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ALLAHABAD HIGH COURT. 

Second Appeal No. 246 op 1923. 

January 21,1925. 

Present: —Mr. Justice Ryves and 
Mr. Justice Mukerji. 

MAHADEO RAI and others—Plaintiffs^— 

Appellants 

versus 

Sheikh JAN MUHAMMAD and others — 
Defendants—Respondents. 

Cuitom,—Landlord and tenant—Well sunk by tenant 
on land appurtenant to house — Landlord, whether can 
sue for demolition of well. 

A tenant is entitled to improve hie house in the 
abadi. 

Balkishen v. Muhammad Ismail Khan, A. W. N. 
(18.48) 44, followed. 

The sinking of a pucca well in a part of the land 
which is appurtenant to a tenant’s house does not 
entitle the zemindar to sue for the demolition of the 
well. 

Mahabal Kurmi y. Sarju, 42 Ind. Cas. 51; 4 0. L. J. 
454 and Sheo Sahai Shigh v. Rajashwar Bali, 51 Ind. 
Cas. 1006; 6 0. L. J. 281, followed. 

Second appeal from a decree of the Dis¬ 
trict Judge, Ghazipur, dated the 10th Nov¬ 
ember 1922. 

Mr. A. P. Pandeya, for the Appellants. 

Dr. M, L. Agarwala, for the Respondents. 

JUPGHBNT •—This appeal arises out 
of a suit brought by a zemindar against a 
tenant of his who had a house in the abadi 
for the demolition of a pucca well which 
that tenant had sunk in the sahan in front 
of and appurtenant to his house. 

Both Coiu’ts below have dismissed the 
fiuit. 

The plaintiff appeals. He claims that 
under what has been called the common 
law of these pi’ovinces, a zemindar is the 
owner of every inch of ground within the 
ambit of his zemindari, and that no tenant 
can, without his consent, make any perma- 

l 


nent structure on any part of that zemin- 
dari. 

It is further argued that the sinking of 
the well in the sahan of the defendant’s 
house is a use of the land which is incon¬ 
sistent with the purposes for wliich that 
land was given to the tenant, namely, for 
ingress and egress, and that that being so 

the tenant has no right whatever to sink the 
well. 

There is no authority in this Court in 
support of the plaintiffs case and this is 
not surprising for it seems to us that the 
plaintiff is in no way damnified by tlie 
action of the defendants. It has been ruled 
many years ago that a tenant can improve 
his house in the abadi', vide Balkishen v, 
Muhammad Ismail Khan (1). 

There are, however, two rulings of the 
Oudh Court whiclx are directly in point. 
In Mahahal Kurmi v. Sarju (2) Mr. Lindsay 
then Judicial Commissioner and now a 
Judge of this Court, held under precisely 
similar circumstances that the sinking of 
a pucca well in a part of the land which 
was appurtenant to a tenant's house would 
not give a cause of action to the zemindar. 
The particular portion of land in that case 
on which the well was sunk was described 
as t'sahan-wa-rasta." That decision was fol- 
lowed by the same Court in Sheo Sahai 
Singh V. Rajashwar Bali (3). 

In our opinion these decisions are right 
and we follow them. 

We, therefore, dismiss the appeal with 
costs. 

Appeal dismissed, 

(1) A. W. N. (1898) 44. 

(2) 42 Ind. Cas. 51; 4 O. L. J. 1')]. 

(3) 51 Ind. Cas. 1006;i6 O. L. J 2ol 


JAT KARAIK V . PRAG NARAIN. 



[85 T. 0. 1925] 


PRIVY COUNCIL. 

Appeal from the Allahabad High Coi'rt. 

Ootolier 30. 1924. 

Present: —Lord AtUin:=on, Lord Sumner 

and Sir John Kdgc. 

Lain JAI NARAIN —Appellaxt 

versvs 

Lala PRAG XARAIN and an'otiier - 

Respondent.^:. 

1{indtt Lau'—Jtyint famHf/ hv**- 

effect whi'th''r s* hntiirtl lyttm hi.< 

~ ^ • ••• * * 

'Icjiccivlonts -Pn1}ll<’ relifpou.-i I rn.it - M <<<1 i>)iroi)riat ifti 
hu iiKiniajin'i v'i<’rnher--Olho' }ncinht't'.^, iii'liilitii of. 

Where a Hindu s^piu’atos fi'om lii.s lu-otlicM's, there is 
no jiresuiniition that Im aufl liis (lesc«*nd:m!s eeasc to 
<-')nstitute anion^? tlienisclve.s a juint faniily. Ip. .’I. 
oul. 1-1 

Hari Bakhsh v. liahu Lnl, S.l Ind, ('a«.. 118; 5 L. 
1)2; 51 I. A. 1()3; 22 A. L. J. 2r)l; :U AI. L. T. 70; 28 (’. 
W. N. 1)53; 20 L. W. 100; < 11)21) M. W. N. 0.->l): 2(; H.an 
H. R. 1108; OO-R A. I. U. (1‘. C.) 120; 17 M. L. J. 1138 
(P. C\\ followed. 

Balahux Lo'lhnrant v. Rukhmofun, 'IOC. 725; 30 1 
A. 130; 7 C. W. N. 012; 5 Bom. h. \l. 401); S Sar. I*. (’. 
J. 470 )P. C.\ explained. 

A Hindu by his Will created a tiii.st fi r public pur- 
po.scs of a oluirilable or religious nature. The luana;;- 
inff member of the .joint family misiipi>iMprialed the 
monies belonging to the trust and a))plicd them in 
family business : 

Held, that the other members of the family were 
liable, jointly with the managing member as well as 
severally, to re-pay the amount with interest to the 
trust. |p. ft. col. l.J 

Consolidated appeals from a decree of 
the Allahabad High Couit {^Mr. Justice 
Rafique and Mr. Justice Piggott) and printed 
as 5S Ind. Cas. 5GG in First Civil Appeal 
No. 140 of 1916, dated the 3rd Ai)ril 1919, 
dismissing those of the District Judge] 
Mainpuri, dated the 2nd May 191(5. 

Mr. J. M. Parikh, for the Appellant 
Messrs. DeGruyther, /GC.,and IP. Wallach 
for the Respondent. ’ 

JUDGMENT. 

Sir John Edge.— The suit in Avbich 
these two consolidated appeals from a 
decree of the High Court at Allaliabad have 
arisen Avas brought in the Court of the 
District Judge of Mainpuri in the United 
Provinces on the 20th May 1915. The re¬ 
liefs claimed in the suit were the removal 
of the then trustees of an endowment for 
religious and charitable purposes on account 
of alleged misappropriation of the endowed 
property, and the appoinmentof new trus 
tees to whom the possession of the entire 
endowed property should be sriven* tPof 
accounts should be furnished of the oro 
perty of the endowment and the misappro^ 
pnations should be made good, that a 

scheme for the management of the endow¬ 
ment should be settled; that any other 


beneficial relief sliouM be granted; and 
that cosl.s .should ))e decreed against any 
of the defendanl.s who might be found 
liable. The s)dt was brought under s. 92 
of tlie (.’. P, C’., P.IOS. The plaintiffs had 
obtained tlie consent in Avritingof the Legal 
Reinembranccr of the United ProAunces 
to the institution by them of tlie suit, such 
Legal Renicmbrancer liaving been the officer 
aj»[)()inted undei' s. 93 of the Act to exercise 
in those Province.s, tlie jiowers in that res- 
j)ect Avhicli are conferred on the AdA^ocate- 
General bvs. 92. 

The parties to the suit are residents of 
Etawah in the United Jh’ovinces, and are 
Hindus of the Agarwal caste. Tlie caste 
name is also written Aggarwall. The plaint- 
ilfs are through a common ancestor related 
more or less distantly, to the defendants, and 
are persons Avho were interested in the 
projier management of the trust properties 
of the endowment. The defendants are 
descendants of one 8ital Prasad who found¬ 
ed the endowment by his Will of the 24th 
February 1904. 

The Agarwal is a Avell-knoAA’n caste and 
has caste sub-divisions. The members of 
the caste in the United Pi’ovinces and the 
Punjab are mainly zeininday's, or agricul¬ 
turists, or are engaged in other forms of 
trade. The Agarwals of the United Pro- 
A'inces and of the Punjab carry on their 
business, Avhateverit may be, either sepa¬ 
rately or as joint families. AVhen the busi¬ 
ness is carried on as the business of a joint 
family it is as a rule carried on in the name 
of the managing member of the joint family 
or in a firm name. 

The first of these appeals is by Lala Jai 
Xarain, Avho was defendant No. L The 
other of these appeals is by Lala Prag 
Narain and Lala Brahma Narain Avho were 
respectively defendants Nos. 2 and 3, 

As there are nine defendants in the suit 
against all of Avhom a common liability is 
not alleged, it is advisable to state at once, 
Avho the different defendants are. Sital 
Prasad. aa'Iio founded the endoAvment in 
question, and his elder brother, Kunj Be- 
hari Lai Avith their father Lala Oopi Nath 
constituted a joint Hindu family, which was 
governed by the law of the Mitakshara. 
After the death of Lala Gopi Nath, the 
brothers, Kunj Behari Lai and Sital Prasad 
separated in 1900, and subsequently, Kunj 
Behari Lai died childless. Before the en¬ 
dowment in question Avas founded Kunj' 
Behari Lai had, by his Will, left all his pro- 
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perty to liis eldest nephew, Behari Lai. 
Sital Px'asad had married and had sons 
Banke Behari Lai, above mentioned, Girwar 
dhari Lai, Benarsi Das and Sheo Narain, 
defendant No. 8. Banke Behari Lai 
married and liad sons Lula Jai Navain, 
eldest sons, defendant No. 1, Kup Narain, 
who died before suit leaving a son, Shyain 
Behari Lai, defendant No. 4, Lala Brag 
Narain, defendant No. 2, and Lala Brahma 
Narain, defendant No. 3. Girwardhari Lul, 
second sou of Sital Prasad, married and had 
sons Lala Gur Nai’ain, defendant No. 0, and 
Lachmi Narain. BanarsiDas, third son of 
Sital Prasad, married and had sons Lala 
Suraj Narain, defendant No. 5, Brij Narain 
defendant No. G, and Keshab Narain 
defendant No. 7. 

Sital Prasad separated from his sons in 
or before 1903 and made his Will of the 24th 
Februarj^ 1904 and died on the 5th March, 
1904. There is evidence on which their 
Lordships find that Banke Behari Lai sepa¬ 
rated fi’om his brothers. Banke Behari Lai 
and his sons constituted a joint Hindu 
family. Banke Behari Lai and his sons 
carried on business \mder a firm name of 
Banke Behari Lal-Jai Narain. It is not 
proved, nor indeed, has it been alleged, that 
Banke Behari Lai and his sons had ever 
separated, and as such a separation has not 
been proved, the presumption in law is 
that they continued joint. It has not been 
proved that the sous of Banke Behari Lai, 
after he died on the 5th March 1907 sepa¬ 
rated. Consecpiently it is to be assumed, 
unless the contrary has lieen proved and it 
lias not been proved, that the business 
which was carried on under the firm name 
of Banke Behari Lal-Jai Narain, has conti¬ 
nued to be the business of a joint family. 
At all material limes Lala Jai Narain, de¬ 
fendant No. 1, was a member of that joint 
family, and appears to have acted as the 
managing member of the joint family, and 
he was also a member of a committee of 
trustees which was appointed by the Will of 
Sital Prasad to manage the property of the 
endowment created by that Will. When 
Shyam Behari Lai, defendant No. 4, was born, 
has not been proved, but it is stated in 
the plaint of the 20th May, 1915, that he 
was then about 8 years of age; it is thus 
uncertain whether he became a member of 
the joint family before or after the death 
of his grandfather, Banke Behari Lai, but 
the question is not material as it appears 
to their Lordehips. 
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Owing to a misconception of the eiYect 
of a judgment of the Board whicli was 
delivered by Lord Davey in Balabux Ladhu- 
rum V. Hukhmabai (1) it Avas generally, but, 
erroneously, assumed that the Board liad 
decided that Avhen a Hindu governed by 
the law of the Mitakshara, Avho had sons 
living, separated from his brothers it was 
a presumption of law that he had separated 
from his sons and that he and his descend¬ 
ants ceased to constitute amongst them¬ 
selves a joint family unless it Avas proved 
t hat they had agreed to continue to be 
joint Hindu ■ family. It AA’as pointed out, 
however, by the Boai’d in a judgment 
which Avas delivered on tlie 22nd January, 
1924, in Hari Bafehsh y. Babit Lai (2) 
that that Avas an erroneous conception of 
the effect of wliat Lord Davey had said, and 
that no authority had been brought to the 
attention of their Lordships for introduc¬ 
ing a novel principle into the law of joint 
Hindu families governed by the law of the 
Mitakshara. In the case of Hari Bakhs-h y. 
Baba Lai (2) the parties A\'ere Hindus of the 
Bakkal Aggarwall caste of the Punjab. In 
the i)re.sent case the learned Judges of the 
High Court in appeal decided that Shayam 
Behari Lai, defendant No. 4, A\’as not liable 
in respect of tlie waqf trust fund, Avhich Avas 
deposited by Banke Behari Lai AAUth Banke 
Behari Lal-Jai Narain. Possibly, tlie ex¬ 
planation of that decision is that the learn¬ 
ed Judges had, as others had done, mis- 
conceiA’'ed the effect of the judgment Avhich 
had been deliA'ered by Lord Davey. 

In their plaint the plaintiffs alleged that 
Sital Prasad, AA'ho died on the 5th March, 
1904, had by his Will, dated the 24th 
February, 1904, made a waqf of his pro¬ 
perty for religious and charitable purposes; 
had appointed a committee of trustees, of 
which his eldest son Banke Behari Lai 
should be President; that after the death 
of Sital Prasad the whole of the ivaqf 
property A\-as taken possession of, by Banke 
Behari Lai, that the defendants Nos. 1, 2, 3 
and Shayam Behari Lai, defendant No. 4, 
Avere at the date of the suit in possession of 
the waqf property. 

The defendants Nos. 1, 2, 3 and 4 jointly 
filed a AA'ritten statement in Avhich they did 
not deny or admit the statement in tlie 

(1) 30 C. 725; 30 I. A. 130; 7 C. W. N. 612; 5 Bom. L. 
R. 469; 8 Sar. P. O. J. 470 (P. C.). 

(2; 83 Iiid. Gas. 418; 5 L. 02; 51 I. A. 163; 22 A. L. J. 
254; 34 M. L. T. 70; 28 0. W. N. 953; 20 L. W. 40G; 
a924) M. W. N. 650; i6 Bom. L. K. 1108; (1924) A. I. 
R. (P. 0.) 126; 47 M L. J. 938 (P. 0-). 
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plaiatthat the defendants Nos. 1 to 4 -were, 
when the suit was brought, in possession 
of the u’a(/T property; consequently it must 
be taken that that statement was not travers¬ 
ed and was not in issue. They alleged that 
the Will of Sitai Prasad created a pri¬ 
vate endowment and that s. 92 of the 
C. P. C., 19U8, did not apply. The meaning 
of tliat allegation is that Sital Prasad’s 
Will did not create any trust for 
public inirposes of a charitable or religious 
nature. They also alleged that they had 

carrying on the manage¬ 
ment of the avny/, and they denied that 
there had been any misappropriation of the 
fund and that there was any liability 
on them. It is not necessary to refer to 
the written statement of any other defend¬ 
ant. 


Sital Prasad who was by occupation a 
money-lender and semhidar, made his Will 
on the 2ltli February, 1904. As translated 
it was, so far as is material, as follows 
“ I, Sital Prasad, son of Lala Gopi Nath, 
deceased, caste Agarwal Sahu resident of 
liie City of Etawah, do declare as follows:— 
Let it be known that under the decree of 
the Civil Court, dated the 16th April 1903, 
passed by the Subordinate Judge of the 
District of Mainpuri on the basis of the 
arbitration award, dated the 31st March 
1903, the whole of my property is partitioned 
as against my sons and grandsons. I enjoy 
full proprietary rights of every sort in res¬ 
pect of the said property and have no co¬ 
sharer or co-parcener therein. I, therefore 
give it in writing as regards the said pro- 
peity that I shall remain in proprietai*y 
possession of the property during my life¬ 
time, that as legards the moveable and im- 

might remain in 
my possession at the time of my death 1 

make a Will as follows ;-A Committee 

should be formed to cany out tlie direc 

tions given below. The Committee woulc 

have all sorts of power regarding the man 

agemeiut of the said properties. My eldes 

son, Banke Behari Lai, should be appoint 

ed as the President (of the Committee) 

Banarsi Das, my third son, should be thi 

Secretary and Sheo Narayan. my foiufl 

son, JaiNarainson of Banke Behavi Ta 

aforesaid Gur^ Nar;ayan, son of -dhar 

Lai and Gauri Shanker, son of Raghubha 

Ki’e said r «« the mLber 

v4e iiouhfbp President’^ 

\ote sliould be treated as three votes th. 

Secietarys vote as two and each membeF 


vote as one. The resolutions should be 
always passed with reference to the majority 
of votes and the resolution passed should 
be considered to be the order of the Com¬ 
mittee and all proceedings of every sort 
should invariably be taken in accordance 
therewith. The power to remove or to re¬ 
appoint the President, Secretary and the 
members shall remain in the hands of the 
Committee, but let it be known that anyone 
who shall be admitted into the Committee 
as directed above shall be from amongst 
my sons, grandsons, and their descendants. 
No stranger can be admitted into the Com¬ 
mittee, nor can he, under any circumstances, 
make any sort of interference : 

I.—I consider it admissible to give some 
of the directions below :— 

The Committee, so far as possible shall 
be bound to comply with them. 

(а) Bisrent (gf/ia?) of Sir Jamunaji should 
be built in Etawah at a cost of about 
Rs. 2,500 

(б) A dfiaranisala containing two tem- 
plesone of Sri Mahadeoji Maharaj and the 
other of Sri Thakurji Maharaj should be 
built in Etawah, at a cost of about 
Rs. 5,000. 

(c) In the said 'dharamsala' each of the 
four sons of mine should cause 4 small 
rooms to be built at liis own cost under 
the management of the Committee, with 
reference to the plan of the dliaramsala. 
The amount that might be given in charity 
on the occasions of the marriages of my 
sons, grandsons or their male childern 
should be given in this waqf fund to the, 
extent of Should anyone fail to do so, 
he and his sons should be debarred from 
holding any of the aforesaid offices so long 
as they do not comply with the above 
directions, 

(d) The principal amount of cash or the 
property should not be utilised in defraying 
any expenses other than those enumerated 
above. So far as possible about f of the 
income yielded thereby, i.e., interest or pro¬ 
fits should be spent on the following object 
according to the discretion of the Committee 
or on any other act of charity. 

1. Such quantity of unparched grain, 
flour or parched barley should be given for 
eating to, sadhus^ bairagis (mendicants) 
and pilgrims as might be considered proper 
or in the winter season some clothes, 
etc., or medicine might be distributed to 
the sick. 

Expenses in connection with the staft 
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pay of employees, repairs of the dharam- 
sala^ temple and hisranty etc., (should be 
defrayed out of the said fund). 

3. Should any of my sons or their descend¬ 
ants lead a retired life and sit in con¬ 
templation and wish to be supplied witli 
clothes and food, then the said person should 
get such assistance so long as he lives in 
the dharamsala. 

II. —The President and the Secretary shall 
have power to realise every sort of money, 
grant receipts, acioiowledge full payment, 
affix signature, purchase and sell property, 
verify at the time of registration, advance 
money on interest, carry on every sort of 
trade, take all sorts of Court proceedings 
either themselves or through their general 
attorney, in short they shall have power to 
take all the proceedings of every sort, but 
all the said proceedings relating to the 
^uaqf shall be taken in the name of me, 
Lala Sital Prasad. The President and the 
Secretary shall be competent to institute 
every sort of suit, set up defence and take 
Court proceedings in their own names. 
There shall be no necessity to include the 
names of other members. 

III. —In addition to the cash, etc., due to 
or by me, under nriy account-books and hurt- 
diSy a 5 biswa zemindaH share in Monza Ku- 
tubpur, Pargana Bhartna, District Etawah, 
which forms the subject-matter of a former 
gift and in respect of which my name is 
entered in the public papers, i.e., the khewaty 
is also included in the subject-matter of 
this Will. As regards tlie said property it 
is also directed that it may be sold if it 
can be sold with profit, at a low rate of 
interest. 

IV. —No one at any time under any 
circumstances shall have any sort of claim 
in respect of the aforesaid property. The 
income and expenditure, etc., of every sort 
shall be daily entered in the account-book. 

V. —The President and the Secretary 
should according to the arbitration award, 
dated the 31st March 1903, take all proceed¬ 
ings in the eases relating to the shops at 
Cawnpore, the full particulars whereof are 
given in the said arbitration award and get 
their names entered in the Court (papers) in 
place of my name. They should incur ex¬ 
penses out of the amount standing to my 
credit in the papers. Moreover, the Presi¬ 
dent and the Secretary should cause muta¬ 
tion proceedings to be taken in respect of 
such property of land as might belong to 

ny party under the said arbitration award 
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but which might be entered in my nanu' 
and in respect of wliich mutation proceed¬ 
ings, etc., might not be completed in my 
life-time. 

I have, therefore, executed tliis Will so 
that it may serve as evidence.’' 

It is obvious to their LordsJiips that 
Sital Prasad b}’ his Will disposed of all Ids 
property’. 

When Sital Prasad died his properlv was 
represented by Ks. 48,000 in cash or seeiui- 
ties, two houses at Elawah valued at 
Rs. 2,000, and zemindari property valued at 
Rs. 2,000. The Committee took over the 
houses and the zemindari property. His 
eldest son, Banke Behari Lai, got iiossession 
of the cash and securities and handed them 
over to a “shop" which lie and liis sons 
carried on as a joint family, trading under 
the firm name of “Banke Beliari Lal-Jai 
Narain.’* 

It has been held by the two t’ourts below, 
the District Judge and tlie Higli Court, 
that Sital Prasad by lus Will created a trust 
for public purposes of a charitable or 
religious nature and tliat it was not void as 
being vague or uncertain as to the charities 
to which it applied. Their Lordships agree 
with that construction of the Will. Having 
regard to the fact that the bathing ghat 
might be washed away or damaged by Hood.s 
in^ the Jumna and the expenses whicli 
might have to be incurred in re])lacing it 
or in repairing it, and having regard to 
the fact that the e.xpenses of maintaining 
a dharamsala would much depend on tlie 
number of pilgrims using it, it was a 
prudent provision of the Will, as their Lord- 
ships understand it, that one-fourth of the 
income of the endowment should ordinarily 
be kept in reserve ])y the trustees, to meet 
such extraordinary expenses when they 
should occur. It is quite clear from clause 
ly of the Will that no one, except as pro¬ 
vided by the Will, should have any claim 
to any part of the income of the waqf pro¬ 
perty. 

From 1904 until 1907 the Committee 
appear practically to have done nothing to 
carry out Sital Prasad’s directions: it is 
doubtful if during that period the Commit¬ 
tee held anj’ meetings. So far as has been 
proved the first meeting of the Committee 
was held on the 5th December, 1907. Tlie 
Committee, however, on the 12th September, 
1904, or one of them applied to tlie Muni¬ 
cipality of Etawah for permission to con¬ 
struct a bathing ghat on the Jumna and to 
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erect a dharam^ala. The application to 
construct the bathing ghat was refused be¬ 
cause the Committee required the Munici¬ 
pality to divert a pucca drain from the land 
which the Committee required for the con¬ 
struction of the ghat. The ap|d,ication for 
permission to erect the dharamsala was 
refused because the Committee wanted the 
Government to grant to them Xarnf lands 
gratis. It may be doubted whether cither 
of those applications was made bona fide. 
Nothing further was done by the Committee 
for the construction of a bathing jy/tab and 
until 1007 nothing furtlier was done bv the 
Committee with the object of erecting a 
dharamsala or of providingabuilding whfch 
could be used as a dharamsala. 

Banke Behari Lai died on the 5th ifarch, 
1907, and was succeeded as President of 
the Committee of trustees by his secondson, 
Rup Naraim and later Lala Jai Narain, 
defendant No. 1, was appointed Secretary 
On the 11th March, 1907. Banarsi Das and 
Sheo Narain, two of the younger sons of 
Sital Prasad, brought a suit against Lala 
dai Narain, defendant No. 1 of this suit, 
(zirwardhari Lai their llren eldest survivin'’^ 
brother and Gur Narain. the elder son of 
Girwardhari Lai, for cancellation of the 
Will of 21th February, 1901, of Sital Pra¬ 
sad and for possession of their sliare of the 
estate of Sital Prasad, or in the alternative 
if that Will should be held to be genuine! 
an order that the directions contained in 
that Will should be carried out. It mav be 

directions given in that 
Will were not being carried out bv the 
Committee. 


It is now necessary to be considered 
whether there were any misappropriations 
of the u'aqf property by the trustees, and il 

there ^yere, thenit is to be considered whethei 
the joint family trading as - Banke-Behari 

Lai-Jai Narain can be made liable tc 
repay any of the moneys misappropriated 

The misappropnation.s which the Digtricl 

Judge and the High Court have concurred 

1907 and ended k 
R,^4smnamounted tc 

Rs. 48,000. Their Lordships agree with thf 
Courts loelow that these misappropriation^ 
for which the trustees are responsible were 

?o “"Sregate 

lo 11.S. 40.UUU. these misappropriations he 

gan after Banke Behari Lai died and thev 

T knowledi and 

^d fh ^hni J®‘.^arain, defendant Xo. 1, 

and for those misapjoropriations of the 


trust fund, their Lordships agree with the 
Courts below that Lala Jai Narain, defend¬ 
ant No. 1, is responsible. 

After the death of Banke Behari Lai in 
1907, the joint family continued to carry 
on the business which had been carried on, 
in the firm name of “ Banke Behari Lal-Jai 
Narain.” M'hether there was any change 
in the trading name of the joint family after 
the death of Banke Behari Lai their Lord- 
ships do not know; it is immaterial whether 
there was or was not a change in that 
trading name, and their Lordships will 
continue to refer to that trading name as 
the trading name of tlie joint family. It 
appears to their Lordships that after the 
death of Banke Behari Lai liis eldest son 
Lala Jai Narain was the managing member 
of the joint family. After the death of 
Banke Behari Lai the joint family continu¬ 
ed to hold on behalf of the trustees the 
moneys of the ivaqf fund which Banke 
Behari Lai had, on the death of Sital Pra¬ 
sad, deposited Avith *' Banke Behari Lal-Jai 
Narain. ’ Lala Jai Narain, defendant No. 1, 
on behalf of the joint family, was a party 
to the following transactions Avhich affected 
the trust fund of the trustees in the posses¬ 
sion of the joint family. In 1907 some 
people in Etawah trading in the name of 
‘ Durga Prasad and Sital Prasad” owed to 
“Banke Behari Lal-Jai Narain” Rs. 16,000. 
The debtors Avere in difficulties, and Lala 
Jai Narain, defendant No. 1, re-paid that 
debt to the joint family by transferring 
Rs. 16,000 from the credit account of the 
trustees to ” Banke Behari Lal-Jai Narain ” 
and took a mortgage for Rs. 16,000 in favour 
of the trustees, thus substituting tlie trus¬ 
tees for “Banke Behari Lal-Jai Narain ” as 

the creditors of “Durga Prasad and Sital 

Prasad.” Another instance is, the Bharat 
Bank owed to “Banke Behari Lal-J'ai 
Narain Rs. 10,000. The Bharat Bank got 
into difficulties and subsequentU” failed. 
Lala Jai Nharain, defendant No. l,on behalf 
of tlie joint family transferred that debt 
to the waqf account of the trustees Avith 
•Banke Behari Lal-Jai Narain.” In 1914, after 
Lala Prag Narain. defendant No, 2,Avho Avas 
one of the joint family, had become a mem¬ 
ber of the Committee of trustees, a firm 
trading as “Ram Din and Sital Prasad” 
owed Rs. 15.000 to “Banke Behari Lal-Jai 
Narain. The debt was unsecured and the 
debtors Avere unable to pay it. Lala Jai 
Narain, defendant No. 1, in the interests of 
Banke Behari Lal-Jai Narain” transferred 
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that debt of Rs. 15,000 to the waqf account 
of the trustees. The three instances to 
which their Lordships have referred repre¬ 
sent in . the aggregate Rs. 41,000 of the 
total sum of Rs. 48,000 which was mis¬ 
appropriated, and in their Ijordships’ opin¬ 
ion for that Rs. 41,000, Lala Prag Narain and 
Brahma Narain, defendants Nos. 2 and 3, as 
members of the joint family trading in tlie 
name of “Banke Behari Lal-Jai Narain" 
are equally responsible in thissuit with Lala 
Jai Narain, defendant No. 1, but in their 
Lordships’ opinion it has not been proved 
that the joint family is responsible for the 
balance of Rs. 7,000 of the Rs. 48,000 of 
misappropration of the u'aqf fund. 

The learned District Judge decreed the 
suit in the manner following :— 

“(1) The Committee will be reconstituted 
as follows subject to their acceptance : Lala 
Sheo Narayan, President; Lala Prag Narain 
Lala Suraj Narain, defendants, I^ala Guari 
Shankar, plaintiff and Babu Dharam Narain 
Pleader, Mainpuri, members. 

(2) The entire property will be put in 
charge of the said trustees for management 
on the lines suggested. 

(3) Lala Jai Narain will, within three 
months, furnish full accounts of the affairs 
of the trust; showing how the capital sum 
estimated at Us. 52,000 has been utilised, 
and also how the interest thereon at a rale 
fixed by the Court at 4 per cent, per annum 
has been spent. Neither the ti-ausfers to Lala 
Jai Narain himself, in .lieu of mortgages, 
hundis or other securities can be accepted 
by the Court, nor can the release to Lala 
Banarsi Das of Rs. 10,000, with interest 
thereon be allowed as a crharge against the 
fund. The balance due to the fund on these 
accounts which are to be furnished will be 
handed over to the Committee in the form of 
cash or realiable securities. 

(4) The Committee will have full power 
to carry out the testator’s wishes as laid 
down in the Will. They will close the Grac'ey 
Hindu School, prepare a scheme of S 3 "stema- 
tic charity and either build a dharamsala 
or some similar institution of a kind approv¬ 
ed by this Court. 

5. The plaintiffs’ costs will be borne by 
LalaJrii Narain personally, who will bear 
his own costs and those of Lala Gur Narain. 

The other defendants will bear their own 
costs with the proviso that those of the, 
heirs of Lala Banarsi Das will be paid, out of 
the estate of Lala Banarsi Das. Interest at 6 


7 

per cent, per annum, will be allowed on the 
costs as usual. 

And that the sum of Rs. 1,079-2-0 be paid 
hy Jai Narain, defendant, to tlie plaintiff 
on account of costs of this suit with interest 
thereon at the rate of 0 ]')ercent. per annum 
from this date to date of realisation. 

It is further ordered that Jai Narain, de¬ 
fendant, do pay Rs. 7G-8-0 to Gur Naraiu 
defendant, with interest at 0 per ecjit. per 
annum, from this date up to the date of 
realisation and Rs. 203-4-Oon account of ('('Sts 
of Suraj Narain and others, defendants, 
with interest be charged to tlie property of 
Lala Benarsi Das." 

From that decree the ))lainti[Ys appealed 
to the High (\)urt as also di<l Lala Jai 
Narain defendant No. 1, and Lala Sheo 
Narain, defendant No. 8, who so far ns his 
costs only were concerned, filed a cross¬ 
objection. 

The High Court heard the two appeals to¬ 
gether and dealt with them and the cross¬ 
objection in one judgment, as the Court 
was entitled to do. The High Court made 
the following decree. 

“It is ordered and decreed that the decree 
of the Judge of ^lainpuri be modified to this 
extent that the direction to Jai Narain to 
render accounts to the new Committee be 
deleted therefrom and instead thereof it is 
hereby directed that the first three defend¬ 
ants shall pa^'to the newCommittee Rs. 18,000 
with interest at 4 i)er cent, per annum 
from the 5th of March 1904, to tlie dale of 
payment, less a sum of Rs. 1,308 and shall 
deliver the houses and the sliare in tlie 
village of Kutubpur, to the new Committee 
and that the rest of the said decree be main¬ 
tained and this appeal and the cross-objei!- 
tion filed by Sheo Narain under O. XlT, 
r. 22, of the C. P. C. be and they hereby are 
dimissed. 

And it is further ordered that the appel¬ 
lant aforesaid do pay to the respondents Nos. 
1 to 3 aforesaid, the sum of Rs. (1,331-11-3) 
one thousand three hundred and thirty-one, 
annas eleven and pies three onl 3 ^ the 
amount of costs incurred by the latter in this 
Court. 

And it is further ordered that the costs 
incurred in the lower t'^ourt be paid with 
interest thereon as awarded by the said 
Court.” 

Their Lordships, having considered the 
facts in the suit and the law which appears 
to them to be applicable to the facts, wilt 
liumblj’ advise His Majesty that the appea 
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of L:ila Jai Narain, defendant No. 1, should 
be dismissed, but the decree against Lala 
Pjag Narain and Bralima Narain, defendants 
Nos. 2 and 3, should be varied, bv making the 
principal sum, which tliey are' jointly and 
severally with Lala Jai Narain liable to pay 
to the new Committee to be, Ks. 41,000 with 
interest at 4 per cent, per annum from the 
5th March 1904, to the date of pavment less 
the sum of Rs. 1.308 and that the rest of 
the decree ^of the High Court should stand. 
Lala Jai Narain must pay two-thirds of 
the costs of the respondents in these con¬ 
solidated appeals, and Lala Prag Narain and 
Brahma Narain must pay one-third of the 
costs of the respondents in these consolidat¬ 
ed appeals, as the variation of the decree of 
the High Court, which their Lordships ad¬ 
vise should be made was not suggested bv 
them or on their behalf, and they have 
made no payment into Court, and have re¬ 
sisted the claim of the plaintiffs from the 
first. 
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Such contradictory statements as to matters 
wliich were of record, very rarely occur in 
cases filed in appeals to His Majesty in 
Council; but in the present case the 
contradictory statements and the absence 
from the record, before their Lordships, of 
a copy of the memorandum of appeal 
to the High Court of the plaintiffs who 
did appeal to that Court must be the 
results of negligence for Avhich persons in 
India are presumably responsible. Their 
Lordships must accept as correct the state¬ 
ment of the learned Judges of the High 
Court in their judgment that there were two 
appeals before them, but they observe that 
only one decree is included in the printed 
record, and that was in the Appeal No. 140 
of 1916 to Lala Jai Narian. 

s. D. Appeal dismsssed, 

Solicitors for the Appellant:—Mr. E. Dal- 
gado. 

Solicitors for Respondent:—Mr.D. Grant 
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Before concluding, their Lordships mi 
refer to a matter which has caused mu 
trouble in the preparation of the advi 
which they will humbly offer to His Majes 
In the judgment delivered by the learn 
Judges of the High Court they correci 

-Appeals Nos. 140 and 2 
of 1916 are connected and arise out of 
suit brought under s. 92 of the C 

In the case which was filed in tl 
appeal on behalf of Lala Jai Narai 
his Counsel stated “Against the 
decree of the District Judge. Jai^Nara 

m^h Court. In the case which was 

m this appeal on behalf of Lala 
Narain and Lala Brahma N^in 
Counsel stated : “The 1st defendant 
Narain appealed from the said decree of 

?atu™‘ Court of J 

the record which is befwf tfe.V ?P^.?'! 
and the cross-objections in regard’^toe 

which were in fact filed were filc^H „ u 
plaintiffs, but by the detni^* ? 

Narain. ’in theLse wS ^ 

another Counsel it is stated^ “Lala f “ v® 
alone appealed tn tha tr*‘ 

5's 


PATNA HIGH COURT. 

Application for leave to Appeal to 

Privy Council. 

June 4, 1923. 

Present .-—Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Ifulwant Sahay. 
Babu RAMNIRANJAN CHAUDHURY 

AND OTHERS—APPELLANTS 

—Petitioners 

VC VSU3 

Babu GOBARDHAN THAKUR AND OTHERS 
Respondents—Opposite Party. 

CiytZ Procedure Code (Act V of 1908), s. 110— 
Appeal to Privy Council—Long consensus of opinion 

su65tan/ial question of law. 

\\ here there is a long consensus of opinion on * 
question of law the matter cannot be treated as a 
subs^ntial question of law within the meaning of 

fi n ■ ^ justify an appeal to 

the Privy Council, [p. 9. col. 1.] 

Application for leave to appeal to Privy 
Council under O. XLV, r. 2 of the 0. P. 0. 

and in the matter of First Appeal No. 1^9 
of 1919. 

Messrs. S. C. Mitter and L. K. Jha, for the 
Petitioners. 

Messrs. S. M. Mullick and Murari Prasad, 
for the Opposite Party. 

JUDGMENT. 

Miller, C. J. —This is an application for 
l^ve to appeal to His Majesty in Council. 

1 he actual sum claimed together with in¬ 
terest np to the dftte gf the decree is over 
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Rs. 10,000. It is pointed out, however, tliat 
that sum is made up on the assumption that 
the plaintiifs are the owners of a 7 annas 
4 pies share in the property claimed, where¬ 
as the Court found that they were the 
owners of only 5 annas 4 pies share and 
there has been no appeal upon that part of 
the decision. Deducting the 2 annas the 
sum claimed would come to rather iindef 
Rs. 10,000. As, however, the question relates 
not merely to past claims but also to all 
future claims we think that the case comes 
within the provisions of s. 110 as it certain- 
raises a claim respecting property of over 
the value of Rs. 10,000. 

There is a further point, however, that the 
decision sought to be appealed from is a 
decision of affirmance, and the question is 
whether there is a substantial question of 
law. The point is one of limitation. It has 
been found that under the law relating to 
limitation before the Act of 1877 came into 
force the claim in this suit that is to say 
the claim for malikana were entirely barred 
on the ground that it was a claim relating 
to an interest in land and the Act of 1877 
could not revive the claim which had pre¬ 
viously been barred. It is pointed out, how¬ 
ever, that the Act of 1871 was also in terms 
similar to that of 1877 and that the claim 
had hot become barred by the year 1871. It 
seems to us that the Act of 1859 applied to 
the case and that the claim did become 
barred before the Act of 1871 came into 
operoition under the law then in force. The 
petitioners contend that there isasubstantial 
question of law arising on this point. There 
have undoubtedly been a number of cases 
beginning in the j'^ear 1868 and going down 
to the year 1913 all to the same effect, namely, 
that the claim for malikana being claims 
in respect of an interest in land did become 
barred absolutely by limitation under the 
provisions of the Statute before that of 1871 
and that the Statutes of 1871 and 1877 did 
not haVe the effect and could not have the 
effect of reviving the claim which liad 
ali’jady become barred. The learned Vakil 
for the petitioners contends that the series 
of cases is all wrong and they wish to take 
the opinion of the Privy Council about it. 
We think, however, that having regard to 
this long consensus of opinion on the ques¬ 
tion we ought not to treat it as a substantial 
question of law remaining to be determined 
but should refuse the present application 
on the ground that there is no substantial 
question of law, and if the appellant wishes 
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to have this ([uestion brought before their 
Lordships of the Privy Council he will 
have to make a special application to that 
effect. 

We think that the application should be 
rejected. The respondents are entitled to 
their costs: hearing fee five gold mohurs. 

Kulwant Sahay, J, —I agree. 

Leave vefnsed. 

K. s. D. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Rext Appeal No. 15 op 1923. 

February 22, 1924. 

Present: —Mr. Wazir Hasan, J. O. 

AVANTIKA PRASAD SHUKEL— 
Plaintiff—Appellant 
versus 

CUR BlUvSH— Defendant- 
Respondent. 

Specific Relief .Ifl of 1S77), s. Jlf— Oudh Rent Act 
(XXII of 1886), s. 127 — Usufructuary mortgagee — 
Covenant for payment of creditors —Suit for ejectment 
of moi’tgagor—Equitable defence, whether available. 

In a suit for possession by a usufructuary mort¬ 
gagee, who has undertaken to pay off certain credi¬ 
tors of tlie mortgagor with a part of the mortgage- 
money left with him, it is open to tlie mortgagor to 
set up the equitable defence tliat the mortgagee lias 
not paid tile creditors and has not performed his part 
of the same contract, [p. 10, cols. 1 & 2.] 

The mere fact that in such a case as the above, the 
mortgagee chooses to sue the mortgagor in eject¬ 
ment under s. 127, Oudh Rent Act, instead of suing 
him for possession and damages in a Civil Court, is 
no reason for depriving the mortgagor of his equit¬ 
able defence. Suck defence is clearly supported by 
the second part of cl. (b) of s. 24 of the Specific Relief 
Act. [p. 10, col. 2.] 

In order to obtain a decree under s. 127 of the 
Oudh Kent Act the plaintiff must show a title in. eject¬ 
ment as against tlie defendant. [i>. 10, col. 1.] 

Appeal against a decree of the District 
Judge, Rae Bareli, dated the 10th April 
1923. 

Mr. S. N. Roy, f:)r the Appellant. 

Mr. Radha Kishan, for the Respondent. 

JUDGMENT. —The facts of this case 
a.’: given in my order of the 27th August 
lc)23. The original deed of mortgage re¬ 
ferred to in that order has been produced 
by the plaintiff-appellant. The learned 
Pleader for the respondent accepts the 
genuineness of the deed. I have con¬ 
sequently ordered it to be admitted as evi¬ 
dence in the case. The deed is one of an 
ordinary usufructuary mortgage. The 
amount of money, in lieu of which the 
mortgage is made is Rs. 5,400; out of this 
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sum the amount of Rs. 2,815 is left with the 
mortgagee for payment to certain creditors 
of the mortgagor. These creditors are 
specified in the deed of mortgage and so 
are the amounts due to each of tliem from 
the mortgagor. The mortgagee unf.lerlook 
to pay oh these creditor.s eitlier himself, 
and in that event to obtain a receipt from 
them, or to allow the mortgagor to make 
tlie payment in the lU’O.scnce of the mort¬ 
gagee, in wliicli case the former would 
obtain tlie receipt for the payments made 
and deliver it to the mortgagee. Sul^se- 
fiuently to the covenant relating to the 
payments mentioned alcove occurs the 
stipulation cm the part of the mortgagor 
to put the mortgagee in possession of the 
mortgaged property from the date of the 
mortgage. Tlie defence for the suit asking 

for the reliefs of the recoverv of rent and 

% 

of ejectment under s. 127 of the Oudh 
Rent Act was that the plaintiff failed to 
fullil the conditions of the deed of mort¬ 
gage inasmuch as lie did not satisfy the 
previous creditors of the mortgagor as was 
agreed upon in the deed and consequently 
the plaintiff was not entitled to the reliefs 
for wliich he had prayed. This defence was 
considered to have no bearing on the plaint¬ 
iff’s claim by the Court of first instance. 
The Court of first appeal has dismissed the 
suit on grounds other than those which 
arise out of the defence just now men¬ 
tioned. 

The learned Plea.der for the appellant 
has argued that the mortgage is the con¬ 
veyance of the properly and consequently 
it gives him a perfect title to possession of 
that property and the defendant’s plea that 
the previous creditors have not been paul 
up is not a ground on which the suit of 
the plaintifi can be resisted. 

It is not disputed that the mortgage is 
the conveyance of the lands mortgaged but 
this fact alone does no, in my opinion, 
entitle the plaintiff to the reliefs which 
he wants to obtain in the piesent suit. On 
my interpretation of s. 127 of the Oudh 
Rent Act the plaintiff must show a title in 
ejectment as against the defendant as I 
have already expressed myself in my pre¬ 
vious order of the 27th August 1923. For 
the purposes of the decision of this appeal 
it has been assumed to be that the plea 
of fact set out in the defence already 
quoted,^ that the plaintiff mortgagee has 
not satisfied the obligation which rested 

on him under the mortgage-deed to pay off 
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the previous creditor.s of the mortgagor is 
correct This being so, 1 am clearly of 
o|)iiiion ihni Miough tlie deed of mortgage 
is a conveyance yet, when the plaintiff seeks 
to enfor«-e the c(»venant contained in it 
relating to iiossessioii of the mortgaged 
lands, it is open to tlie defendant to set up 
the equitable defence of the plaintiff not 
having performed liis part of the same 
contract. It is not possible to hold that 
the defendant should lie deprived of that 
defence for the reason that the plaintiff has 
fdiosen to sue liim under s. 127 of the Oudli 
Kent Act instead of bringing a suit for 
pos.se.ssion and damages in a CTvil Court. 
Tlie equity of defence is clearly supported 
by tlie second pari of clause (b) oi s. 24 of 
the Specific Relief Act (I of 1877). Further 
under s, 37 of the Indian Contract Act (IX 
of 1872) tlic mortgagee is under a legal 
obligation either to perform or offer to 
]>erform his part of the contract. It is 
assumed tliat he has not performed it and 
there is no o.ffer marie in tlie present case 
to do it. On these grounds I am driven to 
the conclusion that the decree of the lower 
Apjjellate Court sliould be maintained. 

The appeal is dismissed with costs. 

N’. H. Appeal dismissed. 


RANGOON HIGH COURT. 

First Civil Appeal Xo. 164 of 192.T 

August 6, 1924. 

Present :—Sir Sydney Robinson, Kt., 
Chief Justice, and Air. Justice Brown. 

MA AlARY—D efexdaxt—Appellant 

2 'ersus 

AIA HLA WIN— Platxtiff—Respoxdent. 

Limitation .IcI (IX of WOS), Sch. J, Art, I,9—Permis‘ 
sive posscsifiiin of moveahle.'i—Possessor3 claim to 
ownership— possession when becomes unlawful — 
for recover]} of - Terminus n quo. 

Where ihe original possession of moveables is per¬ 
missive the character of that possession is not changed 
by the fact that the person in i)Ossession sets up a 
claim to the property as his own. The possession 
docs not becMiue \inlawful until a formal demand for 
its return is made and refused, [p. 11, col. 2.] 

A suit for recovery of possession under such cir- 
ctmistances is governed by Art. 49 of the Limitation 
Act and is within time if brought within 3 years 
from the date of refusal, [ibid.] 

Appeal against the judgment and decree 
of Mr. Justice Beasby in Original Jurisdic¬ 
tion in Civil Regular Suit No’ 722 of 1921. 


t851. 0. 19-25] 

Mr. GhaHy for the Appellant, 

Mr. Dant?‘a, for the Respondent. 

JUDGMENT. 

Robinson, C. J. —The plaintiff-res¬ 
pondent in this case is a widow of one Ba 
Thein, who died in 1918 ; she has apparent¬ 
ly always been in weak health. Ba Thein 
was a good husband and brother, and he 
appears to have given his sisters a home, 
in return for which they probably manag¬ 
ed his house, relieving his sicklj^ wife of 
her duty. He had several sisters, IMa i\Ia 
Gyi, Ma May May, Ma Aye Oywe and t lie 
appellant, Ma Mary, who was the youngest. 
The}^ lived with him until they married and 
made a home of their own. It is alleged 
that he was generous to them, and that lie 
provided jewelleries for his sisters to wear 
so long as they lived with him. 

The present suit is one for the recovery 
of four items of jewellery or their value 
from the appellant who. shortly after Ba 
Thein’s death, appears to have fallen out with 
his M’idow and left the house, taking the 
jewellery with her. She now says that she 
sold it at various times, although in her re¬ 
ply to the notice of action she professed 
to have the jewellery and to be entitled to 
it as her own property. Two out of the 
four items are of small value; but there are 
a pair of diamond ear-rings, valued at 
Rs. 2,000, and a diamond ring valued 
Rs. 1,750. The evidence as to the.se two will 
practically decide this case. 

The appellant’s defence is that this jewel¬ 
lery was given her absolutely by lier 
brother many 5 'ears ago and has all along 
been her o\\m property in consequence. 

The respondent, on the other hand, alleges 
that the jewellerj'^ still belongs to the estate 
of Ba Thein and was only lent to his sisters 
by him to wear so long as they lived with 
him. 

Which version is correct is now to be 
decided; and there is a further point of 
limitation raised, which 1 will fir.st dispose 
of. 

It is argued that after Ba Thein’s death, 
there was an attempt to refer certain disputes 
as to ancestral property to arbitration; and 
that the plaintiff wished to refer the question 
of ownership of this jewellery to the arbitra¬ 
tors also. The appellant was at that time ill; 
but her sisters refused to go to arbitration 
and then alleged that the jewellery did not 
form part of the estate. It is said that 
plaintiff then became aware of the appel¬ 
lant’s claim; and that the appellant’s pos¬ 
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session of the jewellery became from that 
time unlawful, so that limitation would 
begin to run under Art. 49 from then, and 
the suit was, therefore, barred. Iftliis plea 
is correct, the suit would be barred. 

A year later, the plaintiff made a formal 
demand for the return of the jewellery, 
which was refused. If limitation begins to 
run fi'om that period, the suit is not barred. 

Under Art. 49 limitation would begin 
•to run from the date when the detainer’s 
po.ssession becomes unlawful. If the ap- 
])ellant’s ca.se is true no question of limita¬ 
tion can arise. If tlie plaintiff’s case is true 
tlien the possession by the appellant of this 
jewellery was a permissive possession only 
and her possession would become unlawfui, 
ordinarily speaking, onlj’ when a demand 
was made followed l)y a refusal. If the ap¬ 
pellant’s possession was permissive, the 
character of that possession would not be 
changed by the fact that she set up a 
claim to it as her own property. Her bare 
allegation is not sufficient to make lier pos¬ 
session unlawful. It will be open to the 
planitiff to say that that was not true, and 
to leave the property witli her until slie 
chose to demand its return. 

In my opinion in this case there was no 
unlawful posse.ssion until a formal demand 
for the return was made, and tlie appellant 
refused to return it. Tiiat being so, the suit 
is not barred by limitation. 

Brown, J,—I concur. 

K. s. I). Appeal dismissed. 


BOMBAY HIGH COURT. 

Fir.st Civil Appeal No. 323 of 1920. 

Februaiy 5, 1923. 

Present :—Sir Norman Macleod, Kt., 

Chief Justice, and Mr. Justice Crump. 

GAJANAN VINAYAK— Appellant 

versus 

ASSISTANT COLLECTOR, SALSETTE 

AND ANOTHER—RESPONDENTS. 

Land acquuition —Klioti lands — Compensation, how 
assessed—Apportionment between occupant and khot— 
Warkas or bhati land. 

In. awarding compensation for the acquisition of 
khoti lands, the value of (he interest of the superior 
holder must be included in the award and not 
deducted from the value of the occupant s interest, 
[p. 1.3, col. 1.] 

The method of apportioning compen.sntion between 
the occupant and the khot in the proportion of two to 
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one can only be made applical)lo in tlic rase of waykn ■ 
or bhati lands which are not surveyed and which can¬ 
not be considered to he in tlie exact occupaJiun of 
any particular tenant, [p. 13, col. 2.] 

First appeal from the decision of tlie Joint 
Judge, Thana, in Reference No. 30 of 
1919. 


Mr. R. W. Desai, for the Appellant. 

Mr. iS. S. Patkar, Government Pleader, 
for Respondent No. 1. 

Mr. H. C. Covtijec, (with him Mr. W. B. 
Pradhan), for Respondent No. 2. 

JUDGMENT. —This is an appeal from 
&n order made b}- the Joint Judge of Thana 
in a land acquisition reference. The land 
to be acquired was notified for acquisition 
on the 24th January 1919. At page 108 
will be found a plan showing the property 
coloured pink which was acquired out of 
a much larger area which belonged to the 
claimant Gajanan Vinayak. The Collector 
awarded Rs. 2-8-0 a square vard for all 
interests in the land. The 'joint Judge 
increased that to Rs. 3, and divided the 
amount between Gajanan Vina 3 ’'ak, tlie 
occupant, and the khot of Kaneri, in the 
proportion of 2 to 1. The claimant Gajanan 
contends that the land was worth Rs. 4 
a square yard in January 1919, but that 
contention is based on sales dating from 
May, June and July in 1919, several months 
after the land under reference was notified. 
It is a matter of common knowledge that 
as conditions began to improve after the 
Armistice had been signed, prices for land 
went up rapidly. But there is no evidence 
that they began to rise before May or June 
1919. Therefore, the rates which were 
obtained in these months could not possibly 
bear any comparison with the rates which 
prevailed in January. It seems to us that 
the amount awarded by the Judge was 
ample, considering the evidence The 
Judge, however, agreed with the Collector 
in awarding no compensation for 226 square 
yards on the northern boundary occupied 
by a rough road which was used by the 
public and by the tenants of the adjoining 

^ portion wai 

allotted for the purposes of the road on the 

northern boundary of the claimant’s land 

there no necessity to award corapensa- 

tion for the 226 square yards. We think 

S acquir¬ 

ed was 1627 square yards in all. and on 

^quisition the ownership would pass from 

Government. Althou<^h 

there may have been a public right of wly 


over the 226 square yards, it did not follow 
tliat the claimant was entitled to rio com- 
l)ensa(iuii at all for Jiis rights as a pro- 
l)rietor. At the same time, the fact that 
tliere was a road used l)y the public at one 
end of the claimant’s land would depreciate 
that land, and we doubt very much whether 
we could possibl}^ allow more than a few 
annas a square yard for these 226 square 
.yards wliich were not reckoned in the Col¬ 
lector’s award. We think the small amount 
tliat might be awarded can verj’’ well be 
set off against the very generous amount 
which has been awarded by the Joint 
Judge for the balance of the land so that 
there is no necessity to increase the 
total to be awarded for the whole 1627 
3 ’ards. 

Then the claimant asks us to assess dama¬ 
ges for severance. That is a wrong word 
to use. Reallj’this is a claim under s. 23 
(1) (4). It has been contended that by 
reason of the Government acquiring a part 
of the frontage of the land belonging to the 
claimant, the land behind the plot acquired 
would, by reason of such acquisition, be 
injuriously affected. That may be the case. 
The Judge has taken that into considera¬ 
tion in the amount that he has awarded, 
by adding 5 per cent, and we do not think 
there is anj* thing unfair in that excess. 

Then the claimant asks us to award him 
Rs. 2,U00 hy reason of his premises being 
injuriously affected bj’ the proximity of the 
Police lines which were going to be built 
on the land acquired. It may be, as held 
in Collector of Dinagepore v. Girja Nath 
Roy (1), that the words in s. 23 (1) (4) at 
the time of the Collector’s taking possession 
of the land ” cannot mean that the claimant 

prove that the property remaining 
with him is injuriously affected at the 
moment of the Collector’s taking possession 
of the land. Such a construction would 
probably result in a claimant never getting 
anythiug under that clause. But it is 
very difficult to assess any possible damage 
which might be caused to the land still 
remaining with him, when the Government 
carry out the object wliich they have in 
view in acquiring his land ; and it is diffi- 
cult to say that because there will be some 
building occupied by the Police on that 
piece of land, a purchaser wishing to buy 
the rest of the claimant's land would con¬ 
sider that the Police lines was a draw-back, 

(1) 25 0. 346; 13 lad. Dec. (n. a.) 231. 
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•which would reduce its value. We doubt, 
considering the situation of this land, whe- 
ther as matter of fact the value of the 
claimant s remaining land would then in 

reduced by the mere fact that 
the plot nearest to it was occupied by the 
Police. 

Then there is one error -which the Collect¬ 
or and the lower Court have made. It is 
very likely that the mistake was not point¬ 
ed out to either of them, but the land has 
been valued on instances of sales of what 
we may call the tenant’s rights, and in 
order to value the freehold, that is to say 
the value of all interests in the land, some¬ 
thing in addition would have to be awarded 
because the purchaser of the tenant’s rights 
to acquire the freehold, would have to 
redeem the rights of the khot. Instead of 
adding something on to the valuation of 
the tenant’s rights as the value of the 
Idiots interest, both the Collector and the 
Judge have deducted out of the tenant's 
interests the value of the khoCs. inter¬ 
est. In this case it is a very small amount. 
The rent paid to the khot is only 14 annas, 
and we may say that for a payment of 
ivs 25, the tenant could have redeemed 
all outstanding interests of the khot and 
so obtained the free-hold. The amount 
may seem trivial but an important principle 
M involved which to our loiowledge has 
l^en consistently ignored in arriving at 
the market value of all interests in land 
to be acquired. The value of the interest 
of the superior holder must be included in 
the award and not deducted from the value 
of the occupant’s interest. 8o vre increase 
the award by Ks. 25. 

Then we have got to consider whether 
the award by the Trial Judge of one-third 
of the compensation payable for the 
tenants rights to the khot was correct. 
Undoubtedly in the case of warkas or 
ohati land in Salsette, it has been a recog¬ 
nised custom to divide the compensation 

what we may call the occupant 
and the khot in the proportion of two to 

that has been due to the fact 
that in the case of such lands it is ex¬ 
tremely difficult to define and ascertain 
the value of the respective interests of the 

occupants, •with the result 

that a rough and ready method of division 
naa been adopted for want of a better. In 
^any cases the claimants against the khots 
can hardly be called occupants. The claims 
W© based on^ he fact that they are occu- 
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pants of certain defined plots of land for 
the purpose of cultivating them, so that by 
reason of such rights as occupants, they are 
entitled to other rights over the adjacent 
lands either for the purposes of grazing or 
of gathering ra6 materials. It is not 
geneially shown that in such cases the 

occupants of cultivated lands have any de¬ 
fined area of warkas or bhati lands allotted 
to them, and so in order to divide the com¬ 
pensation between the khot and the per¬ 
sons who have the right of user, owing to 
their position as cultivators, it has been 
found a convenient compromise to divide 
the compensation between them in that 
proportion. But it is entirely different when 
you find a tenant in occupation of a defined 
area of land, and paying assessment for it. 
1 hen undoubtedly he has a right to posses¬ 
sion of all that area. Although this village 
has never been officially surveyed, it was 
surveyed in a rough sort of fashion in anti¬ 
cipation of an official survey, and we have 
it iu evidence tlmt in the hhot s register 
theie uas a khata of Oovind Bapuji which 
contained the names of various Survey 
^Himbers (including the Survey Numbers 
in reference), the purpose for which the 
lands were used, and the assessment paid 
for them, that Govind Bapuji had sold a 
portion of the land appearing in his khata 
to the present claimant, and also that there 

had been proceedings with regard to this 

land with the result that the claimant 
was lield entitled to possession. The result 
must be that the claimant was the occu- 
pant of the whole land acquired, and 
entitled to remain as occupant, provided 
he paid the assessment; while the only 
right which the khot had was to be paid 
the assessment. He could not possibly 
with any chance of success have filed 
a suit for possession as long as tlie as¬ 
sessment was paid. Therefore, this case 
has no resemblance whatever to those other 
cases in which the compensation money has 
been divided between the khot and the 
occupants in the proportion of two to one ; 
^d if it IS suggested that in every case of 
khoti land in Salsette, that is the proper 
way of apportioning compensation, then we 
must very decidedly dissent from such a 
proposition. It certainly could only be 
made applicable in the case of warkas or 
lands which are not surveyed, and 
which cannot be considered to be in the 
exact occupation of any particular tenant. 
Iherefore, the result of the decision is 
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that an extra amount of Ks. 25 plus lo 
per cent, must be awarded and that will 
go to the claimant khot, while the entire 
compensation awarded by the Collector and 
the Joint Judge will be paid to the claim¬ 
ant Gajanan Vinayak. 

The claimant Gajanan Vinayak must pay 
the costs of the appeal of Government res¬ 
pondent No. 1. Respondent No. 2 miist pa\ 
whatever costs the appellant has iucurreil 
with regard to that part of the appeal on 
which he has succeeded against respond¬ 
ent No. 2. 

K. s. D. Award amended. 


CALCUTTA HIGH COURT. 

Application in connection with Scit 

No. 1846 OF 1924. 

July 7, 1924. 

Present: —Mr. Justice C. C. Ghose. 
KUMAR SHANKAR ROY CHOWDHURI 

AND ANOTHER—PLAINTIFFS 

versus 

The Hon’ble Mr. H. E. A. COTTON 

AND others—Defendants. 

Jurisdiction of High Court - Proceedings of 
Legislative Council, whether can be (fuestwned Suit 
against President, jnaintahiabiliti/ of--Appropriation 
of provincial revenuesSupplementary estimate Rules 
and Standing Orders, rr. lo, U!,—Decision of President, 
finalitu of—High Court jurisdiction, ivhether excluded 
—Quia Timet action, nature of—Discretion of Court - 
..Tpplication for injunction—Specific Relief .let (/ of 
1877), s. 45. 

The proceedings of a subordinate Legislature like 
the Provincial Legislative Council can be (lucstioncd 
in the High Court, [p. IG, col. 2.] 

liari V. Secretanj of State fur India, 27 B. 424 at 
p, 439; 5 Bom. L. R. 431, referred to. 

The Higjh Court is a Superior Couit of Record and 
prima facie no matter is deemed to be beyond its 
jurisdiction unless it is expressly shown to be so. 

By the word ‘jurisdiction’ is meant the authority 
which the Court has to decide matters that are 
litigated before it, or to take cognizance of matters 
presented in a formal way for its decision, [ibid.] 

The President of the Bengal Legislative Council Ls 
not immune from the jurisdiction of the High Court 
and a suit can lie against him for an injunction 
restraining him from putting a certain motion before 
the Council. [t6td.] 

If any person, whether an officer of State or a sub¬ 
ordinate, has to justify an act alleged to be unlawful 
by reference to an Act of Parliament or State authority, 
the legal justification can be enquired into in tile 
High Court, [p. 16, col. 2; p. 17, col. 1.] 


China Muluol Steam Xnvigation Co. v. Maclap, 
1 K. B. .n3; «7 L. J. K. B. 95; 117 L. T. 821; 
14 A>}). (’. 175; ni T. L. R. 81. followed. 

A |)i'oi»;.>al for jipiiroprialion of provincial revenues 
cannot bo ina»lo nt any lime before the Legislative 

(’niin< il. [p. 21.(‘ 111 . l.j 

.V ligniv in an cstiinaU? once passed by the Legis- 
l ilivi- (.’(.'uncil cannot be altered, e.xeept as provided 
by th<‘ j-talntory rules. If. therefore. Government 
sul>.<>.quently lind tliat any item has been inadver¬ 
tently omitted from the demands for grants, or that 
demands wluc^ii tMuld not be foreseen at the time of 
presenting the Budget have .since arisen or that the 
Idovision made for any item is likely to prove insuffi¬ 
cient. the .same formality has to be gone through as 
in the ease of the original demands and Government 
has to make a fresh d('inand known as n supplemen¬ 
tary or additional demand and submit a fresh estimate 
to tlie Legislative Council, [ibid.] 

Supplementary estimate.s are always looked up(m 
with particular jealousy by a popular Legislature be¬ 
cause they ten'l to diminisli the control of tho 
Legislalure, and if for large sums, really amount to a 
breach of eoiitraet bctwei-n tlie Government and the 
Legislature, [p. 21,eol. 2.J 

Save and except what i.s provided for in s. 72D of 
the Government of India Act and r. 94 of the Rules 
and Standing Order.s, there cannot be made any 
demand for grant even if His ICxcellency tho Gover¬ 
nor makes a recommendation for appropriation of 
provincial revenues on occasions not provided for 
in the said section and the said rule. [i6irf.] 

Rule 15 of th(‘ Rub'S and Standing Orders simply 
means that when the President has given his decision 
on a point of order, his decision is final, so far as tlie 
Members of the' Council are concerned, and that it 
cannot be cpicstioned bv anvbodv within the Council, 
[p. 22.eol. LJ 

Tlic presence (»f the word ‘final’ in r. 15 does not 
excbule the jurisdiction of the High Court, nor does 
it conclude the matter. [i6i</.l 
T'here are two nece.'^ary ingredients for a Quip' 
Timet action. There must, if no actual damage is 
proved, be proof of imminent clanger, and there must 
also be proved that the apprehended damage will, if 
it comes, be very substantial and irreparable, i.e., it 
must be shown that if the damage does occur at any 
time, it will come in such n way and under such 
circumstances that it will be impossible for the 
plaintiff to protect himself against it, if relief is 
denied to him in a Ouia Tumefaction, fp. 23, col. Ij 
Fletcher v. Bealey, <1885> 28 Ch. D. 688; 54 L. J. 
Ch. 424; 52 L. T. 541; 33 \V. R. 745. referred to. 

The power is entirely discretionary; it is a large 
power and the greater the power, the more cautious 
must be the exercise of it. [p. 23, cols. 1. & 2.] 

The right to vole supplies is perhaps the greatest 
privilege accorded to a Legislative Body and any 
infraction of the Rules anJ Regulations guarding 
the provision as to th? voting of supplies is an 
‘injury’ which the members in a representative suit, 
are entitled to he protected from. [p. 23, col. 2.] 

Ta disposing of an application for injunction the 
powers of the Court are not wholly circumscribed hT 
the Rules laid down in s. 45 of the Si>ecific Relief 
Act. [i>. 24, ccJ. 1.] 

* 

Messrs. N, Sircar and S. C. Bose^ for the 
Plaintiffs. 

Messrs. S. R. Das and B, L. MiUer, for De¬ 
fendant No. 1. 
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Messrs. S. R. Das and M. N. Bose, for 
Defendant No. 2. 

Messrs. R. Das and S. M. Bose, for 
Defendant No. 3. 

JUDGMENT* —This is an application 
on behalf of the plaintiffs for an order that 
the first defendant the Hon’ble Mr. 
Cotton, who is the President of the Bengal 
Legislative Council, may be restrained from 
putting a certain Motion, being item No. 6 
in the Printed List of Business, before 
the Bengal Legislative Council at its Session 
which commences to-day at 3 r. m., and for 
an order restraining the second and third 
defendants, the Hon’ble Mr. Fazl-ul- 
Huq and the Hon’ble Mr. Ghuznavi, 
who are the Ministers in charge of the 
Departments of Education and Agriculture 
of the Government of Bengal from dischargr 
ing any duties as ^linisters, or receiving 
an 3 ’ payment of salary and for such other or 
further order as to this Court may seem fit 
and proper. 

This application lias been brought on 
immediately after the delivery of my judg¬ 
ment this morning in the matter of the 
application under s. 45 of the Specific Relief 
Act on the part of Mr. J. M. Sen Gupta, 
praying for an order on Mr. Cotton direct¬ 
ing him to disallow the said motion. For 
the reasons given hy me I dismissed that 
application: Jatindra Mohcni Sen Gupta, 
In re (1). But the questions raised on the 
present application are of such great import¬ 
ance, raising, as it does, difficult questions 
of constitutional law and procedure which 
might be carried to the highest tribunal, 
that it would have been more convenient 
if I were enabled to deliver a considered and 
written judgment. I felt that my decision 
might have the effect of creating a serious 
constitutional crisis and that in these circum¬ 
stances there were two courses open to me: 
(1) that instead of making an interlocutoiw 
order of the description asked for, I should 
try out the suit in which the present appli¬ 
cation has been made witliiu ten days from 
date, or (2) that this application should be 
dealt with by me on Wednesday next, it 
being understood that whichever course 
was adopted, the President of the Bengal 
Legislative Council sliould stay his hands 
meanwhile. The leanied Advocate-General 
informed me, however, that arrangements 
had been made, whatever that might mean, 
so that the said item No. 6 might be put 

0) 82 IttU. OftB. 374; 40 C. L. J. 11; 51 C. 571. 
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as the very first item of bnsine.ss before the 
Legislative Council this afternoon and tliat 
it was impossible to interfere with the order 
of business as it was one which was sanc¬ 
tioned by His Excellency the Governor of 
Bengal. I was not satisfied that the order 
of business could not be altered and I ac- 
cordingij’ desired the learned Advocate- 
General to ascertain if it was not possible 
for His Excellency to give the necessary 
directions in tliis behalf, assuming that a 
matter like this was not within the com¬ 
petence of the President. It is now 
2-15 p. M. and I liave not been informed as yet 
of the result of the enquiiy that I desired 
to be made. The matter is of veiy great 
urgency and I must, therefore, proceed to 
judgment. 

The facts giving rise to the present ap¬ 
plication are more or less the same as were 
raised on the application of Mr. Sen Gupta 
for a Writ of Mandamus. Those facts will 
be found set out in the judgment wliicli 1 
delivered this morning and it will, therefore, 
not be necessary for me to repeat the same 
again in this judgment. 1 desire, tliere- 
fore, that so far as the facts are concerned, 
my judgment in the case of ^Ir. Sen Gupta 
may be read as’ part of this judgment. 
This course is rendered all the more neces¬ 
sary because of the shortness of time at my 
disposal. 

The substantial point that lias been argued 
before mo on the yn-esent api^licatioii 
is whether, having regard to the iirovisions 
of s. 72D of the Government of India Act 
and of r. 91 of the Bengal Legislative Coun¬ 
cil Rules and Standing Orders, it is com¬ 
petent to the President of the Bengal Legis¬ 
lative Council to put the said item No. G 
before the Bengal Legislative Council at 
its meeting which takes place this afternoon 
for the consideration of the members of the 
Council. Another equally’' important point 
which has been the subject of debate before 
me is that whether oji the facts of this 
case this Court has any jurisdiction to make 
an order of the description asked fur on 
the President of the Legislative Council. 
The said item No. G runs as follows:— 
Suppleinentaiy Demands for Grant. 

22.—General-Administration (Trans¬ 
ferred). 

The Hon’ble Mr. J. Donald to move 
thatasum of Rs. 1,71,000 be granted for 
expenditure under the head 22.—General- 
Administration (Transferred) on account of 
salaries of the Ministers, 
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The first question that I have got to decide 
is whether this Court has any j urisdictioa 
to interfere in this matter. Now, the clause 
of the Government of India providing for 
exemption from the jurisdiction of the High 

Courts runs as follows ;— 

“110—The Governor-General, each Gover¬ 
nor, Lieutenant Governor and Chief Com¬ 
missioner and each of the members of the 
Executive Council of the Governer-General 
or of a Governor or Lieutenant-Gover¬ 
nor and a Minister appointed under this 
Act, shall not— 

(а) be subject to the original jurisdiction 
of any High Court by reason of anything 
counselled, ordered or done by any of them 
in his public capacity only ; nor 

(б) be liable to be arrested or imprisoned 
in any suit or proceeding in any High Court 
acting in the exercise of its original juris¬ 
diction ; nor 

(c) be subject to the original criminal 
jurisdiction of any High Court in respect 
of any offence not being treason or felony.” 

There is no other provision in the Govern¬ 
ment of India Act or any Rules made there¬ 
under excluding the jurisdiction of the 
High Courts. The learned Advocate-Gene¬ 
ral has contended that Parliament in pass¬ 
ing the Government of India Act and in 
constituting Legislative Councils there¬ 
under, has kept in view the English con¬ 
stitutional principle, namely, that the Legis¬ 
lature is supreme and that neither the 
judiciary nor the executive should inter¬ 
fere in any way with the conduct of busi¬ 
ness in the Legislative Councils, and that 
having regard to the provisions of r. 15 
of the Bengal Legislative Council Rules 
and Standing Orders, the decision of the 
President of the Legislative Council on a 
point of order (and it is argued that the 
point raised in the present application is 
a point of order) is final and that it is not 
open to question in a Court of Justice. I 
am perfectly aware of the fact that in Eng¬ 
land the Ijegislature is supreme, but what 
I have to consider on the present applica¬ 
tion is not whether the English Parliament 
id supreme, but whether the Bengal Legis¬ 
lative Council, which is a subordinate Legis¬ 
lature and a creation of Pai'liament, is 
supreme in the sense contended for by the 
learned Advocate-General and whether the 
jurisdiction of the High Court, so far as 
the President of the Legislative Council 
is concerned, is excluded by Statute or 
judge-made law or by implication. If I 
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have no jurisdiction to entertain this suit, 
it would be obviously improper for me to 
express any opinion on the merits of the 
questions, discussed before me, though that 
discussion Avas necessary before I could 
determine the issue as to jurisdiction [c. /. 
Pritchard v. Bangor Corporation (2)]. In 
my view, the question now before me does 
not really relate to the powers of the local 
Legislature ; but if it did, I have no doubt 
that it would have been a legitimate sub¬ 
ject of discussion in this Court and I am 
prepared to hold that the proceedings of a 
subordinate Legislature like the local Legis¬ 
lature can be questioned in this Court [see 
in this connection the observations of Jen¬ 
kins, C. J., in Hari v. Secretary of State for 
India {3)]. But as I say the substantial 
question is w^hether the President of the 
Council is immune from the jurisdiction of 
this Court. This Court is a Superior Court 
of Record and prima facie no matter is 
deemed to be beyond the jurisdiction of 
this Court, unless it is expressly shown to 
be so. By the word ‘jurisdiction’ is meant 
the authority which the Court has to decide 
matters that are litigated before it, or to take 
cognizance of matters presented in a formal 
way for its decision. 

Now, this is a suit of the civil nature 
and in the Civil Procedure Code it is pro¬ 
vided that the Courts shall have jurisdic¬ 
tion to try all suits of a civil nature, but 
from this rule are excepted ‘suits of which 
the cognizance is barred by any enact¬ 
ment.’ As stated above, there is nothing 
in the Government of India Act to 
exclude the jurisdiction of this Court. The 
President of the Bengal Legislative Council 
is appointed under the provisions of s. 720 
of tne Government of India Act, the 
present President being a person appoint¬ 
ed by His Excellency the Governor. He 
is the holder of an office created by Statute 
and nothing has been shown to me during 
the course of the argument, which can 
remotely suggest that the President of 
the Bengal Legislative Council is immune 
from the jurisdiction of this Court. As 
was observed by Bailhache, J., adopting 
the statement of the law by the Attorney- 
General, Sir Richard Webster, if any person, 
whether an officer of State or a subordi¬ 
nate, has to justify an act alleged to be 
unlawful by reference to an Act of Parlia- 

(2) (1888) 13 A. C. 241; 57 L. J. Q. B. SlSj 58 L. 
T. 502; 37 W. K. 103.- 52 J. P. 564. 

(3) 27 B. 434 at p. 430; 5 Bom. h. R. 431, 
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ment or State authority, the legal justifica¬ 
tion can be enquired into in this Court 
[see China Mutual Steam Navigation Co., 
Xid. V. Maclay (4)]. Therefore, in my opi¬ 
nion, a suit can lie against the President of 
the Bengal Legislative Council. 

The learned Advocate-General referred 
to the impolicy of interfering with the 
discretion vested in the President of the 
Legislative Council. I have nothing what¬ 
soever to do with questions of policy and 
as regards interfering with the discre¬ 
tion vested in the Legislative Council, 
the point raised really begs the whole ques¬ 
tion. 

I now proceed to consider the substantial 
question raised before me on the construc¬ 
tion of the provisions of the Government 
of India Act referred to above and of r. 94 
of the Bengal Legislative Council Rules 
and Standing Orders, and I think it will be 
convenient if, at this stage, I set out the 
material sections of the Government of 
India Act, The first section to which I 
need refer is s. 52 of the Act, which runs as 
follows:— 

“52.—The Governor of a Governor’s Pro- 
yipc® may, by notification, appoint 
Ministers, not being members of His Exe¬ 
cutive Council or other officials, to ad¬ 
minister ‘transferred’ subjects, and any 
Ministers so appointed shall hold office dur¬ 
ing his pleasure. 

There may be paid to any Minister so 
appointed in any province the same salary 
as is payable to a member of the Executive 
Council in that province, unless a smaller 
salary is provided by vote of the Legislative 
Council of the province. 

No Minister shall hold office for a longer 
period than six months, unless he is or 
becomes an elected member of the local Legis¬ 
lature. 

The next section of the Act to which refer¬ 
ence may be made is s. 72C, which runs as 
follows:— 


720.—There shall be a President of a 
Governor’s Legislative Council, who shall, 
pntil the expiration of a period of a four 
years from the first meeting of the Council as 
constituted xuider this Act, be a person 
appointed by the Governor, and shall 
thereafter be a member of the Council 
^ected by the Council and approved by the 
Governor. 


Provided that, if at the expiration of such 



period of four years, the Council is in ses¬ 
sion, the President then in office shall con¬ 
tinue in office until the end of tlie current 
session, and the first election of a President 
shall take place at the commencement of the 
next ensuing session.” 

Section 72D upon which the controversy 
has raged runs as follows:— 

“72D.—(1). The provisions contained in 
this section shall have effect with respect to 
business and procedure in Governor’s Legis¬ 
lative Councils. 

(2) The estimated annual expenditure 
mid revenue of the province shall be laid 
in the form of a statement before the 
Council in each year, and the proposals of 
the Local Government for the appropriation 
of provincial revenues and other moneys 
in any year shall be submitted to the vote 
of the Council in the form of demands for 
grants. The Council may assent, or refuse 
its assent, to a demand, or may reduce the 
amount therein referred to either by a re¬ 
duction of the whole grant or by the omis¬ 
sion or reduction of any of tlie items 
of expenditure of which the grant is com¬ 
posed: 

Provided that— 

(а) the Local Government shall have 
power, in relation to any such demand, to 
act as if it had been assented to, notwith¬ 
standing the withholding of such assent 
or the reduction of the amount therein 
referred to, if the demand relates to a 
‘reserved’ subject, and the Governor 
certifies that the expenditure provided 
for by the demand is essential to the 
discharge of his responsibility for the sub¬ 
ject; and 

(б) the Governor shall have power in 
cases of emergency to authorise such ex¬ 
penditure as may be in his opinion ne¬ 
cessary for the safety or tranquility of the 
province, or for the carrying on of any de¬ 
partment; and 

(c) no proposal for the appropriation of 
any such revenues or other moneys for any 
purpose shall be made except on the recom¬ 
mendation of the Governor, communicated to 
the Council.” 

Now these provisions relating to the busi¬ 
ness and procedure in Governors’ Legisla¬ 
tive Councils mark a great advance in the 
direction of parliamentary methods, parti¬ 
cularly in conceding the right to vote 
‘supplies’. There is to be an annual state¬ 
ment of estimated expenditure and revenue 
and the proposals of the Local Governments 
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for the appropriation of provincial revenues 
and other monevs in anv vear are to be 
submitted to the vote of the Council in tlie 
form of demands for p:iants. The Council 
may assent or refuse its assent to a demand 
or mav reduce the amount demanded either 
bv a reduction of the wliole erant or bv 

the omission or reduction of anv of its 

% 

items. A proposal for appropriation of 
revenue is not to be mnile except on the 
recommendation of the Coveiiior, commu¬ 
nicated to the Council. Tlie vole<l ‘graiit.s* 
only cover the kind of expenditure which 
in Kiiglaiid is made out of ‘moneys i)ro- 
vided by Parliaineut.’ It is also provided 
in s. 72D that certain charges of a special 
or recurring character, which are set out 
in the section itself, are outside the 
range of voted ‘grants.’ This distinction 
will he recognized })y every student of 
constitutional history as corresp )nding 
roughly to tlic English distinction between 
‘charges on the votes’ and ‘charges on the 
Consolidated Fund.' So far the procedure 
is based on English practice; but the Exe¬ 
cutive Government is given exceptional 
powers of authorising expenditure iu case 
of need. If a demand relates to a Reserv¬ 
ed subject and the Governor certifies that 
the expenditure is essential to the discharge 
of his responsibility for the subject, the 
Local Government has power in relation to 
any demand to act as if it has been assent¬ 
ed to, notwithstanding the withlioldinir of 
the assent or the reduction of the amount 
asked for. The Governor also lias power in 
cases of emergency to authorise such ex¬ 
penditure as may be in his opinion neces¬ 
sary for the safety or tranquility of the 
province or for the carrying on 'of any 
department. The provisions of this very 
important section are left to be worked out 
m detail by statutory Rules and Standing 
Orders. The Standing Orders are to sup¬ 
plement the Rules and must not be in¬ 
consistent with them. They are to be made 
in the first instance by the Governor-in- 
Gouncil, hut may be altered by the Local 
Legislative Council with the assent of the 
Governor, 


These being provisions of the Cover 
ment of India Act, to which it is necessa 
for me to refer for the purposes of 
judgment, I now turn to the Rules 
Standing Orders made in virtue of i 

authority conferred by the Act. Elabora 
provisiotts are made in the Rules and Stau 


ing Orders for the conduct of business in the 
Leirislative Councils. 

Jnr. 11 the limitations on debate are set 
out jind in r. 15 it i.s irovided that the 
President shall decide all j'loints of order, 
which may arise and that his decision shall 
l>e final. It is also provided that any 
member may at any time submit a point 
of order for the decision of the President, 
but in doing so sliall confine himself to stat¬ 
ing the point. 

Rule 21 provides that a list of business for 
the day shall be prepared by the Secretary 
and shall be circulated to all members and 
tliat no business not included in the list of 
business for the day shall be transacted 
at any meeting without the leave of the 
President. 

Rule 57 indicates the procedure to be fol¬ 
lowed by wliich motions can be brought for¬ 
ward before tlie Legislative Council. 

Rule 58, which has been so often referred 
to before me, run as follows:— 

“Except as otherwise ])rovided in the 
rules, ilie PrevSident shall decide on the ad¬ 
missibility of a motion. The President may 
disallow any motion when, in his opinion, 
it does not comply with the Rules or Stand¬ 
ing Orders.” 

Rule 39, which is also equally important, 
runs as follows:— 

“A motion must not raise a question 
substantially identical with one on which the 
Council has given a decision in the same 
session.” 

Rule 70 relates to the moving of resolu¬ 
tions and power is given by r. 71 to 
His Excellency the Governor to dis¬ 
allow any resolution or any part of a resolu¬ 
tion. 

Rule 85 runs as follows: — 

“A statement of estimated annual expen¬ 
diture and revenue of the province (here¬ 
inafter referred to as the Budget) shallbe pre¬ 
sented to the Council on such day as the 
Governor may appoint.” 

Rule 87 runs as follows:— 

“(1) A separate demand shall ordinarily 
be made in.respect of the grant proposed 
for each Department of the Government, 
provided that the Finance Member may, in 
his discretion, include in one demand 
grants proposed for two or more Depart¬ 
ments, or make a demand iu respect of ex¬ 
penditure, such as Famine Relief and Insur¬ 
ance and Interest, which cannot readily be 
classified under particular Departments. 

' Demands affecting reserved and transfer^’®^ 
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subjects shall, so far as may be possible, 
be kept distinct. 

(2) Each demand shall contain, first, a 
statement of the total grant proposed, and 
then a statement of the detailed estimate 
under each grant, divided into items. 

(3) Subject to these rules, the Budget 
^ladl be presented in such a form as the 
Finance Member may consider best fitted 
for its consideration by the Council." 

The next Rule to which I need refer is 
r. 88, which is in these terms:— 

“The Budget shall be dealt witli by the 
Council in two stages, namely:— 

(1) a general discussion; and 

(2) the voting of demands for grants." 

Rule 89 is in these terms:— 

“(1) On a day to be appointed by the 
Governor subsequent to the day on which 
the Budget is presented and for such time 
as the Governor may allot for this purpose, 
the Council shall be at liberty to discuss 
the Budget as a whole or any question of 
principle involved therein, but no motion 
shall be moved at this stage, nor shall the 
Budget be submitted to the vote of the 
Council. 

(2) The Finance Member shall have a 
general right of reply at the end of the 
discussion. 

(3) The President may, if he thinks fit, 
prescribe a time-limit for speeches." 

Rule 90 runs in these terms:— 

“ Not more than twelve daj-s shall be 
allotted by the Government for the discus¬ 
sion of the demands of the Local Govern¬ 
ment for grants. 

(2) Of the days so allotted, not more 
than two days shall be allotted by the 
Governor to the discussion of any one de¬ 
mand. As soon as the maximum limit of 
time for discussion is reached, the Presi¬ 
dent shall forthwith put every question 
necessary to dispose of the demand under 
discussion. 

(3) On the last day of the allotted days 
at 5 o’clock the President shall forthwith 

every question necessary to dispose 
of all the outstanding mattersin connection 
with the demands for grants." 

The next Rule which I need refer to is 
r. 9i which runs follows:— 

No motion for appropriation can be made 
except on the recommendation of the Gover- 
communicated to the Council. 

(2) Motions may be moved at this stage 
t9 omit gr reduce any grant or any item 
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in a grant, but not to increase or alter 
llie destination of a grant. 

(3) When several motions relating to 
the same demand are offered, they shall be 
discussed in the order in which tiie heads 
to which they relate appear in the Budget. 

(4) No motions shall be made for the 
reduction of a grant as a whole until all 
motions for the omission or reduction of 
definite items within that grant have been 
discussed." 

Rule 92 runs as follows:— 

"If the Local Government or the Governor 
exercises the j)o\ver conferred by s. 72D (2), 
provisos ((/) and (/>), of the Government of 
India ..Act in regard to demands refused or 
reduced by the Council,the Finance Member 
shall,assoonasmaybe thereafter, lay on the 
table of the Council a statement showing 
the action under s. 72D (2), proviso (o), 
with a copy of the certificate granted by the 
GcA’ernor, but no motion may be made in 
regard to that action." 

Rule 93 runs as follows:—> 

"When money has been spent on any 
service for which the vote of Council is 
necessary during any financial year in ex¬ 
cess of the amount granted for that service 
and for that year, a demand for the ex¬ 
cess shall be presented to the Council by 
the Finance Member, and shall be dealt 
with in the same way by the Council as if 
it were a demand for a grant." 

Rule 94 is in these terms:— 

“(1) An estimate shall be presented to 
the Council for a supplementary or ad¬ 
ditional grant when. 

(1) the amount voted in the Budget of a 
grant is found to be insufficient for the 
purposes of the current year; or 

(ii) a need arises during the current 
year for expenditure for which the vote of 
Council is necessary upon some new service 
not contemplated in the Budget for that 
year. 

(2) Supplementary or additional estimates 
shall be dealt with in the same way by the 
Council as if they were demands for grants." 

The real controversy has raged round the 
provisions of r. 94, which I have just set out, 
taken along with the provisions of s. 72D of 
the Government of India Act. It is con¬ 
tended, having regard to the facts which 
are set out in my judgment in the matter 
of the application of Mr. Sen Gupta, that 
it is not competent to Mr. Cotton to include 
in the agenda the motion which stands in 
the name of the Hon’ble Mr. Donald. The 
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argument is put in this way: It is con¬ 
tended that before the financial year com¬ 
mences, a statement of the estimated 
annual expenditure and revenue of the pro¬ 
vince has got to be placed before the Legis¬ 
lative Council, that is to say one state¬ 
ment of the estimated annual revenue and 
expenditure, commonly called the ‘Budget' 
has got to be placed before the Legislative 
Council. The provisions in the Budget re¬ 
lating to the appropriation of revenues and 
other moneys must be submitted to the 
vote of the Council in the form of demands 
for grant. A particular demand for the 
grant of salaries of the Ministers having 
been once rejected,by the Legislative Coun¬ 
cil at its meeting held on the 24th March, 
1924, it is argued that it is not now com¬ 
petent to the Government to put forward a 
fresh demand for the grant of salaries to 
Ministers, unless that damand can be brought 
within the four corners of r. 94 of the 
Bengal Legislative Council Rules and 
Standing Orders. It is also pointed out 
that having regard to the plain and un¬ 
equivocal language of r. 94, the supple¬ 
mentary demand for grant of salaries to 
Ministers, in respect of which Mr. Cotton has 
admitted Mr. Donald's motion, can never 
be included within the category of demands 
referred to in r. 94 and that this Court, 
therefore, has undoubted jurisdiction to 
prevent the President of the Bengal Legis¬ 
lative Council from allowing such a demand 
to be put before the Council. 

I have already indicated that in addition 
to Mr. Cotton there are two other defend¬ 
ants in this suit, namely, the two Minis¬ 
ters. As regards the Ministers, I desire 
to say at once that I am not satisfied on the 
grounds which have been urged before me 
that so far as this application is concerned 
there is any reason for asking for any order 
against the Ministers at this stage. 1 must, 
therefore, dismiss the present application] 
80 far as the Ministers are concerned. 

On behalf of the Hon’ble Mr. Cotton, I 
have heard an elaborate address by the 
learned Advocate-General and he has sub¬ 
mitted the following propositions for my 
consideration:— 

(а) That in disposing of the present ap¬ 
plication against Mr. Cotton I should follow 
the same principles as were followed by me 

in the application for the Writ of Manda¬ 
mus. 

(б) That the present plaintiffs have not 
been able to aatisfy the Court that they 
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have made any demand whatsoever on Mr, 
Cotton and that Mi*. Cotton has distinctly 
determined to refuse the demand of the 
plaintiffs. 

(c) That the plaintiffs have failed to satisfy 
the Court that they have any interest 
w’hatsoever in this matter wdiich is likely 
to be injured by Mr. Cotton putting Mr. 
Donald’s motion before the Bengal Legis¬ 
lative Council this afternoon. 

(d) That the President of the Bengal 
Legislative Council has under the Rules 
complete discretion in the matter and that 
having regard to the provisions made in 
the Rules and Standing Orders for points 
of order being raised by members of the 
Council and having regard to the express 
provisions of r. 15, this Court ivill not inter¬ 
fere with the President in the discharge of 
his duties. 

(e) That there is nothing -whatsoever 
in the Government of India Act or in the 
Legislative Council Rules and Standing 
Orders to prevent a motion for appropria¬ 
tion of provincial revenues for a particular 
object being made at any time before the 
Legislative Council, provided it is in com¬ 
pliance with the provisions of r. 39. 

The learned Advocate-General in con¬ 
cluding his observations pointedly drew 
my attention to s. 52 of the Government of 
India Act and contended that having re¬ 
gard to the events that had happened, 
namely, the total refusal of the salaries of 
the Ministers at the meeting of the Bengal 
Legislative Council, held on the 24th 
March, it was competent to His Excellency 
the Governor to direct that there should 
be paid to the Ministers ivhose salaries 
had been refused by the Legislative Coun¬ 
cil, the same salaries as were payable to 
the members of His Excellency's Executive 
Council and that it was not reall}' necessary 
to bring forward again any demand for 
grant of salaries to the Ministers and that 
if His Excellency has given directions for 
a motion for appropriation of revenues to 
be brought forward in the manner 
indicated in item No. 6 in the agenda, it was 
because His Excellency desired to do 
every courtesy to the members af the 
Bengal Legislative Council and because 
as constitutional ruler he was anxious 
to give the members of the Legislative 
Council a further opportunity to consider 
the matter. 

With reference to these last observations, 
of the learned Advocate-General, 1 desirS' 
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to say at once that the question he has 
indicated is not before the Court at the 
perseiit moment and I refuse to pronounce 
any opinion on the legality or otherwise 
of the action which may be taken to pay 
the Ministers whose salaries had been re¬ 
fused by the Legislative Council the same 
salaries as are payable to the members of 
His Excellency’s Executive Council. It is 
not my province, nor is it my remotest desire, 
sitting here in this Court, to refer to any 
action that has been taken or that may be 
taken by His Excellency to Governor of 
Bengal. I am not concerned Avith any dis¬ 
cussion about His Excellenc 3 ^’s acts and I 
must enter mj' protest against an}' reference 
being made in my Court to the same. 

I noAv proceed to consider Mr. Advocate- 
General's arguments, and in considering 
them 1 shall first take up for discussion his 
argument under head (e). I am wholly un¬ 
able to accede to the learned Advocate-Gene¬ 
ral’s argument that a 'proposal for appro¬ 
priation of provincial revenues can be made 
at any time before the Legislative Council. 
The principle underlying s. 72D of the 
Government of India Act is, as I understand, 
as follows :— 

A figure in an estimate once passed by the 
Legislative Council cannot be altered, e.x- 
cept as provided by the statutory rules. If, 
therefore, Government subsequently find 
that any item has been inadvertently omit¬ 
ted from the demands for grants, or that 
demands which could not be foreseen at the 
time of presenting the Budget have since 
arisen or that the provision made for any 
item is likely to prove insufficient, the same 
formality has to be gone through as in the 
case of the original demands and Govern¬ 
ment has to make a fresh demand known as 
a supplementary or additional demand and 
submit a fresh estimate to the Legislative 
Council. That such should be the case is 
only natural, considering the fact that the 
original estimates are framed from 6 to 8 
months in advance of the actual occurrence 
of the facts and the nature of the charges 
for which provision has to be made is so vast 
and varied. As Col. Durell points out in 
his book on Parliamentary Grants, Ch. I, 
p. 49, “It is a sound principle, that one, 
and only one, estimate of national expendi¬ 
ture should be laid before Parliament dur¬ 
ing each session ; for to render Parliamen- 
toy conti'ol effectual, it is necessary that the 
House of Commons should have the money 
trft&^actions of the year presented ,.to it 
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in one mass and in 07ie account." Supple¬ 
mentary estimates are always looked upon 
with particular jealousy by popular Legisla¬ 
ture because they tend to diminish the con¬ 
trol of the Legislature, and if for large sums, 
really amount to a breach of contract be¬ 
tween the Goveniment and the Legislature. 
(If authority is needed for this statement as 
a matter of constitutional practice, reference 
may be made to the speech made by Mr. 
Austin Chamberlain in the House of Com¬ 
mons in August, 1921, Avhere he described 
supplementary estimates as the Aveak joint, 
in the armour of anj' Government.) 

The Advocate-General laj’s A'er}' great 
stress upon the provisions of r. 39. Now this 
r. 39 is taken from the Rules and Standing 
Orders of the House of (Commons and if Mr. 
Advocate-General’s contention was correct, 
then there Avould be nothing to prevent a 
coach and four being driven, to use the 
words of Lord Justice Bowen, through this 
Act of Parliament. And, in mj' opinion, it 
is because the framers of the Rules and 
Standing Orders under the Government of 
India Act desired to follow with scrupulous 
care the English Parliamentary practice as 
regards the Budget Heads of Expenditure 
and Revenue and the demands for grants 
or supplies that they did not omit to 
insert in the said Rules and Orders a 
proA'ision for Supplementary or Addi¬ 
tional grants. This provision is to be 
found in r. 94, and, therefore, the con¬ 
clusion is irresistible that save and except 
what is provided for in s. 72D of the Gov¬ 
ernment of India Act and r. 94 of the 
Rules and Standing Orders, there cannot 
be made any demand for grant even if His 
Excellency the Governor makes a recom¬ 
mendation for appropriation of provincial 
revenues on occasions not provided for in 
the said section and the said Rule. The 
learned Advocate-General drcAv my atten¬ 
tion to the Report of the Joint Committee 
of the House of Parliament on Mr. Montagu’s 
Bill. My duty sitting here to-day is to con¬ 
strue the provisions of the Act ; but since 
the matter has been raised, I desire to 
observe that I am very familiar with 
the Avhole of the literature on the sub¬ 
ject of the Government of India Act 
including the report of the Joint Com¬ 
mittee and I say that there is no Avarrant to 
be found anyAvhere for the proposition 
which has been strenuously maintained by 
the learned Advocate-General. The autho¬ 
rities on this question of constitutional prac- 
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tice.suclias Sir Courtenay Ilbert, Sir Erskiae 
May and Lord Oourtnay, are all agaaist the 
view contended for by Mr. Advocate-General, 
and I do not, therefore, propose to pursue 
the matter any further. 

I now take up for consideration iMr. Ad¬ 
vocate-General's contention under head {(1). 
If I am correct in the view which 1 have 
taken, namely, that Mr. Donald's motion for 
a supplementary grant is in the circum¬ 
stances of the present case entirely opposed to 
the provisions of the Statute (see the provi¬ 
sions of r. 04 of the Rules and Standing 
Orders j then it follows that the President 
of the Council, who is required to con¬ 
duct the busine.ss of the Council in 
accordance with the provisions of the law 
in that behalf, is not competent to allow 
. any facilities to Mr. Donald to bring for¬ 
ward such a motion. In other words, Mr. 
Cotton has no jurisdiction to admit Mr. 
Donald’s motion under the provisions of the 
Government of India Act and under the 
provisions of the Rules and Standing Orders. 
Mr. Advocate-General has strongly relied 
upon the provisions of r. 15. Rule 15, in my 
opinion, does not exclude the jurisdiction 
of this Court. It is a Rule by which the 
Members of the Bengal Legislative Council 
are bound, and as I read the Rule, it means 
nothing more or less than this that when 
the President has given his decision on a 
point of order, his decision is liual, so far as 
. the Members of the Council are concerned, 
and that it cannot be questioned by anybody 
within the Council. If anybody within the 
Council questions the President’s decision 
on a point of Order, the President's powers 
are ample and he knows how to enforce 
his decision. The presence of the word 
“Final" in r. 15 does not, as I have said 
above, exclude the jurisdiction of this Court, 
nor does it conclude the matter. It is a 
word which is to be found in numerous 
Statutes; sometimes it has been held with 
reference to the context in which it appears 
that the word ‘Final’ means final fov all 
purposes, and excludes the jurisdiction of 
the Courts; sometimes it has been held that 
notwithstanding the existence of the word 
‘Final’ the jurisdiction of the Courts is not 
excluded. There are numerous decisions 
on this point, and if time permitted, I could 
give illustrations from a long catena of 
cases decided m this Court. Mr. Advocate- 
General refers to the affidavit which has 
been put in by Mr. Cotton, and asks me not 
to interfere with the President in the dis- 
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charge of his duties. By instinct and 
training I am opposed to any interference 
with the President of a Legislative Body 
in the discharge of his duties but it seems 
to me in this case that Mr. Cotton has had 
abundant opportunities of deciding on the 
legality or otherwise of Mr. Donald’s motion, 
and he has not chosen to tell me through 
the mouth of his Counsel what his decision 
is. If the matter rested purely on the dis¬ 
cretion of the President, it is clear that 
the Court would liesitate to interfere al¬ 
though ill England it has been held tliat if 
there is an outrageous exercise of discretion 
by a public ofhcer, the Court wdll not 
hesitate to interfere. In my opinion, how¬ 
ever, no question of discretion arises in this 
case; the law is clear; and Mr. Advocate- 
General has been forced to admit that Mr. 
Donald’s motion is wholly inadmissible 
under r. 94 of tlie Rules and Orders. But 
^Ir. Advocate-General tries to get out of 
the dilhculty by suggesting that r. 94 re¬ 
quires an ‘estimate’ and that inasmuch as 
no ‘estimate,’ within the meaning of r. 94, 
has been presented before the Bengal 
Legislative Council, Mr. Donald’s motion 
is, therefore, not hit by r. 94 of the Rules 
and Orders. In parenthesis I may obseive 
that Mr. Advocate-General stated that no 
estimate has been presented under r. 94, 
because the ‘estimate’ had been presented 
on a previous occasion, namely, at the 
Meeting of the Legislative Council, held 
in March last. There is really no substance 
in this. The ‘estimate,’ such as it was, was 
presented at a different session of the Coun¬ 
cil ; the section which is about to commence 
to-day is a new session, and this in itself is 
a sufficient answer. But I do not propose 
to pause here. Mr. Donald’s motion is 
headed by the framer with an eye to its 
inclusion under r. 94, and I cannot allow 
the consideration of this veiy importantques- 
tion to be obscured by a reference to the 
Avant or otherwise of an ‘estimate.’ To do 
so Avould really amount to juggle with the 
Act, if I may be allowed to use the expres¬ 
sion. I now proceed to discuss Mr. Advo¬ 
cate-General’s points under heads (6) and 
(c). This is a representative suit instituted 
by the present plaintiffs. Leave under 
O. I, r. 8, C. P. C., has been given to the 
plaintiffs to sue on behalf of themselves and 
all others who pay Government revenue or 
pay taxes. The ‘interest’ wMch Mr. Sen 
Gupta in his application failed to show, is 
m the present plaintiffs and it is sufficient 
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to sustain tbeni to maintain this suit [see 
in this connection the judgment of Taj^abji 
and Parsons, JJ., in the case of \'aman v. 
]l/um'cipa/ity o/ iS/ioZapMr(5)]. The present 
plaintiffs have, in my opinion, made a suffi¬ 
cient demand on Mr. Cotton ; Mr. Cotton 
would not be here through his Counsel 
before me if a demand had not been made, 
and I am satisfied on the contentions raised 
on behalf of Mr. Cotton that he has refused 
to comply with the demand. As I have 
already said in the other judgment, it is not 
necessary to use the word ‘refuse’ or anv 
equivalent to it; refusal may he inferred 
from conduct, and on the facts of this case, 
I think the plaintiffs are not wrong when 
they say that there has been a refusal on 
the part of Mr. Cotton. That being so, it 
is necessary to consider whether the plaint¬ 
iffs would be injured by Mr. Cotton, putting 
the motion, being item Xo. (> in the agenda, 
before the Bengal Legislative Council, at 
its meeting this afternoon ; and secondly, 
what is the extent of the imminence of 
danger which will induce tlie Court to 
make an order in favour of the present 
plaintiffs. The present action is what in 
England would be described as in the 
nature of a Quia Timet Bill. It is a very 
old head of Equity Jurisdiction and ac¬ 
cording to Story, it has been traced back 
to so early a period as the reign of Edward 
IV. These Quia Timet Bills are in the 
nature of AVrits of Prevention, to accom¬ 
plish the ends of precautionaiy justice and 
are ordinarily applied to prevent wrongs or 
anticipated mischiefs, and not merely to 
redress them Avhen done. There are two 
necessarj’’ ingredients for a Quia Timet 
action. There must, if no actual damage 
is proved, be proof of imminent danger, and 
there must also be proved that the appre¬ 
hended damage will, if it comes, b3 verj" 
substantial and irreparable, i.e., it must be 
shown that if the damage does occur at 
any time, it will come in such a way and 
under such circumstances that it will be 
impossible for the plaintiff' to protect him¬ 
self against it, if relief is denied to him in 
a Quia Timet action [see in this connection 
Fletcher v. Bealey (6)]. The power is 
entirely discretionary : it is a large power 
.and 1 have ever present in ray mind Lord 
Mansfield’s caution that the greater the 
power, the more cautious must be tlie 


(5) 22 B. CtS; 11 Ind. P.o. (s. n.', lOl.T 
.^(0) (1885) 2^ Oh. n. Gb8; 51 L. J. Ch 
T. 541; 33 W. R. 745. 
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e.vercise of it. Time is pressing and I am 
unable to develop all the ]joinls wliicli arc 
passing through my mind, because AJi’. 
Advocate-General has desired an immediate 
decision. I must say, however, this that on 
both heads, the plaintiffs have been able 
to satisfy me that this is a fit and proi)er 
case for the exercise of my discretion. 
There can be no doubt, of tlie imminence of 
danger having regard to the conclusions at 
which I have already arrived. That there 
will be.substantial damage and irreparable, 
within tlie ineanin.g of the Rule laid down 

above,_ it is impossible to doubt. No doubt 

tliere is the po.^silulily of llie motion being 
not accepted, but lliere is also the possi¬ 
bility of the motion being accepted l)y tlie 
Council. In tliese circumstances, when the 
various considerations are .so balanced and 
Avhen the motion itself is in comi)lete 
violation of the spirit and letter of the 
Government of India Act and of the Rules 
made thereunder, it is my obvious duty to 
protect tlie plaintiff's by a temporary order 
till the suit is lieard. In these matters the 
Court, in the exercise of its discretion, is 
under an obligation to take large and 
liberal views, so that the rights of the sub¬ 
ject may be preserved and the constitution 
as laid down by the Government of India 
Act safeguarded l.y such means as are in 
the power of the Court. The right to vote 
supplies i.s jierliaps the grealesl privilege 
accorded to a Legislative Bodv and any 
infraction of the Rules and Regulations 
guarding the provision as to the voting of 
supplies is an‘injury’ which the plaintiffs 
in a representative suit, are entitled to be 
protected from. The Advocate-General lias 
reminded me that it is open to the Legis¬ 
lative Council to flout my order. This is a 
region of controversy into which I will not 
enter; the occasion has not arisen for me to 
consider this question ; it may never arise, 
and speaking for myself, it will never 
arise. Therefore, so far as Mr. Advocate- 
General’s points under heads (6) and (c) 
are concerned, I am against him, and I am 
in favour of the plaintiffs. 

There now remains for me to consider 
Mr. Advocate-General’s point under head 
(a), namely, that in disposing of the present 
application I should follow the same prin¬ 
ciples as were followed by me in the appli¬ 
cation for the Writ of Mandamus. I have 
read and re-read, during the last two days, 
the case to which Air. Advocate-General has 
drawn my attention, namely, the case 
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of the Bank of Bomhay v. Suleman 
Somji (7). To a certain extent the 
contention is correct so far as it goes; 
but I am by no means prepared to say 
that in disposing of an application for 
an injunction, my powers sitting here on 
this side of tlie Court are wholly circum¬ 
scribed by the rules laid down in s. 15 of 
Specific Relief Act. 1 have given to this 
matter my very best and most anxious con¬ 
sideration within the time at my disposal, 
and I have come to the conclusion that the 
plaintift's having made out a jyrima facie 
case, I really have no other alternative but 
to make an order restraining Mr. Cotton, 
the President of the Bengal Legislative 
Council, within which expression are in¬ 
cluded the persons mentioned in page 238 
of the Bengal Legislative Council Rules 
and Standing Orders, from putting the 
said item No. 6 before the Council for its 
consideration until the final determination 
of this suit. The costs of this application, 
so far as Mr. Cotton is concerned will be 
costs in the cause. So far as the Ministers 
are concerned, the application will stand 
dismissed with costs. 

I have now dicharged my duties as Judge; 
but perhaps in view of the public import¬ 
ance of this case, I may venture on one 
observation: I do not disguise from myself 
that it is a serious thing to have to in¬ 
terfere with the President in the dis¬ 
charge of his duties. But the law, as I 
conceive it to be, requires my inter¬ 
ference. In my opinion, the Rules and Stand¬ 
ing Orders require revision in the light of 
the events which have happened. I ex¬ 
press no opinion on the political situation 
brought about in March last, but only de¬ 
sire to express the hope that the constitu¬ 
tion will be placed on a firm and enduring 
foundation. 

K. s. D, Application granted. 


(7) 12 C. W. N. 82o; 8 0. L. J. 103; 32 B. 4C6- 10 
Bom. L. R. 636; 18 M. L. J. 865; 4 M L. T 16 5 A 
L. J. 463; 35 1. A. 130 (P. C.). ’ 
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First Civil Appeal No. 1818 of 1919. 

May 26, 1923. 

Present: —Mr. Justice Harrison and 
Mr. Justice Zafar Ali. 

CHANDA SINGH— Plaintiff- 

Appellant 

vey'sus 

JAI KISHEN DAS and another— 
Defendants—Respondents. 

Limitation Act{lX of 1908), Sch. I, Arts. 29,86, appU- 
cability of—Suit to recover compensation for loss sustain^ 
ed by ijregular execution sale —Terminus a quo. 

A suit to recover compensation for loss sustained 
on account of the irregular sale of certain property in 
execution of a decree is governed by Art. 36 of Sch. I to 
the Limitation Act, and must be brought within two 
years from the date of the sale. [p. 25, col. 2.] 

Article 29 of Sch. I to the Limitation Act must be in¬ 
terpreted to apply only to the seizure of property and 
not to govern any suits arising out of what happens 
later at the time of sale. [i6td.] 

First appeal from the decree of the Senior 
Subordinate Judge, Ferozepore, dated the 
2nd June 1919. 

Mr. N. C. Mehra, for the Appellant. 

Lalas Kashi Ram and Durga Das^ for the 
Respondents. 

JUDGMENT.— Plaintiff in this case 
sued to recover Rs. 6,000 on account of 
compensation for loss sustained by him on 
account of the irregular sale of certain 
property in execution of a decree, alle^pg 
that in consequence of the irregularities 
a sum far below the market value of the 
property had been realized. He also claim¬ 
ed the refund of a sum which he said had 
not been credited. The suit was dismissed 
as barred by limitation, and the only ques¬ 
tion to be decided is whether this order of 
dismissal is correct. 

In Nai'asimha Rao v. Gangaraju (1), U 
was held that the limitation for a suit of 
this nature is governed by Art. 29, inas¬ 
much as the sale follows from the seizure 
and the cause of action must be taken to 
be the irregular seizure. It is contended 
on appeal, though this is not by any means 
clear from the plaint, that the plaintiff 
merely seeks compensation for the irre¬ 
gular sale though he does distinctly state 
in his plaint that the seizure or attach¬ 
ment was also irregular. It is obviously 
possible that there should be a case where 
the attachment was in every respect cor¬ 
rect, but the formalities prescribed before 
^le had not been observed, and it would, 
in our opinion, not be correct to hold 
under these circumstances that the cause 

11) 31M. 431 (P. B.). 
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of actioa was one for damages for wrong¬ 
ful seizure and that the cause of action 
arose on the date of attachment. It is 
also clear, that the sale might take place 
more than a year after the attachment, and 
apparently on the view taken in that rul¬ 
ing .the plaintiff would be debarred from 
seeking any remedy for the loss caused to 
him by any irregularities in the sale as 
distinguished from the seizure, and the 
cause of action would be still born. We 
are of opinion that the sale, though follow¬ 
ing naturally on the attachment and being 
the object which the decree-holder had in 
view at the time of making his original 
application, can be distinguished from that 
attachment: It is only after the attach¬ 
ment has been completed that the pro¬ 
clamation issues under r. 66 and the sale 
subsequently takes place. Article 29 must, 
in our opinion, be interpreted to apply only 
to the seizure and not to govern any suits 
arising out of what happens later at the 
time of sale. 

It is contended by the appellant that 
Art. 62 or Art. 48 or 49 applies. In his own 
replication at page 17 of the paper-book he 
uses the following words :— 

"The plaintiff's right to ralief arises in 
respect of facts or series of facts constitut¬ 
ing the same transaction and giving rise 
to a common question of law regarding the 
liability to the plaintiff under tlie general 
Law of Torts.” 

Suits based on tort are governed by Art. 
36, unless specifically provided for by some 
other Article in just the same way as suits 
based on an unregistered contract, are 
governed by Art. 115 unless some other 
Article definitely applies. 

There can be no question that the act 
complained of in bringing the property 
to sale is a tort, whether it be described 
as nonfeasance or malfeasance. Holding 
that neither Art. 48 nor Art. 49 nor any 
of the other Articles governing torts applies 
in express terms to the suit, we find that it 
is governed by Art. 36 and having been 
brought admittedly more than two years 
after the sale it is barred by time. 

In addition to the compensation claimed 
on account of the moveable property sold, 
^e plaintiff^ claims the return of a sum of 
Iw. 400 which he says has not been credit¬ 
ed by the defendant to his account. This 
sum was paid in on the 24th of June 1916 
and the suit was instituted on the 20th of 
January 1919. It is urged that Art. 62 
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applies more especially to this sum of money, 
but, in our opinion, the words as used do not 
cover this portion of the claim. Money was 
not received by the defendant for the plaint¬ 
iff’s use and was not payable by the defend¬ 
ant to the plaintiff'. This portion of the claim 
also, in our opinion, is based on an alleged 
tort and the same Art. 36 applies. 

The suit, therefore, fails throughoiit and 
the appeal is dismissed with costs. 

K. s. D. Appeal dismissed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 388 op 1923 

April 25,1924. 

Present :—Justice Sir Jwala Prasad, Kt., 
and Mr. Justice Kulwant Saliay. 

LILO SONAR— Appellant 

V€VSUS 

JHAGRU SAHU— Respondent. 

Civil Procedure Code {Act V of 1V08), O.XXII, 
r. Jf, scope of—Death of party—One of several legal 
representatives already on record — Suit, whether abates 
—Belated knowledge of death of deceased—Abatement 
when can be set aside. ’ 

The fact that one of the legal representatives of 
a deceased respondent is already on the record, but 
not as such, does not relieve the appellant from the 
duty of applying for the substitution of the legal 
representatives of the deceased, [p. 26, col. 2.] 

Bhikaji Ramchandra v. Purshotam, 10 B. 220; 5 
Ind. Dec. (n. s.) 533, Adusupalli Venkata Row'v. 
MaHkruthan Ammal, 13 Ind. Cas. 313 and Sughar 
Kunwar v. Sitapat Ram, 39 Ind. Cas. 135; 4 O. L. J. 
92; 20 O. C. 67, distinguished. 

Rule 4 of O. XXII, C.P-C., does not require that all the 
legal representatives should be on the record, and if 
one of them is properly brought on the record as 
legal representative there will be no abatement. 

The Court will set aside an abatement where it 
appears that the appellant lives at a distance from 
the residence of the deceased respondent and the 
application is made within time from the date of the 
knowledge of the death of the deceased, [p. 26, col. 2; 
p. 27, col. 1.] 

Mr. Sambhu Saran, for the Appellant. 

Messrs. Guru Saran Prasad and Anand 
Prasad, for the Respondent. 

JUDGMENT.— On the 1st of February 
1924, the petitioner applied for substitution 
in place of the deceased respondent No. 1, 
Jhagru Sahu. This application was made 
more than ninety days after the death of 
Jhagru Sahu. The proposed legal repre- 
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sentatives of Jhagru Sahu have euteied 
appearance and oppose tlie application for 
■ substitution. Their case is that the a])i)eai 
has already abated, no application for sub¬ 
stitution having ))een made Avithin time. 
The learned Vakil on belialf of the a]v 
pellant-petitioner suljmits that no substitu¬ 
tion was necessary and the abatement did 
not take place, inasmuch as one of the legal 
representatives, Doman, was already on the 
record as respondent Xo. 2, and the family 
being a joint family he Avas 

competent to reju’esent all the other 
heirs of Jhagiai Saliu. It is said that so 
long as Doman is on the record the api>eal 
could not abate, notAvithstanding that all 
the heirs of Jhagru Sahu Avere not on the 
record. This contention is based upon the 
legal notion of a joint Mitak.shara family, 
but “legal re])resentative" as detined in 
cl. (11) of s. 2 of the 0. P. G. includes the 
person on Avhom the estate devoh^es on 
the death of the party suing or sued in a 
representative character. Therefore, even 
if Jhagru Sahu and Doman Avere numbers 
of a joint Mitakshara family, their legal 
representatives Avill be the heirs on Avhom 
the estate would devolve upon their death 
by surviAmrship. In the present case upon 
the death of Jhagru Sahu. liis legal repre¬ 
sentatives Avould be the surviving members 
of the famil:y\ the opposite parly. Order 
XXII requires legal representatives of 
parties to he brought on the record in the 
case of the death of any one of them irres¬ 
pective of Avhether the deceased A\'as joint 
or separate from the other members of the 
family. Assuming for the sake of argu¬ 
ment that the said heirs, who are now pro¬ 
posed to be substituted, are the legal re¬ 
presentatives of Jhagru Sahu, they must be 
brought on the record in accordance Avith 
laAV and the procedure set forth iuO. XXIX. 
The procedure, in a case of this kind, is 
prescribed by r. 4 of the said Order which 
requires that, upon the death of a defend¬ 
ant, and when the right to sue does not 
survive against the surviving defendant, 
the Gourt, on an application made in that 
behalf, shall cause the legal representative 
of the deceased defendant to be made a 
party. By r. 11 of the said Order the Avord 
“defendant" includes “respondent." There¬ 
fore, the respondent in the present case 
•being dead, the substitution could only be 
made upon an application made in that 
behalf by the appellant or by the legal re¬ 
presentatives of the deceased. The fact 


[85 I. C. 1925] 

tliat Doman, one of the legal representa¬ 
tives of the deceased, is already on the 
record does not relieve the appellant or the 
other heirs of Jhagru Sahu from making 
an application for substitution as legal 
representatives of Jhagru Sahu in terms of 
r. 4 of O. XXII, Doman Avas respondent 
in his OAA'n capacitj’. Now, if the appellant 
Avants liim to be placed on the record as 
legal representative of Jhagru Sahu, a pro¬ 
per application should be made. Tiierefore, 
the appeal did abate before the application 
for substitution Avas filed. 

Reliance has been placed upon a number 
of cases [Bliikajl RumcJiundra v. Purshotani 
(G, AdiisupalJi Venkata Ruww Marikriithan 
Ammal (2) and Siff/har Knnwa^'V. Sitapat 
Ram (3)J in sup )ort of the contention that 
the presence of Doman on the record as 
legal representatiA^e. Avould preA'eiit the 
appeal from abating. These cases do not 
go so far. They only lay doAvn that Avhere 
there are several representatiA-es, if an ap¬ 
plication is made Avithin time for bringing 
any one of them on the record, the appeal 
does not abate, and that the other legal 
representatives may be made parties to the 
case e\'en after tlie expiry of the time fixed 
for substitution. It is notable that in all 
those cases an application AA^as made as 
rctpiired by r. 4 of O. XXII as regards one 
of the legal represenlati\'es Avithin time. 
The rule does not require that all the legal 
representatives should be on the record, 
and if one uf them is properly brought on 
the record as legal representative there 
Avill be no abatement. The aforesaid 
cases are not on all fours Avith the present 
one. 

The learned Vakil on behalf of the ap¬ 
pellants then urges that upon the grounds 
stated in the petition the abatement should 
be set aside. On this score he seems to 
stand on a firmer footing. It appears that 
Jhagru Sahu died in September last, and 
the appellants came to knoAv of his death 
in December, and that, after certain corres¬ 
pondence with the learned Vakil who 
appears for them in the present case, 
the application was made Avithin time 
from the date of kuoAvledge of the death 
of the deceased. The allegations made m 
the application are not at all controverted 
by any counter-affidavut, and regard being 

(1) 10 B. 220; 5 Iml. Dec. (s. s.) 533. 

(2) 13 Ind. Cas. 313. 

(3) 30 lud. Cas. 135; 4 O. L. J, 92; 20 O. 0. 67 
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had to the fact that the appellant lives at 
a distance from the residence of the de¬ 
ceased Jhagru Sahu, it is possible that, as 
alleged by him, he did not come to know of 
the death of the deceased until Decembei'. 
We, therefore, accept the reasons given in 
the petition for not making the applica¬ 
tion for substitution in time, and accord¬ 
ingly we set aside the abatement and direct 
that the substitution as prayed for be 
made. The opposite party has entered 
appearance and in this case he is entitled to 
costs. 

K. s. D. Siihstitution ordered. 


ALLAHABAD HIGH COURT. 

Civil Revisio.'j No. 155 of 1923. 
July 21, 1924. 

Present: —Mr. Justice Mukerji and 
Mr. Justice Dalai. 

RAM ADHIN— Applicant 

versus 

RAM BHAROSE and another— 
Opposite Parties. 


Civil Procedure Cnde(Act T «/ 0. XVII, r. i— 

"Make such other order ns it thinks lit," scope of — Party 
taking time to produce evidence—Failure to apjjea )— 
Coitrt, duty of- Decree—Application for re-hearing — 
Revision. 

Wliere a party has taken time to produce evidence 
and, on the date fixed for hearing of that evidence, 
he is absent, tlie. Court is hound to proceed under 
O. XVII, r. 2 of the C. P. C. and cannot procieed 
under r. 3. [p. 28, col. 1.] 

Phul Koer v. Hashmat Ullah Khan, 20 Ind. Ca.s. 
553; 3/ A. ICO; 13 A. L. J. G7!), Lai Jangpal Singh r. 
Kuskalpal Singh, 70 Ind. Cas. 912; 20 A. L. J 07; 
(1923) A. I. R. (A.) 153 and Rukam v. Tara Chnnd, 
65 Ind. Cas. 775; 20 A. L. J. 123; (1922) A. 1. R. (A.) 
08, followed. 

Goura Bibi v. Ghasitiya, 12 Tnd. Cas. 603; 8 A. L. 
J. 1285; 31 A. 123, dissented from. 

Lalta Prasad v. Xand Kishore, 22 A. 06; A. V*. X. 
(1899) 176; 9 Ind. Dec. {a. s.) 1075 (F. H.), distin- 
guished. 

The words “make such other order as it thinks tit” 
in r. 2 of O. XVlI, C. P. C., do not authorise a Court 
to pass B judgment on the merits. [iTu'd.] 

Ram Charan Lai v. Ragkubir Sin(fh, 75 Ind. (’as. 
387; 21 A. L. J. 493; (1923) A. I R. (A.) 51; 45 A. 
618, followed. 

A Court must be presumed to have passed such an 
order as it could pass according to law, whatever 
^tion it may have mentioned in its order, [p. 29, col. 

Rufcam V. Tara Chand, 65 Ind. Cas. 775; 20 A. L. 
*^•123; (1922) A. I. R. (A.) 68, referred to. 

. t failure of the defendant to produce 

hia evidence on the date fixed for tlie jjarpose, the 

the plaintiff's suit for retlemption. 
Ahe defendant treating the order as one passed ex 
parte applied for re-hearing. This application was 


dismissed, the Court holding that the application did 
not lie and the defendant ought really to appea 
from the decree. On appeal to the Di.strict Judge, 
that Court came to the same conclusion and dismiss¬ 
ed the appeal. The defendant applied in revision 
to the High Court : 

Held, that the decree passed was an ex parte 
decree, and inasmuch as the District Judge refused 
to exercise the jurisdiction vested in liim of 
hearing an appeal from tlie refusal of the Trial 
Court to grant an application for re-henring. the Higli 
Court could interfere in revision, [p. 28, col. l.J 

Civil revision from an order of the Dis¬ 
trict Judge. Allahabad, dated the 12tli of 
January 1923. 

Mr. Jonaki Prn.^ad, for the Applicant. 

Mr. (riiizari I^d, for the (Opposite Parties. 

JUDGMENT. 

Dalai, J. —We sliall consider in this 
judgment the facts of Stiit No. 8() of 1921). 
There is a connected revision relating to 
a decree passed in Suit No. 124 of 1920. 
To avoid confusion, we sliall deal witli the 
decree in the former suit as from the point 
of view of the respondents to this appli¬ 
cation, the decree in Suit No. 8C of 1920 is 
more in their favour. 

This Suit No. 86 of 1920 after various 
postponements was adjourned on the 23rd 
June 1921 on the application of the defend¬ 
ant Ramadhin for the production of de¬ 
fence evidence. Third August 1921 was the 
date fixed for hearing and on that date 
the defendant did not ajipear in person, 
nor did any Pleader of his ai>pear. He did 
not put forward any evidence for the de¬ 
fence. The Court thereupon wrote a judg¬ 
ment decreeing tlie plaintiff’s suit for re¬ 
demption. 

It is argued hereon behalf of the respond¬ 
ents that the decree purports to be one 
passed under O. XVIf, r. 3. No order or 
rule is mentioned in the judgment, but in 
the order-slieet it is mentioned that the 
decree is passed under O. XVII, r. 3. Sub¬ 
sequently, the defendant, treating this 
decree as one passed ex parte, under 
C. XVII, r. 2 applied for re-hearing under 
C. IX, r. 13. The Trial Court of the Subordi¬ 
nate Judge decided that the application 
did not lie and that the defendant ought 
really to appeal from the decree passed on 
the merits under O. XVII, r. 3. On appeal 
to the District Judge, that Court came to 
the same conclusion and dismissed the 
appeal. This is a revision from the order of 
the District Judge. 

It was first argued by the respondents’ 
learned Counsel that no application in revi¬ 
sion lay, because the lower Appellate Court 
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had decided rightly or wrongly that the 
original decree was passed under O. XVII, 
r. 3 and that, therefore, no application for 
re-hearing lay to the Trial Court. In our 
opinion, the provisions of s. 115 will apply 
if we hold that the application was one 
for re-hearing and the District Judge re¬ 
fused to exercise the jurisdiction vested 
in him of hearing an appeal from the 
refusal of the Trial Court to grant an appli¬ 
cation for re-hearing. It will depend upon 
our subsequent decision whether the lower 
Appellate Court has exercised its jurisdic¬ 
tion or failed to do so. 

Coming to the question whether the 
decree ought to have been passed in the 
redemption suit under r. 2 or r. 3 of 
O. XVII, our opinion is that the decree in 
such a case should be passed under r. 2 
even where a party has taken time to pro¬ 
duce evidence and on the date fixed for 
hearing of that evidence he is absent. Rule 
2 comes first in the order of procedure. 
It lays down that “Where, on any day to 
which the hearing of the suit is adjourned, 
the parties or any of them fail to appear, 
the Court may proceed to dispose of the 
suit in one of the modes directed in that 
behalf by O. IX or make such other order 
as it thinks fit.” When a party is not pre¬ 
sent the Court is bound to proceed under 
this rule and cannot proceed under the 
later rule r. 3. 

The next question is whether the words 
“make such other order as it thinks fit ” in¬ 
clude an order under r. 3. It has been held 
by a Bench of this Court in Ham Charan 
l}il V. Raghubir Singh (1), that on the pro¬ 
per interpretation of O. XVII, r. 2 a Court 
cannot pass a judgment on the merits 
under cover of the words “make such other 
order as it thinks fit.” The other order 
referred to could only mean an order for 
further adjournment. Mr. Justice Lindsay 
who delivered the judgment of the Court 
relied on the Bench ruling of Phul Koer v. 
Hashmat Ullah (2). There has been a certain 
amount of conflict of authority on this 
point. In Goura Bibi v. Ghasitiya *(3), 
where a suit was dismissed on an adjourn¬ 
ed date of hearing on the ground that the 
claun was not proved, the Court held that 
an application for restoration did not lie 
under O. IX, r. 4, the plaintifi’s remedy be- 


(2) 29 Ind. 553; 37 A. 460; 13 A. L J 679 

(3) 12 Ind. Gas, 603; 8 A.‘ L J, imtul: 123. 


ing by way of appeal against the Court’s 
decree. This ruling of the Bench was fol¬ 
lowed by a Single eludge of this Court Mr. 
Justice Tudball in Ganga Ram v. Chiddu 
Singh, {i). From observations made by the 
learned Judge on page 766* of the report, 
it appears that he was not in agreement 
with the opinion expressed in the Bench 
ruling. Next in order is a Bench ruling 
of Phul Koer v. Hashmat Ullah Khan (2) 
already referred to, by the learned 
Chief Justice and Mr. Justice Banerji, 
who observed in the course of their 
judgment : “We are of opinion that in a 
case like the present the Court ought not to 
have decided the suit on the merits but 
ought, if it did not intend to give the 
plaintiff or his Pleader any other opportuni¬ 
ty of appearing, to dimiss the suit for de¬ 
fault of appearance.” 

As alread}'^ pointed out, this case was fol¬ 
lowed in Ram Charan Lai v. Raghubir Singh 
(1). At the end of 1920 and in 1921 there were 
two other cases. In Lai Jangpal Singh v. 
Raja Kushalpal Singh (5), the judgment of 
Mr. Justice Piggott is printed on page lOSf. 
The learned Judge in a case like the present 
was of opinion that the proper order would 
be one of an ex parte decree under O. XVII, 
r. 2. In the same volume is reported the case 
otRukamw. Tara Chand (6). The learned 
Judge Mr. Justice Benerji was of opinion 
that when one of the parties was absent the 
proper order would be one under O. XVII, 
r. 2 and the order must be construed to be 
one passed under that rule, although it 
purports to be an order of dismissal or 
decree on the merits. 

We agree with the observations of the 
learned Judge that the Court must be taken 
to have done that which it could only do 
under the provisions of the law. It is clear, 
therefore, that according to the trend of re¬ 
cent rulings of this Court, excepting the 
ruling reported as Gaura Bibi v. Ghasitiya 
(3), the proper decree as a suit under the 
circumstances of the present case would be 
one of an ex parte decree. 

The respondents' learned Counsel argued 
that once the Court passing the decree pur¬ 
ported to act under O. XVII, r. 3, this Court 

(4) 14 Ind. Cas. 119; 9 A. L« J. 763. 

(5) 70 Ind. Cas. 942; 20 A. L. J. 97; (1923) A- L R. 
(A.) 153. 

(6) 65 Tnd. Cas. 775; 20 A L. J. 123; (1922) A. I 
R. (A) 68. 

•Page of 9 A. L. J.~[Ed.] 

tPage of 20 A.L. J.—[Rd.] 
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waa bound by such action and must accept 
that the decree was passed under that rule. 
In support of this contention a Full Bench 
ruling in the case of Lalta Parsad v, Nand 
Kishore (7) was quoted. In that case the 
point did not really arise. The question was 
whether an order purporting to have been 
passed under s. 102 of the Code of 1882 dis¬ 
missing a suit in default should be constru¬ 
ed as one under that section or one under 
6. 158. 

We were referred to certain observations 
of the learned Chief Justice that though 
the naming of a section is not conclusive it 
may be a useful piece of evidence in constru¬ 
ing the order which must be read and con¬ 
strued as a whole. This opinion does not 
imply that when a Court has acted under 
a wrong section or quoted a wrong section 
the party complaining against that order 
cannot take action as if the correct pro¬ 
cedure had been adopted. It would be in¬ 
teresting to ^note that Mr. Justice Benerji 
was a party to the Full Bench ruling and 
was also the Judge who delivered the 
judgment which -we have already referred 
to and which is reported as Rukam v. Tara 
Chand (6). We have quoted from that 
judgment to indicate that the learned 
Judge’s opinion tJiat a Court must be pre¬ 
sumed to have passed such an order as it 
could pass according to law, whatever 
section it may have mentioned in its order. 

We are of opinion that the decree "was 
passed ex parte and the defendant was 
entitled to apply for a re-hearing. Both 
the subordinate Courts have failed to exer¬ 
cise a jurisdiction vested in them. 

Mukerjiy J. —I entirely agree. But 
having regard to the fact that there has 
been some conflict of opinion on the point 
rwsed in these applications for revision I 
wish to make one observation. 

It has been said that where in spite of 
the fact that one of the parties to a suit is 
absent, the Court proceeds to decide the 
case on the merits and not according to the 
actual circumstance of the case, namely, one 
of the parties is absent, the remedy of the 
absent party by an application either for 
re-hearing or for restoration is barred, 
and his only remedy is by way of an 
appeal. 

It is, therefore, admitted that there is a 
remedy. The question is which is the 
proper remedy. 1 will take an extreme 

"(7) 22 A. 66; A. W. N. (1899) 176; 9 lad. Pec. (n. b.) 

J075 (r« B#), 


case. Say a defendant obtained time to 
produce his witnesses. On the date fixed 
for hearing he did all he could do to arrive 
at the Court in time, but there happened 
to be a Railway accident and he and his 
witnesses were delayed. Where is he to 
prove the facts? It must be conceded that 
the defendant was prevented by a sufii- 
cient cause from appearing and lie must 
have a redress. But if the remedy is by 
way of appeal, will he be expected or will 
he be allowed to produce evidence in the 
Appellate Court to prove that he had a 
sufficient reason for his non-appearance? 
Will the Appellate Court entertain fresh 
evidence or will it dispose of the appeal on 
merits as recorded on the file of the Trial 
Court? Clearlj’^ then the remedy, if one is 
not denied to the absent party, would be 
hy an application to the Court of first 
instance and not by way of an appeal. The 
act; of the Court, namely, its attempt to 
decide the case on the merits, cannot pre¬ 
vent a party from seeking his proper 
remedy. 

By the Court.— The orders of the 
Courts below are set aside and the Court of 
first instance is hereby directed to hear the 
application under O. IX, r. 13 of the C. P. 
C. Costs here and heretofore to abide the 
result. 

K. s. D. Application allowed. 


PATNA HIGH COURT. 

Civil Revision No. 183 of 1920. 

May 10, 1921. 

Present: —Mr. Justice Das and 
Mr. Justice Adami. 

LACHMI NARAIN SINGH and others 

—Petitioners 
versus 

RUP NARAIN AND OTHERS — Opposite- 

Parties. 

Civil Procedure Code {Act V oi 7905), 0. XIV, r. 
2, O. XV, r. S~Issue of law, whether can be tried 
first — Court, power of. 

Both O. XIV, r. 2 and O. XV, r. 3 of the C. P. C. 
give ample power to the Court to try issues of law 
lirst. The power under O. XIV, r. 2, can be exercised 
at the issue stage, but O, XV, r. 3, empowers the 
Court to proceed to determine issues of law at a 
stage subsequent to the issue stage and it is for 
the Court to decide at its discretion as to which course 
to adopt, [p. 30, col. 2.] 

Civil revision against an order of the 
Subordinate Judge, Deoghar, 
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Messrs. S. M. MuUick and Bose, for the 


Petitioners. 

Messrs. C\ C.Das, .S. X. y>W and 1. 
B<inerii, for the Opposite-Parties. 

JUDGMENT. 

Das, J.—Thi.^ application is directcl 
against an order of the Subordinate dinlgc 
of Deoghar directing the parties to addiv.ss 
liim on Issues Xos. 1, 2, and 1 only. It is 
quite unneces.'^ary to go into the antecedent 
history of the case; it is sufiicieul to 
say that fourteen issues were settled by the 
learned Subordir.ata Judge, and before the 
examination of the witnesses had commenced 
the, defendant moved the Court for trial of 
Issues Nos. I to 4. The learned Subordinate 


Judge at first rejected the application but 
ultimately reviewed his own order and al¬ 
lowed the application. Mr. Sushil Madhab 
Mullick on behalf of the petitioners urges 
before us that there is serious prejudice to 
him in the course adopted by the learned 
Subordinate Judge. 

Order XIV, r. 2 of the Code provides that: 
“"Where issues both of law and of fact 
arise in the same suit, and the Court is of 
opinion that the case or any^ part thereof 
may be disposed of on the issues of law 
only, it shall try those issues first, and for that 
purpose may, if it thinks lit, postpone the 
settlement of the issues of fact until after the 
issues of law have been determined.’.’ Order 
XV, r. 3, provides that: “Where the i)arties 
are at issues on some question of law or of 
fact, and issues have been framed by tlie 
Court as hereinbefore provided, if the 
Court is satisfied that no further argument 
of evidence than the parties can at once 
adduce is required upon such of the issues 
as may be sufficient for the decision of the 
suit, and that no injustice will result from 
proceeding with the suit forthwith, the 
Court may proceed to determine such issues, 
and, if the finding thereon is sufficient for 
the decision, may pronounce judgment 
accordingly, whether the summons has been 
issued for the settlement of issues only or 
for the final disposal of the suit: Provided 
that where the summons has been issued 
for the settlement of issues only, the parties 
or their Pleaders are present and none of 
them objects." 

The whole question which we have to de¬ 
termine is whether the O. P. C. has vested 
the Subordinate Judge with power to de¬ 
termine whether issues of law should be 
tried first. The Code has vested the Sub¬ 
ordinate Judgo with tl^e power to determine 


tlic question, or in other words if such 
]H)wer exists, then, in my view theSubordi 
mite Judges must decide- for themselves 
whcllier circumstances exist in each parti¬ 
cular case calling for the exercise of that 
power. In my opinion both O. XIV, r. 2 and 
O. XV, r. 3 give ample ])ower to the Sub¬ 
ordinate Judge to try issues of law first. It 
is quite true that the power under O. XIV, 
r. 2 can be exercised at the stage which may 
be conveniently described as the issue stage 
but O. XV, r. 3 gives power to the Subordi¬ 
nate Judges to proceed to determine the 
issues of law at a stage subsequent to the 
issue stage. Speaking entirely for myself I 
IhinJv it is far better that the Subordinate 
(Courts should not try any case piecemeal, 
but that is a matter which is for the Sub¬ 
ordinate Judges to decide. 

Reliance was placed on a decision of this 
Bench but tliat case is clearly distinguish¬ 
able. There the learned Subordinate Judge 
decided to try certain issues first after evi¬ 
dence had been gone into and the trial 
had already proceeded. Following a decision 
of the Calcutta fligh Court we held that 
the Subordinate Judge ought not to have 
exercised the power either under O. XIV, r. 2 
or under O. XV, r. 3 at that stage. But 
here the hearing of the suit has not com¬ 
menced and in my view it was open to 
the learned Subordinate Judge to determine 
for himself whether circumstances did 
exist calling for the exercise of power 

vested in the Subordinate Judge under the; 

provisions of the Code to which 1 have 
referred. I am unable to say that the learned 
Subordinate Judge has either declined to 
exercise the jurisdiction which he had under 
the law or assumed a jurisdiction which hei- 
had not under the law or that in exercising 
the jurisdiction which he had he acted, 
with illegality or material irregularity. The 
question is one of discretion and discretion 
only. 

I must refuse this application with costs. 
Hearing-fee two gold mohurs. 

Adami, J.— 1 agree. 

K.S.D. 

Ai^plication rejected. 
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ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 132 

OP 1923. 

July 25, 1924. 

' Present: —Mr. Justice Sulaimau and 

Mr. Justice Mukerji. 
GAJADHAR PANDE and others— 
Plaintiffs—Appellants 

versus 

JADUBIR PANDE and another — 
Defendants—Respondents. 

• Hindu Laxo—Mortgage decree against iather- Sale 
hi execution — Sons, whether can. set aside sale. 

W hen property has been sold in a\jctioii in execu¬ 
tion of a decree against the father, it is not open to 
hjs sons or grandsons to have the sale set aside on 
the itiere ground tlmt the debt on the basis of which 
the decree has been obtained was without anv legal 
necessity or not in lieu of any antecedent debt. 

Ram Chandx'a v. Muhammad Knr, 73 Ind Cas G5G- 
21 A. L J. 485: 45 A. 545; (1923) A. I. li. (A.) b\n, 
followed. 


Brij Xarain Rai v. Mangla Prasad Rai, 77 Lid 
Cas. CbO; 51 I. A. 12!); IG lAI, L. J. 23; 5 P L T 1 

72 ;’ 

&A. L. K. 82;(1024)A. I. R.(P. C.) 

Bom. L. li. 500; 11 

O. L. J. 107 (P. (J.^, referred to. 

Appeal, under s. 10 of the Letters Patent, 
from a judgment of Mr. Justice Kanhaiya 
Lai, dated the 6th July 1923, reported as 75 
Ind. Cas. 785. 

Mi\Har?ia7idan Prasad, for the Appel¬ 
lants. 

Mr. Kumuda Prasad, for the Respond¬ 
ents. 


JUDGMENT. 


Sula,ima>n, J. —The facts of the case 
are that a portion of i^lot No. 44 belonged 
^ a joint Hindu family consisting of Salik 

Pande and his sons Ram Jag and (Jaja- 
dhar. The father was the manager and 
Qajadhar was a minor. On the 2nd of 
July 1890 the fatlier and his son Rani Jag 
made a simple mortgage of the property 
m favour of Jagannath. Subsecfuently on 
the 31st of January 1900 the father and 
some other co-sliareis mortgaged the 
®°“tire plot with possession to one Mangru. 

Jo-gs-nnath filed a suit for sale on 
the basis of liis mortgage-deed, and obtain¬ 
ed a dem*ee for sale against the mortgagors 
alone. To that suitGajadhar was not made 

property was sold in e.xecution 
ot. the decree and was jjurchased by the 
decree-holder himself. The decree-liolder, 
subsequently, sold the share purcliased by 
mm to Jadubir Pande, who got mutation of 
names ^ected in his favour. 

noweyer, a fact that inasmuch as the 
P ot in question was in the possession of 


the subsequent mortgagee, Jadubir Pande 
could not liave obtained actual anti elective 
possession over the property. GajacUiar 
and ■ other minor members of his family 
brought this suit for a declaration that tlio 
execution sale, the auction purchase and 
the transfer to Jadubir were not binding 
on them inasmuch as the mortgage of 1890 
had been executed without any legal neces¬ 
sity. There was no allegation that (lie 
debt had been tainted with any illegality 
or immorality. The Court below decreed 
the claim. On a])peal a learned Judge of 
this Court has dismissed tlie suit. He came to 
the conclusion that wlien tlie projjerty had 
been sold in auction in execution of a decree 
against the father, then it was not open to 
his sons and grandsons to have the sale 

set aside on the mere ground tliat the debt 
on the basis of which the decree had been 
obtained had been witliout any legal neces¬ 
sity or not in lieu of an}’’ antecedent debt. 
It was further necessarv for the plaintilTs 
to establish that that debt had been tainted 
with illegalily or immorality. Tliis was 
the view expressed by one of us in the 
case reported as AViwi Chandra v. Muham- 
niad Niir (1) and is quite in confoimity 
with the latest pronouncement of tlieir 
Lordships of the Privy Council in the case 

oi Brij Narain Raiv. Mangla Prasad Rai 
(2). In that case their Lordships entirely 
agreed with the view of tlie learned Chief 
Justice in the Full Bench Madras case of 
Arumu'jham Chetty v. Muihu Koundan (3), 

him that an in¬ 
dependent debt, neither immoral nor illegal, 
contracted by a father on the security of the 
joint family estate, antecedent to amort- 
gage sued on, could be treated as an an¬ 
tecedent debt so as to support a charge on 
the sons’ shares also to the extent of tlie^sums 
secured on the prior mortgage. That find¬ 
ing drew no distinction between a .secured 
debt and a simple money debt. On the 
other hand that was a case expressly of a 
mortgage-debt. 'J’heir Lordshijis of the Privy 
Council at page 139 in 51 Indian Appeals 


il) 73 Ind. t’as. G56; 21 A. L. J. 485; 45 A. 545- 
(1923) A. 1. It. (A.; 591. 


(P. 


(3» 52 Ind. Cas. 525; 42 M. 711; 9 L. W 565* 
(1919) M. W. N. 409; 37 M. L. J. ICC; 26 L. T. 06 

(F. B.). 
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[Bri; Narain Rai v. Mangla Prasad Rai (2;] 
laid down certain propositions as the result 
of the authorities referred to by them. The 
second proposition stands as follows:— 

“If he is the father and the other mem¬ 
bers are the sons he may, by incurring debt, 
BO long as it is not for an immoral purpose, 
lay the estate open to be taken in execution 
proceedings upon a decree for payment of 
that debt.” 

It is obvious that if the word ‘ debt ’ in 
this proposition includes both a mortgage 
debt and a simple money debt, the appel¬ 
lants’ contention cannot prevail, because 
the father, having incurred the mortgage 
debt in question which was not for an im¬ 
moral purpose, did lay the estate open to 
be taken in execution of the mortgage- 
decree passed for the payment of that 
debt. The learned Vakil for the appellants, 
however, contends before us that the word 
‘ debt ’ there only means a simple money 
debt and not a mortgage debt, and relies 
on the wording of the proposition No. 5 
where it is stated that there is no rule that 
the result is affected by the question whe¬ 
ther the father, who contracted the debt or 
burdens the estate, is alive or dead. In our 
opinion this argument cannot be accepted. 
Their Lordships in the proposition No. 5 
were clearly referring to all the previous 
contingencies and had, therefore, to use both 
the expressions. 

It is not necessary for us to consider what 
logical results would follow from this 
interpretation of the second proposition. 
The propositions have been laid down 
recently in order to settle further disputes, 
and we are bound to accept them as they 
stand. I am, therefore, clearly of opinion 
that it is not open to the present plaintiffs 
to have the decree, the auction-sale and 
the subsequent transfer set aside specially 
when rights of a third party have come in 
without establishing that the secured debt 
had been tainted with illegality or im¬ 
morality. The mere fact that they were no 
parties to the litigation or that the debt 
was not incurred for legal necessity or in 
lieu of an antecedent debt, is no ground 
for setting aside the decree and the sub¬ 
sequent sale. 

Mukepjl, J.—I entirely agree. 1 wish 
to say just a few words having regard to 
the importance of the question involved 
The two propositions, viz., a father cannot 
borrow money on the security of the joint 
family property without estebliehing the 


case of legal necessity and he can allow 
the very property, to be sold in satisfaction 
of a debt of his own, not incurred for family 
necessity, if the debt be not secured on 
any family property, would appear to be 
contradictorv on principle. Yet there can 
be no doubt that such is the Anglo-Hindu 
Law established beyond all possible con¬ 
troversy. The pure Hindu Law did not 
regard a loan secured on a mortgage, as 
different from a loan without such security. 
It prohibited a sale or gift of family pro¬ 
perty only without justification. Under 
Anglo-Indian law a mortgage became to be 
regarded as an alienation and hence the 
rule of Hindu Law against an alienation by 
the father was applied. This will probably 
explain the contradictory nature of the two 
rules. It would follow from these two pro¬ 
positions, which are, undoubtedly, correct, 
that where a debt is incurred on the 
security of the family property and to 
realise the debt the property is sold, the 
result is the same as if the family property 
had been sold in execution of a simple 
money decree obtained against the father 
for a debt purely personal to himself. Such 
being the case we can easily see ''^by 
their Lordships of the Pri\T Council did 
not make any mention of a case where 
property is sold out of the family in ex^ 
cution of a mortgage decree obtained 
against the father alone. If they were not 
of opinion that the word ‘debts ’ in proposi¬ 
tion No. 2 at page 139* [Brij Sarain Rai v. 
Mangla Prasad Rai (2)] did not include 
both a simple debt and a secured debt, 
they would certainly have said some¬ 
thing, whatever it might be, as regards a 
debt secured by mortgage, where a decree 
had been passed on foot of it and the decree 
had been executed effectually by sale. I 
entirely agree that the propositions of law 
have been clearly laid down for the pur¬ 
pose of guidance of the Courts in India by 
their Lordships of the Privy Council, and 
we ought loyally to administer them as good 
law till the propositions are re-considered 
(if ever) and a contrary opinion is express¬ 
ed. 

By the Court. —The order of the Courts 
is that the appeal is dismissed with costs. 


K. s. D. Appeal dismissed. 
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LAHORE HIGH COURT. 

Criminal Revision No. 851 op 1924. 

September 23, 1924. 

Present: —Mr. Justice Campbell. 

BUDHA SINGH and another— 
Convicts—Petitioners 

V&T^SXtS 

EMPEROR— Respondent. 

Railways Act (IX of 1890), s. 120 {h)~Using abusive 
language—Actual words—Prosccution, duty of. 

When an accused person is put on his trial for un 
offence under s. 120 (6) of the Railways Act, it is 
necessary to put the actual words used bv the accused 
before the Court in order to enable it *to determine 
whether the accused used abusive language within 
the meauing of the section. The evidence for the pro- 
secution sliould also make it clear that the place of 
occurrence came within the definition of a Railway or 
part of a Railway. 

Petition, under s, 439 of the Cr. P. C., for 
revision of an order of the Additional 
District Magistrate, Amritsar, dated tlie 
28th April 1924, affirming that of the Hono¬ 
rary Magistrate, Second Class, Amritsar, 

dated the 23rd March 1924. 

* 

Dr. Nand Lai, for the Petitioners. 

JUDGMENT. —The two petitioners 
have been convicted of an offence under 
s._ 120 (6) of the Railways Act and the con¬ 
viction has been sustained on appeal by the 
Additional District Magistrate, Amritsar, 
the finding of both the Courts being that 
the appellants used abusive language while 
on the Railway premises. 

The record of evidence does not make it 
clear that the incident in respect of which 
the petitioners have been convicted took 
place within boundary marks indicating 
the limits of land appertaining to a Railway. 
According to the witnesses there was a 
struggle or even perhaps an affray between 
the petitioners on the one side and other 
persons on the other at the' carriage stand 
outside Amritsar Railway Station. One 
Witness states that he pointed out to the 
contestants that the place was the Railw'ay 
^mpound, but the evidence ha.s not made 
■it clear, as it should have done, that the 
place of occurrence came within the defini¬ 
tion of a Railway or part of a Railway. This 
point was not raised in the memorandum 
of appeal to the Additional District Magis¬ 
trate and by itself it might be of secondary 
importance. 

iooJm however, as defined in s. 

w obscene or abusive language, 

wone of the witnesses has repeated in Court 
any particular expression which either of 

3 


the petitioners is alleged to have used. 
All that they have said is that the peti¬ 
tioners uttered abuses (galian). It is possible 
that words which the witnesses considered 
to amount to abuse would not be considered 
abuse by the Court, and it was necessary 
for the actual words to be put before tlie 
Magistrate before the latter could .say that 
the petitionei’s had used abusive language. 
The evidence shows that the petitioners 
chiefly rendered themselves conspicuous by 
fighting with other persons over possible 
customers who were coming out of the Rail¬ 
way Station, and any definite words used 
by either of them do not appear to have 
stuck in the memories of any of the wit¬ 
nesses. 

It appears that the petitioners behaved 
in a reprehensible manner but the record 
of evidence does not support their convic¬ 
tion for using obscene or abusive language 
upon any part of the Railway. The petition 
is, therefore, accepted and the petitioners 
are acquitted. Their fines if paid will be 
refunded. 

K. s. D. Revision accepted. 


RANGOON HIGH COURT. 

Criminal Revision No. 461-B of 1924, 

July 30, 1924. 

Present: —Mr. Jurtice Lentaigne. 

P ARSO D AN —Accused—Petitioner 

versus 

EMPEROR— Opposite Party. 

Burma Habitual Offenders' Restriction Act {II of 
1919'^ S3. 4 proviso (a), 7, 13—Criminal Procedure 

Code (Act V of 1898). ss. 110, 112, 117, 118~Order of 
restriction — Pi'ocedure—Preliminary order, contents of 
—Period of restriction not specified, effect of—Order 
under Code, conversion of, to one under Act—Reasons 
—District Magistrate, duty of. 

Ssction 117 of tlxe Cr. P. C. lays down the pro¬ 
cedure to bs followed at the hearing of a case 
under Chap. VIII of the Code after the preliminary 
order has been recorded and after tlie accused has 
been brought before the Court. The same pro¬ 
cedure, with necessary modifications and additions 
must be followed where it is intended to take prb- 
ventive action under s. 7 of the Burma Habitual 
Offenders’ Restriction Act, 1919. [p. 34, col. 2.] 

Proviso (a) to s. 4 of the Burma Habitual Offenders* 
Restriction Act, makes it essential that the prelimi¬ 
nary order required under s. 112 of the Cr. P. C. 
shall set forth the substance of the information re¬ 
ceived and shall state the term during which the 
order of reatrlction efi&U be in force. If the term 
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during winch a proi)osed restriction is intended to 
he in force is not specitied in such preliminary order 
no order under s. 7 of the Act can he passed. []>. .‘U, 
col. 1.] 

The District Magistrate is the only Magistrate 
empowered under s. l.'l ('f the Burma Haldtual OlYen- 
<lers' Restriction Act to convert an ord<T under s. lit? 
of the C'l. 1*. C. to one xiiulcr s. 7 of the Art. luit he 
lias no power to intervene where there has been no 
jiroper preliminary oialer \nKler s. 112 of the Code, 
and where tlie original ordor has not hocn made 
under s. IIS of the (J<uR. fp. 2»l, eol. 

Kven in the <*a.so of an order pr*)pcily made under 
s. 118 of the Code, it is the duty of the District 
Magistrate to have some good reason ft<r the change 
over to the Kurina Habitual OfteiKhus* Restriction 
Act. Rule 12 of the Rules framed under that Act 
indicates tiie class of reason which v.'onld justify 
such a change, [p. 31, col. 2; p. 35. col. \.] 

Criminal revision from an order of the 
Sub-Divisional Magistrate, Thayetmyo, in 
Criminal Miscellaneous Trial Xo. 37 of 
1924. 

Messrs. Keith and You7ig, for the Peti¬ 
tioner. 

JUDGMENT,— The Sub-Divisional 
Magistrate of Thayetmyo has passed an 
order directing that the applicant, Parsodan, 
be restricted to the To^Yn of Allanmyo for 
one year under s. 7 of the Burma liabilual 
Ofi'enders' Restriction Act, 1919, and that 
he do report once in every three days at 
9 A. ii. to the Police Station at Allanmyo. 
The applicant, who is the nepliew of a 
wealthy mill-owner, appealed against that 
order to the District Magistrate, but his 
appeal was dismissed, and he now applies 
that such order be revised by this Court. 

On a perusal of the Sub-Divisional Magis¬ 
trate’s record, it is obvious that the orders 
must he set aside, in any case, on the 
technical ground tliat the Magistrate has 
failed to comply with the procedure speci¬ 
fically prescribed for such a proceeding, 
because the preliminary order, dated the 
27th March 1924, did not comply with the 
provisions of proviso (a) to s. 4 of the 
Burma Habitual Offenders’ Restriction Act, 
1919. That proviso makes it essential that 
the preliminary order required under s. 112, 
of the Cr. P. C. shall set forth the sub¬ 
stance of the information received and 
shall state the term during which the order 
of restriction shall be in force. If the 
additional requirement, as to the term 
during which a proposed restriction is in¬ 
tended to be in force, is not specified in 
such preliminary order, no order under s. 7 
of the Act should be passed. A persual of 
the proceedings show that the defence was 
matemlly misled hyihis omission, because 
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no attempt was made to produce evidence 
on the question of restriction ; whilst 
several witnesses expressed their willingness 
to become sureties for the good behaviour 
of Parsodan. 

It is quite true that the record now 
commences with a formal order which, if 
read with the preliminary evidence would 
purport to be a compliance with the provi¬ 
sion of the proviso in question ; but such 
order is dated the 3rd April 1924, and is, 
therefore, subsequent in date to the record¬ 
ing of all tlie defence evidence on the Ist 
and 2nd April. Likewise, all the prosecu¬ 
tion evidence had been previously recorded 
on the 29th March. 

The order, as passed on tlie 27th March, 
which was really the order on which the 
proceedings were initiated, appears on the 
reverse of page 10 of the record, and from 
its wording, it suggests tliat it is an order 
under s. 110, cl. (/) of the Cr. P. C ; 
but it is not even a proper order for that 
purpose in so far as it does not state the 
amount of the bond to be executed, or the 
term for which the bond is to be in force, 
as required under the provisions of s. 112 
of the Cr. P. C. 

Section 117 of the Cr. P. C. shows 
clearly tlie iirocedure that is contemplated 
at the hearing of the case after the preli¬ 
minary information has been recorded, and 
after the accused has been brought before 
the Court ; and the same procedure, 
with necessary modifications and additions, 
must be followed, where it is intended to 
take preventive action under s. 7 of the 
Bunna Habitual Offenders' Restriction Act, 
1919. As the proper preliminary procedure 
has not been adopted prior to the recording 
of the evidence for the prosecution and for 
the defence, the entire proceeding must be 
treated as irregular. 

Section 13 of the Burma Habitual Offend¬ 
ers’Restriction Act, 1919, cannot be relied 
on as justifying the special procedure of 
Uiis case, because the District Magistrate 
is the only Magistrate empowered under 
that section,\and even the District Magis¬ 
trate could not have intervened in the 
present case unless there had been a proper 
preliminary order and unless the Sub- 
Divisional Magistrate had also previonsly 
passed his order under s. 118 of the Code. 
In such a esse, it would be the duty of the 
District Magistrate to have some gcod 
reason for the change over to the Bur^ 
Habitual Offenders’ Restriction Acti 1919 ; 


[851. G. 19251 


KABIR SHAlt I*. EMPtiROR. 


and r. 1'2 of the Rules framed under that 
Act indicates the class of reason which 
would justify such a change. 

I may add, however, that, even if the 
proper preliminary order had been passed 
in this case, and even if the various allega¬ 
tions made against Parsodan are true, it 
is open to question whether this is the class 
of cases to which the Burma Habitual 
Oitenders’ Restriction Act, 1919, is intended 
to apply. It is not suggested that Parsodan 
goes out of the local area in whicli he lives 
for the purpose of committing breaches of 
the peace in other local areas, but merelv 
that he worries certain people in the local 
area in which he lives, because he is said 
to be a bully. It is, tlierefore, difficult to see 
any possible object in the order except to 
deport him from Ledaiugzin, because he has 
made himself objectionable to certain resi¬ 
dents of that place. Likewise, it is difficult 
to see what useful public purpose would 
be served by an order expressly prohibiting 
him from moving into otlier areas where, 
he would not be likely to do any harm, or 
by such operation of such au order in pre¬ 
sumably curtailing his means of livelihood 
as a broker to his uncle's cotton mill. 
Moreover, the suggestion, that the order 
restricting him to the Town of Allanmyo 
will permit liim to act as a cotton broker 
to his uncles cotton mill at Ledaingzin on 
the Thayetmyo side of the river, appears 
to overlook the difficulty of a broker taking 
orders from his master, or bringing samples 
to his master, or bis supervising deliveries 
of cotton to his master’s mill, if he is not 
permitted to go to his master’s mill. I 
notice, however, a later passage in which 
the Magistrate states that:—“1 decided 
that accused ought to be restricted in Allan- 
myo for one year. He is not so very far 
from his home and can still carry on his 
business there." I am not sure whether the 
word “ there” is intended to refer to “home” 
or to “Allanmyo," If the latter is the in¬ 
tended meaning the above points require 
consideration, but, if the former is the in¬ 
tended meaning, it is not clear who is to 
give Parsodan his daily passes over to 
Ledaingzin in order to enable him to cany 
on his business there or how this modifi¬ 
cation of the scheme of the Act is to be 
worked. 

The case has other peculiar features be¬ 
cause the action under the preventive sec¬ 
tions was initiated on the formal complaint 
W 8-private individual; no police Officer has 
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been examined, and there are alleged to bo 
cioss cases in tlie Ooui'ts, and some sug<^Gs- 
tions of stone tJirowing by both sides^^ It 
appears to be assumed that there is only one 
bully, and that there is only one side to some 
incidents v/hicli ina^” be only tlio ]>roseciition 
version of incidents connected with a series 
of squabbles, the details of wiiich liave not 
been diselosed to tJie Court, it is, Iiowever 
unnecessary to discuss the merits of this 
evidence at this stage, because the order 
must beset aside on technical grounds 
For the above reasons I must set aside 
the order of restriction passed against Parso¬ 
dan without tlie proper procedure having 
been complied with. 

Order set aside. 


PATNA HIGH COURT. 

CaiMixAL Revision* No. 7 of 1923. 
January 26, 1923. 

Present Mr. Justice Ross. 

KABIR SHAH —Petitioxek 

versus 

E M P ERO R —Opposite Party. 

Criniinal rroc-cdura Code (Act V of ISO!)) a 

Rcceivinj stolen property, offence of—Section, whether 
apphes. 

Saction 5C2 of the Cr. P. C. cannot bo applied in a 
case under s. Ill, I\*nal Code. [p. 36, col. 2.J 
Oriniinal rftvisinn 


Criminal revision from a decision of tlie 
Sub-Divisional Officer, Moiighyr, dated the 
19th of December 1922, confirming that of 
the Sub-Deputy Magistrate, Jamui, dated 
21t]i November 1922. 

Mr. O. C. Pal, for the Petitioner, 

The Government Pleader, for the Assist¬ 
ant Government Advocate, for tlie Opposite 

JUDGMENT. —This is an application 
on behalf of one Kabir Shah who has been 
sentenced to three months’ rigorous im¬ 
prisonment on conviction on a charge under 
s. -Ill of the Indian Penal Code. The case 
for the proseeution is that the accused was 
found selling a bullock belonging to the 
complainant for a sum of Rs. 55. The de¬ 
fence was that the bullock had grazed the 
petitioner’s field and that he was taking 
the animal to the pound when the coim 
plainant’s party met him on the way and 
asked him to release the bullock and on his 
refusal to do so they took him to the Police 
Station. The grounds for the application 
are that the judgments of the Courts below 
are not in accordance with law ; that the 
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defence evidence is reliable and that in anv 

% 

case in view of the age of the accused the 
Magistrate ought to have proceeded under 
s. 562. It is stated in the application that 
the appeal was transferred to the tile of 
the Sadar Sub-Divisional Magistrate of 
Monghyr and that the petitioner was not 
aware of the transferand on the date fixed the 


Sadar Sub-Divisional Magistrate called out 
the case and dismissed the appeal and on 
the petitioner s Pleader coming to know of 
it he asked the Sub-Divisional Magistrate 
to hear him in support of the appeal but 
that was refused. There is no answer to 
this statement in the Magistrate’s explana¬ 
tion. But I do not see that the Magistrate 
could have done anything in the matter. 
His judgment is to the effect that “the 
appellant was absent and unrepresented ; 
that he had been through the judgment 
and the whole record and the petition of 
appeal and could see no substance in any 
of the grounds of appeal. The case was 
perfectly a clear one under s. 411 of the 
Indian Penal Code and W'qs proved by a 
mass of reliable evidence.” If this judg¬ 
ment was signed by the Magistrate before 
the Pleader appeared I do not see that the 
Magistrate could have done anything in 
the matter. The learned Vakil for the 
petitioner, however, requested me to go 
through the evidence mj'self and consider 
the case on its merits. I have done so and 
can see no reason to doubt the correctness 
of the conviction. It is not denied that the 
bullock -was the property of the complain¬ 
ant and this has-been amply proved. The 
evidence of Nilkant Sahu, Dalip Sahuand 
Punit Sahu proves that tlte petitioner was 
trying to sell the complainant’s bullock. 
Somar Sahu proves that the accused gave 
conflicting accounts of his residence 
Dwarka Singh, the Daffadar, proves that he 
attempted to escape when the bullock was 
identified as belonging to Iswar Singh. 
Two vdtnesses were examined by the de¬ 
fence to prove that the field of the accused 
was grazed. These are both boundary wit¬ 
nesses but one of them has enmity w’ith the 
owner of the bullock and the evidence does 
not seem to me to be of weight. But even 
if It was true, the fact that the field of the 
accused was grazed is no justification for 
his attempting to sell the bullock. The 
two witnesses who say that the accused 
was taking the bullock to the pound are 

flit evidence oi 

the Police Officer who investigated the cast 


shows sufficiently that this part of the 
defence is untrue. I hold, therefore, that 
the conviction of the accused is right. 

The question remains as to the sentence. 
It is strongly urged that in view of the 
youth of the accused he should be dealt 
witli under s. 562. The Magistrate has 
recorded his age as 19 years. It is true that 
this is his first offence and that the peti¬ 
tioner is a young man. But s. 562 cannot 
be applied in a case under s. 411. The 
sentence of three months’ rigorous imprison¬ 
ment is not excessive and I must dismiss 
this application. The petitioner will sur¬ 
render to his bail to undergo the rest of his 
sentence. 

K. s. D. Petition dismissed. 


LAHORE HIGH COURT. 

Criminal Kevi.sion No. 480 of 1924. 

May IG, 1924. 

Present: —Mr. Justice Campbell. 

GOKAL— Petitioner 
versus 

PHUMAN SINGH and others— 

Respondents. 

Penal Codc(Act XLV of mO), ss. 363. S66—Kidnap- 
ping, charge of-~Girl found to be ore}'sixteen — Magis¬ 
trate. duti/ of. 

Where in n case under 8. 303, Penal Code, 
the Magistrate tinds that there is priina facie 
sufficient evidence to sliow that the girl was 
enticed away as alleged, he should not dis¬ 
charge the accused merely because the ^id 
is not under age, but should examine and decide 
the ([uestion whether the accused can be charged 
with an offence under s. ,306 or some other cognate 
offence against a female of over sixteen. 

Criminal revision against an order of the 
District Magistrate, Jullundhur, dated 27th 
February, 1924. 

Dr. Nand iMl. for the Petitioner. 

Mr. Khazoth Singh, for the Respondents. 

JUDGMENT. —PhumanSingh andfour 
others were.-'sent up for trial by the Police 
for an offence under s. 363 of the Indian 
Penal Code against the person of Musam- 
mat Parbhi w-ho was alleged to be under 16 
years of age. The Magistrate in a detailed 
order discharged the accused on thegrou^^ 
that the girl was not proved to be under 16* 
and the learned District Magistrate refused 
to order further inquiry. Gokal, the father 

of the girl, has come to this Court 
revision. 


[851. 0.1925] 

The Magistrate began by saying that 
there was prima facie sufficient evidence 
perhaps to show that the girl w’^as enticed 
away as alleged. Having said this much 
he should not have been content merely 
with finding that the girl was not under¬ 
age but he should have examined and de¬ 
cided the question whether the accused could 
have been charged with an offence under 
s. 366 or some other cognate offence against 
a female of over 16. The District Magis¬ 
trate also appears to have lost sight of 
this point. I have, however, examined 
the evidence and have heard Counsel on 
both sides at some length, and in the par¬ 
ticular circumstances I am not prepared to 
interfere on revision. 

The petition is dismissed. 

K. s. D. Petition dismissed. 


MADRAS HIGH COURT. 

Criminal Miscellaneous Petition No. 158 

OP 1924. 

August 1, 1924. 

Present: —Mr. Justice Venkatasubba Rao. 

In re SAMI GOUNDAN— Accused— 

Petitioner 

Criminal Procedure Code (Act V of ISOS), s. ),S0 — 
Magistrate co7isulting Appellate Magistrate—Irregular 
rity — Proceedings, whether can be quashed—High Court, 
power of. 

It is extremely irregular for a Magistrate to con¬ 
sult and take the advice of an appellate Magistrate 
in regard to proceedings pending before himself, [p. 
88, col. 2.] 

The High Court will not, however, quash the pro¬ 
ceedings on revision on that ground alone during 
the pendency of the trial before the Magistrate, 
although it has power to do so at any stage on a pro¬ 
per case being made out. [i6td.] 

Petition, under section 107 of the Govern¬ 
ment of India Act and ss. 435 and 439 of 
the Or. P. C., 1898, praying that in the cir¬ 
cumstances stated in the affidavit filed there¬ 
with the High Court will be pleased to call 
for the records in C. C. No. 70 of 1924, 
on the file of the Court of the Stationary 
Sub-Magistrate, Udumalpet and to quash 
the proceedings therein. 

Mr. K. S. Jayarama Iyer, for the Peti¬ 
tioner 

Mr. K. S. Vasudevan, for the Public Pro¬ 
secutor, for the Crown. 

ORDER.— I am asked to quash the pro¬ 
ceedings now pending before the Stationary 
Siib-Magistrate of Udumalpet. They have 
taken a course which to me appears very 
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curious; and I think it may be useful to 
state the facts which have given rise to 
this application which is made on behalf 
of the accused. He attended a cattle show 
at Tiruppur and came back to his village 
on or about the 11th June 1923. He tlicn 
presented a complaint to the Village Munsif 
of Thenkumarapalagam stating that at 
Tiruppur he lost a revolver, and, owing 
to the fact that there was a liuge crowd 
in the place, he was unable to give the 
information to the Police at Tiruppur. The 
Village Munsif forwarded^the complaint to 
the Sub-Inspector of Police, Udumalpet, 
who in his turn transmitted it to the Sub- 
Inspector, Tiruppur. The latter officer 
investigated the case and arrived at the 
conclusion that no theft had been com¬ 
mitted and that the information given 
was false. Under s. 173, Cr. P. C. lie sent 
a report of the investigation to tlie Magis¬ 
trate of Palladam w'ho also arrived at the 
conclusion that the case was false. There¬ 
upon the Police Sub-Inspector of Thiumal- 
pet filed a charge sheet before the Sub- 
Magistrate of Udumalpet charging the 
accused with giving false information to a 
public seiwant under s. 182, Indian Penal 
Code. The Sub-Magistrate addressed a com¬ 
munication dated 8th November, 1923 to 
the Sub-Divisional Magistrate of Pollachi 
w'herein the facts as stated above and the 
contention of the accused’s Pleader were set 
forth. The communication contains the fol¬ 
lowing paragraph :— 

“Further the language of s. 182, Indian 
Penal Code, clearly points to the fact that I 
have no jurisdiction to try the case. For 
the Sub-Inspector at Udumalpet could not 
investigate the case even if he had a mind 
to do. Therefore, he is not the public ser¬ 
vant concerned contemplated in the section 
♦ ♦ ♦ ♦ 

If you agree with me, I request that the case 
may be transferred to the Stationary Sub- 
Magistrate, Palladam for disposal. The re¬ 
cords are herewith submitted as noted in the 
margin”. 

The Sub-Divisional Officer made an en¬ 
dorsement dated 18th November 1923 which 
concludes thus:— 

“Under the circumstances the only thing 
that can be done is, 1 think, for you to re¬ 
turn the charge sheet to the Police with an 
endorsement to the effect that you can take 
cognizance of the case only on the complaint 
of the public servant concerned. It will be 
. then for the Police to arrange to have a com- 
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plaint laid by llie public servant concerned 
before a (.\'uvt having jurisdiction." 

On receipt of Ihi.s answer tlie 8ul)-Magis- 
trate of Udumalpet passed the following 
order ;— 

"Returned to the Inspector of Police of 
Udumalpet. The oiience Avill be taken cog¬ 
nizance of only on the complaint of the 
public servant concerned". 


Xotvv'ithstanding the fact that the com¬ 
plaint harl thus l.teen returned, the Sub- 
Inspector of Udumalpet approached the 
Sub-Divisional Officer directlv with a com¬ 
plaint similar to the one that was disposed 
of by the order to which 1 have made re¬ 
ference. The Sui)-pivisional .Alagistrate 
thereupon made the follo^ving endorsement 
on tlve complaint :— 

"Taken on file under s. 182. Indian Penal 
Code, and transferred to the Sub-Magistrate. 
Udumalpet, for disposal according to law.” ’ 
This endorsement bears the "date llth 
January 1924. Thus we find that the com¬ 
plaint whicli was once directed to berelurn- 
ed by the Stationary Sul>-Magistrate of 
bdumalpet has come back to him through 
his superior officer, the Siilj-Divisional 
Magistrate. The Stationary Siib-.Magistraie 

was evidently perplexed as'regards iiow lie 

should act in this matter. On the previous 
occasion lie made a certain order. Tlie 
complainant is the self same Sub-Inspector 
of Udumalpet who, the Sub-Magistrate had 
already decided was not entitled to prefer 
the complaint. At this stage he seems to 
have had an interview with the Sub-Divi¬ 
sional Magistrate, and then we find the fol¬ 
lowing communication jiassing from the 
Sub-Magistrate to the Sub-Divisional Magis¬ 
trate dated 6lh February 1924 : - ° 

"As per your oral orders with regards tc 
the prosecution of Sami Goimdan undei 
e. 182, Indian Penal Code, I beg to snbmil 
herewith the records in C (.' \o 70 m 
1924 on the file of mv Court" ' 

"The Pleader for the accused applied foi 
an adjournment for a month with a view u 
get orders on some law points involved ir 
th6 C&S6, I licive <xcljourii6cl th6 in^i 

March 1924". The Sub-Divislofa?lJa-listrah 

takes upon himself the responsibilit? of fd 

vising the Trial Magistrate, and his LeHor 

IS embodied in the followin"- order • 

Jtf ‘ Th:"o‘° «‘-‘-na°rSuh7Magis 

with the point, 'ft 'saj^'XPs 182 d'o ’’ 
not apply, where the public servant h 
only competent to pa.S8 on the information 


If you can get the text of the ruling you can 
look it up." 

It is at this juncture that Mr. K. S. Jaya- 
rania Iyer, on behalf of the accused, has 
asked me to intervene and stop further pro¬ 
ceedings. I do not think a case has been 
made out for my interference. 

The course adopted hy the Trial Magis- 
trateas well as the Sub-Divisional Magis¬ 
trate is no doubt thoroughly unjustifiable. 
From a conviction by the Sub-Magistrate 
an appeal lies to the Sub-Divisional Magis¬ 
trate. it is extraordinary that the Trial 
Magistrate shotild have cliosen to consult 
the Appellate Magistrate, and it is equally 
extraordinary that the latter should have 
given advice on the matter. These acts are 
extremely irreguilar, and, in tlie interests 
of the administration of justice, it is 
hoped that there is no precedent for the 
very strange course these proceedings have 
taken. All this is jierfectly true. But 
why should I assume that the Magistrate is 
now going to decide wrongly ? And if he' 
holds that he has jurisdiction and the 
order turns out to be wrong, then the 
accused has his usual remedy. I am not 
at present concerned with the very grave 
irregularities these proceedings have dis¬ 
closed. The only question that now arises 

• Has a case been made out for the 
intervention of the l*ligh C’ourt at this 
stage ? The Trial Magistrate is bound to 
give a decision on the points raised before 
him and I do not see why, I should usurp 
his function and take upon m 3 "self the duty 
of deciding the question which ought to be 
decided hv the Magistrate. I have not the 
least doubt that the High Court can quash 
proceedings at anj' stage on a proper case 
being made out. I have reviewed the 
subject at some length in a judgment I 
recently pronounced and I do not think 
any useful purpose will be served by my 
covering the same ground again. In the 
present case, I am not satisfied that it is 
necessary to interfere at this stage in 
revision. I, therefore, dismiss this petition. 

N. v. Petition dismissed. 

U) 4 M. 241; 1 Weir. 117; 2 Weir m: 1 lad. ec. 
(.V. s.) 1001 
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AHMAD HUSAIN V. RAHIMAN. 


OUDH JUDICIAL COMMIS- 
SIONER*S COURT. 

CuiMiNAL Reference No. 4 of 1923. 

February 27, 1923. 

Present:—Pandit Kanhaiya Lai, J. (\ 
AHMAD HUSAIN—Complainant” 

Applicant 

versus 

Musainmat RAHIMAN—^^Vccused—Opposite 

Party. 

Criminal Procedure Code (Act V of 180S), ss. S7, 
195, J/)7 (2)—Bench of Honorary ^lagistrates with 
SecondClass powers—Order granting eanction -Appeal 
when ites. 

An appeal against an order granting sanction to 
prosecute passed by a Bench of Honorary Magistrates 
exercising the powers of a Magistrate of Second Class 
lies to the District i^lagistratc to wlioin the Bench of 
Honorary Magistrates is subordinate. 

Sadhu Lai v. Ram Churn Paai, .‘10 C. .‘104; 7 C. W. 
N. 114 and Eroma Variar v. Emperor, 2G M. C5G; 2 
Weir 202, followed. 

Reference made by the Sessions Judge, 
Lucknow. 

Mr. Mu/ia?n7nad Yusuf Ali, for the Com¬ 
plainant. 

Messrs. C, C. Chatterji and Iqbal Narain^ 
for the Accused. 

JUDGMENT. —This is a Reference by 
the Sessions Judge of Lucknow in a case 
in which the sanction granted by a Bench of 
Honorary Magistrates exercising the powers 
pf a Magistrate of the Second Class was re¬ 
voked by the City Magistrate of Lucknow. 
By Notification No. 4848-VI-353 of the 3rd 
December 1921, Munshi Muhammad Shafi 
Khan has been invested with the power to 
hear appeals from orders and convictions b 3 ^ 
Magistrates of the Second and Third Classes 
under s. 407 (2) I’ead with s. 37 of the Cr. P. 
C. The conferment of that power does not 
exclude the j urisdiction of the District Magis¬ 
trate to entertain and hear those appeals, 
though by a special order the District 
Magistrate has directed Munshi Muhamniad 
Shafi Khan the City Magistrate, to receive 
and hear the same. 

The question for consideration here is 
whether for the purposes of s. 195, cl. (7) 
of .the Code an appeal from the decision 
of a Bench of Honorary Magistrates, exer¬ 
cising Second or Third Class powers, was to 
be deemed '^ordinarily" to lie to the District 
Magistrate, or to Munshi Muhammad 
Shafi Khan, who was empowered to receive 
and hear them. Tlie power of the latter 
officer is obviously an extraordinary powei*, 
which he has derived from a particular 
notification and order. The ordinary power 
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is vested in the District Magistrate ; and an 
lield in Sadhu Lally Ram Churn Past (1) 
and Eroma Variar v. Emperor (2) an appeal 
from an order under s. 195 of the Cr. P. C. 
should, therefore, be lieard by the District 
Magistrate to whom the Bench of Honorary 
Mogistrates is subordinate. Sections 405 and 
486 of the Code similarly lay down that in 
certain cases a person aggrieved b}’ an ol der 
of the kind therein referred to may appeal to 
the Court, to which appeals ordinarily lie 
from the orders of the Court, which passed 
the order in question. There would \)e no 
object in limiting the jurisdiction to the 
Court to which the appeals would 
"ordinay'ily" lie, if such (;a.ses could be 
heard even by a Court oi officer in which 
or in whom such jurisdiction is by 
special order temporarily’ or otherwise 
vested. The power conferred on a Subordi¬ 
nate Judge to hear an appeal from the 
decision of a Munsif under s. 18, cl. (3), 
of the Oudh Civil Courts Act (XIII of 1879) 
or s. 21, cl. (4;, of the Bengal and Assam 
Civil Courts Act (XII of 1887) bears no 
analogy to the present case, because where 
such a power is conferred on a Subordinate 
Judge the power is exclusive and the appeals 
can bepreferred only in the Court of the Sub¬ 
ordinate Judge and not elsewhere. Section 
407, cl. (2), of the old Cr.P.C. similarly’- direct¬ 
ed that where such powers were conferred on 
a Magistrate of the Second or Third Class, 
an appeal from an order or sentence passed 
by' him shall be preferred to such Magistrate. 
But by the present Cr. P. C. the word 
''shall" has been replaced by the word 
"may" ; and the jurisdiction of the District 
Magistrate to hear such appeals has been 
maintained intact. The appeal in question 
ought, therefore, to have been preferred to 
the District Magistrate, to whom appeals 
"ordinarily" lie from the decision of the 
Magistrates of the Second and Third Class, 
as distinguished from the extraordinary 
jurisdiction conferred on a i)articular Magis¬ 
trate by the notification aforesaid. 

The order of the learned City Magistrate 
is, therefore, set aside and the appeal trans¬ 
ferred for disposal to the District Magis¬ 
trate, Lucknow, where it ought to have 
been filed in the manner provided by law. 

K s. D. Order set aside. 

(1) 30 C. 394; 7 C. W. N. 114. 

(2) 26 M. 656; 2 Weir. 202. 



fiAJADHAn MULL V. 


PATNA HIGH COURT. 

Criminal Rf.vision No. 157 op 1923. 

Ma3' 2,1923. 

Present;—Justice Sir John Bucknill, Kt 
GAJADHAR MULL MARWARI and 
OTHERS—Petitioners 

X'CVSH S 

THAKUR SINGH and others—Opposite 

Party. 

Criminal Procedure Code, V of ISOS), n. 

proceedings under—A umerous claimants ito' possession 
—Kfoint ti'ial, legality of. 

^ There is nothing to prevent a Magistrate from 
joining together numerous claims for possession in 
proceedings under s. 145 of the Cr. P. C. and dealing 
with the matter at one hearing, [p. 40. col. 2.] 

The only objection which can really be taken to such 
a course is, if it can be shown, that the objector is 
adversely prejudiced by such proceeding. [i6id.} 


Criminal revision from an order of the 

Deputy Magistrate, Purnea, dated the 29th 
January 1923. 

Mr. K. R. Dwfi, for the Petitioners. 

The Hon ble Mr. Hasan Imam, for the 
Opposite Party. 


JUDGMENT. —This is an application 
in crumnal revisional j urisdiction ask in s 
that an order, made by the Deputy Magis- 
trate of Purnea on the 29th January last, 
should be set aside. Proceedings were 
initiated as the result of a Police report 
between two sets of persons both of whom 
claimed a large area of somewhat over 300 
bighas in extent of land which is apparently 
^tuated in the domain of the Maharaja of 
Darbhanga. The first party who are the 
respondents here claim to be in possession 
as tenants of the Raj from long past the 
second party who are the applicants here 
claim to have recently been settled on the 
land by the Raj. and to be in possessinn 
^ereof. Subsequently the Manager of the 
Darbhanga Raj was added as the third 
party; and. in this applicatipn, he adopted 
the arguments which have been so ablv 
placed before me by the learned Counsel 
who appears on behalf of the applSs 
Now, the position was, as is often the case 

in these matters a somewhat complic^Ld 

one, for not only were thA ^ 

terminus, but they were divide^^frif”*^^ 

23 different plots. They wer^nni „ ° 

claimed jointly pr as a^whole bvan^“n/"A}^ 
eight parties of the flmf Jarty but eleh 

.xl*£S“ 
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ground, was not claimed at all.' Now, the 
matter might, of course, quite well have 
been dealt with in several different proceed¬ 
ings, that is to saj^ in proceedings in which 
one person claiming possession of a specific 
piece of property might have been joined 
as the first party and another pdrson also 
claiming possession of that piece of property 
might have been joined as the second party. 
But the jMagistrate did not adopt such a 
course although, as was pointed out by an 
officer who was deputed to make a report 
upon the possession of the land, it prob- 
ablj’’ would have been more convenient had 
he done so. ^ There is, however, it is quite 
clear, nothing to prevent a Magistrate from 
joining numerous claims of this description 
together and in dealing with the matter at 
one hearing. The only objection which cari 
reallj' be taken to such a course is, if it can 
be shown, that the objector is adversely 
prejudiced by such proceeding. Now in 
this case, the Magistrate went into the 
matter very carefull}’^ and he came to the 
conclusion, a conclusion which I may say 
13 not and could not well be challenged 
here^ that the second party was not in pos- 
session at all of any of the lands in dispute 
and that the first party was. The objection 
which IS put forward to the order by the 
second party (the applicants here) is that 
the Magistrate does not, in his judgment, 
state which of the first party is actually, 
according to his finding, in possession of 
which part of the property in dispute. It is 
suggested the learned Counsel who ap¬ 
pears on behalf of the respondents (the 
hrst party here) that it may be said that 

those details may be inferred as being in- 
eluded in the Magistrate’s decision by 
reference to the written statements which 
have been filed. But what I think is a more 
cogent argument than that is that, so far as 
the second partj' is concerned, the allocation 
to the individuals of the first party of the 
different pieces of land does not appear to 
me to be a matter of any concernor moment, 
oo far as the applicants are concerned th6 
result of the Magistrate’s decision is simply 
that he has found that they are in posses¬ 
sion. So far as the first party are concerned 
as b^ween the parties thereto, the question 
of which piece of the property in dispute 
IS in the possession of which of them is a 
matter which concerns themselves and not 
one which immediately in these proceed¬ 
ings in any way concerns now the second 
party. Under those circumstances although 


NIHAL MUHAMMAD V. EMPBROR. 


[65 L 0.1925] 

I must admit that I think it would have 
been more workmanlike in his judgment to 
have given clearly the limits of the pieces 
of the property and the persons in whose 
possession the Magistrate actually found 
those pieces of property to lie, I do not 
think that i can say that the order as it 
stands is without jurisdiction and I must, 
therefore, decline to interfere. 

With regard to plot No. 7 it is agreed by 
both parties that this plot was not claim¬ 
ed by either party and ought not to 
have been included in the proceedings. 
So far, therefore, as this plot is concerned, 
the order will be modified by excluding it 
therefrom. 

K. s. D. Order modified. 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 392 of 1923. 

July 24, 1923. 

Present: —Mr. Justice Walsh. 

NIHAL MUHAMMAD— Applicant 

VSU S 

EMPEROR— Opposite Party. 

17, P Municipalities Act (JI of 1916), s. 17S — 
Alteration in building, scope of—liaising wall above 
prescribed height — Penalties, when should be inflicted. 

The expression “an alteration in a huildini?’' in s. 178, 
U. P. Municipalities Act, includes a part of such build¬ 
ing. [p. 41, col. 2.] 

To raise a wall above the prescribed height of the 
building is clearly within the mischief aimed at by 
s, 178, U. P Municipalities Act. fill'd.] 

Penalties must be provided and penalty sections 
must be used for bad cases where the individual has 
been contumacious and has palpably acted mala fide. 
But the penalty is only intended in terrorem and not 
to be used vindictively for technical offences, [p. 41, 
col. 2; p. 42, tol. 1.] 

Reference made by the Sessions Judge, 
Saharanpur. 

JUDGMENT. —In dealing with this 
Reference I am even more liandicapped 
than was the learned Judge. It is really a 
question of fact. To some extent it is a 
question for experts. These questions of 
\vhether buildings correspond with sanc¬ 
tioned plans, many of which are not too 
precise or accurate in detail, are sometimes 
very difficult and require expert evidence 
and explanation, and 1 am practically with¬ 
out any material at all. It is impossible 
to decide between the respective merits 
and opinions of the Sessions Judge and 
the ^giatrate respectively in this case, in 
a discussion of plans and erections neither 
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of which I have seen. On three points of 
principle I can express my opinion. A 
Municipality taking proceedings for a 
penalty under this Act, ought to make its 
sanction and orders or conditions for new 
buildings or erections so conspicuously clear 
as to leave no room for controversy. If 
in a particular case before me as a Magis¬ 
trate they failed to do so, I should dismiss 
the complaint. Secondly, the learned Judge 
is quite right, and the Magistrate should 
never have allowed the case to proceed 
before him without the production of the 
Municipal file. On the other hand I agree 
with the Magistrate that to erect a wall, 
which for this purpose must be part of a 
building and, therefore, a building within 
the meaning of the section quoted by tlie 
learned Judge, is, in my opinion, a material 
alteration. I think that the expression “an 
alteration in a building’’ in s. 178, sub-s. (3) 
must include a part of such building. The 
definition in s. 214 of a part of a building 
lays down what is to be read into this 
expression when it is used. But it is not 
inconsistent with a wall supplementaiy to 
or accessary to a verandali or balcon.v or 
house or other larger building, being in 
itself a building within the meaning of 
s. 178. To raise a wall above the prescrib¬ 
ed height of the building as provided by 
the section, would clearly be within the 
mischief aimed at by the section, and to 
say that it was only part of the building, 
when it was the only thing the raising of 
wliich mattered to anybodj'-, and therefore, 
could not be dealt with under the section, 
would reduce these provisions, which are 
made for the public interest, to an absurdi¬ 
ty. Using the best judgment I can on the 
materials before me, it seems that the 
person in question, Nihal Muhammad, either 
rightly or wrongly did attempt technical 
breaches. On the other hand 1 agree with 
the Sessions Judge that the extent of his 
breach is very indistinctly made out. In 
questions of building plans, breaches of 
sanction and conduct in excess of rights 
conferred by or permitted by a public 
authority, the object is to enable the public 
authority to control streets and buildings 
under the best expert opinion, and it is 
not so important to inflict a fine upon the 
person who has committed a breach as it 
is to compel him to put his building back 
in accordance with the plan as sanctioned. 
Penalties, must be provided and penalty 
sections must he used for bad cases where 
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the mdividual has heea contumacious and 
has palpably acted mala lidc. But the 
penalty is only intended in terrorcin mid 
not to be used vindictively for technical 
offences. It seems to me, therefore, that 
the justice of the case will be met in this 
way. I reduce the penalty from Rs. 100 
to Rs. 5, and I return the case to tlie 
Magistrate through the Sessions Judge 
with the intimation tliat this order has been 
passed witliout prejudice to the right of 
the Municipality, if so advised, to take 
such steps as are open to it under the Act 
to compel Nihal Muhammad to put his 
building into conformity with the plan 
originally sanctioned. I regret that I am 
unable on this latter point to express a 
more definite opinion. I have had no legal 
assistance and I do not know whether the 
Act enables the Municipality to pull down 
the building or alter anything which has 
been erected in breach of the sanction. 
Such a power certainly exists under the 
Public Health Act and Metropolis Act in 
England, and I suspect that it must have 
been provided somewhere in India. 

K. s. u. Senfer?ce reduced; 

Case remanded. 


MADRAS HIGH COURT, 

(Criminal Revision Petition No. 389 

OF 1924). 

Criminal Revision Case No. 472 of 19 H 

July 24, 1924. 

Present: —Mr. Charles Gordon Spencer, 
Officiating Chief Justice. 

In re OHANLET— Accused—Petitioner. 

. Criminal Procedure Code (Act V of 1898), s. 9^ _ 

Statements of witnesses at inquest inquh-y—Accused's 
right to copies. 

An accused person may be given copies of state¬ 
ments made by witnesses at the inquest inquiry. If 
the record of the inquest proceedings is in the cus¬ 
tody of the Court, the Magistrate may allow certitied 
copies to be given on the application of the accused’s 
Vakil. If the inquest report is not in Court the 
Magistrate has power under a. 94. Cr. P. C. to’ call 
for it to be produced by the Police. ’ 


Petition, under ss. 435 and 439 of 
Or. P. O., 1898, praying the High Court 
revise the order, dated the 2nd July 19^ 
of the Court of the Chief Presidency Mag 
trate Egmore, Madras, refusing copies 
the statements of witnesses at the inoiu 
made in Calender No. 7981 of 1924 ^ 


Messrs. K. U. Shama Rao and A.iS. Nata* 
rajan, for the Petitioner. 

The Crown Prosecutor, for the Crown. 

ORDER.—There is no objection what¬ 
ever to the accused being granted a copy 
of the sratcmenls nuide by witnesses at the 
inqiiest iiiquirv; and if the record of the 
inquest pr.**eedng' was in the*custody of 
the Couv\ ti\e jagi-• rate should iiave allow¬ 
ed certiiie(i coi'ies to be given upon the 
application o' he i • used's Vakil. If the 
inquest report was not in the Court; the 
Magistrate, had ponvr under s. 94 of the 
Cr. P. C. to call for it to be produced by the 
Police. 

The Chief Presidency Magistrate will take 
back the application and pass the necessary 
Orders. 

V. N. v. Petition granted. 

N. H. 


PATNA HIGH COURT. 

Cri.minal Revision No. 194 op 1924. 

April 30,1924. 

Present : —Mr. Justice Adami and 
Mr. Justice Sir John Biicknill, Kt. 

CHHEDI SINGH— Accused—Applicants 

EMPEROR— Opposite Partv. 

Criminal Procedure Code *lcf t80S as amended 

by XVIII of 19JJ), s. 10(J—Security for keeping 
peace -Order, when can6e passed. 

No order c;\n b ^ passad Ufid:5r s. IOC of the Cr. P. 
C.. 1898, as amended in where the only section 
under which the accused arc convicted is a section of 
the Penal (>)de which is read with s. 149 of the Cade, 
[p. 4;i, col. 1.] 

Criminal revision from an order of the 
District Magistrate. Shahabad, dated the 
21st Februaiy, 1924, affirming that of the 
Sub-Deputy Magistrate, Bhabhua, Second 
Class, dated the 24th Januarjq 1924. 

Mr. Goar Chandra Pal, for the Applicants, 

Mr. Muhammad Yusuf, for the Opposite 
Partv. 

JUDGMENT. 

Adami, J. —The five petitioners have 
been sentenced under section 325 read with 
section 149, Penal Code, to six weeks’ rigo¬ 
rous imprisonment each and to a fine of 
Rs. 50 ; they have also been bound down 
under s. 106, Cr. P. C., to keep the peace for 
a year. 

The case proved against these petitioners 
and found by the lower Courts is that they 
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■were cutting the crop of one Raghunandau 
Singh and when he went to protest they 
beat him and Deonandan and caused many 
injuries on the bodies of these two pei-sons. 

The petitioners have been found guilty 
on the facts by both the Courts below. The 
only questions that arise before us now are 
with regard to the order passed under s. 106, 
Or. P. O., and with regard to the punishment 
imposed on the petitioners. 

With regard to the order under s. 106 it 
is quite clear that it cannot be upheld. The 
amendment to s. 106 by Act XVIII of 1923 
has ma(ie an order under s. 106 impossible 
where the only section under which the ac¬ 
cused are convicted is a section of the Penal 
Code which is read with s. 119. The am¬ 
endment is not very happily worded for it 
speaks of an offence punishable under s. 149. 
Now no offence is punishable under s. 149 
alone : there must be some substantive 
offence charged to be read with s. 149. 

In the present case the petitioners were 
convicted under s. 325 read with s. 119, and 
under s. 106, as it now stands, an order 
cannot be passed against them under that 
section. 

With regard to the sentence, considering 
the number of injuries and their severity, 
caused by the unlawful assembly on the 
persons of Raghunandan and Deonandan, 
the sentence of six weeks'rigorous imprison¬ 
ment and a fine of Rs. 50 each is not too 
severe even thougli most of the petitioners 
are members of one family. 

The result is that the order passed under 
the provisions of s. 106, Cr. P. C., must be 
set aside but the conviction and sentences 
passed under s. 325 read with s. 149, Penal 
Code, must be upheld. 

Bucknili, J.— I agree. 

K. s. D. Order modified 


RANGOON HIGH COURT. 

Criminal Miscellaneous Appluution No. 15 

OF 1924. 

July 18, 1924. 

Present: —Mr. Justice Duckworth. 

H. M. BOUDVILLE— Applicant 

versus 

EMPEROR— Opposite Pap.ty. 

Criminal Proadin’e Code {Act V of ISOS as amend- 
td by Act XVIII of 1023), s. hOI, scope of—Bail in 
non^bailable cases— Magiatrate, poive7's of—High Court, 
discretion of. 


EMPEROR. 

Seotioii407 of the Cr. P. C., 1S9P. as amended in 
1923, tends to limit rather than enlarge Ihe powers 
of Magistrates in granting bail in non-bailable cases, 
[p. 43, col. 2.] 

G. \V. Henderson v. Hmperor, 10 Ind. Cas. 171; 6 
L. B. R. 172; 6 Bur. L. T. 73; 14 Cr, L. J. 171, refer- 

red to. ^ 

Tlie High Court, however, is not limited witliin tho 
bounds of s. 497, Cr. P. C-, and has absolute discretion 
in the matter, but it is bound to follow the general law 
a.s a rule, and not to depart from it, except under very 
special circumstances, especially so in the initial 
stages of a case. [p. 43, col. 2; p. 44, col. 1.] 
Application for bail. 

Mr. Aiijangar, for the Applicant. 

I\Ir. Lutter, for the Crown. 
JUDGMENT.— This is an application 
for bail, pending his trial before the Ses¬ 
sions Court, Mandalay, on three charges 
under s. 409, Indian Penal Code, by the 
applicant, H. M.Bondville. 

He is an Anglo-Indian, aged 53. 

He alleges that he is sickly, as he suffers 
from Asthma, but there is not even an 
affidavit to this effect, and the fact is not 
admitted by the Crown. 

There is evidence, which, if believed, 
would warrant his conviction. This is clear 
from the committal proceedings.^ 

It would be improper for this Court to 
express any further opinion upon the 
merits. 

The offences, with which Boudville is 
charged are punishable with transportation 
for life, and s. 497. Cr. P. C. must be read, 
as amended in 1923. 

The case of G. IP. Henderson v. Emperor 
(1) must be referred to. It is true that that 
decision was based on the unamended 
ss. 497 and 498, Cr. P. C., but, the principles 
there laid down by Sir Charles Fox, C. J., 
still appear to me to hold good. In fact, the 
amended s. 497 seems to me, in the case of 
offences punishable with transportation for 
life and death, to limit, rather than 
enlarge, the powers of Magistrates in grant¬ 
ing bail in non-bailable cases. The prin¬ 
ciple enunciated by Sir Charles Fox is that 
in deciding questions of granting bail to 
persons accused of non-bailable offences, 
Alugistrutcs must follow tlie provisions of 
s. 497. Cr. P. C., 1898. But a High Court 
is not limited within the bounds of that 
section. It has absolute discretion in the 
matter. As however, the Legislature has 
placed the initial stage of dealing with 
crimes with Magistrates, and having, in 
effect, enacted that persons accused of non- 
a) lOInU. Cas. 171; G L. B. R. 172; 6 Bur. L. 

73; 14 Cr. L. J. 171, 
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bailable offences shall be detained in 
custody, except when there are, in the 
opinion of the Magistrate dealing with the 
case, no reasonable grounds for believing 
that the accused has committed the offence 
charged against him, a High Court is 
bound to follow the general law as a rule, 
and not to depart from it, except under 
very special circumstances, especially so in 
the initial stages of a case. Here the Com¬ 
mitting Magistrate, in committing Boudville 
to stand his trial, has strongly expressed 
his opinion that there are reasonable 
grounds for believing in his guilt. The 
learned Sessions Judge has also, for reasons 
given in his order, dated July 6th, 1924, 
rejected an application for bail. There are 
quarters in the Mandalay Central Jail set 
apart for European prisoners. There is no 
proof that applicant's health will suffer from 
custody. The case does not appear to be 
one in which his Pleader will require careful 
instructions about accounts. I see no 
special reasons for granting bail. 

The application is, therefore, dismissed. 

K. s. D. Application dismiased . 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 291 op 1922. 

June 29, 1922. 

Present :—Justice Mr. Lindsay. 

RAM SINGH— Accused—Petitioner 

versus 

EMPEROR— Opposite Party. 

Penal Code {Act XLV of 1860), 22U, S23 -A8sauh- 

ing Police Constable—Accused not in lawful custodi/ — 
Private defence, right of. 

• Where a person assaulted a constable who had 
wrongfully arrested him, in order to effect his escape, 
and it did not appear that the constable was acting 
in good faith under colour of his office : 

Held, that the constable was guilty of wrongful 
confinement and as against him the accused was 
entitled to the right of private defence. 

Criminal revision from an order of the 
Sessions Judge, Moradabad, dated the 3rd 
May 1922. 

Mr. Nihal Chand, for the Appellant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. —It appears that the ap¬ 
plicant Ram Singh was convicted in the 
Court of a Magistrate of an offence under 
8. 224 of the Indian Penal Code, that is 
to say, the offence of escaping from lawful 
custody. 

The finding of the learned Sessions Judge 
in appeal is that Ram Singh was not in 


lawful custody. He has, therefore, acquitted 
liim of the offence under s. 224 of the Indian 
Penal Code, but has convicted him under 
s. 323 of the Indian Penal Code of the 
offence of assaulting tlie constable who 
arrested him. 

The story which was told regarding this 
arrest was that the constable had been de¬ 
puted by the Station Officer to arrest Ram 
Singh in connection with a charge of 
dacoity. The learned Sessions Judge’s 
finding is that it is not proved that the 
Station Officer did depute this constable for 
this purpose. He did not believe the state¬ 
ment of the Station Officer in this respect. 

It is argued, therefore, that the learned 
Judge ought not to have convicted Ram 
Singh under s. 323 but ought to have given 
him the full benefit of the order of acquit¬ 
tal. 

It seems to me that the learned Sessions 
Judge’s finding that Ram Singh was not in 
lawful custody is correct. It follows, there¬ 
fore, that the constable was guilty of the 
offence of wrongful confinement and ob¬ 
viously as against him Ram Singh would be 
entitled to right of private defence. On the 
t>ther hand the learned Assistant Govern¬ 
ment A<lvocate referred me to s. 09 of the 
Code, but here I think the findings of the 
Judge prevent my coming to the conclusion 
that the constable was acting in good 
faith under colour of his office. I allow 
the application, therefore, and set aside the 
conviction and sentence imder s. 323. The 
accused Ram Singh is acquitted and releas¬ 
ed. 

K. s. D. Application allowed. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 510 

OF 1923. 

(Criminal Revision Petition No. 402 

OP 1923.) 

January 15, 1924. 

Present: —Mr. Justice Odgers. 
SANKAMMA— Complainant— 

Petitioner 

vcvsns 

GOVINDA CHETTY— Accused- 

Respondent. 

Penal Code (XLV of 1860), s. .WO, Exception (P- 
Defamatiim—Lawyers reply notice—Allegations 0 / 
inivioTality^Com'Tnon intcTest^—PriiHlege* 


[8S t. C. 1925] SANKAMMA V. QOVIKDA CHETTY. 


The complainant served a law’yer s notice on the 
accused, her deceased husband’s nephew, charging 
him with theft and criminal breach of trust with 
regard to properties left by her deceased husband 
and threatening liim with civil and criminal proceed¬ 
ings. The accused in reply to the notice sent a 
letter, also through his lawyer, alleging that the 
complainant was living an adulterous life, that her 
daughter was not bom to her husband, that she had 
been discarded by him during his lifetime and that 
she had lost all right to his property. He also set 
up a Will by the deceased in his favour in which the 
testator had stated that there w'as none to protect 
him. On a charge of defamation : 

Held, (1) that there was a matter of common 
interest betw'een the complainant and the accused 
relating to the title to property left by the deceased 
giving rise to qualified privilege ; [p. IG. col. l.J 

(2) that there was no malice or want of i^ona ^des 
or presence of improper motive in the accused when 
he gave instmetions to his Vakil to write Uie letter ; 
[ibid.] 

(S') that the matter fell within Exception 9 to s. 499, 
Penal Code, and was not defamatory. [t6id.] 

Petition, under ss. 435 and 439 of the Cr. 
P. C., 1898, praying the High Court to revise 
the judgment of the Court of the Third Pre¬ 
sidency Magistrate, George Town, dated 9th 
July 1923 in C. C. No. 3019 of 1923. 

Mr. A. Vcnkatrayaliah, for the Petitioner. 
Mr. 0. Thavikachalam Chettiar, for the 
Respondent. 

ORDER. —This is a revision against the 
acquittal of one Govinda Chetty against 
whom one Sankamma made a complaint 
under s. 500, Indian Penal Code. She com¬ 
plained that Govinda Chetty had defamed 
her by certain allegations made in a letter 
■written by Mr. T. S. Rajagopala Iyer, High 
Court Vakil, on his instructions on the 30th 
November, 1922. It is not necessaiy to set 
out the letter at length, but the allegations 
of defamation shortly are, (1) that she was 
living an adulterous life, (2) that she was 
discarded by her deceased husband owing 
to lier conduct, (3) that her daughter was 
not the daughterof her husband, (4) that she 
had never lived vvith the deceased for 
about 25 years. The learned Magistrate 
came to the conclusion on hearing the evi¬ 
dence that the matter fell within Exception 
9 to s. 499, Indian Penal Code and discharg¬ 
ed the accused. 

I have heard tlie criminal revision case 
and it has been strongly urged before me 
that the Exception does not apply, in that 
the expressions contained in the letter 
which I have referred to are altogether 
too strong for the occasion ; that is to say, 
that if there is any qualified privilege at¬ 
tached to the letter at all, that privilege 
has, aa the law says, been exceeded by ex¬ 


press malice on the part of the accused, and 
the question I have got to decide is whe¬ 
ther that is so or not ? The accused began, 
to justifiy his letter by trying to prove 
that his allegations were true, but for one 
reason or another he abandoned that course 
and sought refuge no doubt on good 
advice in Exception 9 w'hich is sometimes 
referred to in the English books as matters 
affecting the common interest of both the 
complainant and the accused and hence 
giving rise to a qualified privilege. There 
are serveral p)oiiits to notice about the 
present petition. The first is that the alleg¬ 
ed defamatory letter was written in reply 
to a letter of Mr. V. Visvanatha Sastri, High 
Court Vakil, on behalf of the widow 
Sunkamma. There is no doubt that at the 
date of the deceased Sankaralingam Chetty's 
death, she was not living witli him, and 
I am disposed to think that she had not 
been living with him for a very consider¬ 
able time. It is pointed out that in a depo¬ 
sition given by her husband in 1906 he said 
that she had obtained maintenance against 
him and had put him in jail because he 
failed to carry out the order of the Court. 
But he also deposed that that took place 8 
or 10 years before 1906 and that after that 
they had lived happily. Of course 1906 is 
a long time ago, and it is perfectly cer¬ 
tain that not only was the widow not liv¬ 
ing with her husband at the time of his 
death but she did not attend the karianan- 
tha7'am ceremony to which the learned 
Magistrate refers as being highly significant 
of the terms on which the deceased and his 
wife were. There is evidence that the neigh¬ 
bours of the deceased thought or had 
reason to believe that she had left him 
sometime ago. In 1917 by Ex. I the deceased 
executed what he calls a deed of settle¬ 
ment in favour of the accused who is his 
brother’s son. The deceased therein recites 
that he is 70 years old, that he had neither 
female issue nor male issue, and none to pro¬ 
tect liim. The letter in question contain¬ 
ing the defamatory statement was written 
in reply as stated to another letter wliich 
undoubtedly was strong in its language. 
It charges the brother’s sons among whom 
is the accused with being guilty of theft 
and criminal breach of trust with regard 
to the properties left by the deceased. The 
letter concludes by saying that the widow 
will be under the painful necessity of 
filing civil and criminal proceedings against 
him in respect of the articles, bonds and 
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cash without anv further notice whatsoevei-. 
That provoked the defamatory letter refer¬ 
red to, and tlie question is whether the 
expressions in that letter are iii fact under 
the circumstances of the ease, justified or 
not. It will be noticed tliat the deceased 
having died without any issue, his widow 
would be his heir unless the right to suc¬ 
cession could be displaced, for instance, l.*y 
establishing want of chastity, etc. Tliis 
was very important fi'uia the ])oint of view 
of the brother's son who was propounding 
the Will, Ex. I, left hy the deceased, in his 
favour bv the deceased bv which he was 
consituted his heir ; so that as iiointed out 
by Mr. Thanikachellam Chetty for the accus¬ 
ed he had a direct interest in luUting for- 
•ward these allegations against the widow 
when she directly raised the allegation 
in the letter of her Vakil that she was entitl¬ 
ed to all the properties of the deceased as 
being his widow. 1 must not for a moment 
be thought to be approving of the letters 
passing between the lawyers couched in 
this kind of langauge. I very strongly de¬ 
precate it. Mr. Venkatarayaliah with 
great frankness and most properly admitt¬ 
ed that the learned Vakil who wrote the 
letter under discussion could in no way 
be held personally responsible, so that the 
case does not fall under the class of cases 
which you get in the the English Law where 
a Solicitor writes a letter in terms not 
necessary to protect the client's interest 
and has sometimes l)een held personal¬ 
ly responsible for the defamatory words 
used in it. In this case it is assumed for 
all purposes that the actual expressions 
used Avere all authorised by the clients. As¬ 
suming, as I think one must, that this was 
a matter of common interest between the 
complainant and the accused relating to 
the title to property left by the deceased, 
the question is, can one under the cir¬ 
cumstances of this case impute what we 
call malice or want of bona fides or the 
presence of any improper motive to the ac¬ 
cused when he gave instructions to write 
the letter under discussion? It is admit¬ 
ted that there is no previous ill-feeling ba- 

tween the people, lam hot persuaded cm 
the evidence that the accused knew that 
his allegations were untrue. In fact as far 
as I can judge from the evidence putting 
oneself in the position of a man writing 
at that time, I am inclined to think that he 
really believed that what he caused to be 
written was true in all material particulars. 


[85 I C. 1925] 

T. therefore, cannot say that in the language 
of the ca.-<es tlie terms employed the ac¬ 
cused were much too violent for the occasion 
nnd ein'um.stances are uttery disproportion- 
ale t(^ the facts nor can I say that impro¬ 
per motive were unnecessarily imputed or 
anything of that Porl to the widow. I think 
that it was lo the accused's interests to 
gel hi.s case on paper at the earliest posi- 
sible (•i)])orlunity in order that when the 
litigation a.s to the Will came along, it 
should not be said that he set- up these 
allegations against the character of the 
widow at the last minute. I think, there¬ 
fore, that he was within his rights in caus¬ 
ing this letter to he written. I should 
have added where I was discussing the de¬ 
volution to the widow of the property of 
the deceased man that of course if the 
daughter was illegitimate she would also 
be debarred from the inheritance. For 
these reasons I think that on the whole the 
learned Magistrate was right, and the 
criminal revision case must be dismissed. 

V. N. v. Revision dismissed. 


ALLAHABAD HIGH COURT. 

Criminal Uefeuencr No. 554 of 1923. 

October 9, 1923. 

Present. —'Sh. Justice Sulaiman. 

UTTAM CHAND SINGH— Applicant 

versus 

EMPEROR— Opposite Party. 

Criminal Procedine Code V of 1S0$), s$. 107, 

112, 117, 123 -Security proceedings—Strict compliance 
with law (’.wen/itfi— Piocedure—Rigorous imprisonvient 
in default of security, legality of. 

The provisions of s. 112 of the Or. P. C. ought to 
be complied with strictly, [p. 47, col. 1.] 

A case under s. 107 of the Cr. P. C. should not be 
treated as a warrant case, 

An order directing that in default of furnishing the 
required srciirity tlie accused sliould undergo rigorous 
imprisonment is altogether illegal. [i6id.] 

Criminal Reference made by the District 
Magistrate, Ballia. 

JUDGMENT.— In this case Uttam 

Chand Singh has been ordered to furnish 
under s. 107 of the Cr. P. C. a bond and 
two sureties to keep the peace for one year 
or ill default to undergo rigorous imprison¬ 
ment for that period. 

The proceedings in this case appear to 
have been very irregular from the very start. 
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Originally a complaint under s. 107 of the Cr. 
P. C. was filed against Uttam Chand Singh 
but it was dismissed. Without anv fresh 
complaint, or, any report by the Police, a case 
under that section was started on the 12th 
of May 1923 under a purporting to 

have been based on, some Police report. No 
such Police report is on the file, nor is there 
any order in writing setting forth the sub¬ 
stance of the information received and 
other particulars as required by s. 112 of 
the Cr. P. C. The provisions of that sec¬ 
tion ought to have been complied with 
strictly. 

Another irregularity was that although 
under s. 117 (2) of the Code, the enquiry 
should as nearly as practicable have been 
in the manner prescribed for conducting a 
charge and recording evidence in summons 
cases, the case was treated as a warrant 
case. 

The final order directing that in default 
of furnishing the required security the 
accused should undergo rigorous imprison¬ 
ment for one year was also altogether 
illegal. Section 123 (5) most clearly provides 
that imprisonment for failure to give securi¬ 
ty for keeping the peace shall be simple. 
This provision was fully ignored, it may have 
been under an oversight. 

In view of all these circumstances I set 
aside the order under s. 107 passed against 
Uttam Chand Singh and direct that securi¬ 
ties, if furnished, should be cancelled, and 
the accused, if in jail, should be released. 

K. s. D. Order set aside. 


PRIVY COUNCIL. 

Appeal from the Oai/:i;tta High Court, 

October 23, 1924. 

Present :—Lord Atkinson, Lord Sumner 

and Sir John Edge. 

BAUENURA KUMAR GHOSE— 

Appellant 

versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of IStlO), ss. J.J. ]}/,, scope 
of^Act done in furtherance of common intention — 
All present, whether liable— Abetment - Presence, of 
abettor at commission of crime — Ct'iminal trial— 
Appeal to Privy Council—Special leave—Letters Patent 

(Cal.), el. hi. 

Section 34 of tlio Penal Code deals with tlie doing 
of separate acts, similar or diverse, by several per¬ 
sons ; if all are done in furtherance of n common 
imenti^, each person is liable for the result of them 
ftU, as if he haa done them himself, for “that act" 
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and “the act" in the latter part of (be seeti»)n mnst 
include the whole action covered by “a criminal net" 
in the first part, because they refer to it. [p. 52, col. l.I 

Section 114 of the Penal Code is a provision which 
is only brought into operation when circumstances 
amounting to abetment of a particular crime have 
first been proved, and tlion the presence of the accused 
at the commission of that crime i.s proved in addition. 
The section is evidentiary not punitory, fp. 52, col 2] 

Abhi .Missiry. Lachmi Xorain, 27 C. 5{i6- 4 C \V 
N. 546; 14 Ind. Dec. (n'. s.) 372. 

Points not properly raised at the trial are not 

points whicli. in ordinary circumstances, deserve much 

consideration as grounds for special leave to the Priw 
Council, [p. 40, col. 2.] meiinj 

Appeals in criminal matters under cl. 11 of the 

Letters Patent (Calcutta) should not be encouraged 

where no point of law has been raised bv the TrialJudgc 

nor will an application for special leave to appeal as 

an altemative bs granted as a matter of course fn 50 
col. 1.] • Ll • , 

Obiter.—Cl 41 of the Letters Patent (Calcutta) is not 
applicable to a case where any point or points of law 
have been reserved for tlie opinionof tlieHigh Court 
by an authority outside the High Court; vU., by the 
Advocate-General of Bengal. 

Appeal from the judgment of the Calcutta 
High Court, dated the 2Gth September 1923 
reported as 81 Ind. Cas. 353. " ’ 

Messrs. L. De Gruyther K. C. and 
Wallach, for the Appellant. 

JVIessrs. .^1. ]\I, Dunne A. C. and A. Dvown 
for the Crown. ’ 

JUDGMENT. 

Lord Sumner.— This was an appeal 
from the High Court of Calcutta brought 
in a criminal matter under Art. 41 of the 
Letters Patent. The Trial Judge reserved 
no question of law and the case came to 
the High Court on the certificate of the 
Advocate-General of Bengal under Art. 20 
Objection was taken at their Lordships’ 
bar to the competence of this appeal on 
the ground that Art. 41 does not give an 
appeal to their Lordships from the deter¬ 
mination of the High Court, unless the 
case came before that Court at the instance 
of the Tnal Judge. Thereupon the appel¬ 
lant applied in the alternative for special 
leave to appeal. The materials being the 
same in both proceedidgs though the ques¬ 
tions arising are not identical, their Lord- 
ships were able to decide the appeal and 
the application together and, in view of the 
gravity and urgency of the case, tliey dis¬ 
pensed with a foiTual petition for special 
leave to appeal. After hearing the argu¬ 
ments, they announced last July the sub¬ 
stance of the advice, which they would 
humbly tender to His Majesty, namely, 
that the appeal should be dismissed. At 
the same time their Lordships intimated 
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that Ihej" were unable to advise that the ap¬ 
plication for special leave to appeal should 
be granted. Their reasons are as follows: 

On August 3rd, 1923, the Sub-Postmaster 
at Sankaritolla Post Office was counting 
money at his table in the back room, Avlien 
several men appeared at the door which 
leads into the room from a courtyard, and 
when just inside the door, called on him to 
give up the money. Almost immediately 
aftenvards they fired pistols at him. He 
was hit in two places, in one hand and 
near the armpit, and died almost at once. 
Without taking any money the assailants 
fled, separating as they ran. One man, 
though he fired his pistols several times, 
was pui-sued by a post office assistant and 
others with commendable tenacity and 
courage, and eventually was secured just 
after he had thrown it away. This man 
was- the appellant; the others escaped. The 
pistol was at once picked up and was pro¬ 
duced at the trial. 

There was evidence for the prosecution, 
such as the Juiy Avas entitled to act upon, 
that three men fired at the Postmaster, of 
Avhom the appellant was one; that he Avore 
distinctive clothes by AAdiich he could be 
and Avas (identified; and that Avhile these 
men A\-ere just inside the room, another Avas 
visible from the room through the door 
standing close to the others but just 
outside on the door-step in the court¬ 
yard, This man Avas armed but did not 
fire. 

Except for a doubt as to the total number 
of the men concerned in the attack, most of 
the Avitnesses concurring in the above state¬ 
ment, Avhilc ultimately the prisoner said they 
were only three in number, the evidence of 
the eye Avitnesses Avas consistent and 
uniform. The pistol tlirown away by the 
prisoner Avas a German automatic-self- 
ejecting pistol. An ejected shell Avas 
found just inside the room near the door 
and it fitted this pistol. The bullet Avhich 
killed the Postmaster aa'ss cutout of his back 
and Avas produced, and it also fitted the 
ejected shell and the pistol carried by the 
prisoner. This bullet was distinctly of 
German make. It Avas not, hoAvever conclu 
sively proved that no other assailant had a 
similar pistol to that which the prisoner had 

or used a similar bullet to that found in the 
deceased. 

The appellant Avas defended by five 
< 50 un 8 el. A few of the witnesses were cross- 
examined by them but very sparingly, and 
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onl}^ to test their adherence to their eA’idence 
giA'en in examination in chief. Most of them 
Avere not cross-examined at all. No affirma¬ 
tive defence Avas indicated in any part of this 
cross-examination and no Avitnesses were 
called on the part of the prisoner, but after 
the case for the prosecution Avas closed, the 
prisoner made an oral statement, which, of 
course, Avas not on oath and was not cross- 
examined too. Here for the first time some 
foundation Avas laid, though vaguely, for 
Avhat eventually became the case raised on 
this appeal. 

According to the prisoner, he was the 
man outside the room. He said that he 
stood in the courtyard and Avas very much 
frightened. The prosecution had left his 
purpose to be infen-ed from his position and 
his action. Whether he Avas present as 
one of the firing party or as its commander 
or as its reserA’e or its sentinel Av^as of no 
special importance on the case made for 
the OroAvn. What Avas singular was the 
prisoner's oAvn reticence on these matters. 
He dealt Avith none of them. Why he Avas 
there at all and Avhy he did not take himself 
off again he did not say, nor did he even 
indicate his precise position in the yard. 
Accordingly the evidence called by the 
prosecution, that the man outside Avas close 
to the men inside and, being visible by 
those Avithin, Avould also see Avhat Avent on 
Avithin, Avas neA-^er challenged at all. The 
appellant's account AA^as: ‘T took my stand 
on the portico”—this ran round two sides of 
the courtyard and according to the plan is 
consistent with a position on the steps of the 
doorAA’ay:— 

“After a minute I heard two sounds, dum 
dum: Avhen I heard the sounds I was 
confused. 1 perspired heavily and could 
not remember anything. Afterwards I heard 
chorchor; not finding the others there, I ran 
away.” 

Finally he said (and it Avas to this that the 
only affirmative part of his Counsel’s cross- 
examination AA'as directed).— 

“I have never assaulted anyone in my 
life. This is my first offence. I throw my¬ 
self on the mercy of the Court. I Avas married 
hardly three months ago." 

The charges preferred were murder under 
s. 302 of the Indian Penal Code, and 
voluntarily causing hurt under s. 394, while 
jointly concerned in an attempted robbery* 
To the first charge he pleaded not guilty. 
To the second he pleaded guilty of robbery* 
Their Lordships do not pause to remflrk on 
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the iiiconsistency of this latter plea with 
the argument subsequently advanced in the 
High Court. There were farther charges of 
attempted murder and attempt to commit 
culpable homicide, which were abandoned 
by the prosecution at the outset. 

The learned Trial Judge, Page, J., 
directed the Jury carefully, upon the foot¬ 
ing, that the prisoner was one of the men 
inside the room, that he was one of those 
who fired, and might be the man wlio fired 
the fatal shot, and tliat in any event, if the^’ 
were satisfied in terms oXs. 31 of the Code, 
that the Postmaster was killed in further¬ 
ance of the common intent of ail, then the 
prisoner was guilty of murder, whether he 
fired the fatal shot or no. He did not deal 
with the prisoners statement until tlie 
prosecuting Counsel reminded him of it, 
when he told the Jury that its weight was 
for them, but it formed part of the evidence 
which the 3 ’ had to consider. He gave no 
express direction on the subject either of 
attempted murder or of abetting murder. 
It appears to their Lordships that, as the 
whole summing up was rested, in sentences 
more than once repeated, upon the prisoner 
being one of those inside tlie room and on 
his firing at the Postmaster, tlie direction 
to the Jury to take his statement into ac¬ 
count might well be understood as implied¬ 
ly instructing them to acquit, if they be¬ 
lieved his whole statement as to his action 
and his connection with the murder to be 
true, since in that case the conditions would 
not be fulfilled on which throughout the 
summing-up it was stated that the guilt of 
the accused must rest. This view, however, 
was not put forward in the Court below, and 
their Lordships are quite satisfied to deal 
with the matter as it was presented to the 
High Court upon the question of misdirec¬ 
tion. 

The note of the defence submitted, which 
was taken by the Trial Judge is as follows: — 
“No evidence of murder, because no evi¬ 
dence that prisoner killed him." This he 
overruled, saying quite riglitlj' “tliere is 
evidence that accused fired the fatal shot." 
If the defence subsequently raised before 
the High Court liad heeji put before liim 
intelligibly, it should have been a submis¬ 
sion that the Jury ought to acquit if they 
thought that the accused eitlier fired and 
missed or did not fire at all, and that they 
must not find that he fired the fatal shot 
without weighing the fact that the pro¬ 
secution had not actually proved that neithei’ 


of the other men fired from a German auto¬ 
matic pistol like tiie prisoner's though 
there was evidence making it improbable, 
that they were armed as he was. As to 
the subsequent defence resting on aljetment 
it does not appear to have been thought of 
at all. It would be a circumstance proper 
to be considered on the ap])lication for 
special leave, that, neither in cross-examina¬ 
tion nor in argument before the verdict 
was found, was an.v point about abetment 
taken, jior was even any point as to an 
attem})t clearly urged. It was not too late 
to have amended the charge and to have 
given further directions to the Jury {Cr. 
J*. C., s. '227; and points not lu'operl.v raised 
at the trial are nut points wliich, in ordinaiy 
circum3tance.->, deserve much consideration 
as grounds for special leave. In the pre¬ 
sent case, however, their Lordsliips think 
it unnece.ssary to dwell farther on this 
matter. 

In tlie period of over sixty vears avIucIi 
have elapsed since the Indian Penal Code 
came into force, a very large number of cases 
have, of course, been reported, in Avhich 
joint commission of crime, attempts to com¬ 
mit crime. and abetments of crime, in many 
and very various forms, have been the siib- 
jectof judicial rulings. With insignificant 
exceptions the Code has been interpreted in 
all the Indian Courts down to a lew ^-ears 
ago in conformity Avith the English' law 
existing in 18G0. 

The learned Judges in the High Court 
examined the authorities so fully and ex¬ 
haustively that it Avould serve no good pur- 
jjose if their Lordships Avere to discuss them 
again seriatim. The chief authority for the 
appellant is a decision of Stephen, J., iu 
lull, in Emperor V. Xirmal Kanta Roij 
(1), a case in Avhich two men, obA’iously 
acting in concert, haAung both fired at a 
policeman, one hitting and killing him and 
the other failing to hit him at all, that 
learned Judge directed the acquittal of tlie 
latter, avIio was charged under ss. 302/31 
Avith murder. He held that, appljdng s. 31 
to tlie case, the criminal act A\’as the killing 
of the policeman, that only one man killed 
him, not both, that all the prisoner did Avas 
to try to kill him, and that the criminal act 
charged A\'as not done by seA'eral persons at 
all, that is to say, tvas not under Vie. circum¬ 
stances a joint act, and he added "the only 

act he can be liable for under the section is 

(1) 21 Ind. Cas. 310: H C, 1072; 18 C. W, N. 102S: 

15 Cr. b. J. 160 , ’ 



BAREXDRA KDMAR GHOSE l\ EMPEROR. 



[85 I. C. 1925] 


('hi- d'jiie by several persons of whom he 
was one, that is by the man who escaped and 

himseir.In order to make the accnsial 

liable for murder under s. 34 it wouhl be 

necessaiv to sav that an olTence ami an at- 

« • 

tempt to commit it are the same ‘act,’ which 
seems to me not to be the case." This view 
of the meaning of s. 34 was adoi)ted in 
Emperor v. Profulla Kiini>ir Mazunulur 
(2), the High Court observing that "s. 34 
does not create an nITence, the provisions 
thereof merelv lav down a rule of law", 

• c 

Reference mav also be made to Chundnu 

% 

Sitiyh V. Eiiipi ror (3), H'irtiant Siiinh v. Em¬ 
peror ({} and Bal nl Siugh v. Einpvr<tr{[)i. 

Before 1914 there seems to have been no 
ease in Bengal in which the view of s. 34 
formulated by Stephen, J .hiXirmaVs aist (,1) 
was adopted by any Judge, while the cases 
to the conti-ary are numerous. It isevident 
that till then the view jiow contended for had 
a very small place in the voluminous body of 
criminal decisions, and it has since been as 
often criticised as followed and more often 
than not has been disregarded altogether. 
Tins is so in all the Courts in India. 
The doing to deatli of one person at the 
hands of several by blows or stabs, under 
circumstances in which it can never be 
known which blow or blade actually extin¬ 
guished life, if indeed one only produced 
that result, is commonin cinninal experience 
and the impossibility of doing justice, if the 
crime in such cases is the crime of attempt¬ 
ed murder only, has been generallj^ felt. It 
is not often that a case is found where .several 
shots can be proved and yet there is only 
one wound, but even in such circumstances 
it isobvioxis that the rule ought to be the 
same as in the wider class unless the words 
of the Code clearly negative it. Of course 
questions arise-in such cases as to the extent 
to which the common intention and the 
common contemplation of the gravest con¬ 
sequences may have gone, and participation 
in a joint crime as distinguished from mere 
presence at the scene of its commission, is 
often a matter not easy to decide in complex 
states of fact but the rule is one that has 
never left the Indian Courts in much doubt 


(2) 71 Ind. Oac. 2G7; oO C. 41. 2-1 Cr L J 7C, 
a923)A.I.R.fG.)453. i cr, u J. ,G 

Cr\^ 13t;40 A. 103; 16 A. L. J. IX; ; 

52 lad. Cas. 395; 21 I>. R. 1919 Cr.; 20 Cr. L. 


As illustrations of the course of decision, 
reference maybe made to the casesofQween- 
I'Jmpnss V. Jan Mahamed ( 6 ), Queen-Evi” 
/(/■t'N.s V. Mahabir Tiicari (7), Kesliivar Lai 
Slmhd V. Girishchiindar Dutt (8j, Gouridas 
S<imasudra y. Emperor (9), Kanhaiy.Em- 
jicror (lOj and Manindra Chandra Ghose v. 
Emperor (11). 

The ai^pellant's argument is, in brief, that 
in s. 34 "a criminal act," in so far as murder 
is concerned, means an act which takes 
life criminally within s. 302 because the 
section concludes by saying “is liable for that 
act in the same manner as if the act -were 
done by himself alone” and there is no act 
done by himself alone, which could make a 
man liable to })e punished as a murderer, 
except an act done \)y himself and fatal to 
liis victim. Thus the eifect is that, where 
each of several persons does something 
criminal, all acting in furtherance of a 
common intention, each is punishable for 
what he has done, as if he had done it by him¬ 
self. Such a proposition wa.s not worth enact¬ 
ing, for if a man has done something crimi¬ 
nal in itself he must he punishable for it, 
and none-the-less so that others were do¬ 
ing other criminal acts of their own at the 
same time and in furtherance of an inten¬ 
tion common to all. It follows from the ap¬ 
pellant’s argument that the section only ap¬ 
plies to cases where several persons (acting 
in furtherance of a common intention) do 
some fatal act which one could do by him¬ 
self. Criminal action which takes the foim 
of acts by several persons, in their united 
effect producing one result, must then be 
caught under some other section and, except 
in the case of unlawful assembly, is caught 
under attempts or abetment. By way of 
illustration it may be noted that, in effect, 
this means, that, if three assailants simul¬ 
taneously fire at their victim and lodge three 
bullets in his brain, all may be murderers, 
but if one bullet only grazes his ear, one of 
them is not a murderer and each being 
entitled to the benefit of the doubt all must 
be acquitted of murder unless the evidence 

6j 1 vr. R. Cl. 49. 

ii) 21 A. 263; A. \V. X. (ISOOj 73; 0 Inc!. Dec. (n-S-) 
676. 

(8) 29 C. 496. 

(9) 2 Ind. Cas. 841; 36 C. 659; 13 C. W. N. 660; 10 
Cr. L. J. 186. 

(10) 21 Ind. Cas. 657; 35 A. 320; 11 A. L. J. 752; H 
Cr. L. J. 609. 

(11) 23 Ind. Cae. 1002; 41 C. 754; 18 C. W. N. 580; U 
Cr, L. J. 402. 
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inclines in favour of the marksmanship oc 
two or of one. 

This argument evidently fixes attention 
exclusively upon the accused person’s own 
act. Intention to kill and resulting death 
accordingly are not enough : there must be 
proved an act, which kills, done hy several 
persons and corresponding to, if not identi¬ 
cal with, the same fatal act done by one. 
The answer is that if this construction is 
adopted it defeats itself for several persons 
cannot do the same act as one of them does. 
They may do acts identically similar but 
the act of each is his own, and because it 
is his own and is relative to himself, it is 
not the act of another or the same as that 


other's act. The result is that s. 34, constru¬ 
ed thus, has no content and is useless. Be¬ 
fore the High Court the appellant’s Coun¬ 
sel put an illustration of their own, which 
may be taken now because, the whole range 
of feasible illustrations being extraordinari¬ 
ly small this one is equally exact in theory 
and paradoxical in practice. Suppose two 
men tie a rope round the neck of a third 
and pull opposite ends of the rope till he 
is strangled. This they said really is an in¬ 
stance of a case under s. 34. Keally it is not. 
Obviously each is pulling his own end of the 
rope, with his own strength, standing in the 
position that he chooses to take up, and exert¬ 
ing himself in the way that is natural 
to him, in a word in a w’ay that is his. 
Let it be that in effect each pulls as hard 
as the other and at the same time and that 


both equally contribute to the result. Still 
the act, for which either would be liable, is 
done by himself alone is precisely not the 
act done by the other person. There are two 
acts, for which both .actors ought to suffer, 
death separately done by two persons but 
identically similar. Let us add the element, 
that neither act without the other would have 
been fatal so that the fatal effect was the 
cumulative result of'the acts of both. Even 
this does not mike either person do what 
the other person does: it merely makes 
the act for w'hich he would be liable if 
done by himself alone, an attempt to 
murder and not an act of murder and 
accordingly the case is not an illustration 
of 8. 34. To this the reply was made be¬ 
fore the High Court that in a case where 
death results from the cumulative effect of 
different acts, each actor must be deemed 
guilty of murder, though whether because 
It cannot be shown that it was not his act 
alone which took thevictiin's life or because 


the absurdity of the argument had to 1)3 
disclaimed somehow, it is not easy to deter¬ 
mine. Yet absurd it is, and absurd it must 
remain. ‘‘Where two men have done a man to 
death," said the learned Counsel (Record 127) 
“your Lordships will not inquire into the in¬ 
dividual effect of each blow but the point 1 
am insisting on is that the doing to death 
must have been the joint acts of both." This 
concession, rational enough in itself, is an¬ 
other way of saying that the section really 
means ‘‘when a joint criminal act has been 
done by the acts of two persons in further¬ 
ance of a common intention each is liable 
for that joint criminal act as if he had done 
it all by himself." On the other hand, if it 
is read as the appellant reads it, then, return¬ 
ing to the illustration of the rope, if both 
men are charged together but each is to be 
made liable for his act only and as if he 
had done it by himself eacli can say that 
the prosecution has not discharged the onus 
for no more is proved against him than an 
attempt, which might not have succeeded 
in the absence of the other party charged. 
Thus both will be acquitted of murder, and 
will only be convicted of an attempt although 
the victim is and remains a murdered man. 
If, on the other hand, each were tried 
separately by different Juries, either Jury or 
both taking the view that the violence 
used by the man before them killed the man 
whom they knew to be dead, might return 
unimpeachable verdicts of murder, and then 
both men would he justly Ixanged. 

As soon, however, as the other sections of 
this part of the Code are looked at, it 
becomes plain that the words of s. 34 are 
not to be eviscerated by reading them in 
this exceedingly limited sense. By s. 33 a 
criminal act in s. 34 includes a series of 
acts and further, "act" includes omission 
to act, for example, an omission to 
interfere in order to prevent a murder be¬ 
ing done before one’s very eyes. By s. 37 
when any offence is committed by means of 
several acts whoever intentionally co-ope¬ 
rates in the commission of that offence by 
doing any one of those acts, either singly 
or jointly with any other person, commits 
that offence. Even if the appellant did no¬ 
thing as he stood outside the door it is to be 
remembered that in crimes as in other things 
"they also serve who only stand and 
wait." By s. 33 when several persons are 
engaged or concerned in the commission 
of a criminal act, they may be guilty 
of different offences by means of that 


52 


nAPwKN'DRA KUMAR GII03E V. EMPEROR. 


act. Head together, tliese sections arc 
reasonably plain. Section 31 deals Avith the 
doing of separate facts, similar or diverse, 
by several persons; if all are done in fur¬ 
therance of a common intention, eaeh person 
is liable for the result of tliem all, as if he 
had done^ them himself, for ‘'that act" ami 
"the act" in the latter part of the section 
must include the whole action covered l)y 
"a criminal acf in the first part, because 
they refer to it. Section 37 provides that, 
Avhen several acts are done so as to result 
together in the commission of an otfence, 
the doing of any one of them, with an 
intention to co-operate in the ohence (whicii 
may not be the same as an intention com¬ 
mon to all) makes the actor liable to be 
punished for the commission of the olTenco. 
Section 38 provides for ditferent punish¬ 
ments for ditferent offences as an alterna¬ 
tive to one t)unishment for one otfence, 
whether the persons engaged or concerned 
in the commission of a criminal act are set 
ill motion by the one intention or by the 
other. 


The other part of the appellant’s argu¬ 
ment rests on ss. 114 and 149, and it is said 
that, if s. 34 bears the meaning adopted by 
the High Court, these sections are otiose. 
Section 149, however, is certainly not otiose, 
for in any case it creates a specific offence 
and deals with the punishment of that 
offence alone. It postulates an assembly 
of five or more persons having a common 
object, viz.y one of those named in s. 141 
[Queen v. SahidAli (12)J and then the doing 
of acts by members of it in prosecution cTf 
that object. There is a difference l:«t\veen 
object and intention, for though their object 
is common, the intentions of the several 
members may differ and indeed may be 
similar only in respect that they are all 
unlawful, while the element of participation 
in action which is the leading feature of 
s 34, is replaced in s. 149 by membership 
of the assembly at the time of the commit¬ 
ting of the offence. Both sections deal with 
combinationsof persons, who become punish 
able as sharers in an offence. Thus they 
have a certain resemblance and may to some 
extent overlap, but s. 149 cannot at aiiv rate 
relegate s. 34 to the position of dealing onlv 
with joint action by the commission of 
identically similar criminal acts, a kind of 
case which is not in itself deservin- of 
separate treatment at all. ° 

U B. t‘ F, B. 347 Bt p. 359| 20 VT. 1?. Cr. 5. 
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As to s. Ill, it is a provision which is 
only brought into operation when circum¬ 
stances amountingtoabetment ofa particular 
crime have first been proved, and then the 
presence of the accused at the commission 
of that crime is proved in addition ; At/ii 
Misscr V. Ladnni Ncn'ahi (13^. Abetment 
does not in itself involve the actual com¬ 
mission of the crime abetted. It is a crime 
apart. Section 114 deals with the case 
Avhere there has been the crime of abetment, 
but wliere also there has been actual com¬ 
mission of the crime abetted and the abettor 
lias been present thereat, and the way in 
wliich it deals with such a case is this. 
Instead of the crime being still abetment 
with circumstances of aggravation, the 
crime becomes the very crime abetted. The 
section is evidentiary not punitory. Be¬ 
cause participation de facto (as this case 
shows) may sometimes be obscure in detail, 
it is estal)lislied by the presumption juins 
et de jure that actual presence plus prior 
abetment can mean nothing else but parti¬ 
cipation. Tile presumjition raised by s. 114 
brings the case within the ambit of s. 34. 

Tlie prosecution gave no evidence of any 
prior connection of the accused with the 
crime, but began the case at the time when 
the assailants appeared at the Post Office. 
The discoverj'of suridiy pistols and daggers 
among the appellant’s effects, some hours 
after the crime, was proved but not that 
they were those used in the commission of 
the nmrder. 'I’here was nothing in the pro¬ 
secution s case to show that he had instigat¬ 
ed or aided the commission of the crime 
before the actual commission began. The 
evidence on this matter was wholly suppli¬ 
ed by the prisoner himself. His statement 
was that earlier in the day, when he was 
reclining on his couch after a meal, “one, 
whom lie knew to be a God-fearing man 
and a man of learning,” came and took him 
to a house, where he found two young men. 
Here lie was solicited to go with them in 
order to commit a dacoity, and when he 
reluclanlly consented and was shown how 
to use the pistol ivith which, like the others, 
he was then supplied, he stipulated that he 
was not to be a party to any dacoity oT 
murder and was told there was to be no 
murder and he was to he there merely for 
show. It is plain from his statement that 
these persons had some hold over him, for 
when by way of excusing himself, he had 

^^a3j 27 C. 566; 4 0. W. .546; U Ind. Dec, {>’• «•) 
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said “My 'bi'other is in Government service 
and draws large pay. The mone 3 ’' I earn 
is enough for me," he states that the other 
man “looked at me for a time. I could not 
speak" ; and when he had been told that he 
was to be there only for show, he adds, 'T 
was not in a position to speak. I went with 
them." Thus his statement goes at most 
to abetting a dacoity, the crime to the 
actual commission of which he pleaded 
guilty, but, as he had stipulated with suc¬ 
cess that there was to be no murder, it is 
not itself a statement showing an abetment 
of murder. Strictly, therefore, there was 
no evidence of anj’such abetment as has to 
be proved before s. 114 comes into opera¬ 
tion. As to tlie appellant's presence at the 
Post Office, it has been alread.v pointed out 
that he gave no explanation of it at all, but 
his story was much more consistent with 
participation in the actual commission of 
the crime than with mere bodily presence 
after previous abetment. Indeed, he says 
that, when he ran awa}’^, the others had 
already disappeared; thus it would seem 
that he covered their retreat. At anj^ rate, 
his statement supports presence by way of 
actual participation in the criminal act or 
series of acts by which the Postmaster was 
killed rather than such conduct as adds to 
previous abetment bodily presence at the 
commission of the crime abetted and no¬ 
thing more, and s. 114 was never realljMnade 
applicable for want of proof of abetment of 
the very crime, at the commissioji of which 
the appellant was actually present. 

For these reasons their Lordships think 
that onlj’^ tfie most unsubstantial foundation 
was laid for an 3 ’^ -'discussion of s. 114 at all 
but, as it was fully considered by the High 
Court, they state thir own concurrence in 
the conclusion of the learned Judges 
below. Even if it be the case that the 
accused could have been convicted as an 
abettor, present at the commission of the 
offence, this is not to sa 3 ’^ that, if to presence 
there is added proof of participation, he 
could not also be convicted under ss. 34 
and 302. Participation must depend on 
the facts, but it is not negatived merel}’ 
becvise actual presence and prior abetment 
are proved. 

\ Their L:)vUhip3 do not think it useful 
I' to go at length into the history of the pre- 
1 paration and enactment of the provisions of 
j the Indian Penal Code, which played no 
a inconsiderable part, in the discussion of 
1 this subject in India. That the criminal 


law of India is prescribed by and, so far as it 
goes, is contained in the Indian Penal 
Code ; that accordingly (as the Code itself 
shows') the criminal law of India and tliat 
of England differ in sundiy respects; and 
that the Code has first of all to be construed 
in accordance with its natural meaning and 
irrespective of an 3 ’^ assumed intention on 
the part of its framers to leave unaltered 
the law as it existed before, are, though 
common-places, considerations which it is 
important never to forget. It is, however, 
equally true that the Code must not be 
assumed to have souglit to introduce differ¬ 
ences from tlie prior law. It continues lo 
emplo.v some of tlio older tecliiiical terms 
without even defining tliem, as in the ca.*<e 
of abetment. It abandons others, such as 
principal in tlie first or the second degree, 
but it must not be supposed tliat, because 
it ceases to use the terms, it does not intend 
to provide for the ideas which those terms, 
however imperfectl 3 ’, expressed. One object 
which those who framed the Code had in 
view, was to simplif.v the law; and to 
get rid of the terms “principal in tlie first 
degree” and “principal iu the second de¬ 
gree” and others was no doubt a step in 
that direction, but to introduce a general 
section, s. 34, which has little, if 
an}', content, and to attach a wholly new 
importance to abetnients and attempts, 
was to complicate not to simplifv' tlie 
administration of the law, for participa¬ 
tion and joint action in the actual 
commission of crime are, in substance, 
matters which stand in antithesis to abet- 
ments or attempts. If s. 34 was deliberate!}’ 
reduced to the mere simultaneous doing in 
concert of identical criminal acts, for whicli 
separate convictions for the same offence 
could have been obtained, no small part of 
the cases which are brought by their cir¬ 
cumstances within participation and joint 
commission would be omitted from the 
Code altogether. If the appellant’s argu¬ 
ment were to be adopted, the Code, during 
its earl}’years, before the words “in fur¬ 
therance of the common intention of all" 
were added to s. 34, really enacted that 
each person is liable criminally for what he 
does himself, as if he had done it by him¬ 
self, even though others did something at 
the same time as he did. This actually ne¬ 
gatives participation altogether and the 
amendment was needless, for the original 
words expressed all that the appellant con¬ 
tends that the amended section expresses. 
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One joint tranBaction ])y several is merely 
resolved into separate several actions, and 
the actor in each answers for himself, no 
less and no more than if the other actors 
had not been there. This got rid of qiies- 
tions about j)rincipals in the first or the 
second degree by ignoring them, and the 
object of the framers of the Code was 
attained. In truth, however, the amend¬ 
ing words introduced, as an es.'^ential 
part <)f the section, the element of a 
common intention prescribing the con¬ 
dition, under which each might be 
criminally liable when there are several 
actors. Instead of enacting in effect that 
participation as such might be ignored, 
which is what the argument amounts to, 
the amended section said that, if there 
was action in furtherance of a common in¬ 
tention, the individual came under a special 
liability thereby, a cliange altogether re¬ 
pugnant to the suggested view of the origi¬ 
nal section. Really the amendment is an 
amendment in any true sense of the word, 
only if the original_ object was to punish 
participants by making one man answerable 
for what another does, provided what is 
done is done in furtherance of a common 
intention, and if the amendment then 
defines more precisely the conditions under 
which this vicarious or collective liability 
arises. In other words, “a criminal act” 
means that unity of criminal behaviour, 
which results in something, for which an 
individual would he punishable, if it were 
all done by himself alone, that is in a 
criminal offence. 

Their Lordships are accordingly of opin¬ 
ion that the Full Bench of the High Court 
rightly construed s. 34 of the Indian Penal 
Code, and that the view taken of it in 
Emperor Nirmal Kania Roy (1) is not 
correct. This disposes of the mkin question 
raised in the appeal and in the application 
for special leave. Assuming that Page J 
in taking the view of s. 34 which he did 
take, directed the Jury correctly on the 
subject, there IS admittedly little left in 
the general objections to his summing-up 
It was very fully examined by the h'lili 
Bench of the High Court, and iL^ed 

ships do not think it n"ecSa7y to^^'xamJr ^ 
It sentence by sentence nr tn ^ ii. 

r^ons which the learned Judges g^vrfo? 

their conclusion. It is enough to sly that 
havmg fully considered the 8^Sng-up 


themselves, tliey entirely concur in the 
conclusion of the Full Bench. The learned 
Judge's direction was not erroneous in 
point of law, and it sufficiently dealt with 
the material facts. It, therefore, contained 
no misdirection: still less was it such a 
summing-up as affected the due course of 
justice and the right of the prisoner to be 
fairly tried according to law within the 
strict and narrow limits, ivhich have long 
been laid down by their Lordships’ Board 
when special leave to appeal is asked for in 
criminal matters. 

The argument against the competence of 
the appeal was substantialh' as follows:— 
Subject to the satisfaction of the conditions 
which Art. 41 contains, the appeal is a 
limited appeal as of right, and must, there¬ 
fore, be strictly construed. It is given in 
two cases only and beyond those cases 
any appeal is incompetent. The two cases 
are these; first, that the High Court, in the 
exercise of its original criminal jurisdiction, 
has passed a judgment, order or sentence; 
and, second, that there has been a criminal 
case where the Court, exercising original 
jurisdiction in that case, has itself reserved 
a point or points of laiv for the opinion of 
the High Court. The present case does not 
fall within the words “from any judgment, 
order or sentence of the said High Court 
of Judicature...made in the exercise of 
original criminal jurisdiction” but it must 
be brought within the second alternative. 
Now, the Advocate-General of Bengal, 
under Art. 26 of the Letters Patent, granted 
his certificate that in his judgment “whe¬ 
ther the alleged direction or the alleged 
omission to direct the Jury do not in law 
amount to a misdirection should be further 
considered by the said High Court.” After 
full consideration of the question so raised, 
the Full Bench of the High Court made its 
order in the following terms: “The order 
of the Court is that the application made 
by the prisoner under cl. 26 of the 
Letters Patent do stand dismissed”; and 
this is the order by which the appellant is 
really aggrieved. It is true that in his 
petition to the High Court for a declaration 
of the fitness of his case for further review, 
he saj^s “that being aggrieved by the said 
dismissal of his application and by the 
judgment and sentence passed and pro¬ 
nounced upon him by the Hon’ble Mr. 
Justice Page, your petitioner prays for 
leave to appeal therefrom to the Kings 
Most Excellent Majesty in Council;’* 
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thb statement is doubly inexact. The 
High Court does not and does not purport 
to grant leave to appeal: it grants.or Avitli- 
holds a declaration of its opinion on the 
fitness of the case for appeal. Farther, the 
appeal is from the order of the High Court 
itself refusing to exercise its power to in¬ 
terfere with the trial and sentence. If it 
had discharged the sentence and directed 
an acquittal to be entered, the appellant 
would not have been aggrieved b 3 ’^ the 
judgment and sentence of Page, J., at all. 
If it had altered the sentence, his grievance 
would have been that the alteration did not 
go far enough. Accordingly his application 
is made in a case whicli does not fall within 
the words “in an.v criminal case where any 
points of law have been reserved for the 
opinion of the High Court in manner herein 
before provided by any Court which has 
exercised original jurisdiction"; for the 
points of law were reserved by the Court 
which exercised original jurisdiction, nor 
did the Court exercise its discretion in the 
matter in terms of Art. 25. That Article 
provides that, but for the case therein ex¬ 
cepted, “there shall be no appeal to the 
High Court from anj^ sentence passed in 
any criminal trial })efore the Courts of 
Original Criminal Jurisdiction which ma.v 
be constituted by one or more Judges of 
the High Court" and although Art. 20, 
which states what is to be done wdth these 
points reserved, introduces anew reserving 
authority, determination of the Higli Court 
on the question reserved is final, except 
only for the express provision of Art. 41. It 
says:— 

“And we do further ordain that on such 
point or points of law being so reserved as 
aforesaid, or on its being certified by the 
said Advocate-General, that in his judgment 

.a point or points of law w’hich 

has or have been decided b,v the said Court 
should be further considered, the said High 
Court shall have full power and authority 
to review the case and finally determine 
such point or points of law." 

Now, Art. 41 names, a.s part of the 
defining limits of the right to appeal to His 
Majestj^ in Council, a reservation of points 
of law by a Court exercising original juris¬ 
diction, which is not the reservation made 
in this oaie, and the fact that a reservation 
by the Advocate-General is mentioned and 
provided for in s. 2fi, and is omitted from 
s. 41, makes the intention clear. When an 
authority outside the High Court is em¬ 


powered to bring about a riglil of first 
appeal by a certificate of his own, that 
appeal is to the High Court and is finally 
concluded hy its determination. There is 
no second appeal. When the reservation 
originates within the High Court ilself, 
then, subject to the approval of the Higli 
Court to the fitness of the case in that 
regard, a second appeal is competent. 
With Art. 41 the Advocate-General has 
nothing to do. The proceedings of the 
two Ti'ibunals, the High Court exer¬ 
cising original criminal jurisdiction and 
the High Court determining by its judg¬ 
ment points reserved for its consideration 
are strictly’ two proceedings, and, when the 
Trial Judge is /unctns orHdo and the whole 
matter has passed toihe ('ourl in review, 
the conditions under wliicli tlie fnrtlier 
decision in review can be ]>rouglit l)efc)re 
His Majesty in ('ouncil under Art. 41 arc 
strictl^*^ limited to those which tliat section 
prescibes for that very case. Such was 
the submission on behalf of the respond¬ 
ent, and there can ])e no donbt tliat it 
was a weight^' one. 

Having arrived at tlie alcove stated con¬ 
clusion on the construction of the Code, 
which goes to the root both of the appeal 
and the application for special leave, their 
Lordships do not, however, think it nece.s- 
sary to proceed with the question whether 
in this case an appeal under Art. 11 of tlie 
Letters Patent is competent, la 1901 an 
appeal [Subvahmauid Aijynv v. King-Kmper- 
or (14)], was lieard and detei inined by their 
Lordships' Hoard, in which the decision 
under review Avas that of the Higli C’ourt at 
Madras in a criminal matter, brought before 
it on the certificate of the Advocate-General 
under Art. 2(). The terms of the Letters 
Patent of tlie High Courts of Calcutta and 
Madras are for the present purpose identical. 
No objection was taken by Counsel that 
under these circumstances an appeal to their 
Lordships’ Board Under Art. 41 was incom¬ 
petent, nor is any question raised on this 
point in the judgment of the Board, and 
the explanation of this circumstance pro- 
babl}'^ lies in the fact that in addition to 
the appeal under Art. 41, special leave to 
appeal had been applied for and had been 
granted by Her Majesty in Council on 29tli 
June 1900. The decision in tnat case does 
not, therefore, conclude this matter, but 


yU) 25 M. 01; 
2« I. A. 257; 5 C. 
160. 


11 M. k- J- 23.>; 3 I'.fiii). k. K. 5-10', 
\V. N. 860; 2 Weir 271; 8 Sar. P. C. J. 
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their Lordships think it inexpedient to 
deal-with the objection now, since on the 
other grounds above stated the apponl itself 
in their opinion must fail. Tliey desire, 
however, to say that they must not lie un¬ 
derstood as giving any encouragement to 
appeals in criminal matter under Art. -11, 
where no point of law has been raised by 
the Trial Judge, nor are appellants, wlio 
have chosen thi.s mode of bringing their 
case before the Board, to assume that an 
application for special leave to ajipcal as 
an alternative will be granted or even enter¬ 
tained by their Lordships. 

For similar reasons they do not deal with 
other considerations relating to the grant 
of special leave to appeal to His Majesty 
such as the following. Although in general 
hardly anything could more conspicuously 
violate natural justice than to convict and 
sentence a man for an offence of which lie 
was not guilty, it may be that irregularity 
alone is the proper term to use, wlien, the 
facts being the same, the evidence the same 
the guilt the same, and the punishment 
the same, error has occurred in indicting 
him under the section which charges tlie 
full offence instead of under the sections 
which charge an attempt at oran abetting 
of the full offence, especially when tliis 
error could have been corrected in lime, 
if the accused had put liis Counsel in a 
l-iosition to raise his defence cleaWy and in 
due form at the trial. Upon t/i/s point 
also their Lordships express no opinion at 
present. 

K- s. D. Order nccordincflti. 

Solicitoi-s for the Appellant:—Messrs! f. L 
Wilson & Co. 

Solicitors for the Crown;—Solicitor, India 
onice. 


OUDH JUDICIAL COMMIS 
SIGNER’S COURT. 

Miscellaneous Application No. 259 

OF 1924. 


May 24, 1924. 

Present: —Mr. Pullan, A. J. 0. 
PEARAY LAL— Accused—Applicant 

re?'6us 

PUTTAN AND OTHERS— Opposite Partv- 

Criminal Procedure Code (ActV oi I h 

of caso-PUacier Lppoarini 


Tliero i.> no rule against a Pleader appearing in 
tlip CV>\ut of his father, and tlie mere fact that the 
son of a Magistrate appears as a Pleader in a case 
l)cfore him. r;ann<<t be a ground for transfer of the 
eas^ from hi.s C’ourt. 

Miscellaneous application for transfer of 
case under s. 526, Cr. P. C. 

Mr. Mohammad Aynb, for the Applicant. 

JUDGMENT.— This is an application 
for transfer of a criminal case under 
s. 520, Cr. P. C., from the Court of 
Pandit Lajja Ram, Plonoraiy Magistrate, 
Shahabad to Hardoi. The first ground 
given i.s that the complainant in the case 
is a tenant of Pandit Lajja Ram but this 
has not been suppf>rted by tlie affidavit. 
The second ground is that Pandit Lajja 
Ram's son is a Pleader and that he has 
been engaged by tlie other side. If such 
a groun(l were accepted for the transfer 
of a case no Pleader would be able to 
practice in the Court of his father. As 
there is no rule against a Pleader appear¬ 
ing in tlie Court of hi.s father I cannot 
accey)t this ground for transfer. The 
third ground is that tlie appellant cannot 
get a Pleader in Shahabad and the fourth 
is that he cannot take a Vakil from 
Hardoi to Shahabad. But in view of the 
fact that the complainant has already 
engaged a Pleader in Hardoi to press his 
case for transfer in the Court of the 
Deputy Commissioner and has engaged a 
IMeader in this (^ourt 1 cannot but V)e 
sceptical as to liis inability to prosecute liis 
case in Shahabad. The remaining grounds 
of appeal are vague assertions unsupported 
by any substantial reasons to the elTect 
that the complainant fears that he will 
not have a fair and impartial trial in the 
Court of Pandit Lajja Ram. Pandit Lajja 
Ram is a Magistrate of wide experience 
and of the highest possible reputation. 
I have not the sligtest ground for suppos¬ 
ing tliat he will not give the complainant 
a fair and impartial trial. The applica¬ 
tion is rejected. 

N. H. Application rejected. 
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BOMBAY HIGH COURT. 

Criminal Application for Revision 

No. 202 OF 1924. 

September 17,1924. 

Present: —Mr. Justice Marten and 
Mr. Justice Fawcett. 

CHANDRI BAWOO— Accused 

SlMPEROR— Opposite Party, 

Bo7nbay Prevention of Prostitution ^lc< (XI of 1023), 
ss. 5, 10 (1)—Police Officer not specially authorised — 
Arrest complaint, legality of — Court, whether 

can try accused-Report when validly made-Crimi- 
nal Procedure Code (Act V of ISOS), ss. 4 (/)(!)). IVO. 

The arrest of a woman under s. 10 fli of the Horn- 
hay Prevention of ProsJ itution Act bv a Police Otlicer 
who is neither specially authorised‘in this behalf by 
the Commissioner of Police, nor has received any 
complaint against her, is illegal, and the Court lias 
no jurisdiction to take cognizance, of the ofi'ence 
■without a proper complaint within the meaning (*f 
s. 4 (1) (h) of the Cr. P. O. being tiled in the ordinarv 
way. [p. 58, col. 1.] 

King-Emperor v. Sada, 2G B. 150; .3 Bom. I.. R. 580. 
Emperor v. Vinayak Damndar Savarhar, 10 Ind. Cas 
95G; 35 B. 225; 13 Bom. L. R. 2!)C; 12 Cr. L. ,T. 35(> 
and Emperor v. Ravalu Kcsigadii, 2G M. 12-1; 1 Weir 
630, distinguished. 

Emperor v. Madho Dhobi, 31 C. 557; 7 C. W. N. 
C61, referred to. 

Per Fawcett, J.— To bring a repoi-t within cl. 
of s. 190, Cr. P. C., it must be a report which is validly 
made in accordance with the law govciming a Police 
investigation and the committing of an accused to a 
Magistrate's Court, [p. CO, col. l.J 

Criminal Application from an order j^ajss- 
ed by the Additional Presidency Magis¬ 
trate, Bombay. 

Messrs. M. A. Coelho and P. O. Pra- 
ilhan, for the Accuser], 

Mr. S. S. Patlcar, Government Pleader, 
for the Crown. 

JUDGMENT. 

Ma^pten^ J.—We have been engaged 
for over an hour and a quarter in considering 
the question wliethcr an alleged prostitute 
has been rightly lined Rs. 5. But tlie ap¬ 
parent minor nature of the oITencc is quite 
disproportionate to the points of general 
jurisdiction and policy involved. 

Shortly stated, the accused alleges that 
she was wrongfully arrested under s. 10 (Ij 
of the Bombay Act XI of 1923 (the Bombay 
1 revention of Prostitution Act. 1923) and 
that accordingly the Magistrate had no 
junsdiction to hear the case and that con¬ 
sequently her conviction, notwithstanding 

Pi’otest, was illegal. 

Now under s. 10 (1)“ Any Police Ofiicer 
on complaint, and any Police Officer autho- 


5? 

rized in tliis behalf by the Commissioner 
of Police by special order without such 
complaint, may arrest without a warrant 
anj^ person committing, in his view, any 
offence punishable under s. 3, if tlie name 
and address of such person be unknown 
to such Police Officer and cannot be ascer¬ 
tained by him then and there." 

The offence in question under s. 3 is, to 
put it shortly, soliciting. I will assume for 
a moment that the name and address of 
the accused Avere unknown to the Police 
Officer who arrested lier, and that it could 
not be ascertained by him then and there. 
It is common ground that this Police Officer 
had not been autliorised l)y the Com¬ 
missioner of Police by any special order 
to effect sucli an arrest. So there i.s no dis¬ 
pute on this point. 

But it was said that this Police Officer 
had arrested her “on complaint" Avithin 
the meaning of s. 10 (1). As to that it 
Avas contended for the accused that the 
expression “complaint" meant a formal 
complaint as defined bys. 4 of the Cr. P. C. 
It Avas argued, hoAvever, by the prosecution 
that the true construction of s. 10 (1) is tliat 
a complaint means a complaint oral or 
otherwise made to a particular Police Officer 
at or about the time Avhen the offence in 
question is committed, and that it is not 
confined to a technical com})laint Avithin 
the meaning of s. 4 of the Cr. P. C. Assum¬ 
ing that to be so, there is no evidence here 
that any such complaint Avas in fact made 
to the Police Officer. Counsel for the 
accused Avho Avas also in the proceedings 
before the Magistrate tells us that no evi¬ 
dence Avhatever on that point A\’as led by 
the prosecution, and that on the contrary 
the Police admitted that there had been 
no complaint. The learned Government 
Pleader on instructions told us in reply 
that the Police had receh^ed an allegation 
about the accused the evening before the 
arrest and that was Avhy they sent a Police 
Constable to this particular street the next 
day. But even if any such allegation 
made the day before the arrest could be 
such a complaint as is contemplated by 
s. 10, as to Avhich I saj'nothing, there is no 
evidence on that point, and I accept (^ouii- 
seTs statement that in the Court below 
nothing of the sort Avas ever said there. 

That being so, it follows that the Police 
Officer in question cannot rely on s. 10 of 
the 1923 Act to justify the arrest of the 
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accused lie made. In other words, the arrest 
■was illegal. 

That brings us next to s. 190 of the Cr. 
P. C. I'liat section enables a Magistrate 
to “take cognizance of any offence; (a) 
upon receiving a complaint'of facts which 
constitute such offence; (6) upon a report 
in writing of such facts made by anv Police 
Officer; (c) upon information received from 
any person other than a Police Officer, or 
upon his own knowledge or suspicion, that 
such offence has been committed." Ob¬ 
viously sub-s. (c) does not apply here. And 
if the arrest was illegal it is not contended 
that there was a report in writing hy a 
Police Officer within the meaning of sub- 
s. {h). But it is said that there was here a 
“complaint" within the meaning of sub- 
s. (a). Now when one turns tos. -1 (1) (70 of 
the Code, “complaint" means “the allegation 
made orally or in writing to a Magistrate, 

itii a view to his taking action, under 
this Code, that some person, whether known 
or unknown, has committed an offence, 
but it does not include the report of a 
Police Officer.” 

The answer made by the accused is that 
the only document before the Magistrate 
was the charge-sheet and that this was not 
a complaint within the meaning of s. 4 (1) 
{h) and that the report of a Police Officer is 
expressly excluded from the definition of a 
complaint. This charge-sheet is the large 
brown paper document Avhicli is the ordi¬ 
nary document by which cognizable cases 
are put before the Magistrate by the Police 
But on the above findings this was not a 
cognizable case. 

The prosecution next relied on Kina- 
Emperor y.Sada (1) in which it is said that 
a Police Officer can make a formal com¬ 
plaint in a non-cognizable case, and that 
it would not then be a report within the 
meaning of s. 4 (1) (h). But. as my 
learned brother pointed out in the argu¬ 
ment, the learned Judge says at page 155 * 
“The proceedings show that the° Police 
Constable purported to file a complaint 
and in fact did file a complaint, on which 
the^case was instituted against the accused 
person. The Magistrate to whom the com¬ 
plaint was made, and who took cognizance 

of the alleged offence, is a Tl.ird Class 
Magistrate. Therefore s. 190 (1) io {r. 
applicable (see Sch. IV of the Cr P P' 
and thus the Third Class Magistrate could 

a) 26 B. 150; 3 Bom. L. R. 586. 
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only l)ave taken cognizance under s. 190 (a) 
or (6), that is, upon receiving a complaint, 
or upon a Police report." 

It will be seen, therefore, that in that par¬ 
ticular case there was an ordinary'formal 
complaint filed in the ordinary way. But 
liere I am unable to look upon this charge- 
sheet as a complaint within the meaning of 
s. 4 ( I ) (/; ). It was not intended to such, 
nor is that its normal use. 

Then it was argued that even supposing 
the arre.st was illegal the Magistrate could 
still hear the case and that the conviction 
should not be set aside. The only Bombay 
case cited to us is Emperor v. Vinayak Da^ 
modar Savarkar i2). But that was a totally 
different case where it was alleged that the 
arrest of the accused outside British India 
in Marseilles) was illegal, and, there¬ 
fore, his subsequent arrest in India when 
the ship reached Bombay was illegal. The 
Court there held that the Indian Courts were 
not concerned with the question whether 
the arrest in a foreign country was legal or 
illegal. Here we have nothing of that sort 
whatever. It is the case of an Indian sub¬ 
ject being wrongfully arrested in India 
under Indian law. 

Then two other cases of Emperor v. Ra- 
i^ahi Kesigadu (3) and Emperor v, Madho 
Dhobi (4) were cited. As far as Emperor v. 
iiara/a jfCcsiT/adu (3) is concerned, that was 
a case under the Madras Abkari Act, and 
the question there was whether a Revenue 
Officer or Excise Officer had made an arrest 
outside a particular circle or area. It was 
said that tliere had been a particular 
Government Notification which narrowed 
his circle in such a way that the particular 
place of arrest was outside it and, therefore, 
the arrest was illegal. As I read the judg¬ 
ment of the Court they held that this 
Government Notification did not affect the 
powers of arrest by this particular officer, 
whether or no this circle or area was altered 
in the way I have mentioned. They say 
(page.125*):—“He (the Magistrate), however, 
acquitted them on the ground that the 
officer who arrested them was an officer 
who, under the terms of the notification of 
November 24, 1899, had only authority 
within the area of his circle and that when 

(2) 10 Ind. Cas. 956; 35 B. 225; 13 Bom. L. R. 296; 

12 Or. L. J. 356. 

(.3)26M. 124; 1 Weir 630. 

(4) 31 0.557; 7 C. W. N. 661. 
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he arrested the accused he was acting out¬ 
side that area. The notification in ques¬ 
tion did not, and could not, operate so as to 
limit the powers conferred upon officers by 
s. 34 of the Act.’' 

That being so, it seems to me that was 
sufficient to dispose of the case, ri>., that 
the officer had power to arrest. It is true 
the Court went on to say (page 125): — 
“The question wdiether the officer who 
effected the arrests was acting within or be¬ 
yond his powers in makingthe arrest doesnot 
affect the question of whether the accused 
were guilty or not guilty of the offence with 
which they were charged. The Magistrate 
had jurisdiction under s. 190 of the Or. P. C. 
to take cognizance of the offence." 

Then in Kmpevor v. Mad}w Dhobi (4), the 
judgment at page 500 states:—“ Section 55* 
of the Code is, however, expressly applic¬ 
able; so the arrest of Madho Dhobi by 
Inspector' Hamilton, who says he is in 
charge of a Police station in Calcutta, 
appears to have been quite legal," 

That being so, this appears to me to be 
another case where the Court on the facts 
of that particular case came to the con¬ 
clusion that the arrest was legal. Conse¬ 
quently any obseiwation made to the effect 
that it did not matter whether the arrest 
was legal or illegal would appear, with 
great respect, to be obiter. 

In the present case we have a Bombay 
Act to consider the effect of. It is a new 
Act, and, as I read s. 10, it has been de¬ 
liberately inserted so as to afford reason¬ 
able protection to the public. An ordinary 
Police Constable is not to be allowed to 
arrest any female in a street unless a com¬ 
plaint has been made tcj liim of her conduct, 
and unless he himself sees the offence 
committed, and he cannot discover her 
name and address. Or, on the otlier hand, 
the Constable must be authorized by the 
Commissioner of Police by a special order 
to effect an arrest of this description, and 
one cdn quite understand the reason for 
this, viz.f to ensure that mistakes should 
not be made and that some innocent woman 
should not be dragged off to prison or put 
under arrest in the public street by any oi di- 
nary Police Constable. 

One knows that mistakes of that kind by 
the Police in England have led to .strong 
public criticism. I remember in particular, 
many years ago, one case at Canibiidge 
where a mistake of tliat nature by th e l-ni- 

♦tage of 31 O.-^lEd.} 




versity Proctors led to interference by 
Parliament and a public inquiry, as a result 
of which the jurisdiction of the University 
authorities to arrest women in the streets on 
an accusation of soliciting was taken away 
from them altogether. 

I, therefore, regard this case as one of 
some public importance. I am certainlj- 
not inclined to stretch a point and hold that 
the arrest, though illegally made, did not 
affect the powers of the Magistrate subse¬ 
quently to hear the case. And when I find 
here that the question of jurisdiction Avas 
taken before the Magistrate at the outset 
of the proceedings, then, in my opinion, the 
proper course for us to do, if we come to 
the conclusion as we do that the Magistrate 
had no jurisdiction to hear the case, is to 
quash the proceedings and to direct the fine, 
if paid, to be refunded. 

That accordingly is the order Avhich I 
would pass. 

Fawcett, J. —The question before us 
is whether the Presidency Magistrate had 
jurisdiction under s. 190 of the Or. P. C. 
The learned OoA'^ernmenfe Pleader argues 
that AA'hether the accused Avas validly arrest¬ 
ed or not has nothing to do Avith the ques¬ 
tion Avhether she Avas properly convicted of 
tlie offence alleged againsther. But in this 
particular case, in my opinion, the validity 
of tlie arrest is a question AA'hich does 
materiallyaffect the question of jurisdiction. 
It is not the case that a Police Officer is 
generally authorised to arrest a person com¬ 
mitting in his Auew the offence of soliciting, 
Avhich is made punishable by s. 3 of the 
Bombay Act XI of 1923. If that had been 
so,then, no doubt, the GoA^ernment Pleader’s 
argument might be valid. But here a veiy 
restricted power of arrest is given and 
certain conditions are laid down as to the 
circumstances under Avhich that poAA'er can 
be exercised. The ordinary rule of con- 
si niclion regarding penal Statutes requires 
that those conditions should be strictly 
complied Avith before a Court can hold that 
llicre has been a proper arrest. And I 
shall show shortly why this question of pro¬ 
per arrest affects the question of jurisdic¬ 
tion. 

When you come to s. 190, in order to 
bring a cise, put up in the Avay this one 
Avas, within the cognizance of the Magistrate 
it would liave to fall under cl. (b) of 
s. l-)3, viz.y upon a Police report of the facts 
constituting the offence. I have not the 
slightest doubt that the charge-sheet, 
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which was the method employed for bring¬ 
ing the accused before the Court, was 
meant to be an ordinary Police report 
within the meaning of that clause. It is a 
report made in the form prescribed by s. 72 
of the Bombay City Police Act, 1002, con¬ 
taining exactly the information that is there 
prescribed, viz., the names of the parties; 
(6j the nature of the information; (e) the 
names of the persons who appear to be 
acquainted with the circumstances of the 
case; and (d) a statement showing whether 
any person accused in such case has been 
arrested or has been released on his bond, 
and if so, whether with or without sureties. 
That information, including the fact of this 
accused being arrested, is contained in this 
docunient, and it was sent up in the 
ordinaiy way as a report by the Police in 
regard to a cognizable offence. 

I think that is clear, and I do not under¬ 
stand the Government Pleader to have dis¬ 
puted the position, that to bring a report 
within cl. (6) of s 190, it must be a re¬ 
port which is validly made in accordance 
with the law governing a Police investiga¬ 
tion and the committing of an accused to a 
Magistrate’s Court. 

That being so, it follows from the pro¬ 
visions of ss. 57 and 58 of the Bombay City 
Police Act, that a valid report by a Police 
Offtcer in the town of Bombav of the kind 
contemplated by cl. (/>) of s. 190 can 
only be made (1) in the case of a cognizable 
offence and (2) when it contains informa¬ 
tion of a cognizable offence which he has 
been authorized by a Presidency Magis¬ 
trate to investigate. 

But the present case satisfies neither of 
those two conditions. It is not alleged 
that in this case any authority had been 
given by the Magistrate to the Police to 
investigate it, and the origin of the charge 
shows that this could not have been done. 

We have, therefore, to consider whether 
this was a cognizable offence, and for that 
purpose one has to look at s. 3 of the Bom¬ 
bay City Police Act, which says that the 
phrase “cognizable offence" shall have the 
meaning assigned thereto by the Code of 
Criminal Procedure. Consequently an 
offence to be cognizable must be one in 
which a Police Officer could arrest without 
a warrant under any law for the time be¬ 
ing in force in Bombay City. I have al¬ 
ready mentioned that there are veiy seri¬ 
ous limitations on the power of' arrest 
under this s, 10 and I am clearly of opinion 


that any case where those conditions are 
not complied Avith, cannot be described as 
a cognizable case. 

Here we have the fact, as my learned 
brother has pointed out, that there is no 
evidence tosliOAv that the Police Officer who 
made the arrest did so “on complaint” 
Avithin the meaning of s. 10, and tlie ap¬ 
parent facts go against there haA'ing been 
any such occasion for the. arrest. The 
officer Avho made the arrest Avas also not 
specially authorized in that behalf in the 
manner required by this section. There¬ 
fore, in my opinion, the Police report that 
Avas made is not a A’alid 2’eport, AA'hich 
could give the Magistrate jurisdiction 
under cl. (h) of s. 190. 

As regards the contention tliat it can be 
treated as a complaint under cl. (u) of s. HO, 

1 think it is clear that it was not intend¬ 
ed to be such a complaint ; it is not in the 
form in AA'hich a complaint is ordinarily 
made; and the jMagistrate AA-as not asked to 
issue process on the complaint, the accused 
haying already been arrested. The autho¬ 
rities relied upon hy the learned GoA'ern- 
ment Pleader in this respect liaA'e already 
been sufficiently commented upon by my 
learned brother, with whom I agree. 

Tlierefore it seems to me tliat this is a 
case Avliere the Magistrate had no real 
jurisdiction, and that consequently it is not 
one Avhich can be held to fall Avithin the 
scope of mere irrigiilarities dealt AA’ith in 
s. 537 of the Cr. P. 0. 

In the result I concur Avith the order 
proposed hy my learned brother. At the 
same time I quite realise that the Court 
should not be too technical in matters of 
this kind, and if it had not been a clear 
point of jurisdiction I should have been 
A'ery disinclined to interfere. But the 
Police can easily make arrangements to 
meet the difficulty that lias arisen in this 
case, and I do not think our decision 
should result in any material interference 
Avith the proper carrying out of their duties 
under the Act of 1923. 

K. s. D, Order set aside. 
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MAKHAJf SINGH V. EMPEROR. 


LAHORE HIGH COURT. 

Criminal Appeal No. 1293 or 1923. 

Aiiril 14, 1924. 

Present:—Ui\ Justice Martineau. 

^IAKHAN SINGH AND OTHERS— 

Appellants 

versus 

EMPEROR— Respondent. 

Identijicaihn evidence, value of—Accused not pre¬ 
viously known to ivitnesses. 

No reliance can be placed on the evidence of wit¬ 
nesses, professin^r after many months to identifv 
persons, previously unknown to them, ns liaving takeii 
part 111 the crime, unless it is shown that there was 
a regular identitication pamde in which they iiicked 
out those_pei*sons from among others. 

Criminal appeal from an order of tlie 
oessions Judge, Lahore, dated the 21st 
November, 1923, 

Dr. Nand Lai, for the Appellants. 

Mr. R. C. Soniy for the Government Ad¬ 
vocate, for the Respondent. 

.—It ai>pears that on tlie 
niglit of the 22nd October, 1922, cattle were 
stolen^ from Dhara Singh’s and Hazara 
oingh s haveli at Sarhali Kalan in the 
Lahore District. The tracks of the thieves 
were followed and the tracking party even¬ 
tually reached one Bur Singh’s haveli at 
Asal, whei'e a discussion took place about 
the *bhunga demanded by the thieves which 
was at length settled at Rs. 600. Dhara 
Singh departed ostensibly in order to bring 
th.e money, but he came back witli a Head 
Constable and two Constables. Tlie Head 
Constable tried to enter tlie haveliy but was 
knocked down with a lump of earth wliicli 
^yas throwTi at him, and then men sallied 
out of the/lai’e/i and attacked the tracking 
party and the Police causing injuries to 
several of them, the injuries sustained by 
one man, namely, Prem Singh, being fatal. 

lye persons, namely, Makhan Singh, Sul- 
akban Singh, Nikka Singh, Gurdit Singh 
alias Guria and Sohaii Singh, have been 
^nvicted of an offence under s. 326, Indian 
Penal Code, read with s. 119, in respect of 
the injuries inflicted on Prem Singli. and 
they have appealed. 

The first four of the appellants above 
mentioned live at Asal and Sohan Singh 
hves at Hudiara. Ujagar Singh, P. AV. 
Ao. 5 and Head Constable Sadik Muhammad 

say they knew Sohan Singh by appearance, 
out do not say when or how they came to 
Know him. They did not know the re- 
Sk s-PPellants, and the other witnesses 

,^®posed to the occurrence ad- 

miicealy did not know any of the apiJellants 


before. No reliance can be placed on tlie 
evidence of witnesses i>rofessing after 
many months, to identify j-iersons, previously 
unknown to them, as having taken part in the 
attack at Asal unless it is shown that there 
was a regular identification parade in which 
they picked out those persons from among 
others, as it is not stated that the ap¬ 
pellants bear anj' special distinguishing 
mai’ks by which they can be recognized. 
Now it does not appear tliat anj'^ such parade 
was held for the identification of the ap- 
l^ellants Alakhan Singh, Sulakhaii Singh 
and boliaii Singh. Sub-Inspector AVali 
Muhammad (P. AV. No. 14j says lie had 
Aikka and Ouriu identified by some of the 
piosecution witnesses at Thana Harki ou 
the 8th November 1922, but the identifica¬ 
tion report pre])ared by him, on which so 
much would depend, is not fortlicoming, 
as he says it has been lost, and of the 
various witnesses whom he mentions as 
having identified Nikka and Guria only 
two, Phagga Singh and Ujagar Singh, 
speak about the identification. It is hardly 
safe to rely on Phagga Singh's statement. 
He identified Tek Singh (one of the accused 
in tlie case) at a parade lield at Kasur, 
altliough for reasons given by the Magis¬ 
trate there was considerable doubt about 
Tek Singh's guilt. AA’itli regard to Ujagar 
Singh it is to be ob.served that there were 
two eye-witnesses of that name, and as one 
of them, namely, Ujagar Singh P. AA^ No. 5 
saj’s he was not asked by the Police to 
identifyJhe accused, probably Ujagar Singh 
mentioned by Sub-Inspector AA’ali Muham¬ 
mad is P. AV. No. 22, who speaks about an 
identification. That witness, who is said 
to liave identified Ijoth Nikka and Guria, is 
also not to be relied upon as he says they 
were armed with spears at the time of the 
assault wliereas according to the other 
Avitnesses they had sticks. The two Con¬ 
stables Nazar Hus.sain and Rahim Baksh say 
they identified Nikka and Guria at the 
ihana, but Sub-Inspector AVali Muhammad 
Avho held tlie identification, makes uo 
mention of those two persons having been 
identified by anybody. 

In the report of the occurrence Avhich 
Avassent to the thana by Head Constable 
Sadik Muhammad it Avas stated that Bur 
Singh, Makhan Singh, Sulakhaii Singh 
Nikka Singh, Tehl Singh and Sohni (i. e.| 
Sohan Singh) Avere identified, but admit¬ 
tedly none of tlie prosecution Avitnessea 
had given those names as the names of the 
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persons who had committed the assault, 
for none of them knew the names. The 
Head Constable says that he learnt the 
names from Sant Singh, lambardar of Asal, 
but Sant Singh has not been called as a 
witness, so that the fact that the names of 
four of the appellants ajjpear in the First 
Information Report in no way strengthens 
the case for the prosecution but on tlie 
contrary the case is weakened by the fact 
that Sant Singh is not produced. 

Evidence has been given as to Prem 
Singh, who was Sant Singh’s son-in-law, 
having told his companions on the way to 
•Asal the names of the thieves, including 
the names of some of the appellants. But 
the question whether or not the appellants 
took part in the theft of the cattle is quite 
distinct from the question, with which this 
case is concerned, whether they were con¬ 
cerned in the attack subsequently made 
on the tracking party and the Police at 
Asal. There is, in my opinion, no reliable 
evidence that they were concerned in that 
attack, the evidence as to the identification 
being far from satisfactory. 

I accordingly accept the Appeals Nos. 1293 
of 1923 and 60 of 1924, set aside the con¬ 
victions and sentences, and acquit all the 
appellants and direct that they be released 
and that the fines, if paid, be refunded. 

K. s. D. Appeals alloicefl. 
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ALLAHABAD HIGH COURT. 

Criminal Reference No. 376 of Id'H 

July 12, 1924. 

Prestnt: —Mr. Justice Neave 

SRI NARAIN SINGH-Applicant 

ve rsus 

EMPEROR THROUGH RANDHIR SINGH- 

Opposite Party. 

Criminal Procedure Code (i4cf V of 1S9S) ss. W 
2SS—Penal Code (Act XLV of isiso), sti' JT.i—ds 
complahit by p«6h‘c servant—Conviction under s. 17 
Penal Code -S. 228, Cr.P.C., application of. 

A Magistrate has no jurisdiction to take cognizan< 
of an offence under s. 173, Penal Code, except on il 
complaint in writing of the public servant conceme 
[p. 62, col. 2.] 

When the Cr. P. C. provides that the Court shall n 
tahe cognizance of a certain offence without comolaii 
from a public servant, it is not open to a Magi 
irate to ignore this provision hy the device of institu 


Criminal reference made bv the Addi- 
tional Sessions Judge, Mirzapur, dated 
the 13th of June 1924. 

REFERRING ORDER. -This is a 

revision against an order sentencing the 
api)licant to a fine of Rs. 30 under s. 173 
of the Indian Penal Code. The facts are 
tliat in e.xecution of a rent decree of one 
Randhir Singh a warrant of arrest with a 
notice was issued against the applicant 
Sri Narain Singh. It is said that the 
applicant was arrested on the 12th of 
December 1923 but was rescued by his 
son Lai Parshad Singh and . brother Bal- 
makund Singh. A report was made by 
the chaprasis in the thana but they did not 
want any action to be taken by the Police 
as they wanted to put the matter before 
their officer for necessary action. Accord¬ 
ingly no steps were taken by the Police and 
after waiting for some time the decree- 
holder Randhir Singh filed a complaint on 
the 2nd of January 1924 against Sri Narain 
Singh, Lai Parshad Singh and Balmakund 
Singh under s. 225 109. Proceedings were 
started against Sri Narain Singh alone. 
The learned Magistrate found that the 
offence under s. 225 was not proved but 
convicted the applicant under s. 173 of the 
Indian Penal Code. Now the applic^t 
comes here in revision. The first point 
taken by him is that the learned Magis¬ 
trate had no jurisdiction to take cognizance 
of the offence under s. 173 of the Indian 
Penal Code except on the complaint in 
writing of, the chaprasis concerned or of 
some other public servant to whom they 
were subordinate but as there was no such 
complaint the learned Magistrate had no 
power to convict him under s. 173. The 
second point is that there was no evidence 
whatsoever, on the record to support the 
finding of the learned Magistrate that he, 
the applicant, did intentionally prevent 
the service of the notice and the warrant 
on himself. First about the first point, 
s. 195 of the Cr. P. C., says that no 
Court shall take cognizance of any offence 
punishable under s. 173/188 of the 
Indian Penal Code except on the com¬ 
plaint in writing of the public servant 
concerned or of some other public servant 
to whom he is subordinate. Here no com¬ 
plaint in writing had been made by the 
chaprasis or by the officer to whom 
were subordinate and, therefore, the learned 
Magistrate had no jurisdiction to take 
Cognizance of the offence under s. 173, Wl 
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on bahalf of the opposite party it is said 
that though the Magistrate had no juris¬ 
diction to take cognizance of the offence 
under s. 173 of the Indian Penal Code vet 
under s. 238 of the Cr. P. C. he had every 
power to convict the applicant under s. 173 
of the Indian Penal Code when he had, on the 
complaint of Kandhir Singh, taken cog¬ 
nizance of the offence under s. 225 
because the offence under s. 173 of the 
Indian Penal Code, was a minor offeuce 
and on the facts proved the Magistrate had 
every power to convict the applicant of the 
minor offence. In short their point is that 
though without a complaint in writing of 
the chaprasis or their superior officer the 
Magistrate had no jurisdiction to take co¬ 
gnizance of the offence under s. 173 yet he 
had every po\ver to convict the applicant 
under s. 173 as it was a minor offence of 
s. 225 of which he had already taken cogniz¬ 
ance. But I do not agree with it. In my 
opinion they are tw^o different offences alto¬ 
gether. Section 173 applies to tiie prevention 

of the service of summons, notice, or order; 
wiiereas ss. 225 and 225B apply to resist¬ 
ance or obstruction to lawful apprehension, 
etc. i.e., to warrants of arrest, etc, Sections 
235 and 225B do not apply to summonses, 
notices and orders and in the same way 
8. 173 does not apply to w’arrants of 
arrest, etc. They are two different and 
distinct offences and the offence under s. 173 
is not a minor offence of s. 225 and, there¬ 
fore, s. 238 of the Cr. P, C. was not appli¬ 
cable and the conviction of the applicant 
under s. 173 without a complaint as requir¬ 
ed by s. 195 of the Cr. P. C. was quite 
illegal. Now taking for granted that s. 173 
was a minor offence of s. 225 and s. 238, Cr. 
P. C., was applicable let us see if the con¬ 
viction of the applicant under s. 173 w'as 
on the facts and evidence on the record 
legal. This brings us to the second ground 
of revision. Under s. 238, Cr. P. C., a person 
can be convicted of a minor offence though 
not charged with it when he is charged 
with an offence consisting of several parti¬ 
culars and a combination of some only of 
which constitute a complete minor offence 
fK charged with an offence and 

proved reduce it to a minor 
offence. Now let us see wiiat the facts and 

Jiere w^ere. In his complaint 
fi Singh had given four particulars : 

ivL * ^ warrant of arrest was issued, (2) 

ffat the applicant was arrested on the 12th 
vccember 1923, (3) that he was rescued by 


Lai larshad Singh and Balinakund Siiigii 
and (4) that the applicant tore out the 
notice. The first three had nothing to do 
with s. 173. The last was no offence at all 
Jt was admitted by the piosecutioii wit¬ 
nesses that when the notice was tendered to 
the applicant he took it and it was only 
when the w'arrant w'as shown to lum that 
he tore it out. But that, even if true, did 
not constitute an offence under s. 173.’ He 
had taken the notice and it was some lime 
after that he tore it out. The tearing out of 
the notice could not mean that he intention¬ 
ally prevented the service of notice him¬ 
self. And so it is clear that no combina¬ 
tion of the particulars given in (he com¬ 
plaint could constitute an offence under 
s. 173. Now' let us see if the fact proved 
constituted an offence under s. 173. The 
only fact found by the learned Magistrate 
against the accused is given by him thus 
“there is no doubt as to the accused’s pre¬ 
sence at his house and to the fact that he 
did^ intentionally prevent the service of the 
notice and the w'arrant on himself.” S. 173 
has nothing to do wdtli the resistance or ob¬ 
struction to the execution of a w’arrant of 
arrest. As a fact it was found by tlie 
learned Magistrate that the offence under s 
225 was not proved. Now about the notice. 
Ihe learned Magistrate did not state how 
the applicant prevented the notice upon 
himself. He had taken the notice when 
It was tendered to him and it was only 
w'hen the warrant w^as showm to him that 
he tore it out but that was no offence under 
s. 1/3. Nootherfact had been proved w'bich 
could constitute an offence under s 173 I 
do not see how on the complaint filed' bv 
Kaiidhir bingh and how^ on tlie facts found 
proved by the learned Magistrate it could 
be said that the applicant had intentionally 
prevented the service of the notice upon 
himself. The only fact about the notice 
alleged by the complainant and proved by 

1 * Ax. on the record w^as that the 
applicant tore it out when the warrant was 
shown to him but as already remarked 
above that was no offence under s 173 
For the reasons above I am of the opinion 

conviction of the applicant under 
s. 173 of the Indian Penal Code was with¬ 
out jurisdiction and illegal and, therefore 
should be set aside. ’ 

A copy of the above order will be sent to 
the learned Magistrate for any explanation 
lie may like to give and on the receipt of the 
explanation, if any, tlie papers will be sub- 
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initted to the Hon'hle High Court with ihe 
recommendation that the conviction of the 
applicant under s. 173 of the Indian Penal 
Code be set aside and the fine refunded 

JUDGMENT,— This is a Refe rencc 
from the Additional Sessions Judge of Mir- 
zapur asking this Court in revision to set 
aside the sentence passed under s. 173 of 
the Indian Penal Code. 

It is not disputed tliat tliere was no com¬ 
plaint in writing made by the public servant 
concerned or by any public servant to whom 
he is subordinate as is required by s. lilo of 
tlie Cr. P. C. before cognizance can be 
taken by a Court of an offence under s. 173. 
The learned Magistrate's explanation is that 
lie took cognizance of an offence under 
s. 225(6) of the Indian Penal Code and that 
having done so he was entitled under s. 238 
of the Cr. P. C. to convict the accused 
under s. 173 of the Indian Penal Code which 
he regards as a minor offence of the same 
character as that for which a penalty is 
provided under s, 225 (6) of the Indian 
Penal Code. 

It is clear that when the Code provides 
that the Court shall not take cognizance 
of certain offences without complaint from 

a public servant it is not open to a Magis¬ 
trate to_ ignore this provision by the device 
of instituting the case under another sec¬ 
tion of the Indian Penal Code. The con¬ 
viction was clearly illegal. The Reference 
is accepted and the conviction and sentence 
are set aside. The fine, if paid, will be re¬ 
funded. 


K. S. 1). 


N. H. 


Conviction set aside. 


BOMBAY HIGH COURT, 

Criminai. Appeal No. 393 op 1924 

October 10, 1924. 

Present: —Mr. Justice Marten and 
Mr. Justice Fawcett 
In re GAFUR DAHD SAHBB—Acrrrci 

Criminal Procedure Code (Act Vo) ISOS as nm^,. 

hy Act XVIII of 1023), s. J,70^Saiction to" 

^Sanction under old Procedure, legalityof ^ 

A sanction to prosecute for perjury granted 

.?*’oc«dure prescribed bv the Cr 

0., 1898, after Us amendment in 1923 preacriWn 

different procedure, U illegal, and no Court 
cognizance of it. vuuit cant. 


Criminal appeal against an order passed 
by t!ie iSession.s Judge of Ratnagiri. 

^Ir. (r. B. Childle, for the Accused. 

JUDGMENT. 

Marten, J, —In this appeal the learned 
Sessions Judge aj)])ears to have made a slip 
in granting sanction to prosecute the appel¬ 
lants^ for perjury under the old procedure 
and in overlooking the circumstance that 
under s. 476 of the Cr. P. C. a different 
procedure ought now to be followed. The 
amended Criminal Procedure Code came into 
force on September 1, 1923. The above 
sanction was given long afterwards, viz., on 
June 30, 1924. It would further appear fhat 
even tlie first application for sanction was 
not made until September 10, 1923. So 
the provisions of s. G of the General Clauses 
Act, to Avhich my learned brother has 
drawn the attention of Counsel, could in no 
way apply. 

M e have been referred by Counsel to 
Baldeo Misser v. Deputy Inspector-General 
of Police, C. I. D., Bengal (1), where pre¬ 
cisely the same point arose, and where it 
was held that, having regard to the 
amending Act, the sanction purported to 
be there given Avas illegal and that no 
Court could take any cognizance of it. It 
does not appear that there the above sec¬ 
tion of the General Clauses Act Avas re¬ 
ferred to, and it appears to liave been con¬ 
ceded that the Magistrate had no jurisdic¬ 
tion to make the order Avhich he did in 
that particular case. 

The order Ave make is that we quash 
the direction granting sanction to pro¬ 
secute the appellants, and direct the Avith- 
drawal of the complaint, Avhich Ave under¬ 
stand has been presented in accordance 
AAuth the sanction which the learned Ses¬ 
sions Judge purported to giA’^e. Speaking 
for myself, I prefer to adopt the course 
Avhich Mr. Justice Greaves too\s. in Baldeo 
J/is5er's case (1) and to say nothing as to 
any alternative course which may be still 
open to the learned Sessions Judge Avith 
reference to this alleged perjury. 

Fawcett, J, —I concur. 

H- Order accordingly- 

(1) 84 lari. Cfts. C2;51 C. G52; (1921) A. I. K. (C ) 
Biii; 26 Cr. L. J. 23S. ^ ^ 
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CALCUTTA HIGH COURT. 

Review Rules Nos. 169-S and 170-S 

OP 1924. 

August 20, 192J. 

Present: —Justice Sir Hugh Walmsley, Kt., 
and Justice Sir Suhrawardv, Kt. 
BRINDABAN CHANDRA GHOSH— 

Petitioner 

versus 

DAMODOR PROSAD PANDAY— Opposite 

Party. 

Civil Procedure Code (Act'V of I0()S\ O.XLVI/, 
r. 1—"Error apparent on the face of the record," 
scope, of—Judgtnent delivered bi} puttiiit/ wrong con- 
structi(tn on Privy Council decision — Review, tvhethe)’ 
Justified —Court, powers of. 

The words “error a|jf)arorit on (lio face of tli:‘ 
record" in O. XLVII, r. 1 of the C. P. C. are wide 
enough to coyer a case where judgment has been 
given by putting a wrong const ruction »in a <Iecisioti 
that the Court was bound to follow and imagined that 
it was following, and the Courtis, in sucJi oireum- 
stances, justified in granting a j'eview of its previous 
judgment, [p. (>6, col. 2.] 

Sahu Ham Chandra v. lihup Singh, .lO Ind. Cas. 280; 
44 1. A. 12Cat p. 127; 30 A. 137; 21 C. W. N. (>1)8; I 
P. L. W. 557; 15 A. L J. -137; 15) Horn. L. K. 108; 2() 
C. L. J. 1; 33 M. li. J. l l; (1917) M. W. N. 139: 22 M. 

L. T. 22; G L. W. 213 (P. C.) and lirij Xurain Hoi v. 
Mangla Prasad Rai, 77 Ind. ('as. 089; 28 C. \V. N. 
253; 21 A. L. J. 9.34; 40 U. L. J. 23: 5 P. L. T. 1; (1921) 

M. W. N. 08; 19 L. W. 72; 2 1>. L. li. II; 10 O. c'i A. L. 
11. (P. C.) 50; 33 M. L. T. 457; IG A. 95; 20 Bom. L. U. 
500; 11 O. L. J. 107; 51 I. A. 120 (P. C.). referred to. 

Jn granting an application for review the Court 
can, in addition to .setting aside the judgment under 
review, deliver another judgment on the merits. fitid.J 

Applications for review of a judgment of 
the High Court, dated the 10th May 1923. 

Dr. Dwarka Nath Mitter (with Iiiin 
Rabus Bireshwar Bagchi and Nirode Bandliit 
for the Petitioner. 

Babus Amarendra Nath Bose and 
Dwijendra Krishna Dutt, for the Opposite 
Party. 

JUDGMENT. 

Walmsley, J. —These are applica¬ 
tions for review of a judgment delivered 
by us on 10th May 1923. The facts of the 
suits are stated in our judgment. It is con¬ 
venient, however, to mention here that the 
plaintiffs Avere mortgagees and the defend¬ 
ants were the sons of the mortgagor and 
governed by Mitakshara Law : the lower 
Courts had decreed the suits in part, that 
to the extent that the principal secured 
mortgage corresponded with tlie 
debt due on a prior mortgage. The de¬ 
fendants as appellants urged that the 
n mortgage was not an “antecedent 
debt” and they were not liable under the 
mortgages executed by their father in 
favour of the plaintiffs. We upheld that 


contention in the belief tliat (ho decision 
of their Lordships of the Privy Couinnl in 
the case of Siint liam Chandra v. Bhuj) 
Singh (1) compelled us to do so. 

This application for review was present¬ 
ed on 4th August, and as I was away at the 
time it could not be dealt Avitli until after 
the vacation. On 20th November we ad¬ 
journed tlie liearing. Gn 14t]i Novendnu* 
their Lordships of the Privy Council de¬ 
livered judgment in the case of Brij Narain 
Rai V. Mangla Pramd Rai (2); tliis Avas 
l)ub]is]ied in India in January and ajApear- 
cd in the Calcutta Weekly Notes on 14tli 
January. M lieu we heard the application 
for review on 1st Febriiaiy, this later iudg- 
ment was before us, and Ave called (in the 
dereiulants to show cause Avliy in view of 
that judgment our decision should not be 
reversed. 

Without going into an examination of 
the dillereiices betA\een the judgment in 
Sahu Ram's case (1) and the judgment in 
B}'ij Auraia s case (2), I tliink it is enougli 
to say that tlie circumstances in A\-liich we 
liave to deal Avith this application are al¬ 
together unusual. 

it is contended on belialf of the defend¬ 
ants tliat this application is not maintain¬ 
able, tliat the ground on Avliich it is pi'ess- 
ed AA'as not set out in the ai>pliccation and 
there has been no amendmeiit, that the rule 
is in a Avrong form, because this Court 
should at most set aside the judgment 
deliA'ered instead of replacing it Avith 
another, and that on the merits our decision 
is correct in spite of the judgment in Brij 
Narain's case (2). 

The second and third objections may be 
dismissed in a few Avorcls. From the 
dates I ha\^e mentioned, it is obvious tliat 
no reference to the recent judgment could 
liaA^e been made in the application ; the 
principle it establishes aa-us, hoAvever, men¬ 
tioned and the Judgment Avas read to us 
Avhen Ave granted the Rule, and as the Rule '' 
exiu-essly refers to the judgment there 
can be no prejudice to the defendants in 
the fact that the application Avas not amend¬ 
ed. 

(1) .30 ln<l. Cas. 280; 41 I. A. 126 at p. 127; .30 A 
437; 21 C. \V. N. 098; 1 P. L. W. 557; 15 A. L. J. 
437; 19 Bom. L. U. 498; 20 C. L. J. 1; 33 M h J 
14; (1917) M. \V. N. 139; 22 M. L, T. 22; G L. W 213 
(PC) 

(2) '77 Ind. Cas. 080; 28 C. W. N. 253; 21 A L J 
934 ; 46 M. L. J. 23; 5 P. I.. T. t; (1924) M. W N bs' 

19 L. W. 72; 2 P. L. R. 41; 10 O. <& A. L. R (P C ) 

50; 33 il. L. T. 457; 40 A. 95; 23 Bom. L. R 5o6- 11 
0. h. J. 107; 51 I. A. 129 (P. C.). 
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With regard to the third groujul i) i.- no 
doubt o])en to us to proceed ])y >tagi‘s, 
but that course is not coiurmlsorv : there 
is precedent for proceeding at fiice to a 
judgment on tlie appeal in favour of the 
plaintiffs and in the rather special cir¬ 
cumstances of this case that seems the oulv 

s 

logical thing to do. 

There is more substance about tlie first 
objection, but I can liardiydeal with it until 
I have considered the merits. 

As 1 have said, in our judgment, we 
thouglit that we were following the law 
as laid down in SaJui Rn}n's case 
We referred to the case, of Arnmn- 
(jham Chettij v. Mathu Koumhin (.‘b and 
two Allahabad cases of J^am Singh v. 
(Viet Ham yl) and Chet Ram v. Ram Singh 
(5). The order made by the Allahabad High 
Court on Brij Xarain’s application for leave 
to a])peal refers to the Madras decision. 
Their Lordships of the Privy Council refers 
to this conflict of opinion between the 
Courts of Madras and Allahabad, and accept¬ 
ed the Madras view. That is the view 
which we did not follow. It is ([uite clear 

to me that in the light of the judgment in 

Brij Karain's case (2) our decision was 
wrong. 

It is suggested that as we found on tlie 
facts that necessity had not been proved, 
the question of law does not arise. I can¬ 
not agree to this contention; it was only 
in the alternative that the plaintiffs sought 
to rely on necessity. 

Now, I can come to the first objection. 
It is urged that the application cannot be 
brought within any one of the three clauses 
of O. XLVII, r. 1. No one suggests that it 
can come under the first. “Other sufficient 
cause" might seem wide enough to cover it 
but the remarks in the case of Chhajju 
Ram V. Neki (Hj make me hesitate to use 


"lb 0 L. \v.5(?3 (io 
n W N. 109; .17 M, h. J. 160; .M. L T. 

W. 89; (1922) M. W. N. 455; 4 U. P. I. U ,pV? 
(1922) A. I. R. (P. c.) 247; .I P. L. R of lAJ 

fp. oT' J- “^^37 a 

(6) 72 Ind. Cas. 56C; 26 C. W N 697- -Jn \r t 

295; 41 P. L. R. 1922 3 P. L T 435 t’ 

<P. C.) 112; 16 L. W. 37; 17 P W R h 

43M.L. J,'332; 24 Bom. L R 1238- 4 

iP. 00 99; 39 g, U J 459r49 1. A U4 a> C^' ^ 

• « * 


tlux-TvC general words. The remaining clause 
"c-rror ajiparent on the face of the record," 
and the learned Vakil for the petitioner 
urges that this expression is wide enough 
to embrace such a case as this. I think 
that view is right. The law has not been 
altered: their Lordships are careful to 
.say tliat the judgment in Sahu Ram's 
case ’1) introduced no modification and 
that again the judgment in Brij Narains 
case (2) made no change. The position, there¬ 
fore. is that we have been told authoritatively 
that Ave put a wrong construction on the de¬ 
cision that we were bound to follow and 
imagined that Ave Avere following. In such 
circumstances I think Ave ought to hold that 
there is an error apparent on the face of the 
record. 

Accordingly, I grant the application for 
review, set aside our judgment of 10th 
May 1923 and restore the judgments and 
decrees of the District Judge. 

On the appeals Ave shoAved indulgence 
to the plaintiffs in the matter of costs. For 
similar reasons I think Ave should noAV 
show the .same indulgence to the defend¬ 
ants and direct that each party pays his 
own costs in these applications. The peti¬ 
tioners are entitled to a refund of the 
excess Court-fees paid on the revieAv applica¬ 
tions under s. 15 of the Court Fees Act. 

Suhrawardy, J.— I agree. 

K. s. D. Application granted. 


ALLAHABAD HIGH COURT. 

ExEcrxioN First Civil Appeal No. 202 

OF 1923. 

June 12 and July 11, 1924. 

Present: —Mr. Justice Mukerji and Mr. 

Mr. Justice Dalai. 

July 10, 1924. 

Present: —Mr. Justice Daniels and 
Mr. Justice Neave. 

WAJID ALI KHAN —Decree-Holder— 

Appell^vnt 

versus 

PURAN SINGH and others—Judgment- 
Debtors—Respondents. 

Civil Prnpedure Code (Act V of JOOS), 0. XXII, r. 
If Pre-emption suit, appeal in~Death of one of 
r€$pondents — Appeal^ whethtr abates — Payvient <ff 
consideration money, effect of. 

Where, in a pre-emption suit, the vendee apP®®^ 
B^inst a decree allowinj^ the claim of four plaiuti®** 
pre-emptors, and the appeal is decreed in ignoranc® 
of the fact that one of the respondent^ was dead, and 
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col. 2.J 

•The fact that lUo consideration money has been 
paid by ail the pre-emptors jointly without specilica- 
tion of shares in terms of the decree of the Co\nt 
of firet instance, in. the said Court, before the appeal 
is heard, makes no difference, so far as the <iuestion 
of abatement is concerned. [i6id.] 

Execution first appeal from a decree of 
the Subordinate Judge, Bulandshalir, dated 
the 28th of March, 1923. 

JUDGMENT. 

Mukerji, J.—(June. 12, }i)2J,).— V\ns 
appeal is connected witli the Execution 
First Appeal No. 281 of 1923. They have 
arisen under the following circumstances:— 
Four persons, Puran Singh, Lekhraj 
Singh, Amar Singh and Pirthi Singh, in¬ 
stituted a suit for pre-emption against 
AVajid Ali Khan who had purchased a 
property and who is the appellant in 
Appeal No. 202 of 1923. The suit suc¬ 
ceeded in the Court of first instance and 
a decree was made in favour of the 
plaintiffs on 20th February 1921. Tlie 
consideration money was directed to be 
paid within one month of the decree be¬ 
coming final and was actually deposited 
in Court on 22iid June 1921. AVajid Ali 
filed an appeal to this Court on 30th 
March 1921. Amar Singh died pending 
the appeal on 12th Januaiy 1922. The 
. first appeal in this Court was heard in 
ignorance of the fact that Amar Singh 
was dead, and a decree was made on 
18th January 1923 reversing the decree 
of the Court of first instance. Before the 
appellate decree was made, the pre-emptors, 
on pajmient of the consideration money, 
had obtained delivery of possession over 
the pre-empted property. AVajid Ali on 
his success in appeal, applied for restora¬ 
tion of possession, and it appears that, 
by an ex parte order, he was restored to 
posssssion on the 2nd of February 1923. 
Thereupon, the plaintiffs Puran Singh, 
Lekhraj Singh and Pirthi Singh and the 
representatives of the deceased plaintiff, 
Amar Singh, made an application on the 
16th of February 1923, in the Court of 
first instance, asking that they should be 
restored to possession. Their case was 
that Amar Singh having died pending 
the appeal, the decree passed by the High 
Court was a nullity and, therefore, AVajid 
All got nothing by the decree made by the 
High Court in his favour. 

The Court of first instance held that the 
Bons of Amar Singh were entitled to keep 


possession of the entire property if tlio 
three surviving plaintiffs agreed that the 
entire consideration money miglit be taken 
as having been deposited by the heirs of 
Amar Singh. 

AVajid Ali, the vendee, has appealed, his 
appeal being iSo. 202 of 1923. In this 
appeal the three surviving plaintiffs filed 
a cro.ss-objection, but they did not pay 
the Court-fee payable on the same, and 
their objection should be deemed to have 
been rejected. It appears that under the 
decisions of this t'ourt, under certain cir¬ 
cumstances, it is cheaper to file an appeal 
than to file a cross-objection, and accord¬ 
ingly the three surviving plaintiffs, Puran 
Singh and others, filed the Appeal No. 281 
of 1923. 

Air. P. L. Banerji, appearing for the three 
surviving plaintiffs, tells us that his clients 
are willing to have the entire money 
credited as paid by Amar Singh, and that 
the order passed by the Court below may 
be taken as effective. Tlie case of the 
surviving plaintiffs, however, is tliat the 
whole appellate decree is a nullity and, 
therefore, the entire decree made by the 
Coui-t of first instance sliould stand, giving 
all the four plaintiffs in the Court of first 
instance the fruits of the decree, unham¬ 
pered by the decree made by the High 
Court. 

On behalf of AA'ajid Ali Khan it has 
been contended that the result of not 
bringing on the record the heirs of Amar 
Singh was simply this that the decree of 
this Court reversing the decree of the 
Court of first instance stood in respect of 
three-fourths of the property and was a 
nullity in respect of the share of Amar 
Singh. 

It is common ground that the decision 
of the question raised between the parties 
depends on the effect of the provisions 
made in O. XXII of the C. P. C. The 
argument on behalf of the surviving plaint¬ 
iffs is that if the fact that Amar Singh 
was dead had been brought to the notice 
of the High Court, the High Court would 
have been bound to declare that the whole- 
appeal had abated and could not proceed 
to determine the appeal on its merits. The 
contention of AVajid Ali is that the abate¬ 
ment would have been declared with res¬ 
pect to the interest of the deceased Amar 
Singh alone and not with respect to the 
interest of any of the remaining plaintiffs* 
]:e3poudent3. 
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tkc suit is dismissed, llie whole appeal abates aud 
conaequenUy the appellate decree is a nullity, [p. 71, 
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Order XXII. r. 1 of the ('. P. (\. de¬ 
clares tliat the death of a idaiiititf cj de¬ 
fendant shall not cause the suit to al ate 
if the right to sue survives. 'I he exiuxs- 
sion “ right sue ’* lias not l.een delinerl 
anyvhere in the P. 0., hut I take it 
that the exi'iession means‘a. iiixh\ to ask 
for relief’ whether in the C\.nrt of lirst 
instance or in tlie Coiut of Aju eal. Rule 2 
lays down that where there are more 
plaintift’s or more defendants tlian one, 
and any of tlieiu <lies, and tlie right to 
sue survives either in favour of the re¬ 
maining plaintiff or jilaintiiTs or against 
the remaining defendant or defendants 
al<>7ie, an entry will l)e made by the Court 
that a party is dead and it will proceed 
with the disposal of the case before it. 
Rule 3 says that wliere the sole plaiiitilt 
or sole surviving plaintitf or one of two 
or more ])laiiitilfs dies and tlie light to 
sue survives in favour of the legal repre¬ 
sentatives as Aveli, the legal representa¬ 
tives of the deceased iilaintilT will be 
brought on the record. The penally of 
not bringing the legal representative of 
the deceased plaintilf is siieciiioally de¬ 
clared, and it is this, namely, the suit 
shall abate tio iai'as the dccea-ved 
2 S concerned. Rule 4 applies to the case 
of defendants, and provides lliat wliere 
the sole defendant or sole surviving defend¬ 
ant dies and tlie right to sue survives 
against the legal representative as well, 
the legal representative of the deceased 
shall he brought on the record. The 
penalty of not bringing the legal repre¬ 
sentative on the record would be that the 
suit would abate as against the deceased 
defendant. Tlie provision as to defendants 
and plaintiffs is to be adapted to the case 
of an appeal as provided in r. 11 of 
the Order. The sum total of all the pro¬ 
visions in IT. 1 to 4 seems to me to be 
this: Where the right to sue suivives in 
favour of or against the legal representative 
as well, and there are more parties than 
one, the result of not bringing on the 
record of the legal representative of the 
deceased party is this and this only that 
the suit or appeal would abate as against 
the deceased party. It is nowhere laid 
down in the C. P. C., as re-enacted in 1908 
that the whole of the appeal will fail if 
the legal representative of the deceased 

on the record. The 
addition of tlie words “ as far as the de¬ 
ceased plaintiff is concerned or the words 
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“ as against the deceased defendant” to 
the Code of 1908 clearly indicates that, 
the abatement can take effect as against 
the deceased party only, and the abatement 
slidll not njfcct the entire case before the 
Court. The main point is whether the right 
to sue survives or not. If the right to 
sue does not survive, then and then alone 
the wliole case may go. 

Where the language of law is simple and 
there is no ainliiguity, it is not open to 
look to the reason of tlie rule. But there 
can be no doubt that the Legislature acted 
on a well defined policy in altering the law 
in 1908. Tliey expressly enacted, O. I, r. 9) 
that no suit should fail for mis-joinder 
or non-joinder of parties, and directed the 
Courts to decide the case as between parties 
on the record. The same policy, in my 
opinion, is responsible for the rule that only 
a )>artof the suit or appeal should abate 
and not tlie whole of it. 

Xow, applying the rule of law as dis¬ 
cussed above to the facts of the present 
case, we find that when Amar Singh died 
he had already become entitled to a quai'ter 
sliare in the property subject to the result 
of the appeal. Indeed, he had completed 
his title \inder the decree by dei^osit of 
the consideration money along with his 
co-plaintiffs. It goes without saying that 
the plaintiffs in a pre-emption suit claim 
under their individual titles, and in the 
present case, the four plaintiffs could have 
iiisUtuted four different suits, one for each 
plaintiff. In the case of their success, the 
Court would have divided the property 
among tlie four plaintiffs. In that case, 
however, there would have been this fur¬ 
ther provision that, if one party failed to 
pay his share of the purchase-money, the 
other rival plaintiffs would be entitled to 
pay the same. In the present case the four 
plaintiffs agreed to take the property among 
themselves, and it must be taken that each 
of the plaintiffs w'as entitled under the 
decree to a fourth share in the property. 
When, therefore, Amar Singh died, he was, 
subject to the result of the appeal, entitled 
to a fourth share in the property. If the 
appellant, Wajid Ali Khan, wanted to con¬ 
test the appeal as against Amar Singh’s 
legal representatives, he was bound to 
bring them on the record and to argtio 
the appeal in their presence. The death 
of Amar Singh did not result in the dea^ 
of the ‘ right to sue,’ because Amar Singh 

had already obtained a decreo hJ9 
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favour. In a pre-emption suit when a 
plaintiff dies, the question whether his son 
Or other legal representative can be brought 
on the record or not depends on good manj’ 
circumstances. Where, for example, a 
plaintiff, claims a preferential right of pur¬ 
chase over the vendee, on his death, his 
son cannot be brought on the record un¬ 
less he also in his personal right is entitled 
to pre-empt as against the vendee: see 
Partab v. Daulat (1). But where a decree 
has already been passed and an interest 
in the property has been acfiuired, tlie 
question of the personal right of the legal 
representative of a deceased plaintilf, in a 
pre-emption appeal, does not arise. Any¬ 
body who would succeed to the property 
of the deceased would be entitled to be 
brought on the record. Thus, it is per¬ 
fectly clear that the ‘right to sue,’ so far 
as the appeal went, did survive not only 
against the surviving plaintiirs-respoudents 
but also against the legal representative 
of the deceased plaintiff-respondent. The 
result of not bringing the legal representa¬ 
tives of Amar Singh on the record in 
appeal would simply be this that tlie 
appeal Avould abate as against Amar Singh. 
The appeal would continue to be good as 
against the surviving plaintiffs-respondents. 
In this view of the law the legal representa¬ 
tives of Amar Singh would be entitled lo 
take back possession with respect to one- 
fourth share of the property, and tiie 
application of the surviving ])laintiffs 
would be liable to be dismissed for the 
decree of the High Court would not be a 
nullity but would be binding on the surviv¬ 
ing plaintiffs-respondents. 

Now I shall consider the authorities cited 
at the bar. The learned Counsel for Puran 
Singh and others, the surviving plaintiffs, 
referred us to several cases. The first one 
is Imam ud-din v. Sadarat (2). In this 
case the person who had died i^ending tiie 
appeal was one of the vendees, and it wa.s 
held that, as his legal representative had 
not been brought on the record, the 
decree that was passed in appeal was a nul¬ 
lity. In the judgment it is expressly 
stated that it was admitted at the Bar 
that the suit was one in which the cause 
of acliou did not continue against the 
sumvmg defendants alone and it was 
necessary to bring on the record the re- 


iil 12 A. L. J. 

(2) 5 Ind. Oag. 897; 32 A. 301; 


18; ;]G A. (53. 

I A. L. J. 228, 
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px'eseutatives of the deceased respondent. 
It is clear in that case that tlie suit l)sing 
one for pre-emption, the plaintilfs could 
succeed, if at all, only witli respect to the 
whole property. As one of tlie vendees 
was dead and his legal representaf ive was 
not brouglit on the record, the decree, 
if held good, could have only resulted as 
being against a part only of the iire-empl- 
ed property. That this is tlie elTect of this 
ruling was recognized in the case of AmhiL-a 
Pmsadv. Jhiualc SinfjhO^). At jiage of Ilie 
report occurs the following expression of 
0 ])inion:—“It might, however, be argued on 
behalf of Ainbika Prasad that the jirinciple 
underlying Ih i' decision \ 1 iirmi- ii</-din v. 
Sadamt Rai {2)]does not apply to liis appeal, 
inasmuch as the decree against the vendees 
could not be sj)lit up as the shares of the 
vendees perhaps were not specilied in the 
sale-deed.” 

It may also be pointed out that the deci¬ 
sion in Imnnt-ud-din v. Sadanit Rai (2) de¬ 
pended on the interpretation of the law as 
it stood before the (.'ode of 1908 was en¬ 
acted. 

In the case before us, as I have already 
indicated, one of the four pre-emptors, who 
liad definitely got each a fourth share in tlie 
jiroperty, died and the case inimam-ud-diiiv. 
Sadarat R<ii (2), therefore, has no applica¬ 
tion. The rule that there cannot lie jire- 
emption of a part of tlie property exists 
for tlie benefit of tlie vendee and cannot 
be used to his disadvantage. He may 
say “well, if my appeal cannot succeed 
with respect to one-fourtli share, let it 
succeed with respect to the rest, tliree- 
foiirth share.” In the case of Ambik’d 
Pvasad v. Jhinak Singh (3), it apjiears that 
onlv one of three plaintifis tiled an appeal 
and he stated that he was filing the appeal 
not only on his own Iiehalf but also on be- 
lialf of his co-plaintiiTs. These co-plaintifi's 
were not made parties in the appeal. One 
of them, Hubedar, died pending the appeal. 
The appeal was decreed by tlie High Court. 
When the successful plaintilTs-appellants 
tried to take t>ossession, it was contended 
for the purchaser that tlie decree of the 
High Court was a nullity and could not be 
executed. This Court held, on the authority 
of a Calcutta case, Balram Pal v. Kanysha 
Majhi (4) that where one of several joint 

(3) 71 Incl. Oas. 321; 21 A. L. J. 91; 45 A. 286; 
(1923) A. 1. K. (A.) 211. 

(4) 53 Incl. Cas. 518. 

" ♦TagcTT^f 21 A L. J.—[/iUJ 
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dates may be quoted in 
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plaiiUirts died and his le^al representative, 
^vas not brought on the record, the suit and 
the appeal must fail. I liave looked tiirough 
tlie Calcutta case, and I do not think that 
it can bear tlie weight of a broad proposi¬ 
tion like this. It is clear, however, tliat in 
the case of Ainbikd Prinmd v. .Ih 'niali Sinyh 
(!b, the decision did not turn on the peculiar 
inc'i<lents of a nv-einijtion case. 

As against t lese two cases cited l)y tlie 

learned (’onnsel for the sui-viving ]daintiffs 

we liave the case (>f 1 huhid AH v. Jarjan Lai 

{,b <lecided by two learned Judges of this 

Court, namely, Sir Jolin Edge, (\ J., and 

Banerji, J. In that case it was found tliat of 

two persons against whom a decree liad been 

made, one liad died before the decree was 

passed. It was held that the decree could be 

executed against tlie property of the person 

who was surviving but not against the 

property of the deceased person. This case 

was considered and approved of by Chief 

Justice Richards and Banerji, J.,' in the 

case of Sri pat Narain Roy v. Tirbeni Misra 

(C). 

« * 

In this conflict of authority, incleed, if. 
there be any confl.ict at all, I would prefer 
to follow the cases of Imdad All v. Jayan 
lyil (5) and Sripat Xarain Roy v. Tibreni 
Misra (G) to the case of Ainbilcn /bv/.vm/ v. 
tfhinak Sinyh (3). 

1 need hardly point out that inv reading 
of the law is consistent with the rulings I 
propose to follow. 

The result is that I would modify the 
decree of the Court below and restore Amar 
Singh s legal representative to the posses¬ 
sion of only one-quarter share in the pre¬ 
empted property and would dismiss the 
Appeal No. 281 of 1923 of the survivin'’* 
plaintiffs Puran Singh, Lekhraj Singh and 
Pirthi Singh. The cross-objection of Puran 

and others m Appeal No. 202 of 1923 must 
be rejected. 

Dalai, J.~(June 12, Wajul AH 

Khan was the purchaser in a pre-emption 
suit brought by Puran Singh, Lekliraj 
Singh, Amar Singh and Pirthi Singli for 
pre-emption of a complete revenue pavin«- 
mahal A decree was passed on 28lh Feh- 

favour of all the four 
plaintiffs without specification of shares 
conditional on their depositing Rs "> 173 
and odd for payment to AVajid AH Khaii 


m- 8 Ind. D. 

(6) 45 Ind. Cas. SI; 16 A. L. J. 327; 40 A, 423. 


The following 
tabular form; 

ISth Marc.h, 1021. —Appeal to the High 
(’ourt by Wajid AH against the four plain- 
t i ffs. 

22iidJune, 1021. —The plaintiffs deposited 
in Court amount as directed in the decree. 

2()th June, 1021. —Plaintiffs took posses¬ 
sion through Court. 

]2thJai)Uitry, 1022. ■ Plaintiff Amar Singh 
died. 

767/i Jayiuary, 1022. —The decree of First 
Court reversed by the High Court. 

2nd. February, 1022, —\Vajid AH re.stored 
to possession. 

On Kith February, 1923, the lieirs of Amar 
Singh—his two sons—and the other plaint¬ 
iffs applied to be put again in possession 
on the gnuind tliat the decree of the High 
Court liaving been pas.sed after the death 
of Amar Singh and without his legal re¬ 
presentatives being brought on the record 
was a nullity. The lower Court dismissed 
the objection of the three surviving plaint¬ 
iffs but directed possession to be made 
over to Amar Singh's sons “provided the 
purcha.se money already deposited in Court 
is consented to go to the opposite party 
by all the objectors.’ 

Both Wajid AH and the three sur¬ 
viving jdaintiffs have appealed separately. 
This is the appeal of AVajid AH. The 
reasoning'of the lower C'ourt does not satisfy 
me. The learned Judge held that the 
appeal against three out of four plaintiffs 
was competent and that the decree there¬ 
under was binding on them. If so, Amar 
Singh’s sons can retain or receive back one- 
fourth of the projierty or property commen¬ 
surate with Amar Singh’s share of the money 
deposited in Court according to agreement 
between the four pre-emptors. It is true, 
as observed bv the lower Court, that Amar 
Singh alone could have pre-empted the 
entire property but he did not do so, nor is 
it urged that he alone owned the money 
which was deposited in Court. 

In my opinion the correct reasoning here 
would be that the decree of this Court was 
a nullity because the appeal abated against 
all the respondents and that, therefore, the 
pre-emption decree in favour of the original 
plaintiffs still operates. Pos.session was given 
to AA'ajid Ali wrongly. It may be mentioned 
that no plea of 7'es judicata is set up on his 
behalf. 

Much stress was laid down by the leaniea 
Counsel for the appellant on the change 
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of phraseology in the C. P. C., 1908. 
In my opinion the alteration has not 
changed the law on the ‘subject. Accord¬ 
ing to O. XXII, r. 4, cl. (1), where one of two 
or more defendants dies and the right to 
sue does not survive against the surviving 
defendants alone (as here), the Court shall 
upon application cause the legal represen¬ 
tatives of the deceased defendant to be 
made parties. Clause (3) of this rule lays 
down that in the absence of an application 
the suit shall abate as against the deceased 
defendant. The woi*ds “as against the de¬ 
ceased defendant" are new in the present 
Code. This means that the appeal abates 
primat'ily against the deceased respondent 
alone. 4'he provision means that the appeal 
shall not abate as a whole necessarily as 
an invariable consequence of abatenrent 
against a respondent. At the same time, 
the provision does not lay down that in 
every case the appeal shall proceed against 
the other respondents. The point will have 
to be decided in every appeal whether the 
appeal abated as against the deceased un¬ 
represented respondent only or as a whole. 

My opinion is that Wajid Ali‘s appeal 
here abated as a whole. A vendee cannot 
admit the right of one out of several pre- 
emptors to pre-empt a portion and appeal 
as to the right.of the others. The rights 
of all pre-emptors were of e;iual degree and 
admission of the right of one amounted to 
an admission of the right of all. Amar 
Singh may have had claims of his own to 
the entire property which he would not be 
able to urge if he is not made a partj^ to 
the appeal. Suppose Amar Singh alone 
had deposited the money as he was fully 
entitled to do under the decree and be¬ 
came entitled to possession of the entire 
property. The purchaser by appealing 
against the others, who did not want to 
press their claims, would deprive Amar 
Singh of the fruits of his victory by de¬ 
priving him of a hearing in the Appellate 
Court. The decree in favour of the plaint¬ 
iffs was joint and not divisible. To my 
mind, the principles of the ruling in 
the case of Imam-ud-din v. Sadarat 
•Rai (2) apply here though the de¬ 
fendants in that case were purchasers an<l 
not pre-emp'.ors. Here the interests of tlje 
pre-emptors are indivisible just as tliose 
of the purchasers were indivisible in the 
case quoted. The decree can be executed 
wholeoruot at all. On this ground the learn¬ 
ed Judges rightly distinguished a decree 
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in a pre-emption suit from a decree 
such as the one under construction in 
Imdad AU v. Jagan Lai (5). There the 
properties of two judgment-debtors 
were divisible. The decree was passed 
against Muhammad Jalil and not Hamid- 
un-nissa for possession of property, wliile 
the lady had died prior to decree and Jier 
representative-in-interest was not brought 
on the record. TJiis Court held tluit so far 
as the interests of the lady were concerned, 
the decree was not enforceal)le. Presum¬ 
ably it was known to what extent the 
decree was jiassed against Abdul Jalil and 
to what extent against the lady. In the 
jfresent ease tl)e decree in fuvoni* of the 
four plaintiffs is indivisil)le. 

Ambika Pra-sad Y. Jhinulc Singh (3) was 
another ruling of this Court ([uoted on be¬ 
half of the respondent. I shall not rely 
upon it because the reasoning does not 
appear to me to be sound that one of several 
pre-emptors in equal degree cannot appeal 
with respect to tlie entire )u*operty. I sliould 
have thought that, taking the facts of 
the present case for an example, if the 
plaintiffs had failed in the First Court, any 
one of them could have appealed alone to 
pre-empt the entire property. 

As, in my opinion, the decree of this Court 
of lytli January, 1923 is inoperative, I would 
dismiss this appeal and decree Appeal 
Kxecution Xo. 281 of 1923. 

By the Court. —As we arc differing 
on a question of law, we refer the case to 
the Hon’ble the Acting Chief Justice with 
the request that he may constitute a Bench 
for hearing the question under s. 98 (2) 
proviso of tlie C. P. C. The question is 
this:— 

(a) Where in a pre-emption suit, the 
vendee appeals against a decree allowing the 
claim of four plaintiffs-pre-emptors and the 
appeal is decreed, in ignorance of the fact 
that, one of the respondents was dead, and 
the suit is dismissed, whether the whole 
appeal had abated and consequently the 
appellate decree is a nullity or whether the 
decree ^vas operative as against the plaintiffs- 
respondents who survived ? 

(b) Further, whether the fact that the 
consideration money had been paid by all 
the pre-emports jointly without specification 
of shares in terms of tlie decree of the Court 
of first instance, in the said Court, before 
the appeal was heard, will make any differ¬ 
ence in the answer to be returned to the 
question (a) ? 
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Messrs. 5. Ahu AU, Iqhal AJnnnd and 
M%i.k'}Ltar Ahviad, for the Appelant. 

Mr. P. L. Buniirji and Dr. K. -V. Kntjit, 
for the Resi)ondents. 

The appeal again oainc for hearing 
before a Dench eonsislin.c: of Daniels aiul 
Neave, JJ., ■who delivered the following 
JUDGMENT.-;.7a/;/ PK i'/JD.—This 
is a Refcienee, under s. 98 of the 
0. P. 0. in consequence of a dilTerence 
of opinion between 'Sir. Justice .Mukerji 
and i\lr. Justice Dalai. The ([uestiun for 
decision in the appeal was wliether 
the failure of the a|)pellant 'NVajid Ali 
Khan to implead the legal representatives 
of Amar Singh plaintitf in his f'irst Appeal 
Xo. 119 of 1921, to this Court involved the 
dismissal of his entire appeal or only its 
dismissal in respect of one-fonrtli share of 
the subject-matter. 

The facts arc stated in the two referring 
orders. They are that four persons Puran 
Singh, Lekliraj Singh, Amar Singh and 
Pirthi Singh liled a joint suit for pre-emp¬ 
tion. Wajid Ali Khan, the vendee of the 
properly under the sale impugned, was the 
sole defendant. The Trial Court decreed 
the suit on 28th February 1921 and gave a 
joint decree in favour of the plaintiiTs. 
On 18th March, 1921, Wajid Ali Klian ap¬ 
pealed to this Court. In the meanwhile 
the decree-holders deposited tlie pre-emp¬ 
tion money and obtained possession of tlie 
I)roperty. 

On 12th January, 1922, Amar Singli died. 
No steps were taken to implead his legal 
representatives. 9'his Court, nearly a year 
later, in ignorance of Amar Singh's death 
allowed the api)eal and dismissed the. suit. 
This was on 18th January 1923. Waiid 
Ali Khan obtained an ex parte order restor¬ 
ing possession to him, but subsequently 
on the objection of the legal representa¬ 
tives of Amar Singh, tliis order was set aside 
and poss'/ssiou delivered to the legal re- 
presentatK’-es of Amar Singh. As between 
the decree-holders there is a mutual a‘»Tee- 
ment the effect of which is that it is'’ im¬ 
material whether possession is restored to 
all the decree-holders jointly or to the re¬ 
presentatives of Amar Singh alone. Waiid 
Ali Khan appealed to this Court and con¬ 
tends that he should have been allowed 
to retain possession of three-fourths of tlic 
property and only the remaining one-fourth 
restored to the representatives of the deceas¬ 
ed. The appeal came before a Bench con¬ 
sisting of Mr. Justice Mukerji and Mr 
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Justice Dalai. Mr. Justice Mukerji was of 
opinion that this contention should prevail, 
Mr. JiLstice Dalai considered that the order 
(A’the Court below was correct. They have 
accordingly referred to us under s. 98 of 
the C.. P. C. the following two questions 
of law : — 

(a) Where in a pre-emption suit the 
vendee appeals against a decree allowing the 
claim of four plaintiffs-pre-emptors, and the 
appeal is decreed in ignorance of the fact 
that one of the respondents was dead, and 
the suit is dismissed, whether the whole 
appeal had abated and consequently the 
ai)pellate decice was a nullity or whether 
the decree was operative as against the 
plaintiffs-respoiidents who survived. 

(b) Further, whether the fact that the 
consideration money had been paid by all 
the pro-em])tors jointly without specifica¬ 
tion of shares in terms of the decree of the 
C'ourt of first instance, in the said C!ourt, 
before the appeal was heard, will make any 
difference in the answer to be returned to 
the question (a) ? 

We agree with the view of Mr. Justice 
Dalai that the order of the Court below 
should 1)0 upheld. A reference has been 
made to tlie difference in language between 
O. XXII, r. -1 of tlie C. P. C. and the cor¬ 
responding provision of the Code of 1882. 
Tiie old Code said that the whole appeal 
should abate. The i^resent Code says that 
it shall abate as against the deceased de¬ 
fendant or respondent. This does not mean 
that the appeal can in all cases succeed 
against the remaining respondents. Whe- 
tlier this is so depends entirely on wliether 
the interest of the deceased respondents 
can be sej^arated from that of the remaining 
respondents so that it is possible to give a 
separate decree against the latter without 
atfecting the interest of the legal represen¬ 
tatives whom the appellant has failed to 
implead. When several persons have a joint 
interest in property, it is in general impos¬ 
sible to give a joint decree for possession 
against some of them when the decree de¬ 
claring the right of the other joint holders 
to retain possession has become final, other¬ 
wise the result Avould be two contradictory 
decrees both of equal authority. Our answer 
to tlie first question must depend, therefore, 
on whether the other three plaintiffs had 
a separate interest in the property AvhicU 
could be restored to Wajid Ali Khan with¬ 
out prejudice to the rights of Amar Singhs 
representatives. Clearly they had not. Ths 
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decree was a joint decree ; each plaintiff 
was given a joint interest in the entire 
property. It was open to any of the four 
to pay the entire pre-emption money if 
his co-plaintiffs failed to do so. To suggest 
that Amar Singh obtained by the decree 
a one-fourth share in the pioperty which 
can be separated off from the share decreed 
in favour of his co-plaintiffs, is directly 
contrary to the decree itself. The rulings 
relied on by Mr. Justice Mulctrji do not, in 
our opinion, affect the question at all. In 
ImdadAH v. Jagan Lai (5), the report shows 
that the judgment-debtor, whose represen¬ 
tatives had not been impleaded, had a dis¬ 
tinct and separate share in the property in 
suit, and this would naturally be the case 
as the pai’ties were Muhammadans. Tlie 
case of iSVipat Narain Roy v Th-heiii Misva 
(0) merely decided that a decree against a 
dead man was a nullity, but expres.sly left 
open the question whetlier the decree could 
be given effect to against the surviving 
defendants. On tiie other hand, Amhika 
Prasad v. Jfiinak Singh (3) is a strong au¬ 
thority against the appellant. Other in¬ 
stances in whicli an appeal Avas lieid as 
wholly abated because the legal represen¬ 
tatives of one of the joint decree-holder.s 
had not been impleaded are Sardari Lai 
V. Ram Lai (7) and 'Vej Karain Sahu v. 
Dal Ram Sahu (8). 

Our answer to the second question is that 
the riglits of the parties are not affected 
by the fact that they jointly i^aid in the 
pre-emption money in accordance witii the 
decree of the Trial Court. The argument 
of the ai>pellaiit is that they must be jn’e- 
sumed to have i>aid in eciual shares and, 
therefore, to have become tenants-in-com- 
mon of one-fourth share of the property each. 
Such a presumption could only be drawn 
as between the decree-holders in the ab¬ 
sence of any evidence to the contrary. As 
against the judgment-debtor the money 
was paid in jointly in pursuance of a joint 
decree. No party could have claimetl to 
deposit a fourth share of the price separate¬ 
ly; nor AvoLild he liave acquired any rights 
by so doing. Moi*eover, the order of the 
Trial Court was that the money should be 
paid in within thirt 3 ^ da.vs after the decree 
became final. In fact the decree never did 
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become final because an appeal was filetl. 
The paj-ment was, therefore, only provision¬ 
al and the rights of the parties\'unnot be 
affected by it. Our answer to question (a), 
therefore, is that the whole appeal abated’ 
and our answer to question (6) is that 
the pajmient into Court of the pre-emption 
money by the decree-liolders makes no 
difference to the answer returned to ques¬ 
tion {a). 

FINAL JUDGMENT. 

Mukerji and Dalai, jj.— 

11, P.K2J ,).—This appeal owing to a 

difference of opinion between the Jud^-es 
constituting this Bench was heard so far as 
the question of law Avas concerned by tAA'o 
Hon’ble Judges of this Court and'their 
opinion and the opinion of one of us are 
that the decree made by this (’ourt on a])i)eal 
in the pre-emption suit Avas nullitv 
The result of that finding is that Wajid 
Ali Khan must restore possession to all the 
four i)Iaintiff‘3 Avho made the application in 
the Court below. The Court below 
allowed the application of tlie heir of the 
deceased plaintiff' Amar Singh. But 
according to the decision of this Court now 
all the four plaintiffs ought to be restored 
to pos.session. The appeal of Wajid Ali, 
the vendee, therefore, fails and Appeal 
No. 50:?-of 1023 is Jiercby dismissed Avith 
costs which Avill include Counsel's fees in 
this C’ourt on the higher scale. 

R- .ippeal dl.smissed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Secoxd Civil Aiteal No. 433 of 1922. 

NoA'ember 10, 1924. 

Presc)H:—'Mi\ Kinkliede, A. J. C. 

Sheikh DANOU —Defendant No. 1 — 

Appellant 

versus 

NAUAYAN AND OTHERS — Plaintiffs_ 

Respondents. 

C. P. IjdTi'l lievenue Act (IJ of 1017), ISS — 
Land neparatdy held hf/ <'r>-.vftarer.v Lambardar, whe¬ 
ther can ijrant le.asc. 

Section 1S8 of th-* C. P. Luml Uevenuo .Act no 

authority to tli • lani'jnrdur to arrant a lea.se <>f 
alroady sepintlcly held liy the other osharera nnri 
thus to oust tlieni fp. 7a, «;ol. 2.J 

Appeal against the decision of the Dis¬ 
trict Judge, Wardlia, in Civil Anopnl 
No. 43 of 1922, decided on the 31st Julv 
1922. ^ 
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Mr. M. Y. Sharif, for tlie Appellant. 

Dr. H. S. Goiir, Mr. *V. G. R. R., and 
Messrs.M. R. Bohade and K. T. Dtoskar, for 
the Respondents. 

JUDGMENT.— In Mauza Panjar, Tah- 
sil Arvi, District AVardha }>laintifTs Nos. I 
and 2 and plaintiff No. 3 and defendant 
No, 2 are co-sharer maUjuzurx. Defendant 
No. 2 is the lambardar of the village. In 
this village there is a large tract of banjar 
land. The plaintiffs Nos. 1 to 3 ■\vlio own a 
fifth share in the village commenced on 
21st October 1920 to break up some portion 
of the ban jar of {he village. By 21st Janu¬ 
ary 1921 they had brought under plough 
about 73 acres of banjar land and made it 
ready for sowing after removing the roots 
and trunks and clearing it of the bushes 
and bramV)les, and also of stones lying 
therein. This reclamation of the bail jar 
land cost them nearly Rs. 1,500. While the 
land thus brought under cultivation by 
the plaintiffs at their own cost and labour, 
was in.their possession, the defendant No. 2 
maliciously and with the express intention 
of causing loss to them executed a bogus 
patta in the name of defendant No. 1 Sheikh 
Dangu on 28th Decembar 1920 and caused 
it to be registered on 1st February 1921. By 
means of this document the defendant No. 2 
purported to grant a lease in peri)etuity to 
the said Sheikh Dangu in respect of 28 44 
acres of the land forming part of the tract 
brought under cultivation by the plaintiffs 
in consideration of his paying him Rs. 235 
on account of nazraua. On the basis of this 
patta the defendant No. 1 went to the field 
on 2nd February 1921 with a large number 
of people and took forcible possession there¬ 
of. Plaintiffs, therefore, instituted the pre¬ 
sent suit for recovery of possession of the 
field on 13th May 1921 as against the said 
Sheikh Dangu, and have also impleaded 
Ratansa the lavibardar as defendant No. 2. 

The defence of the defendants Nos. 1 and 
2 is practically common. According to both 
of them the land was first leased by the 
lambardar to defendant No. 1 on 8th Octo¬ 
ber 1920 in consideration of the latter 
agreeing to pay Rs. 235 as nazrana, and 
that as evidence of that contract of lease 
a receipt for Rs. 10 as earnest money was 
passed by defendant No. 2 to defendant 
No. 1 it is Ex. 1 D-1. That a few days 
thereafter the defendant No. 1 began to 
break up the land and after he had prepar- 
^ sowing with cotton and iuar 
plaintiffs desired to enter forcibly into 


[85 I. 0.1925] 

possession thereof. The defendant No. 1, 
however, resisted their forcible entry. It 
was further alleged that defendant No. 2 
as lambardar had every authority to grant 
tiie lease to defendant No, 1 and that in 
any ease the defendant No. 1 was a bona 
fide lessee and could not, therefore, be 
ejected from the land given to him in 
tenant-right by themnlgnzar. It was plead¬ 
ed in the alternative that in any case 
plaintiffs were not entitled to claim more 
than l/5th share of the land. It was thus 
clear that each party claimed to have first 
come upon tlie land and the validity or 
otherwise of the transaction of the alleged 
lease must, therefore, depend upon the deci¬ 
sion of the question tbat as to who or which 
of the party was in previous po.ssession of the 
land leased. Both the Courts have con¬ 
currently held that the agreement dated 
8th October 1920 (Ex. 1 D-1) though proved 
to be executed by Ratansa defendant No. 2 
was not actually executed on that day, and 
that it was a fraudulent transaction. That 
the patta dated 2Sth Decenil>er 1920 (Ex. 1 
D-2) wa.s colUisive, and that the defendant 
No. 2 assisted defendant No. 1 by entering 
into the collusive transaction with him for 
depriving the plaintiffs of the field in suit; 
and that defendant No. 2 thus succeeded 
with help of defendant No. 1 in forcibly oust¬ 
ing the plaintiffs from tlie land in suit. It 
was also concurrentlj^ found that the so- 
called lease was for a grossly inadequate 
consideration. As regards the question of 
who first broke up tlie land it was held that 
the land was first brought under cultivation 
by plaintiffs and not by defendant No. !• 
AVith regard to the question of the compe¬ 
tency of the lambardar to grant the lease 
of land brought under cultivation by and 
in the actual occupation of other co-sharers, 
both the Courts have held that it was 
beyond the scope of the lambardar s author¬ 
ity, in view of the peculiar circumstances 

of the case and of the fact that the land in 
suit was reclaimed by the plaintiffs at their 
own cost. 

On these findings the plaintiffs’ suit was 
decreed as against the defendants Nos. land 
2 by the Munsif of Arvi. The appeal P^" 
ferred by defendant No. 1 was dismissed oj 
the District Judge, AVardha. The defend¬ 
ant No. 1 has, therefore, come up in second 
appeal. 

During the pendency of the litigation, 
plaintiff No. 3 assigned his malguzari 
to one Shesli Rao and the latter seeks sun* 
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to the adjustment between tlie co-sharers 
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stilution of names whereas the vendor 
opposes it on the ground that the benefit 
of this litigation is not assigned to the 
purchaser. But the terms of the assign¬ 
ment ai'e clear and I do not see any justi¬ 
fication for refusing to add the name of the 
purchaser as a co-respondent. 

The next important thing what has 
happened since the institution of the 
present appeal is that the lamhardar and 
the plaintife have adjusted their account 
of village profits and that this adjustment 
comprizes according to one party the lease 
money or nazrana realised l)y defendant 
No. 2 from defendant No. 1 in respect of 
the land in question, while according to 
the other party it is not so comi^rised. It 
is contended on behalf of the appellant 
and the defendant No. 2 that by this ad¬ 
justment the conferral of tenancy by the 
defendant No. 2 on defendant No. 1 was 
impliedly consented to by the other co¬ 
sharers, and that wliatever defect there ma 3 ’ 
have been in the initial letting of the laml, 
it was cured by tlie subsequent ratification 
for consideration evidenced by the receipt 
dated 28th March 1923—marked Ex. A-1. 
The respondents other than the lambavdai- 
Katansa urge that the adjustment wa.s with 
an express reservation of the rights of the 
parties ns regards tlie land in suit as the 
receipt Ex. R-1 executed by Katansa in 
favour of the respondents Nos. 1 and 2 
simultaneously with receipt (Ex. A-1; would 
show; that the plaintilTs might at the 
most be regarded as having onhv condition¬ 
ally ratified the defendant Ratansa's act of 
letting ])ecau8e thej- Iiave agreed to abide 
by whatever decision tliis Court might give 
on that question, and that it is not an 
unqualified acceptance or unconditional 
ratification. 

1 have gone through the two documents 
Exs. A-1 and R-i and am of opinion 
that they clearlj^ show that the co-sliarors 
have expressly* reserved their right 
to share the land in tlie event of the decree 
appealed against being confirmed in second 
appeal. This must ncee.ssarily mean that 
they have not accepted the defendant No. 1 
as the tenant of the land unconditionally. 

I do not, therefore, think that the appellant’s 
position has in any way been improve<l by 
the so-called adjustment of accounts. ^lore- 
over the mere fact that defendant No. 1 
'^lay have been the party evidentlj^ intended 
to be benefitted by the adjustment, still as 
he was admittedly not a party Init a stranger 


and the lamhardar Inter 6*e, I am of opinion 
that he cannot take advantage of it and 
claim to avoid the hearing and disposal of 
the second appeal on its merits. 

This brings me to the consideration of 
two questions :— 

(1) Whether the status of the defendant 
No. 1 is that in respect of tenant of the 
land in suit, or is he a mere trespasser 
liable to be ejected ; and 

v2) Whether the defendant No. 2 was 
legally competent to oust the plaintiff from 
possession of land in suit through the 
instrumentality of the defendant No. 1 
under colour of the so-callcd lease dated 
28th December 1920. 

I am of opinion that tlie finding of fact 
to the effect that the’ land in suit was first 
brought under cultivation by the plaintiffs 
at their own cost, is fatal to the defence. 
Moreover the plaintiff’s being first on the 
land, the other co-owner, nainel 3 % defendant 
No. 2 had no right to oust them from the 
actual possession, they enjoyed, much less 
could he grant a valid lease of land not in 
his own possession but in the exclusive oc¬ 
cupancy of the other co-sharers. If the 
authority of the lamhardar in the matter of 
granting leases, i.c. creating tenancies ex- 
lend.s to lands already appropriated to their 
individual or separate use by the co-sharers, 
then very anamolous results will follow 
and there will be a great anarchy in the 
village. It is not the intention of law to 
enable the lamhardar to do anj’thing 
through his lessee which he himself could 
not do. He had no right to take the law 
in his own hands and dispossess the 
plaintiffs from the possessioji of the lands 
])rought by them under their own cultiva¬ 
tion at enormous cost and with the avowed 
object of carrying on cultivating operations 
thereon for their own benefit. T, therefore, 
hold that s. 188 of the I^and Revenue Act 
gives no authority to the lamhardar to 
grant a lease of land already separately 
held by the other co-sharers and thus to 
oust them. The defendant No. 1 was thus 
a trespasser and was rightly held liable 
to be ejected as such by the present 
plaintiffs. 

For these reasons I dismiss the appeal 
with costs. Costs in the lower Courts will 
be paid as already ordered. 

K. s. I). Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1595 of 1922. 

April 14, 1924. 

Prtd-cnt : —Mr. Jusli<-e Xeave. 
BHAUN PRATAP SIXCJH—Plaintiff - 

Appellant 

VCVfiH!^ 

BHAGWAX SIXGH and 0THEn>— 
Defendants—Respondents. 

Civil Procediivi’ Cud*' < Art 1* "/ I'Jt'S), .v, II -.^loitrr 
directly and suu^-tfintinll y in Suhjrcl-inatU r o f 

previous- litigalinn dii/rn ni JN-s jndicntii. 

Pliiiutirt' suc'l for n half .4ian-of fortain p:rovo.s by 
])artition. It apjx arcfl tliat tlu ic had bcun a Fr<*vio»is 
litigation of tin- samo nature Ijotweon the parties but 
it related to another grove; 

lUld, that as the groves now in suit were dihereut 
from tlie grove whieh formed the subjeet-matter of tin* 
previous litigjition, it eimld not be .>aid that the matter 
now in i.ss\»e between ll>e parties was direetly and 
substantially in issue belwe.en tliem in the former 
litigation an<l the matter was nol res judicata.. \ [k 11, 
col, 1,] 

Appeal from a decree of Ihe Judge of 
the Court of Small Causes, Allahabad, dated 
the 18th July, 1922. 

Mr. Haribrnis Sakai, for the Appellant. 
Messrs. P. L. Banerji and J. A'. Dutt, for 
the Respondents. 

JUDGMENT,— This is a second appeal 
by the plaintilY, and his learned Advocate 
states that the matter will not be taken 
further, whatever the decision of tliis Court 
may be. The suit was for partition of 
certain groves in whicli tlie plainlitf claim¬ 
ed one-half share. The genealogy append¬ 
ed to the plaint shows that tlie parties are 
descendants from a common ancestor, Aman 
Singh who has several sons. The plaintiff 
is the descendant of one of tliese sons 
Pancham Singh, and the defendants are 
the descendants of another son, named 
Harnam Singh. Defendants Xos. 1 and 2 
who are the sons of Harnam Singh’s 
son Jawahir Singh, have admitted °the 
plaintiff’s claim but defendants Nos. 3, 4, 
y and 10, who are descended from another 
son of Harnam Singh, contested the claim. 
The remaining defendants did not put in 
an appearence. The appellant s case was 
that originally all the parties wex-e members 
of a joint Hindu family. Some 40 years 
ago, separation took place but the "roves 
belonging to the family were not divided 
The groves in. suit continued tobe recorded iii 
the name of Harnam Singh, until in 13*^5 
Fasli defendants Nos. 1 and 2 got the appel¬ 
lant’s name entered in respect of a half 
share of the groves in suit. The other 
defendants, however, denied the appellant’s 
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title and disputes arose. The appellant 
Mccordingly filed this suit for partition. 

The defence was that the property be¬ 
longed to Harnam Singli's branch alone 
and the plaintiff had no right to it. It was 
also ]>lcaded that the suit was barred by 
limitation, as the plaintiff has never been 
in possession. The First Court decreed the 
suit, but tlie lower Appellate Court dis- 
misseil it, liolding tliat the groves belonged 
entirely to the branch of Harnam Singh 
alone. Two points only have been argued 
in appeal: tiie first, that the matter is res 
judicata, the .second, tliat as defendants 
Xos. 1 and 2 confess judgment the appel¬ 
lant should at least get a decree from their 
share in the property. 

It is in evidence that in 1910 there was 
a dispute among the descendants of 
Harnam Singh over llie groves. Tiiis was 
referred to arbitration, and Sitla Bakhsh, 
the father of the plaintiff-appellant was 
one of tlie arbitrators. Gn the 6th July 
1910, an award was made granting-a one 
fjuartcr share to the pre.scnt defendants 
No. 1 and 2. I./ater on a creditor of defend¬ 
ant No. 1 got liaH the share in another 
grove (not one of tliose now in suit) attach¬ 
ed anfl brought to sale. It was purchased 
at auction by the plaintilf-appellant and 
tlie contesting defendant instituted a suit 
to recover three tpiarters of the property, 
claiming that the whole grove had belong¬ 
ed to ilarnani Singh’s liranch. Tlie present 
plaintiff who was defendant in the suit, 
jileaded that he was the owner of half the 
grove in his own right and that he was 
entitled to the other half as purchaser at 
the auction-sale. The Munsif decreed the 
suit holding that the groves had belonged 
to Harnam Singh's branch of the family 
alone, but on appeal the District Judge 
took the view that half the grove belong¬ 
ed to the i>laintiff in his own rights as a 
descendant of Pancham Singh and that he 
got only one eighth of it at that auction. 

It is contended that this decision operates 
as res judicata in the present suit foT 
though the subject-matter of the suit is 
not the same, the matter in issue is sub¬ 
stantially the same. In support of this con¬ 
tention the learned Advocate for the appel¬ 
lant relies on Panchii Mandal v. Chandf’a 
Kant Saha (2) and Pahlwan Singh v. 

Singh (1). With this view I am unable to 

(1) 12l!id. C.is.O: 11 C. L. .T.220 at p. 223. „ 

(2) 4 A. 55; A. \V. N. (1881) 110; 6 IdcI- J«r. 432; z 
Ind. Dec. (N. s.) 610, 
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agree, as the groves now in suit are differ¬ 
ent from the grove whicli formed the subject 
of the previous litigation; and it cannot 
be said that the matter now in issue 
between the parties was directly and sub¬ 
stantially in issue between them in the 
former litigation. 

Turning to the other point raised, it is 
difficult to see why the plaintiff should not 
have been allowed a decree as against de¬ 
fendants Nos. 1 and 2. The lower Appellate 
Court has found that they are colluding 
with the plaintiff and the history of tlie 
case supports this view; but it is nowiiere 
denied in the written statement of the other 
defendants that defendants Nos. 1 and 2 are 
entitled to a share in the groves in suit, 
nor does it appear that the other defendants 
would in any way be prejudiced by the 
granting of a decree against defendants 
Nos. 1 and 2 from their sliare of the 
property. 

The appeal is dismissed as against all 
the defendants except Nos. 1 and 2 Bhagwan 
Singh and Tej Singh, and against them a 
decree for partition of one-half of their 
one quarter share in the groves in dispute ' 
is granted to the appellant. No order as 
to costs against defendants Nos. 1 and 2. 

K- S. D. Appeal allowed. 


PATNA HIGH COURT. 

Letters Patent Appeal No, 97 01-1923. 

November 12, 1924. 

Present: —Sir Dawson Miller, Kt., Chief 
Justice, and Justice Sir B. K. Mullick, Kt. 
RAMDHANI GOPK and anotiieu— 

Appellants 

versus 

Miss C. V. SCOTT and others— 



Respondents. 

Lease, construclion of—Document reserving ucatly 
rent—Intention of jjurlies—Tenancy terminable by 
acath, whether heritable — Tenant-at-will, ejectment of 
"^Notice, whether necessary. 

Ivvery document which reserves a yearly rent or 
which states that tlic rent is payable in j)iop(>iTion 
to certain aliquot parts of the year does nf»l nrees- 
eanly create a tenancy from year to veur. Ij). 78, col. J.l 
V. IVood#, (1809) 4 Q. H. 2JK5; .T8 L. .1, Q. \i. 
y 659; 17 \V. It. Ill, Vaman Shrijiad v 
Alakiyi B. 424 at p. 425; 2 Ind. Dec. (n. s.) 788 and 
•Jagjivandas Javherdas v. Narayan, 6 B. 495; 1 Ind 
Dw.rN. 8.) 703. referred to. 

of the parties is that the len¬ 
til.... 1 determined by the deatli of either party 

ft. estate whicli the lieir can take, 

U>-JU.Ool.l.) • 

Adhcfc V. Manser, (1010) W, N, 61, followed. 


in 


It IS settled both in i-nigiaiui .wn m umia non in 
the case of a tenancy-at-will no formal notice is iv- 
quirecl but a demand for possession is suHicienl 
[p. 79. col. 2.] 

Deo Xundan Perahadv. Meqhu Mohlon 11 (’ W \ 

225 at p. 229; 5 C. L. J. 181; 34 C. 57. followed. 


Appeal against the judgment of Mr. 
Justice Foster, dated the 24th July 1923^ 
confirming a decision of the Subordinate 
Judge, Patna, dated the 25th July 1921. 

Mr. A. K. Roy, for the Appellants. 

Messrs. S. M. Mullick and iV. .V. Sc 7 i, for 
the Respondents. 


JUDGMENT. 

Mullicky J. —The decision of Hii.s 
appeal depends on the construction of a 
kabuliyat executed on the 6th January 1894 
by one Khaderan Passi in favour of Mj*. 
James Scott in respect of 1 katha 16 dhurs 
of land in Mauza Bankipore Jaibar. 
Khaderan Avas a seller of toddy and took 
the land to build a shop on it for carrying 
on his business. Subsequently Mr. James 
Scott devised the land by Will to his son 
George Scott who in his turn devised it 
to the plaintiffs, and upon Khaderan’s 
death, which took place some time before 
the j eai 1909, the land came into the posses¬ 
sion of his four daugliters one of whom 

Subliagia together Avitli lier son 
Tuni on the 2nd MarcJi 1909 executed a 
mortgage in respect of the Avhole 1 katha 
16 dhurs in favour of defendant No. 2 who 
is the son and hena midaroi defendant No 1 
lOventnally the defendant No. 2 sued upon 
this mortgage and purchased the property 
in execution in 191/. Bubhagia's 

three sisters thereupon brought a partition 
suit against Iier and defendant No. 2 and 
recovered their twelve-annas share in the 
Jiolding leaving an area of 9 dhurs constitut¬ 
ing the four-annas share oiMusammat Sub- 
hagia in the possession of defendant No. 2. 
It is said that tlie plaintiffs have come to 
terms Avith the tliree sisters, and that in 
regard to Musavimat Bubhagia’s shaie they 
on the IStli April 1919, wrote to the defend¬ 
ant No. 1 asking him to execute akabuliyat if 
he Avished to be recognised as a tenant and 
that on the 23rd April 1919 the defendant 
No. 1 declined. Thereupon on the 29th 
April 1919 the plaintiffs soiwed the defend¬ 
ant No. 1 Avith a notice calling upon him to 
give delivery of possession on the 14th May 
1919. The present suit aa'us instituted on 
the 27th August 1019 for the ejectment of 
the defendants. 
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The :Nrunsif dismissed tht? suit lioldin.e: 
that the defendant Xo. 2 had a right of oc¬ 
cupancy and also that in any event he vas 
entitled to six months' notice. 

On appeal the bubordinate Judge lield 
that Khaderan was a tenant-at-will, that 
jieither he nor Musninmat Subhagia had 
any transferable interest in the ])ropert\, 
that the plaintiffs never recognised the 
defendant Xo. 2 as a tenant and that^ no 
notice was necessary. The learned Sub¬ 
ordinate Judge accordingly made a decree 

for ejectment. 

Tliere was then a second apt^eal to the 
lU"h Court which was heard by Mr. Justice 
Foster. The learned Judge agreed with 
the Subordinate Judge and dismissed the 


stalment. i. c., of six months in respect of 
the said land remain due by me or by my 
heirs or representatives, the said proprietor 
shall be competent to realise from me or 
my heirs or representatives, the said rent 
with interest lliereon at two-annas per rupee 
permontli from the date of default to that 
of realisation, in case of non-payment of 
the same without instituting a suit. Ho long 
as I shall remain in possession of the said 
land with the consent of the said landlord, 
on payment of fixed annual rent, I shall 
continue to pay the same.” 

These words, in my opinion, leave no room 
for doubt that it was the intention of the 
|)arties that the tenancy should be termin¬ 
able at tlie will of either party. 


ai>peal. _ , , , 

The present Letters Patent Appeal has 

been preferred by the defendants against 

the decree of Mr. Justice Foster. 

Xow, the first question is whether Musain- 
mat Subhagia was a tenant-at-all, and if so, 
whether she was a tenant-at-will or a tenant 
from year to year or a tenant from mouth 

to month. . 

Xow, in this case the principle that a doubt¬ 
ful grant is to be construed in favour of 
the grantee has no application. The Icabuh- 
yat is clear and I agree with the Courts of 
Appeal below that it creates a tenancy-at- 
will. Every document which reserves a 
yearly rent or which states that the rent is 
payable in proportion to certain aliquot 
parts of the year does not necessarily (rreate 
a tenancy from year to year. In Morton v. 
Woods (i), the lease was for a term of ten 
years at a yearly rent of Z 800, but it pro¬ 
vided that notwithstanding anything there¬ 
in contained and without any notice or 
demand of possession it should be lawful for 
the lessor to determine the term of the 
tenure and to eject the lessee. It was held by 
Chief Baron Kelly that the lease created a 
tenancy-at-will and not one for a term of 
years because whatever might be the no¬ 
minal duration of the tenancy it was intend¬ 
ed that it should be in the power of the 
lessor at any time to put an end to it. Here 
the relevant words in the lease in question 
are as follows :— 

“I shall without any objection and pica 
whatsoever on my part continue to pay the 
said fixed rent annually from 1301 Fasli as 
per instalment given below and taking re¬ 
ceipts therefor. Should the rent of one in- 

(1) (1869) 1 Q. B. 293; 38 L. J. Q. B. 81; 9 B. & S. 659; 

J7 W.R. lU, 


In V<i)nan Skripad v. .1/a(2), the lease 
gcive the lessee the right to hold the land 
so long as the lessee chose to occupy it 
and it wa.s held that the lease was a tenancy- 
at-will lenninablc upon the death of the 

lessee. ^ 

In Jaqjivandas Jarherdas v. X(trayan (o), 
tlie kabiiliyat provided that the tenant 
might claim possession for one year ana 
that he should pay rent so long as the land¬ 
lord should leave the land with him. It was 
lield that the lease was not for a period 
beyond one year but created a tenancy-at- 

will. , 

In the pre.sent case the express 
limiting the duration to the will of tn® 

lessor cannot he ignored. 

The next question is whether the tenancy 
was heritable. In Halsbury’s Laws of Eng¬ 
land, Voh XVHI, page 437, the rule is stated 
thus : “A tenancy-at-will is a personal re¬ 
lation between the original landlord an 
tenant, and is determined by the death ot 
either of them.” Woodfall in his Law o 
Landlordand Tenant, 14th Edition, page Jo , 
varies the rule slightly and states it 

follows: “An estate-at-will mayj be deter¬ 

mined by a demand of possession or by tB 
express declaration of either of the partie ^ 
or iinplication of law : of the latter des 
cription will be the death of Pamiri 

which in general determines the f' 

reason for the rule is that as death dete 
mines the -will the tenancy terminates n. 
efflux of time and that in such a case i 
successor of the tenant being at best 


(2) 4 B. 424 at p. 125: 2 lud. Dec. (K. s.) 788. 
t3) 8 B. 493; 4 lad. Dec. (x. •■) 703. 
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tenant by sufferance he may be ejected with¬ 
out notice: Jamesx.Dcan (4). 

It is necessary, however, to observe that 
in Morton v. Woods (1), Chief Baron Kelly 
expressed an opinion regarding the sub¬ 
sistence of a tenancy at-will after the death 
of one of the parties in the following words: 
“The whole law on this subject is based on 
very fine distinctions ; but when we come 
to look at the cases, it would rather seem 
that a tenancy-at-will may continue to sub¬ 
sist after the death of one of the parties, 
unless the heir or legal representative sliall 
do something to manifest his intention to 
determine the tenancy. At all events, it is 
necessary to say that the mention of heirs and 
assigns does not necessarily manifest an 
intention to create anything more than a 
t enanc 3 ^-at-wil 1.' ’ 

It would appear that these words were 
obiter and, in my opinion, they are not an 
authority for holding that a tenancy-al-will 
is necessarilj’ heritable. They might per¬ 
haps be applicable to the facts of such a 
case as Killickv. Manser I'd), where a tenant- 
at-will died intestate and his administratrix 
in her affidavit for the inland revenue treat¬ 
ed the land as copyhold and valued it at 
£200. Subsequently she was accepted as a 
tenant by the landlord on signing the usual 
acknowledgment that she held as a tenant- 
at-vvill. The intestate’s next of kin having 
asked for a decision whether the new ten¬ 
ancy acquired by the widow formed part 
of the intestate’s estate, and also for general 
administration, the Court, withoiit deliver¬ 
ing a formal judgment, made an order for 
administration of the intestate’s real and 



personal estate, including the property com¬ 
prised in the widow’s acknowledgment. It 
would seem that for the purpose of adminis- 
tratibn the new tenancy was treated there 
an accretion to the intestate's estate ; but 
the case is not an authority for the general 
proposition that all such estates are herita¬ 
ble. Whei'e the intention of the i)arties 
18 that the tenancy is to be determined by 
tlie death of either party there can be no 
®®tate which the heir can take and 1 think 
It follows upon principle that the Indian 
law on the subject must be the same as the 
hnglish Law, and that in the present case 
Musammat Subhagia had no tenancy in the 



m 11 Ves. 383; 32 K. U. 11351 8 K. R. 178. 

<») (1010; W. N. 01, 


In any event she had no transferable in¬ 
terest in it, for even if she became a tenunt- 
at-will by inheritance, the tenancy was 

determined by an act of assignment.' The 
defendant No. 2 acquired no title to the 
property by the execution purchase. 

Our attention has been drawn to the 
words in the kabuliyat providing that in 
the event of any rent remaining due from 
Khaderaiior his heirs or his representatives, 
the proprietor would be competent to 
realise it from liim or his lieirs or his 
representatives. The. reference to the heirs 
in this connection lias been found by the 
learned Judge of this Court to relate to 
the realisation of rent accruing due before 
and not after his deatli. In my opinion 
that is a correct construction of the lease. 

Finally it is to be determined whether 
the plaintiffs are entitled to a decree for 
ejectment in this suit. Now, it is settled 
both in England and in India that in the 
case of tenancy-at-will no formal notice is 
required but a demand for possession i.s 
sufficient: Det> Nundan Pershad v. Meghu 
Mnhton (6). In the present case it is es¬ 
tablished that a demand for possession was 
made and I can see no reason why the de¬ 
fendants should not deliver up possession 
to the plaintiffs. 

The decree of the Subordinate Judge and 
the learned Judge of this Court were cor¬ 
rect and the appeal is dismissed with costs 

Miller, C. J.— I agree. 

8. D. Appeal dismissed. 


(KMI C. W. X. 22.5 nl p. 229; 5 C. L.J. 181; 31 

V, • 0 / . 


ALLAHABAD HIGH COURT, 

First Civil Appeal No. 53 of 1921 

May 22, 1923. 

Present:—Sir Orim wood Mears, Kt., 

Chief Justice, and Mr. Justice Piggott 
MUHAMMAD SAID—Dkfexda.nt 

—Appellant 
versus 

BISHAMBHAR NATH— Plaintiff- 

Respondent. 

Contract Act {IX of 1872), a. II—Contract of sale by 
minor—Suit for cancellation of sale- Decree condi¬ 
tional on re-payment—Court, equitable power of — Test. 

Notwithstanding the fact that a contract of sale 
entered into by a minor has been declared to be, 
de.stitute of legal effect, the Court lia.s the equitable 
power, wholly distinct from the existence of a con¬ 
tractual or non-contractual relation of the parties, to 
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niiike a dcci'eo for oani*fllali<»n ^'f tlio sali'-il> ‘I o-ai- 
ditionul vipon iv-i>ayment <.f tlio piui hii.vy. la 
each case the test must l)e (he comlucl *'f the 
parties, [p. fit, cel. 2.| 

The verv ivtjne.st fer cciuitalilc relief I'xits ujnni 
the C< urt ilic nljli'-ati.m "f lef-kiny; cc.i. fully iiitolh'* 
conduct of llu‘ petitioner in ea-li ca.-e. Ip. SI, col. I.) 

First appenl from a derreo oftlie Jud"e, 
Small Cause Court, exercisln," 1 lie powers 
of a Suliordinate Judge, Allahabad, dated 
the 13th of Decemljer 1920. 

Mr. B. E. O'Conor fwith him Maulvi 
Iqbal Ahmad), for the Appellant. 

Dr. AC N. Katja (with him ^lunshi 
Krishen Bihari Lai), for the Respondent. 

FACTS.— Bishambhar Xath, a minor 
sou of Janki Prasad, sold his interest in the 
ancestral ])roperty to Muliammad Said, son 
of Abdul Aziz who had already aetjuirud 
by purchase the interest of Sheo Xarain, 
another son of Janki Prasad. Bishambhar 
Xath brought the present suit through Ids 
father as his next friend and certificated 
guardian for the cancellation of the said 
sale and for possession of the property 
transferred on the ground of minorily at 
the date of the sale. Muhammad Said 
pleaded, firstly, that the plaintilY was not in 
fact a minor at the dale of the sale and 
had further assured him of his being major 
by producing horoscope and medical certi¬ 
ficate and secondly, that, in anj^ case, the 
plaintiff was not entitled to relief prayed 
for without re-payment of the consideration 
actually received by him from the defend¬ 
ant on account of the sale in question. The 
next friend in reply charged Abdul Aziz 
with having brought about the moral and 
financial ruin of his two sons and maintain¬ 
ed that Abdul Aziz, having first secured 
influence .over Sheo Narain and by provid¬ 
ing him with funds for dissipation, acquired 
the whole of his share in the family pro¬ 
perty and the defendant adopted the same 
course with the present plaintiff and most 
carefully kept back all knowledge of his 
transaction from him. He further contended 
that the defendant’s claim for the refund 
of the sale consideration was not legally 
admissible. The lower Court decreed the 
suit having held that the plaintiff was a 
minor at the date of sale and the defend¬ 
ant was not entitled to B,Tiy refund. The 
defendant appealed. Their Lordships after 
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iliscussing the evidence on the record held 
that the plaintiff was a minor at the date 
of sale and on the question of restitution, 
delivered the following 

JUDGMENT.—AVe now turn to the 
second question. Should the decree in 
favour of the ])laintiff be made subject to 
any and what conditions of re-payment? 

Xotwitlistanding that the effect of our 
first fliuling is to declare the contract be¬ 
tween the parties destitute of legal effect, 
we are of opinion that we have an equit- 
aV)le power, wholly distinct from the exist¬ 
ence of a contractual or non-contractual 
relation of the parties, which entitles us 
in a case of this kind to make a decree 
conditional upon re-payment. In eachcase 
the test must be the conduct of the 
l)artie3. On the one hand, the father of 
the plaintiff contends tliat the defendant 
and his father liave brought about the 
moral and financial ruin of his two sons. 
He maintains that Abdul Aziz secured 
influence over »Sheo Narain, influenced him 
adversely to liis own interests and those 
of liis father, acquired the whole of his 
share of tlie family property, and by put¬ 
ting him in funds enabled him to com¬ 
mence a course of dissipation. Similarly 
when Bishambhar Nath, in July, 191(5, 
was minded to raise money, he was 
brought bj' Sheo Narain to the defendant 
and the latter adopted the same course 
with him and most carefully and cautious¬ 
ly kept all knowledge of his transtic- 
tions with Bishambhar Nath from the 
father. He accepted from Sheo Narain a 
document of doubtful authenticity, ih^ 
horoscope; he relied upon a paragraph m 
a written statement of the father, he con¬ 
tented himself witli a medical certificate 
whereas, it is contended, he ought to have 
gone to the father and told him of the 
son’s intentions and asked him for proof 
of his age. It is said that he did not do so 
as he was well aware that the father would 
have disapproved strongly of the sugges^d 

transactions and would have asserted his 
son's minority, and, as against the defend¬ 
ant, the case has been put as one of 
studied abstention on his part from aR 
communication with the father and as 
one on which he was prepared to take 
risks, actuated by a desire to add to th® 
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property oiigiually owned by Sheo Narain 
that of his brother Bishambhar Nath. 

In one view of the case it is possible 
that Sheo Narain and Bishambhar Nath 
did perpetrate a fraud upon the defend¬ 
ant. They may have “ planted” a forged 
horoscope upon him and Sheo Narain may 
have made verbal representations as to the 
age of Bishambhar Nath. This is, how¬ 
ever, largely a matter of surmise, and 
proof of these matters was on the defend¬ 
ant. He failed to give the requisite 
proof. Whilst due protection must be 
given to x^ersons in the position of the 
defendant, when victims of a clear fraud, 
they must nevertheless make out a plain 
case for equitable relief, and the very re¬ 
quest for such relief puts upon the Court 
the obligation of looking carefully into the 
conduct of the petitioner in each case. 
We think that the father of the minor 
plaintiif is right in charging the defendant 
with having been to some extent un¬ 
scrupulous in his dealings with his^two 
sons, and, as regards Bishambhar Nath, 
we think that in the defendant's anxiety to 
acquire the property he was content to run 
some degree of risk. Purchasers or money¬ 
lenders who deal with persons who are 
hovei'ing upon majority, and the ascertain¬ 
ment of whose exact age is impossible 
must not complain if their cupidity leads 
them at times into litigation and loss. W e 
are of opmion that we ought not to exercise 
our powers of equitable relief in this case 
and that the appeal must be dismissed. 
We, however, direct that in this and the 
Trial Court each party shall pay his own 
costs. 

K. s. D. Appeal dismissed. 


An open us5r contiimed without intonujitii n for a 
p?riod of over twenty years and not shown to ti- 
attrilnitable to permission or sua'crancf on Uu* 
owner's part is priina facie evidence of <-njoymonl 
a.s of rijilit within the meaning of s. 2G of the Ininita- 
tiv)n Act. [p. 82, col. l.| 

Failure on the part of an Appellate Court to draw 
from such user a presumption that it was as of right 
is an error of law which makes a second appeal coni- 
Ijetent. [p. 81, col. 2.] 

Diwan v. Jagta, 56 Ind. Cas. 728; 1 L. 20C; 113 P. L. 
R. 1920, followed. 

Mahomed Ali v. Joogul Ram Chunder, 14 AV. R. 
124; 5 B. L. R. App. 84, relied on. 

Appeal against a decree of the District 
Judge, Chhindwara, dated the 11th August 
1922 in Civil Appeal No. 92 of 1922. 

Dr. H. S. Gour, for the Appellants. 

Mr. J. C. Ghosh, for the Kespoudenl. 
JUDGMENT. —This appeal raises two 
questions. One is as to wliether the lower 
Appellate Court was right in making a pre¬ 
sumption that the user of way was as of 
riglit. The District Judge relied on 
Mahomed Ali v. Joogul Ram Chuuder (1) 
which was followed in Hayi v. Mahadeo (2) 
and held that the evidence on record was 
sufficient to raise the presumption that the 
long user not being attributable to per¬ 
mission or sufferance was as of light. The 
District Judge has believed the plaintiff 
when he said that he did not .obtain per- 
misson but used the way because he thought 
he could pass; with regard to this matter 
the appellants’ learned Counsel urges that 
the District Judge was wrong in his in¬ 
terpretation of Mr. Kotval, Additional Judi¬ 
cial Commissioner’s order of remand and 
in making the presumption that the user 
was as of right. Mr. Kotval, Additional 
Judicial Commissioner, had pointed out 
that all that long user or enjoyment showed 
was that it was peaceful and without inter¬ 
ruption and that the other elements about 
the user being as of right and as an ease¬ 
ment must be distinctly established. The 
District Judge on a proper considera¬ 
tion of the evidence on record has drawn 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 541 of 1922. 

July 25, 1924. 

Present: —Mr. Kinkhede, A. J. C. 

NARAIN AND OTHERS—DEFENDANTS— 

Appellants 
versus 

IKRAM— Plaintiff—Respondent. 

LiviiUition Art (IX of jyOH), s. JO- Ra^irincnt- - 
liiaht of way — Uninlei'i'upted vner for twenhj years 
•— Presumption — h'ailurc to draw presumption Second 
app€q,lj whether competent. 
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that conclusion that the user was as of right. 

Failure on the part of the District Judge, 

to draw such a presumption was held to be 

an error of law which made a second appeal 

competent. See Diwan v. Jagta (3j wiiere 

the case of Mahomed Ali v. Joogul Ram. 

Chunder (1) has been referred. It was 

pointed out that where a plaintiff used a 

pathway Avithout let or hindrance for a 

period of 20 years and the pathway Avas 
(U 14 w. R. 121; 5 B. L. R. App. 81. 

(2) 01 Inti. Cas. 569. 

(3) 56 Ind. Cas. 728; 1 L. 206; 11.3 P. L. R. 1920. 
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the only way they could use to gain access 
to the well and still the District Juge held 
that the plaintiff had not proved user "as 
of right," the High Court held that in not 
making the presumption the lower Appellate 
Court had committed an error of law vso as 
to justify an interference in second appeal. 
It was further held that having regard to 
the habits of the people of this country 
the enjoyment of the passage “as of right” 
^vithin the meaning of s. 20 of the Limita¬ 
tion Act should have been presumed. 

There is also authority of our own High 
Court to the same effect in Ramchandra 
Rdox.Venkat Rao (4). I, therefore, hold 
that an open user continued without in¬ 
terruption for a period of over 20 years and 
not shown to be attributable to permission 
or sufferance on the owner's part is prima 
■facie evidence of enjoyment as of ri<^ht 
within the meaning of s. 26 of the IndTan 
Lmntation Act. I, therefore, think that the 
District Judge was not wTong in making 
the presumption. 

As regards the second point I think the 
finding th^at the pathway lies between the 
fields of the tw’o contending sets of defend¬ 
ants over their common dhura or uncul¬ 
tivated land is sufficiently definite under 
the circumstnnces of the case. I do not see 
any useful purpose w^oidd be served bv re- 
m^ding the case to make it more definite 

The appeal, therefore, fails and is dis¬ 
missed with costs. Costs in the lower 
Courts will be paid as already ordered 

W ?5?nd. Cas.OdG; 1C N. 


T? HIGH COURT. 

I IRST Civil Appeal No. 2063 of 1918 

Februaiy 2, 1923. 

Present:-Ur Justice Broadway and 
Mr. Justice Zafar Ali. 

DAULAT KAI—Defendant—Appellan" 

vei'sus 

Plaintiff—Respondrvt 

Ctml Procedure Code (Act V of WOS) 0 X\^t’ 
--Suit aganist defendarit through trustee' 
defendant himself—Expenses, paum7!it ni~h^K^ 

au appeal through Counsel but Xa ? himself li 
deney of the appeal 


record as his legal representative. M paid the expenses 
of the appeal and an application was made on his 
l)elialf stating that the suit had been against the 
estate of D and that the appeal also had been filed on 
behalf of that estate and praying that M may be shown 
in the appeal as representing the estate. M was not, 
liowever, l)ronght on the record as a party to the 
appeal. At the liearing, an oral application was made 
on behalf of M that .V. the son of 1), should be brought 
on the record as the legal representative: 

llel<l,(l} that as Z) alone had preferred the appeal 
and nobody had been brought on tlie record as his legal 
representative, the appeal had abated; [p. 83. col. 2.] 

(2) that the payment of the expenses of the appeal 
by 3/ did not necessarily make him a party; [p. 83, 
col. 2.] 

(3) that the application for bringing N on the 
record was untenable, having been made after the 
lapse of a considerable time since the death of D. 
[p. 81, col. 1.] 

First appeal from a decree of the Sub¬ 
ordinate Judge, Muzafferpur, dated the 
23rd March 1918. 

Dr. G. C.Namng, Messrs. Kavhya Lai and 
iS. K. Miiheyfee, for the Appellant. 

Bakh.shi Tek Chand and Mr. Hargopal, for 
the Respondent. 

JUDGMENT. —A preliminaiy objec¬ 
tion has been taken by Mr. Tek Chand on 
behalf of the respondent that this appeal 
cannot proceed. It appears that the suit 
w’hich gave rise to this appeal was filed 
by Lila Ram against Daulat Rai and others. 
The principal defendant w'as Daulat Rai. 
He was described in the plaint as “Lala 
Daulat Rai, son of Lala Chela Ram, caste 
Gaha, resident of Lieah, late Managing 
Director of the Hindustan Bank in liquida¬ 
tion, at present a prisoner in the Central 
Jail, Delhi, aur niz bataivassat Lala Mulkh 
Raj Bhalla, ex-Managing Director of the 
Co-operative Bank, Lahore, in liquidation, 
the alleged tiaistee of the property of the 
said Lala Daulat Rai.” 

It appears that Daulat Rai had got into 
certain difficulties in connection with some 
Banks which had resulted in his being sent 
to prison for a period. As his exact where¬ 
abouts weie not kno^vn, his address was 
given as stated above, the reference to 
Mulkh Raj being due to the fact that 
Daulat Rai had executed a trust deed on 
the 3rd October 1914, conveying all bis 
property, moveable and immoveable to the 
said Mulkh Raj, in trust for paj^ment of all 
debts due by Daulat Rai and the recovery 
of all the assets. Daulat Rai being in jail 
the suitwas defended on his behalf by Mulkh 
Raj, who, in due course, filed two written 
statements -which were filed on behalf of 
Daulat Rai through the said Mulkh RJU 
vide pages 56, 57 and 58 of the printed 
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Raj by Mr. S. K. Mukerji in which it was 
stated that the “suit” had been against, 
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book. It appears that objection was taken 
to the conduct of the defence by the said 
Mulkh Raj and this matter was put in 
issue vide Issue No. 5 at page 64 of the 
printed book. It will thus be seen that 
Mulkh Raj was never brought on the record 
as a defendant in his capacity as trustee, but 
defended the suit on behalf of Daulat Rai, 
the principal defendant. 

The plaintiff’s suit was decreed on the 
23rd March 1918, and an appeal against that 
decree was filed by Mehta Bahadur Chand 
on the 4th June 1918. At that time Daulat 
Rai had come out of jail and the appeal 
was filed on his behalf^ as is evidenced by 
the memorandum of appeal as well as 
by the power-of-attorney executed by him, 
and him alone, in Mehta Bahadur Chand s 
favour. A reference to the memorandum 
of appeal clearly shows that Daulat Rai 
was the sole appellant although the 
description given in the heading vide 
page 123 is admittedly incorrect, for on 
that date he was not a prisoner in the 
Central Jail at Delhi and he was appeal¬ 
ing through himself and not through Lala 
Mulkh Raj Bhalla. Subsequent to the fil- 
in®^ of this appeal Lala Daulat Rai died 
on” the 4th September 1919. He left him 
surviving at least one son, named Nain Sukh 
Rai, Barrister-at-law, at present practising 
at Lyallpur, The fact of his death was 
brought to the notice of Mehta Bahadur 
Chand vide the High Court Office letter No. 
5718-J dated the 13th August 1921. To 
this letter Mehta Bahadur Chand replied by 
a letter dated the 5tli September 1921, in 
which he pointed out that Lala Mulkh Raj 
ex-Managing Director of the Co-operative 
Bank, Lahore, in liquidation, was a trustee 
of the deceased appellant and would deposit 
any printing fees if communicated with and 
would take steps to bring himself on to the 
record. It is thus perfectly clear that the 
gentleman who filed the appeal and was 
responsible for the filing of this appeal 
understood that he was doing so on 
of Daulat Rai and nobody else. Mulkh 
Raj was duly communicated with and 
the necessary money. By a letter No. 3687-J 
dated the 11th May 1922, from the High 
Court Office Lala Mulkh Raj was remmd- 
ed that no legal representative of the de¬ 
ceased Daulat Rai had as yet been brought 
on to the record. 

On the 2nd June 1922, an application 
purporting to be under ss, 151 and 153, 
P. 0,, was filed on behalf of Lala Mulkh 


the “estate” of the said Daulat Uui and 
that the appeal had also been filed on behalf 
of that “estate.” 

It was prayed that the necessary altera¬ 
tions might be made and Lala Mulkh Raj 
as trustee shown as representing the said 
estate. This application was granted sub¬ 
ject to all just exceptions and on the 
23rd January 1923, Lila Ram, the plaintiff- 
respondent, filed an affidavit pointing out 
that Daulat Rai the real defendant and 
appellant, had died and that as no appli¬ 
cation to bring his legal representatives on 
the record had been made, the appeal had 
abated. 

At the hearing before us Dr. G. C. Narang 
appeared for Mulkh Raj and contended first 
that inasmuch as Lala Mulkh Raj was al¬ 
ready on the record as trustee, no question 
of abatement arose; secondly, that the ap¬ 
peal might and should be considered as 
an appeal on behalf of the “estate" in 
which case the question of abatement did not 
arise and, thirdly, that in the event of our 
decision being adverse on these two con¬ 
tentions, he asked that on his oral applica¬ 
tion, made on behalf of Mulkli Raj, Mr. 
Nain Sukh Rai, son of Daulat Rai, should 
be brought on to the record as the legal 
representative. Our attention was invited 
to Krishna Chandra v. Mohesh Chandra (1), 
Srinath Das v. Probodh Chandra Das (2) and 
Hafiz-un~nissa v. .Jawahir Singh (3). IVith 
these authorities we see no reason to differ 
but we are unable to see that they in any 
way assist in the present case. As stated 
above the examination of the record shows 
that Mulkh Raj was never brought on the 
record as a party to the case. Daulat Rai 
was the defendant from start to finisln 
Further, the appellate record shows that it 
was Daulat Rai, and Daulat Rai alone, who 
preferred this appeal on his own behalf. 
Mehta Bahadur Chand acting under his 
authority. Mulkh Raj has filed an affidavit 
to the effect that he has been defraying the 
costs of this litigation out of the trust fund. 
Even so, that does not necessarily make 
him or the “estate” a party, and we must 
hold that the appeal has been filed by 
Daulat Rai alone. As to the oral application 
for an order under O. XXII, r. 9, bringing 

(1) a c, w. N. 5^4 

(2) 6 Ind. Ctts. 244. 

^ 3 ) 00 Ind. Cas. 24 
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Mr. Nain Sukh Kai on to the record. 
Fn-.vdf,'. no application lias l)ecn ina(,lc on 
bclialt oi; !Mr. Xain Sukh Kai and .VtC'Oo//// 
the time that lias elapsed since tlie deatli of 
Daulat llai is very considerable. I-Jvon 
■when Mulkh Raj’s altention was drawn to 
the fact that Daidat Rai's leeal ivpieseii- 
tatives liad not been bii)ii<;ht (>n to the 
record, no application wa.^ made to remedy 
that defect, instead, liie apidiealiun referred 
to as having been tiled by Mr. ^lukerji, was 
put ill. Thai ai>plication is, in our opinion, 
wholly untenalilc. 

The appeal has, tlicreforo, abated and is 
dismissed with costs as such. 

K. s. D. Appeal diamisscd. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Second (.’ivil Apeeal No. 8o of 1922. 

October 25, 1!)24. 

Present: —.Mr. Kinkhede, A. J. 0. 

AVASUDKO— Plaintiff—Appeleant 

versus 

SHANKAR AND ANOTHEi:—D efendants— 

Respondents. 

Eitsiniii’nl -Ui'jhi of u aii—Loiig and iniintvrruuU'd 
vscr—Pvesiunrt 'u'n-Sntuir of ohlignlion -^iirvicnt 
oii'ih v, uduthcr can object on ground of inconvenience 
^iCight of tvHu. limit of -Failure to 'lirutr ini'erence 
that ii^er ii an of right—Second appeal. 

Long, uninlcrruplc-cl and peacfful onjoymcnl of a 
right of way is nrcsuinod to he as of ri^’-ht There 
js no presinnption tliat tbe enjoyment is'bv license 

l[). So, col. 1.] . . . 

Naragan v. Ikvam. ^.5 lud. Cas. 81 and Kunmnn„nl 
V. Ratknam Pillai, tiG livl. Cas. 11; I.!! M G3;} aM) GT) 
15 L. W. l>UG: (1922,. M. W. N. 14 :} (l:r4) \ I ll M ' 
5; 31 M. L. T. lot); 12 M. L. J. -117; nTerl jd to ' ' 

oftK- obligation resting Of 
the ounex of the servient tenement is puielv negn 
live, that IS to say. ],e must not so deal with th. 
servient tenement as to render the casement incapable 
or more duneult of enjoyment by the owner of th. 
dominant tenement, [p 86 col 1] 

Easements of way must not i.e' vague or indefinite 
that IS to say. they must be li.nited to a particula 
route over the servient tenement. An oasemen o 
way confers no right to wander ut pleasure over an 

fr ?6 cor 2 .f‘'''‘™‘ for whatever purposi 

W^'r n Gc.6i,id Chatlcncc 

.JX* Doorga Donsia v. Juaaernnth b 

A\ . K. 295 and VV'im61c(/ou and Pntneii Cotnm '/■' ^ 
serrators v. Dixon, (1876j 1 Ch D i=! ? i** 

353; 33 L. T.079; A W.'u. dfidoli uF im" 

When once a right of way ha.s hoen aconirv? iL 
servient owner cannot object to ii rMbn ^ “’d" 

inconvenience, nor can he ont v,, ^ er'>und c 

allowing that there is another „vth‘' 
aominant owner might use. [p. 8 ^ 0012 ; 


Sham ilagdcc v. FaJxCcr Chand Bogdec, 0 W. R. 
222. Mttkoond.oiiath Bhadoori/ v. Shib Chundcr 
J'l- id"orii, 22 \V. P. o()2 and Goluck CIninder Chow- 
tUn:.g V. T'liinee Chuian Chuckcrhulty, -1 W. K.-19, 

foil' ■•.'•. <1. 


tHK--‘iun of the precise limit of the right in any 
l).iilicnl:ir cc.-se miKst dcjicnd upon the proof of the 
p.irlieular line botweon the terminus a fpo> and the 
l^:rminlls U'/»po?n» ovt-r wliich the owner of the domi- 
p.iiiit leaenunt claini-s tlie riglit. [p. 87, col. 1.1 

Dooiga Chill II Dhur v. Knlli/ Cooniar Scin, 7 C. 
ll.’> at p. 1J7; 8(2. P. K. ;’,73; :l Ind. Dec. (s. a.) C13 
and J iboIII'ii'l'i Chakrabarli v. Knlidas Malik, 20 Ind. 
Cas. 21.3; 12 C. lOi; 20 C. L. J. 97; 18 0. W. N. 1290, 
j-eh'ired to. 

Where there has been long and continuous user of 
a right of way by a party, it isopen to the Court to 
draw the inference that the user was of rigid, and a 
failure to draw it from the facts ]>roved is a ground 
l'.>r interference in second appeal, [p. 8-1, col. 2; p. 85, 
eol. l.j 


Din an x.Jugta, 5G Iiul. Cas. 728; 1 L. 20G; 113 P. 
L. IP 1920 an<l Molunned Ali v. Joogal Ram Chundcr, 
11 W, K. 121; i) D. L. R. App. 81, followed. 

Appeal against a decision of the Addi¬ 
tional District Judge, AVardha, in (Mvil 
Appeal No. 143 of 11)20, decided on the 7th 
November 1921. 

Alessrs. M. Gupta and S. K. Barlinge^ 
for the Aiipellant. 

Air. 3/. Pk Xii/ogi, for the Respondents. 

JUDGE/IENT, —The api.)ellant is a 
purchaser of a vacant site from a malguzar 
and the respondent No. 1 is a neighbour of 
that site who claims a right of way over it 
for tlie benelicial enjoyment of his own 
dwelling house standing on a site adjacent 
to the site in dispute. The First Court 
decreed the claim for injunction restraining 
the defendants from using the way while 
the lower Appellate Court has reversed the 


decree and dismissed tlie suit. The plaint¬ 
iff, therefore, ajtpeals urging that the de¬ 
fendant-respondents’ enjoyment of the right 
of way over the site was not proved to be 
as “an easement’’ or “as of right", and that 
no easement of a right of way could be 
accpiired by persons who are mere licensees 
of uhadi sites as against the maUjuzai' under 
whom the plaintiff claims the site in dis¬ 
pute. 

The lower Apf^ellate Court has found 
it as a fact that the defendant No. 1 and 
his ancestors or occupants of his houses 
Nos. 2 and 3 (ride map B) did, as a matter 
of fact, use the site in suit for a way to the 
road to its east for more than 4*0 years 
before the date of the suit fthis w’as also the 
finding of the First Court).' 

There is thus a concurrent finding as 
to the long and continuous user of the right 
of way by the defendant No. 1 and his pre- 
decessors-in-iiile. The Court of first ia- 
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stance however refused to draw the conclu¬ 
sion from such user that it "was “o/ right. 
The lower Api^ellate Court has drawn such 
a conclusion on the authority of the rulings 
in Mathuradas Nandralahh v. Bai Ainthi 
U), and Sitaram y. Petia (2). This conclvi- 
sion is attackad in second appeal. That it 
is open to a Court to draw such a conclu¬ 
sion, and a failure to draw it from the facts 
proved is a ground for interference in 
second appeal is well established on the 
decided authorities. See Diivan v. Jagtn 
(3), where the case of Mahomed Ali v. 
Joofjal Ram Chnnder A), was followed. ^ It 
wasalso followed in Hari v. Mahadeo{5). Tliis 
High Court has also held in Ramchandra 
Raov.VenkatRao (6), that long uninter¬ 
rupted and peaceful enjoyment of a right 
of way may be presumed to have a lawful 
origin or to be as of righl. I have also held 
in Narayan v. Ikram (7) that where from an 
open user continued without interruption for 
a period of over 20 years, and not shown to be 
attributable to permission or sufferance on 

the owner’s part the final judge of fact i.c., 

the first Appellate Court draws an inference 
or presumption that it is as of right, the 
High Court cannot interfere with the lind- 
in<^. Such user is prima facie evidence of 
enjoyment as of right, within the meaning 
of s. 26 of the Indian Limitation Act or of 

the provisions of tlie Easements Act, accord¬ 
ing as the case may come under tlie one or 
the other Act. Halsbury’s Laws of England, 
Vol. XI, p. 259, quotes cases in which as 
will be found, every presumption \yas made 
in favour of long user being as of right. 
There is no presumption that enjoyment is 
by license, but that long user is presumed 
to be as of right. Kunjammal v. Rathnam 
PiUai (8). 

The respondent’s Pleader also relies on 
the following Bombay case as justifjdng 
the same conclusion and showing that even 
35 years’ user is immemorial. Ramhhai v. 
Vallabbhai (9), The case in Rajrup Koer 


(1) 7 U. 522; 8 Iml. Jur. 115; 4 Ind. Uo.c. (\. s.) 
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(•i) 43 lad. 0-i9. 1)J2; 14 N. L. R. 35. 

(3) 5'Jla l. Cd9. 728; 1 L. 233; 113 F. L. U. 1021). 

(4) U W. R. 1-21; 5 13. L. R. App. 81. 

^5) 61 Incl. Gas. 560. 

(6) 51 Ind. Gas. 936; 16 N. L. R. 76. 

A) 85 Iml. Ca=».61. 

(8) 63 lud. C;i3. 11; 4.5 M. 633 at p. 63'.): 15 h. W. 
263; (1922) M. W. N. 143; (1922) A. I. li. (M.) 5; 31 M. 
L». T. 150; 42 M. L. J. 417. 

(9; 62 lad. Cw. 65; 45 B. 1027; 23 Bom, L. R. 422. 


V. Abdul Ilossein (10) is an autliority for 
the view that long enjoyment must bo 
referred to a legal origin, i.c. to an ‘‘implied” 
or “lost graiit.” The late.st case which 
supports the view that an easement may l^e 
claimed on the basis of an immemorial user 
is to be found in Tinkovi Pathak v. R<\m 
Gopal Pathak (11), whicdi also lays down 
that although a tenant cannot acquire a 
prescriptive right and easement in land be¬ 
longing to his lessor, he may cloiin a riudit 
of easement leased on immemorial user. 

In view of the lov.'er Appellate Court’s 
findings that the user has been juoved to 
have continued h>r over 10 years, I think 
the case is either a ease governed l)y the 
provisions of s. 26 of tlie Limitation Act or 
a case of an implied grant and not one 
governed by tlie Easements Act. 'j’lie right 
of way can, therefore, be deemed to have 
been acquired iiideiiendently of tlie Indian 
Easements Act. the house (U- liouses in 
respect of which tlie way has been used for 
so long a time must have thus been in exist¬ 
ence from before 1882 wlien the Ea.semcnts 
Act came into force. The right of way 
which the plaintiil' now wants to circumvent 
by the. present suit can, tlierefore, be safely 
referred to a legal origin, i. c. to an implied 
or lost grant, which it was open to the 
malgiLzay to make. In ordinary parlance 
it may be called an easement acipiired by 
grant and not necessarily by i)res(*rii)tive 
enjovment under the Easements Act. Tlie 
defendant Xo. 1 is admittedly not an 
agriculturist, and his houses are presumably 
in existence since before 1882 and the funner 
occuiiants of those houses are found to 
he non-agriculturists residents of the abadi. 
Wlietherthey were mere licensees or owners 
of the .sites over which their houses stood is 
a very debatable question wliich 1 do not see 
any necessity to decide in tlie present case. 
I can, oil the material on record, however, 
safely'prcsume that tlie right of way claim¬ 
ed by the defendant Xo. 1 must have liad 
its origin in a lost grant by the proprietor 
of the abadi. 

1 need not, therefore, discuss the otlier 
question raised by the ai>pellant whether 
a prescriptive casement could have been 
acquired l)y the defendant Xo. 1, or Jii.s pre- 
decessors-in-interest over the vacant land 


(lOi 6 G. .394 at p. 103; 7 I. A. 210; 7 C, L. li. 521); 
5 Shoina L. R. 7; 4 Sar. F- G. .1. 199; .5 Sutli. P. G. J. 
816; 4 In<i. Jur. 530; 3 ln<l. (s’. .-.) 2.57 (iVG.). 

(11) 70 Iml. Gns. 663; 30 G. 3.56 at p. 361; 36 G. L. 
J. 161; (1923) A. I. R. (G.) 8. 
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in dispute for the beneficial enjoyment of 
their dwelling houses as against the inal- 
rjifzar. 

Although this disposes of the objec¬ 
tions specifically raised in the grounds of 
appeal Nos. 1 to 5, there remains tlie objec¬ 
tion taken in ground No. (i that the decision 
of the lower Appellate Court is not in ac¬ 
cordance with law particularly the law 
of easement and that it is not properly 
applied to the present case. 

I think if this objection has any bear¬ 
ing on the facts found it is this: that the 
decree gives to the defendant an unres¬ 
tricted right of using the whole of the vacant 
site from any and every point as a passage 
which is against all law and principle, 
because it places the owner of the servient 
heritage under a perpetual obligation to 
keep the whole of his open space vacant 
for the exercise of the defendant’s right of 
way over it. 

Under law, the nature of tlie obligation 
resting on the owner of the servient tene¬ 
ment is purely negative, that is to sa}^ he 
must not so deal with the servient tenement 
as to render the easement incapable, or 
more difficult, of enjoyment by the owner 
of the dominant tenement. 

Consistently with such duty, the servient 
owner may use the servient tenement 

in any way he pleases. He may . 

.impose subordinate easements 

upon it or exercise on it in his own favour 
any of the ordinary rights of ownership, 
vUU Peacock’s Law relating to Easements 
in British India. 3rd Edition, page 523. 
The learned Tagore Law Lecturer pro¬ 
ceeds to illustrate this general principleand 
supports it by a citation of cases at pp. 524 
to 525 of the Volume. I may give an ex¬ 
tract from it as it will illustrate the above 
principle. 

“An easement of way does not, as a 
general rule, entitle the dominant owner to 
the use ijzf, the whole width of the road 
unless it is necC,essary for the full and free 
exercise of tlie e\iccisenient, but is confined to 
such part of the . centre of the road as may be 
necessaiy for the ' purposes of the particular 
right [Hutton v. Hamboro (12)]. In this 
rtJspect the only o ibligation resting on the 
servient owner is tl lat he shall not unreason¬ 
ably naiTow the wi- dth of the road or do 
anything which pn^tically or substantially 
prevents the way fi.,oni being used as con- 

(12) (iseoi 2 F. & F. 21S-. 121 r, r 
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veniently as before." Hawkins v. Carbines 
(13), Hutton v. Hamhoro (12), Cliiford v. 
Iloare (14). Compare Toolseemony Debee v. 
Jorjesh Chunder Shaha (15). Doorga Chum 
Dhur y. Rally CoomarSein{\^). It, therefore, 
follows that “so long as the dominant owner 
obtains a reasonable enjoyment, of his ease¬ 
ment, he cannot complain of anything done 
on the servient tenement." 

The following extract from the case 
of Cli-fford V. Hoare (14) is very illuminat¬ 
ing. A right of way granted for all pur¬ 
poses with or without carriages along a road 
forty feet in width was in dispute in that . 
case. 

Lord Coleridge, C. J., said: — 

“ Now, what right or easement did the 
plaintiff acquire in reference to that road?... 

.It was pointed out in the course of the 

argument that that could not be an absolute 
grant of everj’ part of the road for all the 
purposes mentioned;...If this had been 
an absolute convej’ance of a forty-feet road 
set out by metes and bounds, and a por¬ 
tion of it had been obstructed by the con¬ 
veying party, no doubt an action might 
have been maintained for that trespass. 
But that is not the case ; that which is 
granted is a right of way, an easement, over 
the road tlie soil of which remains in the 

grantor. The intention was to 

grant the plaintiff an easement only, the 
reasonable use and enjoyment of an ascer¬ 
tained way; and it is not suggested that 
plaintiff has not such reasonable enjoyment." 
(Peacock's Law of Easements, p. 525). 

Easem'ents of way must not be vague 
or indefinite, that is to say, they must be 
limited to a particular route over the ser¬ 
vient tenement. An easement of way con¬ 
fers no right to wander at pleasure over any 
part of the servient tenement for whatever 
purpose. Gooroo Chum Goon v. Ganga Go- 
bind Chatterjee (17), Joy Doorga Dossia v. 
Juggemath Roy (18), Wimbledon and Putney 
Commons Consemators v. Dixon (19). 

When once a right of way has been ac¬ 
quired, the servient owner cannot object to 

(13) (1857) 27 L. J. Ex. 44; 114 R. R. 1002. 

(14) (1874) 9 C. P. 362; 43 L. J. C. P. 225; 30 L. T. 
465; 22 W. K. 828. 

(15) 1 C. E. R. 425. 

(16) 7 C. 145 at p. 147; 8 C. L. R. 375; 3 Ind. Dec. 
(n. s.) 643. 

(17) 8 W. 1. 268. 

(18) 15 W. R. 295. 

(19) (1876) 1 Ch. D. 362; 45 L. J. Ch, 353; 33 L.T, 
679; 24 W. R. 466. 
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it on the ground of inconvenience, nor can o 
he put an end to the right by showing that li 
there is another path-way which the domi- i 
nant owner might use— Sham Bagdee v. t 
Fukeer Chand Bagdee (^20), Mokoondonath < 
Bhadoory v. Shib Chander Bhadoory (21). i 

The right of easement of way is a right 
appurtenant to the dominant tenement of 
passage over a neighbour's land to and from 
the dominant tenement. It is not, a right 
to wander at pleasure, but a right to pass 
along a particular route from the termiiius a 
qao to the terminus ad quern: Goluck Ch un dev 
Chowdh'i'y v. Tarinee Charn Chuckcrbutty 
•(22) and Wiinbeldon and Putney Commons 
Conservato7'S v. Dixon (19) quoted above. 
The question of the precise limit of the 
right in any particular case, must depend 
upon the proof of the particular line be¬ 
tween the termini over which the owner of 
the dominant tenement claims the right. 
“Compare Jibananda Chakrabartiw. Kalidas 
Malik (23) and Dooi'ga Charan Dhur v. 
Kally Coma?’ Sciri (16) where it is pointed 
out that the right extends to that portion 
of the centre of the road, which is neces¬ 
sary for the due exercise of the right of 
passage and that unreasonable contrac¬ 
tion of width is not permissible. The 
servient owner has the right to set out 
the line of way to be folloAved by the 
dominant owner, and if he fails to set it 
out, the dominant owner must take the 
nearest way he can. In any case the selec¬ 
tion of the road must be such as a person 
of reasonable and ordinary skill and ex¬ 
perience would make, and if the road has 
to be made it must be made in such a 
manner as a reasonable and prudent person 
•would adopt if he were making a road over 
his own land. Abson v. Fenton (24).“ 

The above quotations from English and 
Indian decisions will show that although 
the defendant No. 1 has got a right of 
way it does not extend to the whole width 
of the vacant land, but that it can be and 
has to be confined to such part of the 
centre of the land as may be necessary 
for the reasonable use and enjoyment of 
an ascertained ■way, and that the plaintiff 
has gob a right under law to select and set 


(20) 6 W. R. 222. 

(21) 22 W. R. 302. 

(22) 4 W. R. 49. 

(23) 26 Ind. Oas. 213; 42 0. 164; 20 0. L. J. 97; 18 
O. W. N. 1290. 

(2^ (1823) 1 B. & 0. 195; 1 U J. (o. s.) K. B. 94; 
i07|S.R.73. 
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ience, nor can out that line of way or particular route. T 
' showdng that have however not got very definite material 
licli the domi- before me to fix this line or route nor have 
am Bagdee v. the reasonable requirements of the defeu- 
Mokoondonath dant been ascertained so as to enable me 
ladoory (21). to determine the most suitable and cou- 

. . , _ venient line for i)oth the parties. Hence 

ay IS a rignt ^ j throw out my suggestions for their con- 
t tenement oi atj^gration and call for their statements on 
nd to and from points before I make those sugges- 

is not, a right directions of this Court to the 

, right to pass to the lower Court, 

ahe temniHKsa opinion the defendants cannot 

joluck Chin} del allowed to have their right of way 

n Chu^crbutty the new door which the defendant 

utney Commons made or put up near points B C 

quoted above, by me on map B (by ari(uvs in red 

se limit ot tne This was admittedly newly put up. 

e, must depend allow him to have his way through that 

acular line be- istocompell the plaintiff to abstain 

ich the ownei OI building his compound wall along 

aims the right line A-B of map A, or between lines 

abartiY.hahdas marked by me on map B as Y-Z 

haran Dhur y. ij^jicate the direction in straight line, 
ere it is pointed extension of the defendants com- 

to that portion A-D-Y on map B or D-B on map 

which IS neces- ^ plaintiff has got, and I declare 

of the right ot construct the com- 

lonable conlrac- ^-A in such a manner as will 

srmissible. The ^ straight line with the 

ight to set out face of the defendant's existing 

:olloAved by the j^^s got a right to com- 

le fails to set It . defendant to close the new door put 
must take the shoum above, and to shift it, towards 

ly case the selec- j^jg (defendant’s) own wall D-B 

uch as a person any way cause ob- 

pr skill and ex- g|.j,uction to the construction of the plaint- 

i if the road has wall B-A or Y-Z as it may be called; 

made in such a further that over the vacant space that 

d prudent person outside the wall B-A and to 

king a road over defendant shall have a passage 

>nion (24). g ^^ide measurad from the northern- 

from English and gaid ^vall and along side 

w that although The plaintiff shall not 

i got a right ot he entitled to construct anything upon the 
the whole width i^^d thus set apart for the passage, 
that it can be and ^^2 j propose to pass a decree in these 
ach part of the jf the parties accept this well and 

ay be necessary if not, the case will be remanded to 

,nd enjoyment of ^rst instance for giving effect 

that the plamtin these directions and for fixing the posi- 
to select and set ^he spot and passing a decree in 

these terms. An injunction will also be 
embodied in the decree enjoining the de- 
fendants for ever, not to obstruct the plaint- 
54; 20 0. L. J. 97; 18 the construction of the contemplated 

I T fo K B 94- compound wall B-A or Y-Z and directing 
h. J. (O. S.) s-J. (defendant) to close his existing door 
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at B-C and shift it at his own cost within 
two months from tlie date of the decree 
to any otlier suitable position beyond and 
to the west of point Y from where the plaint¬ 
iff shall have a right to construct his own 
compound wall. 

The parties are asked to say on the 30th 
October 1924 whether they accept this 
decree in which case a decree will accord¬ 
ingly be passed here, or if tliey do not 
accept it, a decree remanding the case to 
the First Court for drawing up the decree 
as per directions given above will issue. 

I reserve orders as to costs of this litiga¬ 
tion for my linal judgment. 

K. S. I). 


LAHORE HIGH COURT. 

Miscei.lameous Appeal No. 693 of 1924. 

June 5, 1924. 

Present:—Mr. Justice Moti Sagar. 
KALIAN SINGH AN'D others— 
Defes’dants—Appellants 

vers^is 

Musammat SHANNO alias GOVIND 
KAUR— Plaintiff—Respondent 

Civil Procedure Code (Act V of 1908), 0. XXXIX 
r. il) (h)~Injunction~Plaintiff, xvhat must prove 

No injunction can be granted under O. XXXI\' r 

(1) of the C. P. C. unless the plaintiff proves'bv 
definite evidence that the defendant threatened or 
intended to remove or dispose of his proDertv whh 

a view to defraud his creditors. F^iiyuitn 

Miscellaneous appeal from an order of 

the Senior Subordinate Judge, Amritsar 
dated the 11th March, 1924 ^'-mnisar, 

Dr. Nand Dai for the Appellants. 

Mr Badr-ud-Din Qureshi, for the Re 

JUDGMENT. —This is an appeal from 
an order of the Senior Subordinate JucW 
Amritsar, dated 11th March, 1924. grantife; 
plaintiff a temporary injunction, restrain” 
ing defendant from alienating his nro 
perty and from realising a certain sum of 
money due from one Ajit Singh till the 
decision of the suit The applicftion for a 
temporaij injunction was not accommnipr] 
by an affidavit and no other evideno^ ^ 
produced to show that the ^ 

intended to alienate his propertl 
view to defraud his creditor.j'^o ^ 
by O. XXXIX. r. (1) (6), C P r 
Of a statement made by'’ the defendlmri^' 
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another case, dated the 30th April, 1923, 
was i)ut in in which the latter is alleged to 
have stated that on account of necessity h6 
has been raising money by the mortgage 
of his property. Ko notice was given to 
the defendant to shou" cause why injunction 
should not be granted and I do not see how 
the statement relied on could be regarded 
as evidence in tlie case. The learned Senior 
Subordinate Judge, witliout calling upon 
the plaintiff to prove the allegations which 
she had made in her a[)plication, granted 
the temporary injunction prayed for and 
I'Ostrained the defendant from alienating 
his property till further orders of the Court. 
In my opinion there was no justification 
for passing such an order. The require¬ 
ments of O. XXXIX, r. (1), C. P. 0., had not 
been complied with and no injunction 
could he granted until the plaintiff proved 
by definite evidence that the defendant 
threatened or intended to remove or dis¬ 
pose of his ])roperty with a view to defraud 
his creditors. This was not done and under 
the circumstances the prayer for a tempo- 
raiy injunction ought to have been refused. 

I accept the appeal, set aside the order 
of the learned Senior Subordinate Judge 
and dismiss the plaintiff’s application with 
costs. 

K. s. D. Appeal allowed. 


PATNA HIGH COURT. 

Appeal from Original Order No. 52 of 


1924. 

May 9, 1924. 

Present: —Mi*. Justice Das and Mr. Justice 

Ross. 

AMOLAK CHAND— Appellant , 

versus 

MANSUKH RAI MANGAN LAL— 

Respondent. 

Provincial Insolvency Act {V of 1920), s. S (1) 'd) 
— "Property," meaning of—Joint Hindu family — 
ness resulting in insolvency—Ancestral property, whe¬ 
ther liable. 


Ancestral property of a joint Mitakshara family is 
“property” within the meaning of a. 2 (1) (d) of the 
Provincial Insolvency Act and is liable to be sold for 
the^satisfaction of antecedent debts of the insolvents. 

Fakirchand Motichand v.Motichand Hurruckchand, 
7 B. 438; 8 Ind. Jur. 93; 4 Ind. Dec. (n. s.) 294, Nunna 
Brahmayya Setti v. Chidaraboyina Venkitaswami, 26 
M. 214 and Dawan Dcs v. O. 3/. Chitne, 64 Ind. Gas. 
2^6; 44 A. 316; 20 A. L. J. 155; (J922) A. I K. (A.) 
79, followed. 
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Sahti Ram Chandra v. Bhup Singh, 30 Ind. Cns. 
|80; 39 A. -137; 44 I. A. 12G; 2i C. W. N. 60S; 1 l\ 
L. \V. 557; 15 A L. J. 437; 10 B.v.n. L. R. 40S; 26 O 
L. J. 133; 33 M. L. J. 14; (1017) M. \V. N. 430; 26 M. 
L. T. 22; G I.. W. 213 (P. C.). referred to. 

Appeal from an order of the District 
Judge, Bhagalpur, dated the 13th March 
1924. 

Messrs. Susil Madhab Miillick and Sntya 
Sunder Bose, for the Appellants. 

Ml*. Noresh Chandra Sinha, for the Re¬ 
spondents. 

JUDGMENT. 

fiosSy J.—This is an appeal against a 
decision of the District Judge of Bhagalpur, 
holding that certain properties vested in the 
Receiver in insolvencj’. 

The facts of the case are that one Lachnii 
Chand, wlio acquired considerable proper¬ 
ties, moveable and immoveable, died leav¬ 
ing a son Jiban Ram who had four sons, 
two of whom are minors and two of whom 
had two .sons who are minors. The ap¬ 
pellants are these four minors. Jiban Ram 
and his two major sons embarke<l on busi¬ 
ness whicli proved unsuccessful; and heavy 
debts having been incurred they were ad¬ 
judged insolvent at the instance of tlie 
creditors and a Receiver was appointed. 


Sant Parsad Sinfjh v. Sheodut Singh 
cannot now be considered to be an aiithor- 
ity on lliis subject. On tlie otlier liand 
there are the decisions in Fakirchtind Moil- 
chand v. Motiehai}d Hurruckchand (4j, 
Nunna Bvahmagya Setti v. Chidarabotjina 
Venkitaswami (o) and Bawan Das v. (/. 1/. 
Chieyie ((>), to mention only tliree of the de¬ 
cisions which have been referred to by the 
respondents ; and, in my opinion, it is loo 
late now to contend that property’- over 
wliich a person has a disposing power 
which he may exercise for his own benefit 
does not include ancestral property wliich 
may be sold for the satisfaction 01 *^ antece¬ 
dent debts. 

I would, therefore, dismiss this appeal 
with costs. 

Das, J.-—I agree. 

K. s, D. Appeal dismissed. 

(4) 7 B. 1.38; 8 lad. Jur. 03: 4 Ind, Doc. (.s', s.) 
2 :) 1 . 

(5) 26 il. 211. 

(6) Gl Ind. Taii. 976; .]4 A. 316; 20 A. L. J. 155; 
(1922) A. I. R. (A.I 79. 


As the Receiver is selling the joint family 
property this objection has been raised 
by the minors that this is not property within 
the meaning of s. 2 (d) of the Insolvency 
Act. 

This contention was overruled by the 
learned District Judge. It is contended 
in appeal that as the property is admittedly 
the ancestral property of a joint Mitakshara 
family, it cannot be proceeded against at 
all, or, if at all, only to the extent of the slinre 
of the major members of the family. Two 
decisions of this Court have been cited in 
support of this contention [S<thaj Narayan 
Sahi V. Wajid Hussain (D and Sant Prasad 
Singh V. Sheodut Singh (2)]. Tiio principle 
was discussed in the latter decision, ^diat 
decision,however, proceeded expressly on l])c 
authorily of Snhu Ram Chandra v. Pd.up 
Singh (3). That case has been recently 
considered by the Judicial Committee ami 
certain propositions laid down therein have 
been overruled. Therefoie, the decision in 

(1) 49 lad. CaB. 848. 

(2) 77 Ind. Cae. 589; 2 Pat. 721; (1921; A. 1 R. 
(Pat.) 250. 

(3) 39 Ind. Cas. 280; 39 A. 137; U I. A. 126; 21 r. 

W. N. 098; 1 P. L. W. 557; 15 A. L. J. 437 19 1 

R. 498; 23 0. b. J. 133; 33 M. L. d. 14; il917)M. W. 

439; 22 M. L. T. 22; 6 L. W. 213 (P. C.). 


LAHORE HIGH COURT. 

Second Civil Appeal No. 300 of 1923. 

May 27, 1924. 

Present : —Mr. Justice Moti Sagar. 
POKHAR MAL— Defend.ant—Appellant 

rersus 


JAI BHAGWAN— 


Plaintiff— 


Respondent. 

Second appeal — Inference from documentary eli¬ 
de - Question of fact - high CouU, whether will 
interfere. 

Inference drawn by the Court from the dooument- 
ary evidi-nce retirtl on by the parties arc inl'eiemes 
of fa^-l and not of law. and the Hi/<h Court cannot 
interfere in .second appeal even if the inferences in 
question are not correct, jp. 90, col. 2.] 

Second appeal against the decree of the 
District Judge, Deliii, dated tlie 23rd No- 
vf ..her 1922, reversing that of the Mimsif, 
!• !;. : Class, Delhi, dated the 28th February 
19.2. 


Mr. Sardha Ram, for the Appellant. 

Dr. Xond Lai, for the Respondent. 

JUDGMENT. -This was a suit for 
remliiion of accotuits \>y a princif'al against 
an ageiJ. 'J'he defendant pleaded that he 
was not an agent and that the i)lairitifF 
was not entitled to sue feu* ac;counts. The 


phiiiiiirrs ease was that lie liad deposited 
Rs. 2,180 11-9 with the defendant and that 
the latter was bound to show how the sum 
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had been expended and disposed of. On 
the 9th December, 1920, a preliminary 
decree for rendition of accounts was i)assed 
in favour of the plaintiff and the defendant 
was called upon to file his pleas on the 
merits. The main contention of the defend¬ 
ant on the merits was that he had paid off 
the whole of the money wliich had been 
deposited with him by the plaintiff and tliat 

nothing remained due. 

The payments, it was alleged, were entered 
in a pocket book belonging to the plaintiff 
in the possession of the defendant, and it 
was further stated that the relevant entries 
therein were in the handwriting of the 
plaintiff himself. The plaintiff admitted 
that the entries were in his handwriting, 
but denied that the pocket book was his 
or that the entries related to the deposit 
in question. The following issue was 
framed :—“Had the plaintiff got back the 
sum of Rs. 2,180-12-0 from the defendant 
and was nothing due to the former in view’ 
of the entries made in the pocket book.” 
TheTrialCourt found that thedefendant was 
not an agent of the plaintiff and that a suit 
for rendition of accounts w’as consequently 
not maintainable. On the merits also the 
finding was in favour of the defendant and 
it was held that the whole of the money 
alleged to have been deposited by the 
plaintiff vrith the defendant had been paid 

off. 

On appeal the learned District Judge 
held that the Munsif w^as not justified to go 
behind the preliminary decree calling upon 
the defendant to render accounts and that 
the finding originally arrived at that the 
latter was an agent of the plaintiff was 
conclusive for purposes of this case. On 
merits also the learned District Judge 
disagreed with the Munsif and held that 
payments had not been fully established 
and that the debit entries in the pocket 
book relied on were utterly unworthy of 
credit, A sum of Rs. 442 was found to be 
due on accounts and a decree to the extent 
of that sum was passed in favour of the 
plaintiff against the defendant. 

Against this decision the defendant has 
preferred a second appeal to this Court, 
and it has been strenuously urged on his 
behalf by Mr. Sardha Ram that the learned 
District Judge has not drawn correct in¬ 
ferences from the entries in the pocket book 
, and that they conclusively establish the 
rerpayment of the entire sum to the plaint¬ 
iff. In my opinion the appeal must fail 


on the short ground that the finding arrived 
at by tlie learned District Judge is clearly 
a lindiiig of fact and that no point of law 
arises in the case. The inferences drawn 
by the learned District Judge from^ the 
documentary evidence relied on are infer¬ 
ences of fact and not of law% and it is not 
competent to this Court to go behind a. 
finding of fact even if the inferences in 
question are not correct. The entries in 
the pocket l)ook have been fully considered 
and the finding of the learned District 
Judge is that they are w’orthless and that 
they do not clearly sliow’ w’hat has hap¬ 
pened to the deposit made by the plaintiff. 
The finding is not vitiated by any misap¬ 
prehension or error of law and must be 
accepted as final for purposes of this appeal. 

I reject the appeal with costs. 

K. s. D. Appeal rejected. 


PATNA HIGH COURT. 

Civil Revision No. 373 of 1923. 

April 28, 1924. 

Present : —Mr. Justice Das and 
Mr. Justice Ross. 

RAMJI PANDEY— Plaintiff—Petitioner 

ve7'sus 

ALA F KH AN— Respondent. 

Partition suit, nature of—Order sty-iking out de^ 
fendant's name — Appeal, whether lies—Civil Procedure 
Code (Act V of WOH), 0. I, r. 10. 

It is open to a plaintiff to appeal from the order of 
the Court striking out the name of the defendant on 
the gi'ound that the plaint disclosed no cause of action 
against him. [p. 91, col. 2; p. 92, col. 1.] 

Gangadhara Ramaraox. Surya Ran (^Raja of PiU^- 
purl 49Ind. Cas. 835; 42 M. 219; 30 M. L. J. 169 ; 9 L. 
W. 329; 25 M. L. T. 184, followed. 

A partition suit differs from other suits, in that 
everj* party whether arrayed on the side of the 
plaintiffs or on the side of the defendants is in the 
position of a plaintiff, in so far as every party, w^th^ 
plaintiff or defendant, is entitled to ask the C®urt 
to allot a share of joint property to him. [p. 91, col. 2.J 

Civil revision from an order of the Offi¬ 
ciating Judicial Commissioner, Chota 
Nagpur, dated the 27th July 1923, revers¬ 
ing that of the Munsif, Palamau, dated 

the 1st February, 1923. 

Mr. Pai'meshwor Dayaly for the Petitiemer. 

Messrs. Ram Chandra Bhaduri and Sant 
Prasad, for the Respondent. 

JUDGMENT.—This application i9 

directed against the order of the learned 
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Judicial Commissioner of Chota Nagpur, 
dated the 27th July, 1923, by which he set 
aside the order of the Munsif, dated the 
1st February, 1923. The facts are as fol¬ 
lows. The plaintiff who is the petitioner 
in this Court brought a suit for partition 
as against various persons. He also cited 
one Bichan Panday as defendant No. 12 in 
the action. Bichan Panday is the nephew 
of defendants Nos. 10 and 11. The defend¬ 
ants Nos. 10 and 11 filed a written state¬ 
ment in which they stated that their 
nephew Bichan Panday had no title to the 
properties, which were the subject-matter 
of the partition. Bichan Panday sold his 
alleged interest, in the properties to one 
Ritubhanjan Singh and on the 27th January, 
1923, Ritubhanjan applied that he might be 
added as a party on the ground that he had 
purchased Bichan’s interest. The Munsif 
added him as a party-defendant. 

On the 31st January the plaintiff applied 
for an order that Biehan Panday and Ritu¬ 
bhanjan should be dismissed from the ac¬ 
tion and their names struck out. It is this 
application which resulted in the order 
w'hich is tl'.e subject-matter of the present 
proceedings. 

The learned Munsif did not decide the 
question whether Bichan Panday had any 
interest in the joint property. All that he 
says is- that according to the plaintiff 
Bichan Panday had no interest whatever in 
the suit properties and that in those cir¬ 
cumstances, he and the purchaser Ritu¬ 
bhanjan should not be made parties. In 
this view’, and without deciding the ques¬ 
tion which was actually raised, he ordered 
that the names of Bichan Panday and Ritu¬ 
bhanjan shoxild be struck out and he passed 
a preliminary decree for partition after 
striking out the names of Bichan Panday 
and Ritubhanjan. 

The learned Judicial Commissioner on 
appeal has set aside the order of the learn¬ 
ed Munsif. 

I have been asked in this application to 
consider whether there was any jurisidic- 
tion in the Judicial Commissioner to deal 
with the matter at all. 

It was contended on behalf of the plaint¬ 
iff-petitioner that the learned Munsif pur¬ 
ported to act under O. I, r. 10, of the Code, 
and that an order under O. I, r. 10, is not 
appealable under the C. P. C. That posi¬ 
tion may be conceded to the plaintiffs; 
but this is an entirely different case. The 
suit was for partition ; Bichan Panday had 


been added as a party to the suit on the 
footing that he had an interest in the joint 
property, Ritubhanjan had actually purchas¬ 
ed the interest of Bichan and w'as added as 
a party-defendant on his own application. 
Now a partition suit differs from otlier 
suits, in that every party whether arrayed 
on the side of the plaintiffs or on the side 
of the defendants is in the position of a 
plaintiff in so far as every party, whether 
plaintiff or defendant, is entitled to ask the 
Court to allot a share of joint property ■ to 
him. Now this was the position. Ritu¬ 
bhanjan was, as a matter of fact, on the re¬ 
cord as a defendant on the tlie 27th January, 
1923, and it w’asopen to him to ask the 
Court to determine the question whether 
his vendor had any interest in the joint 
properties ; and if he had, whether he was 
not entitled to a share in the joint proper¬ 
ties. It w’as open to Ritubhanjan to ask 
the Court to allot a definite share to him. 
Now' this W’as the position and the plaintiff 
came to Court and said : “ I do not want to 
proceed against Ritubhanjan and Bichan 
Bauday.” Now if this w’as not a partition, no 
exception could possibly be taken to the 
plaintiff w’ithdraw’ing the suit as against the 
defendant. A defendant certainly could not 
complain if the plaintiff himself asked that 
the suit as against a particular defendant 
should stand dismissed. But as I have 
said a partition suit stands entirely on a 
different footing. Although arrayed on the 
side of the defendants Bichan Panday w’as 
in the position of a plaintiff in so far as he 
w'as entitled to ask the Court to allot a 
share of the properties to him, and the 
learned Munsif, by the course w’hich he 
took, declined to consider the case of 
Bichan Panday. The result of his order is 
that Bichan Panday is unable to get any 
relief in the partition action. 

That being so, the question is w’hether 
the order of the Munsif was appealable. 
T;'. r.iy opinion it w'as. Although the order 
w passed under O. I, r. 10 of the Code, 
liic effect of the order was that the Court 
declined to adjudicate on the question 
distinctly raised b 3 ' Bichan Panday. It 
W’as held in the case ot Gangadhara Ramarao 
w.Surya liao [Raja of. Pitta pur {\)'\ that 
it is open to a plaintiff to appeal from the 
order of the Court .striking out the name of 
the defendant on the ground that the plaint 

(1) 49 Ihcl. Cas. 8.15; 42 M. 219; 36 M. L. J. 169; 9 

L. W. 329; 25 M. L. T. 184. 
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disclosed iio Ciiiisc of nctioii liiiti. 

Similarly in this case the ellcft of tlie order 
of the Munsif is that the ehiini of IJieiian 
and, therefore, of Kituhhanjan reniain.s 
undecided. There was an appeal open to 
Ritubhanjan, not indeed from the oi'der of 
the Munsif looked vipou as an order passed 
under O.I, r. 10. but from that oi'der look¬ 
ed upon as a decree f1e(diniim’ to adjudicate 
upon the claim of Bi diau and. therefore, 
of Ritubhanjan. That being so, tliis ap¬ 
plication must fail and must be refused 

with costs. . . 

s D. Application (hi>missea. 


LAHORE HIGH COURT. 

Second Civil Appeal No. Ib97 op 11119, 

February 17, 1920. 

Present: —Mr. Justice ShadiLal and 
Mr. Justice Martineaii. 

CHANDU LAL—Plaintii'f—Appellant 

versus 

The Firm of LAKHMI CHAND-JOWALA 

I)A.T—Defendants—Respondents. 

Second appeal—Question of fact not put iu issue- 
Finding,-whethercanbechaUenoed. 

Where the Court gives a hiiding on ii (luostion of 
fact not put iu issue, such iiiiding ciin t.'e contested 

in second appeal. « 

Second appeal from a decree or the 
District Judge, Delhi, dated the 26th June 
1919, reversing that of the Senior Subordi¬ 
nate’ Judge, First Class, Delhi, dated the 
4th June 1918. 

Lala Moti Sagar, R. S., for the Appellant. 

Bakhshi Tek Chand and Lala JaganNaih, 
for the Respondents. 

JUDGMENT. —On the 25th Novem¬ 
ber 1916 the defendants sold 20 cases of 
red shirtings to the plaintiff, and on the 
29th November 1916 the plaintiff at the 
request of the defendants paid Rs. 2,798-7-0 
to the dealers from whom the defendants 
had obtained the goods. Nine out of the 
20 cases were delivered to the plaintiff on 
payment of their price, but disputes arose 
between the parties about the remaining 
11 cases and other goods, and on the 15th 
April 1917 an agreement (Ex. D-1) was 
made by which it was settled, in regard to 
the remaining 11 cases that five would be 
delivered to the plaintiff on payment of 
their value within three days, and six on 
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]-)aymeul of Ibe value within one month or 
ns .-oou as the defendants could supply 
llu-ui. On Ihe lilth .\pril 1917 the ])laintiff 
]Mid K.s. 2,0t)0 m«jie lo 1 he defendants, but 
the latter did not deliver any of the re¬ 
maining 11 cases, and the plaintiff accord¬ 
ingly sues to recover the Rs. 4,798-7-0 paid 
bv him togetlier with damages and interest. 

The defence is that it was agreed on 
the 15th April 1917 with regard to the 
Rs. 2,798-7-0 tliat tliis sum was to be re¬ 
tained l)v the defendants as a guarantee for 
•the ))erformance of tlie contract by the 
plaintitf, and was to he returned wlien the 
plaintiff had taken delivery of the 11 cases. 
The rlefendanls maintain that it is the 
plaintiff wlio has not performed his contract 
by not paying the price of tlie goods and 
taking delivery, and they say they have 
always been ready to deliver tiie goods on 
receij)! of the price. 

Tlie Senior Suliordinate Judge gave the 
idaintiff a decree for Rs. 1,798-7-0 but on 
ai)])cal the District Judge has held that the 
defendants' version is correct as to the sum 
of Rs. 2,798-7-0 being retained as a 
guarantee for the performance of the 
contract by the plaintiff, and that the 
plaintiff is, therefore, not entitled to a 
decree, it being still open to him to take 
deliverv of the cases on paving the full 
price. The plaintiff has preferred a second 
appeal to this Court. 

The principal question in the case is 
whether or not it was agreed between the 
parties on the 15th April 1917 that the 
sum of Rs. 2,798-7-0 already paid hy the 
plaintiff to the defendants’ dealers w'as to 
be treated as a deposit which the defend¬ 
ants would retain until the plaintiff took 
delivery of the 11 cases. Tiie Senior 
Subordinate Judge did not touch on this 
question in his judgment. If there was no 
such agreement then the sum of Rs. 2,798-7-0 
must be taken into account as part of the 
price of the goods and in that event there 
M’as no breach of contract on the part of the 
plaintiff, for the one day’s delay in the 
payment of the Rs. 2,000 was, as the learned 
District Judge has found, waived by the 
defendants, and that sum and the snm of 
Rs. 2,798-7-0 taken together exceeded the 
price of the five enses which came to 
Rs. 3,515-7-6. The learned District Judge 
thinks that in any event not more than 
5/llth of the Rs. 2,798-7-0 could be treated 
as a payment made towards the price of the 
five cases, and he points out that even if 
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BHAGWAN DAS V. SHEONANDAN PRASAD. 



this ba added to the Rs. 2,000 paid on the 
19th April 1917, the sum total -would fall 
short of the contract price of the live 
cases. We cannot agree, however, with this 
view, and we think it is clear that if the 
defendants’ version as to tlie agreement 
about the sum of Rs. 2,798-7-0 is incorrect, 
% sum must be regarded as 

a part payment of the price of the five 
cases. 

It is contended on behalf of the respond¬ 
ents that the finding of the District Judge 
as to the agreement in regard to tlieir 
retaining the Rs. 2,798-7-0 as security for 
the performance of the contract cannot be 
contested in second appeal. Had the ques¬ 
tion of the agreement been put in issue this 
contention would have been correct as there 
is some evidence, viz.y that of the defendant 
Jowala Dat, as to a certain agreement 
having been made. But the issues framed 
by Lala Murari Lai, Subordinate Judge, 
were recast by liis successor, Mr. Tapp, the 
issue originally framed with regard to the 
object with which the plaiutitf liad paid 
the money being replaced by a general 
one as to whether the plaintiff was entitled 
to a refund on account of the defendant’s 
refusal or inability to deliver the goods. 
AVe think it is, thei-efore, doubtful whether 
the plaintiff understood that he was re¬ 
quired to produce evidence on the question 
of the alleged agreement about the sum of 
Rs. 2,798-7-0 especially as Mr. Tapp in liis 
order of the 23rd November 1917 recasting 
the issues, remarked that the rights of the 
parties were not covered by the contract 
and had to be determined by law or usage. 
There is one witness for the plaiiitilY, r/?,, 
Mahadev (P. AV. No. 7), who has stated tliat 
nothing was settled as to how the money 
which the plaintiff had paid on account of 
profits on deliv'ery orders was to be account¬ 
ed for, but this statement was made in 

cross-examination and it is strange if the 
plaintiff understood the point to be in issue 
that the witness was not questioned about 

The only witness 

lorthe defendants who deposed tluit the 

agreement in question had been made was 

the defendant Jowala Dat, and it may be 

noted that he was the last witness in the 
Case. 

9 

* tiueation to be determined is 

agreed that the sum of 

aff f •! 1 forfeited if the plaint- 

*n zaiiocl tb perform his contract. 


AA’e think that the case should be remand¬ 
ed lor findings on the points mentioned 
above notwithstanding that they are not 
taken in tlie grounds of appeal. AVe aecoi d- 
ingly remand the case to the Court of llie 
Seiijor Subordinate Judge under O. XLI, 
r. 25. C. P. C., for inquiry and findings on 
tlie following issues;— 

(1) AA’as it agreed between the parties 
that the sum of Rs. 2,798-7-0 i^aid by the 
plaintiff shouhl be treated as a deposit by 
way of security for tlie performance of the 
contract by him and should be retained by 
tlie defendants until tlie plaintiff liad taken 
delivery of the 11 cases? 

(2) If so, was it further agreed that in 
tile event of tlie plaintiff failing to take 
delivery the wliole of the said sum would 
be forfeited? 

AA’e do not at present decide whether or 
not thj? defendants are entitled to retain the 
Rs. 2,798-7-0 in the event of tlie agreement 
mentioned in the second of the above 
issues not being proved. 

Tlie senior Subordinate Judge sliould 
submit his findings on llie issues through 
the District Judge, who is requested to give 
liis own opinion thereon. 

K. s. D. Case remanded. 


PATNA HIGH COURT. 

Appeal prom Origin'al Order No. 81 

OP 1924 AM) Civil Revision No. 175 

OP 1924. 

May 29, 1924. 

Present: —Mr. Justice Das and 
Mr. Justice Ross. 

BILVGWAN DAS— Petitioner— 

Appellant 

? u s 

SHRONANDAN PRASAD SAHU— 

Respondent. 

Civil Procedure Code {Act V of JOOS), 0. XL, r. 1 
—Jicceirer, appointment of—Suit for partition—Party 
to suit when can he appointed. 

It is a sottlod nilc that one of the parties to the 
cause shall not be aj)pointed Receiver -without the 
consent of the other party unle.ss a very special case 
is made. fp. fli, col. 1.] 

In re Lloyd, Alien v. Lloyd, {\S7i)) 12 Cli. 1). 147; 41 
I.. T. 171; 2K W. R. 8, followed. 

Tins rtile. i.s iio doubt subject to exception in part¬ 
nership and ])arti1ion ca.ses l)ut the e.xoeption is 
liiuiled to such ca.ses wiiere there is no eliarifc of 
miscon<luel affainst a party and it is n«jt unsafe to 
trust him. [i6it/.| 



* 

JOTIRMOTEB DBBI V, RAGHUNATH PATHAK. [85 1. 0. 1925] 


Suprasanna Roy y.Vpendra yaraynn Roi/. 22 Ind. 
Cas. 601; 18 C. W. N. 533; 18 C. L. J. 638. distingcu- 

Appeal from an order of the Additional 
Subordinate Judge, Monghyr, dated the 
25th April, 1924. 

Mr. Sultan Ahmed, for the Appellant. 

Mr. K. P. Jayaswal, for the Respondent. 
JUDGMENT.—This is an appeal 
against an order of the Additional Subordi¬ 
nate Judge of Monghyr appointing Babu 
Mahesh Narain, Pleader, as Receiver until 
partition is completely effected, or until 
the further orders of the Court. The ap¬ 
pellant is defendant No. 1. The suit is a 
suit for partition brought at the instance of 
the plaintiff a minor, through his next friend 
his mother. In In re Lloyd Allen v. Lloyd 
(1) Jessel, M. R., pointed out that ‘It is a set¬ 
tled rule that one of the parties to the 
cause shall not be appointed Receiver with¬ 
out the consent of the other party unless 
a very special case is made." This rule 
is undoubtedly subject to exception in part¬ 
nership and partition cases. But in part¬ 
nership cases the exception is limited in 
this way: 

“If the partner actually carrying on the 
business has not been guilty of such mis¬ 
conduct as to have rendered it unsafe to 
trust him, the Court sometimes appoints 
him Receiver and manager without a salaiy." 
(Kerr on Receivers, 7th Edition, page 143). 

Reference was made on behalf of the ap¬ 
pellant to the decision in Suprasanna Roy 
V. Upendra Rarain Roy (2) where the de¬ 
fendant, in a partition suit, actually in pos¬ 
session of the property, was appointed 
Receiver. Now, so far as the judgment in 
that case goes there were no charges of mis¬ 
conduct against the defendant. But in the 
present case we must be bound by the 
findings in the judgment delivered by the 
learned Subordinate Judge in making the 
preliminary decree for partition; and there 
is also a report by a Commissioner. In 
view of the findings of the learned Subordi¬ 
nate Judge and of the Commissioner’s 
report, it is, in our opinion not reasonable 
to expect honest and disinterested manage¬ 
ment from the defendant; and it is to be 
remembered that the plaintiff is a minor 
under the guardianship of a parda nashin 
lady and, therefore, peculiarly entitled to 
protection of the Court. The learned 
Subordinate Judge has, in the exercise of 

(1) (1879) 12 Ch. D. 417; 41 L. T. 171; 28 IV. U. S. 

(2; 22 Ind. Oa?. 601; 18 O. W N. 533; 18 O. L. J. 
638, 


his discretion, decided the case against the 
defendant and has appointed a third party 
as Receiver. We do not think that it would 
be right in the circumstances of this case , 
to interfere with the exercise of his discre¬ 
tion. 

It has been objected, however, that the 
remuneration of 7 per cent, on the collec¬ 
tion imposes too severe a burden on the es¬ 
tate. We think that 7 per cent, is too high 
and the Subordinate Judge should recon¬ 
sider it. Five per cent, ought to be sufficient 
and the Subordinate Judge will see whether 
he cannot obtain a suitable person to act 
as Receiver on this remuneration. The 
name of Jamuna Prasad has been men¬ 
tioned on behalf of the appellant. With¬ 
out in any way, fettering the discretion of 
the learned Subordinate Judge, Ave think 
that this name might be considered along 
Avith others. It has also been contended on 
behalf of the appellant that the cost of the 
Receiver should be charged to the plaintiff 
but, in our opinion, there is no justification 
for such a course. 

With these observations the appeal is 
dismissed Avith costs and the application in 
revision is also dismissed Avith costs. 

K. s. D. Appeal dismissed. 


PATNA HIGH COURT. 

Appeal from Original Order No. 22J 
OF 1923 AND Civil Revision No. 355 

OF 1923. 

May 30, 1924. 

Present: —Mr. Justice Das and 
Mr. Justice Ross. 

Rani JOTIRMOYEE DEBI—Plaintiff- 

Appellant 
versus 

RAGHUNATH PATHAK— Defendant- 

Respondent. ^^tTTT 

Civil Proccdun Code (Act V of 190S), 0. A'A'XViii. 
r. 0—Suit on mortgage—Attachment befoi’e > 

application for — Propertie9 other than mortgag^t* 
perties, whether liable. 

Where it appears in a suit on a mortgage tMS ^ 
mortgaged property is not a sufficient aeciinty ^ 
the mortgagee will have to claim a 
eventually, he can obtain attachment before jf 

of properties other than the mortgaged P^®P® 
ha satisfies the Court that circumstances en»» 
him to such an attacliment exist. , 

Jogemai/a Dassi v. Baidyanath Pramanick, 00 

Cas. 924; 46 O. 245, followed. 

Appeal from an order of the Subordwa 

Judge, Rajmahal, dated the 6tli July 
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Messrs. Noresh Chandra Sinha and Nitai 
Chandra Ghosh, for the Appellant. 

Mr. Sivanandan Ray, for the Respond¬ 
ent. 

JUDGMENT. 

R 0 SS 9 J. —This is an appeal against an 
order passed by the learned Subordinate 
Judge of Rajmahal, refusing an applica¬ 
tion by the plaintilf-appellant to issue 
attachment before judgment against certain 
properties other than the mortgaged pro¬ 
perties belonging to the defendant, plaint¬ 
iff's mortgagor. Although no cause was 
shown against the attachment before 
judgment, the learned Subordinate Judge 
was of opinion that in a mortgage suit there 
can be no attachment before judgment of 
any property other than the mortgaged 
property. This opinion is, undoubtedly, 
wrong [see, for example, the decision in 
Jogemaya Dassi v. Baidyanath Pramanik 
(l)j. There is no reason why, if the mort¬ 
gaged property is not a sufficient security 
and the mortgagee will have to claim a 
personal decree eventually, he should not 
have attachment before judgment of pro¬ 
perties other than the mortgaged properties, 
if he satisfies the Court that circumstances 
entitling him to such an attachment exist. 
In the present case it must be taken that 
he did satisfy the Court, because no cause 
was shown by the mortgagor. 

I would, therefore, allow this appeal and 
remand the case to the learned Subordinate 
Judge with a direction that he should issue 
an attachment of the properties specified 
in the plaintiff’s petition of such portions 
thereof as appear to him sufficient to satisf^^ 
any decree which may be passed in the suit. 
The appellant is entitled to the costs of the 
appeal. The application in revision is dis¬ 
missed. 

A question has arisen as to the represen¬ 
tation of the respondents Nos. 6 and 7 who 
are minors. It appears that Mr. Bindhesh- 
wari Prasad, a Vakil of this Court, was 
appointed guardian on the 12th of May, 
1924. Subsequently the respondents entered 
appearance under the guardianship of the 
fcarta of their family, viz., respondent No. 2. 
But respondent No. 2 was never appointed 
guardian of these minors and they must 
be taken to be represented by Mr. Bind- 
heshwari Pi’asad, Vakil the guardian ap¬ 
pointed by the Court. 

DaSy J. —I agree. 

Appeal allowed. 

(1) 50 Ind. Gas. 924; 46 O. 245. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1838 of 1922. 

February 12, 1923. 

Present: —Mr. Justice Campbell. 

ARJUN— Plaintiff—Appellant 

versus 

JUG LAL— Defendant—Respondent. 

Cxistom—Alienation—Ancestral land—Just antece¬ 
dent debt—Suit for possession—Declaratory decree, whe¬ 
ther may be given—Civil Procedure Code {Act T of 
1908), 0. VII, r. 7, 0. XLI, r. S3. 

An alienation of ancestral land for the purpose of 
pa.ving just antecedent debts is permissible by custom. 
Lp. 9G. col. '>.] 

The discretion allowed to the Court under 0. VII, 
r. 7 and (). XLI, j‘. 33 of the 0. P. C. is very wide 
and empowers it to pass a declaratory decree in a 
suit for possession when the plaintitl specifically 
asks for any alternative relief to which he may be 
found entitled, [ibid.] 

Second appeal from the decree of the Ad¬ 
ditional District Judge, Karnal at Ambala, 
dated the 29th March 1922. 

Mr. Ram Nand, for tlie Appellant. 

Mr. Shamair Chand, for the Respondent. 

JUDGMENT. —The suit was by Harji, 
brother of Ganga Ram deceased, for posses¬ 
sion of 29 bighas 1 biswa of land which 
were alleged to have been alienated with¬ 
out consideration and necessity to Jug Lai, 
the daughter’s son of Ganga Ram. Harji 
died during the currency of the litigation 
and the suit was continued by his son 
Arjan. The Trial Court gave the jjlaintiffs 
a decree for possession of 18 bighas I biswa 
out of the land in suit holding that this was 
the extent of the ancestral area. In appeal 
l)y Jug Lai to the District Judge the decree 
was modified to one for a declaration 
that the alienation of 18 bighas 1 biswa 
should not affect the riglits of Ganga Ram’s 
reversionary heirs after the death of Ganga 
Ram's widow Musammat Dharman but that 
before taking possession of the 18 bighas 1 
biswa the reversioners must pay Rs. 914 to 
Jug Lai or his successor-in-interest. 

The facts as found by the District Judge 
are as follows:— 

The transfer by Ganga Ram was made 
on the 27th June, 1912. He reported to 
the patwari that what had taken place 
was an oral sale for Rs. 2,000. When the 
mutation was attested Ganga Ram stated 
that he had sold the land to Jug Lai for 
the amount of a debt which he owed to a 
mahajan of the village of Raja Khori. Ganga 
Ram died about two months before the suit. 
His widow Musammat Dharman is alive 
and she is living with Jug Lai. She did 
not marry Harji plaintiff as alleged by him, 
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She appeared in the Court below and stated 
that she had no claim for possessinn of 
Ganga Ram’s estate against Jug Lui but 
she liad such a claim against li irji. d’he 
mahajan of Raja Klieii is ]>roved lo have 
been one Rati Ram and at the time of the 
transfer a debt amounting approximately 
to Rs. OU was owing to liim by Ganga 
Ram, Tills debt swelled subsequently by 
the addition of interest. Some years after 
the alienation, liability for the debt due 
by Ganga Ram was transferred to Jug Lab 
Jug Lai has been making payments in 
liquidation of it and over Rs. 900 is still 
due. The understanding between Ganga 
Ram and Jug Lai at the time of the 
transfer was that Ganga Ram should 
procure mutation of all his laud in favour 
of Jug Lai in return for whicli Jug Lai 
should pay the debt due to itati Ram 
and sliould look after and support Ganga 
Ram for the rest of his life. The primary 
object of the alienation was to benefit Jug 
Lai but nevertheless it was agreed that 
Jug Lai should pay the debt. There was 
no proof of other debts for wliich Jug Lai 
assumed a similar responsibility as con¬ 
sideration for the transfer. 

The learned District Judge concluded by 
holding that the alienation was made in 
part fora necessary purpose, tliat is to say, 
for the payment of the debt to Rati Ram 
which he held lo be a just antecedent debt 
and on this finding the decree already men¬ 
tioned proceeded. 

Arjan, son of Harji, has come to this 
Court on second appeal and has asked for 
the decree of the Trial Court to be restored. 
But his Counsel on seeing the statement 
of Musammat Dharman on the record, has 
conceded that the learned District Judge 
was correct in holding that the appellant 
could not obtain possession in the lifetime 
of Musammat Dharman. 

An attempt has been made to get behind 
the finding of fact by the learned District 
Judge that Rs. 914 were due from Ganga 
Ram to Rati Ram and that Jug Lai assumed 
responsibility for this debt but there are no 
grounds upon which this finding which is 
based on evidence can be attacked in second 
appeal. 

The main contention by the appellant is 
that when the District Judge had held that 
the consideration for the transfer was 
Rs. 914, this amount should not have been 
charged uponthe IS bigkas I bisiva of an¬ 
cestral land. It is argued that the re- 
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maining 10 highas of non-ancestral land 
were au adequate source from which the 
debt could be defraj’ed. 

Xo autliority, however, lias been cited for 
tlie prop().siiion tliat a male-holder of land 
both ancestral and ac(iuired must charge 
his just antecedent ciebts on thenon-ances- 
iial Lind, (’ustuiu permits the alienation 
of aiK'eslral land for the juiipose of paying 
just aiiteceileut debts and a provision that 
tliis cannot be done, if there is self-acquir¬ 
ed land to alienate for that purpose, would 
give tlie reversionary heirs a control over- 
self-ac(]uired proj^erty to which they are not 
entitled. In the present instance Ganga 
Ram had a perfect right to gift his self- 
acquired land to his daughter’s son and to 
charge the ancestral land with his debt to 
Rati Bam. Tiie debt of Rs, 914, moreover, 
was not the sole consideration for the trans¬ 
fer. There was also the undertaking to 
supi)ort Ganga Ram and Ganga Ram is 
shown to have lived for more than eight years 
after the transfer. 1 can find nothing contrary 
to law in tlie condition imposed by the 
learned District Judgethat before taking 
possession of the 18 highas and 1 biswa of 
ancestral laud, the plaintiff or other rever- 
sionarv heir must refund Rs. 914 to Jug 
Lai. 

Cross-objections have been filed by Jug 
Lai. The first is that the lower Appellate 
(’ourt acted illegally in giving a declaratory 
decree when the plaintilY’s suit was for 
possession and when a separate suit for a 
declaration would have been time-barred 
under the Punjal) Limitation (Custom) Act, 
1920, at the date of the District Judge’s 
decree. The plaintiff, however, specifically 
asked in his plaint for anj’ alternative re¬ 
lief to which he might be found entitled. 
His plaint was adequately stamped for a 
declaration and the discretion allowed to 
the learned District Judge by O. VJI, r. 7 
and O. XLI, r. 33 is expressed in so wide 
terms that it is impossible to hold that the 
decree awarded by liim was in a form not 
permitted by law. 

A second objection is put forward that the 
ostensible consideration for the transfer was 
reported to the pativari to be Rs. 2,000, that 
the value of services rendered to Ganga Ram 
must have been more than the difference 
between Rs. 2,000 and Rs. 914 and that, 
therefore, the alienation was for full con¬ 
sideration and necessity and should have 
been maintained. This is a point which 
could and should have been raised by the 
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defendant in his appeal to the District 
Judge but there is nothing in his memo¬ 
randum of appeal within which it can be 
brought. It cannot be taken now, and in 
any case it is of very little force since 
there is no evidence on which the services 
rendered to Ganga Ram, if any, could be 
expressed in terms of money. 

The result is that both appeal and cross- 
objections are dismissed. The parties will 
bear their own costs. 

K.S.D. 

Appeal and cross-objectioub- dismissed. 


CALCUTTA HIGH COURT. 

Appeals prom AppEiiLATE Dec rees Nos. 2073 

ANU 2074 OF 1921. 

November 13,1924. 

Present: —Mr. Justice Suhrawardy and 

Mr. Justice Cuming. 

JOGESH CHANDRA ROY— 
Plaintiff—Appellant 
versus 

IZZAT ALI and others—Defendants 

—Respondents. 

Bengal Tenancy Act iVlII of IS8o), s. 7 - Enhance- 
‘nient of rent, suit for — Plaint, ivkat must show—Pair 
and eguitable rent Question, when can he entered 
into. 

In order to claiiu enlmncemenl of renJ un<R*r s. t 
of the Ben^^ul Temmev Aot the must come 

to Court with tlie allegalioji citlierthat tlic customaiy 
rate of rent exists and the defendant is paying rent 
at a rate lower than the customary rate, or that 
no customary rate exisLs and the Court is a.sked 
to proceed to enhance the rent up to the limit which 
it thinks lobe fair and equitable. |p. 1)8, col. l.J 
Hem Chandra Chowdhry v. Kali Prosanna Bhaduri, 
.10 C. 1033; 8 C. W. N. 1; 30 I. A. 177; 8 Sar. P. C. .1. 
529 (P. C.), distinguished. 

Ilem Chandra Chowdhry v. Kali Prasanna Bhaduri, 
20 C. 832; 13 Ind. Dec. (n. a.) 1133. referred to. 

Until the Court finds that there is uo customary 
nite inexistence, it caimol proceed to cnhaucc the 
rent up to the limit that the Court Unds fair an<l 
equitable under sub-a. (2) of a. 7, Bengal Tenancy Act. 
[p. 93, col. 2 ] 

Alidnapore Zamindary Co. v. Sridhar Mahata, 67 
Ind. Cas. 775; 49 O. 866; 36 C. b .1. 90; (1922) A. I. 
(O.) 152, followed. 

Appeals ■ against the decrees of the Addi¬ 
tional Disli'icl Judge, ChillaguLg, dateil 
the 8th July, 1921, reversing and adinning 
those of the Mimsif, First Court, Chitta¬ 
gong, dated the 17th May, 1920. 


Di*. Jadii Nath Kanjilal and Baht/ .Vri- 
pendra Chandra Das, for the Appellant. 

Babus Biraj Mohan Majumdar and 
Narendra Kumar Das, for the Respond¬ 
ents. 

JUDGMENT. —These two appeals 
arise out of a suit for enhancement of rent. 
The cause of action stated in tlie plaint is 
that the defendants are intermediate tenure- 
holders who have been realising more rent 
from the tenants than they are entitled to 
do. Upon this ground alone the plaintiff’ 
bases his cause of action for enhancement 
of rent. At the hearing before the Trial 
Court some evidence was adduced by the 
plaintiff to prove that the defendants were 
holding the tenures at rents lower tliaii the 
customary rate of rent in the locality for 
lauds of similar description. The learned 
Munsif found that the plaintiff liad failed 
to prove that the customary rate of rent in 
the locality for lands of similar description 
was much above what the defendants paid. 
Having come to this finding the learned 
Munsif proceeds to ascertain the price of 
the yield of land and having deducted the 

collection charges and reasonable profit to 
the defendants he allowed a decree in 
favour of the plaintiff for enhancement of 
rent to the extent of Rs. 21G over and above 
the rent already payable for the two 
tenures. The defendants appealed and the 
learned District Judge dismissed the plaint^ 
iff's suit on the ground that the case as 
made out in the plaint did not disclose any 
cause of action. 

The plaintiff appeals before u.s and con¬ 
tends that the view taken by the lower Ap¬ 
pellate Court is wrong in law and that lie 
ought to have been allowed enhauceineut 
of rent on the ground on which the learned 
Trial Court had proceeded. Tlie decision 
of the learned Judge is founded upon the 
plaint and finding of the Court of first 
instance. In the plaint, as we have observ¬ 
ed the plaintiff does not stale any cause of 
action besides the facts that the defendants 
are realising more profits than they are en¬ 
titled to do. It is argued before us that 
the suit was brought under s. 7, Bengal 
Tenancy Act and that cl. (2) of that sec¬ 
tion applies to the present case, namely, 
that the Court is to enhance the rent to such 
limit as it thinks fair and ctpiilalde. As 
wc reads. 7 it eiililles llie plaiiilif) lu claim 
enhancement of rent, lirsll>. when the rent 
payable by the defendant is lower than the 
customary rent; secondly, when such custom- 
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ary rent does'not exist, the rent may be 
enhanced to such limit as the Court thinks 
fair and equitable. Reading tliese two 
fdauses together it seems lo be clear tliat 
the plaintitT must come to Coiu t with liie 
allegation either that the customary rale of 
rent exists and tlie defendant is jiayiiig rent 
at a rate lower than the customarv rate, or 
that no customary rate exists and tiie Court 
is asked to proceed to enliance Ifie rent uj» 
to the limit wliich it tliinks to he fair and 
equitable. In this case the plaintiff did 
not adopt either of these courses. At the 
hearing an attempt Avas made to prove the 
customary rent. The finding of this point 
is recorded by the learned Munsif in these 
words : "Some attempt Avas made by tlie 
plaintiff to prove that the customary rate 
of rent in the locality for lands of similar 
description is much aboA'e what tlie defend¬ 


ants pay, hut it is conceded bv the leai'iied 
Pleader for the plaintilf that the attempt 
has proved futile." The learned District 
Judge has correctly interpreted this sentence 
to mean that the Munsif did' not find that 
there Avas no customary rate but lie seems 
to think that the plaintiff has failed to 
prove that the defendants’ rent is loAvcr 
than the customary rent. The learned 
Judge, therefore, rightly observes that on 
such a finding the Munsif is not entitled 
to proceed under cl. (2) of s. 7, Rental 
Tenancy Act. The condition precedent'^to 
entitle Court to take assistance of cl. (2) 
is that it must be found that there is no 
customary rate of rent. The result of the 
Munsif s finding seems to be that there is 
a customary rate but the plaintiff has failed 
to prove that it is higher than the rent paid 
by the defendants. If that be so, the plaint¬ 
iff s suit is liable to be dismissed. It is how- 
ever, argued before us that if the Court finds 
that the plaintiff failed to proA'e the cus- 
tomai’y rate of rent, it amounts to a finding 
that there is no customary rate and in sup¬ 
port of this contention our attention has 
been dra\A'n to the decision of the Judicial 
Committee of the Privy Council in the case 
of Heiri Chandra Chowdfunj v. Kali Prosaujia 
Bhadul i (I)* In that case, as appears from 
^e judgment of their Lordships, the Trial 
Court found that the plaintiff had failed 
to prpve the existence of any customary rate 
and accordingly proceeded to ascertain bv 
an examination of the evidence before him 
the limit to which the rent might be fairly 


and equitably enhanced. We do not knoAv 
the nature of the defence in that case 
and cannot ascertain the effect of the 
Subordinate Judge’s finding. The - case 
proceeded not upon the correctness of 
the inocedure adopted by the Subordi¬ 
nate Judge in that case but upon the 
admissibility of certain road-cess return 
I)aperson Avhichthe decision of the Subordi¬ 
nate Judge was based. The High Court and 
the Judicial Committee differed in their 
opinion as to the admissibilit}^ of those 
documents. The (piestion of the interpreta¬ 
tion of cl. (2) of s. 7, Bengal Tenancy 
Act did not arise in that case as it appears 
from the judgment of the High Court in 
Hem Chandra Chowdhry v. Kali Prasanna 
Bhadiiri (2) tliat llie point A\'as conceded and 
the decision proceeded upon the question 
of the adinissibililA* of the road-cess returns. 
It is not necessary for us in the present case 
to go the length of holding that Avhere the 
plaintiff asserts tlie existence of a custom¬ 
ary rate of rent and fails to prove it, the 
Courtis orisnot justified in holding that 
no customary right exists. There is no find¬ 
ing by the Munsif that the plaintiff has 
failed to prove customary rate of rent. 
What he finds is that the plaintiff has failed 
to prove that the defendants are holding at 
a rate loAier than tlie customary rate. On 
this finding we are of opinion that the 
Munsif Avas not justified in proceeding to 
ascertain the assets of the tenures under 
cl. (2) of s. 7. The learned District Judge 
in appeal rightly observes that until the 
Court finds that there is no customary rate 
ill existence, it cannot proceed to enhance 
the rent up to the limit that the Court finds 
fair and equitable under sub-s. (2) of that 
section ; and in support of this vieAV we 
may refer to the case of Midnapore Zamin- 
dary Co. v. Sridhar Mahata (3), where the 
learned Judges observe as follows.*—* 
"Where the landlord seeks to have the rent of 
a tenure-holder enhanced under s. 7, the first 
point for investigation is Avhether the rent 
is liable to enhancement. When this has 
been made out, the next point for determina¬ 
tion is, whether there is a customary rate 
payable by persons holding similar tenures 
in the vicinity. It is only when this has 
been answered in the negative, that the rent 
can be enhanced up to such limit as the 
Court thinks fair and equitable.” We, there- 


(2) 26 C. 832; 13 Ind. Dec. (x. s.) 1133. 

(3) 67 Ind. Cae. 775; 40 C. 666; 36 C.L, J. 86; (1022) 
4- J. B. (0.) 152. 






90 


[85 1. C. 1926] 


GtLBARI LAL V. HAR PRASAt), 


fore, liold that the view taken by the leaiiy 
ed Judges is correct and the plaintiff's 
appeals must fail. 

It is, however, argued before us that the 
plaintiff’s suit should not have been totally 
dismissed. It is further alleged that he is 
entitled to cesses and damages. These mat¬ 
ter's should have been investigated by the 
lower Court if they were brought to its 
notice. We, therefore,dismiss the appeals in 
substance and remand the cases to the lower 
Appellate Court for a determination whether 
the plaintiff is entitled to any decree in res¬ 
pect of rent, cesses and damages payable to 
him at the old' rate. As this defect in the 
judgment of the lower Appellate Court could 
have been remedied by way of review we 
think that the proper order to make is to al¬ 
low the costs of these appeals to the respond¬ 
ents. 

K. s. D. Appeals dismissed’. 

Case remanded. 


JUDGMENT. —Gulzari Lai the plaint¬ 
iff-appellant in these two appeals is ihv 
mortgagee of a one-fourth sliare in two 
groves. The mortgage was executed in tlie 
year 1916 by Bhola Chamar. The mortgag¬ 
ed share has now passed into the possession 
of the zemindar by a sale executed by 
Bhola's widow Miisammat Umrai in the 
year 1920. The plaintiff sues for recovery 
of his mortgage monej’ by sale, if necessary, 
of the mortgaged share, against Musa7nmat 
T^mrai and the legal representatives of the 
zemindar Bhawani Prasad who is now dead. 
The suit was resisted by the latter set of 
defendants. They are the respondents to 
these ai)peals. The real question in the 
appeals is whether it was competent to 
Bliola to mortgage his share in the groves. 
The two plots in (luestion were originally 
his occupancy-holding. In tlie year 1901 
long before the mortgage in suit the 
2 'cmjadar entered into a formal agreement 
with him permitting him to convert the 
plots into groves. This agreement provided 
that he was to be the owner of one-fourth 


ALLAHABAD HIGH COURT. 

yECOND Civil Appeal No. 1571 of 1922, 

April 3, 1924. 

Present: —Mr. Justice Daniels. 
GULZARI LAL— Plaintiff—Appellant 

versus 

Dr. HAR PRA8AD and others— 
Defendants—Respondents. 

Construction of document—Document to be read as 
a whole—Court, duty of —Intention of parties, conjec¬ 
tures as to, not Permissible-Agreement regarding sale 
of share—Successors of parties, whether bou7id. 

It is a cardinal principle of construction that a 
deed must be read as a whole and that it must be 
read as far as possible so as to make the difterent 
clauses which it contains consistent with each other. 
Lp. lOO.col. 1.] 

The Court must construe the contract which the 
parties have made and is not at liberty to make a 
iresh contract on their behalf because it thinks that 
they might have intended to do certain things which 
they have not expressed in their written agreement. 

[ibid.] 

An agreement regarding the sale of a share in a 
grove is binding even on tJie successors of the parties 
who entered into it. [ibid.] 

Basdeo Rai v. Jhagru liai, 83 Ind. Cas. 3U0; 22 A. 
L. J. 2(55; 46 A. 333; (1924) A. 1. K. (A.) 400, referred 
to. 

Second appeal against a decree of the 
District Judge, Farrukhabad, dated the 
lltli November 1922. 

Mr. K. N. Malaviya for Mr. Bhagwati 
Skankavt for the Appellant, 

Mr. G. N. Kunzroo for Dr. K, N. Katju^ 
for the Respondents, 


of the groves aiul the zemindar of three- 
fourth but reading the deed as a whole 
his right of ownership was not absolute. 
It was restricted in various ways. He was 
for instance not at liberty to cut down any 
green Iree.s. There was a further restric¬ 
tion, and this is the clause which is material 
for the purpose of this case, that he was 
hot entitled to sell tlie share in the groves 
except to the zemindar There was no pro¬ 
hibition against tlie groves being mortgag¬ 
ed but the learned District Judge lias held 
that if the right of sale is excluded the 
right of mortgage must necessarily be ex¬ 
cluded also and on this ground lie has re¬ 
versed the Munsifs decree in favour of 
the plaintiff and dismissed the suit. 

Three points have been argued in support 
of the appeals. 

(1) That under tlie village custom as re¬ 
corded in the wajib uUarz grove-holders 
have a right to transfer their groves. 

(2) That the agreement in dispute gives 
Bhola a full right of ownership in his share 
in the groves and that this right cannot 
be .cut down by any subsequent restrictions. 

(3) That the learned District Judge was 
wrong in reading into the agreement a pro¬ 
hibition against mortgage which it does 
not contain. 

The third plea is, in my opinion, the im¬ 
portant one. This case is not governed by 
the general custom set out in the wajib- 


MOHAMED KURUL AMIN V. MONOHAU SORAN LEB. 


100 


[85 1. C. 1925] 


Out Ly the special conditions of the 
contract entered into between the parties. 
The zeutiIldar was not obliged to give 
Biiola leave to plant trees and if lie did 
give leave it was i)erfectly open to liiin to 
make that i)erinissiun subject to conditions 
which lUiola himself accepted and whicli 
Were embodied in a binding agreeiuent. 

As regards llie second plea, althougii the 
wori.l “//ni/i/.‘'urdiMarily connotes full owner- 
shii^ it is a cardinal principle of construc¬ 
tion that the deed mu.st be read as a whole 
and that it must be read as far as possible 
.so as to make the different clauses which 
it cojitains consistent with each other. If 
the deed is read as a whole it is cpiite clear 
that it was not intended to give Bhola a 
full right of ownership. Tlie agreement 
regarding the sale of the share is very 
similar to an agreement giving the zemin¬ 
dar a riglit of pre-emption and such agree¬ 
ments liave been held in a very recent case 
to be binding even on the successors of the 
]jarties who entered into them Uai 

V. Jha<jra Rai (1;.J 

The third plea lias much more force and, 
in my opinion, the appellant is eiititleil to 
succeed on it. Tlie Court must construe 
the contjact wliich the parties have made 
and is not at liberty to make a fresh con¬ 
tract on their belialf because it thinks that 
they might have intended to do certain 
thing.s which they have not expressed in 
their written agreement. Saleand mortgage 
are two quite dilferent things and prohibi¬ 
tion against one does not necessarily im¬ 
port ])rohibition against the other. In the 
present case the object of the argeement 
may have been and probably was to prevent 
Bhola’s share passing out and out into the 
hands of a stranger. A sale to an outsider 
Avould necessarily have this effect. The 
same effect need not follow from a mortgage 
since if the mortgagee brings tlie property 
to sale it will always be open to the zemin- 
dor to purchase it. In any case construing 
the contract as it stands there is nothing 
in it to render the mortgage executed bv 
Bhola illegal. 

It has been argued on behalf of the re¬ 
spondents that Bhola remained an occupancy 
tenant notwithstanding the agreement as to 
the planting of the groves but it is I think 
impossible to maintain this view since the 
decision inJateaharlSaku v. Raj Mangal (2) 

A.'f 333 ; ( 1924 . 

(^2) 03 Ittd. CaB. 437| 43 A 600; 19 A. L. J. 616, 


I, therefore, allow the appeals and setting 
aside the decree of the Court below restore 
that of the'rrial Court witli costs througli- 
out including in this Courtfees on the 
hiirher scale. 

K. s. n. Appeah allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appell.vte Decree No. 1921 

OF 1U20. 

November 12, 1924. 

Ri-escnt : —J\Ir. Justice Suhrawardy and 

Mr. Justice Cuming. 

MOIIAMEI) NrUUD AMIN and 
OTHERS—Appellants 

MONOHAR SORAN DEB MOHANTA 

AN D OTn 1-:RS — RESPONDENTS. 

('iril Prnct dun' (\>dc ulcf 1’ f>/ IVOS), s. lOo - "Affect¬ 
ing the deci.iinn of the vn.ae," ineoning of — Order setting 
aside ahatcineiit .[{ipcal, ivhether lies. 

An onU'r seltinjr a.sidt* an abatement and allowiiiK 
substitution of the lej^al representatives of the deceas¬ 
ed party is not on? which afteots the <iecision of the 
CMSc and <'annot t)e 4[Uestioned in appeal from the 
linal decree whether such onler is passetl before or 
sinndtam tmsly witli the decree, (p. 102, col. 1.] 

Hem Kunwar v. .bu6(i I'rasad, 22 A. 130: A. 
tlDOO) 13.5; *.) Ind. Dec. (s*. s.) 1321, not followed. 

S'iddha Lai v. Collector <tf Bulandshahr, 35 Ind. 
Cas. 201); 14 A. L. J. (>10. roferrod to. 

Chintamong Dassx v. Raghoonath Sakoo, 22 C. D8l 
at p. 9fe4; 11 Ind. Dec. (n. s.) G51, Krishna Chandra 
Goldar v. Mohesh Chandra Saha, 9 C. W. N. 584, 
Onlab Kunu'ar v. Thalcur Das, 21 A. 464; A. W. 
(1!)02) l.”>3 and Tasaddug Hussain v. Ilayat-un-nissa, 25 
A. 280; A. W. N. (19031 39. relied on. 

I'he phrase “aftectinp: the decision of the case’* in 
s. 105 of the P. C. means affecting the merits of 
the case or afl'ceting the decision of the case with 
reference to its merits, [p. 101, col. 1.] 

xVppeal against the decree of the District 
Judge, Bankiira, dated the 28th April, 1920, 
affirming that of the Munsif, 3rd Court, 
Bankura, dated the 2lst November, 1919. 

Maulvi Niuniddin Ahmed and Mr. A. S. 
M. Akram, for the Appellants. 

Dr. Dwarka Nath Mitter, Babus Biraj 
Mohan Majumdar and Narendra Krishna 
Easily for the Respondents. 

JUDGMENT.— This appeal raises an 
interesting question wliich requires some 
consideration. In a mortgage suit, the 
plaintiff (predecessor of the present re¬ 
spondent) died on the 28th January 1‘91® 
and the defendant died on the 8th July 
After the preliminaiy decree was passed 
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by the liigli Court on the loth July 1015 
no application for substitution of the deceas¬ 
ed parties seems to have been made till 
the 15th July 1918 when an application was 
made hy the heirs of the deceased plaintiff 
for substitution of their names in place of 
the deceased plaintiff and for substitution 
of the heirs of the deceased defendant after 
setting aside the abatement and for a final 
decree. That application was dismissed 
for default on the dth September 1918. But 
during the interval between the filing of 
the application and its dismissal the heirs 
of the plaintiff had parted with their in¬ 
terest in the mortgage in favour of the 
present respondent. The respondent tliere- 
upon filed an application on the 3rd Sep¬ 
tember 1918 for setting aside the abate¬ 
ment and for substitution of himself in 
place of the deceased plaintiff and of the 
heirs of the defendant in place of the deceas- 
eddefendant and for final decree. The prayer 
for substitution as well as the prayer for 
final decree were c<')n.sidered togetlier and 
the learned Munsif by liis judgment <lated 
the 21st November 1919 set a.side the abate¬ 
ment and pas.sed the final decree in favour 
of the respondent. The substituted defend¬ 
ant appealed to the District Judge who 
dismissed the appeal on the merits.^ \Vith 
regard to the question that the application 
for setting aside the abatement and for 
the siibstftution of the heir.s of the deceased 
parties was made after the period of limi¬ 
tation, the learned Judge observes that the 
C. P. C. does not allow an appeal from an 
order setting aside an abatement and allow¬ 
ing substitution and, tlierefore, .such an order 
cannot be challanged in an appeal from the 
final decree. 

The defendants have appealed and the 
only point urged on their behalf is Unit 
the view of the learned Judge that the 
order setting aside abatement and directing 
substitution of the heirs of the deceased 
parties cannot be challenged in an appeal 
from the final decree is wrong. Reliance 
has been iJaced in support of this conten¬ 
tion upon s. 105, 0. P. 0. That section says 
that where a decree is appealed from, any 
error, defect or irregalarily in any order, 
affecting the decision of the case, may bo 
set forth as a ground of objection in 
the memorandum of appeal. Tlie whole 
question, therefore, t inn upon the inter¬ 
pretation of the words ‘affecting decision 
of the case.’ The learned Vakil who has 


ably argued llie case for tlio iippellaul.s 
urges that the exioressioii 'decision of the 
case’ means any question which will intlu- 
ence the ultimate decree to be passed l)y 
the Court. This contention is supported 
by the view taken hy the hixdras High 
Court in the case of Gopala Chcfti v. Subhii^r 
(1), and by the observations of Air. Justice 
Karamat Hossein in the case of Naud 
V. Bhupal Singh (2). We are, however, con¬ 
fronted witli other decisions of this Court 
wliich assign to the expre.ssion ‘affecting 
the decision of the case’the meaning ‘affect¬ 
ing the merits of the case nr affecting 
the decision of the case with rcfereuce to 
its merits’ Reference may be made in 
support of this view to the cases of ('hiiiti'- 
money Dassi v. Rtighooitrilh ShIido i ' 3 ' ami 
Kriffhna Chandra (tolda r v. Mohc>ih ('liandra 
Saha (4''. The Allahabad High Court lias 
also taken tlie same \de\v a^ thi.s (Joiirl. Sec' 
t he cases t)f (K mnrar v. 'llxikiir l)>t^ 

( 5 ) and ras<(ddixi 1 f iissn in v. llaynt-n n-u issn 
(fit. If we were uutraimm‘ll(*d 1)\- miilior- 
itieswe miglit liave felt dispiiscul to recon¬ 
sider the meaning of the e.\pre.ssion hut as 
lliey stand we feel ovcrselves liouml to 
follow them. Tiie point whicli really arisi's 
in the case and which lias been forcibly 
pressed upon our attention hy the learned 
V’’akil for the appellants is that wliore tlie 
order setting aside the al-jatemenl is pas.sed 
in the same judgment as the decree in the 
suit, such order can be attacked in an 
appeal from the decree. In support of lids 
contention our attentiem has b(*cn drawn to 
the decision of the Allaliabml HigM(’<un't in 
ihe ci\sc oi lie m K u ntrar v. And>ii Prasutl (/ ). 
In that case it has been held lliat wher(' tlie 
matter relating to .setting aside (d‘ alaitcnicnt 
and the merits are dealt with in the snnic 
judgment and llie findings of tiie-'Couil 
as to both are embodied in the decree, 
the decree may be impugned in ap))eal on 
the ground that the order setting 
the abatement was bad in law. I'lie case 
is. no doubt, in favour of the appellants ; 
but it is the judgment of a Single Judge 
and is not in cojisonanc.e with the view 
consistently taken by that Cuurt. Th<u'e 
is no other case dirvictlyon the [joint which 

(1) 26 M. 001: 10 .\1. L. 0. 001 

(2i 10 Iirl. C-Js. 1; Ot A. .'>02; 10 A. I- 0, i:’,:). 

nl) 22 IHl al |). {HI; 11 Iivl. I ) •<-. > n. s - C..'. 1 . 

At U (’. W. X. .'iSl. 

^51 21 A. lot; A. \V. X. -Ifl02) l.’O. 

c.n 2') A. 2SI); A. w. X.. loa.u ;i i. 

(7) 22 A i.TJ; A. W' X. aO.OJi lO i; 0 I:i 1 D -r*. , v. s.' 
1324 . 
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decides the question that lias arisen in 
this case—namely. Ayhere the or«ler setting 
aside an abatement and the final decree 
are passed by the same judgment, wh<'‘ther 
the order setting aside the abatement can 
or cannot he attacked in appeal from the 
decree—except tlie case to which reference 
has been made. Ihit the principle on 
which the Courts have barred the plaintiff’s 
right to challenge the order setting aside 
the abatement or an order restoring a suit 
in an appeal from tlie decree in the suit 
is that such an order is not one which 
affects the decision of the case with refer¬ 
ence to its merits. The mere fact that the 
order setting aside the abatement and the 
order disposing of the case were passed in 
the same judgment does not, by jiarity of 
reasoning, affect the consideration which 
led the Courts to hold that such an order 
cannot be attacked in an appeal from the 
decree. The character of such an order 
as being one not affecting the merits of 
the case remains the same whether it is 
passed before the decree or is passed along 
with the decree. Our attention has been 
drawn to another decision of the Allaluiliad 
High Court: Niddlia Lai v. CoUcclor of 
Bulandshahr (8). Similar circumstances 
liappened there with the difference that the 
order setting aside the abatement was 
passed sometime before the final decree' in 
the case was passed. 

By denying the right of appeal against 
an order restoring a suit or setting aside 
an abatement while granting it in the case 
of refusal to pass such order the Legislature 
may be taken to have intended that it is 
desirable in the interest of justice, that 
a case should be tried on the merits where 
the Trial Court is of opinion that it should 
be so tried and so such opinion should not 
be subject to revision by another Court By 
allowing such a decision of the Trial Court 
to be challenged in appeal after the term- 
nation of the trial, may be after enormous 
expense of time and money occasioned bv 
the act of the Court, is to defeat the inteii- 
tion of the Legislature and put the partv 
winning on the merits to unnecessarv lo'^s 
for which he is not responsible. In our 
judgment the order setting aside the abate¬ 
ment cannot be questioned in appeal from 
the decree in the suit whether sucli ord^ 
18 passed before or simultaneously with the 

C 16 Cr€ 6 » 

(8) 35 lad. Cas, 209; U A, U J. 0^0, 
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Tn this view of the law we think that the 
decree of the lower Court should be upheld 
and this appeal dismissed with costs. 

K. s. 1). Appeal dismissed. 


LAHORE HIGH COURT. 

Sfcoxp Civil Appeal No. 2295 of 1018. 

August 3, 1922. 

Prsent :—Sir Shadi Lai, Kt., 

Chief Justice, and Mr. Justice 
Abdul Qadir. 

KAUIM BAKHSIl —Plaintiff— 

Appellant 

versus 

KARIM BAKHSH and others— 
Defendants—Respondents. 

MorUjage lieiU’mjition. partial. 

A inortKa<r<-. tliouy^Ii orip:iiinny indivisible can cease 
to retain its indivisible character, if the equity of 
redemption is divided up. 

Shankar fJa.'f v. (foliind Ram. 11 Ind. Cas. 100; 62 
1’. U. 1911; 1!)7 V. L. U. 1911; 20G P. W. R. 1911, 
relied on 

Appeal from the decree of the District 
Judge, Sialkot, dated the 4th June, 1918. 

]\Ir. Badr-ud-din Kureshi, for the Appel¬ 
lant. 

L. Arjan Das, for Respondents Nos. 1 
and 4. 

JUDGMENT. 

Abdul Qadir, J. —The suit out of which 
this second appeal has arisen was one for 
possession by redemption of occupancy 
rights in 63 kanaJs 18 marlas of land on 
payment of Rs. 720. The Trial Court dec¬ 
reed the plaintiff's claim as pra 3 'ed for, but 
on appeal b 3 ’ the defendants, the decree of 
the Court of first instance was modified and 
the plaintiff was given a decree for redemp¬ 
tion of one-fourth of the laud in suit on pay¬ 
ment of one-fourth of the mortgage money. 
The plaintiff has preferred a second appeal 
against the above decision of the learned 
District Judge, asking that he should have 
been allowed to redeem the whole of tlie land 
sued for. Mr. Badar-ud-din Kureshi has 
argued bis case before us and Lala 
Arjan Das, Vakil, appears for respondents 
Nos. 1, 3 and 4, while the other respondents 

are not represented. 

The facts of the case are given fully in 
the judgments Qi the Courts below, and are 
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briefly as follows. The plaintiff Karim 
Bakhsh, son of Mohkam Din, owns one- 
fourth share of the land in suit, three-fourths 
of which were owned by certain other rela¬ 
tives of his, who are defendants Nos. 5 to 8. 
Defendants Nos. 1 and 2, name^v, Karim 
Bakhsh son of Allah Ditta and his brother 
Karim Din, were occupancy tenants of the 
whole of this land. 

In 1902 the occupancy tenants mortgaged 
their rights in this land to Sohan Singh and 
Kirpal Singh, defendants Nos. 3 and 4, for 
Rs. 720. In 1911 the same tenants sold 
their occupancy rights in the one-fourth 
share of this land to the plaintiff. In 191G 
the plaintiff applied to the Revenue Court 
for redemption of the whole of this land, but 
Sohan Singh and Kirpal Singh resisted this 
application stating that the three-fourth 
share of the land had been redeemed by de¬ 
fendants Nos. 5 to 8 paying them three- 
fourth share of the mortgage money and that 
subsequent to this redemption the said de¬ 
fendants Nos. 5 to 8 had also purchased the 
occupancy rights in the three-fourth share 
from the occupancy tenants by a sale-deed 
dated the 19th May, 1916. Thus the situation 
on that date was that the platntiff was the 
owner of a three-fourth share of this land 
together with tlie occui^ancy rights thereof, 
while defendants Nos. 5 to 8 were owners of 
the remainingthree-fourthsand the occupan¬ 
cy rights of the same. On the 29th August 
1916 the plaintiff brought a suit for cancella¬ 
tion of the sale of occupanc}- rights against 
defendants Nos. 1 and 2 and 5 to 8, in a 
Revenue Court, and the sale was cancelled 
on the 6th December, 1916. He brought the 
present suit on the 23rd April 1917 for pos¬ 
session of the occupancy rights in the whole 
land by redemption. 

Defendants Nos. 3 and 1, the mortgagees 
of the occupancy rights, pleaded that the 
plaintiff could redeem one-fourth share from 
them, as the three-fourth share had already 
been redeemed by defendants No.s. 5 to 8. 

It is contended on behalf of the plaintiff- 
appellant that the equity of redemption of 

is indivisible and that the 
is entitled to redeem the whole of 
the land The learned District Judge has, 
however, foa.i 1 that the equity of redemp¬ 
tion had been split up and that the plain t- 
iff could only redeem his own share. He 
reUTB to Skankar Das v. Gobind Ram (1) 
which lays down that a mortgage, tliough 
originally indivisible can cease to retain its 
indivisible charaoteri if the equity of re¬ 


demption is divided up. In the present 
case the plaintiff himself purchased the 
whole of the equity of redemption without 
consulting the other landlords, and then 
by virtue of litigation between himself and 
the other landlords, he was allowed to retain 
one-fourth sliare of the equity of redemption 
of the occupancy rights. Tims lie is himself 
responsible for dividing np the cc[nily of 
redemption and cannot now take advantage 
of its being originally indivisible. I can 
see no sufficient reason for differing from 
the learned District Judge in the conclu¬ 
sion he has arrived at on the above j)oinl, 
and I uiDhold his decision wliich scons lobe 
quite equitable, considering tliat <]efendajUs 
Nos. 5 to 8 are entitled to lliree-fourlU 
share of the occupancy rights and llial;, if the 
plaintiff w'ere allowed to redeem the whole 
land, it would only mean further litigation 
between liim and defendants Nos. 5 to 8 
who would certainly reclaim their shave. 

This appeal is, therefore, dismissed with 
costs. 

Shadi Lai, C. J.— I am not prepared to 
dissent from the view taken by the learn¬ 
ed District Judge and must dismiss the 
appeal with costs. 

N. H. Appeal dismi<ised. 

(1) 11 Ind. Gas. 100; G2 P. tR. 1911; 197 P. L. R. 
1011; 206 P. W. R. 1911. 


CALCUTTA HIGH COURT. 

Appeal fro.m Appellate Decree 
No. 622 OP 1922. 

June 9, 1921. 

. Prese?if .-—Justice Sir William Ewart 

Greaves. Kt., and Mr. Justice Chakravarti. 

ABDUL HAKIM KHAN CHAUDHURI 

AND ANOTHER—PLAINTIFFS—APPELLANTS 

veisus 

ELAHI BAKSHA SAHA and another— 
Defendants—Respondents. 

Landlord and tenant — Tenancy, nature of—Appeal 
second—Question of law—Permanent tenancy—Pre- 
sumj/tion—Principles applicable. 

The question whether a presumption of perma¬ 
nency of tenaucy is justified Upon the facls’|ifound 
is a question of law and is open to correction in 
second appeal, [p. 105, col. 1.] 
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The circumstances of each cas? must deterniiue 
^^hether the presumption should ur should not be 
made, as it is imp-^saible to gi"c- any e:k:haustive 
rnumcratiou the facts v.hkh shall --i ?hall u'^t 
justify the piTsiunj'tion to ))e drawn. In MiH cn}- 1 
2.] 

In the case of non-agricultunil holdings, created 
before the Transfer of Property Act, where the origin 

is unknown and its ineeption is lost 
in anti<iuity. tlie principle ..f a lo.-,t gnuit may he 

ami from the conduct of the 
parties and the surrounding circumstances, the Court 
may be asked to presume tliat the tenancy is a per¬ 
manent one. The conduct of the landlord in rcci»g- 
nising succession and transfer and in standing hy 
■when })ucca buildings have been raised upon the 
land, may l)e relied on in Hnding out tlie temis of 
the lease at its inception, or, the tenant may rely 
upon tlie principle of equitable estoppel as against 
the landlord, whereby the landlord may be estopped 
from showing that the lease is a terminable one. lit 
107, cols. I 2.] 

Mere forhearam-e. however, to enhance the rent «.r 
to eject the tenant, wlicrc lh<- right exi.sts, means 
ii«»lliing. If transfers are maile deserilung lh«- ten¬ 
ancy as p»-rmaneiji an«l tin- landlord icr-ognises the 
transfer, he allows the <-ieaiiun of evirlence l>y e..n- 
duct. Otherwise, a transfer id tenancy of home¬ 
stead land would ordinarily he noevhlence of the per¬ 
manency of the tenancy.' The building of pucca 
houses and that to the knowledge of the landloid is 
evidence of the assertion of the tenant of his belief 
that the tenancy at its inception, wliieh is unknown, 
was permanent. In this connection no question of 
estoppel or acquiescence arises, and the case depends 
upon the principle of inference of the tei-ma of a lost 
grant, fp. 109, cols. 1 & 2.] 

In order to enable the Court to make a presump¬ 
tion of permanency the following elements must 
ordinarily be shown to exist, viz., (1) the origin of 
the tenancy for residential purposes must be unknown- 
(2) the existence of permanent pucen buildings on 
the land built long before anv controversy arises 
and that to the knowledge of the landlord; f3j uni¬ 
form payment of rent and (4) recognition of succes- 
sion and transfer by the landlord. The absence of 
the Ard and 4th elements would raise difficnltu-s in 
the way of raising the presumption, but wouhfnot 
be decisive if th^re are other ciivum.sfances ii, -.id 
of thv presumption. | p. 110. <-n|, 1.1 
vCase-law di.sousscd.) 

Appeal against the deciee of the Sub- 
ordinate Judge Kajshahye, dated the 28th 

of November 1021, reversino. that 

Additional Mnnsif, Eampur'Boalia dated 
the 18th of September 1919 ’ ‘ 

for ‘he Appellants 

Babu Ranjnn Gvhajorthe 

spondents. 


JUDGMENT. 

Chakravartl, J.— This is an an 
by the plaintiffsand the question lai-ei 
this appeal is whether upon the facts fn 

by the lo^r Appellate Cour the ^resn 

tiou. thatthe tenancy is a permanS? 
IB correct in law. The Mnnci^ i i 
a.6,1 resumption did not arise, tlm 


ordinate Judge'lias held that it did. The 
facts shortly stated are these:— 

Plaintiffs are the owners of a kaimi 
})iok(i)'ari jote and the land in suit is a piece 
of hash/ land situated within the Munici¬ 
pality of the town of Rajshahye and was 
let out to (Jolab Shalia, the father of llie 
defendant, about 44 or *15 years ago by the 
mother of the plaintiffs, apparently for 
dwelling purposes. Plaintiffs served a 
notice to quit on the defendants and after 
the exiiiiy of the term l>ring this suit for 
khas possession of the lands, giving the 
defendants the option to remove the houses 
standing thereon which the plaintiffs allege, 
are of an un.sulistantial charecter. 

The defence of the defendants ivter alia 
was, to quote tlie words of the leamed 
-\fnnsif. “lhal the defendants and their 
predeces.sors-iu-i lit crest having resi<led on 
the disputed land fora long time by erect¬ 
ing fniccn and knc.fia structures on payment 
of a uniform rate of rent and tlie tenancy 
having been treated as a heritable, the 
jote in suit is a kaimi moara-^hi mokarari 
one. 

The facts found by the Munsif were - 

“(P Thatthetenaney was44 or 45 years old 
and its origin was not unknown. 

f2l That the rent paid was uniformly 
Rs. 5-10-0 per year. 

f3) That there was one case of succession 
from Golab to the defendants. 

(4) That Golab IShaha father of the 
fendant, built a house Avith mud walls and 
tiled roof, over which there Avere thatched 
chalas, Golab also constructed ptioca stair¬ 
case for the house and a pucca gateAA’ay. 
This house, Avhich has been described as a 
Morataghar by defendants’ AA'itnesses, fell 
<loAvn in the great earthquake of I30i B. S. 
The pucen gate AAas also destroyed l>y tli® 
earthquake. At present only the pucca 
steps of the Morataghar exist. It is also 
established by the evidence of P. W. Xo. 4 
that the defendants constructed a pvcca 
privy on the land 7 or 8 years ago and that 
theprivy is still in existence. The question 
is Avhether the structures raised by the 
defendants and their father can be caljea 
substantial structures. I am of opinion 
that the house built by Golab Shaha cannot 
be called a substantial structure as the ro<n 
was not a pucca one but Avas coyerea 
Avith mud and required the protection oi 
thatched chalas."* 

On these facts the Munsif held that the 
defendants have failed to establish that the 







* 
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lease was a permanent one. The Munsil* 
further pointed out that there was no allega¬ 
tion bj' the defendants that the lease was 
a permanent one at its inception. 

On appeal by the defendant, the Subordi¬ 
nate Judge has reversed the Munsif’s 
judgment and held that the facts justified 
the presumption of permanency of tlie 
tenure. As to the facts, the learned Subordi¬ 
nate Judge has agreed with the Munsif as 
to his findings under heads Nos. 1 to 3 and 
although there is no difference of opinion as 
to the nature of the structures on the land 
the learned Subordinate Judge says that: 
“As the land was let out for building, tlie 
presumption is that in its inception the 
holding was not a temporary holding. In 
the next place it appears that defendants had 
a Morotagliar, i. r.,house with mud walls and 
tiled roof, over which there were thatched 
chaldfi, with puccti staircase and imc.ca gate¬ 
way There is also a pucca privy. The learned 
Munsifsays that the privy was conslructeil 
without the knowledge of the plaintilT. X 
do not agree to that view." 

‘ lam satisfied upon the evidence that 
plaintiffs had knowledge of the existence 
of the pucca privJ^ In my opinion all these 
structures are of a substantial character." 


The Munsif held that the defendants gave no 
evidence as regards the actual cost incurred in 
constructing the house and other structures. 
The learned Subordinate Judge has not 
said anything as regards this matter. The 
Munsif held that the structures were not 
of a substantial character but the Subordi¬ 
nate Judge on the same facts says: “In my 
opinion all these structures are of a sub¬ 


stantial character." There were no pnc*'( 
buildings on the lainl ; pm'cu steps and i 
brick-built privy williin a Municipalit; 
are not, in my opinion, structures t( 
which any reasonable landlord couh 
object, HO long as Ihe tannney subsisted. 

As I have already observed thecjuestioi 
raised in this appeal is. is a presum]>tioi 
of permanency of the tenancy jus;iiie< 
upon the facts found by the learne( 
Ruhordinate Judge. Tlie question thu 
raised is a question of law and is open t 
correction in a second appeal 

The leaj'ned Subordinate Judge ha 
mainly based Ids judgment uj)on the case 
reported a.s Beni Madhabv. Joi Krishn 
Mookevjee (1) and Dnrga Prasad Misscr\ 
Brindaban Sookul (2) and the case of S\.b 


(Jj I V* \ ^52; 12 W. II. 405. 
(2; 7 B. L. R. 159; 15 W. R. 274. 


m 


Mondul V. Cholini Mullik (3) and he con¬ 
cludes by a bare reference to the cases of 
Vptndva Krishna Mondal v. Ismail Khan 
Mahomed (4) and Nilratan Mondal v. Ismail 
Khan Mahomed ( 5 ). 

Upon the question now at issue, there are 
numerous cases of this Uourt and a nninber 
of decisions of the Judicial Uommiltee of 
the Privy Council. It is somewhat 
strange that the learned Subordinate Judge 
has not noticed them. It is indeed true, lliat 
the cases are so many that it is neitherpossi- 
ble nor profitable to refer to so many 
cases but it seems to me that tlie case of 
Beni Madlutb v. Jai K)‘ishna Mookerjee (Ij 
is hardly of any assistance in tliis matter. 
Sir Barnes Peacock wlien dealing willi the 
question as to the permanency of tlie tenancy 
observed that “the evidence showed that 
pucca buildings liad been erected, and that 
the lands had, in fact, been held for upwards 
of 35 years and lind descended from father 
to son, and the kalniliyaf showed tliat the 
tenures were not merely of a temporary 
nature" and further on he said “that in 
equity tlie plaintiff was not entitled to 
turn the defendants out of the land, be¬ 
cause he stood by and saw tlie tenants 
erecting pacca buildings on the land with¬ 
out an 3 ^ objection whatever. If lie allowed 
the defendants to erect pucca buildings upon 
the land without objecting, it appears 
to me that he was bound in the same wa.v 
in equity as if he had granted them a paltali 
with the privilege of building pucca houses 
on the land.” The decision in this case 
was based upon the terms of the lease and 
upon the principle of equitable estoppel. 
The question is different here. 

As to the ease of Diirga Prasad Mis-serv. 
Brindaban Sookul (2), the passage quoted by 
the Subordinate Judge shows that the main 
fact which was relied upon was that tlie 
land “ was not given for any temporary 
purpose." What these words were actually 
intended to mean it is impossible to find 
out. At any rate there is no finding as to 
the purpose precisely foi- whicli tlie lease 
was created at its inception and the main 
question raised and decided was that of (he 
transferability of the lenancJ^ 

'Pl-e case reported as Nairn Mondal v. 
Cholim Mullik (3j is helpful in so far as it 
gives us a list of most of the cases then 
available. The view of the learned Judge 

(3) 25 O. 806; 13 Iiul. Dec. (s. s.; 584. 

(4) 32 C. 41; 31 I A. 141; b V-. W. N. 880 (P. CM 

(5> 32 C. 51; 31 1. A. 149; 8 C. W. N. 895 (P, 0.;. 
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referring tlie case to the h'ull Tlonoli was 
against the raising of a presumption of 
permanency merely upon Ions occupation 
and ultimately the referencv^ fell tlirouirh 
without any decision by tlie Full Bench on 
the points referred to it. The cases report¬ 
ed as I’pendni Kyi.^hn i Mnndn} y. 

Khan MnJiomcd iAt and Xllratan Mondalv. 
Ismail Khan MahiDncd lO) which as J said 
before, were only mentioned by the Sub¬ 
ordinate Judge, have no application here 
as I shall show later on. 

The learned Vakil who appeared for the 
appellant submitted that the facts found do 
not justify the presumption and referred us 
to the cSiS(isoi Lala Beni Ram y. Kundan 
Lai (6), Raja of Venicalarjiri v. Mnkkn 
Nnrsaya (7), Sea'cfary o/ Stale fur India v. 
Luchmeswar Sinyh (81, iVintcr-'iCfilc y. Sarat 
Chandra Banerjee (!)), Setnrathan Jyery. 
Venkatachahi Gonndan (10) and Xainopillai 
Marakayarx. Roma Xathan Chettiar {W. 
The learned Vakil for the appellant argued 
that in tlie present case the origin of the 
tenancy was not unknown; there were no 
substantial buildings on the land, there¬ 
fore, there was no justification for raising the 
presumption of permanency of tlu: tenure. 
The learned Vakil for the respondents, 
in addition to the cases quoted by the Sub¬ 
ordinate Judge cited the following cases of 
William M. Grant v. Robinson (12) and 
*Va/ia7'am v. Telamuddin (13) and contended 
that the facts found in the present case 
brought it within the principle laid down 
in these cases. 

As I have already observed the cases on 
the point, as one could expect, are not only 
many but are not easily reconcilable. In 
these circumstances it may be said, if that 
can be said of a question of law, that the 
circumstances of each case must determine 


(6) 2G I. A. 58; 21 A. 496; 3 C 
L. R. 400; 7 Sar. P. C. J 523- 
1022. 


W. N. 502; 1 Bom. 
9 lad. Deo. s.) 


{8) IG I. A. 6; 1C C. 223; 13 Ind. Juv. 10- 5 Sar 
P. C. J. 275: 8 Ind. Dec. (x. s.) U7 (J) ’ 

(9) a C. W. N. 1.55. ^ ‘ 

(10) 5C Ind. Cas. 117; 47 I. A. 76; (1920) M \V x: 
V- T- ^02; a L-W. 399;’38 m! L J ill 

o .?™'. is S? ■- J- '“i O a. 5«T^ 2S 

li’E 5. m » f r rvi“S 

o'i'-40 M. L j'548 ' w 
13 lud. C«s. 606; 10 C. W, S. 06?; 15 Q. L. J. 
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whether tl^e presumption should be made 
or not as it is impossible to give any 
exhau.stive enumeration of the facts which 


sliall or shall not justify the presumption 
lo be'drawn. 


I shall endeavour to find out from' some 
of the leading cases, and the general law, 
as to what are the pi-inciples upon which 
the Court has proceedofi in deciding the 
question now raised. I must not. however, 
1)6 understood to attempt an exhaustive 
analysis-of all the cases. 

I shall now brielly refer to some of the 
principles which underlie a question of 
this nature as between landlord and tenant, 
and 1 am here speaking only of the iion- 
agriciiltural holdings created before the 
Transfer of Property Act of 1882. 

hen a tenant claims to hold land as a 
tenant under the lanrllord, the tenant must 
I)rove the nature and the extent of the in¬ 
terest which the landlord, the owner of the 
full rights, granted to him and thereby put 
a limitation to his own rights. In this con¬ 
nection I shall (piote a few passages from the 
decision of Lord Jlohhouse in the case of 
Sccj'elary of State for India v. Luchmeswar 
Shiyh (8). His Lordship says: “ The Gov¬ 
ernment undoubtedly are tenants of the 
Harbhanga Raj. It is for them to show why 
the landlord may not recover his property, 
and they can only do that b}’ proving that 
there is some agreement between them and 
their landlord that they shall havesomething 
more than the ordinary tenancy-at-will or 
from year to year. All they offer is some con¬ 
jecture of such an agreement founded simply 
on their long possession at a uniform rate of 
payment. If we could not find out the ori¬ 
gin of these things, there would be strength 
in that argument, but as the origin of them 
is known the argument loses its force. In. 
fact the possession is not difficult to explain 
in other ways. It is not the business of the 
plaintiff to explain the possession: it is the 
business of the defendants to show that it 
leads to the inference of a parpetual ten¬ 
ancy"." The Judicial Committee referred 
to this case and re-staled the law in these 
words ; ‘ That permanant right of occu¬ 

pancy can only be obtained by a tenant by 
custom or by a gi*ant from an owner of the 
land who happens to have power to grant 
such a right or under an Act of the Legis¬ 
lature. "XaiJiapillai Narakayar V. Rama- 
nathan Chettiar (11). No personcan afterthe 
Transfer of Property Act came into opera¬ 
tion, claim to hold a permanent tenancy 
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in what is called hastu land unless it was 
created by a wTitten and registered 
lease. It is common knowledge that 
numerous leases of the class we are dealing 
with now, were and are daily created in 
Bengal more especially in the towns, and 
one may safely say that 50 years back and 
thereafter written leases had come into 
general use and except under special cir¬ 
cumstances, no tenant would consider it safe 
to lake a permanent lease without a 
registered deed evidencing the demise, par¬ 
ticularly when the tenant paid a substantial 
premium, or intended to spend large sums 
on the land for building and other purposes. 
The granting of a permanent right in land 
is a matter of considerable importance and 
usually is evidenced by approi^riate deeds. 
The Transfer of Property Act must have 
had regard to the habits and practices of 
the people of Bengal when it was made 
applicable to them. Before the Transfer 
of Property Act there was no Statute deal¬ 
ing with homestead land an distinguished 
from agricultural land as to which numerous 
Statutes beginning with the Regulations 
passed at the time of the Permanent Settle¬ 
ment, down to the passing of the Tenancy 
Act in Bengal in 1885 regulate the. rela¬ 
tionship between the landlords and the 
tenants. There are numerous judicial 
decisions with refcience to agricultural 
land and they have no direct bearing on the 
question now at issue. 

The cases, some of which 1 shall presently 
discuss, proceed upon two broad principles 
and some of them rely upon a combination 
of both, whenever tlie inference of j^er- 
manency of the tenancy has been made in 
favour of the tenant when the terms of the 
original tenancy could not he directly 
proved. The first principle is that in cases 
where the origin of the tenancy is unknown 
and its inception is lost i]i antiquity the 
principle of a lost grant has been invoked 
by the tenant and from the conduct of the 
parties and the surrounding circum.slances, 
the Court has been asked to presume that 
the tenancy was a xiermanejit one. 'i'he 
conduct of the landlord in recognising 
succession, transfer and in standing by 
when pucca buildings have been raised 
upon the land, have Ijeen mainly relied on 
111 finding out the terms of the lease at its 
inception. 

The second principle relied upon is that 
of equitable estop^iel against the landlord, 


from, showing that the lease was a lerniiu- 
able one. 

The first of those principles was relied 
upon by the tenant in the case already 
cited and reported as Secretarg of Slate jov 
India v. Luchmeswav Singh- (8j. Tlieir 
Lordships refused to draiv the inference 
although in that case the lease was created 
in 1764 and one uniform rent was paid for 
80 years before the dispute arose. Tliis 
principle was also relied upon by the tenant 
but this Court refused to chaw the inference 
in the following case.s: — 

In the well-known case of Pronunno 
Coomarec J^chee v. Itult07i Bepary (14), 
Sir Richard Garth on a careful coihsidera- 
tion of the earlier cases laid down the law in 
the following words : — 

“The truth is tliat the terms of a hold¬ 
ing, as between landlord and tenant, must 
always be matterof contract, either express¬ 
ed or implied," then again “lliere is no 
law, of which we are aware, in lliis country, 
which converts a liolding-at-will, oi‘ from 
year to year, orfor a term of years, into a 
permanent tenure, merely because the 
tenant, witlioiit any arrangement wdtii 
his landlord, chooses to build a dwelling- 
house upon land demised." 

In this case the defendants, their father 
and grandfather liad occupied tJie land for 
fity or si.xty years and used it as a lionie- 
stoad consisling of a liousc and fruit trees. 
Sir Richard Garth refused to draw the in¬ 
ference of permanency in this case altliougli 
Uie origin of the tenancy was unknown. 

This case was followed in a number of sub¬ 
sequent cases and I sliall refer to some of 
them only: *'Tarnkpado Ghosal v. Shyavia 
Churn Napit (15), Prosunno Cooinar C/iatter- 
jee V. Japan Nath Bysack (16), and Rakhal 
Das Addy V. Dinamoyi Dchi (17). In these 
cases the Courc refused to presume the 
permanenc\' of the holding. 

In the cases, which I shall next discuss, tlie 
principle was relied upon and tlie Court 
drew the inference in favour of the per¬ 
manency of tlie tenancy. I have already dis¬ 
cussed the case of Beni Madhab v. Jai 
Krishna Mookerfec (1). In the case of Pro¬ 
sunno Cuomar Chatterjee v. Japan Nath 
Bysack (16), Sir Ricdiard Garth di.scussed 
some of tlie cases and distinguishing 

(1-1) 3 C. C9G; 1 C, L. R. 377: 1 LkI. Dec. (k. a.) 
102G. 

(1.5) 8 O. L. O. 50. 

(1(>) 10 O. L. K. 25. 

(17) 16 C. C52j 8 Iml. Dec. (x. s.) 430, 
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the case of Prosunno Counrirec v. 

Hutton Bepai'ij (14) and held at 
“ No doubt if land is let hu' luiildiiig 
p}(cca houses upon it, or if the tenant, 
with the knowledge of the landlord, does 
in faet lay oiit large sums upon it in 
buildings or (jther snl)slanfial improve¬ 
ments. that faet, eoupled with a long e<m- 
tin\ied enjoyment of tlio propr^i-ty by the 
tenant or his piedeeessors-iu-title, might 
justify any Court in presuming a perma¬ 
nent grant, es{)eeially if the origin of the 
tenancy could not be ascertained. But the 
mere circumstance of a tenant oe(!Ui)ying 
buildings upon property would uot j\istify 
such presumption, unless it could ])e shown 
that they were erected hy him or his pre¬ 
decessors, beeuse a landlord might let 
])roperty ofthatkindin tlie same way as 
agricultural land, at will, or from year to 
year.” In the ease of (niutifi'lhin- Shifcdtir 
V. Ayimiiddni Slmli Bisira.-^ (IS) Sir 
Richard Garth again distinguislicd the 
(‘Use oi Prosunno CnonKtree fhhec v. Hutton 
Bepary (14) and held tluit (at iiage 9G2+): 
“It was apparently let upwards of sixty 
years ago for building p\irposes; because it 
is found that, after tlie grant (whatever 
it was), these buildings, which are of a 
substantial character, were erected some 
sixty years ago by the defendants' ancestors, 
and that they and tlieir ancestors have 
lived there ever since. T'nder these cir¬ 
cumstances we think that the Courts below 
were at liberty to presume, if they thought 
fit. that the land was granted for huiltlhig 
piirposes, and that the grant itself was ol* 
a permanent character.” These two cases 
might be considered as laying down the 
principle clearly and definitelv. These 
cases were followed by Sir F. Maclean 
C. J., in the case of RTV/iam M. Grant v 
Robinson (12) and the circumstances from 
Avhich the inference was drawn were that 
“the original nature of the grant was 
unknown the defendants were tenants on 
the land and were 'in occupation for nearly 
sixty years and that they raised substan 
tial structures on the land and the o-^ant 
was for the purpose of residence ” These 
cases really settled the grounds upon 
which such apresuption in favour of the 
tenant may be drawn and the subsequent 
cases which followed these cases strisLd 

^ US) B 0. 9G0; 4 Shome h. R. 274; 4 Ind. Dec. (n. s.) 
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ilw facts that the origiji (jI the tenancy 
mu.st be unknown and that substantial 
pnci-'i structures mii.sl be luiill without 
<i!)jectio;i long before the controversy aro.oo. 
d'he )u’esent ca.se does not come williin the 
principle so laid down. 

In the case of ?d<iharri)n v. Telamuddin 
(13), tlieir Lordships fouiul tliat the origin of 
the tenancy was miknown, the rent never 
vaiie<l, the landlord treatc<l the tenancy 
as heritable and tiuit the land was let out 
for residential purposes and relied upon 
the authority of a number of ea.ses both of 
this Court and of the Judicial (’ommittee. 
Their Lordships summed up as follows :— 
“There can Ije no doubt that in view of 
llie decision of this Court in the cases 
of Dinendrn Xaroin Hoy v. Titurani 
.iyaA-cr/ee(19Lmd \Vintcrscnle v.Savtit Cfitni- 
dra Banerjce (!)) and of the Judicial 
Committee in tlie, cases of Bohoo Copal 
LallThahnory. Tduch ChunderHai (20), 
Oh u ndpiit Sinyh v. Gomnan. Singh (21), 
Homachunder Putt v. JiKjcslK-hundcr JJntt 
|22l, H(tj<i}i Suttositmin Ghos-al v. Tarine^ 
('hnnder Ghosa! (23), ('poidra Krishna 
Mondal v. Isnutil Khan Mahomed (4), 
Kilr<it<in Mondal v Ismail Kham Mahomed 
(5) and Xaba Kumari Debe v. Bchari Lai 
Sen (24), the inference is irresistible that 
the tenancy in its inception was of a 
permanent cliaracter. 'I’lie Subordinate 
Judge himself indeed would haA’^e arrived 
at the same conclusion but for the 
error into which he fell when he assumed 
that to bring a case within this rule, it 
was essential to establish that there Avere 
permanent structures on the land. But the 
decision of the Judicial Committee in Naba, 
Kumari Debi v. Behari Lai Sen (24) shows 
conclusively that although the presence of 
permanent structures on the land may 
very important factor, it is by no means 
essential to establish that the tenancy 
inception Avas of a permanent character. 

This case for the first time definitely held 
that a tenancy in homestead land, Aviihoufc 
any substantial structures built on it hy 

(10) ,30 C. SOI; 7 C. W. N. SIO. , , 

(20) 10 M. A. I. 18.3 at p. 101; .3 AV. R. P. C. IP 

Suth. P. C’. J. 5S8; 2 Sar. P. C .T. O.-i; 19 E. «• 

(2n 11 M. I. A. 433; 0 AV. R. P. C. .3: 2 Sulh. P- 
J 92; 2 Sar. P. C. J. 309; 20 E. R. 164. 

(22) 12 B. L. R. 229; 19 AV. R. 353. , p 

(23) 12 M. I. A. 263; 11 AV. K. P. C. 10; 2 B 1- «: 

P. C. 23: 2 Suth. P. C. .f. ISO; 2 Sar. P. C. J. l^U; ^ 

K. R. 338. . 

(24) 34 C\ 902; 6 V. L. J. 122; 11 C. AA\ ^ 

A. L. J. 570: 9 Bom. L. R. 846; 17 M. L. J. 39<; »• 

L. T. 433 (P. C.). 
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the tenant, may be presumed to be a per¬ 
manent tenancy even in the absence of any 
admission by the landlord, or an circum¬ 
stance importing permanency of tenure. 

Tile cases cited in support of that view, 
it is respectfully submitted, lend no support 
to that proposition. The tirst case cited is 
the case of Diiiendra Narain Uoy y.Titu- 
rain l/a/cerjec (19) and realtes to a question 
of apportionment of compensation money 
and has little to do with the question now 
in issue. 

The next case of Winterscale v. Samt 
Caiulra Banerjee (9) was decided on the 
ground that the landlord was aware of a 
kobahi and of a pattahy from the terms 
of which the Court presumed that the 
landlord was bound to recognise the 
permanency of the tenure. The next four 
cases ai*e decisions of the Judicial Com¬ 
mittee in which the question of the per¬ 
manency of agricultural tenures was dis¬ 
cussed and decided and as I have shown 
before, this class of tenancy stands upon a 
different footing altogether. The case of 
Niiratan Mondal v. lamail Khan Maliouicd 
(5) which is next referred to, deals no doubt 
with tenancy in homestead land, but in that 
case the headnote itself shows this “that 
the execution and exchange of the pattah 
and kabuliyat shows knowledge and re¬ 
cognition on the landlord's part of the 
transmission of permanent rights.” Obvi¬ 
ously this case has nothing to do with the 
proposition under consideration in this case. 
The last case oiNaba Kainari Dcbiy.Bcluoi 
Lai Sen (24) deals also with an agricultural 
tenure and the decision is mainly based 
on an admission by the landlord. It seems 
to me, therefore, the case of Maharam v. 
Telmnuddin fl3) went beyond the rule 
which had been adopted by the leading 
cases which I have already discussed, and 
they show that in these cases permanency 
was presumed, on the theory of a lost grant. 

The fact that the tenant is allowed to 
continue in possession of lands for genera¬ 
tions without alteration of the rent, is of 
common occurrence in this country and 
is usually attributable to the reluctance 
of a landlord to eject a tenant from 
his home so long as he does not make 
himself objectionable and regularly pays 
his rent. Mere forbearance to enhance 
the rent or eject the tenant, where the 
right exists, means nothing. If transfers 
are •made, describing the tenancy as 
permanent and the landlord recognises the 
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transfer, then landlord allows creation of 
evidence by conduct, othei wise, transfer of 
tenancy of homestead land would also be 
ordinarily no evidence of tlie permanency 
of the tenancy. 

'I’lie building of yucca houses and that 
to the knowledge of the landlord is evi¬ 
dence of the assertion of the tenant of his 
belief that the tenancy at its ijiception, 
which is unknown, was permanent. In this 
connection, no question of estoppel or ac¬ 
quiescence arises, the case depends upon 
the i>rinciple of inference of tlie terms of 
a lost grant. 

The second princii)le, namely, of estoppel 
against landlord, the Privy Council deals 
with in the case of Lula Beni I-iam v. 
Knyidan Lai (G) the decision runs thus :— 

“In order to raise the equitable estoppel 
which was enforced agaijist the appellants 
by both the Appellate Courts below, it was 
incumbent upon the respondents to show 
tliat the conduct of the owner, whether con¬ 
sisting in abstinence from interfering, or 
in active intervention, was sulheient to 
justify the legal inference that they had, by 
plain implication, contracted that the right 
of tenanc}^ under which the lessees origin¬ 
ally obtained possession of the land, should 
be changed into a perpetual right of occu¬ 
pation. 

Their Lordships have had no dilhoulty 
in coming to the conclusion that the res¬ 
pondents have failed to discharge them¬ 
selves of tliat onus. If tliej-e be one point 
settled in the Equity Law of England, it is, 
that in circumstances similar to those of the 
jiresenL case, the mere erection by the 
tenant of ijermanent structures upon the 
land let to him in the knowledge of and 
■without interference by his lessor will not 
sufiice to raise the equitable right agaiiist 
the latter which has been afJirmed by the 
Courts below.” Lord Watson in discussing 
the case of Ravisdeyi v. Dyson (25), the 
leading authority in the Law of England 
quoted the following passage from the 
judgment of the Lord Chancellor (Lord 
Crunworth). 

La’a Beni Ram. y. Kundan Lai (6): “It 
follows as a corollarj’ from these rules, or, 
perhaps, it would be more accurate to say 
it forms part of them, that if my tenant 
builds on land which he holds under me, 
lie does not thereby, iji the absence of 
special circumstances, acquire any right to 

1 H. 1>. 129 jU p. Ill; 12 Jur. 5 .' 506; U 
W. K.( 1606, 920 
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prevent me from taking y>ossession of tlic 
laud and buildings viien the teuaney has 
determined, tie kneu' the extent of Ids 
interest, and it was his folly to expend 
money upon a titlewhieh he knew would or 
mighl soon come to an end. 

in order to avail himself of the etiuilahle 
estopi^el against his landlord, the tenant is 
bound to prove si)ecial cireninstanees, lite 
mere building of a costly stracluie is iiot 
enough. In the present case the ju inciple 
of equitable estoppel was not relied upon 
and could not be. 

An analysis of the cases cited before, in 
which presumption of permanency was 
made, shows that the following elements 
existed in those cases, viz. firstly, the origin 
of a tenancy for residential purpose, must 
be unknown; secondly, existence of perma¬ 
nent pucca buildings on the lands huilt long 
before any controversy arises and that to 
the knowledge of the landlord; thirdly, uni¬ 
form payment of rent; fourthly, recognition 
of successions and transfers by the landlord. 
Many cases were decided upon the admis¬ 
sion by landlords as to permanency of the 
tenure, in various ways but these cases are 
based on a dilferent consideration as also 
the cases in which an equitable estopt)el is 
raised against the landlord. It seems to 
us tliat the absence of either of the ele¬ 
ments Nos. 1 and 2 as stated above would be 
ordinarily fatal to any claim of permanency 
on the theory of lost grant. 

Absence of the 3rd and the Ith elements 
usually would raise difficulties in the way 
of raising the presumption, but may not be 
decisive if there are other circumstances in 
aid of the presumption. 

In the case now before us, both the 
Courts have agreed in holding that the 
origin of the tenancy was not unknown and 
no evidence was adduced to prove its 
terms. Absence of written lease, cannot 
improve the position of the tenant because, 
a tenant must know under what terms he 
holds the land of his lessor. At the time, 
when the building was first constructed, the 
tenancy was one, in which no presumption 
in favour of the tenancy existed and the 
tenanej*^ in the absence of proof of any defi¬ 
nite terms of permanency, would be at 
best, one from year to year. On this ground 
alone, we think that the presumption of 
permanency raised by the lower Appellate 
Court is erroneous, and the case of 
Maharam v. Telamuddin (13) is distin¬ 
guishable. Upon the findings of the lower 
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Apiiellate Court it appears to us that 
ihere were no substantial pucca build- 
iiig.-^ on ilio himl as understood in the cases 
in wiii'-li Ihe piesiiinption lias been sustain¬ 
ed and some of which I have already dis¬ 
cussed. In tlie cin'Minslances of this case 
wedo not think flic inference ofpermanency 
is justiliable. Tlie result is that the judg¬ 
ment and decree of the lower Appellate 
Court is set iiside and those of the 
^lunsif are restored, with costs in all 
Courts. 

Greaves, J.— I agree. 

z. K. Appeal allowed. 
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MANGAL PATHAK and others— 
Decree-Holders—Appellants 
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MESAK SINGH and others— 

JcDGilENT-DEBTORS—RESPONDENTS. 
fCxccution of decree—Decree allowutg interest only 
on costs—Stay of execution—Security bond reciting 
payment of interest on principal amount — Decree- whe'" 
thcr varied Decree-holder, whttker entitled to interest 
on principal amount. 

.\, decree was passed in favour of the appellant for 
damages and costs and in the decree interest was 
allowed only in respect of costs. An appeal was pif* 
f?ncd against the decree by the respondents, and, in 
order to ol»tain a stay of execution during tlie pend¬ 
ency of the appeal, the respondents executed ft 
securily bond which recited the fact that interest 
was payable upon the sum allowed for damages als'^* 
but there was no specific agreement to pay interest 
upon this sum nor was there any recital of the 
of interest. The appeal was eventually dismissed. 
In execution of the decree; . , 

f/el(Z.*lhat the Appellute Court by dismissing tn 
appeal affinned the decree of the Trial Court ana 
that the only decree which could be 
that decree v. hich had not in any way been ,v- 
by the terms of the scciirity bond, and that tn 
appellant was, therefore, not entitled to recover 
interest upon the princi\)al amount mentioned ini 
decree, [p. Ill,col. 2.] . 

Appeal from an order of the Subordinate 
Judge, Third Court of Ga 3 ’a, dated the 
July 1921. . , 

Mr. S. N. Hoy for Mr. J. P. Sinha, for 
the Appellants. , 

Messrs. B. N. Mitte}' andB. K, Sinhaj to* 
the Respondents. * 
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JUDGMENT. 

Mullicky J. —The paper-book in this 
case does not contain the necessary papers 
and we have been considerably incon¬ 
venienced by the omission of the appellants 
in this respect. 

On reference to the original records we 
find that on the 27th February 1917 a decree 
was made in favour of the appellants for 
Ks. 2,715-6-0 damages and Ks. 1,647-12-4 on 
account of costs. Although it is now con¬ 
tended that the decree allowed interest 
both on princii)al and costs, it is quite clear 
on a reference to the decree that the 
direction of the Court was that intei'est was 
to be paid only upon costs. Then the 
defendants appealed against the decree. 
While the appeal was pending, the decree- 
holders proceeded to execute and the judg¬ 
ment-debtors filed an application before 
the Appeal Court asking for stay of execu¬ 
tion and agreed, it is alleged by the appel¬ 
lants, to pay not only the amount of 
damages due up to that date but also 
interest and thereby to modify the original 
decree. The Appeal Court allowed stay 
xipon the judgment-debtor's executing the 
necessary security bond and paying 
Rs. 1,699-2-6 in cash. The security bond 
in its earlier portion states that they were 
liable to pay interest both upon tlie princi¬ 
pal sum and the coats, but in the concluding 
portion it is stated that the security is 
being given for Rs. 2,854-11-3 on account of 
the mesne profits only. 

However, that may be, it is contended 
now before us that there was a clear admis¬ 
sion in the secui'ity bond tliat the judg¬ 
ment-debtors were liable to pay interest 
upon the principal money. The Appeal 
Court finally dismissed the appeal, and 
the question now is, whether in the execu¬ 
tion, which is now proceeding, the decree- 
holders are entitled to interest not only 
ib® costs but also upon the principal. 
Ihe Subordinate Judge has held that upon 
a construction of the decree, the claim of 
the decree-holders is not tenable, and 

the iDresent appeal is filed against his 
order. 

It is quite clear that there was no specific 
^ agreement in the security bond to pay in¬ 
terest upon principal, nor is there any 
recital of the rate of interest; so that on 

hat ground alone ■ this ap])eal must fail. 

l>ut even if it were admitted that there was 

PJiy interest at the rate 
of 0 per oeat, the question is whether that 


agreement can be enforced in execiUiou of 
the decree. 

Reliance is ]>laced upon .'^rec.shtecdhiir 
Shaha V. \Voomcsh)ialh Jioy {[) and LafesJh- 
maua v. Siiki}/a Bai (2). In both the.se 
cases an application was made by the 
judgment-debtor at the execution ‘stage 
for the stay of the sale and in tlie presence 
of the Court the judgment-debtor agreed 
to pay interest upon tiie decretal sum. It 
was held that the Court’s order allowing 
the prayer was in effect an amendment of 
the decree by consent and was operative. 
But in the j^resent case tlie difficulty is that 
the agreement, if any to pay interest was 
made not in tlie Execution Court but in the 
Appeal Court and that notwithstanding anv 
arrangement that may iiave been arrived 
at between the parties with the consent of 
the Court, the Court eventually by dis¬ 
missing tlie appeal before it affirmed the 
original decree; and, therefore, tlie decree 
that now stands between the parties is not 
the decree amended by the alleged consent 
but the original decree in which no pro¬ 
vision is made for the payment of interest 
upon the principal. 

In these circumstances the Subordinate 
Judge was right and the appeal must be 
dismissed with costs. 

Kulwant Sahay, J.— lagree. 

K. Appeal dismissed. 

(1» 5 W. R. Mi.s. 1. 

aq 7 M. 100; 2 Iiuj. Dec. (x. a.) 812. 
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NARINJAX SINGH 

First appeal from the decree of the Addi¬ 
tional District Jndge, Gujranwala, dated the 
23rd December 1922. 

Dr. G. C. Xarang and 'Mr. Balicanf Rai, 
for the Appellants. 

Messrs. Ram Chand Maiichanda and Jmjan 
Rath Bhaadar'i, for the Respondent. 

JUDGMENT. —In the city of Wazira- 
had there is a dharmsala Unowii as the 
dliamn.'iala of Bhai Ahnasiia vSingh. Ac¬ 
cording to the plaint this institution is 
meant for purposes of charitv to the public 
religious purposes and public utility. There 
IS a jayir grant of aljout Ks. 3,500 per 
aunuiii made by the Government for tlie 
maintenance of the dharmsala and the 
upkeep ^ thereof. Recitation of the 
Granth Sahib is carried on there and 
sermons are delivered by Sikh priests. 
Uayfarers and visitors of all castes and 
cieedsare fed there and a latigu)' is main¬ 
tained for this purpose. Kirpal 8ingh is 
Its present mahant. The plaintiffs, seven 
in number, applied for permission to bring 
a suit for the removal of Kirpal Singh and 

the appointment of a new ma/mnf and also 

for the framing of a scheme for the future 
management of the dharmsala. Permission 
was granted to them by Mr. Alan Mitchell, 
Collector, Gujranwala and Sheikhupura 
Districts. On the strength of this sanction 
the present suit was instituted by the plaint¬ 
iffs, five of whom, namely, Narinjan Singh 
Mahan Singh, Jshar Singh, Bhagat Singh 
and Tirath Singh, are residents of Gujran¬ 
wala town. Parshotam Singh and Lila 
Ram reside at Wazirabad itself They 
describe themselves as Sikhs and state that 
they and the other members of the Sikh 
community are beneficiaries under the 
wakf and as such are entitled to maintain 
the suit. They allege that the defendant 
IS leading a dissolute life, is squandering 
the income of the wakf property and is 

affairs of the dharmsala. 
Ihe defendant denied all the allegations 
made against him and pleaded that the 
dharmsala and the property attached to it 
being his private property and not wakf, 
the plaintiffs as members of the Sikh com¬ 
munity were not entitled to maintain the 
It was further pleaded that in any 
case tile"’ 'tl^^ir^^iffs had not such interest in 
the property ^'^’^fcmplated by s. 92 

of the C. P. C. aneW^^’ therefore, they had 
no locus standi to maiTfe^*!: Hie 

sanction granted to then* Collector 

was illegal. The follo\>|“o issues were 

/ 
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framed by tlie Court with reference to the 
pleadings of tlie parties ; — 

(1) Is the sanction granted by the Col¬ 
lector under s. 92, C. P. C., invalid and 
ultra rii'es because the plaintiffs liave no 
interest in the property in suit, and because 
it is not trust property ? 

(2) Is not the dharmsala in dispute a 
charitable or religious trust though it is a 
religious and a charitable institution ? 

(3) If the defendant holds the whole or 
part of the property as jogir, is he subject 
to the jurisdiction of a Civil Court as regards 
that proj)erty. 

(4) Is tlie defendant the manager or the 
trustee of the dharmsala in suit V 

(5) If lie is the manager and trustee, is 
he unfit to continue in that office because of 
his immoral liabits, mismanagement and in¬ 
capacity ? 

(0) Are plaintiffs precluded from denying 
defendant’s status of jagirdar liecause he 
has been liolding the property as his per¬ 
sonal jagir for more than twenty years ? 

(7) Is the suit not maintainable for tlie 
reasons stated in the suplementary pleas 
filed by the defendant on the 9th July 
1921? 

(8j To what reliefs, if any, are the plaint¬ 
iffs entitled ? 

On the question whether all the plaintiffs 
had sufficient interest in tlie institution to 
entitle them to maintain the suit the Court 
held that only Parshotam Singh, a mer¬ 
chant of Wazirabad, was qualified to main¬ 
tain the suit. As to Lila Ram a doubt was 
expressed us to wliether he was a Sikh at 
all. The other five plaintiffs not being 
residents of Wazirabad were held not quali¬ 
fied to sue. As s. 92 of the C. P. C. requires 
that at least two persons having an interest 
in the trust and having obtained the con¬ 
sent of the Collector may institute a suit of 
this nature the Court dismissed the suit 
on this preliminary point. In this view 
it was unnecessary to try the remaining 
issues ; but the Court below dealt with 
those issues also and decided them against 
the defendant. The findings on tlie remain¬ 
ing issues being unnecessary need not have 
been recorded. The learned Judge arrived, 
at the following conclusion towards the end 
of his judgment:— 

‘‘I am certainly of opinion that Kirpal 
Singh, whose debased character or indiffer¬ 
ence to the welfare of the dharmsala, has 
become a byword, is not by any means a 
lit person to hold the position of mahant of 
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the dhar'msala oi Bhai Abnasha Singh. It 
is unfortunate that the plaint has been found 
to be legally defective so that no action can 
be taken on it against the defendant. But 
I do not see why executive action cannot be 
taken for suspension of the jagir so long as 
Kirpal Singh persists in clinging to the 
oflice oi viahant. Finding on Issue No. 1 
that the sanction of the Collector is invalid 
and the plaint defective in consequence, I 
dismiss the plaintiff’s suit.” 

Against the decree of the Court below 
the present appeal has been preferred. The 
question, which we have to decide, is whe- 
tlierat least the six of the plaintiffs, namely, 
Navinjan Singh, Mahan Singh, Ishar.Singh, 
Bhagat Singh, Tirath Singh and Parshotam 
Singh, who are admittedly Sikhs and as 
such beneficiaries under the trust, can main¬ 
tain the suit. The learned Judge of the 
Court below has relied on the decision of 
the majority of the Judges in the case of 
Raviachandra A iyar v Pa rn me s warn n 

Urmi (1) in support of the view taken by 
him. It was held in that case by Oldfield 
and Trotter, JJ., that interest ’ under s. 
92 of the Code denotes an interest which is 
substantial and not sentimental or remote: 
it must bo a present and substantial and 
not a remote and fictitious or purely illusory 
interest." Those learned Judges were of 
opinion that a mere right of worship did 
not create sufficient interest to support a 
suit of the nature contemplated by s, 92 
of the C. P. C. Abdul Rahim, J., on the 
other hand held that ‘Tn the case of 
a temple or a mosque, persons entitled to 
attend there fer purposes of worship are 
beneficiaries and must as such be held to 
possess a sufficient interest to support 
a suit under s. 92 of the C. P. C." 
The case had originally come for decision 
before the Hon’ble Sir John AValjis, Kt., 
Chief Justice, and Mr. Justice Ivumara- 
swamiSastri. Those learned Judges having 
differed, an appeal was preferred under the 
Letters Patent which came for disposal be¬ 
fore Abdul Rahim, Oldfield and Trotter J J. 
Mr. Justice Abdul Rahim agreed with the 
opinion expressed by Mr. Justice Kumara- 
swami Sastri and held that the suit was 
maintainable. The view taken by Mr. 
Justice Abdul Rahim finds support from the 
decisions of the Calcutta, Allahabad and 
Bombay High Courts. Those decisions are 
quoted and fully discussed in the judg¬ 


ments of Mr. Justice Abdul Rahim and 
Mr. Justice Kumaraswami Hastri. It will 
serve no useful purpose to go over the 
same grounds in our judgment, a.s we en¬ 
tirely agree in everything that lias been 
stated bv these two learned Judges. This 
being so, we must hold that the decision of 
the learned Judge of the Court below on tlie 
preliminary point is wrong. 

Having regard to the fact that the re¬ 
maining issues in the case have also been 
disposed of by the Court below a question 
arises as to what order should be passed by 
us in this appeal. Order XLI, r, 23 of the 
C. P. C., provides lliat: “AVhere the (’ourt 
from whose decree an apjieal is preferred 
has disposed of the suit upon a preliminary 
point and the decree is reversed in appeal, 
the Appellate Cl?ourt may, if it thinks fit, by 
order remand the case.” There is no doubt 
that the suit has l)een dis])osed of on a 
preliminary point and, therefore, it may be 
remanded under the above-mentioned rule. 
Then the question arises whether we 
should remand the case or whetlier we should 
deal with it ourselves. It will, however, be 
necessary in this case to appoint a new 
mahant if the present incumbent of the 
office is found to be unfit and to frame a 
scheme for the future management of the 
institution. It will be necessary to take 
further evidence for this purpose. We also 
take into consideration that the findings 
on the other i.ssues were not material for 
the passing of the decree which has been 
passed by the Court below. 

We accordingly accept the appeal and 
setting aside the decree of the lower Court, 
remand the case under O. XLI, r. 23 of the 
C. P. C. with the direction that it be placed 
on its original number in the register of 
pending suits and be disposed of according 
to law. Costs ■will abide the result. 

K. s. D. Appeal accepted. 


(1) 50 Ind. .Css. 693; 42 M. 360; 36 M, L. J. 396; 
25 M.L. T. 304; 9 h. W. 492; (19X9; M. W. N. 370, 
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Firm JANKI DAS-GOBIND RAM— 
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The SECRP:TARY of STATE for INDIA 
IN COUNCIL THROUGH THE COLLECTOR 

OF AGRA .\ND .ANOTHER— OproSITB PARTIES. 

liailu'fiy.'i .\ct \]X >>/ ISOO), .ss. 7J, 70—Gtmcls con- 
airjmd under Risk .Vo/c. Form "li" Duty of Railway 
Company- Delay in ileliveri, Deviation from route — 
Deterioration Durden of proof. 

Wlieii n (Miiitrai'l is entered into, the parties must be 
lield to lie boniul l>y tlie ordinary’ meaning of the 
words used, where the words are not proved to be 
used in st)ine sjiecial sense, [p. 115, col. 1.] 

If goods eon.signe<l to a Railway Company for carri¬ 
age Imvc <leteriorated by failure of the Company to 
deliver at the proper time, and that failure is due in 
it.s turn to failure of tlie Company to use oj'dinary 
prudence, the ('oinjiany is. in the absence of a 8j)ecial 
contract, rest onsihie for the deterioration, fp. IM, col. 
2.J 

tender s. TH ('f the Railways .Act it is sufTicient for 
a plaintifi in a suit to iccover damages for deteriora¬ 
tion <if good.s <l(‘livcred to a Railway Company for 
carriage, apart from any special contract, to prove the 
deterioration : the burden of proof is noton him to 
show how it was caused. | 

A currier is liountl to cany tlie goods by the 
ordinary route by which lie professes to carry and is, 
therefore. liable f' r damages for delav caused by 
unnecessary deviation from that route, [p. 118, col. l!j 
Where go.)ds are consigned nmler Risk Note. Form 
‘•IV the Railway Comiiany is protected by the terms 
of the contract contained in the note only solongas 
it candes the goods along the route which is ex¬ 
pressly or impliedly indicated in the note, and in 
taking the goods oft the ordinary route the Company 
goes outside the terms of the contract and cannot found 
a claim for exemption on the terms of the contract, 
[p. IK), col. l.J 

London and Xorth-Wevtern Railway Co. v. XcUson 
(1922) 2 A. C. 2G;1; 91 L. J. K. B. 680; 127 L. T. 469- 66 
vS. J. 502; 35 T. L. R. 653; (1922) W. N. 162. relied on. 

Ram Kishun Ram v. Xortk Railwau 77 

lad. Cas. 1020; 20 A. L. J. 973; (1923) A. I. R. (A.)’l22, 
distinguished. 

Civil revision from an order of the Judge 
of the Court of Small Causes at Agra, dated 
the 20th December, 1923. 

Mr. S. K. Dar and Dr. K. N. Katju, for 
the Applicant. 

Messrs. L. M. Banerji and Ladli Prasad 
Zutshi, for the Opposite Parties. 

JUDGMENT. —This case raises an im¬ 
portant question as to the rights and liabi¬ 
lities of the public and of the Railways 
Avhen goods are despatched under an 
owner’s Risk Note, Form B. Some limber was 
despatched on June 18th from Nimtolla 
station on the Eastern Bengal Railway to 
the Jumna Bridge Station at Agra for 
aehvery to the plaintiff. Two Raihvayg 


were concerned, but it is agreed that for 
the purposes of this case they may be 
treated as one Companj’. I shall, therefore, 
speak of “the Company." The usual period 
of transit would be about eight days and 
there is no question as to Avhat the route 
should have been, i. e., there is no sugges¬ 
tion of ordinarily alternative routes. The 
goods were in fact sent by the Railway 
Company to Jubbulpore Avhere by some fur¬ 
ther mistake they where delivered there to 
the Military Authorities. On the 18th of 
September the timber was traced to Jubbul- 
pur, recovered by the Company and re-book¬ 
ed to Jumna Bridge. On the 25th of Sep¬ 
tember, it Avas delivered to the plaintiff 
after a Railway Officer had assessed the 
damage at Rs. 350-0-0. The Company, how¬ 
ever, refused to pay anything on the ground 
that the goods liad been despatched under 
an “oAvner’s Risk-N’ole," Form B. The 
plaintiff Ihereupon sued the Company alleg¬ 
ing loss due to delay and deterioration in 
consequence of tlie negligence and earelets- 
ness of tlie Company. 

The responsibility of the Company is 
governed by the Railways Act, IX of 
1890, s. 72. That section, subject to any 
provisions of the Act, imposes on the Com¬ 
pany the responsibility of a })ailee under 
ss. 151, 152 and IGl of the Contract Act, 
IX of 1872. Under s. 151 of the Con¬ 
tract Act the Company is bound to take 
such care of the goods as a man of ordi¬ 
nary prudence would take of his OAvn goods. 
If it has taken that care, s. 152 lays down 
that it is not, in the absence of a special 
contract, responsible for deterioration; and 
under s. 161 if, by default of the Company, 
the goods are not delivered at the proper 
time the Company is responsible for de¬ 
terioration. So far as responsibility is re¬ 
gulated by s. 72 of the Railways Act, the 
Common Law of England and the Carriers 
Act (III of 1865) are inapplicable. 

If then the goods have deteriorated by 
failure of the Company to deliver at the 
proper time and that failure is due in its 
turn to failure of the Company to use 
ordinary prudence, the Companj’^ is, in the 
absence of a special contract, responsible. 

Under s. 76 it is sufficient for the plaint¬ 
iff, apart at any rate from special con¬ 
tract to prove the deterioration; the burden 
of proof is not on him to show how it 
was caused. 

Here there is a special contract, the 
pwoer $ Risk Note. It is not a special con* 
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tract within the meaning of s. 152 of the 
Contract Act, for it is not a contract increas¬ 
ing the responsibility of the Company and 
saddling it with responsibility even though 
it has used the due care required by s. 151. 
It is a contract purporting to limit its res¬ 
ponsibility under ss. 151 and 161, such an 
agreement as is referred to in s. 72 (2) of 
the Railways Act. The important words 
of the Risk-Note are :— 

“ Whereas the consignment.is 

charged at a special reduced rate..... 

I, the undersigned, do in consideration of 
such lower charge, agree and undertake 

to hold.Railway Administration 

.over whose Railways.the 

said goods may be carried in transit from 
Nimtolla Station to Jumna Bridge Station 
harmless and free from all responsibility 
for any loss, damage, destruction or deterio¬ 
ration of or damage to, the said consign¬ 
ment, from any cause whatever except for 

the loss.due to wilful neglect 

.or to theft.before, during and 

after transit over the said Railway lines." 

No question of lo.ss due to wilful neglect 
or theft has been raised before me. The 
plaintiff contends that this Form B did not 
exempt the Company from liability for 
damage suffered owing to his goods being 
sent, not from Nimtolla to Jumna Bridge 
by the ordinary route but from Nimtolla to 
Jubbulpur, a place off the ordinary route, 
and thence later to Jumna Bridge. It is 
not contended by the defendant Company 
that Jubbulpur is on the ordinary route 
or that it could possibly be considered to 
be on an alternative route; but simply that 
the Form B absolves them provided they 
delivered the goods eventually at Jumna 
Bridge. This defence was accepted by the 
learned Judge of the Court of Small Causes 
and the plaintiff has come to this Court in 
revision. 

I will deal with the matter first as it pre¬ 
sents itself to me independently of author¬ 
ity. The issue seems to me to be really 
simple When a contract is entered into, 
the parties must respectively be held to be 
bound by the ordinary meaning of the 
words where the words are not proved to be 
used in some special sense. 

For the Company it is contended that if 
they at some time or other eventually got 
these goods from Nimtolla to Jumna 
Bridge, irrespective of where they went in 
the course of their journey or how long 
they took, the Company ie exempt. 
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To establish this defence the Company 
must show not only that this is the con¬ 
struction which they themselves put and 
Avhich they intended should be put by con¬ 
signors on the Risk-Note, but they must 
further establish that it is the reasonable 
construction which any ordinary intelligent 
person acquainted with the English langu¬ 
age must put upon it. As it appeared to 
me when reading this Risk-Note for the 
fii-st time no one could fail to understand 
by it that the consignor’s agreement to 
make no claim for certain cases of damage 
was limited by the understanding that he 
was holding the Company free from res- 
ponsibility while taking his goods from 
Nimtolla to Jumna Bridge by the ordinary 
route. The words of the Risk-Note could 
never to my mind be reasonably held to 
raise in the mind of an ordinary person any 
idea that his goods might be carded half 
round the world by the act of the Railway 
and that he would have no claim for 
damage suffered provided that the goods 
eventually arrived at their destination. 
The words are plain "over whose Railways 

.the said goods may be carried in 

transit from Nimtolla Station to Jumna 
Bridge,” There is one ordinary tran¬ 
sit route from Nimtolla to Jumna Bridge 
and not an infinite variety of routes spread 
all over India as the Company would have 
it. The words that I have just quoted are 
followed later by the words "before, during 
and after transit." 1 should not have con¬ 
sidered it necessary to mention this second 
reference to “transit" but that my atten¬ 
tion was invited to it, though I was unable 
to appreciate the exact argument that it 
was intended to found thereon. There is no 
question here of any damage before the 
transit began or after it was completed. 
It is clear that the \vords “transit" can only 
have the same meaning that it has when 
used earlier in the note and that the phrase 
“during transit" can only mean during 
transit on "the route expressly or impliedly 
indicated", to quote the phrase used by 
Lord Atkinson (page 273) in the case 
London and North-Western Railway Co. v. 
Neilson (1) to which I shall later refer. 
Here there is no question of damage dur- 
ino* transit on such route. The damage 
resulted from departure from the route 
expressly or at least impliedly indicated. 
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Apart altogether from authority, T am of 
opinion that in taking the goods olY the 
ordinary route, tlie Company went outside 
the terms of theeontraet and cannot found 
a edaim for exemption on the terms of 
that contract. I sliould liave no hesitation 
in setting aside the order of tlic Court of 
Small Causes and returning the case for 
decision of the other issues I hat arise. 

I will now turn to the authorities. The 
learned Judge of the Small Causes Court 
held tlic C’omi)any exem])ted from res¬ 
ponsibility hy the Risk-Note, holding that 
“the facts in tliis case are on all fours 
with those of/in/a Kishnn Ram v. Worth 
Western Raihcay {2)." It is true that the 
facts were much the same in that case, 
though there was in fact no wrongful 
handing over of the goods to a third party 
between the despatch and the delivery 
such as cccurred in the present case, whicdi 
in itself miglit diiTercntiale llie case. A 
suit was brouglit against Ihe Railway Com¬ 
pany because of damages suffered ov/ing 
to certain goods'dcspalched from Umballa 
to Ballia having been carelessly carried 
by mistake to Bally. The learned Judges 
before whom Ihe case came in tliis Court 
decided against the plaintiff. If the point 
which is now l)efore me had l)een decided 
I should, of course, be bound by the de¬ 
cision unless 1 referred the present case. 
They did not, however, decide the point. 
It does not even appear that it was 
raised before them. It is trueThat it was 
said: “Under the terms of that Risk-Note, 
the N.-W. Railway Company would only 
be responsible in the event of the loss of 

the consignment.due to wilful 

neglect". J3ut the very next words show 
that the oiily point which, so far as appears 
from the judgment, was argued was that 
“deterioration" was not the same as “loss”. 
In other words the judgment onlv dealt with 
the second portion of this Risk-Note which 
makes the Company liable for theloss of a 
consignment due to wilful neglect or Iheft 
On the other hand, the point now before 
me was definitely raised and decided in 
a Bombay case, Vali Mahomed Hamad v 
G. I. P. Railway Co., (3). That case does 
not appear to have been referred to in 
the Allahabad case; probably it had not 
then been published. The learned Judges 


fA?l^ 3”; (1923) A. I. K 


of the Bombay High Court held; “It seems 
(iljvious that the contract was to cany the 
goods by the nearest route”. By taking the 
goods by another route llie Company “went 
oulsidc the terms of the eonti'act and could 
IK) longer rely on the protection afforded 
by the Risk-Note so as to be absolved from 
liabilitv for the loss Vvhich occurred”. The 
case for the plaintiff before me is, if 
possible, even more clear, for it cannot even 
be suggested lliat Julibulpur was on an 
alternative route. 

The only other case to which it will be 
necessary to refer, but one of very great im¬ 
portance, is that of London and North- 
Western Railway Co. v. Neilson (1) a deci¬ 
sion of the House of Lords. In that case 
the House of Lords upheld an order of 
the Coiii t of Appeal [Ncilson v. London 
and Noitk Wcstcm-Railwaij ('o. (I)] aflirnn- 
iiig an order of tlie Divisional Court 
\Neilson v. London (Did North-Western 
Railwaij Co., (oj], wiiich reversed a judg¬ 
ment of the Counly Court given in favour 
of the defendant Railway. On behalf of 
the defendant Company here an endeavour 
has been made to distinguish that case 
from the present, it is, therefoi’e, neces¬ 
sary to state the facts of it in some detail. 
Examined carefully I believe it will be 
found to be wholly applicable. A Theatrical 
Company desired to move with their 
belongings, including their theatrical cos¬ 
tumes, from Llandudno to Bolton. The 
ordinary route, as was admitted, would be 
via Manchester. For the benefit of Theat¬ 
rical Companies there existed a special 
form of Risk-Note. Under ordinary circum¬ 
stances Neilson’s Company, having more 
than ten tickets, were entitled to have 
their property placed in a sealed van which 
would travel along with them attached 
lo their passenger train. Had the contract 
remained at this, it is clear there would 
have been no shadow of doubt that there 
w as an expressly agreed route for the lug¬ 
gage to travel, i. e., the route along which 
the passenger train Avould travel. I hold 
that in the case before me there is also 
a clearly agreed route, but if those had 
been the only facts in Neilson's case (1) the 
point w’ould not have even been arguable. 

it w^as on the ground that in A'eif507i’5case(l)» 
the passenger route was expressly indicat¬ 
ed that it Avas argued on behalf of the 
Railway here that that case was distingu- 

(4) (1922) 1 K. B. 192; 91 L. J. K. B. 266. 

(5) (1921) 3 K. B. 213; 90 h, J. K. B. U96. 
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ishable, bitt that is not so. I have quoted 
above the ordinary Theatrical Company con¬ 
tract, but in the case of Neilson's Theat¬ 
rical Company there was a specitic varia¬ 
tion of the ordinary contract made vdlh 
such Theatrical Companies. The plaintiff 
Neilson was informed before-hand by the 
Railway Company that it was impossible 
to send the van along with the passenger 
train in winch the Theatrical Company 
would travel further than Wanchc ;ter and 
that thence it would be forwarded later 
and would arrive at Bolton “probably’ in 
time for their theatrical performance. It 
is, therefore, important to appreciate that in 
Neilson's case (1) the special condition of the 
ordinary theatrical Risk-Note (that the goods 
should travel with the passengers) only 
affected the route from Llandudno to 
Manchester and that from ^Manchester to 
Bolton that condition did not apply, and 
so far as this second portion of the route 
was concerned upon which the trouble 
arose the conditions were identical with 
those in the present case. I have only 
quoted the portion of the conditions special¬ 
ly relating to Theatrical Companies in order 
to show that those special conditions do 
not in the particular circumstances of 
Neilson’s contract differentiate that case 
from the present. 'I'iie remaining con¬ 
ditions were tlio.>e of the ordinary owner's 
Risk-Note. Tiie terms of tlie Laglish Risk- 
Note in Neils)n's case, (1) will l)e found in 
the judgment of Lor i IBuckmaster at pag:.> 
233* and 233", A co.nparison will sho'v thit 
the E.igllsh Note differs from tiie Form 
B in this eas? in only two p iriiculars. In 
the English Note the words “in transit’’ 
only occur and are not followed by the 
names of the stations of do.spatch a id 
cles'dnation. The insertion of those namc.s 
in the Indian Risk-Note, if it makes any 
difference at all, m ike.s the case stronger 
against the defendant Railway here. Tlie 
other point of difference is that there do 
not occur in the English Note the words 
“before, during and after transit’’. I have 
already noted that these words do not 
add an vthing to the meaning of the word 
“transit”. 

Now briefly what happened in Neilson's 
case(l) was this. The van accompanied the 
passenger train as agreed as far as Man¬ 
chester. It was there cut off as agreed. 
It should have followed later to Bolton but 
by some accident the label on the van had 
become detached. Owing to this accident 
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and the further careless reading of a 
telegram by a Railway servant tlic latter 
did not know what to do with the vasi. 
He, therefore, opened it and took out all 
the luggage. Some members of the Theat¬ 
rical Company knowing that their luggage 
was to proceed in a sealed van had not 
taken the trouble to relabel their own 
articles with the result that some had no 
labels and some had old labels. The articles 
with no labels the Railway servants placed 
in the Manchester E.vchange Station Cloak 
Room and those which had labels he sent 
to various towns whose names were borne 
on the labels. The result of course was 
that the Theatrical Company did not get 
their costumes in time for their performance 
and sued the Railway for damages. It 
may be noted that iii Neilson' sense i 1) an 
endeavour was made by the plaintiff to 
show wilful neglect but tliis was held not 
to be established :j.a-e 27(1*). It wuuld, in 
fact, be very difficult to establish. 

Tlie House of Lords, upholding the two 
lower Courts, held tliat the Railway Com¬ 
pany was liable. L>rJ Buckmaster (page 

238*) said : . 

“ The exemption is from liability during 

the “ transit ”, and when once the goods 
are diverted fro u that route the protection 
ends", and again (page 23 J)*: “ If the route 
be abandoned, whether it was due to over- 
si'^ht, ignorance, accident oi design, ecjual- 
Iv^ the^agrecd transit is departed from, 
and the privileges the carrier enjoys by 
cjmtract daring that transit cease'’. 

Ill quoting the English Note Lord Buck- 
mister jiut the woials tlie transit in ita- 
lic.s; and the above qoutations make it 
pn-fectly clear that the breach of contract 
rMerred to was not in the breaking open 
of the van i|or in tlie failure to send the 
l'i"'*'age in Company with the passengers 
fi-o'-n Manchester to Bolton, a condition of 
th" contract which had been specifically 
waived by agreement between the parties, 

blit in semling the go'ods off the ordinary 
route. That is what has happened in the 
present case. 

Lord Atkinson said (page 2/3*) rhe 
sp-cial provision absolving the Railway 

must be held “to refer to the subject mat¬ 
ter of the contract and of that alone—-narne- 
Iv the carriage of the goods from the point 
of departure to the destination narned, 
by the route expressly or tmpUedly indicat¬ 
ed" And again “As soon as the earner 
deliberately deviates from the stipulated 
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route he carries the goods where the con¬ 
signor never agreed that they sliould be 
carried, and where he (the carrier) by his 
special contract never agreed that he would 
carry them. So far from performing tlie 
duty to which the special protective provi¬ 
sion applies, he abandons the attempt to 
perform it-ceases to act in accordance Avith 
it, in fact violates it". 

It may be incidentally noted tliat Lord 
Sumner, J. held (page 277*) that even 
taking the goods out of the sealed van and 
storing them in the cloak-room of a station 
on the agreed route Avas a breach of the 
contract to take them by the agreed route. 
“Neither on the findings nor on the printed 
contract did the route from Llandudno to 
Bolton run through the Manchester Ex¬ 
change Cloak-Room." With hoAv much more 
force would this apply to actually deliver¬ 
ing the goods to some third party, as in 
this case to the Military Authorities in 
Jubbulpur, and leaving them AA'ith them 
for Aveeks. But even Avithout this element 
the case against the Raihvay is clear. On 
this question of “transit", Ave find further 
in Halsbury’s Lawsof England, Volume IV 
“Carriers" (page 7). “A carrier isbound to 
carry by his i^ual and customai'y route and 
must not deviate therefrom unnecessarily"; 
and (at page 14) “the carrier is bound to 
carry the goods by the ordinary route by 
which he professes to carry, and is, there¬ 
fore, liable for damages for delay caused by 
unnecessary deviation from that route". 

I hold that in fact there is no ambiguity 
about Form B on the only point which I 
have to decide; but if there Avere such am¬ 
biguity it is certain that it is not the de¬ 
fendant company Avho could avail them- 
selves of it; and it could be said as Avas said 
in Neiison s ca^e (1) by Lord Buckmaster at 
page 2t)9* (in reference to the use of the Avord 

misconveyance” in the English Note): 

Were the appellants’ contention accepted 
It would amount, as .Counsel Avere compel¬ 
led to concede, to reading the clause as 
one providing that the Company should not 

be habile for OSS or d^age for any cause 

other than wilful negligence on the part of 

their servants . I decline to ^ve to 

confused phrases in such a contract a 

iTto ferus:”"" 

Lush, J., in the DiArisional Court Neilson 

London and North Weste-rn Railway Cn 

(5) commented-A consignor maT"'weli 


consent to bear the risk of loss or delay 
Avhile his goods are being carried a speci¬ 
fied distance of say tAA’enty miles, but it is 
quite another thing to ask him to bear that 
risk AA'hile his goods are being carried a 
distance of perhaps five hundred miles 
through some mistake on the part of the 
RaihvaA* Company’s serA^ants”. 

No further authority is required for the 
AA’ell established proposition that limitation 
of the iiablily of the Companj’-, if they wish 
to plead it, must be in precise terms. 

The result is tliat in my opinion the route 
by Avhich the timber Avas to travel was 
“expressly indicated", at the very least 
“impliedly indicated", by the terms of the 
contract to be the ordinary route from 
Nimtolla to Jumna Bridge and that in 
taking the goods off that route the Company 
violated the contract and are not exempted 
by the oAvner s Ri.sk-Note from liability. I, 
therefore, set aside the decree of the Court 
of Small Causes A\*ith costs on the higher 
scale against the defendant on this appli¬ 
cation in revision and return the case to 
the Court of Small Causes for the decision 
of the remaining points in issue. 

z. K. Application allowed. 
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LAHORE HIGH COURT. 

First Civil Appeal No. 1559 of 1921. 

May 3,1924. 

Present;—Mr. Justice Scott-Smith and 

Mr. Justice Fforde. 

JHANDOO MAL-JAGAN NATH— 
Plaintiffs—Appellants 

versus 

PHUL CHAND-FATEH CHAND— 
Defendants—Respondents. 

Contract Act {IX of 1872), s. SO— Repudiation by 
one party, how long subsists—Anticipatory breach--’ 
Intention. 

A repudiation of a contract must be deemed sub¬ 
sisting until it is withdraAvn, and, until withdrawn, 
the other party to the contract is entitled at any 
time before the date for performance to accept it. 
[p. 120, col. 1.] 

Anticipatory breach of a contract ia a matter of 
intention and the intention of one party to break the 
contract must be acted upon by the other 
before the contract can be put an end to. [p. 121 , ool. 

.. . 

Brntish and Beningtons Limited v. North 

Cocker Tea Co., (1923) A. C. 48; 92 L, J, K. B. 62; 128 
L. T. 422; 28 Conu Cas. 265, foUowed... - t 

Bradley j, Newsum Sons cfc Co, (1919) A* 0.16 
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pp. 51. 54; 88 L. J, K. B. 35; 119 L. T. 238; 24 Com. 
Oas. 1; 14 Asp. M. 0. 340; 34 T. L. R. 613, refened 
-to. 

First appeal from a decree of the Senior 
Subordinate Judge, Delhi, dated the 30th 
March 1921. 

Mr. Sardha Raviy for the Appellants. 

Bakhshi Tek Chand and Mr. M. L. Puri, for 
the Respondents. 


JUDGMENT. 

Efopde, JThis is an appeal from a 
decree of the Senior Subordinate Judge 
of Delhi dismissing the ijlaintilTs’ suit 
brought for damages for non-deliveiy of 
goods. 

By a contract entered into in the month 
of December, 1916, the plaintiffs agreed to 
bu}’^ and the defendants to sell 50 cases of 
white shirting of the office of Messrs. R. J. 
Wood and Co., the goods to be of the ship¬ 
ments of May 1917 to October 1917 or June 
1917 to November 1917. The actual terms 
of the contract are not material to the ques¬ 
tion which we have to decide, and, therefore, 
it is not necessary to refer to them in 
detail. It is admitted now by both parties 
that a valid and binding contract was 
entered into between them on the date in 
question, and the first question to be decided 
is whether that contract was put an end to 
before the arrival of the time fixed for per¬ 
formance. The attitude of the parties to 
the contract is shown by the correspondence 
which passed between them from the 28lh 
of April to the lOlh of July. On the 28th 
of April the defendants (the sellers) wrote 
to the plaintilTs (the buyers) that the goods 
in question would have to be shiped in 
bales instead of in cases. To this the 
plaintiffs replied that they refused to agree 
to this change, and stated that if the goods 
were not shipped in cases they would cancel 
the contract. To this the defendants re¬ 
plied that it was impossible to send the 
goods otherwise than in bales, as the British 
Government had prohibited the import of 
wood and tin for India on account of the 
scarcity of these materials. On the 1st of 
May the plaintiffs wrote two letters, in the 
first of which they stated that as they had 
not received the acceptance for the goods 
(meaning the acceptance by Messrs. R. J. 
Wood and Co.), the contract had been can¬ 
celled. In their second letter of the same 
date the plaintiffs referred to the defend¬ 
ants’ letter of the 30lh of April in the follow¬ 
ing terms:— 

^We beg to say that we do not agree. 


with your view and we have already 
cancelled the goods and confirm it again, 
which kindly take note once for all and 
oblige.” 

To these two letters defendants replied on 
’the same date, objecting to the cancellation 
of the contract and suggesting that the 
plaintiffs were raising futile objections in 
order to evade their obligations owing to 
the fact that the price of the goods had 
fallen in the market. The correspondence 
continued on these lines the plaintiffs repu¬ 
diating the contract on various pretexts 
and the defendants refusing to accept such 
repudiation. On the 19th of May the plaint¬ 
iffs wrote the following letter to the defend- 
d n bs * — 

“With reference to your letter of dale, 
we beg to say that the goods in que.stion - 
has (sic!) already been cancelled and we have 
written you so often that it is unnecessary to 
repeat it again.” 

To this the defendants replied outlie 21st 
of May, refusing to admit the plaintiffs 
right to cancel the contract and insisting 
upon their liability to take delivery in ac¬ 
cordance with its terms. No further corres¬ 
pondence took place between the paities 
until the 10th of July 1917 when 
defendants wrote to the plaintiffs 

follows:— . 

“Please note that we accept yours ot 

19th of May 1917.” 

To this letter no answer appears on 
record before us, but it is admitted 
Coun.sel on both sides that the plaintiffs wrote 
a letter on the 19lh of July which reads as 

With reference to your letter of the 10th 
instant, we beg to say that we are quite 
surprised to note the contents contained in 
your letter. We do notkno’.v how you now 
cancel the goods for which kindly refer to 
your letter of the 2lst of May with us. So 
please note that you are bound to give us 
goods on arrival, and the same cannot 
be cancelled which note once for all and 

oblige.” , 

Nowit is quite clear from the correspond¬ 
ence, and from the evidence on the record, 
that from April to July the I9th, the plaint¬ 
iffs had definitely and unequivocally le- 
fused to be bound by their contract, and 
had expressed an unalterable deteiinination 
not to take delivery of the goods in question. 
On the 4th of May they had written to say 
that they had cancelled the goods, and pro¬ 
tested against any further correspondence 
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on the vSubject. On the lltli tliey again 
wrote stating that tlie contract Avas can¬ 
celled: and on tlie IDtli they reiterated their 
repudiation, referring to tlieir previous 
letters of the dtli and llth ami pointing 
out that it was unnecessary to again re})oate 
that the contract must be regarde<l as can¬ 
celled. In view of tins corres])ondence anrl 

the evidei.ee, on the record. I am satisfied 
that u]) to tlie lOtli cd' July there Avas a 
continuing repudiation by tlie ]>laintilfs of 
the entire contract. V]) to tliat date tliey 
had said in terms: ‘The contract between 
ns is at an end. Under no circumstanees 
Avill Ave lake delivery of the goods. 1'liis is 
our unalterable dcderminalion. Nothing 
that you say can cliange our minds, and it 
is quite futile of you to continue to Avrile to 
us protesting against our attitude.” Tlie 
defendants on the other hand had been 
protesting against this repudiation of tlie 
contract by the plaintiiTs up to the 21st of 
May. To their letter of that flate there 
was no reply, and, having regard to tlie 
plaintiffs’ previous letters, the defendants 
Avere entitled to regard tlie ignoring of lliis 
letter as a refusal to continue a correspond¬ 
ence Avhich could have no elYect upon the 
plaintiffs’ often expressed vieAv that the 
contract was at an end. A repudiation ex¬ 
pressed as in the jiresent case, must be 
deemed subsisting until it is AvithdraAvn, 
and until AA’itlidraAvn the other party to the 
contract is entitled at any time before the 
date for performance to say: “As it is ob¬ 
vious that nothing Avill make you change 
your mind and accept delivery of llic goods 
when the time comes, I will now accept 
your repudiation.” This is Avhat the de¬ 
fendants did. Finding on the lOlh of July 
that there was no AvithdraAval by the plaint¬ 
iffs of the attiluded Avhich they liad taken 
up, the defendants notified them on that 
date that they Avould acquiesce in the 
canceJlation of the contract, as insisted 
upon by the plaintiffs' letter of the 19lh of 
May. 

1 think it clear from the evidence that 
there has been an anticipatory breach of 
the contract hy the plaintiffs, AAdiich gave 
the defendants a right to treat the confract 
as having been Avrongfully terminated, and 
to sue if they thought fit for damages for 
such breach. The defendants d^id not 
desire to sue for damages but were content 
to treat the contract as cancelled It is 
quite clear on the authorities that “antici 
patory breach"—that is to say, a breach of 
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the contract before time has arrived for 
performance—is a matter of intention; and 
1 have no doubt whatsoeA'er that the defend¬ 
ants' intention up to Uie lUth of July AA'as 
to perform their legal obligations; and I 
am equally s:itisficd that up to that time at 
leasi the intention ()f tlie plaintiffs Avas not 
to ])erform theirs. ]Mr. Sardha Kam for the 
plaintiffs now says that the rea.sons given 
by liis clients for challenging the validity of 
tlie contract Averc inirely flishonest. He 

savs that Ihev Averc not sincere in the 

» > 

grounds Avliich they put forward for repu¬ 
diating the contract. He states in other 
words, that the agreement to deliver the 
goodsiii (piestion in bales Avas a substantial 
compliance Avith the sellers’ obligations, 
and tluitthe buyers' insistence upon tlie 
goods being supplied in cases w’as merely 
for the jHirpo.se of enabling them to get 
out of a liargaiii Avliich it was not in their 
interest to perform. He now contends 
tliat although his clients persistently repu¬ 
diated the contract on purely dishonest 
grounds, they are entitled at any time be¬ 
fore the date fixed for completion to change 
their position, to AvithdraAv their repudia¬ 
tion, and to insist upon the contract being 
performed in its entirety. He argues, quite 
righriy, that although the repudiation had 
the effect of an anticipatory breach, yet the 
contract could not be jiut an end to piior 
to the date fixed for completion unless and 
until the sellers accepted the repudiation 
and elected to treat lltc contract as tcimi- 
nated; and he contends tliat the letteis of 
the plaintiff's up to and including the 
letter of the 19th of May, constituted an 
offer to cancel, and that until there Avas an 
acceptance of such offer the contract must 
be deemed to be subsi.sLing. He further 
says that the reply of the defendants on 
the 2ist of May was a refusal of the offer 
to tei-minate, that that definitely put an 
end to the offer, and that from and after 
the 2lst of May until the 10th of July 
both parties must be deemed to be ready 
and Avilling to carry out their legal obli¬ 
gations, and tliat the defendants’letter of 
the lOtli July amounted to an offer froni 
them to terminate the contract, which the 
plaintiffs refused by their reply of the 19tn 

July. 

There is no doubt that if, upon the facts, 
the parlies up to the lOth of July must 
be regai'ded as being ready and willing to 
perform their obligations, the contract “mst 
be deemed to have been subsisting at that 
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date ; but I do not think it possible to take 
such a view on the facts, and I am satisfied 
that the plaintiffs did not alter their atti¬ 
tude of repudiation until some days after 
they had received the defendants’ letter of 
the 10th of July definitely accepting such 
repudiation. 

Anticipatory breach, as Lord Sumner 
pointed out in and Beningtona Ltd. 

V. Northwestern Cachar Tea Co. (1) is a 
matter of intention, and there is, also, no 
doubt that the intention of one party 
to break the contract must be acted ux:)oa 
by the other party before the contract can 
be put an end to. 

The law on the subject has been very 
clearly stated by Lord Wrenbury in Brad¬ 
ley V. Newsiim Sons' c& Co. (2). After dealing 
with the various modes in which a contract 
may be determined, he says: “Thirdly, if 
the one party to the contract, by words or 
by conduct, expresses to the other party an 
intention not to perform his obligation 
under the contract when the time arrives 
for its performance, the latter may say, T 
take you at your Avord; 1 accept your repu¬ 
diation of your promise, and Avill sue you 
for breach.’ This is really no addition to, 
but a particular api^iicationof, the principle 
first above stated. The first parly has, in 
fact, made an offer. This olTer is : ‘I am 
not going to perform the contract. I offer 
to end it here and now, and to accept the 
consequences of ending it, those conse¬ 
quences, as I know, being that )»ou can sue 
me for damages for my refusal.’ The other 
may accept or may decline that offer. If he 
accepts, then by consensus the contract is 
determined, but with a right to damages 
against the party who has refused to per¬ 
form.” 

And further in the same judgment he 
expresses himself as foll 9 ws:— 

“ In order to make clear what my view is 
of the law applicable to such a case I must 
say something of Avhat is commonly called 
‘anticipatory breach’ of contract. My Lords, 
the expression is, I think, unfortunate. In 
Ilochster v. De la Tour (3), the leadin g case 
upon this subject, Lord Campbell made 


A. 0. 48; 92 L. J. K. B. 02; 123 L. 

422; 28 Com. Cas. 205. 

PP- 51. 51; 88 L. J. K. 
h Cas. 1; 14 Asp. M. C. 3 

oi 1. Li. H. ul3. 

22 L. J. Q, B. 455; 

mi 95*ii E 7 / 7 ' ' ““ 
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no^ use of the expression in his judgment. 
It IS used several times by Lord Esher in 
Jo/instone V. billing (4), but not by either 
of his colleagues. The words used are, of 
course, immaterial unless they lead,’in 

course of time, to an erroneous impression. 

There can be no breach of an obligation 
in anticipation. It is no breach not to do 
an act at a time Avhen its performance is 
not yet contractually due. If there be a 
contract to do an act at a future time, and 
the promisor, before that lime arrives, says 
that Avhen the time does arrive he will not 
do it, he is repudiating his promise which 
binds him in the present, but is in no de¬ 
fault in not doing an act which is only to 
be done in tlie future. He is recalling or 
repudiating his promise, and that is wrong¬ 
ful. His breach is a breacli of a presently 
bindingpromise, not an anticipatory breach 
of an act to be done in the future. To 
take Bowen L. J.’s words in Johnstone v. 
Milling (I) it is ‘a wrongful renunciation of 
the contractual relation into Avhich he has 
entered.’ It is the third case Avhich I put 
above. The result is that the other party 
to the contract has an option either to 
ignore the repudiation or to avail himself of 
it. If he does the latter it is still by con¬ 
sensus of the parties, and not by some 
superior force, tliat tiie contract is deter¬ 
mined. I cannot see that the doctrine of 
whatis generally called ‘anticipatory breach' 
lends any support to the contention of the 
respondents in tliis case. Jt is no authority 
for the proposition that anything other than 
the intention of the contracting parties can 
either tie or untie the bonds of a contract." 

In Ripley \\ M. Chive (5) it was held lliat 
if an expression of intention to break a 
contract remains unretracted Avhen the times 
arrives for the other party lo perform his 
part of the bargain, this fact will dispense 
Avith such performance; and I think it logi¬ 
cally foIloAvs from this, that so long as the 
expression of intention remains unretracted 
the other party may at any time prior to 
the date fixed for performance acquiesce 
in the repudiation and by so doing termi¬ 
nate the contract. The gist of these princi¬ 
ples of English LaAv laid doAvn in the autho- 
litics Avliicli I have cited, and in a number 
of other cases Avhich have been referred to 
at the Bar, amongst Avhich may be men- 


(4) (I 88 C) 16 Q. B. D. 4C0; 55 L. J. Q. 162; 54 L T 
629; 34 W. R. 238; 50 J. P. 694. 

(5) (1819) 4 Ex. 345; 18 L. J. Ex. 419; 154 E E 

1245; 80 R. R. 593. ’ 
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tioned Frost v. Knight (tS), Johnstone v. Mill¬ 
ing (4; and Michael v. Hart cfc Co. (7j [affirm¬ 
ed in the House of Lords on tlje facts, Ha7‘t 
(t Co V, Michael (S)] appears to l)e embodied 
in s 39 of the Indian Contract Act, wliich 
provides that Avlien a party to a contract 
has refused to perform, or disal)led himself 
from performing, his promise in its entiretj’, 
the promisee may put an end to the con¬ 
tract, unless he has signitied, by words or 
conduct, his accpiiescence in its continu¬ 
ance. There is no doubt that in the present 
case there was a distinct and unequivocal 
refusal by the plaintiffs to perform their 
contract in its entirety, and there is no 
doubt that so long as the defendants were 
continuing to urge or demand compliance 
with the contract it could not ))e said to 
have been terminated ; but it seems equally 
clear that when the defendants, finding 
that the plaintiffs’ attitude was unalterable, 
decided to acquiesce in it, and communicat¬ 
ed such acquiescence to the plaintiffs, the 
contract between the parties was put an end 
to. It seems to me that it would be absurd 
to hold that a party repudiating may at any 
time up to the date fixed for performance 
withdraw such repudiation, provided it 
has not been accepted; but that the other 
party, who has been urging compliance, 
may not change his mind when he sees 
the futility of continuing to protest, and 
consent to such repudiation. It is not as 
though the plaintiffs had made one definite 
offer to put an end to the contract and that 
offer had been definitely rejected. That is 
the position which Mr. Sardha Ram asks 
us to assume existed in the present case. 
No doubt if a buyer says to a seller: “Wili 
you agree to cancel this contract between 
us?” and the seller replies No, I insist 
upon its performance ” that is a definite re¬ 
fusal leaving the contractual rights between 
the parties unaffected. I have no doubt in 
such a case the seller could not several 
months afterwards cancel the contract by 
merely writing to the buyer and saying “I 
now accept the offer to terminate which you 
made and which I refused.” A communi¬ 
cation by the seller of that kind and under 
those circumstances, would amount to a 
new offer to terminate coming from him 


({>) (1872) 7 Ex. Ill; 41 L. J. Kx. 78; 26 L T 77- 

23 W. K. 471. • Aj. X. a, 

(7) ■(k62) 1 K. B. 482; 71 L. J. K. B. 235- 50' W R 

308; 86 1.. T. 478; 18 T. L. R. 254 ’ 

l^) (1904) 89 h T. 422. 


and would require acceptance by the other 
side before the contract could be put an 
end to, but in the present case the buyer 
lias not merely olTered to cancel a contract, 
but has dehnitely expressed an unalterable 
resolve to refuse to perform it It seems 
to me perfectly reasonable that the seller, 
after making every effort to induce the 
buyer to change his mind and finding such 
efforts to be in vain, may turn round and 
say “Very well, as I see it is hopeless try¬ 
ing to persuade you to carry out your 
obligations, I will accept your repudia¬ 
tion." 

Mr. 'I'ek Chand for the defendants has 
raised an alternative defence to the action. 
He argues that as the supply of the goods 
in cases was a material term of the con¬ 
tract, and as the contract in that form be¬ 
came impossible of performance owing to 
the action of the Government in prohibit¬ 
ing the export of cases, the defendants 
were absolved from performance. He relies 
upon the second paragraph of s. 56 of the 
Contract Act which provides that a con¬ 
tract to do an act which, after the contract 
is made, becomes impossible, or, by reason 
of some event which the promisor could 
not prevent, unlawful, becomes void when 
the act becomes impossible or unlawful. Mr. 
Tek Chaud’s argument is that the contract 
to supply the goods in cases became impos¬ 
sible after the contract was made by reason 

of the Government’s prohibition, and that, 

therefore, the contnact itself became 
as soon as this event—that is to say, the 
prohibition by the Government—came into 
existence. He points out that the plaint¬ 
iffs themselves repeatedly declared that 
delivery in cases wa.s an esse.otial condition 
of the contract, and that unless the goods 
wei*e so delL'ered the plaintiffs would iwt 
accept them. It is admitted that at the 
time fixed by the contract for delivery the 
Government prohibition was still in force, 
and that, accordingly, at that time 
tract was voided by the terms of s. 56 or 
the Contract Ad. 

In view, however, of the conclusion which 

I have arrived at upon the facts of this case 
which is in agreement with the findings oi 
fact of the Trial Court, namely, that tne 
parties by consent terminated the contract 
on the 10th of July, 1917, Ido 
it necessary to decide Mr. Tek Ghana 
second point. , ,- 

Agreeing as I do with the findings of W 
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TrialJudge, I am of opinion that this appeal 
should be dismissed with costs. 
Scott-Smith, J, —1 concur. 

K. s. D. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 103 

OF 1922. 

July 29, 1924. 

Present: —Mr. Justice Suhrawardy and 

Mr. Justice Duval. 

SHIB CHANDRA TALUKDAR and others 

—Plaintiffs—Appellants 

versus 

LAKHI PRIYA GUHA and others— 
Defendants—Respondents. 

Civil Procedui'c Code {Act V of W08), s. 11, Exp. IV 
—Matter which ought to have been raised—Test —Suit 
for rent — Ex parte decree — Subsequent suit- Res 
judicata—Statute, estoppel against. 

The decision in a previous suit for rent, whether 
ex parte or inter partes, operates as res judicata in a 
subsequent suit for rent, even for a different period, 
if it decides anj*^ question which arises in the suit or 
if it omits to decide any question which ought to 
have been decided if objections were taken by a party, 
[p. 125, col. 2.] 

Hiranmoy Kumar Saha v. Ramjan AH Dewan, 29 
Ind. Gas. 694; 20 O. W. N. 48; 43 C. 170, followed. 

Jamadar Singh v. Serazuddin Ahamad Chaudhuri, 
35 C. 979; 8 C. L.J.82; 12 C. W. N. 862, referred to. 

Kailash Mondul v. Baroda Sundari Dasi, 24 0. 
711; 1 C. W. N.565; 12 Ind. Dec. (n.s.) 1143, dissented 
from. 

When a matter which ought to have been raised 
was not raised, it must be taken to be a matter which 
also ought to or must have been heard and finally 
decided in the previous suit. [^. 125, col. 1.] 

One of the tests for determining whether a question 
should be regarded as one that ought to have been 
raised in the previous suit is whether by raising the 
question the decree which was passed in the previous 
suit could have been defeated, varied or in any way 
affected, [p. 124, col. 1.] 

There can be no estoppel against a Statute and 
what is illegal in law cannot be legalised by opera¬ 
tion of the doctrine of res judicata, [p. 124, col. 2.] 

Appeal against a decree of the Subordi¬ 
nate Judge, Bakargunj, dated the 9th 
August 1921, modifying that of the Munsif, 
Seventh Court, at Barisal, dated the 31st 
May, 1920. 

BaV)us Brajendra Nath Chaiterjee and 
Ramgati Sarkar, for the Appellants. 

Babus Gunada Charan Sen^ Biraj Mohan 
Majumdar and Nilkanto G/tosc, for the 
. Respondents. 

JUDGMENT. 

Suhrawardy, J.— The plaintiffs-ap- 
pellants brought a suit against the defend- 
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ants for arrears of rent for the years 1321 
to 1324 on the basis of a potto h dated the 
3rd Srabayi 1301. The property in respect 
of whichrent was claimed consisted of 25 
kittas of lands. Defendants Nos. 3 and 4 
only appeared and contended inter alia that 
they held a separate 4 annas hissya in the 
25 kittas and paid rent to the plaintiffs ac¬ 
cording to their share. They further 
denied their liability for the entire rent 
and claimed that a decree in respect of 
their 4 annas share should be passed against 
them. The learned Munsif before whom 
the suit was brought gave a decree to the 
plaintiffs overruling all the objections of 
the defendants. The Subordinate Judge of 
Backergunj on appeal found against the 
plaintiffs on some points. He first, found 
that the pottah created a tenure not of a 
composite holding but of several kittas of 
which the land was comprised. He next 
found that there was Kharij of the 4 annas 
hissya of defendants Nos. 3 to 9 and that 
they were not liable for the entire rent. 
As a result of his landings he passed a 
decre’e to the effect that one-fourth of the 
claim should be decreed against defendants 
Nos. 3 to 9 and the remaining three-fourths 
against defendants Nos. 1, 2 and 10 to 12. 

The plaintiffs have appealed and it is 
contended on iheir behalf that the view of 
the learned Judge on the construction of 
the pottah and his finding that the dakhilas 
produced by the defendants prove a divi¬ 
sion of the tenancy with the consent and 
knowledge of the landlords are not conect. 

With regard to the second point, we are 
of opinion that it is concluded by the find¬ 
ings of fact arrived at by the Subordinate 
Judge. He has considered the entire evi¬ 
dence, oral and documentary, and come to 
the conclusion that it satisfactorily proves 
that the landlords recognised the separate 
tenancy of the contending defendants in 
respect of the 4 annas hissya of the pro¬ 
perty. 

But the appellants have raised a point of 
some nicel}’^ in connection with the ques¬ 
tion of res judicata. It appears that the 
plaintiffs or their predecessors obtained two 
ex parte rent decrees against the defendants 
one in 1903 and the other in 1914. These 
decrees were joint decrees against all the de¬ 
fendants in respect of the entire rent. It is 
argued as a result of these decrees, that 
the defendants are estopped from setting 
up the case of a separate tenancy. I have 
considered this matter carefully and I am 
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of opinion that this contention on,"lit to 
prevail. It aiipears tliat in tlie suit 1!U4 
these defendants did enter appearance 
hut were absent on the day the case was 
heard and it was decided c.v purle. 1 liave 
looked into the jilaint in that suit and it 
api)ears tliat the claim of tlie t)laintiffs was 
in respect of the entire rent, and tlie first 
])rayer in the plaint was that a decree 
might he i^assed for the amount clainicd 
against the defendants. A decree was ac¬ 
cordingly passed. We are not aware as to 
what plea the defendants raised in that 
ca.se, but in the present suit they maintain 
that they are entitled to object to a joint 
decree on the ground that their tenancies 
are separate from those of the other defend¬ 
ants. The question that really arises is as 
to how far the cx decrees wouhl 

operate as res judicata as regards the {ire- 
sent contention of the defendants. It is 
maintained hy them that the question of 
separate tenancy was not a t(uestion which 
might and ought to have been raised in 
the previous suit within the meaning of 
Explanation IV of s. 11, C. I^. C. In my 
judgment it is a ({uestion which should 
have been raised in defence in the {irevious 
suit. It is diflicult to lay down hard and fast 
rules as to what questions should be le¬ 
gal del as questions that ought to have 
been raised in the previous suit. Hut 
there are several tests which liave been 
applied from time to time when such ques 
tions have come up for decisions. One 
of the tests is whether by i-aising the ques¬ 
tion the decree which was pas.sed in the 
previous suit could have been defeated, 
varied or in any way alTected. If tlie ques¬ 
tion is of such a nature, it must be deemed 
tohe a ({uestion which ought to have licen 
raised in the previous suit. Reliance has 
been placed by the respondents on the case 
of Madhusudan Skaha Mundul v. Brae (1). 
In that case, which was decided hy a Full 
Court, it was held that a mere statement of 
an alleged rate of rent in the plaint in a 
rent suit in which an ex parte decree has 
been obtained is not a statement as to 
which it must he held that it raised an 
issue between the parties within the mean¬ 
ing of s. 13 of the old C. P. 0. The ground of 
that decision is that if the plaintiff claims 
a certain amount as representing the Vent 
which is due to him and in the plaint crives 
an account of the amount claimed accord- 

(1) 16 0. 300; 8 Ind. Dec. (n, s.) 197 (F. B.). 
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in" In certain rate of rent and in the prayer 
claims a decree for the amount claimed by 
him, the cx parte decree should not operate 
as ir.s judicata with legard lo the rate of 
rent unless there is a direct issue on the 
l»oiiil and there i.s a distinct prayer for a 
declaration of the rate of rent. One of the 
reasons as.signed for the view taken by the 
Coui’t is that the plaintiff may be entitled 
to tlie amount claimed on account even 
though tlie rate of the rent claimed by him 
be not correct. I do not think that that 
case ha.s any lienriiig on tlie present ques¬ 
tion. if it, has any, it is in favour of the 
appeliaiils. It lays down that if it is pray¬ 
ed in the {ilaint tliat a certain right on 
which the suit is brought is to be declared 
in favour of the plaintiff that may create 
re.s‘ judicata. In the previous rent suits the 
prayer in the plaints was that a decree for 
the rent claimed may be passed against the 
defendants which means that a joint decree 
may he jiassed against all the defendants 
and the decree jiassed gave effect to that 
prayer. 

Tlie case which is next relied upon is 
the case of Wooyne.sh Chandra Maitra v, 
Barada Das Maitra [2). In that case in 
tlie previous suit rent was decreed at a 
certain rate wliich included illegal cesses. 
It was held that in a suliseqiient case it is 
open to the defendant to object to the 
amount of rent claimetl on the ground that 
it included illegal cesses. That case may 
he suppoilcdou the well-known principle 
that tlioie can he no estoppel against a 
Statute and what is illegal in law cannot be 
legalised by ('peration of the doctrine of 
res judicata. Though some observations 
in that case are quite general, the ratio of 
that decision is the finding that tlie illegal 
cesses were never made part of the rent. 
The learned Judges rely upon the decision 
of Mr. Justice Banerjee in the case of 
Kailash Mondul v. Baroda Sundari Dasi 
(3), which is said to hold that the subject- 
matlerof two rent suits for different periods 
being different, the law of res judicata will 
not apply. By the expression “the subject- 
matter of the two suits being different," I 
understand it was meant that the rent 
claimed for two different period must be 
taken to be two different matters. In the 
case of Kailash Mondul v. Baroda Sundari 
Dasi (3). the jilaintiff had obtained a 

<2) 28 0. 17. 

(3) 24 C. 711; 1 C. W. N. 5G5; 12 Ind. Dec. (n. e.) 
11*13. 
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decree for rent against the defendant 
who had raised various pleas hut not 
the plea which he raised in the second 
case, namely, that the plaintiff was a 
henamidar. The learned Cliief Justice {Sir 
Francis Maclean) on these facts held that 
the decision in the previous suit would not 
operate as res judicata and one of the 
grounds he gave was this :—“ It is possible 
that the matter he (the defendant) now 
desires to set up may not have l)een within 
the knowledge of the defendant in 1878. 
Can we say then that he (the defendant) is 
debaiTed from going into those matters 
now? I think not.” The learned Chief 
Justice further observed that the previous 
proceedings were not placed before the 
Court and so the Court could not say whe¬ 
ther that point was raised in it or not. Mr. 
Justice Banerjee no doubt used certain ex¬ 
pressions which are capable of supporting 
the view that in rent suits the subject-matters 
must ex- Jiecessitate be different. I am un¬ 
able to agree in this view of tlie law if that 
case really expresses it. If it is adopted, it 
would mean that the principle of res judi¬ 
cata CAn never apply to rent suits because 
in all rent suits tlie period for which rent 
is claimed must be different—a view in 
conflict with accepted conceptions of law. 
This case, however, has been cited with dis¬ 
approve in Jamadar SirKjh v. Serazuddiii 
Ahamad Chaudhurl (4). In my opinion, 
the view taken in this case seems to be tlie 
correct interpretation of s. 11, C. P. C. On 
another point Mr. Justice eBanerjee's deci¬ 
sion in the case of Kailash Mondid v. Baroda 
Sundari Dasi (3), has been dissented from 
by the Acting Chief Justice in the case of 
Jamadar Singh v. Serazuddin Ahaniad 
Chaudhuri (4). Mr. Justice Banerjee had 
put a too narrow construction upon the 
words of Explanation II to s. 13 of the 
old Code, to the effect that a matter may 
be one which might and ought to have 
been raised in the former suit; but if it is 
not decided in that suit it would not operate 
as res jitdicata. I think that the correct view 
is that when a matter which ought to have 
been raised was not raised it must be taken 
to be a matter which also ought to or must 
have been heard and finally decided in the 
previous suit. Reference may also be made 
in this connection to the case of Iliranmoy 
Kumar Saha v. Ramjan Ali Dewan (5). It 
was held in that case that a decree for rent 

(4) 35 C. 979; 8 C. L. J. 82; 12 C. W. N. 862. 

(5) 2D Ind. Oae. 694; 20 C. W. N. 48; 43 C. 170. 


passed ex parte is not merely an item of 
evidence but is conclusive as to the rela- 
lionsliip between the parties. Accor<ling lo 
the dicta in the cases of Woomesh Chandra 
Maitra v. Baroda Das Maiira (2), and 
Kaitash Mondul v. Baroda Sundari Dasi 
(3), to which I have referred, the subject- 
matters of two different rent suits being 
different, the decision in the former suit 
will not operate as res judicata in the sub¬ 
sequent suit for any purpose with the re¬ 
sult that all the points decided in the pie- 
vious case will be o)jcn for discussion 
in the subsequent case. But according to 
the decision in the case of Iliranmoy 
Kumar Saha v. Ramjan Ali Dewan (5), the 
question as to the relationship of landlord 
and tenant must be taken to hercsjndicaiahi 
the subsequent suit. It, therefore, follows 
that the decision in a previous suit for rcjit, 
wlielher c.r j)arle or iiitcr pa)tcs, oi)eratcs 
as res judicata in a subsequent suit for 
rent, even for a difi'erent period, if it 
decides any question which arises in the 
suit or if it omits to der-ide any question 
which ought to have been decided if ol)jec- 
tions were taken by a party. In tins view 
1 hold that the plea of res judicata ought 
to prevail and the defendants are estopped 
from now contending that they hold a 
separate tenancy under the plaintiffs. 

The result of the foregoing conclusion is 
that this appeal succeeds, the decree of llie 
lower Appellate Court is set aside and 
that of the Court of first instance restored 
with costs. 

Duval, J. —I agree, but I would simply 
decide this appeal on the third point, 
namely, res judicata. It appears to me that 
in the precious suits the appellants clearly 
brought the suits on the assumption that 
all the defendants were jointly and several- 
Ij^ liable for the whole rent. Before that, 
it is said, according to the defendants, that 
the plaintiff’s’ predecessors admitted a se¬ 
parate 4-annas share as belonging to these 
two defendants. It is not necessary to 
decide whether this was so or not if the 
case is decided on the basis on which I 
would decide it, namely, on the question of 
res judicata. In the previous suits of 1903 
and 1914, as I have said, the plaintiffs made 
their claim against all the defendants joint¬ 
ly and severally. These defendants did 
not appear at all in the first suit. In the 
second suit they appeared but put in no 
defence and then withdrew and if they 
wished to set up the point they now urgCj^ 
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they could obviously have clone so and 
their not having done so under s. 11. C. P. 
C. their claim to have that matterre-opened 
is barred by the principle of res judicata. 
I, therefore, agree with the order which 
learned brother proposes to pass. 

s. s. n. Appeal allowed. 


LAHORE HIGH COURT. 

M[scellaneous First Appeal No. 2590 

OP 1923. 

March 31, 1924. 

Present.'—Mv. Justice 8cott-Smith and 

Mr. Justice Fforde. 

SRI RAM, Liquidator, Natiokal Weaving 
ci; Motor Works, Delhi—Appellant 


versus 


NUR MUHAMMAD— Respondent. 

Companies Act {VII of 1913), s. J35, scope of—Con¬ 
tract of tenancy between Company and Director — 
.<lrrcars of rent, whether recoverable. 

Section 235 of the Companies Act is intended to 
provide a svunmary procedure for the recovery of 
money or property misapplied or retained by a 
Director or other Officer of the Company or money or 
property which such Officer or Director' has become 
liable for by mi.sfeasance or breach of trust in rela¬ 
tion to tlie Company. It is not in terms meant to be 
applied for the purpose of enforcing sums due under 
contracts between the Company and other persons, 
whether such persons happen to be Directors or not* 
[p. 126, col. 2 ] 

In re Kingston Cotton Mill Oo. (No. 2), (1896) 2 Ch 
279, referred to. 

Therefore, the provisions of s. 235 of the Companies 
Act cannot be invoked for the purpose of enforcing 
payment for the arrears of rent due by a Director to a 
Company. 

Miscellaneous first appeal from an order 
of the District Judge, Delhi, dated the 1st 
September 1923. 


Mr. M. L. Puri, for the Appellant. 

Mr. Aziz Ahmad., for the Respondent 

JUDGMENT. 

Fforde, J. —The sole question to b< 
determined in this appeal is whether th< 
provisions of s. 235 of the Indian Companie 
Act, apply to the circumstances of this par 
ticular case. The respondent admitted tha 
he was a Director of the Company whicl 
is in the process of voluntary liquidation 
the appellant being the liquidator. But i 
is also admitted that the contract of tenanci 
which he entered into with the Compan 
in respect of the premises in question 
was not entered into by him by virtu" 
of ms position as such Director, but tha 
be took these premises precisely as anj 


other private person unconnected with tlie 
Company could have taken them. The 
application in respect of which this appeal 
arises was an application by the liquidator 
to recover arrears of rent due on foot of 
this contract. Tlie Court below has held 
that the provisions of s, 235 cannot be 
invoked for the purpose of enforcing pay¬ 
ment for the arrears of rent. With 
this finding I agree. The terms of s. 235 
show that that section is intended to provide 
a summary procedure for the recovery of 
money or property misapplied or retained 
by a Director or other officer of the Com¬ 
pany or money or property which such 
officer or Director has become liable for 
by misfeasance or breach of trust in relation 
to the Companj^ It is not in terms meant 
to be applied for the purpose of enforc¬ 
ing sums due under contracts between the 
Company and other persons, whether such 
persons happen to be Directors or not. The 
operative part of the section makes this clear. 
The terms of it are as follows:— 

“The Court may, on the application of 
the liquidator, or of any creditor or con¬ 
tributory, examine into the conduct of the 
promoter, director, manager, liquidator or 
officer, and compel him to re-pay or restore 
the money or property or any part thereof 
respectively with interest,” and so forth. 

This shows that the section maybe in¬ 
voked for the purpose of compelling the 
persons enumerated in that section to re¬ 
pay or restore sums which have come into 
their hands by virtue of their position as 
there defined. I find it hard to see how 
a debt due by a Director to the Company 
upon foot of an ordinary contract, and 
which he has failed to pay, can be held 
to be money of the Company. A person clearly 
cannot be compelled to re-pay or restore 
money which he never received. The pre¬ 
sent application is brought to cornel » 
former Director to pay money for the Com¬ 
pany which is alleged to be due on a con¬ 
tract, not to re-pay or restore money whicn 

has come into his hands and which h® 
refuses to account for. The scope of tne 
section seems to be clearly defined in the 
judgment of Lindley, L. J., In re Kingston 
Cotton Mill Co, {No. 2) (1). The material 
part of the judgment in question is given a 
page 283 and is as follows:— 

“The object of that section 
of the Companies Winding up Act of loyv/ 


(1) (1696) 2 Oh. 279. 
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is the same as tliat of s. 165 of the Com¬ 
panies Act, 1862 (which is identical Avith 
s. 215, English Companies Act, and which 
again is in the same terms as s. 235, Indian 
Companies Act), which it has replaced. 
That object was to facilitate the recovery 
b}' the liquidator of assets of a Company 
improperly dealt with by its promoters, 
Directors or other officers. The section 
applies to breaches of trust and to mis¬ 
feasances by such persons. 1 agree that 
the section does not apply to all cases 
in Avhich actions will lie by the Company 
for the recovery of damages against the 
persons named; it is easy to imagine 
cases of breach of contract, trespasses, 
negligences, or other wrongs to Avhich the 
section is inapplicable, and some such have 
been the subject of judicial decision ; but 
I am not aware of any authority to the 
effect that the section does not apply to 
the case of an officer Avho has committed 
a breach of his duty to the Company, the 
direct consequence of Avhich has been a 
misapplication of its assets, for which he 
could be made responsible by an action at 
law or in equity.” 

Lopes, L. J., expresses much the same 
view:— 

“The learned Judge in the Court below 
held that misfeasance covered any miscon¬ 
duct by an officer of the Company as such 
for Avhich such officer might have been 
sued apart from the section. In my judg¬ 
ment this is too w'ide. It would cover any 
act of negligence—any actionable Avrong by 
an officer of a Company which did not 
involve any misapplication of the assets 
of the Company. The object of this section 
of the Act is to enable the liquidator to 
recover any assets of the Company impro¬ 
perly dealt Avith by any officer of the Com¬ 
pany, and niust be interpreted bearing that 
object in view. It doubtless covers any 
breach of duty by an officer of the Company 
in his capacity of officer resulting in any 
improper misapplication of the assets or 
property of the Company.” 

No authority has been cited by Mr. 
Mukand Lai Puri, who appears for the 
liquidator, to show thats. 235 has ever been 
applied in a case like the present. 

^ For the reasons given above, I am of opin¬ 
ion that the present appeal must fail and 
should be dismissed with costs. 

Scott-Smitli J. —I agree. 

1- ^ Appeal dismissed. 

$ 


CALCUTTA HIGH COURT. 

xVppeal from Appellate De('ree No. 91G 

OF 1922. 

August 13, 1921. 

Presenh—Justice Sir Ewart Greaves Kt 
and Mr. Justice ChakraA^arti 

NIBARAN CHANDRA ROY and others 

—Defen DANTs—A ppellants 

versus 

CHANDRA ROY and others_ 

Plaintiffs—Respo.ndents 

Bengal Tenancy Act {VIII of 1885), ss.'15 10~Co^ 
sharer landlord —Rent stiit. ’ ^ ^ 

A co-sljarer landlord may, in tlie presence of tlie 
other co-sharers, who are incompetent to realise tlicir 
rent sue for lus rent and recover it altliouLdi there 
I I separate collection before, [p. 128, cols 

Is epal Chandra Ghose v. Mohendta Hath Ron Chni,< 
dhury. 31 C. 707, distinffuished. ‘ 

Appeal against a decree of the SuIj- 
ordinate Judge, Second Court, Tipnerali 
dated the 19th January, 1922, modifying 

that of the Munsif, First Court, at Comilhr 
dated the 13th June, 1921. 

'Bahn.Gopal Chavdra Das, ior the Annel- 

lants. 

Babu Bepin Chandra Bose, for the Re¬ 
spondents. 

JUDGMENT. 

Chakravartl, J.-This is an appeal 
by the defendants and arises out of suit 
brought by the four plaintiffs, the OAvners of 
an one-sixth share of a taluq. The other co- 
sharers _ Avere also joined as defendants and 
the plaintiffs prayed for a decree for the 
entire rent in the presence of the other co- 
sharers. The defence of the defendants was 
that the suit so far as the entire rent avis 

maintainable because the 

plaintiffs co-sharers, the pro iorma defend- 

registered in 

the landlord s sherista and that so far as 
they are concerned ss. 15 and 16 of tlie 
Bengal Penancy Act Avould be a bar to 
their claim. The next contention of the 
defendants Avas that the rents for the vears 
1323 and 1324 ,vere barred because Ce 
of the co-sharer defendants Avere brought 
on the record at a time Avhen the claim for 
rent for those two years would be barred 
The Munsif gave effect to this contention 
and dismissed the suit. Before the learned 
Subordinate Judge the plaintiffs in the 
presence of their co-sharers prayed for a 
decree to the extent of their one-sixth share 
only. The lower Appellate Court has given 
them a decree but has alloAved costs to the 
pl^aintiffs in full on the full amount claim¬ 
ed. Against that decree and judgment the 
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defendants have appealed aucl the learned 
Vakil who appears for them has raised three 
points in support of the appeal. The first 
point is that the plaintitfs as owners of an 
one-sixth share were not entitled to a decree 
as there was no separate collection of that 
share before the suit was brought. The 
second contention was tiiat so far as the 
rents for the year.s 1323 and 1321 were con¬ 
cerned they were barred ];y limitation and 
the third point is that the plaintitfs ought 
not to have obtained costs for the entire 
rents. 

As to the first point the learned Vakil 
relied upon tlie case of Xepal Chandra Glwse 
V. Mohendra Nath Hoy Chowdhury (1). A 
reference to that case shows that in that 
case the suit for orie-fouvth share of tlie 
plaintiff was dismissed on the ground that 
the plaintiff in that suit claimed as an 
owner of the entire IG annas share wlien 
his interestwas found to be i annas and that 
lie wanted a decree to the extent of his 
share although the other co-sharers owning 
the remaining 12 annas share were no 
parties to the suit and Sir Francis Maclean 
points out at page 701) of the rei)ort: “It is 
argued tliat tke plaintiff sued originally for 
the whole IG-annas share, but is found 
entitled only to a 4-anna share of the rent, 
that his co-sharer landlords are not co- 
plaintiffs nor defendants, that there is no 
allegation or proof of any arrangement 
between the landlords and the tenants that 
the tenants should pay each co-sharer his 
proportionate share of the entire rent and 
that, in the absence of any such arrange¬ 
ment, the suit is not maintainable." Here 
the circumstances are somewhat peculiar. 
The plaintiffs have got their names regis¬ 
tered in the landlord’s books. Therefore, 
so far as they are concerned they are not 
barred by the provisions of ss. 15 and 16 
of the Bengal Tenancy Act but so far as 
the owners of the five-sixth share are 
concerned their names are not so register¬ 
ed and, therefore, they are debarred from 
suing for rent. Under those circumstances 
the plaintiffs in the presence of those co¬ 
sharers should be entitled, after proving in 
the presence of their . co-sharers that they 
are owners of the one-sixth share of the 
taluq^ to recover rent to the extent of their 
share. I can see no objection on principle 
that a co-sharer landlord may not in the 
presence of the other co-sharers who are 
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incompetent to realise their rent sue for 
his rent and recover it although there had 
been no separate collection before. It can¬ 
not be denied that the co sharers may at 
any time start separate collection of tlieix 
rent without any reference to the tenants 
and that when a suit is brought for a share 
of the rent making all the co-sliarers parties 
and the plaintiff-s’ share in the property 
is established, I see no reason why the 
plaintiffs in a suit properly framed, should 
not get their shares of rent. In the present 
case the denial of the plaintiffs’ right to 
recover their share of rent separately would 
be a total denial of tlieir right to recover 
their share of the rent. We think that this 
contention is not tenable. 

The next contention is based on a mis¬ 
apprehension that so far as the owners of the 
oae-sixth share were concered all the plaint¬ 
iffs were parties when the suit was 
originally brought. Therefore, so far as the 
one-sixth share is concerned the claim^for 
no t^ortiun of the rent is barred. With 
regard to the third contention, however, we 
think that the defendants have a just cause 
for complaint. The plaintiffs have succeed¬ 
ed to the extent of their one-sixth share 
and there is no reason why the ordinary 
rule as to costs should not prevail and why 
the parties should not get their^ costs 
according to their success or otherwise in 
the litigation. 

The result, therefore, is that the decree 
the learned Subordinate Judge is modified 
as to costs and we direct that the plaint¬ 
iffs do recover costs of the two Courts 
below according to their success and that 
the defendants do get costs to the extent 
of the dismissal of the plaintiffs’ claim. 

In the circumstances, we make no order 
as to costs in this appeal. 

Greaves, J.— I agree. 

K. s. D. Decree modifi^ 


(1) 31 C, 707. 
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SURESH CHANDRA GUPTA V. ABDUL JABBAR. 
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CALCUTTA HIGH COURT. 

. CniMiNAh Revision No. 527. of 1924. 

,, X^J924 ' : 

Present :—Sir Lancelot Sanderson, Kt., 

Chief Justice, and Mr. Justice Chotzner. 

; SURESH CHANDRA GUPTA— 
CosiPlaikant—Petitioner 
>. .. verms ' 

ABDUL JABBAR —Accused—Opposite 

Party. 

Crimumi.Procedure Code (.lei V of l^iOS), ss. 250, 
5S7— Order of compemation, when should be made - 
Defect, whether curable. 

An order directing the complainant to pay compen¬ 
sation to the accused under s. 250 of the Cr.l*. C. should 
be made at the same time as the order discharging 
the accused. The failure to do so is not a defect cur¬ 
able by 8. 537 of the Code. [p. 129, col. 2; p. 130, col. 1.] 

Rule against an order of tlie Third Pre¬ 
sidency Magistrate, Calcutta, dated the 
2nd June 1924. 

Bahu Satindra Nath Makerjee, for the 
Petitioner. 

Babu Harendra Nath Sarbadhikari, for 
the Opposite Party. 

JUDGMENT. 

Sanderson, C. J.— This is a Rule 
granted by my learned brothers Mr. Justice 
Newbould and Mr. Justice Mukerji calling 
upon the Chief Presidency Magistrate and 
'Upon the oppo.site party Abdul Jabbar to 
show cause why the order directing the 
payment of Rs. 25 as compensation to 
Abdul Jabbar should not be set aside on 
the ground that the Magistrate did not pro¬ 
ceed in compliance with s. 250 of tlie Cr. 
P. 0. 

■The Rule was obtained by the complain¬ 
ant. He made a complaint against Sheik 
Yusuf and Abdul Jabbar, alleging that an 
offence of simple hurt had been committed 
by these two accused. 

The case was heard by the learned Third 
Presidency. Magistrate and after hearing 
' some witnesses called on behalf of the com¬ 
plainant, the learned Magistrate discharged 
0 the second accused, viz., Abdul Jabbar on 
the 23rd of May 1924. 

The case^as as the fir.st accused Sheik 
Yusuf was coacemed, was adjourned and 
was finally disposed of by the learned 
Magistrate on the 2nd of June 1924, when 
he acquitted the first accused. 

The learned Magistrate gn the 2nd of June 
• called upon th&;Complainant to show causa 
1 why he should not pay compensation to the 
■t^two accused under the provisions of s. 250 
, of the Cn PiG.' Thecomplainant apporent- 
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ly was in Court that day; and, after 
hearing the complainant, the learned Magis¬ 
trate directed him to pay Rs. 25 to each 
of the accused under s. 250 of the Cr. 
P. C. 

Then an application for a Rule was 
made, and this Rule was granted. It is 
to be noted that the Rule was limited to 
the case of the second accused Abdul 
Jabbar. 

The argument of the learned Vakil \vho 
appeared for tlie complainant was to the 
effect that the order directing the complain¬ 
ant to show cause wliy he should not pay 
compensation to Abdul Jal)bar was not 
made in accordance with the provisions of 
s. 250, inasmucli as the accused Abdul Jab¬ 
bar was discliargedou the 23rd of May, and 
the order with regard to compensation was 
made on tlie 2nd of June. Section 250 has 
been amended by the recent amending Act 
and now runs as follows:— 

‘■('Ij If, ill any case instituted upon com¬ 
plaint. . . . to a Magistrate, one or 
more persons is or are accused before a 
i^lagistrateof any offence triable by a Magis¬ 
trate, and tlie Magistrate by whom the ease 
is heard discharges or acquits all or any of 
tlie accused, and is of opinion that the ac¬ 
cusation against them or any of them was 
false and either frivolous or vexatious, the 
Magistrate may, by his order of discharge 
or acquittal, if the person upon whose com¬ 
plaint or information the accusatiou was 
made is present, call upon him forthwith 
to shoxy cause wliy lie should not pay com¬ 
pensation to sucli accused or to each or any 
of such accused when there are more thaii 
one,_ or, if such person is not present direct 
the issue of a summons to him to appear 
and show cause as aforesaid.*’ It appears 
to me that in this case the Magistrate did 
not follow the provisions of that section. 

It is clear that on the 23rd of May Abdul 
Jabbar was discharged : and, as far as he 
was concerned the proceedings were at an 
end. If the Magistrate had desired to call 
upon the complainant to show cause why 
he should not pay compensation to Abdiil 
Jabbar he should have made the order at 
the same time as he made tlie order of dis¬ 
charge, that is to say, if the complainant 
was present in Court at the time. There is 
no doubt in this case that the complainant 
was present' in Court on the 23rd of May 
1924 ; and, consequently, the order calling 
upon the complainant to show cause why 

he should not pay compensation to Abdul 
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Jabbar should have been tnade on the 23rd 
of May. 

It was argued by the learned Vakil, Avho 
appeared on behalf of Abdul Jabbar to 
show cause, that the order was in accord¬ 
ance Avith the provisions of the section, 
because the proceedings in the case Avere 
not hnally deteimined until the 2nd of June 
1924, Avhen Shtik Yusuf was acquitted. In 
my opinion that argument cannot be ac¬ 
cepted. It disregards altogether the Avords 
of the section to Avhich I have alreadj' refer¬ 
red ; and, it also disregards the fact that 
on the 23rd of May 1924 the proceedings 
AA^ere entirely at an end so far as Abdul 
Jabbar Avas concerned. 

The further argument by the learned 
Vakil Avho appeared to shoAv cause, Avas that 
although the provisions of s. 250 were not 
complied Avith, this Court should apply the 
provisions of s. 537 of the Cr. P. C. He 
argued that no prejudice had been caused 
to the complainant, and there Avould be no 
failure of justice if this order Avere alloAved 
to stand. I do not understand Avhy s. 250 
Avas amended and enacted in the precise 
Avords Avhich are now to be found in it, 
unless it Avas intended that its provisions 
should be observed and carried out by the 
Subordinate Court. I think, it is desirable 
that AA^e should make it clear that the provi- 
sionsof the Criminal Procedure Code should 
be observed by the Magistrates in subordi¬ 
nate Courts. 

For these reasons, in my judgment, this 
Rule should be made absolute, and the 
order, directing compensation to be paid to 
Abdul Jabbar, should be set aside. The 
compensation, if paid, Avill be refunded 

Chotznep, J.— I agree. 

Hule made, absolute. 
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ALLAHABAD HIGH COURT. 

Criminal Appeal No. 532 of 1924 
September 11, 1924. 
Present;—Mr. Justice Sulaiman and 
Mr. Justice Mukerji 

TULLI AND another—Appellants 


EMPEROR— Opposite Party 

Cnmtnal Procedure Code (Act V of 1898) s 
-PrevioutetattmenU of xvitneescM • 

-y«h« for purpoeee If tde 


XLV of 1800), 8. lilt—Persons giving moral stipport 
to offence^ liability of. 

Previous statements of witnesses made before the 
Committing Magistrate are admissible in evidence, 
and. if the High Court is satisfied that they are tnie 
while the statements made subsequently before .the 
Sessions Judge are false, it is open to the Court to 
rely upon the previous statements for the purpose of 
upholding the conviction, [p. 133, col. 2.] 

Queen-Kmpress v. Jeochi, 21 A. Ill; A. W. N. (1898) 
196; 9 Ind. Dec. (n. s.) 7t0, Queev’Empi’ess v. Niimal 
Das, 22 A. 445; A. W. N. (1900j 169; 9 Ind. Dec. (n. s.) 
1334 and Emperor v. Dwarka Kw'mi, 28 A. 683; A. 4V. 
N. (1906) 187; 3 A. L. J. 852; 4 Cr. L. J. Cl, referred to. 

Persons who are present at the time of a murder 
and have given their moral support to, and abetted, 
the deed, even if they did not take part in the actual 
murder, are under s. 114 of the Penal Code deemed to 
have committed the offence, [p. 134, col. 1.] 

Criminal appeal from an order of the 
Sessions Judge of Mainpuri, dated the 23rd 
of May 1924. 

St. C. Thompson, for the Appellants. 

The Assistant Government Advocate, for 
the CroAvn. 

JUDGMENT, —This is a criminal ap¬ 
peal from a judgment convicting the ac¬ 
cused persons under s. 302 of the Indian 
Penal Code of the murder of one Musammat 
Saraswati and sentencing them to transpor¬ 
tation for life. In the opening portion of 
his judgment the learned Judge says;— 

“The facts of this case disclose Avhat 
might be termed a tragedy ending in the 
death of a helpless and unprotected widow 
at the hands of her oAvn brother-in-laAV in 
a most savage and brutal manner in order to 
possess the property left by her husband." 

In spite of this he refrained from inflict¬ 
ing, as he put it, the extreme penalty of 
laAv on the accused persons, whom he found 
guilty of the murder and he sentenced them 
to transportation for life. A notice AA-as 
accordingly sent to the appellants to show 
cause Avhy, in the event of their conviction 
being upheld, the sentence passed on them 
should not be altered to one of death. 

Musammat Saraswati Avas admittedly 
murdered on the night between the 25th 
and the 26th of February 1924 in the 
house of Man Singh, her brother-inJaw, 
At 8 a. m. in the morning, a report was 
made by Laturi chaukidar to the effect that 
Jhandu Singh had told Pixthi Singh ana 
Dwarka Singh that in the previous nigh* 
at about 2 o’clock Man Singh, Tulli ana 
Badri had murdered Musammat Saras^'®*^* 

The prosecution case is that Musantf^^ 
Saraswati was the widow of the deceaseo 
brother of Man Singh. During the 
time of Zor Singh, her deceased hushan®* 
there was an ill-feeling between thebrothert 
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and Zor Singh left the ancestral village 
Tindauli and went over and began to live 
in Mahgawan. He died about July 1923. 
An application for mutation of names was 
made on behalf of Musammat Saraswati, 
but it was opposed by Man Singh on the 
allegation, among others, that his son had 
been adopted by the deceased and was the 
rightful heir. It is an admitted fact that 
in these proceedings i\[usammat Saraswati 
was supported by Dwarka Singh, a cousin 
of Zor Singh. Sometime, while the reve¬ 
nue case was pending,- Musammat Saras¬ 
wati left Mahgawan and came to Tindauli 
and instead of goingto Man Singh’s house 
she stojiped in Dwarka Ningh's house for 
some months. As to whether it was Dwarka 
Singh who had brought her over to Tin- 
dauti or it was Man Singh who had brought 
her over, but on the way Musammat Saras¬ 
wati went to Dwarka Singh’s iiouse, is not 
a point which need be considered. Man 
Singh apparently did not like the idea of 
Musammat Saraswati staying in Dwarka 
Singh's house, and while Dawarka Singh 
was absent from his house, Man Singh and 
his friends forcibly brought her over and 
kept her in his own house. Dwarka Singh 
returned on the 25th of February and na- 
turally^ took umbrage over the forcible 
abduction of Musammat Saraswati. It was 
rumoured that she had not taken any food 
for some time, and to satisfy Dwarka Singh 
a note Avas sent to him supposed to have 
been written by the lady to the effect that 
shehad taken some food. On that date, how- 
ever.Dwarka Singh gota report made at the 
Police station regarding the abduction. 
Dwarka Singh's son, Thakur Hamath Singh, 
who is a Deputy Collector, arrived the same 
evening and an attempt was made to settle 
the dispute by means of a panchayat. A 
panchayat was called consisting of some 
eight men, among whom the present accused 
Tuli and Badri were present, and it lasted 
tiU about midnight. It appears that Man 
Singh was not willing that Mu5a7H?nai Saras¬ 
wati should live in Dwarka Singh’s house 
and was agreeable to her going away to 
live in Mahgawan. It was settled by the 
panchayat that next morning she should 
go for an hour to Dwarka Singh’s house 
and thence go on to Mahgawan. The paii- 
chayat dispersed; but soon after the pan- 
^ayat had dispersed the murder took place. 
The prosecution case is that Man Singh 
sent for Jhandu Singh and actually told 
him that he had copamitted the murder and 


lequested^ him to look after his family. 
Jhandu Singh informed the mukhia, Pirtlii 
Singh, Avho went over to Dwarka Singh 
and informed him about this murder. It 
was after this that the chaukidar was sent 
and a report made at the Police station. 
Ihe Sub-Inspector arrived next morning 
and found that the dead body was lying 
in a room inside Man Singh’s house. The 
neck had been cut and there Avere several 
AA'ounds on the body. 

As to the actual murder, tliere can be 
no doubt that Musammat Saraswati was 
murdered on the night in question. 

It is also an admitted fact that Man 
Singh has been absconding from liis house 
ever since that date and has not A^et been 
arrested. 

His Avife Musam mat ^etia, a maid-ser\'ant 
Musammat Gayasi and his cousion Jliandu 
Singh, Avho lives next door to him, Avere 
examined under s. lOl of the Cr. P. C. on 
the 28th of February 1924. In her state¬ 
ment Avhicli Musammat Betia made then, 
she clearly stated that, after midnight when 
people had fallen asleep slie AA’as aAvakened 
by the report of a gun. She saw her hus¬ 
band Man Singli, Tulli and Badri coming 
out of the door Avhere her jethuni was 
b’ing. Man Singh had a chopper in his 
hand AA'hich AA*as besmeared Avith blood. Man 
Singh said openl 3 ’' in the courtyard that 
he had killed his brother’s Avife. After 
Uiis Badn and Tulli ran a\A'ay. Musamjnat 
Gayasi in her statement said tliat after 
midnight all the three persons, viz., Man 
Singh, Badri and Tulli AA'oke her Avhile 
^16 AA'as sleeping in the adjoining room. 
Thej'^ asked her to go out. She sat outside 
the threshold and after about half an hour 
all the three persons came out of the room 
in Avhich the Thakurani of MaligaAvan Avas 
sleeping. Man Singh had a chopper in his 
hand. ItAvas besmeared Avith blood. Some 
drops of blood fell down from the chopper 
on her clothes. Man Singh asked Badri to 
bring Jhandu Singh Avith him, and asked 
her to bring some Avater for washing his 
mouth which she did. Jhandu Singh stated 
that after the panchayat Avas over at about 
4 in the morning Badri came to his house 
and called out to him saying that Man 
Singh Avanted to see him. He opened his 
door and saAv Badri and Tulli running aAvay. 
He then Avent to Man Singh and found 
him coming out of the house. He said that 
he had killed his brother’s Avife. The 
witness thep Aveut in and saw her lying 
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(lead. He adnutted that he had made a 
report to Pirtbi S[ng:h viukhia that Hadri, 
TuUi and ;Man ^ingh liad nuiuIeiLd tlve 
Muf>a)nmat and run away. Wlien the aci¬ 
dised Avere before the Committing Magis¬ 
trate, these Avitnesses Avere again examined 
and they stuck to their story substantiallv. 

Bctia aa'ain repeated that Tulii, 
Badri, Man Singli, herself, her j< ihani, her 
maid-sei'A'anl Gayasiand threediildrenslept 
in the house on that night, that Tnlli, Badri 
and Man Singh slept in the clahlh, though 
TuUi and Badri ne\'er slept at her house 
before. She Avoke up by a thump of the 
foot. As she got up, she saw Badri, TuUi 
and her husband come out of the room 
in Avhich her jethani slept. l\Ian Singh 
had a fjcindasa in his hand besmeared 
AA’ith blood. :Man Singh asked Badri to 
call Jhandu Singh and began to Avash 
his hands and feet after taking Avater 
from Gayasi. As he Avas going out Jhandu 
Singh came in and Man Singh told him 
that lie had killed his brother’s Avife 
Badri and Tulli, hoAvever, did not return 
after they Avere bidden to fetch Jandu 
Singh. mat Gayasi similarly again 

admitted that she Avas awakened by Man 
Singh and Avas told to go out. Man Sin^h, 
Tulli and Badri entered the room^iii 
which Tliakurani Avas sleeping and she 
saAv Tulli, Badri and Man Singh comin« 
out of the room after some time. Man 
Singh had a (jajidasa in his hand Avhich 
Avas besmeared Avith blood. He asked 
Badri to go and bring Jhandu and she 
herself folloAved Badri. Jhandu Singh 
again admitted that it Avas Badri Avhc 
called him and that Avhen he opened the 
door and came out he saw Badri and Tulli 
going aAA-ay He said distinctly that as 
he opened the door he saA\' Tulli and Badri 
fleeing tOAvards their village and referring 
to the accused in the dock he said thal 
they ^vere Hie same. He said that he hao 

Man Singh tc 
Birtlu Singh as the murderers and that Ik 
saw luih and Badri running as also Mar 
Singh. In addition to these witnesses 
Kajendra Narain aged only 8 years the 
son of Man Singh was also examined anc 
he stated that he had seen Tulli and Badr 
sleeping with his father, that he got ht 

-Badii and his father comincr out frr»TY» 
‘^adha’ where.his aunt sTeft 
bad agandasain bis hand and the oanJasr 
^ besmeared with blood. Thfre wai 


other evidence, more or less corroborative 
and to shoAv the moliA^e underlying the 
alleged murder. When the accused Avere 
committed to the Sessions Court and the 
jirosecutiou Avitnesses A\'ere re-called they 
Avent back on their former statements. 

A S 1U t 1 denied that they saAV Badri 
and Tulli going into the room occupied 
by Mus‘annn(it Saraswati or coming out of 
that room. They even Avent so far as to 
deny that he Avas seen in the courtyard 
A\dien Man Singh came out wdlh a gandasa. 
Mvb-ammat Betia even added that she did 
not see Man Singh since the note alleged 
to have been Avritten by Mummmat Saras- 
AA’ati had been obtained from her. When 
confronted by her previous statements she 
admitted that slie had made those state¬ 
ments, but said that she had done so be¬ 
cause she had been forced and frightened 
to state so. She said that Atal Behari a 
seiwant of DAAarka Singh and the thanedar 
had forced her to make the statement AA^hich 
she had made before the Deputy Magis¬ 
trate. She suggested that she had a fear 
that she AA'ould be insulted if she did not 
make the statement. When cross-examined 
by the Government Pleader as a hostile 
Avitness she said that she aa^hs tutored by 
the Sub-Inspector outside the Court before 
she AA’ent into the Court room. It has to 
be remembered that Musammat Betia is a 
respectable pardanashin lady belonging to 
a respectable family. It is highly incon¬ 
ceivable that she AA’^ould be threatened or 
tutored by the Sub-Inspector, or even by a 
servant of Dwarka Singh, a dead enemy of 
her husband, aa'Iio apparently Avould not 
ha\'e access to her, and would be persuad¬ 
ed by them to implicate her oAA’n husband 
Man Singh to the extent to which she did. 
It is much more conceivable that, having 
found that the dead body was lying in the 
house and Man Singh having openly ad¬ 
mitted his guilt, it occurred to her that 
there Avas no getting aAA'ay from the fact 
that he had committed the murder and 
that it Avas no use concealing. Similarly 
it is altogether inconceivable that the son 

of Man Singh AA’^ould implicate his father 
in such a definite Avay because he 
forced and threatened to do so by the Sub- 
Inspector. On tlie other hand it is easy to 
imagine hoAv these witnesses might have 
been persuaded to go hack on their state¬ 
ments at a late stage in the case either at 
the instance of the persons interested m 

the appellants oi* interested in Man Singh. 
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If the story told by these t^vo witnesses 
before the Committing' Magistrate was a 
false one it wuld have been a most un¬ 
natural statement to make. On the other 
hand if it was true then it was not un¬ 
natural that they should go back upon it. 
There is evidence of some influence having 
been exercised on these witnesses because 
even Jhandu Singh who is a grown up per¬ 
son aged 38 years and a relation of Man 
Singh also went .back upon his former 
statement, lie has tried to minimise the 
effect of his previous evidence b}* suggest¬ 
ing that he did not really recognise Tulli 
and Badri and has even gone so far as to 
suggest that he was not sure whether he 
saw Man Singh coming out of the house 
and was the man who had stated that his 
sister-in-law had been murdered and the 
witness should look after the family. We 
have compared the statements made by 
these witnesses before the Sessions Judge 
with the statements made previously and 
we have come to the conclusion that there 
is not the slightest doubt that the state¬ 
ments which they made before the Judge 
were false and the previous statements were 
true. We may only refer to one or two 
passages as showing that the last statements 
were deliberately false. Jhandu Singh had 
previously stated that he had seen Badri 
and Tulli running away, that when he went 
near Man Singh's house he saw Man Singh 
coming out of his house and that the 
latter told him that he had killed his sister- 
in-law. Jhandu Singh, before the Sessions 
Judge, admitted that he had made that 
statement. He was asked whether it was 
correct. He first replied that it was correct. 
Then said he did not state it in that manner, 
but told the Deputy Magistrate when asked 
by him “did Tulli, Badri and Man Singh 
abscond after murdering the Musammat?" 
that he could not say whether they ran 
away after killing her. The Deputy Magis¬ 
trate then told him that though he did not 
see it yet they must have done so. The 
witness then simply replied that it must 
have been they who did so. It is apparent 
that the witness was deliberately lying 
a ii attributing to the Committing Magis¬ 
trate q i'^stions which coiild not possibly 
ha.ve bee;! p it by him. When' questioned 
as to whether lie made the statement of the 
20th March 1924—Ex. Ill—which was read 
over to him, he denied ever having made 
such a statement. Similar statements can 
be picked out from the depositions of the 
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other witnesses. It is important to note 
that Musammat Betia, Musammat (Tayasi 
and Rajendar had no ill-feeling whatsoever 
against the appellants, and it is inconceiv¬ 
able that they would have named them 
falsely. Their names were not dragged in 
to minimise the guilt of Man Singh, for the 
witnesses in their 'statements threw the 
greater part of the re.sponsibility on Man 
8ingh himself. 

4 

4 

We may also mention that the previous 
statements of the witnesses are greatly 
corroborated by the evidence of Pirthi 
Singh, Dwiiika Singh and Ilarnath Singli 
as well as by the lirsl iiiforninfion reixirt 
made early in the morning, it lias Ijceu 
strongly contended on belialf of tlie appel¬ 
lants that the statements of the witnesses 
who have resiled from their former slate- 
ments, though admissible, are not satisfac¬ 
tory proof of the accuseds’ complicity, iie- 
liance has been placed on tliree cases re¬ 
ported as Queen-Empress v. Jeochi- (1), 
Queen-Empress y. Nirmal Das (2) and Em^ 
peror v. Dicarka Kurmi t3). It was con¬ 
ceded in all those cases that previous state¬ 
ments of the witnesses made before the. 
Committing .Magistrate were admissible 
though of course ordinarily they should 
not be acted upon if the witnesses Jiave 
gone back upon them and there is no evi¬ 
dence to corroborate them. It was nowhere 
laid down that such statements are not 
evidence and can never be acted upon. 
We may also point out that in the amended 
Cr. P. 0., s. 288 now stands as follows : — 

“The evidence of a witness duly recorded 
in the presence of the accused under Ch. 
XVIII may, in the discretion of the Jh-esid- 
ing Judge, if such witness is produced and 
examined, be treated as evidence in the case 
for all purposes subject to the provisions of 
the Indian Evidence Act." The words under¬ 
lined (italicised) have been newly added. It 
is quite clear that if we are satisfied that the 
previous statements, made the witnesses, 
are the true statements and the statements 
made subsequently are false then it is open 
to u.s to rely upon the previous statements 
for the purpose of upholding the conviction 
of the appellants. 


(1) 21 A. Ill; A. W. N”. (189.'^; 193; 9 Ind. Dot? (n*. .q.) 
781 

(2) 22 A. 445; A. W. N. (1900) 109; 0 Ind Deo. b.) 

28 A. 083; A. W. X. (1900) 187; 3 U J, 852; 1 

Cr. U J. 61. 
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Having regard to the state of evidence hy the neck till they are dead and that this 
and the opinion already expressed, -we have order be carried out according to law, 
no doubt in our mind that Badri and Tulli 


who were partners in the cultivation of Man 
Singh and who, on our finding, were in the 
house that night did go inside the room 
w’here Musammat Saraswati was sleeping 
and came out with Man Singh who had a 
cfandasa in his hand. Tlie murder was ob¬ 
viously committed during that interval. 

It is next to be seen whether on this finding 
it is possible to convict the appellants under 
8, 302. It has been urged that there is really 
no evidence that they took part in the mur¬ 
der. It is also urged that in some of the 
previous statements of the witnesses it was 
said that Man Singh admitted that he him¬ 
self had killed the deceased. We are pre¬ 
pared to assume that there is no direct 
evidence on the record to suggest that the 
accused physically assisted Man Singh in 
murdering the deceased. One cannot, how¬ 
ever, get over the fact that they did go in 
with Man Singh and awakened Mvsammat 
Gayasi and asked her to go out. They 
never used to sleep in the house and had 
stayed there for the night. They were, un¬ 
doubtedly, present at the time when and at 
the place where the murder was actually 
committed. Even if they did not actively 
assist Man Singh by, for instance, holding 
Musammat Saraswati, they must have, by 
their very presence, given moral support 
and abetted. It is impossible now to find 
out what actually happened inside the room, 
as Man Singh is absconding and the only 
other person who could have given evidence 
against the appellants is now dead. But 
having regard to the circumstances mention¬ 
ed, we are satisfied that it must be held 
that the accused were guilty of the murder 
just as much as Man Singh was. Even if 
they did not take part in the actual murder, 
they would, under s. 114 of the Indian Penai 
Code, be deemed to have committed such act 
or offence. 


As we have already remarked, the murd 
was a cold-blooded and altogether an unju 
tified one and was carried out in a me 
brutal manner. We are accordingly 
opinion that the accused persons must 1 
convicted under s. 302 and sentenced 
death. 

We accordingly dismiss the appeal ai 
uphold the conviction of the annellAn 

under 3. 302 of the Indian Penal Code bi 

enhance the sentence to one of death* ar 

we order that both the accused be hange 


K. s. D. Appeal dismissed; 

Sentence enhanced. 


BOMBAY HIGH COURT. 

Criminal Appeal No. 373 of 1924. 
September 24, 1924. 

PresenC-—Mr. Justice Marten and 
Mr. Justice Fawcett. 

MOHAMED ROSHAN— Accused 

—Appellant 
versvs 

EMPEROR— Opposite Party. 

Crhjiinal Procedure Code (/lei V of lS!fS), s. S62 — 
Trial before Presidency Mayistrate—Record of evidence, 
when necessary. 

Under s. 362 of the Cr. P. C., it is the duty of the 
Presidency Magistrate to keep a record of the evidence 
in a case in which the sentence inflicted upon the 
accused exceeds six months, [p. 134, col. 2.] 

Kven in cases falling under sub-s. (4) of s. 362, Cr. P. 
C., the discretion which is allowed to a Presidency 
Magistrate not to record any evidence should be ex¬ 
ercised reasonably, [p. 135, col. 1.] 

Emperor v. Ilarischamlra Talckerkar, 10 13oni. L. 
R. 2oi; 7 Cr. L. J. 191, followed. 

Appeal from conviction and sentence 
passed by the Additional Presidency Magis¬ 
trate, Bombay, 

Mr. S. S. Patkar, Government Pleader, 
for the Crown. 

JUDGMENT. 

Fawcett, J. —This is an appeal against 
a conviction under s. 457, read with s. 511, 
Indian Penal Code, by the Additional Presi¬ 
dency Magistrate, Mr. Thacker, who sen¬ 
tenced the appellant to one year's imprison¬ 
ment. In tlie appeal it is alleged that 
the appellant was decoyed by a stranger to 
the place where he was arrested and wrong¬ 
ly accused of house-breaking and theft. 

There is no record of the statements of 
the witnesses at the trial. Their names 
only are given, with an indication that they 
gave evidence and were cross-examined. 
The Magistrate has thus failed to comp^ 
with the provisions of suh ss. (1) and (2) 
of s. 362, read with s. 411, Cr. P. C., for 
the sentence inflicted upon the appellant 
exceeded six months. 

The leanied Magistrate was asked why 
evidence had not been properly recorded as 
required by s. 362, Cr. P. C., and his ex¬ 
planation is that he was misled by the 
analogy of sending juvenile offenders to 
Reformatory Institutions for three years or 
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more into thinking that the sending of a 
bo^ to the Dharwar Juvenile Jail is not 
etriclly speaking a sentence of imprisonment 
blit of detention in a reformatory. He re¬ 
fers to the Government Rules which re- 
quire a minimum sentence of twelve 
mohths’ vigorous imprisonment in such a 
case and accordingly he had to impose one 
year’s imprisonment, but treated it as 
merely homirial. This explanation is not 
quite satisfactory because obviously the 
very description of the Dharwar Juvenile 
Jail as a Jail, and fact that a sentence 
of imprisonment has to be passed, clearly 
distinguishes the case from one in which a 
sentence of detention in a reformatory is 
passed under the Reformatory Schools Act. 
It may also be pointed out to the learned 
Magistrate that even incases falling under 
6ub-s. (4) of s. 362, the discretion which is 
allowed to a Presidency Magistrate not 
to record any evidence should h6 exercised 
reasonably, as has been pointed out by this 
Court in Emperor v. Harischandra Tal~ 
cherkar (1). 

I make this remark, because in several 
cases I have noticed that this Presidency 
Magistrate does not follow the example of 
other Presidency Magistrates, who give at 
least a general indication of the nature of 
the evidence of the witnesses regarding any 
serious crime not falling under the descrip¬ 
tion of an ordinary “morning case.” 

In the present instance, in our opinion, 
there has been a serious irregularity in the 
Magistrate failing to comply with the 
provisions of sub-s. (1) of s. 362, Cr. P. 0. 
This irregularity obviously prejudices 
the accused, as we cannot consider the ap¬ 
peal on its merits. We have no knowledge 
of the exact allegations that were made in 
evidence, nor of the exact reasons on which 
the Magistrate based his conviction. In 
our opinion this occasions a failure of jus¬ 
tice, which prevents the irregularity being 
waived under s. 537, Cr. P. C. 

The learned Government Pleader, who 
has appeared at the direction of the Court, 
does not dispute that under the circum¬ 
stances of the case an order for a re-trial is 
the proper onfe to be made. 

We, therefore, quash the conviction and 
sentence recorded against the accused, and 
direct that he should be re-tried before a 
Presidency Magistrate other than the one 

who has already expressed an. opinion in the 

(1) 19 Bom, L. R, 201j 7 Or U J. 194. 


case, to be nominated by the Chief Presi- 
pency Magistrate, and we hope that in 
future the learned Magistrate will comply 
more strictly with the provisions of s. 362 

Cr. P. C. 

Marten, J, —-I agree. I would only add 
that the materials before us on the present 
record, including the learned Magistrate’s 
judgment, are so scanty that it is impos¬ 
sible to check anj^ detail whatever in con¬ 
nection with the offence, or even to know 
what it was exactly that the accused did 
which led to this charge against him of an 
attempt to commit house-breaking by night. 

K. s. D. Conviction and sentence set aside. 


CALCUTTA HIGH COURT, 

Criminal Revision No. 797 of 1924. 

November 3, 1924. 

Present: —Mr. Justice Suhrawardy 
and Mr. Justice Mukerji. 

BAHADUR MOLLA and others — 

Petitioners 

vei'sus 

EMPEROR through ISMAIL and another 

—Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss. A15A, 
562—Order of release on probation of good coriduct-J- 
Appeal, whether lies-Non-appealable sentence~Con~ 
victs, when can appeal. 

An appeal lies on behalf of a convicted person 
against whom an order, under s. 5G2 (1) of tlie Cr. P 
C., has been passed, [p. 137, col. 2.] 

Mi Shwe Nyun v. King-Emperor, 1 Cr. L J 543- 
10 Bur. L. R. 321; 1 U. B. R. (1904-06) 7, Cr P c’ 
King-Emperor v. Manohar Das, 24 P. R. 1904 Cr.; 1 
Cr. L. J. 1098, Hayata v. Emperor, 33 Ind. Cas. 9G1* 
18Cr. L. J. 401; 20 P. R. 1917 Cr.; 18 P. W R 1917 
Gr. and Emperor v. Ghasita, 23 Ind. Ciis. 635; 37 A. 31 
at p. 33; 12 A. L. J. 1244; 16 Cr. J. 43, referred to. 

By operation of s. 415A of the Cr. P. G., a right of 
appeal is also conferred on those who are jointly 
tried with a person against whom ah order under 
s. 502 (1), Cr. P. C., has been passed, and having 
been convicted, arc given non-appealable sentences. 
[i6ia.j 

Rule against an order of the Sessions 
Judge, Jessore, dated the 16th August 1924. 

Babu Bhudar Haidar, for the Petitioners. 

Babus Probodh Chandra Chattevjee and 
Nanda Gopal Banerjee, for the Opposite 
Party. 

JUDGMENT. 


Mukerjiy J. —The question involved in 
this Rule is whether a convicted person 
has a right of appeal, generally speaking, 
from an order passed against him under 
8, 562. Cr. P. 0. 

As far as we have been able to discover 

there ie no reported decision of thia Court 
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on the point. The point -vvas consiflered hy 
the Court of the Judicial Commissioner of 
Upper Burma in the case of Mi Shire Nyun 
V. King-Emperor (Ij and the Chief Court 
of the Punjab in the case of Kiny-Emperor 
y. Manohar Das {2), which latter decision 
has been afterwards follower! by the same 
Court in the ease of llayatn v. Emperor (J). 
The Allahabad High Court appears to have 
followed the ruling of the l-’unjah Chief 
Court, see the case of Emperor v. Ohasita 

(4). 

All the above decisions are in favour of 
the view that an appeal does lie from an 
order passetl under s. 562, Cr. P. C. 


From a consideration of the provisions 
of (’ll. XXXI of tlie Code wliich were 
framed long before s. 562 was enacted it is 
difficult to evolve a crnnplete scheme; and 
in this respect the present case is perhaps 
more unsatisfactory than its predecessor. 

Section 404, Cr. P. C., seeks to classify 
appeals into appeals from judgments and 
appeals from orders, though judgments 
and orders are not necessarily contrasted 
terms. Assuming, however, that judgments 
stand for final orders of conviction or 
acquittal—though to accept this meaningalso 
there may be some difficulty—.ss. 406 and 
406A speak of appeals against orders, while 
ss. 407 and 408 speak of appeals against 
orders and sentences by convicted persons; 

SB. 410, 411, 412, 413 and 414 speak of appeals 

by convicted persons only; the Explana¬ 
tions to s. 413 and s. 415 speak of appeals 
from or against sentences. Section 415A 
speaks of an appealable judgment or order 
though the word judgment does not occur 
in any of the other sections. Moreover s. 
417 speaks of an order of acquittal. Sec¬ 
tion 423 mentions an appeal from an order 
of acquitt^, appeal from a conviction and 
an appeal from any other order. In s. 425 
the expression “finding, sentence or order 
appealed against” occurs. Under the 
Indian Limitation Act for the purpose of 
a criminal appeal time runs from date of 
the sentence or order appealed against 
indicating that orders of acquittal are orders 
and not judgments: so also an order of con¬ 
viction' is ^ an order unless followed by a 


f <niCr. L.J.543; 10 Bur. L. R. 321- IFB n 

(l9(M-06) 7, Cr. P. O. ’ P 

(2) 24 P. R. 1904 Cr.; I Cr. L;‘Jvie98. 

(3) 38Iud. Cos. 961; 18 Cr. L. J. iOl- 20 Ti, n 3015 

(4) 26 Ind, Cos, 635; 37 A. 31 at p. 33; 12 A I 1 

12H; 16 Or L. H: 43.' - - ^ h: ^ 
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sentence. Travelling outside Ch, XXXfii 
furtlmr difficulties are in the way, e. 
s. 307 occurs the expression judgraept 
acquittal or of conviction, and s. 349 speaks 
judgment, sentence or order.. It is up- 
neoessaiy to proceed further with anijj^Xr, 
ainination of the otlrer sections of tljeCod^ 
for, as riiave said, no consistency has .b^en 
attempted to be maintained in.the niean- 
ing and import of the words .and expres¬ 
sions-referred to above:- . -,1 

^ Marginal notes are not parts of the eecf, 
tions, but there is no reason why they 
should not be consistent with the sections 
themselves. A.s an in.stance Jf, we take s. 
407, C’r. P. C., the section speaks of an 
appeal by a person convicted on a tyial hel^V 
by a Magistrate of the Second or ’^hird 
Class, or any person sentenced iinder 
or in respect of Avhoni an order hasd^eep, 
made or a sentence has been passed; und®?i 
s. 380, Cr. P, C\, by a Sub-l3ivisional 
trate of the Second Class. The margipeh 
notes to the sections only speak of an-appeal, 
from sentence of Magistrate of ,the Second 
or Third Class, ignoring the distinction be¬ 
tween orders and sentences indicated in 
the body of the section and are thus in¬ 
apposite. It is not profitable tp multiply, 
instances. 

Examining the relevant provisions of Ijhe 
Chapter for a solution of the question that 
Ave have to decide it Avould appear that 
the question is not altogether free from 
difficulty and the learned Judges Avho had 
to deal Avith the question under .the Code 
of 18y8 felt it in no small measure. Under 
the present Code, the difficulty 
same, if it has not become greater- 

On the one liand, po. provision as| t^ 
appeal has been expressly Mnad.e ,.in, r®- 
pect of an-order .under sJ 56^ and s. 4P^ 
says that no appeal shall lie from any .judg¬ 
ment or ord.er of .a; Criminal. Cou;rt exc^t 
as provided forby the Code orby,tanyiPthar 
laAA' for the time being'in force.?., • Section jw*, 
hoAvever, :which deals .with appeai|8,hy peP:, 
sons convicted ,0n itri^ls held: by. Ma^s- 
trates of fcbe-Secpnd pr.-tho Third pjass, give^ 
a right of appeal: ii’om & scnle^oo of-a 
Sub-Division,al. Magistrate of '-the/Secnud 
(Jla.ss and also, against an order (which is. 
not a sentence) passed, by a.. Sub-Oivisionw 
Magistrate of (he $.ecoad Class under;^.^?^- 
Cr. P, (jj.,, An order unders. 562 (l) may^ 
passed by the 8ub-E)iyisiohal Magistrate 
Ainder the provisions, of. s- 380 accord 
to the proviso to s: 502 Sneh'^ri order 
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if passed by him, would be clearly appeal- 
able under s. 407, Cr. P. 0. Then turning 
to s’. 408, it gives a right of appeal to a 
person convicted on a trial held by an Assist¬ 
ant Sessions Judge, a District Magistrate 
or a Magistrate of the First Class, and from 
a sentence' passed under s. 349 by a Magis¬ 
trate of the First Class or an order (which 
is not a sentence) passed by a Magistrate 
of the First Class under s. 380, Cr. P. C. 
Such an order, as I have already said, may 
include an order, under s. 562 (1). This 
section is controlled by two sub-sections, 
viz., (6) and (c), sub-s. {a) having been delet¬ 
ed from the Code of 1898. These two 
sub-sections contained in the proviso do 
not, in my opinion, curtail the right of 
appeal given by the section itself, but make 
exceptions as to the venue of the appeal 
which ordinarily lies to the Court of Ses¬ 
sion, in cases specifically mentioned in 
the provisos (b) and (c). The rights con¬ 
ferred by ss. 407 and 408 are only restricted 
by tlie reservation contained in ss. 412, 413 
and 414 and subject to the provisions of s. 
415 which is a proviso to ss. 413 and 414. 

Upon a plain reading of the Statute, I 
am disposed to put upon it the interpreta¬ 
tion which I have indicated above. I am 
aware that this interpretation lead to cer¬ 
tain anomalies, but a contrary view, in 
my opinion, leads us into absurdities of not 
less serious nature. 

■ If this interpretation is adopted a per¬ 
son against whom an order under s. 562, 
ol. (Ij has been passed will have one ap¬ 
peal in the first instance and possibly a 
second one when an order is passed sen¬ 
tencing him under s. 563, cl. (2). What 
effect the dismissal of the first appeal or 
the non-preferring of it within time will 
have on the second one is not a matter 
which I need discuss here. According to 
this interpretation also there would be no 
j^ppeals in certain petty cases such as those 
mentioned in s. 413 or summary convic- 
Uons such as are mentioned in s. 414, while 
in cases where there is no sentence at all 
but only an order under s. 562, cl. (1), 
appeals will lie. This result in view of 
the policy of ss. 413 and 414 seems some¬ 
what Strange. The statutory deprivation 
of fi ^neral right of appeal, however, 
must.always be construed strictly. 

I further cohfinned in my view bj 

^rtaiTI nv vi'oll Tn 
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certain other considei*ations as \Vell. In 
t.lie first plime the general tendency of 
the Amending Act of 1923 has been to en- 
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large rather than to curtail the riglit of 
appeal in favour of accused persons. By 
that Act several orders which were not for¬ 
merly appealable have 'been made so; 
right to appeal to a higher Court lias 
been conferred by s. 406, an order refus¬ 
ing to accept of rejecting a surety has 
been made appealable by s. 400A, the 
immunities enjoj’ed by certain sentences 
under ss. 413 and 414 liave now been taken 
away, special right of appeal has been 
created in certain cases under ss. 415A 
and 418 (2); and it is also interesting to 
note that in the matter of refusal to 
accept or of rejecting sureties offered in 
eomplianee with an order under s. 562 (1), 
the provisions as to right of appeal have 
been made applicable by sub-s. (4) of s. 
562. Furthermore, the cases to wliicli I 
have already referred are the decisions 
of High Courts within the meaning of 
the Cr. P. C. 9'hey are decisions of 
Superior Courts in this country and the 
Legislature must be presumed to have been 
aware of their existence when they pro¬ 
ceeded to amend the Code. If with the 
knowledge of these decisions they only 
amended Ch. XXXI in this respect not 
by making any reference to s. 562 at all, 
blit on the other hand by introducing into 
ss. 407 and 408 the words, “or in respect of 
whom an order has been made or a sen¬ 
tence passed under s. 380“ the words, the 
omission of which from the (^ode of 1898 
was commented on in one of the cases 
referred to above the conclusion irresistib¬ 
ly follows that they never intended to make 
a change in the law by the curtailment of 
a right which the accused must be taken to 
have enjoyed all this time. 

In the present case, therefore, an appeal 
lay to the Court below on behalf of the 
convicted persons against whom the order 
under s. 562 (l)was made and by the opera¬ 
tion of s. 415A, there was a right of appeal 
in the other convicted persons as well. 
The order of tlie Court below complain¬ 
ed of in. this Rule should, therefore, be 
set aside and the said appeal should now 
be heard and disposed of in accordance 

with law. I 1 

The Rule, in my opinion, should be made 

absolute. 

Suhrawardy, J.—I agree. 

^ I). Rule made absolute. 
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BOMBAY HIGH COURT. 

Criminal Application No. 294 

OF 1924. 

October 14, 1924. 

Present: —Mr. Justice Marten and 
Mr. Justice Fawcett. 

In re JAGERDEO RAMSUMER 
TEWARI— Applicants. 

Foreigners Act (III of ISOi', s. -J-.l— Foreigner, ap¬ 
prehension of. hy Commissioner of Police —Report to 
Government, when to be mode—Burden of proof—Order 
of Goi'crnment not obtained — Detention, whether legal 
—Criminal Procedure Code (.-IcI ^ of ISOS), s. yjl. 

It is incumbout on the Commissioner of Police to 
report the case to the Local Government at the same 
time as he issues a warrant for the apprehension, of 
an alleged foreigner, [p. 139, col. 2.] 

The onus is on the apprehended person to prove 
that he is not a foreigner, [p. 140, col. 1.] 

Where after the apprehension of an alleged foreigner 
no orders have been obtained from tlie Govern¬ 
ment under s. 3 of the Foreigners Act, the continued 
detention of the person apprehended is an illegal or 
improper detention within the meaning of s. 491 (1) 
(b) of the (.)r. P. C., or, in the alternative, the person 
appreliended is not being dealt with according to law 
within the meaning of s. 491 (Ij (a;, [p. 141,col. 1.] 

The executive powers of deportation of the Govern¬ 
ment must be exercised without delay on the receipt 
of the report from the Commissioner of Police. ri6id.'l 

Per Fawcett, -I .— The provision of sub-s. (5) of s. 3-A, 
Foreigners Act, about the orders being given without 
delay is mandatory, and sub-s. (4: of that section 
must be read as if the words “pending the orders of 
the Local Government” were qualilied by the words 
“such orders being obtained within a reasonable 
lime,” for “without delay” means this. [p. 112, col. 1.] 

Application under s. 491, Cr. P. 0. 

JUDGMENT. 

Marten, J.—This is an application in 
the nature of habeas corpus under s. 491, 
Cr. P. C., raising the question whether the 
arrests and detention in custody of the 
three petitioners are justified under the 
Foreigners Act, 18(54, as amended by the 
Foreigners (Amendment) Act, 1915. The 
petitioners allege that they and their father 
before them were natural born British sub¬ 
jects, having been born in British territory 
in British India, and that the fact that the 
teiTitory was subsequently ceded to the 
Rajah of Benares does not make the peti¬ 
tioners foreigners within the amended de¬ 
finition in B. 2 of the Foreigners (Amend¬ 
ment) Act, 1915. 

But there is a technical point at the out¬ 
set which is irrestpective of the above ques¬ 
tion. That arises under s. 3-A (1) of the 
Act, which has been inserted as an amend- 
by s. 3 of tbe 1915 Act, It runs 




“Whenever in a Presidency Town the 
Commissioner of Police, or elsewhere the 
Magistrate of the District, considers that 
the Local Government should be moved to 
issue an order under s. 3 in respect of any 
foreigner who is within the limits of such 
Presidency Town or of the jurisdiction of 
such Magistrate, he may report the case to 
the Local Government and at the same 
time issue a warrant for the apprehension 
of such foreigner.” 

Now, in the present case, what the Com¬ 
missioner of Police did was first to arrest 
the petitioners on September 17, 1924, but 
he did not report the case to the Local 
Government for orders until September 23, 
1924. It is accordingl 3 ' submitted that the 
arrest was illegal under the Act inasmuch 
as the difference of six daj'S between the 
date of arrest and the date of the report to 
Government could not possibly Vje main¬ 
tained to be “ at the same time." The Ad¬ 
vocate General under the circumstances 
does not propose to support the actual ar¬ 
rests that were made. 

On the other hand, Counsel for the peti¬ 
tioners recognises this is merely a technical 
point, and that it would be no bar to the 
petitioners being released and at once re-ar¬ 
rested under new warrants under the Act. 
What the parties want to do is to get the 
point of substance decided, and not to rely 
on any mere technicality which would only 
lead to further proceedings being taken at 
once. 

On the other hand we have to remember 
that these are in the nature of criminal pro¬ 
ceedings affecting the liberty of the subject. 
Accordingly we cannot, I think,with pru¬ 
dence treat the proceedings as if they 
civil proceedings, and as if this or fbat 
could be done merely bj' the consent of the 
parties. 

Further, on the merits of the case, both 
sides really want an adjournment for the 
purpose of collecting better evidence on the 
points in dispute than are at present before 
the Court. In that respect the onus rests on 
the petitioners under the special provisions 
of the Act to prove that they are not 

foreigners. On the other hand, the present 

affidavit of the Deputy Commissioner 
Police is, on some material pomts, based 
on information and belief, viz.^ information 
given to him by the Police Superinteiment 

at Benares, and is, therefore, merely hear^ 
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Bay evidence. Nor are the terms of the 
cession of the territory to the Rajah of 
Benares before us. 

Under these circumstances we think the 
proper course to adopt will be as follows:— 
The petitioners will pro foi'ma be releas- 
eb from their present custody, but they 
will be re-arrested on a new warrant. Then 
pro/orma a supplemental petition in quite 
a short form can be submitted by Counsel 
for the petitioners, and can refer to the 
original petition and to the affidavit in sup¬ 
port and ask for leave to read the same as 
evidence in this new petition. There must 
also pro forma be a supplemental report 
by the Commissioner of Police to the Local 
Government, so that the provisions of sub- 
8. (1) of s. 3-A may be satisfied, viz., a report 
to Government and a warrant at the same 
time. 

Then on the question of bail, there is ex¬ 
press power under sub-s. (4) of s. 3-A for 
the Police Officer who issues the warrant 
to grant bail. We think that on the re¬ 
arrest, as regards petitioners Nos. 2 and 3, the 
Police Officer should release them on bail, 
viz., on their own recognizance of Rs. 1,000 
each and two sureties of Rs. 500 each. It 
is, therefore, unnecessary for us to make any 
order for bail under s. 16 of the 1864 Act or 
otherwise, even if we have the power to do 
so. But, of course, if the Police Officer in 
question is not prepared to grant such bail 
then the petitioners Nos. 2 and 3 can come 
again to us, and we will again consider the 
question of bail subject to any further ob¬ 
jections that may rightly be raised. 

But to avoid any misunderstanding, I 
wish to point out that as regards petitioners 
Nos. 2 and 3 the learned Advocate General 
on instructions does not oppose bail being 
granted. As regards petitioner No. 1 he 
stands on a different position, having regard 
to the statements made in the affidavit of 
Mr. Sharp, and on the present materials we 
should not be prepared to grant him bail 
even if we had the power. 

Then as regards the question as to when 
the new petition is to be heard, both par¬ 
ties agree that October 9 next will be a 
convenient date. The interval will enable 
them to get the necessary evidence and to 
consider the present position. Accoi'ding- 
ly we will direct that that petition be heard 
on October 9 next. 

Pro forma we will pass our present 
orders at 3-30 to-day after the petitioners 
have been released, and re-arrested, and 


the new petition has been presented as 
above indicated. 

Fawcett, J. —I concur. 


Kazi Kabiruddin (with him Mr. Y. V. 
Bkandarkar), for the Applicants. 

Mr. Kanga, Advocate-General (with him 
Mr. S. S. Patkar, Government Pleader), for 
the Crown. 

Marten, J.—This is an application under 
s. 491 of the Cr. P. C., in the nature of 
habeas corpus. The accused who are three 
brothers complained originally to us that 
they were illegally arrested by the Police on 
September 17, 1924; tliat it was not till 
several days afterwards they were told what 
the charge against them was ; that tliey 
were then informed they were charged 
with being undesirable foreigners whom it 
was intended to deport ; and that the case 
was being reported to Government for 
orders. 

Accordingly, on September 23, a Rule 
was obtained from this Court, and on 
the same day it appears that the Police re¬ 
ported the matter to Government. 

The Rule came before us for beaming on 
September 26, when it was pointed out by 
the Court that having regard to the Act 
under which the authorities were proceed¬ 
ing, viz., s. 3-A of the Foreigners Act III of 
1864 which has been inserted in that Act 
by s. 3 of Act III of 1915, it was incumbent 
on the Commissioner of Police to report the 
case to the Local Government at the same 
time as he issued a warrant for the appre¬ 
hension of the alleged foreigner. Con¬ 
sequently as the arrest was on the 17th, and 
the case was not reported to Government 
till September 23, it could not be said, have- 
ing regard to that period of six days, that 
the Commissioner bad complied with sub-s. 
(1) of s. 3-A. 

But that was recognized at the time as be¬ 
ing a technical objection. The parties, if 
possible, wanted to have the matter deter¬ 
mined on the merit?, viz., as to whether the 
accused were foreigners or not, and accord¬ 
ingly on the suggestion, I think, of the 
Court the accused were pro forma released 
and then re-arrested. There was also to be 
a new report to Government so as to comply 
with sub-s. (I t. Then the prosecution ag¬ 
reed that accused Nos. 2 and 3 should be 
released on bail by the Police under sub-a. 
(4) but accused No. 1 was to remain in cu^ 
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tody. Then there to he a supplemtMital 
petition under s. 491 of the Cr. P. to this 
High Court which was to be brouglit on for 
hearing with the original api)licalion on 
October 9. 

This intervening period from St*|)teniher 
26 to October 9 was to meet the convenience 
of the parties. Tlie onus of proving tliat 
they were not foreigners fell upon the ap¬ 
plicants. They wanted to produce further 
evidence to show that they were not foreign¬ 
ers. On the other hand it was stated by 
the Advocate-General that the Crown want¬ 
ed to get further information as regards the 
treaty under which the territory in question 
was alleged to liave l)cen ceded by Govern¬ 
ment to the Rajah of Renares. Further, 
there was certain other statement made in 
the then attidavit of Deputy C'oiumissioner of 
Police which really repeated hearsaymatters 
as having been reported to him by one of 
the Police Superintendents in Benares. Ac¬ 
cordingly on the facts the Crown also want¬ 
ed this adjournment. At that time this was 
considered a reasonable period in which 
both parties would get their case in order 
so as to enable it to be disposed of at the 
next hearing. 

Accordingly on October 9, this case came 
again before the Court. So far as the pro¬ 
secution was concerned, it was in very much 
the same state as it had been on the preced¬ 
ing September 20. There was no order 
from Government as required by the Act, 
nor was there any evidence ‘ about the 
terms of the cession of the territory to the 
Rajah of Benares. 

I should explain that the importance of that 
point is this. It is common ground that the 
accused were all originally British subjects, 
that 18 to say, that the father of the three 
accused was born in British territory and 
further that all these three accused were also 
at the date of their birth born in British ter¬ 
ritory. But what has happened subsequent¬ 
ly IS that their native village has, it is said, 
been ceded by Government to the Rajah of 
Benares. It was accordingly said that 
these men have lost their original British 
nationality and have acquired the status of 
subjects of a Native State. It was also al¬ 
leged that being subjects of a Native 
S^ate, .they are now : foreigners within 
^e..^I^ning of the Foreigner Acts. 
^^^^aZJ^SMry, would be a point to be 

It ^voukl have to be shown 
that Goyemment diad the power to cede 
thjs territory to the Rajah of Benai'es and 
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also lhal there was nothing in the treaty 
Vv-hich would preserve the original national 
rights as British subjects of any persons in 
the j'osilion of the accused. 

On the other hand the accused ‘have 
alleged that their father was carrying on 
business in Bombay for some forty years 
in connection with biiifaloes and the' sale 
of milk, and that they themselves have been 
in Bombay for a lai ge number of years. 
The lirst petitioner claims to have come to 
Bombay in 1909; tlie second petitioner, in 
1909 and again in 1914; and the third 
petitioner, in 1916. They say they have a 
large business in Bombay; that thej' own a 
large number of buffaloes; and that their 
assets are worth half a lac of rupees and 
ovei” and that accordingly it is a great 
hardship on them that they should sud¬ 
denly be arrested and their animals be left 
to the tender mercy of others. 

That tlien is how the facts stood on 
October 9, when we granted a further 
adjournment till to-day. We also directed 
that any further affidavit which the pro¬ 
secution wished to put in should be put in 
by October 13 peremptorily. Clear intima¬ 
tion was also given to the Advocate-General 
by tile Bench that unless the requisite 
order from Government for deportation, or 
alteruativelj' for discharge, was not obtain¬ 
ed by to-day, then the natural and probable 
consequence would be that we should 
direct the accuse<l to be discharged. 

All affidavit has since been put in by the 
prosecution but in effect it carries the case 
no further. Substantially nothing further' 
has been done by the prosecution. We are 
still without the treaty, hut what is more 
important we are stiil witliout any order 
from Government. The order that I have 
made such frequent reference to is that 
contained in sub-s. (1), viz: “Whenever m 
a Presidency Town tlie Commissioner of 
Police or elsewhere the Magistrate of the 
District, considers that the Local Govern¬ 
ment shoxild be moved to issue an order 
under s. 3 in respect of an}' foreigner who 
is within the limits of such Presidency 
Town or of the jurisdiction of such Magisj^ 
trate, he may report the case to the Local 
Government and at the same time issue a 
warrant for the apprehension of such 
foreigner." Then sub-s. (5) provides that :-y 

“Any officer, who has in accordance 
the provisions of sub-s. (4), ordered a 
foreigner to be detained or released on Ins 
executing a bond shall forthwith report the 
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fact to the Local Govemmeat. On the But [ do feel this strougly. We are deal- 
recoipt of a report under this sub-section iug here with the liberty of the subject, 
the Local Government shall without delay Shortly stated, this man, accused No. 1, has 
either direct that the foreigner be discharg- been under arrest and in the custody of the 
ed or make an order for the removal of Police from September 17 up to to-day. 
such foreigner in accordance with the pro- That is nearly a month. The original 
visions of s. 3." action taken by the Commissioner of Police 

Then turning to the main Act, s. 3 pro- in not reporting the matter to Govern- 
vides that:— ment forthwith after the arrest was, in my 

*‘The Governor-General o£ India in opinion, illegal. That matter was put 
Council may, by writing, order any foreigner straight on September 23. But even then 
to remove himself from British India, or a whole fortnight has elapsed and even 


to remove himself therefrom by a particular 
I’oute to be specified in the order; and any 
Local Government may, by writing, make 
the like order with reference to any foreigner 
within the jurisdiction of such Govern¬ 
ment.’' 

It will be seen, therefore, that in this 
class of case every thing depends upon 
the order of Government. The Commis¬ 
sioner of Police has no power to deport 
anybody under this Act. It is not like 
cases under the Bombay Police Act where 
a certain discretion—and a wide discretion 
—is given to the Commissioner of Police 
to deport certain people who are believed 
to be the associates of thieves and so on. 

What power then is there to retain ac¬ 
cused No. 1 any longer in custody, and 
what power is there to impose the condi¬ 
tions of bail on accused Nos. 2 and 3 as 
the price of their retaining an ostensible 
liberty? In my opinion the case to-day has 
reached a point wliere, without an order 
from Government of deportation under s. 3 
of the Act, any such continued deten¬ 
tion or any such continued bail is an illegal 
or an improper detention within the mean¬ 
ing of s. 491 (1) (6) of the Cr. P. C., or 
alternatively these particular accused are 
not being dealt with according to law 
within the meaning of s. 491 (1) (a). 

In my judgment it is incumbent on 
Government under s. 3-A, sub-s. (5), of the 
Foreigners Act, to give their orders for 
the discharge of the foreigner, or else for 
his removal under sub-s. (5) without delay. 
I quite recognise that a reasonable time 
must be allowed in such cases, and that 
naturally, owing to the conditions under 
which Government Departments must work, 
one cannot expect that matters of this sort 
can be dealt with with the same speed as 
if it was merely a case of making an applica¬ 
tion direct at once to some single individual 
who had complete power to dispose of the 
matter there and then. 


still, as I have already stated, there is no 
order from Government. 

As far as I can see here, a wrong pro¬ 
cedure has been adopted. The matter 
should have been investigated first, and the 
arrest made afterwards. Then there would 
have been no difficulty in obtaining the 
orders of Government soon after the arrest. 
But it does not rest with the Commissioner 
to dej^ort alleged foreigners under the 
Foreigners Acts. That is a matter for the 
Government and solely for the Government. 
But there the Act, as lhavo explained, puts 
a restriction on the executive powers of 
Government of deportation, viz., that tliey 
must be exercised without delay on the 
receipt of the report from the Commissioner 
of Police. 

In my opinion the time that has elapsed 
here does constitute such delay. Further, 
in my opinion, it Avould be unfair on the 
petitioners to postpone the present hearing 
of this Rule iihi any longer. This is the 
third time on wliicli it has come up for 
hearing. To-day there Is no order of Govern¬ 
ment as to these men's deportation. Ac- 
cordingl}', in my opinion, this Rule nial 
ought to be made absolute and all three men 
discharged from custody or detention. 

Under these circumstances it is unneces¬ 
sary for this Court to say anything on the 
point whether these men are foreigners 
within the meaning of the Act. There being, 
in my judgment, a clear ground on which 
this Rule should be made absolute I do not 
see the necessity or the desirabilit)'' of 
embarking on a discussion of a point which, 
in my judgment, is not necessaiw for our 
decision on (he main point of the case, 
which after all is whether these men should 
be set at liberty or whether they should 
any longer be detained^ in the custody of 
the Police. ‘ 

Fawcett, J* —I agree in making the 
Rule absolute on the ground that these tiliree 
persona are being improperly detained. 


lit 

Pending the proceedings two of them have 
been released on bail, but in effect tliey are 
in detention under special arrangements 
for their temporary liberty. 

The authority vested in the Commissioner 
of Police to arrest a person, who he thinks 
is a foreigner, under sub-s. (1) of s. 3-A is 
one that he can, in my opinion, exercise 
by himself, and I do not think that his 
power is restricted to a case where he can 
simultaneously obtain orders from Govern¬ 
ment for the removal of such foreigner. 
But undoubtedly sub-s. (5) requires that 
after the Commissioner of Police has 
reported that he has ordered the foreigner 
to be detained or released on bail, the Local 
Government is to take action without delay. 
Accordingly when sub-s. (4) of the same 
s, 3*A authorises the Commissioner of Police 
to direct a foreigner to be detained in 
custody pending the orders of the Local 
Government, this must obviously be read 
with the direction in sub-s. (5) that I have 
already mentioned, requiring these orders 
to be given without delay. That is to 
say, it cannot be contended that the Com¬ 
missioner of Police could direct a foreigner 
to be detained in custody for an unreason¬ 
able length of time pending the orders of 
the Local Government, c. g., for six months. 

In my opinion the provision of sub-s. (5) 
about the orders being given without delay 
is mandatory, and sub-s. (4) must be read 
as if the words “pending the orders of the 
Local Government” were qualified by the 
words “such orders being obtained witliin 
a reasonable time,” for “without delay" 
means this. 

I agree with my learned brother that 
the fortnight or more that has expired since 
the proceedings when these persons were 
re-an'ested on September 23 has given ample 
time for obtaining the orders of the Local 
Government, and that the delay renders the 
further detention of these persons improper. 
I do not mean to lay down any general 
rule that an order must always be obtained 
within a fortnight after the report of the 
Commissioner of Police. But in view of 
the warning we gave and the other cir¬ 
cumstances, especially the legitimate doubt 
that arises whether these people are really 
foreigners, it is a case where this Court is 
justified in exercising the powers ffiven it 
by 8 . 491 of the Cf. P. C. ^ 
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1920, provides that: "In disposing of any 
such Kule, the Court may, in its discretion, 
make an order for the payment by ore 
side or the other of the costs of the Rule." 
We think in this case that the costs of 
the Rule should be paid by the respondent. 
As regards tlie mode in wliich these costs 
are to be ascertained the applicant appears 
here by Counsel ]\lr. Kazi Kabiruddin 
instructed by a High Court Pleader Mr. 
Bhandarkar. It was suggested to us that 
we should make an order that the costs be 
taxed as on the Original Side. I am 
aware that this is a form of order which is 
sometimes made in an ai.)propriate case 
in certain branches of this Court. But 
speaking generally costs on the Original 
Side are matters between Solicitor and 
client and are not between Pleader and 
client. Consequently I do not think it 
would be proper in this present case to 
direct the costs to be taxed as on the Origi¬ 
nal Side. 

On the other hand there is a suggestion 
by the Government Pleader that the peti¬ 
tioners should be content with Rs. 30 for 
the whole of these hearings, and that they 
are not to be allowed even the costs of their 
Counsel. This contention appears to me 
to be wrong. The Crown appeared here 
by the Advocate-General and the Govern¬ 
ment Pleader, and, in my opinion, having 
regard to the importance and to the diffi¬ 
culty of the case it was quite right and 
proper that the petitioners should wish to 
have Counsel to oppose the Advocate- 
General. 

Under these circumstances, we think the 
proper order will be to direct the Registrar 
to assess the petitioners’ costs of this Rule, 
and that in doing so he do allow reason¬ 
able costs of Counsel and also reasonable 
costs of the affidavits which have been 
filed in support of the applications. The 
costs as so assessed to be paid by the 
respondent. 

Fawcett, J.— I concur. 

K. 8 . D. Rule made absolute. 


tn re Jagerdeo. 


^aPten, J.--A8 regards the question of 

posts, r. 5 of the Appellate Side Rules, 
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LAHORE HIGH COURT. 

Criminal Revision Petition No. 888 

OF 1924. 

July 18, 1924. 

Present: —Mr. Justice Fforde. 

AMAR NATH— Petitioner 

EMPEROR— Respondent. 

Evidence Act (I of 1872) ,s. 165 — Evidence in Court, 
whether can be tested by extraneous matter — Judge, 
duty of. 

A Judge has no right to test evidence given in 
Court by material which has not legally been m.ade 
evidence. He has. the right and the duty to Lest a 
witness’s evidence by putting questions to liim for 
the purpose of clearing up any matters which may be 
ambiguous or doubtful. But before he is justified in 
commenting adversely upon a witness’s evidence, he 
must establish the particular fact warranting such 
cricitism by proper evidence in Court and not by 
reference to documents which are not properly on the 
record. 

Application for revision of an order of 
the Sessions Judge, Shahpur, at Sargodha, 
dated the 10th January 1924. 

Mr. Ram Lai, for the Petitioner. 

Mr. Jai Lai, Government Advocate, for 
the Respondent. 

JUDGMENT. —This is a petition by 
Pandit Amar N-ath, Sub-Inspector of Police 
at Sahiwal Police Station, in the District 
of Shahpur, praying that certain remarks 
of the Sessions Judge of Shahpur appear¬ 
ing in his judgment in the case of Muham¬ 
mad Ishaq V. The Crown, should be 
expunged from the record. The words 
complained of are as follows:— 

“The Public Prosecutor laid great stress 
on the evidence of Pandit Amar Nath, but 
I am afraid the Police Officer is clearly guil¬ 
ty of perjui’y.. He made the District Magis¬ 
trate believe, as appears from his statements 
before him and from the judgment, that he 
was present at Sial Sharif from 4th to 6th 
and that he heard the speeches made on 
these two nights. His first report, Ex. C-l, 
made me suspect that he was not present at 
least during the previous night at Sial 
Sharif, and hence I sent for his roznamcha, 
Ex. C-2, which shows beyond all doubt that 
Pandit Amar Nath was not at Sial Sharif 
but at Sahiwal on the night of the 5th-6th 
October, and, therefore, he could not have 
heard the speeches the said Maulvi made on 
the evening of the 5th. The roznamcha of 
the 5th-6th shows that he arrived back 
at the Police Station Sahiwal, at about 
7 p. M. on the 5th and left again on the 


morning of the 6th at 6 a. m. This Sub- 
Inspector’s testimony, therefore, could not 
be relied on and it is a fit case, I think, in 
which the District Magistrate may call up¬ 
on him to explain why he made such a false 
statement.” The Sub-Inspector in giving 
his evidence before the District Magistrate 
states, according” to the English record, that 
he was present at Sial Sharif from 4th to 
6th October 1923 during the gathering con¬ 
nected with the Urs of Khawaja Shams-ud- 
Din. and further on in his evidence he states 
that “On the night between the 5th and 
6th accused again made an abusive speech 
against the Golra Pir.” 

The learned Sessions Judge concluded 
from this evidence that the petitioner was 
intending to convey that he was at this Urs 
continuously from the 4th to 6th October, 
inclusive, and also that he himself hearcl 
the speech made on the night of the 5th- 
6th. There was no cross-examination of 
this witness to clear up the question as to 
whether or not he was speaking of his own 
knowledge with regard to these speeches 
and other matters, and whether or not he 
was present at the Urs for the whole period 
between the 4th and 6th October. Nor did 
the learned Sessions Judge question him on 
these matters, but it appears that the learn¬ 
ed Sessions Judge sent for the roznamcha 
of the petitioner’s Police Station and from it 
ascertained that from 7 p. m. on the 5th of 
October until 6 a. .m. on the 6th the peti¬ 
tioner was at his Police Station, and, there¬ 
fore, could not have been* present on the 
occasion of the speech of the night of the 
5th-6th. 

Now, if the learned Sessions Judge had 
come to the conclusion that the petitioner 
intended to convey thab he was in fact pre¬ 
sent on the night of the 5th-6th, he should, 
on ascertaining that this was not the case, 
have given him an opportunity of explain¬ 
ing how it was he came to make such a 
statement. Instead of doing this the Ses¬ 
sions Judge proceeded, as a result of a 
comparison of the Police report with the 
petitioner’s evidence given in Court, to stig¬ 
matize him as a perjurer. Such conduct 
on the part of the Sessions Judge was obvi¬ 
ously highly improper. A Judge has no 
right to test evidence given in Court by 
material which has not legally been made 
evidence. He has the right and the duty 
to test a witness’s evidence by putting ques¬ 
tions to him for the purpose of clearing Up 
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any matters which may l)e ambiguous or 
doubtful. But before he is justified in 
commenting adversely upon a witness's 
evidence, he must establish the particular 
fact warranting sucli criticism by proper 
evidence in Court and not by reference to 
documents which are not properly on the 
record. The learned Sessions Judge liad 
no right wliatsoever to i)ut the roznamcho 
referred to in his judgment, which he des- 
cribles as Ex. C-2, upon the record of the 
proceedings. Such a procedure on his part 
is not only highly irregular but is entirely 
illegal, and may, as has happened in the 
present case, lead to grave injustice being 
done to the reputation and cliaracter of a 
witness. It is admitted by the petitioner 
that he Was at his Police Station between 
7 p. M. on the 5th and (> a. m. on the 6th and 
was not present when the speech made on 
the night of the 5th or early morning of 
the 6th was uttered. Had the learned Ses¬ 
sions Judge come to the conclusion that 
this was the case, he should have asked 
the witness for an explanation before 
charging him with the crime of perjury. 

It is an elementary principle of justice 
that no person should be condemned with¬ 
out being given an opportunity of being 
heard in his own defence. 

In the present case there is no doubt that 
the learned Sessions Judge was justified in 
coming to the conclusion that the peti¬ 
tioner did purport to speak of his own per¬ 
sonal knowledge, but as soon as the learn¬ 
ed Sessions Judge had occasion to believe 
that this was not so, he should have given 
the petitioner the opijortunity of explaining 
the matter. As already stated the impro¬ 
priety of the learned Sessions Judge con¬ 
sists in condemning the ,witness upon the 
strength of a document which was not in 
evidence, and which could not be made 
evidence ; and without giving him an op¬ 
portunity of explaining the matter. I am 
satisfied that the petitioner had no inten¬ 
tion to mislead the Court and the Urdu re- 
coi’d, which is somewhat at variance witli 
the English translation, gives support to 
this view. In the Urdu record the peti¬ 
tioner stated ‘TAventto the Urs Sial Sharif 
for the purpose of making arraugeiuenls 
there, which Ur* is from the 4th October 
onwards.” He did not state, nor did he 
mean to state, that he was present at this 
gathering continuously from the 4th to the 
6th of Octo'ber inclusively. Had he been 
. cross-examined , by Counsel for the defence. 
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or questioned by the Judge in the I'rial 
Court, the matter would have been cleared 
uj) at once. The evidence of the petitioner 
appeared before the Sessions Judge on 
paper. He was not himself present and he 
had no opportunity to explain any ambi¬ 
guities which might appear in his evidence. 
Nor did the Sessions Judge give him any 
opportunity at any subsequent time to ex¬ 
plain matters. I am satisfied that very 
serious injustice has been done to the peti¬ 
tioner and that the remarks complained of 
are entirely unwarranted. I accordingly 
order that the words objected to; namely, 
“But I am afraid this Police Officer is clear¬ 
ly guilty of perjury. He made the District 
Magistrate believe, as appears fi'om^ his 
statements before him and from the judg¬ 
ment, tliathe Avas present at Sial Sharif 
from 4th to 6th and that he heai’d the 
speeches made on these two nights,” and the 
Avords “This Sub-Inspector's testimony, 
therefore, could not be relied on and it is 
a fit case, I think, in AA'hich the District 
Magistrate may call upon him to explain 
Avhy he made such a false statement,” and 
the passage toAvards the conclusion of his 
judgment, "As I find that the only inde¬ 
pendent Avitness had made a false state¬ 
ment in Court," be expunged from the re¬ 
cord. 

K. s. D. Revision accepted. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 551 

OF 1923. 

(Criminal Revision Petition' No. 439 

OF 1923;. 

August 22, 1924. 

Present: —Mr. Justice Madhavan Nair. 

KUMARAGURUDASA SVVAMIOAL— 
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Petitioner 
ventus 

KRISHNASWAMY MUDALIAR 

AND OTHERS—ACCUSED NoS. 1 TO 5— 

RK,SP0N DENTS. 

Pnwl Cndf.iAcI XLVnf ISHf)), .v. 

• conlrurersy- - Viijitnl txprafnions- 

liharacter not assailed—(Jj^ence. 

A book was written by the accused, in reply to one 
written by the complainant, on highly controversial 
religious matters, in which the licensed • used 
violent expressions against Uie complainant and his 
work, without, however, assaUiDg his personal chATao- 
tpp ajid respectability: - 
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Held, that the language used -when taken witli the 
context was not defamatory, [p. 145, col. 2; p. 146, col. 1.] 

Petition, under s. 439 of the Or. P. C., 1S98, 
praying the High Court to revise the order 
of discharge dated the 10th November 1922 
and the order of acquittal dated the 19th 
March 1922 of the Court of the Chief Pre¬ 
sidency Magistrate, Bgmore, in C. C. No. 
11471 of 1922. 

FACTS. —The complainant, a Siva ascetic 
and religious teacher, published a contro¬ 
versial vrork the “Siva Samya Sarabham” 
in which he attacked Vaishnavism, its foun¬ 
ders, disciples and followers in gross and 
vituperative terms. In reply the accused 
wrote a rejoinder ‘Parabrahma Tattva Vila- 
kkam” in which he indulged in similar 
language but ran the attack against the 
complainant personally. 

The accused was charged with the offence 
of defamation under s. 500, Indian Penal 
Code. The following are the more import¬ 
ant of the alleged offending passages: — 
“We have come forward to establish that 
the Srimad Parama Vaidika Sudha Satwa 

Visishtavaita is the only true religion. 

.to publicly expose his (complainant’s) 

falsehoods to condemn and destroy liis cruel 

and egotistical words.because he is a 

wretch who goes about abusing by means 
of falsehoods, misinterpretations, and egotis¬ 
tical, cruel words,...because his book is a 
mere string of abuses.” 

“Is this man named KumaraOurii Dasan 
(complainant) to swallow the other portions 
of the Sruti ? or did he omit to refer to 
them by his ignorance (literally blindness)? 
or without understanding the iSruti, and 
knowing only a little portion thereof, he lias 
come forward to unscrupulously utter lies, 
believing that no one knows the Sruti 
better than he.” 

“We boldly condemn this man who can 
be aptly compared to an ignoramus and his 
works.” 

“The blithering nonsense of KumaraOuni 
Dasan in his book of ignorance has been 
condemned.” 

“This man and his books will be praised 
only by atheistic, Pandara wretches, like 
crows which are fond of corpses. Those 
who excel in the knowledge of the Sastras 
■will touch neither him nor his books ?" 

Kumara Guru Dasan is one of those 
Pashandas who go about abusing and con¬ 
demning and who are the reincarnations 
in this Kaliyuga, in the form of men, of 
those Asuras^ Rakshasas and Paisachas 
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who could not bear to hear the praises of 
our Lord and died like Hiranya, Havana, 
Duryodhana, Kamsa, Dantavarka, 8isupala 
etc." 

“Although we have not coiidemneil tli^ 
other perverse arguments, the abuses, the 
contemptuous statements, the nonsense and 
the falsehoods contained in his books, we 
have sent out this book, even as Sri Hama 
sent Hanuman to kill Havana and other 
Rakshasas.” 

“He has the egotistical pride to say he 
has written an l^pauishad. Hence we have 
called liim a fool puljlicly.” 

“We liave .said at page SO of this book 
that Hiranya and Havana and such like 
alone can be compared to this Kumara 
Guiai Dasan.” 

“Now, who is an Asura ? 

“An Asura is he who out of desires for 
heavenly idoasures illtroats tlie soul within 
and wlio always has wicked desiies, lialied, 
l)ain and vain gloriousncss.” 

“There is no dilbculty in saying tliat llic 
complainant is an Asura. On the basis on 
this Sruti alone, wc have compared liim to 
an Asura.” 

The Chief Presidency Magistrate, Madras, 
held tliat altliough the language used was 
vituperative, it was provoked by eciually 
abusive language of the complainant, and 
that the accused liad given reasons for 
holding that the complainant luul miscon¬ 
strued or misused texts. “Milder word.s 
might have been used but the words used 
amount to nothing more than a flat con¬ 
tradiction of the complainant’s affirmation 
coupled with an expression of opinion on 
the complainant’s character and mentality 
as revealed by the complainant’s polemical 
methods.” The language, liowever, violent 
expression of sectarian views, was held not 
defamatory and the accused was acquitted. 

Against the said order of acquittal, the 
complainant preferred a criminal revision 
petition. 

Messrs. V. L. Ethiraj mid W Vituvanatka 
Santry, for the Petitioner. 

Mr. F. S. VaZy for the Respondents. 

ORDER. —This is an application to 
revise an order of acquittal passed by tlie 
Presidency Magistrate. A Ijook was written 
by^ the 1st accused as a reply to a book 
written by the complainant. Both the 
books deal with liighly controversial reli¬ 
gious matters. In expressing his opinion, 
the 1st accused has no doubt used violent 
expresBions, but taking them along witlj 
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iht. roiitext in ■\\ijich they ai)pear. I agree 
witii the ]\jagistrate that they cannot be 
f-)nsi(leiv(l defamatory. I do not think 
tliat the personal character or respect- 
nbiliiy of the complainant is in any way 
a-^T^iileil by the use of the expressions com¬ 
plained of. 

1 dismiss this application. 

Petition ditimissed. 

V. s. r. 

z. K. 


juries Avere slight and she Avas treated as 
an out-door patient only; and that cer¬ 
tain discrepancies in the evidence render¬ 
ed tlie above defect more than a formal 
defect. 

The dispute in this case Avas a family 
squabble. The complainant is the mother- 
in-law and accused No. 1 is her son-in- 
laAA*. The remaining accused Avere relations 
of the son-in-law. The JMagistrates heard 
the case, and took down a considerable 
body of evidence for the prosecution. The 
defence Pleader said he had no evidence 


BOMBAY HIGH COURT. 

Cki.AiiNAL Reference No. 90 of 1924. 

October 1. 1924. 

Pre.'ie)it: —Air. Justice Marten and 
Mr. Justice FaAA’cett. 

NAMDIaO LAKMAN —Accused—Applicant 

versus 

EMPEROR— Respondent. 

Crimijial Procedure Code UlcM’ of IS9S}, ss. 20.i 
lli'i, .5o’7— \oU‘appealab}e caf<e--()mi.s.'(ioa to record 
reajiotis for ;indinfj- Defect, whether fata!. 

AV)u*ic in a non-appealablo case tht-re is clear evi- 
Uence to justify the conviction, the omission on the 
part of the Court to comply -with the provisioaa of 
cl, (A) of .s. 263. Cr. P. C.. morelv amounts to an 
irregularity which can be cured under s. 537 of th (5 
Code. 

Snbrahniania Ayyar v. King-Emperor, 25 M 61* 3 
Bom. L. K. 510; 11 M. L. J. 233; 28 I. A. 257- 5 C W 
N. 866; 2 Weir. 271; 8 Sar. P. C. J. 160 (P. C.), distin¬ 
guished. 

Queen-Empress v. Shidganda, 18 B. 97; 9 lad Dec 
(.V. .s.) 1*73, not followed. 

Emperor v. Bankatram Lachiram, 28 B. 5.33- 6 
Bom. L. K. 379; 1 Cr. L. J. 390, referred to 

Reference made by the Sessions Judge 
Poona. 

JUDGMENT. 

Marten, J. — This is a Reference by the 
Acting Sessions Judge of Poona Avith 
respect to the conviction of accused Nos 1 
and 2 for voluntarily causing hurt under 
8. 323, Indian Penal Code. The ground 
on Avhich the learned Judge recommends 
to us that the conviction and sentence 
should be quashed is that the Magistrates 
recorded evidence at some length, but 
omitted to record any statement of their 
reasons for such conviction as required hv 
s. 263,Cr. P C. Then the letter of refer^ 

ence says that there was delay in lodgincr 

the complaint; that the excuse that the 
complainant could not make the complaint 
eailiei Avas false; that she alleged that she 
.Avas an m-door patient, whereas her in¬ 


to call on behalf of the defence. The 
order Avas: “Accused Nos. 1 and 2 arecon- 
A'icted and sentenced to pay a fine of Rs, 15 
each, or in default to suffer simple impri¬ 
sonment for ten days. Section 323, Indian 
Penal Code. Benefit of doubt is given to 
accused Nos. 3 and 4, and they are, there¬ 
fore, acquitted." In effect the Magistrates 
AA'ere chivalrous enough to give the benefit 
of the doubt to the tAvo ladies accused Nos. 
3 and 4, and to impose on the men accused 
Nos. 1 and 2 a small fine. 

We have read the evidence, and there is, 
undoubtedIj% ample evidence to justify the 
finding that the complainant, the mother- 
in-law, Avas attacked and injured by ac¬ 
cused Nos. 1 and 2. The trouble arose 
apparently over an alleged right of Avay 
Avhich the accused’s party Avere trying to 
block up. We fully recognise the import¬ 
ance of the directions in s. 263, Cr. P. 0., 
and that the Magistrates should strictly 
adhere to them. We also think that it 
AA'as quite proper of the learned Sessions 
Judge to diHAv our attention in this parti¬ 
cular case to the omission by the Magis¬ 
trates to comply strictly Avith the direct- 
tions in that section. 

But, on the othar hand, there is another 
section to be considered, namely, s. 537, 
Cr.’ P. C., Avhich gives us a discretion not 
to interfere in revision, even Avhere there 
is an error, omission or irregularity in the 
order or judgment or other proceedings, 
unless it has in fact occasioned a failure 
of justice I have no mind to whittle 
away any past decisions of this Court, 
Avhich have held that in those particular 
cases the omission did amount to a failure 
of justice. But, in the present case, we 
are satisfied that no failure of justice has 
been caused, and that the omission to state 
in an additional line or two the .reasons 
for the finding, is really in the nature of 
a technical omission, and not one of t 
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grave nature in the present case. In other, 
words, we have no doubt that the accused 
Nos. 1 and 2 were rightly convicted. 

Further, this is an application in revi¬ 
sion, and not an appeal, and this also is 
a discretionary remedy. So really here we 
have a double discretion to exercise. 

Under all the circumstances of the 
case, therefore, we think that to send 
this family squabble back again to 
the Police Court for a re-hearing or 
for the matter of that, to quash the con¬ 
viction altogether, would really not be a 
course, which would be suitable to adopt 
in the present case. Under those circum¬ 
stances, we are not disposed to intefTere in 
revision and we will direct the papers to 
be returned. 

Fawcett, J. —I concur. The omission 
to comply with cl. (h) of s. 263, Cr. P. C. 
on the part of the Bench Magistrates, in 
my opinion, merely amounts to an irregu¬ 
larity which can be cured under s. 537, 
Cr. P. C., inasmuch as the case was a non- 
appealable one, and there was clear evi¬ 
dence justifying the conviction. It can, 
therefore, be assumed that the conviction 
was based on the Magistrates’ belief of that 
evidence; and it is an omission which has 
not in fact occasioned failure of justice. 
It is not a case of a direct contravention 
of some provisions as to the mode of trial 
like that referred to in Subrahmania 
Ayyar v. King-Emperor (1). The mere fact 
that this Court in the case of Queen-Em¬ 
press V. Shidgauda (2) or in other cases, has 
set aside the conviction for a similar omis¬ 
sion, is not, in my opinion, sufficient ground 
for holding that in every such case the 
Court should set aside the conviction That 
would be contrary to what has been laid 
down in very clear terms by Sir Lawrence 
Jenkins as to the discretionary power which 
the High Court exercises in revision. In 
his judgment in Emperor v. Bankatram 
Lac^iram (3) he says (at page 566);— 

“This discretion ought not to be crystal¬ 
lized, as it would become in course of time, 
by one Judge attempting to prescribe defi¬ 
nite rules with a view to bind other Judges 
in the exercise of the discretion, which the 
Legislature has committed to them.” 

Here I think our discretion should ob- 


^ 540; 11 M. L. J. 2 

c J "lio^tP ^0^' ^ ^ 

„ ® i® S- ® (N. B.) 573. 

(3) 28 B. 533; 6 Bom. L. R. 379; 1 Or. L. J. 390 


viously be exercised in favour of upholding 
the conviction rather than upsetting it l>o- 
cause of a technical error. 

K. s. D. Papers returnc /. 


CALCUTTA HIGH COURT* 

Criminal Appeal No. l89 of 1924, 

July 23, 1924. 

Present :—Justice Sir Hugh Walmsley, Kt., 

and Mr. Justice Mukerji. 

SURENDRA LAL DAS and others— 

Appellants 

versus 

EMPEROR— Opposite Party. 

Criminal Procedu7'e Code (Act V of 1SU8), J-j'J— 
Penal Code (Act XLV of 1860). ss. J04-- 

Rioting and culpable homicide—Causing disappearance 
of (lead body—Joint trial, ivhetker legal. 

Wliere a riot results in the death of a person, and 
thereafter one of the rioters takes a^\•ay the dead 
body and causes its disappearance, a joint trial of 
that rioter for an offence under s. 201. Penal Code, 
along with a trial of all the rioters for olVeiices under 
ss. 148 and 304 of the Code is illegal, as the olfeiico 
under s. 201 cannot be .said to have been coniiniUecl 
in the same transaction in which the olluT oft'ences 
were committed. 

• < 

Criminal appeal against an order of the 
Sessions Judge, Sylhet, dated the 29th 
February, 1924. 

Bfihns Narendra Kumar Basil and Siren- 
dra Coomar De, for the Appellants. 

Babu Jatis Chunder Gtt/ta, for the Crown. 

JUDGMENT. 

Mukerji, J.—The appellant.^ who arc 
five in number were tried along with an¬ 
other person named Abudas by the learned 
Sessions Judge of Sylhet with the aid of a. 
Jur 3 L The charges on which the accused 
were tried were as follows : There was a 
charge against all the accused persons 
unders. 148, Indian Penal Code, .md another 
charge under s. 304 read with s. 149, Indian 
Penal Code, for causing the death of one 
Bodhi Namasut. As against the appellants 
Nos. 1, 2 and 3, there was a fuither charge 
under s. 304 read with s. 34, Indian Penal 
Code, and as against the appellant No. 3 
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tliere was also a charge under s. 201, Indian 
Penal Code. Against the appellant Xo. 4, 
there was a further charge under s. .‘120, 
Indian Penal Code, for causing grievous 
hurt to one Jnan Xamasat. 

The Jury were unanimous in their 
verdict. So far as Abudas was concerned, 
they imanimously found him not guilty of 
the offences witli which he Avas cliavged and 
the learned Sessions Judge agreeing with 
and accepting their verdict as regards him 
acquitted him. With regard to the present 
appellants, the Jury found them all guiltv 
under s. 148, Indian Penal Code, with 
regard to appellants Nos. 1, 2 and 3. thev 
found them also guilty under s. 304 read 
with s. 34, Indian Penal Code. As to aj)- 
pellant No. 4, they further found him guilty 
under s. 323, Indian Penal Code, and "as to 
appellant No. 5, under s. 201, Indian Penal 
Code. 


The learned Sessions Judge agreed Avitli 
the unanimous verdict of the Jur\- in so far 
as they found the appellant s Nos' 1 and 4 
guilty under s, 148, Indian Penal (''ode, and 
the appellants Nos. 1, 2 and 3 guiltv under 
8. 301 read with s. 34, Indian Penal (.’ode. 
But he was of Opinion that the appellants 
Nos. 2, 3 ami 5 should have been convicted 
under s. 147, Indian Penal Code, ratlier 
than under s. 148, Indian Penal Code, and 
that the appellant No. 4 should have been 
convicted under s. 320, Indian Penal Code, 
rather than under s. 323, Indian Penal 
Code, and not being Avilling to differ from 
the unanimous verdict of the Jury, he 
accepted the same and convicted the present 
appellants of the offences in respect of 
■which the Jury found them guilty and sen¬ 
tenced appellant No. 1 under s. 304 read 
with s. 34, Indian Penal Code, to sev'en 
pars’ rigorous imprisonment and appel¬ 
lants Nos. 2 and 3 to five years’ rigorous 

imprisonment each under the same setTtion_ 

no separate sentence being passed on these 
three accused persons under s. 148, Indian 
Penal Code. The appellant No. 4 AA’as sen- 
tended to two years’ rigorous imprisonment 
under s. 148, Indian Penal Code—no 
separate sentence being passed on him 
under section 323, Indian Penal Code, and 
appeUant No. 5 was sentenced to rigorous 
imprisonment for two years under s 201 
^diaa Penal Code—no separate sentence 
being pa^ed on him for the offence under 
8. 148, Indian Penal Code. 

The hrst and the principal objection that 
bas been taken on behalf of the appellants 


to tlieir convictions as aforesaid relates to 
the joinder of the charge under s. 201, Indian 
Penal (’ode, Avitli the other eJiarges upon 
Avbic-li the api)ellants other than the appel¬ 
lant No. 5 have been tried. It appears that 
the case for the prosecution Avas that the 
riot took place over a dispute relating to a 
ffn-pat and that in the course of the riot one 
Jnan Namasut Avas AA'ounded AA'ith a bamboo- 
staff at his knee and one Bodhi Namasat 
AA'as also assaulted—the result of Avhich Avas 
that he died on the spot and that thereafter 
the appellant No. 5 Munsiii along with one 
other person named Lakhidas Avho AA'as not 
on his trial before tlie learned Judge took 
aAvay the dead body and the corpse Avas not 
recovered since tlien. Upon this vieAv of the 
facts it is ditticult to hold that the offence 
under s. 201, Indian Penal Code, alleged to 
liavebeen committed by the appellant No. 5 
^lunshi Avas committed in the course of the 
same transaction in Avhich the other offences 


AA'ere committed. It is quite clear that, so 
far as the olfence of rioting is concerned, 
that must liave ended Avith the serious 
injury inllicted upon Bodhi Namasat and 
the olfences that were committed in the 
course of the riot had all been completed 
before the offence under s. 201, Indian Penal 
Code Avith Avhich the appellant No. 5 was 
charged had come into existence. I, there¬ 
fore, hold that tliere was no justification 
for the trial of appellant No. 5 on the charge 
under s. 201, Indian Penal Code, along with 
the other offences for Avhich the appellants 
AA'ere tried hy the learned Sessions Judge 
and that the Avhole trial Avas vitiated by 
mis-joiuder of charges. 

One other objection Avas taken on behalf 
of the appellants and it was this ; so far as 
tlie appellants Nos. 1, 2 and 3 are concerned, 
there Avas a charge against them under 
s. 304 read AA'ith s. 149, Indian Penal Code, 
and also another charge under s. 304 read 
AA'ith s. 34, Indian Penal Code. These 
charges as they stand Avere not in the 
alternatiA'e but were substantive charges 


against these appellants. Although under 
the laAA’, there cannot be any objection to 
these charges being put forward against the 
accused persons at one and the same trial, 
it is obvious that in some instances they 
may cause embarrassment to them inasmuch 
as they proceed upon an assumption offals 
which may not be identical so far as the 
two charges are concerned and it is desirable 
that, in framing charges Avith regard to 

matters of this description, attention should 
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be paid to the case as put forward on behalf 
of the prosecution and the matter should 
then be dealt with strictly in accordance 
with the allegations which the prosecution 
desires to prove. In this view of the matter, 
I thinkthat the convictions and the sentences 
passed upon the present appellants cannot 
be sustained. Accordingly, I would set them 
aside and direct that the five appellants 
before us be re-tried in accordance with law. 
These appellants, we are informed, are on 
bail. They will remain on the same bail 
pending their re-trial. 

Walmsley, J.— I agree. 

N. H. Appeal allowed : 

Re-trial ordered. 


BOMBAY HIGH COURT, 

Criminal Reference No. 78 of 1924. 

October 10, 1924. 

Present: —Mr. Justice Marten and Mr. 

Justice Fawcett. 

EMPEROR— Appellant 
versus 

MARIA BASAPPA— Complainant. 

Crimvial Procedure Code (Act V’ of 1808), s. 380 
(i )—Prosecution of appi'over --Certificate of Public 
Prosecutor, necessity of. 

It is illegal to institute proceedings against an 
approver for the ofTence in respect of which pHrdt>n 
was tendered to him without the cerliticate of the 
Public Prosecutor. 

Emperor v. Kothia, 30 B. Oil; 8 Bom. L. U. 710; 
4 Or. L. J. 340, Emperor v. (Juuyua, 2‘.) In<l. Cas. 32.3: 
37 A. 331; 13 A. L. J. 421; 10 Or. L. J. 483 and 
Emperor v. Abani Bhuskan, 8 liul. Cas. 721; 37 0. 
845; 11 Or. L. J. 702, not followed. 

Reference made by the District Magis¬ 
trate, Dharwar. 

Mr. jS. S. Patkai\ Government Pleader, 
for the Crown. 

The Assistant Public Prosecutor, for the 
complainant. 

JUDGMENT. 

Mapten, J. —This ia a Reference by the 
District Magistrate of Dharwar recom¬ 
mending that the proceedings now pending 
against the present accused in the Court 
of the First Class Magistrate of Gadag on a 
charge of murder under s. 302 sliould be 
quashed on the ground of the illegality 
of the proceedings. 

The accused was admittedly an approver 
in a murder case in which he was granted 
Q full pardon under s. 337 of the Cr. P. C. 
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That being so, that pardon was a bar to 
any criminal pi‘oceedings being taken against 
him in respect of his complicity in the 
murder subject to any other provisions of 
the Or. P. C. Those other provisions will be 
found in s. 339 whieii provides that where 
such a pardon has been tendered, and the 
Public Prosecutor certifies that in his 
opinion any person who lias accepted sucli 
tender has not complied with the condition 
on which the tender was made, such per¬ 
son may be tried for the offence in respect 
of which the pardon was so tendered. 

Admittedh' here the Public Prosecutor 
lias given no such certificate, but notwith¬ 
standing that tlie learned Sessions Judge 
of Dharwar at tlie termination of the trial 
directed that the approver be put be¬ 
fore a Alagistrate, and that the Pulilic Prose¬ 
cutor be authorised to file a complaint 
against tlie approver and he ordered that 
the approver should be discharged and re- 
arrested and remanded to prison and should 

be produced before a Magistrate when called 
upon. 

That is tlie order on which the ])resent 
complaint before the Magistrate is founded. 
The letter of reference points out that the 
very complaint itself is wanting in tlie 
necessary condition before it can be en¬ 
quired into, VIZ., the certificate of the Pub¬ 
lic Prosecutor under s. 339. In oiir opinion 
that objection is a sound one. The order 
of the learned Sessions Judge would seem 
to have been made per incuriam, and, in our 
ojiinion, it cannot be .supiiorted. 

If one looks at tlie matter in principle, 
there is all t he more reason to construe these 
sections strictly. The accused under one 
section lias been given a i)ardon. Jf, there- 

subsequently to be tried for his 
life, it IS only fair and proper that the speci¬ 
fic directions of the Code which enable that 
to be done should be strictly complied with. 

1 ^ ^ specific condition, viz., that 

tlie 1 ublic Prosecutor has to make a cer¬ 
tain certiiicate. This he has not done. How 
then in common fairness can be acciieed be 
now prosecuted for this crime? It seems to 
me that although there may be other reasons 
for the insertion of this particular provision, 
the 1 ublic Prosecutor is the proper person 
to give such a certificate. I take it tliat in 
the districts he has very much the same sort 
of duties to perform in criminal matters as 

of Bombay has for 
the Bombay Presidency as a whole or the 

Attorney-General has in England. He has 
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access to all inforniation in the possession 
of Government in relation to any olTence, 
and consequently he is often in a much 
better position to say vhether a pniticiilar 
in'oseeution should be withdrawn or pro¬ 
ceeded witli tlian the Judge whose duties 
are solely c-mtined to the evidence before 
him. 

It is conceivable that, on the evidence 
admissible before him, a particular Trial 
Judge may come to a particular conclusion. 
It is ecpially ])ossible that if it was admis¬ 
sible at a trial to liave all possii)le informa¬ 
tion placed before him whether it was strict¬ 
ly speaking legal evidence or not, he would 
have arrived at a different conclusion. How¬ 
ever, that may be, to my mind there can be 
only one construction possible of this section, 
and that construction is not the one which 
the Assistant Public Prosecutor of Dharwar 
who has come here in person to support the 
learned Sessions Judge's decision has asked 
us to adopt. 

Nor if one turns to earlier decisions be¬ 
fore tlie recent statutory amendment neces¬ 
sitating a certilicate from the Public Prose¬ 
cutor, does it appear that a Sessions Judge 
in former days could properly have adopted 
the course which the learned Sessions Judge 
has taken in the present case. We have 
been referred to three cases, viz., Emperor 
v. Kothia (1), Emperor v. Gangua (2) and 
Emperor v. Abani Bkusan (3). These are 
all cases before the recent amendment, and 
they all go to show that the proper person 
to sanction the prosecution of an approver 
on the ground that he had broken his par¬ 
don is tlie District Magistrate and not the 
Sessions Judge. The judgment in Emperor 
V. Gangua (2) is particularly clear on that 
point. However, that is now obsolete law 
So we need not go into that nor discuss the 
case to the opposite effect in Chanan Sinqh 
V. Emperor (4) which the Assistant Pubiic 
Prosecutor of Dharwar drew our attention 
to. 


In our opinion the proceedings in qin 
tion here are illegal and the Rule nisi shou 
be made absolute. We will also direct ti¬ 
the present complaint be withdrawn a 
that the approver be discharged 
custody. 


(1; 30 8. 611; 8 Bom. L. R. 740; 4 Cr I T 
(2) 21) Ind. Cas. 323; 37 A. 331 ia A T V 

j CaB 721; 37 C. 721; 37 C. 845; 11 Cr 

Or.U J.518; 
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Fawcett, J.— I concur. It has been 
urged in support of the learned Sessions 
Judge's order that he has inherent juris¬ 
diction in spite of the ])rovisions of s. 339, 
sub-s. (1), to make that order. No doubt it 
has been laid down by this Court injure 
Ganesh Narain Sethi (5) that as a general 
rule it is the right, and in some cases also 
the the duty, of any person having know¬ 
ledge of the commission of an offence to set 
thelawin motion, even though he is not per¬ 
sonally interested or affected by the offence. 
But that general rule is of course subject to 
statutojy exceptions, and the present case 
is, in my opinion, clearly one of them. 
The pardon that was given to the approver 
prima facie acts as a bar to any prosecu¬ 
tion of the approver for the offence in 
respect of which the pardon was tendered, 
or in respect of any other offence of which 
he appears to be guilty in connection 
with the same matter, except so far as 
the Legislature may authorise a prosecution 
in such a case, and the effect of sub-s. (1) 
of s. 339, as it now stands, is clearly to 
make the certificate by the ‘Public Pro¬ 
secutor the sole basis of a prosecution of an 
approver. It is not suggested that there are 
other provisions, such as Chap. XXXV of 
the Cr.P.O., under which a Sessions Judge’s 
order directing a complaint can be jiistified 
and the general rule of construction 
applies, expressio tinius est exclusio alterius. 
Therefore, it is only under the conditions 
specified in sub-s. (1) of s. 339 that the 
approver can be prosecuted, as the Sessions 
Judge proposes to prosecute him. 

K s. D. Rule made absolute. 

(5) 13 B. 600; 7 Ind. Dec. (N. 8.) 397. 


ALLAHABAD HIGH COUBT- 

Criminal Govenment Appeal No. 417 

OF 1924, 

July 2.1924. 

Present: —Mr. Cecil Henry Walsh. Acting 
Chief Justice Mr. Justice Ryves and 
Mr. Justice Daniels. 
EMPEROR— Complainant 

versus 

CHANDA AND another— Accused. ^ 

Penal Code (Act XLV of 1860), ss. 107, S0L6X^ 
Constant ill-treatment- Severe beating—Death o«c 
shock — Ofienc-t—Omission to prevent beating, ^ 

abetment. 
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, Where the accused who subjected her di\ughter-iii- 
U\v to a continuous ill-treatment, gave her a severe 
beating on the day previous to her death, and the 
tnedical evidence showed that the death was due to 
“shock from several blows on an unnourished girl 
suffering from chronic lung disease" : 

Beld, il) that the accused did not intend or con¬ 
template the death of the deceased as a result of the 
beating that u'as inflicted on her and was not, there¬ 
fore, guilty of an offence under s. 304, Penal Code ; 
[p. 156, cols. 1 & 2.] 

(2) that under the circumstances of the case the 
accused was guilty of an offence under s. 323, Penal 
Code. [p. 158, col. 2.] 

To constitute abetment there must be under s. 107 
of the Penal Code either (1) instigation, (2) conspiracy 
or (3) actual aid either by an act or an illegal omis¬ 
sion. [p. 158. col. 2; p. 159, col. 1.] 

The mere fact that the accused was sitting liy 
when another person was beating a third, and did 
not interfere, is not sufficient to constitute abetment, 
[p. 158, col. 2.] 

Criminal appeal from an order of acquittal 
passed by the Sessions Judge, Meerut, dated 
the 17th March 1924. 

■ The Government Advocate, for the Crown. 

Messrs. Ram Nama Prasad and Majid 
Aliy for the Accused. 

JUDGMENT. 

Walsh, A. C. J.— This is an appeal by 
Government against an acquittal. The 
charge is under s. 302, but the Government 
Advocate asked us only for a conviction 
under s 304. The case belongs to that 
class in which parents, or persons in loco 
parentis, are charged in a Criminal Court 
with causing the death of their child, or 
of the child committed to their charge, not 
by one act, about which there can be no 
question, either as to the factum or as to 
its legal character, but by a serie.s of acts, 
or rather by a continued course of treat¬ 
ment, mainly hidden from the outside 
world, culminating in a final act which did 
in fact produce death, because the victim 
had already, by the previous course of 
conduct, been reduced to a condition of 
health which predisposed her to collapse 
and rendered her unable to resist the cul¬ 
minating act as a normally healthy child 
might have done. 

The case appears tome to raise a ques¬ 
tion of grave public importance, particul¬ 
arly in view of the treatment to which 
women generally, and particularly young 
girls, and old widows, are too often sub¬ 
mitted in this country. It has led to 
unfortunate differences of opinion between 
the various legal Tribunals, the evidence, 
which is voluminous, being partly direct 
and partly circumstantial. 

The Committing Magistrate took the view 


VA 

that “tlie death of Musammal Shakuran, a 

poor and helpless girl, was due to ihe 

merciless acts and omission of ihe two 

accused in whose care and custody .she 

% 

was for six months, which finally resulted 
in her death”, and he committed both the 
accused to Sessions under s. 304. 1 agj ee 

with this view, which seems to me the 
most merciful one open to us. What 1 meaiL 
is that I think the facts would support a 
conviction under s. 302. 

The Sessions Judge himself amended llie 
charge to one under s. 302, and then ac¬ 
quitted the accused of everything. He does 
not appearto have considered any alterna¬ 
tive case, either under s. 304, or under s. 
323, or to have invited the opinion of the 
Assessors upon eitlier of these alternative 
cases. As he held the accused to be morally 
responsible for the ill-healtli of the giil, 
which the medical evidence proves to have 
accelerated her death, or to have predispos¬ 
ed her to succumb to the beating, 1 am 
unable to follow his reasoning, and I 
think it right to say that 1 deprecate a 
Judge enlarging the charge, and then 
acquitting, without considering the alterna¬ 
tive minor charge upon which the accused 
has been properly committed, wlien the 
facts in both cases are the same. 

Unfortunately a difficulty lias arisen in 
the course of the hearing this appeal, inas 
much as while my brother is prepared on the 
evidence to convict only under s. 323, 1 
am of opinion that a charge under s. 304 is 
clearly made out, and that a conviction 
under s. 302 would not be wrong. 

The histoi7 of the case is painfully clear. 
The deceased was 14. 8he went to live 
with her husband, and with her husband's 
parents, the two accused. When she 
left her home, she was according to lier 
father Kallu, as well as to the overwhelm¬ 
ing evidence of the accused's neighbours, 
in good health. She showed no signs of 
organic disease. She had no fits. The 
evidence of the neighbours is overwhelming 
that she was starved, ill-treated and over¬ 
worked. Ismail, P. W. No. 3, says; “she was 
fat and fresh”, and became rather weak". 
Musammat Bhuria says ; “she was well and 
strong", and “that her physical state has 
deteriorated". It is superfluous to recite 
the details of this evidence. The fcllovv- 
ing witnesses speak either to isolated acts 
of violence, or to constant violence: — 
Ismail P. W. No. 3, Musammat Bhuria P. 
W. No. 4, Musammat Sukhdei P. W. No. 0, 
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.\Jt(sammat AWadia P. AV. No. 7, Hakimtillah 
P. W. No. 16, Niaclar P. W. No. 17. The 
following speak to tlie steady decliue in 
her appearance of liealth, and strengtli:— 
The father Kalin P. W. No. 1, Ismail P. 
^V. No. 3, Musammal Bhuria P. \V. No. 4, 
Musammdt Zamurrud. P. W.No.5, Pahmat- 
ullah P. W. No. 14, Niadar P. W. No. 17, 
ami Nanwan P. W. No. 18. It would l)e 
ditlicult to find a moie eonviiicing body 
of evidence, if (nistworthy, and while it 
corresponds generally, it is by no means 
a series of repetitions suggesting an 
artiticial creation of deliberate invention. 
The witnesses are said to be hostile to 
the accused, and 1 am prepared to assume 
that they are. This line of attack is often 
pushed beyond the limits of reason within 
whicli scepticism ought to l)e restrained. 
Tliere is no reason why the credit due to 
the prosecution witnesses should lie con- 
lined to those wlio are friends of the ac¬ 
cused or indifferent, and if this class of 
case is ever true, witnesses to the truth, 
if tliey are possessed of ordinary liumanity’ 
can with difficulty restrain their indigna¬ 
tion and hostility. 

The deceased's fatlier had provided her 
with ten suits of clothing, but Musamviat 
Bhuria says tliat she had “no cold weather 
clothes, tliat she was kept with taklif as 
to food and clothes, and wore dirty clothes 
which she brought from home". Musommat 
Zamurrud says: “when the girl came from 
Delhi she was fat, but before she died 
she was reduced. She was ill-treated by 
the woman who kept her sliort of food 
and clothes. Slio had to do all the work 
which is done by several". 

The evidence is also overwhelming that 
the accused were conscious of tliis inhuman 
state of things. iMuhammad Jan the 
brother, who went twice to try and see 
the girl and bring her home, was refused 
access to her by the accused. The first time 
he went he was allowed to see her, after 
Ismail and several others had interceded 
He was not allowed to talk with her He 
found the deceased healthy enough The 
second time, two months later, he was not 
allowed to see her. This incident is con¬ 
firmed by tile Kotu'al a witness who had 

the defence of the accused and 
was certair,Vj^ unfriendly to the accus¬ 
ed. It is not unlikfc?*-- that he thought 

they were acting within iieir ritrhtc, 
day before he? death t'® 

beaten once for a fault t^out spilli^ oif 
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and according to the view of the Judge, 
almost certainly twice. She stood meekly 
still and did not runaway. I infer from this 
tliat she had been reduced to complete sub¬ 
mission and defencelessness. Most of the 
witnesses called, who were neighbours, say 
tliat they expostulated in vain and were 
told to go away and mind their own 
liusine.ss, 

'Phe beating or beatings took place shortly 
before death. There was nothing in the 
beating to cause death, except from shock 
to an enfeebled system. The Civil Surgeon 
says that death was due to shock from 
several lilows on an ill-nourished girl suf¬ 
fering from chronic liver disease. After 
deatli the lungs were found congested and 
chronically intlamed, and the abdominal 
wall was very tliin aiul showed hardly any 
fat. He says that the condition of the body 
might liave been caused b}' starvation, 
exposure and overwork. In my view there 
is nothing else in the case to account for it. 

There is not a shred of evidence to sug¬ 
gest that the girl was Avasting before she 
left home; or that she had already began 
to suffer from neglect ; or tliat the six 
months spent with her mother-in-law were 
merely tiie progressive development of an 
earlier cause. The direct evidence is en¬ 
tirely inconsistent Avith this theory. The 
Doctor, it is true, agreed that it might 
have had a longer histoiy then six months. 
Of course it might. Hoav could he say 
less? TJie duration of symptoms of such 
a character must depend on the rapidity 
Avitli Avhich the cause operates, and on the 
degree of the neglect and Auolence AA’hich 
set them up. The medical eAudence is in 
no Avay inconsistent Avith the histor>^ given 
by the Avitnesses, and strongly supports it. 

The accused did their best by burj'ing 
the body and by other means to conceal the 
cause of death from the father and to pro¬ 
pagate in the A'illage and to the Kotwal a 
false account. The man denied any beat¬ 
ing and alleged epilepsy. At the trial both 
made the false and ludicrous suggestion 
that the deceased was epileptic and met her 
death by falling doAvn stairs, and they 
called Avitesses to support this cock and bull 
story. The wife denies the beating. The 
CA'idence that this denial is untrue, is over- 
Avhelming. But curiously enough the 
Judge seems to think that* there aa'SS an¬ 
other beating just before the death, and that 
the one AA’hich the witnesses speak of, was 
not sufficient to cause the death, and does 
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not correspond with the Doctor’s pout mor¬ 
tem observations. 

The Judge holds the accused morally 
responsible for the ill-health of the girl and 
probably for her death. I agree with this 
finding, except that, in my opinion, the 
medical evidence makesthem certainly, and 
not merely probably, responsible for the 
death. 

I am, therefore, convinced beyond doubt 
that a case is in fact established against 
the accused of having submitted an infant 
girl, for whose support they were respon¬ 
sible, to a continuous, and severe course of 
ill-treatment and starvation, which could 
only have one end if persisted in, and Avould 
certainly have terminated in her death from 
natural causes if they had not accelerated it 
by beating her. They must be taken to 
have seen and known that they were jeo¬ 
pardizing her life by their calculated neg¬ 
lect, as well as by their active brutalitv 
and violence to her young and feeble frame. 
I cannot accept the view that on such fa<Us, 
the only crime committed under the Indian 
Penal Code is an assault under s. 323. By 
6. 32 an omission is just as illegal as an act, 
and the combind causes which were res¬ 
ponsible for the death in this case, appear 
to me to be covered, if legislative enactment 
is necessary to make their criminal effect 
intelligible, by s._30 of the Indian Penal 
Code with the illustration given there¬ 
under. The combined elfect of these to sec¬ 
tions and tlie definition of culpable homi¬ 
cide under s. 299, seem to me to cover thi.s 
case. 

There is al>undauL evidence of motive in 
the way of pecuniary gain. There is al¬ 
ways some pecuniary gain to a parent who 
starves her child and allows it to die of 
neglect. Negligence in the view of the law 
is frequently only economy carried beyond 
legal limits to the stage when risk to others 
is incurred. But the annals of crime show 
that this class of torture of defencels.ss 
childern is by no means confined to the 
poor, or to those who have some paltry pecu- 
niaiy profit to make out of it. It manifests 
itself particularly in some women whosulfer 
from a kind of hate-hunger. There is no 
half-way house. A woman either loves and 
nurtures a child, or she does neither, and 
the present case presents all the features of 
an unreasoning and callous brutalitv push¬ 
ed to a degree which could only end either 

in slow decay or death from excessive 

Violence, 


I would convict both accused under s. 304 
and sentence eacli of them to transportation 
for life. 

Alternativelj' I would agree to the convic¬ 
tion and punishment decided by my brother. 

Ryves, J. —Chanda, an oil-man residing 
in the City of Meerut and his wife Musam- 
nuft Ramzano were committed to the Court 
of Sessions at Meerut charged of an offence 
under s. 304 of the Indian Penal Code. 
The learned Sessions Judge amended this 
charge by charging the accused of murder 
under s. 302 instead of s. 304. At the end 
of a careful trial he in concurrence with tlie 
three Assessors found the accused not guilty 
and ordered their acquittal. He added 
that he was .satisfied that botli tlie accirsed 
were ‘‘morally responsible for the ill-health 
of the girl and proba])ly for her death.'’ 
(lovernment has appealed from this order 
of acquittal, and we have heard the learned 
(lovernment Advocate on behalf of the 
Crown and Mr. Ram Nama Prasad for the 
accused. 

Cp to a point there can be no dispute as to 
the facts. Tlie accused ajipear to have 
been considered well-to-do in comparison 
with their neighbours. Tliey liad a .son 
Majid, who as is usual among such people 
was married while still a child to Muanm- 
mat iShakuran, the daugther of a caste-fel¬ 
low named Kallu, a resident of Delhi. At 
the time of the marriage C'handa executed 
two documents and gave them to Kallu. 
One was a deed of dower promising to pay 
MiiNamwdt iShakuran Rs. 1,000, the other 
was an agreement binding himself to jiay 
Miaanimat Shakuran Rs. 5 a month, pocket 
money, until her husband was able to sup¬ 
port hei'. The marriage is said to have 
taken place some four years ago, and a day 
or two after the marriage the girl went 
back to live with her jiarents in Delhi. 
Some five or six months before the girl’s 
death, which occurred on the 17th of Janu¬ 
ary 1924, that is somewhere about July 
1923, the girl came to live with her hu.sband 
in his parents' house. There seems to be 
no doubt that from the time of her arrival 
she was treated very harshly by her hus¬ 
band’s ]‘arci)ts. 

There can, I Ihink, be no doubt that she was 
not properly fed or properly clothed or look¬ 
edafter withanyniaternalcare, butwas treat¬ 
ed simply as a drudge, and was fre<iuently 
physically ill-treated. The father-in-law 
was most auxious to get out of his promise 
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to pay the d'jwer. In Anmisl he actually 
had a document re 2 :istc*rcd whi'-h at - any 
rate, purpi>rte(l to have l)ecn executed hy 
.M ".yfihi iii'il '^\]-.\kuv,\i\ renouneinir la r claim 
tu dower. Ill this diH-uincnt she \va.'^ ric.s- 
crihe.l a^ '22 years uf a.uc. The document 
was vesidstered and 1 c.inuol ludp thinking? 
tliat the Suii-U'".^dstrar must h-ive Ijeen 
deceived about the irleniiiy of the irirl. he- 
oause it ish ii'd to h-dieve iVom thoDt;C- 
tor's evidence^ as lo the aiipearance of the 
girl, that if she Inu's-df w is jirodueed be¬ 
fore the Rcgi>trar he c(>uld have lieen satis¬ 
fied that she wa-^ of age. d’here is, however, 
no evidence tiiat the document was execut¬ 
ed hy the girl herself. Muhammad Afzal 
Khan who wrote it says that some jiersons 
came to him to get it writtan, whom he did 
not know and whom he cannot identify, 
that liaving written it he rea<l it over to the 
woman who was in a and her thumh 
mark -was taken. Ilahi Haksh witnessed 
the <locumcnt. What he says is that: "it 
w.is writ ten on helnilf of Shaukurau. hut 
not in my presence, (’handa the aceused 
brought it to me saying his flaughter-in- 
law had renounced her dower. I signed it 
at my sliof). The woman did not come. I 
went to llie IcufrJierrif. (Mianda had a fJooJi 
with him. We come to the Sub-licgistrar's 
ofTiee and I identified the woman. I had 
seen her at Chanda's house 8 or 10 days 
before. I thought her age was 10 or 17". 

This is the only evidence to eonneet 
Mufiammat Shakuran with the document 
and if it were necessary to find ns a fact 
that she had in fact executed the document, 
I sliould have dilUculty in holding it proverb 
.1 do not, however, think the point is really 
very material. She may liave been coerced 
or cajoled into executing this document 
and admitting it before the Sub-Registrar. 
This was in August. It appears that 
Kallu, the father of the girl, made two or 
three attempts to get the girl back, but 
neither he nor his son were allowed to talk 
to the girl and were only permitted to see 
her on one occasion owing to tlie remons¬ 
trance of the neighbours. Chanda said that 
he was afraid that Kallu might take the 
girl away and he was unwilling that she 
should leave the house until all claim to 
her dower was given up. 

We now come to the 16th of January. 
On that day it appears that Musamm'at 
Shakuran spilt some oil and that lier 
mother-iu-law, infurirrted by the loss of 
perhaps a pice worth of oil, seized a stick 
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winch is described bv one witness as a 
yar<l l-mg and as thick as one’s thumb, 
(jMiother witue.ss describes it by sa 5 'ing the 
slick was as thick as a tlinmb and was a 
twig fiom a tree) and l^eat her wilh it 
about the head and shoulders and hack. 
There can be no doubt that this was a severe 
heating, so much as. that the neighbours 
exposf ul.ited. Next morning Rahmat Ullahr 
a neighbour, wliose house is just across 
the lane says tliat he saw the girl at 6 a. m. 
doing lier ordinary work, that is to say^ 
slie was carrying cowdung cakes to the 
zanana. This shows, as tlic Judge points 
out, tliat tlie beating on the da.y before 
at any rate was not severe enough to in- 
ca]>acitate her. About 8 o'clock the girl 
seem.s (o have suddenly collapsed and died. 

Nanwa a witness for tlie prosecution says 
tliat at 10 o’clock the same morning Chanda 
came to liini and asked liim to send a wire 
to the father of the girl to summon him as 
the girl was dead. This witness goes on to 
say that Chanda told him that he would 
not bury the girl till Kahn came, lie says 
he did not ask Chanda what she had died 
of and tliat he liad no suspicion then. It 
seems, however, that the neighbours were 
not at allsalisfied about the death of the 
girl and disbelieved Chanda when he said 
that the girl had died in an epileptic fit, 
because so far as they knew she had never 
suffered in this way before. What seems 
to liave aroused their suspicion was because 
it was so sudden and unexpected. It was 
known that the girl had been habitually 
harshly treated and it was suspected ap- 
parentlv that there had been some foul 
play. It seems, however, fairly clear that 
the death was not attributed at the time 
to the beating which the girl had received 
the day before 

Niadar, one of the witnesses, says that 
people were saying that Chanda had killed 
the girl. A report was made at the Police 
Station in the course of the day and Kirpa 
Ram the Sub-Inspector personally made 
local inquiries and it was not till that 
afternoon that the body was taken for 
burial. The father arrived the next day 
and the District Magistrate had the body 
exhumed and sent to the Civil Surgeon for 
examination. The post mortem examina¬ 
tion was conducted by the Civil -Surged. 

He deposes to the finding of bruises on the 
head, back and arm. In his opinion death 
was due “to shock from several blows oa 
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an unnourished girl suffering from chroiiio 
lung disease." 

I think we may take this as proving that 
the girl died from the effects of the beat¬ 
ing which she received on the lOth of 
January, and I think it is also clear from 
medical evidence that that heating if ad¬ 
ministered to an ordinary healthy girl of 
15 or 16 years of age would not cause 
veiy serious injury and would not he ex¬ 
pected by any reasonable person to cause 
such injury. 

The Doctor says that the probable age of 
the girl was about 15 or 16 years and that 
the body was very emaciated. He found 
chornic adhesions of the pleura on both 
sides and both lungs were congested and 
chronically inflamed. He found the heart 
smaller than usual, the abdominal wall 
very thin showing hardly any fat. The 
stomach and intestines were empty. The 
liver was congested, the kidneys were 
small and one was contracted. No doubt, 
he says that the disease of the lungs could 
be caused by starvation, exposure and over 
work, but he goes on to say that although 
he could not tell the duration of the lung 
disease, it was probably more than four or 
five months. His general opinion as to the 
smallness of the heart, the contraction of 
kidneys and the absence of fat in the body 
was that they were due to ill-nourishment 
which probably extended for several months 
and might have extended for a year or 
more. The Civil Surgeon was not asked 
whether, assuming the girl was normally 
healthy six months before he examined her 
corpse, he would have expected the symp¬ 
toms which I have just described, to have 
been caused by ill-nourishment, exposure 
and over-work within the last six months 
only. 

Heading the evidence as a whole, it seems 
to me that the girl was in a bad slate of 
health before she came to live in Meerut. 
It may be that her condition became worse 
owing to the treatment she received there. 
But I cannot believe that her condition was 
entirely due to what she had undergone 
within the last six months. The father 
says that when she left Delhi she was not 
ill and all he says about her condition was 
that when he saw her body it was rather 
thinner than when she left home. 

It is true no doubt that a number of 
neighbours tried to make out that v.hcii 
she came she was in excellent health and 
that she rapidly got worse during her stay 
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in Meeaut, but I am not prepared to take 
the evidence of these wiljiesscs at its [.-k-c 
value. Tliere can bo no douhi that some 
of them at least were piejAidiccd a.cainsi 
the accused. For instance I Itah 

whose liouse adjoins the accused (h j <..^es 
that the girl was very well when sin-(aiine. 
from her liome. Init she was lljin Icdoie 
she died. In cross-examination Jjc admit¬ 
ted that he had never seen her face and 
that lie had heard tliatshe was tldn. 

Kirpa Ham, the Sub Insjiectoj-, win- tiiat 
very clay went to the .‘^pot and made in- 
Cjuirieslias proved the report wiiicli lie wiote 
at -i jv m Me n'corded llint tlicre was en¬ 
mity among t he 7V//s- and that liie ] c( yde 
of the iiiohdUdh gave (»ut that llie day hc- 
fore yesterday lier fathoi'-in-law Ix j-t iici- 
on hcrspillling oil. Some .‘-ay tlial there 
wasn cpKurel l)elween the mothei’-in-law and 
the daughter-in-law and in the said (luaired 
the latter received injury and died of it. 
He says, ancdlier witness told him. (ns 
Chanda had) tliat .‘die liad been .sufferinf’* 
from epileiisy. At any rale, it was known 
that she liad iirepare<l eowdung cakes (ui 
the day on which slic (iical. He said lljat 
he had made impiines fjom \\\e ('haudhri 
of tlie Imtchers and learnt tliat on ncc cnint 
of the bitter enmity amongst tJie Ttlis^ the 
rumour (i. c. of foul jilay.) lias been s])ieacl. 
He, therefore, took no further steps. 

1 have tried to set out the bare facts 
relating to the death of tiiogirJas disjias- 
sionately and coldly as 1 can. 

The leai-ned Judge lias come io the con¬ 
clusion that the evi«lcnce dees not cli.sc-lose 
that the actcused had any iiilcntion c)i wish 
to cause tlie deatli of llie girl. He goes on 
to .say “they seem to hare been JiaVd and 
unimaginative people who regarded their 
daughter-in-law as a n.-cdul clrndgo." In 
this summary of tlie evidence I agree. J 
hold it jiroved that death was due to elioek 
from several hhiwson an ilbnoiuislicd girl 
suffering from elnonic lung disease. I 
agree witli the leaincd Judge in tliinking 
Fiat neither of the a(‘cnsed iiad any wish 
or intention to kill the girl. On the con- 
traiy I tJiink tliey wished the girl to live 
in order that she might be useful to have 
in a immial eaj-aeity. 

1 hold it proved that her death was the 
lesult of the beating she received fi-om 
the hands of Musammat Ranij'ano on tlie 
16th ofJanuaiy amt that underthe eirenm- 
slances Chanda must be held to have 
abetted that beating. 
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I hold, therefore, thattliey are responsible 
for the death of the girl. It remains to he 
seen -what offence, if ans’, the.v have com¬ 
mitted under the Penal Code. 

In my opinion no serious question of law 
arises at all in this case. The law is clearly 
set out ins. 299 of the Indian Penal ('ode 
and is to the effect that “whoever causes 
death hy doing an act with the intention 
of causing death, or with the intention of 
causing such bodily injury as is likely to 
cause death, or with the knowledge that he 
is likely by such act to cause death, com¬ 
mits the offence of culpable homicide". 

I have already held that neither of the 
accused beat this girl with the intention 
of causing her death. Having regard to 
the way in which the beating was inflicted 
as described by the eye witnesses and the 
nature of the actual injury caused as dis¬ 
closed by the post inovlem examination I 
hold that it is not proved that their inten¬ 
tion in beating this girl was to cause suclx 
bodily injury as is likely to cause death. 

There remains the last clause of the 
section. Can it be said that tliey must be 
imputed with the knowledge that it was 
likely that their beating would cause (leath? 
This is to my mind a pure question of 
fact, and must be decided on the evidence 
just like any other fact. There can be 
no doubt that both the accused must have 
known that the girl was in ill-health. Tiial 
she was delicate and thin must liave been 
apparent to anybody. But taking into 
consideration the fact that, in my opinion, 
they did not wish to cau.se her dealli and’ 
that the beating was administered before 
a number of witnesses I do not think I can 
hold that it is proved beyond a reasonable 
doubt, to which even these miserable 
inhuman people are entitled, that they knew 
that what they were doing was likely to 
cause the unfortunate girl’s death. The 
beating itself was not followed immediately 
by any serious consequences. It is proved 
that the next day she was able to do her 
work, and 1 am afraid that on more than 
one occasion before they had probably 
administered as severe a beating without 
any very serious consequences. 1 hold that 
this particular beating was not a part of 
a calculated course of ill-treatment Avhich 
they knew or must be taken to have known 

to be likely to cause the death of the "irl 

In that case I would have had no he^ba 

tion in holding that the accused were 


guilty at least of culpable homicide not 
amounting to murder. 

In my opinion this beating was due to 
the unfortunate fact that the girl had spilt 
some of tlieir precious oil. I cannot, there¬ 
fore, hold that the Court and the Assessors 
were wrong in acquitting the accused of 
the charge under s. 304 of the Indian Penal 
Code, ill my opinion, however, there is 
evidence to prove that on the 16th of 
•January Mnsanunat Ramzano with the 
active connivance of Chanda did beat this 
girl with the result that she died. 

I would, therefore, convict both of them 
under s. 323 and having regard to the fact 
that ihe girl was weak and ill, I think that 
they shouki be awarded the maximum 
sentence under that section. 1 would con¬ 
vict them under s. 323 and sentence them 
each to one year's rigorous imprisonment. 

Daniels, J. —This case has been referred 
to me under s. 42!) of the Cr. P. 0. on 
account of a dilference of opinion between 
two Judges of this Court. The case relates 
to the death of the girl named Musainmat 
Shakuran who was married to the son of 
the two accused Chanda and Mxisainrnat 
Ramzano. The girl came to their house to 
reside as the wife of their son six or seven 
months before her death. Her age at the 
time of her death was 15 or 16 years. At 
the po.vt mortem examination the Civil 
Surgeon found an absence of fat in the 
body and other appearances which pointed 
to ill-nourishment extending over several 
months. The parties are Muhammadan 
Telis. It is established that on the day 
before her death, namely, on 17th January 
last, the deceased had spilt .some oil and 
her mother-in-law, the accused Mxisammat 
Ramzano, gave her a beating. The thing 
was done openly at about 8 a. m. in the 
view of a number of neighboux's The 
stick used is described as a twig or a 
branch of a tree. Several of the witnesses, 
both male and female, describe it as about 
as thick as their thumbs. The 
witnesses who give any details Ismail and 
Musammat Zamurrad, say respectively that 
the blows were struck on the ai’ms and 
back and on the back and shoulder. The 
girl’s father-in-law, the accused Chanda, 
sat by and did not interfere. 

No one realised at the time that the gixl • 
had received any serious injuries. She is 
not even said to have fallen down as the 
result of the beating. Next morning she 
was up and about fetching cowdung cakes 
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usual. About 8 a. it. (the time is given 
in the telegram sent to the girl’s father 
by Chanda accused) she collapsed and 
died. The Civil Surgeon’s evidence is that 
death was due to “shock from several 
blows on an ill-nourished girl suifering 
from chronic lung disease’’. 

The accused was committed to the 
Sessions Court on a charge under s, 304 
of the Indian Penal Code. The Sessions 
Judge altered the charge to one under 
s. 302 but in the end acquitted both 
accused altogether. The acquittal of Musam- 
mat^ Ramzano is incomprehensible, as on 
the Judge’s own finding an offence under 
6. 323 of the Indian Penal Code Avas es¬ 
tablished against her. The Local Govern¬ 
ment has appealed, and the learned Govern¬ 
ment Advocate has pressed for a conviction 
under s. 301 of the Indian Penal Code, or 
failing that, for a conviction under s. 323. 
The learned Acting Chief Justice was of 
opinion that the evidence established the 
offence of murder, though in view of the 
attitude of the Crown, he was content to 
convict under s. 304 of the Indian Penal 
Code and to sentence both accused to 
transportation for life. His view is that 
the accused subjected the deceased to “a 
continuous and severe course of ill-treat¬ 
ment and starvation which could only 
have one end if persisted in, and Avould 
certainly have terminated in lier death 
from natural causes if they had not ac¬ 
celerated it by beating her”. Mr. Justice 
Ryves after an elaborate analysis of the 
.evidence came to the conclusion tliat the 
accused certainly did not intend to cause 
the girl’s death, and further that it Avas 
not proved bej’^ond reasonable doubt that 
they kneAv that the}’- Avere doing Avhat Avas 
likely to cause it. He held that both the 
accused are guilty under s. 323 of the 
Indian Penal Code (the male accused on 
the ground that he AA'as present and abett¬ 
ing the offence), and in vieAv of the pre¬ 
vious ill-treatment and the fact that death 
did result in consequence of the beating, 
he considered that the maximum sentence 
alloAved by the section, namely, one year’s 
imprisonment, should be imposed. 

The case has been re-argued before me, 
and I have read the entire evidence; and I 
may say at once that on the evidence it 
appears to me impossible to hold that the 
accused either intended or contemplated the 
death of the deceased as a result of the beat- 
jug which was inflicted on her. It is clear 


enougli that Mut>ammat Ramzano had taken 
a dislike to her daughter-in-law, that slie 
under fed her, kept her sliort of clothes, 
and used at times to beat Iier. I may note 
at tliis i>oint that the evidence as to pre¬ 
vious beatings is more scantv tlian one 
Avould expect. IMost of tlie Avomen Avho 
appear as Avitnesses, all of Avhom live in 
the vicinity, say that they had not seen the 
accused beat her before. A AA'oman is 
niore likely to be a Avitness of these beat- 
ings^ than a man. \\ hen, tlierefore, 
Hakim Idlali {P. . Xu. Ki) says that he 

had seen Ramzano beating the deceased 
“ scores of times ” and Xiadar (P. W. Xo. 
17) tens of times, ’ one ma\' suspect a 
certain exaggeration. That ‘the female 
accused had beaten the deceased on pre¬ 
vious occasions is, however, undoubtedlv 
the fact. 

The only motive suggested in argument 
Avhy the accused should liave desired to 
make aAvay Avith tlie giil is that they Avould 
thereby get rid of paying tlie alloAvance of 
Rs. 5 a month by AA'ay .of j>in mone\’ whicli 
they had agreed at her marriage‘to pay 
to lier. This suggestion Avill not bear a 
moment's examination. There is not the 
slightest eA'idence that this allowance liad 
ever in fact been paid, and it is most 
unlikely in the circumstances that it eA’-er 
had lieen. The suggestion that the motive 
may have been “ economj' carried l:)eyond 
legal limits ” is pure surmise. The pro¬ 
bability is that the assistance in the house 
Avhich the accused got from the deceased 
AA-as Avorth more to them than lier keep. 
If they thought she was a burden on them 
they had only to send her back to her 
parents, who AA'ould have been onl}'' too 
glad to have her. It is highly probable 
that the refusal to allow her brother to 
see her on the last occasion AV'hen he 
came Avas due to a fear that she might run 
away Avith him. 

The circumstances in which the beating 
took place formed the strongest evidence 
that the accused did not z'ealise that it 
AA’as anything out of the ordinaiy or might 
produce serious consequences. If they had 
thought for a moment that there Avas any 
danger of serious consequences ensuing, it 
Avould have been easy for them to have 
taken her into her room and taken steps 
to stifle her _ cries. Xo less than five wit¬ 
nesses outside the family Avitnessad the 
beating, and though they say they remons¬ 
trated, it is clear that they did not attach 
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ciny i^rcat inipvOrhinrc to it nt ihc lime. 
AccoiiUnjr to their ihca.s, it war> <iuiie in 
the orhiiiAiy eourso that a g'irl who spill 
val'iaLhe oil shf>iiM cr-l a heatine: froni 
tliai (.lomestie tyrant, her inotlicr-in-law. 
Th-a, tli' fa-l that the a"'*nse«l 

hinisht wilho'itaay dhay .sent a telc 2 :rarn 
to th.' "irl'.s i'liii. r callinLr him to the 
funeral and sayin-C that il ums being kept 
Avaituig for him. is strongly agiinst the 
theory that there had been any delil)erale 
attempt to do the girl to death. The. wit¬ 
ness AAiiwan says ho suggested to the ac¬ 
cused that he should send tlie telegram, 
but this does not do away with tlie infer¬ 
ence. It may Ije argued lluU the telegram 
was sent to save ai^pearance.s, but, if so, 
one would expect that cither a letter would 
be sent or the telegram would be delayed 
until it was no longi-r ]iossible for tlie 
girl’s father to arrive in time to see the 
Ijody. Kallu took the singular cour.se of 
wiring to tind out what was the disease 
of which the girl died, waited for a reply, 
and only left Delhi for Meerut on the 
following day, when iie arrived after the 


funeral. 

No argument can be base<l on the fact 
that the accuse<l put in a false defence. 
Kamzano had at any rate beaten the de¬ 
ceased severely on the day before her 
death and thereby committed an offem^e 
punishable with imprisonment. Tlie ac¬ 
cused knew that they were in for trouble 
and took the common course of denying 
every fact which might tell against them. 
I can find no evidence, medical or other, 
to support the view that the ill-treatment 
of the accused would certainly have ter¬ 
minated in her death from natural causes 
if the accused had not accelerated it by 
beating her. The local witnesses do not 
say it ; there is nothing in their evidence 
to show that they regard her life as in 
auv wav in danger. Tiiere is not a word 
in the Civil vSiirgeon s evidence to show that 
the -state of under-nutrition in which he 
found the body was sufficiently grave to be 
likely to produce fatal results apart from 
this particular beating. Had there been 
any such evidence, there might have been 
a reasonable case for conviction on the 
graver charge: without it there is none. 

This Ijrings me to the Civil Surgeon’s 
evidence. It is to be regretted that the 
Civil Surgeon was not ve-called in the 
Sessions Court to clear up one or two 
joints which were left vague in his evi¬ 


dence before the Committing Magistrate.^ 
lie states that when he examined the body 
a!)out two days after the death there were 
no woiiiids on it, but there were abrasions 
or iu-uises three or four days old on the 
cliin, forehead, cheek, breast-bone, back 
and iliiglis. The marks on the back were 
due to a stick, the other marks might be 
due either to a stick, or a fist. The blow 
on the forehead must have been struck 
wiih considerable force. The body was 
very emaciated. The heart was unusually 
small. The kidneys were small and there 
was hardly any fal in the abdominal wall. 
TUe.se facts indicated ill-nourishment ex¬ 
tending over several months, possibly a 
year or more. Both lungs were congested 
and chronically inflamed. This might in 
the Civil Surgeon’s opinion have been 
caused by starvation, exposure and over¬ 
work, but he does not state, and appa¬ 
rently was not asked, whether it was 
likely to have been so caused. Congestion 
of the lung.s may be due to so many causes 
that it would not be fair to assume that 
it was due to under-nutrition unless the 
Civil Surgeon indicates at least a preponder¬ 
ating probability in this direction. As 
I have already said, the Civil Surgeon 
does not state that the lack of nutrition 
had reached a point which was in itself 
dangerous, or which suggested a deliberate 

attempt to starve the girl. 

I find, therefore, that the evidence does 
not establish an offence under s. 304, still 
less under s. 302, against either accused. 
I agree with Mr. Justice Ryves in con¬ 
victing xl/u.sammaC RamzinooE an offence 
under s. 323 of the Indian Penal Code a.n<x 
in imposing the maximum penalty under 
that section. 

Against the male accused I find that no 
offence is established. He never struct 
the girl at all. He said nothing to en¬ 
courage his wife to do so. Indeed, 
on the former occasions on which the gir 
was beaten the witnesses are unanimous 
that it was always her mother-in-law who 
struck her and never her father-in-ls^* 
The only fact alleged against Chanda » 
that he was sitting near by wdien the 
ing was inflicted and that he did not stop 
it. This is not sufficient to constitute an 
abetment. If it w-ere so, every spectatoi 
of an assault, unless he actively 
fered, would be an accomplice and, 
fore, a tainted witness. To ^ 

abetment there must be under s. 
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the Indian Penal Code either (1) instiga¬ 
tion, (2) conspiracy or (3) actual aid either 
by an act or an illegal omission. 

Although it may be a moral duty of a 
person who sees a second person beat a 
third, to interfere, it is not a legal duty 
in the sense that the omission to do so is 
punishable. A private person is entitled 
to interfere to prevent the commission of 
an offence, but he is not in general legally 
bound to do so, and it is only in the case 
of anon-cognizable and non-bailable offence 
that he is entitled of his own motion to 
arrest the offender. I might hesitate to 
differ from my learned brothers on a point 
on which they are apparently agreed, but 
that under s. 429 of the Cr. P. C., the res¬ 
ponsibility for the final decision rests with 
me, and it is obviously impossible for me 
to convict an accused against whom there 
is no evidence that he either committed 
the offence charged or abetted it. In the 
view taken by the learned Chief Justice 
the question did not arise, as if there was 
a conspiracy both accused were equally 
guilty. In the judgment of Ryves, Jthe 
position of the male accused has not been 
considered in detail. 

I accordingly allow the Government 
Appeal against Musammat Ramzano to 
this extent that I convict her of an offence 
under s. 323 of the Indian Penal Code and 
sentence her to one year’s rigorous im¬ 
prisonment. Against the accused Clianda 
the appeal is dismissed and he will be 
set at liberty. 


K. s. D, 


Appeal partly accepted. 


ALLAHABAD HIGH COURT. 

Criminal Revision No, 297 1924. 

August 18, 1924. 

Present: —Mr. Justice Mukerji. 

MUHAMMAD HASAN— Appi>icaxt 

i^ersns 

EMPEROR— Opposite Party. 

Arms Act (XI of 1878^, s. 19 (f)—Temporary posses¬ 
sion of gun without license--Offence, whether com¬ 
plete. 

A person found in possession of a gun belonging 
|o his father shooting birds with it is guilty of an 
pflence under s. 19 (f) of the Arms Act. 


Prabhat Chamlra Choivdhry v. Kmpcn>r, o.") L\ 211). 
12 (\ W. N. 272; 7 C. L. 4.212; 7 Cr. L. J. 112; 3 .'-I 
L. T. 190. (JuccH-hjtnprcss v. Tota Ritm, ICi A 
A. U. N. ( S2; 8 Ind. Di-'c. (N'. s.) 17'J. ipr n- 

i.shecl. 

Criminal revision from an or<.ler of llie 
Sessions J udge, Azamgarli, dated the Tlh 
March 1924. 


Mr. MukJttar Ahmad, hi' the Applicant. 
The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.— This is an ai)plication 
in revision by one Muhammad liasaii who 
has been convicted by a learned ilagislrale 
under s. 19 (/) of the AnnsAcl 1878. He 
was sentence(l to a line of Us. 2(JU Ijv the 
Magistrate. On appeal the learned Sessions 
Judge upheld the conviction but reduced 
the sentence to a fine of Rs. 75. 

In appeal it is contended first that the 
facts found do not make out a case under 
the section under which the api)licanl has 
been convicted and .secondly that the sen¬ 
tence is still too severe. 

The facts found are these : -The applU 
cant's father holds a license for a gun. 
The license which lias been issued 
to him does not mention that lie is en¬ 
titled to hand over liis gun to any 
retainer. The applicant lookout the gun 
of his father for the purpose of shooiing 
birds and it ap))ears tliat lie sliol at least 
one. While thus i^ossessiiig the gun near 
a pond, he was found out by an officer 
of the Police and tlie Talisildar. It lias been 
urged for the applicant that his possession 
was a temporary one and was one wJiicli was 
not contemplated by law. Two cases have 
been cited before me, viz the ca.se of Prabhat 
Chandra Chowdhry v. Eniperorii) and (juecn 
Empress V. Tota Ram {2). In tlie first case 
the gentleman who was entitled to the 
use of the gun was away from the country 
and the gun was in the house. At the 
actual moment of its use a servant of tlie 
owner had in his hands while a mad dog 
had entered the house. The i^ersoji chargecl 
with the offence in the aforesaid case took 
the gun from the servant's liand and fired 
it in order to kill the mad dog. He was- 
convicted of the offence under s. 19 (■/) of 
the Arms Act. It is clear that tlie use of 
the gun for just a minute or two was held 
to be no such possession as was contemplat- 

'!) 35 C. 219; 12 C. W. N. 272; 7 C. L. J. 212; 7 
Cr. L. J. 112; 3 U. L. T. 190. 

(2) 16 A. 27C; A. \V. N. -1891) 82; 8 Ind. Dec. (k. s.) 
179. i 
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ed by law. On the facts, that case is clearly 
distinguishable from the case bef<n-e me.^ In 
the case reported as i^mcn Empress v. Tola 
Ram (2), a servant was taking his master’s 
gun to a gunsmith for repairs. It was held 
that the possession was not such as was 
contemplated by law. In this case tlie ap¬ 
plicant had deliberately ])ossessed himself 
of the gun and had it under his control for 
the time being. There is no doubt that his 
possession was temporary, but it depended 
on the will of the applicant as to how long 
he would possess the gun. It may be that 
he intended to be out for shooting with the 
g\in for the whole day. In my opinion there 
is no escaping from the clear words of the 
section, viz: “Has in his possession or under 

his control an arm.in contravention 

of the provisions." I think on the 

whole tliat the conviction is right. 

As regards the sentence, it does appear to 
me that it is still excessive. The spirit of tlie 
law was not contravened but certainly the 
letter has been contravened. I reduce the 
sentence to a tine of Rs. 25 only. 

K. S. I). 

Sentence reduced. 


BOMBAY HIGH COURT. 

Criminal Refkrence No. 84 of 1924. 

November 5, 1924. 

Present :—Sir Norman Macleod, Kt., 

Chief Justice, and Mr. Justice Crump. 

AUGUSTIN MANWAL PEREIRA— 

Complainant 

versus 

UUMING PASCOL DEMELLO— 

Accused 

Crininiai Procedure Code (Act 1’ of ISOS), if. ZSO 
( 3 )—Order of compensation — Appeal, when competent. 

Section 250 (3), Cr. P. C., means that whenever a 
tiomplainant or informant has been ordered under sub- 
s. (2) to pay compensation e.xceeding lifty rupees, the 
right of appeal is given, whether compensation has 
heen awarded only to one accused or has to be distri¬ 
buted amongst a number of accused in sums not exceed¬ 
ing Rs. 50. 

Oriminal reference made by the Sessions 
Judge, Thana. 

Mr. R. J. ThakoVy for the Complainant. 

Mr. G, N. Thakoi'y instuoted by 
Messrs. Daphtaryy Farreira and Divan, 
for the Accused. 


JUDGMENT. —In this case the com¬ 
plainant was called upon to show cause wh.v 
iieshould not pay compensation to the accus¬ 
ed, under s. 250, Cr.P. C. An order was there¬ 
after made that as the complainant was un¬ 
able to show cause, he should pay Rs. 20 to 
each of the accused Nos. 1, 2, 3 and 4, 
Rs. 40 to No. 6 and Rs. 100 to No. 5. 
An appeal was filed under sub-s. (3) of 
s. 250. The learned Sessions Judge 
appears to have been of opinion that the 
appeal was only competent as regards the 
Rs. 100 awarded as compensation to 
accused No. 5, and that he could not deal 
witli the amounts awarded to the other 
accused because they were under Rs. 50. 
Accordingly lie referred the case to tliis 
Court, asking this Court to pass a similar 
order with regard to the compensation 
awarded to the other accused as was passed 
by Iiiin in the case of accused No. 5. 
We think that the Sessions Judge has 
placed a wrong construction on s. 250, sub- 
s. (3) as in our opinion that sub-section 
means that whenever a complainant or 
informant has been ordered under sub-s. 
(2) to pay compensation exceeding fifty 
rupees, the right of appeal is given, whe¬ 
ther compensation has been awarded only 
to one accused or has to be distributed 
amongst a number of accused in sums 
not exceeding Rs. 50. To put the con¬ 
struction suggested by Counsel for the 
accused on this sub-section would inevit¬ 
ably cause the difficulty which has resulted 
from the present decision of the Sessions 
Judge. 

We tliink, therefore, that in a case 
where the total compensation awarded is 
over Rs. 50, the complainant is entitled 
to appeal. The papers can be returned 
to the Sessions Judge with this expression 
of our opinion that he has jurisdiction to 
deal with the whole of the order awarding 
compensation. 

K. s. D, Order accordingly- 
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JWALA PRASAD l». CHOTTAN. 



ALLAHABAD HIGH COURT. 

LErrBRS Patent Appeal No. 113 op 1923. 

July 2l, 1924. 

Presznt: Mr, Justice Sulaiman and 
Mr. Justice Mukerji. 

JWALA PRASAD— Decree-Holder— 

Appellant 

verstis 

Sheikh OHUTTAN and another— 
Objectors—Respondents. 

Civil Procedure Code (Act V of 1908), s. 4^, 0. XI, r. 4 
—Ezecution of decree—Order against person not party 
•—App?a(, whttker lies—Order against Receiver — 
Seconi a ypeal, whether competent. 

Ni appeal li23 against an order passed in execu¬ 
tion proceedings against a person who is not a party 
to th)3e proceedings, [p. 161, col. 2.] 

Ai order pissed against a Receiver directing him 
to pay back the amount realised byhi^n from the sale 
of the attached property is appealable but no second 
appeil lies in such a case, [ihid.] 

Letters Patent appeal against a judg¬ 
ment of Mr. Justice Daniels, in Execution 
Second Civil Appeal No. 1051 of 1922 dated 
the 5th April 1923 and reported as 73 Ind. 
Cas. 002, reversing that of Hie District 
Jud ?e, Bareilly dated 13th of May 1022. 

Mr. iV. P. Asthana, for the Appellant. 

Mr. U. S. Bajpai, for the Respondents. 

JUDGMENT. 

Sulaiman, J. —This is a curious case 
in wnich much confusion has been caused 
owing to the circumstance that an execution 
case as well as a regular suit relating to 
the same crops were before the same officer. 

Originally Jwala Prasad brought a suit 
against Savva Singh and others impleading 
one Ohuttan also. He obtained a decree 
against the other persons, but Ohiittan was 
exempted. Ha put in an application for 
attaitiment of certain crops and the attach¬ 
ment was made and the crops thus came 
under the custody of the Court. Chuttan 
instead of taking objections in the execution 
department tiled a regular suit in the same 
Court fora declaration that the crops did 
not belong to the judgment-debtor. While 
that suit was pen Ung, an application was 
made by Chuttan praying that the crops being 
perishable property should be handed over 
to some otlicr person for realisation of their 
prioa. It is not quite clear whether this 
application was made in the execution 
department or in the regular suit: though 
it is obvious thatit ought to have been made 
on the execution .side. But from what can 
be githered from the record it is possible 
that it was wrongly made in the regular 
suit. It has been assumed all along that 
the learped Munsif passed an order-^that 


order itself is untenable—that Kahmuddin, 
the son of Chuttan, be entrusted with tlio 
crops and this fact is admitted by Kalimud- 
din. He sold the crops. By the time he had 
realised the amount it appears that Cluitlan’s 
suit was decreed by the First Court. On the 
strength of the First Court’s decree he paid 
half the amount to Chuttan and the other 
half to the tenants. Subsequently the decree- 
holder applied to the Court that Kalimuddin 
be called upon to refund this amount. The 
Court said that as matters then stood Chut¬ 
tan had already obtained a decree in his 
favour and Kalimuddin could not be called 
upon to refund the amount. 

After this Chuttan's suit was dismissed 
in appeal. Moved by the decree-holder the 
Execution Court on the 1st of February 1920 
ordered that Chuttan and Kalimuddin 
should pay the sum of Rs. 1,000, wliicli it 
found to be the value of the crops entrusted 
to Kalimuddin, in Court and in default the 
money to be recovered in the way in which 
execution of a decree takes place. 

On appeal to the District Judge this order 
was affirmed. On the second appeal to the 
High Court a learned Judge of this_ Court 
has allowed the ajipeal and set aside the 
order altogether directing that the appellant 
Jwala Prasad should seek his remedy by a 
separate suit. 

It is necessary to consider the position 
of the two persons Kalimuddin and Chuttan 
separately. 

So far as Kalimuddin is concerned ha 
was no party to the e.xecution proceed'ngs 
nor was he'a party to the regular suit. If 
he be treated as altogether a stranger no 
appeal lay from-the order passed by the 
M insif directing him to refund the anount. 
It is i)05sihle, however, to treat Kali.nadJin 
as a Receiver appointed by the Court under 
O. XL of the C. P. G. In that case the 
order agiin.st him to pay back the amnint 
wo lid be an order under O. XL, r. 4 waich 
would be appealable as an order, but even 
in that view no second appeal would lie to 
this Court. It is, therefore, quite clear that 
no appeal lay to the learned Judge of this 
Court on behalf of Kalimuddin. 

As regards Chuttan, there is this thing to 
be said that he was both a party to the exe¬ 
cution proceedings, though exempted from 
the decree and also in the original suit, but 
when Kalimuddin w’as entrusted with, the 
crops he bocame an officer of the Court. If 
Kalimiddia wrongly paid any part of the 
amount to Chuttan the proper person to 
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rnake a refund of it is Kaliinudclin and not 
t'linttan. I, therefore, lliink that the view 
of the learned Judge of this Court that 
theie should have been no order against 
Chuttan is quite correct. But the order 
against Kaliniuddin could not have been 
interfered with in second appeal. 

J‘~Ientire]y agree with what 
has fallen from my learned brother. I would 
point out only one matter and it is this. 
Chuttan was a party to the decree although 
the decree passed was in his favour. Hav¬ 
ing been exempted fiom the decree be did 
not cease to be one of the parties whose re¬ 
medy in the matter of execution lay in the 
execution department. His suit, therefore 
which was brought in the same Court as 
was seized of the execution was virtually 
an application under s. 47 of the C. P. C. 
An appeal lay from the order of the Court 
in Chuttan s application or suit and the 
decision of the District Judge was quite 
within his jurisdiction. In this view it is 

ically immat^eriul ^vheth^r the order which 
appointed Kalimuddin the Receiver of 
the property was on the original sideorin 
the execution department. In the eye of the 

law the whole matter was before tiie Court 
in the execution department and the order 
must be treated as having been passed in 
the execution department. In this view the 
remarks of the learned Judge of this Court 

that a separate suit will be iiecessarv to 
recover the value of the goods from Kalim¬ 
uddin lose their force. 

By the Court —We accordingly allow 
the appeal and modify the decree passed 

and 

by the Rlunsif 
against Kalimuddm but set it aside so far 
as It affected Chuttan. 

Having regard to the special circuni- 
stancesof the case we direct that the parties 
should bear their own costs. ^ 

Appeal allowed. 


STTRENDRA NATH B08E. [85 I C. 1925] 

CALCUTTA HIGH COURT. 

Apfe-vl from ORiGfNAL Decuee Ko. 192 

OF 1920. 

January 29, 1923. 

Present: —Justice Sir Asutosh Wookerjee, 
Kt., and Mr. Justice Rankin. 

MANMATHA PAL CHOWDHURY 

AXD OTHERS—DeFEND.\NT3—APPELLANTS 

versvs 

SURENDRA NAl'H BOSE and others— 3 
Plaintiffs—Respondent.-?. 

Landlord and tenant—Excess lands in occupation 
of tenant—Back rent, claim foi'. 

la respect of excess lands in the occupation of a tenant, 
the landlord is entitled to recover what is called bock 
rent; in other words, the landlord is entitled in any 
litigation to have an enquiry as to the exact area in 
the occupation of the tenant and the rent recover¬ 
able in respect thereof for the years in suit. [p. 1C3, 
col. l.J 

^ Assanullah Bahadur v. Mohini Mohan Das, 26 0. 
/39; 13 Ind. Dec. (s. s) 1072. Jagannath Manjhiv. 
Jiimman Mi Patwari, 20 C. 217 and Ejel Mullxck v. 
Felai MuUick, 28 Ind. Cas. 4t8; 21 C. L. J. 309, 
followed. 

Appeal against adecree of the Subordinate 
Judge, Nadia, dated the 18th June, 1910. 

Babas A mare)idra Nath Bnse and Rama 
Prosad Mookerjee, for the Ajipellanfs. 

Bahu Pyari Mohan Chatterjee, for the 
Respondents. 

JUDGMENT. —This is an appeal by 
the defendants in a suit for arrears of rent. 
IVe shall refer briefly to the antecedent 
history so as to make intelligible the points 
in controversy between the parties. 

On the 22iid August 1913 the plaintiffs 
sued the defendants for rent of the disputed 
property for thp years 1315 to 1318. That 
suit was decided by the Subordinate Judge 
on the 27lb of May 1916. 'J'he decieewas 
modified on appeal by the District Judge 
on the 3rd December 1918. On second 
appeal to this Court the decree was further 
modified on the 22nd July, 1921. In the 
meanwhile on the 2lst August, 1914, the 
plaintiffs instituted another suit against 
the defendants for rent from the Chaitra 
instalment of 1318 to the Ashar instalment 
of 1321. That suit was decreed and the 
decree was apparently satisfied. Sub¬ 
sequently on the 14th April, 1919,the plaint¬ 
iffs instituted the present suit for recovery 
of what is called excess rent in respect of 
the period covered by the second suit as 
also the rent which has accrued due 
from 1322 to 1325. The Subordinate 
Judge decreed the claim on the 28 th June 
1920. That decree has been assailed befoi'e 
us 8ubst<tntially on three grounds, namely. 
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first, that the rent in respect of the period 
not covered by the previous litigation 
should be decreed at the rate fixed by the 
High Court in the first suit; secondly, that 
the claim in respect of the period covered 
by the second suit is not maintainable; and 
thirdly, that cesses have been decreed at a 
rate higher than that leviable. 

As regards the first point, there is clearly 
no room for serious controversy. In the 
first suit the plaintiffs invited the Court to 
adjust the rent payable in respect of the 
lands in the occupation of the defendants. 
It was found that land had accreted to the 
original tenancy and that grounds existed 
for variation in the rate of rent. The ulti¬ 
mate result was that the rent was fixed at 
Rs. 917-13-0 by this Court in respect of all 
the lands in the occupation of the tenants. 
It is plain that for the period now in suit, 
that is, fi’om 1322 to 1325 which is sub¬ 
sequent to the time of commencement of the 
adjusted rate as determined by the decree 
of this Court, the plaintiffs are entitled 
to a decree at that rate only. The decree 
will be varied accordingly. 

As regards the second point, the plaintiffs 
are in a real dilficulty. When they insti¬ 
tuted the second suit the first suit was al¬ 
ready in progress. In the first suit they 
had prayed for adjustment of rent, that is, 
rent in respect of the excess land in the 
occupation of the tenants as also for settle¬ 
ment of rent at a higher rate than that 
paid before. In the second suit, however, 
they did not repeat this claim, and satis¬ 
fied taemselves with a demand for rent in 
respect of the original lands of the tenancy 
at what is called the old rate. In the plaint 
they slated expressly that they reserved 
the right for settlement of rent of the 
excess quantity of land, and, we gather, also 
for recovery of rent at the enhanced rate. 
No order, however, allowing such reserva¬ 
tion was made by the Court. Consequent¬ 
ly, the question arises, whether the plaint¬ 
iffs are entitled to claim, in respect of the 
period covered by the second suit, a sum 
in addition to what they recovered in that 
litigation. We are clearly of opinion that 
the claim is barred. It is now well-settled, 
that in respect of excess lands in the oc¬ 
cupation of a tenant, the landlord is en- 
. I recover what is called back rent; 
in other words, the landlord is entitled in 
any Utigatioii to have an enquiry as to the 
area in the occupation of the tenant 
^na the rent recoverable in respect thereof 
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for the years in suit. This was decided by 
this Court in the cases of Assanullah Baha¬ 
dur V. Mohini Mohan Das (1), and Jagannath 
Manjhi v. Jumman Ali Patwari (2) and was 
re-atfirmed in Ejel Mullick v. Felai Mullick 
(3j. Consequently, in respect of the excess 
land, the plaintiffs were competent to put 
forward a claim in the second suit. This 
they omitted to do. They might also have 
claimed rent, in respect as well of the 
original land as the additional land, at the 
higher rate, in the same way as they had 
done in the first suit. The decree in the 
second suit would then have been depend¬ 
ent upon the result of the first litigation. 
We are accordingly of opinion that the 
claim in respect of excess land and the 
claim at the enhanced rate for the period 
covered by the second suit is not maintain¬ 
able. In this view, it is not necessary to 
consider the question of limitation which 
has been raised by the appellant and 
sought to be supported by the decision of 
the Judicial Committee in Huro Pershad 
Roy v.Oopal Das Dutt (4), as explained in 
Hurro Kumar Ghose v. Kali Krishna Tha- 
kur (5). Nor need we consider the precise 
effect of the decision of the Judicial Com¬ 
mittee in Hem Chandra Chowdhury v. Kali 
Prosanna Bhaduri (6); but this much is 
incontrovertible that during the pendency 
of the first suit -where a claim was made 
for adjustment of rent in respect of addi¬ 
tional land, the claim for assessment of 
rent at the enhanced rate could not pos¬ 
sibly be taken to have suspended the asser¬ 
tion of a similar claim in respect of the 
subsequent period covered by the second 
suit. 

As regards the third point, we find that 
there are no materials on the record which 
can enable the Court to hold that cesses 
cannot be recovered at the rate claimed in 
the plaint. In view of the comparatively 
small sum in controversy, we do not think 
it desirable to remand the case forfui ther 
enquiry into this point. The decree will 
consequently stand in respect of cesses for 
the period from 1322 to 1325 as allowed by 
the Subordinate Judge. But this will not 
be taken to preclude an investigation into 

a) 26 C. rSD; IS Ind. Dec, (r. s.) 1072. 

^2) 29 0. 247. 

(3) 28 Ind. Cae. 498; 21 C. L. J. 309. 

(4) 9 r A. 82; 9 C 255; 12 0. L. R. 129; 6 Ind. Jur. 
516; 4 Sar. P. 0. J. 363; 4 Ind. Dec. fN. 6.) 820 (P. C.). 

(5) 17 C. 251; fe Ind. Pec. (n. 8.) 705. 

(6) 30 C. Iu33; 8 C. W. N. 1; 3J I; A. 177; 8 Sar. 
P. 0. J. 529 (P. O.) 
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the question of the rate of cesses recover- 
al)]e in respect of any subsequent period. 

The appellants are entitled to their costs 
ill this Court. We assess the hearing fee 
at three gold inohurs. 

K. s. D. Appeal allowed. 


PATNA HIGH COURT. 

MiscelL/VN’eous Judicial Case No. 58 

OF 1924. 

November 14, 1924. 

Present :—Sir Dawson Miller, Kt., Chief 
Justice, and Justice Sir B. K. Mullick, Kt. 
Sir Saiyid ALI IMAM— Petitioner 

versus 

EMPEROR THROUGH THE INCOME 
TAX OFFICER— Opposite Party. 

Income Tax Act (XI of 1922), s. !(—Receipt of 
income in British India, what amounts to—British 
subject employed in Native State — Salary, whether 
taxable—Salary paid into Bank in Native State and 
subseq\iently transferred to British India, whether 
assessable. 

Salary earned by a British subject outside British 
India is not ordinarily chargeable with income tax 
under the Income Tax Act. |p. IG5, col. 2.] 

The receipt of income referred to in s. 4 (1) of the 
Inf'oine Tax Act refers to the first occasion on which 
the recipient gets the money under his own control, 
and where such first receipt is not within British 
India the money cannot be said to have been received 
within British India, [p. 1G6, col. 2.] 

The Income Tax Act contemplates that income 
aconiing outside British India shall not be taxable 
unless (!) it is received in British India or is 
deemed to accrue or arise or to be received in 
British India, or (2) unless it constitutes the profits 
and gains of a business received or brought into 
British India within the meaning of s. 4 (2) of the 
Act. [p. 167, col. 2; p. 168, col. 1.] 

The assesses was employed by H. E. H. the Nizam 
of Hyderabad at a fixed salary for a period of five 
years. Before the expiry of the period, however, the 
iisscssee resigned his post and returned to British 
India. Under the orders of H. E. H. the Nizam the 
b.dance of his salary for the remaining period of five 
years was directed to be paid to him through the 
Imperial Bank of India. The Manager of the Bank at 
Hyderabad instructed the Manager of another branch of 
the Bank in British India to pay a certain sum to the 
assesses in British India and to obtain formal receipts 
from him. The latter Bank obtained the necessary 
receipts from the asseessee, who instructed the Bank to 
the effect that the money may be paid into bis account 
with the branch of the Bank at Hyderabad subject 
to further instructions. The money was paid by the 
Government of H. E. H the Niazm into the as- 
sessee’s account with the. Imperial Bank of India 
at Hyderabad and was soifie time afterwards transfer¬ 
red to the assesses 8 account with another branch 
of the Bank in British India under his instructions • 

Held, that the money had been received by the* 
assessee within the meaning of s. 4 fl) of the Income 
Tax Act at Hyderabad and not in British India and 
was not, therefore, liable to assessment under the Act 
[p. 167, cob 2.1 

Case-law dlsoussed. 
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Reference made uiivder se^'tion 66 (l)of 
the Income Tax Act by the Commissioner 
of Income Tax. 

^Ir. K. P. Jnyaswal, for the Petitioner. 

Government Pleader, for the Crown. 

JUDGMENT. 

Miller, C. J. —This matter comes be¬ 
fore us on a Reference made by the Com¬ 
missioner of Income-tax under s. Ii6 (1) of 
the Income Tax Act, 1922. The question 
for our decision, as stated by the Commis¬ 
sioner, is “Whether, when an assesseevvas 
appointed to a aalai'ied post for five years 
(though without any contract or agreen'.eat) 
and was allowed to resign before the ex¬ 
piry of five years and was granted an 
honorarium in a lump sum equal to the 
salary which he would have drawn if he 
liad served for the whole five years, this 
sum is liable to taxation”. The question 
thus stated in somewhat general terms 
must be answered with reference to the 
particular facts found in tlie case. Two 
points were argued on belialf of Mie assessee, 
first, that the sum so paid was not 
salary within the meaning of s. 7 (0 
the Income Tax Act, 1922, and itecondly, 
if this should be decided against him, that 
tiie sum which was directed by the em¬ 
ployer to be paid to the asses.see through 
the Patna branch of the Imperial Bank of 
India, but was first paid to the Hyderabad 
branch of that Bank and from there tran^ 
ferred to the assessee's account at Patna is 
to be regarded as having been received at 
Hyderabad and not in British India. It 
will be convenient to deal with the second 
point finst. 

'I'he assessee. Sir Ali Imam, according 
to the facts found was offered and accepted 
the post of President of the Executive 
Council ofH. E. H. the Nizam of Hyde^ 
abad for five years on a salary of Rs. 
per month. His employment began on tne 
20th August 1919. After serving for just 
over three years, namely, on the 4th oep- 
tember 1922, he resigned his office. Bis 
resignation was accepted and he made ove 
charge of his office on September 6th 
to his successor. Subsequently on the 
day the Nizam issued a firman in the lo- 
lowing words;—“As owing to certain reasons 
Sir Ali Imam has asked to be relieved m 
his duties I have accepted his resignatio ^ 

I take this occasion to express my 
ciation of the loyal devotion with 

has performed the duties of his high oIncQ 
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during the past three years.” He then di- instruct the Hyderabad branch to pi ace the 
reels Sir Faridoon Mulk to act as his sue- money to his credit at the Hyderabadbraiu li 


cessor until permanent arrangements are 
made for filling up the appointment. The 
document then continues as follows “I also 
hereby order that payment should be made 
to Sir Ali Imam through the Imperial 
Bank of India of the honorarium at the 
rate of seven thousand B. G. rupees per 
mensem due to him for the two years which 
will remain to be completed out of his term 
of office of five j’^ears and a formal receipt 
obtained". Then follow certain directions 
as to minor arrangements connected with 
the President’s office, which are not mate¬ 
rial, and the document ends thus:—Ordered 
that this my firman be read out by Sir 
Faridoon Mulk on Thursday the 14th of 
the present month of Moharram in the 
Executive Council in the presence of the 
members, and that it should be published 
immediately by notification in a Jaricla 
Extraordinary". On the evening of the 6th 
September Sir Ali Imam left Hyderabad 
for Patna where he arrived a day or two 
later. On the 8th September the Finance 
Member of the Nizam’s Government asked 
the Agent of Hyderabad branch of the 
Imperial Bank to arrange to pay the sum 
in question, which amounted to l,63,33.V5-4 
to Sir Ali Imam through their Patna 
branch and to take a formal acknowledg¬ 
ment from him. On the 9th September 
the Agent of the Hyderabad branch wrote 
to the Agent of the Patna branch of the 
Bank enclosing duplicate receipts to be 
signed by Sir Ali Imam and requesting 
him to pay the amount named to Sir Ali 
Imam and return the receipts signed in 
duplicate. On the 13th September the 
Patna branch sent the receipts to Sir Ali 
Imam who was at that time in Patna re¬ 
questing him to sign and return the same. 
The receipts were in the following form 
“Received from the Imperial Bank of India 
the sum of Rupees one lac sixty three 
thousand three hundred and thirty three, 
annas five and pies four only, being amount 
placed at my disposal by Imperial Bank 
of India Hyderabad Deccan under instruc¬ 
tions from the Finance Member, H. E. H. 
the Nizam’s Government, vide their letter 
No. 555. dated 8th September, 1922, being 
my pay for the unexpired portion of my 
.term." Tlie receipts were duly signed by 
Sir Ali Imam who on the 16th September 
enclosed them with a letter to the Patna 
branch of the Bank requesting them to 


until further instructions. On the same 
day thePitna branch wrote to Hyderab: d 
forwarding a copy of the letter received 
requesting the money to be plciced to tlie 
assessee’s credit with the Hyderabad branch 
of the Bank. They added in that letter 
that no entry had been passed at the Patna 
branch which I take to mean that tl^e 
money had not been credited to Sir Ali 
Imam by any book entiy at the Patna 
branch. About a fortnight later on the 
30th September 1922 Sir Ali Imam wrote 
to the agent of the Imperial Bank of India 
at Hyderabad to transfer the I alance stand¬ 
ing to his credit at their bi-anch to his 
account with the Patna branch. On (he 
4th October the Hyderabad branch in¬ 
structed the Patna branch to place the sum 
in question to Sir Ali Imam’s credit in 
Patna which was accordingly clone. It is 
conceded by the Government Pleader on 
behalf of the Commissioner of Income-tax 
that salaries earned by a British subject 
outside British India are not ordinarily 
chargeal)le under the Indian Income Tax 
Act and it is not contended that the income 
earned by Sir Ali Imam as President of 
the Nizam’s Executive Council before liis 
resignation was taxable. Section 1 of the Act 
which limits the area to which the act ap¬ 
plies provides in sub-section (2) as follows:— 
“It extends to the whole of British India, 
including British , Baluchistan and the 
Sonlhal Parganas, and applies also, within 
the dominions of Princes and Chiefs in 
India in alliance with his Majesty, to 
British subjects in those dominions who 
are in the service of the Government of 
India or of a local authority established 
in the exercise of the powers of the Gover¬ 
nor General in Council in that behalf, and 
to all other servants of His Majesty in 
those dominions." It appears, therefore, 
that although the Act extends to certain 
classes of persons within the dominions of 
the Ruling Princes and Chiefs in India, 
the asscssee was not one of the persons 
named in the sub-section. He was neither 
in the service of the Government of India 
or of the local authority there mentioned 
nor was he a servant of His Majesty in 
those dominions. It was tlie opinion, how¬ 
ever of the Commissioner of Income-tax 
that, in the circumstances Avhich I have 
already referred to, the sum in question 
must be taken as having been received by 


16G 


ALT IM.Uf 


the assessee in British India within the 
meaning of s. 4 (1) of the Act. Tiiaf, sec¬ 
tion provides as follows:— 'Save as herein¬ 
after provided, tliis Act shall applv to 
all income, profits or gains, as described 
or comprised in s. 6, from whatever source 
derived, accruing, or arising, or received 
in British India, or deemed under the pro¬ 
visions of this Act to accrue, or arise, or to 
be received in British India.” There are 
two cases and only two referred to in the 
Act^ where profits received outside British 
India are deemed to have been received in 
British India. The first appears in s. 4 (2) 
and relates to the profits and gains of a 
business accruing without British India 
to a person resident within, where such 
profits or gains are brought in within 
three years of receipt. The second appears 
in section 11 uhich provides that profes¬ 
sional fees paid in any part of India to a 
person ordinarily resident in British India 
shall be deemed to be professional earn¬ 
ings which are taxable under s. 6. Neither 

of these provisions applv to the present 
case nor was it so contended. The sum in 
question in the present case was neither 
the profits of a business nor professional 
fees. The question for determination, there¬ 
fore, IS whether in the circumstances stated 
the sum in question can be said to have 
been received in British India within the 
meaning of 8 4 sub-s. (1). It should be 
stated, as wo^uld appear from the correspond¬ 
ence which has been printed with the record 

^ disputed, that at 
all material times the assessee as well as the 

Nizam had an account with the Hyderabad 

^.^Perial Bank of India al- 
though this fact IS not specifically mention- 
ed in the statement of the case. The opinion 
of the Commissioners of Incom tax is ex¬ 
pressed thus: “In my opinion the sum is tax¬ 
able, because it was really received by the 
assessee m British India on September 16th 
The instructions of tlie Finance Member 
show the in ention of the employer and the 
assessee s acknowledgment, signed at Patna 
constitutes a receipt in Britisrindtl 
effect ot his instructions of September 
Ibth was to transfer the amount i 

Hyderabad, if he had not“n ihSi« 

remained at Patna.” This 

ed from the case submit ted^is merelV^an 
expression of opinion. It is not • 

wrlier parf of founS i 

earner part of the caseja,. that tho sum 
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first paid to the Hyderabad branch and from 
there transferred to the assessee’s account 
at the I'atna branch. The question for cur 
decision is as to the meaning which should 
be given to the word “received” in s. 4 of 
tlie Act and it is still open to us to consider 
that question notwithstanding that in Ihe 
opinion of tlie Income Tax Commissirner 
the money was received in British India on 
September 16th. It is true that the mcrey 
was eventually received by the assessee in 
British India in the sense that it was trens- 
ferred from his account at Hyderahad to 
his account at Patna but the receipt of llie 
income referred to in a. 4 must, in my opin¬ 
ion, refer to tlie first occasion upon which 
the receipient got the money under his own 
control. This question was considered by 
tlie Full Bench of the Lahore High Court in 
1922, See Stindar Das v. Collector of Gujrot 
(!) where it was held, under the Inccme 
Tax Act of 1918, s. 3 snb-s. (1). that inccme 
earned and received in British Baluchistan 
(which at that time was exempt from the 
operation of Ihe Act except as to salaiicfl 
paid by Government) and suhsequenlly 
brought into or transmitted into Ihe Pun.ah 
was not liable to be assessed to income-tax, 
not having been received in the Punjab 
within the meaning of siib-s. (l)of s. 3 
of the Act of 1918 which is similar in tcjms 
to s. 4. sub-s. (1) of the Act of 1922. 9be 
same view was also taken by a Special 
Bench of the Madras High Court in the 
following year in the case of Secreiai'y Beard 
of Revenue (Income Tax) Madras v, Rifen 
Pr^s and Sugar Mills Co., (2) w’here the de¬ 
cision of the Lahore High Court was 
proved and followed. I entirely agree with 
the judgments pronounced in those cases. 

It remains to consider, however, upon Ih® 
facts stated at what peiiod of lime did the 
assessee actually receive the money, lb® 
Commissioner was of opinicn that the 
instructions of the Finance Member of the 
Hyderabad State to the Hyderabad braren 
of the Bank to arrange for pa 3 ^ment to tno 
assessee through their Patna branch shewea 
the intention of the emplo 5 ’er, but the 
tion for determination is not what in¬ 
tention of the emplo.ver was but wbat 
the actual fact is. Incidentally I may r®' 
mark that it was of no moment to the emp* 


(1) 77 Incl. Cos. 616; 3 L. 319; (19231 A. I 

- Cas. 621; 24 M. 706; 44 M L. J-523: J* 


(2) 77 Ind. Cas. 621; 24 M. 706; 44 M L. J ‘ 

W. 589; (1923; M. W. N. 321; 32 M. L. J. 306; (19»> ^ 
I. R. (M.) 574, 
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loj'er whether the money was placed to the lish 
assessee’s credit at Hyderabad or at Patna Con 
but the Commissioner furttier considers cas» 
that the asssssee's acknowledgment signed 
at Patna constitutes a receipt in British 
India. The written acknowledgment of 
receipt is undoubtedly evidence of\he fact^ 
that the money has been received tm&-it i 
not conclusive. Such receipts are frequently’ luw 
demanded before actual payment of the the 
money and there can be no question that of 
in th3 present instance nothing was The 
crelitsdto theas52.ss3e in the books of the is > 
Patni branch of the Bank up to the timo sior 
ths a^kh ^wledgment was signed on the 16lh of c 
Siprsm isr or at any’subsei^tient time until The 
after the money had been placed at the the 
credit of the assessee in his account with in j 


^ses of Turntie> 

Cmvll('''DunZVs‘'’'’T\^° category of 
casr enwe (^) fho». ) pi'osecute ilie ?uit 

If^de ia cireum.tanee7st''r, "ITar"'' 

the holder of an olB ’e n ; 

reason of his office ofemdfe' ' 

J^^ecIdeS unte"; 

of IStJani 1853 

Lii. - ^^S^not similar tbthaf 

the wordinsTSjncome Taj Z ' 
of the Indian S Indian Ite 
The section of thlyind^j^^'JSuRT. 
is very wide ^7H nr 

sions, perquisites or piC 1924 . /edin lieu 
of or in addition to any saia.i^’ or wages. 
The question whether the payment made in 
the present case was made as a gratuity'^ 
in addition to the assessee’s salary or was 


the Hyderabad branch. The Commissioner 
had expressed the view that the effect of 
the instructions given by the assessee to 
the Patna branch of the Bank on the 16th 
September was to transfer the amount back 
to H/Jirabad and that otherwise it would 
have remained at Patna. This argument 
app3irs to me, with due respect to the Cjm- 
misjioasr, to be fallacious. There was 
nothing to transfer. The money had not 
been paid and no credit entry in favour of 
the assessee had been made in the books of 
the P.itna branch of the Bvnk. The fact is 
that sometime in September the money was 
first credited to the account of Sir Ali Imam 


in Hyderabad and wa-t subsequently by a 
letlsrd ited the 4‘h October transferred from 
the branch of the Imperial Bank there to the 
Patna branch. In this state of affairs I 
have no hesitation in finding that the sum 
in question which it is sought to charge 
was received by the assessee at Hayderabad 
outside Britis'i India and that s. 4, sub-s. (I) 
of the Act has no application. 

The further point was also argued by the 
assessee viz. that even if the money was 
received at Patna it was not taxable as 


salary within the meaning of s. 7 (1) of the 
Act. That section provides as follows:— 
“The tax shall be payable by an assessee 
under the head ‘salaries’ in respect of any 
salary or wages, any annuity, pension 
or gratuity an 1 any fees, ccmmissions, per¬ 
quisites or profits received by him in lieu 
of, or in addition to, any salary or wages, 
which are paid by or on behalf of Govern- 
meji^i^local autliority, a company, or any 
^ (8) i^^ic body or a.ssociation, or by or 
/?i private employer”. It 

^ on the authority of the Eng- 


merely in the nature of a testimonial or mark 
of affection or respect to the recipient raises 
points of some difficulty, but in view of the 
opinion already expressed on the other 
point it is unnecessary to decide this ques¬ 
tion for even assuming, without deciding, 
tliatthesum received was salary wiibin tlie 
meaning of s. 7 (1) of the Act, it was not 
received in British India within the mean¬ 
ing s. 4 (1) and is, therefore, not cliargeable 
to income tax. 

The answer to the question upon which 
our decision is asked should, in my opi¬ 
nion, be in the negative with reference to 
the facts found in the case. The petitioner 
is entitled to his costs including the costs 
incidental to printing the paper-book. The 
hearing fee is as.sessedat Rs. 300. 

Mulllck, J. —1 agree. I think the re¬ 
ference must be decided in favour of the 
petitioner on the ground that the income 
was neither received in British India nor 
such as can be deemed to have been so re¬ 
ceived. If it be urged that it is sufficient 
that the money was brought into British 
India, the reply is that it is not permissible 
to base an argument on the English Acts 
and on the case of Gresham Life Assurance 
Society v. Bishop (6). The Indian Act 
seems clearly to contemplate that income 
accruing oub^ide British India shall not be 
taxable unless (1) it is received in British 
India or is deemed to accrue or arise or to 

(3) (1899) 22 Q. B. D. 150; 58 L. J. Q. B. 1.31; CO 
L. T. 332; 37 W. R. 251; 5) J. P. US. 

(4) (1920) 1 K. B. 500; 89 L. J. K. B. 450; 122 L. T. 
465; 61 S. J. 251; 36 T. L. K. 155. 

(5) (1909) S. C. 1212. 

(6) tU02) A. 0. 287; 71 L. J, K. B. G18; 66 J. P. 
755; 50 W. R. 593; 86 L. T. 693; 19 T. L. R. 626. 
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meaning of s. 4 H) ^ , '''less 

tion provides as ioV^l^ts a’^ (2) a 


^'E V. PROFULLA CHANDRA BAKERJBE. [85 L 0. 1925] 

9 i Appeal against a decree of the Snhor- 

y ui. a diiiale Judge, Burdwan, dated the 28th 
olU yeplember, 1921. 

' Babus Mahcndra Nath Ray and Jyotis 

*' (2/ Sircar, for the Appellants. 

Babus Dwarkn Natk Chakrabiitty, Ram 
Acfc ^ ![<^ran Mitra and Ram Chandra Majvm- 

rv'^’ Nath Miter, Babus 

^ ., j^amendra Nath Sen and Sarat Kumar 

'vas n^'^ltrVtter. for the Respondents, 
sion in JUDGMENT,— This is an appeal by 
diich it the pro-forma defendants ' against what 
ived in purports to be a consent decree in a suit 
profits to set aside a sale held under Regulation 
was not Vill of 1819. On the 21st May 1920 the 
money plaintiffs instituted the suit against the 
zemindars, the auction-purchaser, and two 
her the other persons, their co-sharers whom Ihey 
1 agree described as p?’o/o?’mn defendants. On the 
int. 30th June 1921 tlie pro/orma defendants, 

who were infants represented by their 
mother as their certificated guardian, appli¬ 
ed to be transferred from the category of 
defendants to that of plaintiffs. No order 
IT. passed on this appfication. On the 

3G OF 27th September 1921 the case was settled 

as between the plaintiffs and the auction- 
purchaser. At that stage the pro forma 
kerjee defendants renewed thenr application to he 

made co-plaintiffs. The Court refused the 
IE AND application and made a decree on the basis 
ELLANTS compromise between the plaintiffs 

and the auction-purchaser. As a result of 
?JEE the decree so made, the suit was no doubt 
JBNTs. nominally dismissed as against the pro 
s. 96 (S), forma defendants; but there can be noques- 
hcn com- tion that their position was seriously affect- 
ek/t . thereby, because the}’ had the same 

ties, "who in the cancellation of the putni 

^titled to their co-sharers, the plaintiffs, who 

live been by reason of the arrangement with the 

auction-purchaser decided to abide by the 
v^Bhag^ present appeal is directed against 

h V. Oaju consent decree. 

C. w. N. A preliminary objection has been taken 
ibler229; that the appeal is barred under s. 96 (3) of 

V ^908, which provides that no 

a KUsen shall lie from a decree passed by the 

C’as. 541; Court with the consent of parties. There 

is no force in this contention, because, as 
■ explained in Nityamo7ii Da.n v. Gckul 
he c. P. Chandra Sen (1), Gobind Chandra Sardat 
®s This V* Bhagabat Sardar (2), and Loke 
° frtid V. Gaju Singh (3), a person whi 


. • c 


recei^ 


two case^is It was 

Act where ) ®- ij provision in 

India are dee&5GJiii,;^j^a-^^ason of which it 
can 06 cte'-dia. The fc^een received in 
British Indu fbi-trier not being profits 
and gains arising from business it was not 
sufficient merely to bring in the money 
after receipt. 

With regard to the question wdiether the 
income was derived from salaries, I a<yree 
that it is unnessary to deciile the point'* 

Z. K. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No 36 of 

1922. 

January 29, 1923. 

PreaeTit.—Justice Sir Asutosh Mookerjee 

Kt., and Mr. Justice Rankin 
NIRODE CHANDRA BANERJEE and 

OTHERS— Pro forma DEraNDANTS-ApPELLANTS 

PROFULLA CHANDRA BANERJEE 

AND OTHERS—Plaintiffs—Respondents 

Civil Procedure Code (Act V of 1908), s. 96 \s) 
O. I, r. 20—Compromise decree—Appeal wh^n /-/im' 
petent-~.Addition of partie.,~Court. dicmhl ^f 
Wheu a consent decree has been madn »« y!L 
...n,e o£ ll.e parties ,o a suit, tho othe, “parties "ho 
luwcnot assented to the compromise, arc en itled ^ 
appeal against tlie decree, provided thev hnvo ‘ 

prejudicially affected thereby. [p ieVcol* 1^1 

hi ityamoni Dasi v. GokiU ^Chandra x j /-i 

SIO; 13 C. L. J Gobind cZ2r:%af da f 

bat Sardar, 27 lud. Cas. 242. Loke Nath 


Stilt;. K. 920. AsadRezav lyAaid,;;;:;.* 
Ind.Cas.70; 30 C. L. J m 

CAint*A/oni, 5 0. W.’n 877 '^Rn Jh^ 


untA Manx, 5 0. \V N 877 iy- ' • 


31 C/L j 2l3f2:i c W ‘ nTsS 


Th^ Court has veiy wide powers, under ihi, /-^ r. 
in respect of addition or -t _ . .h® 0. P. 


Brojend;:a^KumaroJ V GoSn 

Ind. Oas. 183 ; 20 O. W N Das, 34 

SiTjflA V. Norendm Narayan 'Singh Wind* 

SO 0. L. J. 417; 24 G. W. N 110, followed. ‘ 


(1) 9 Ind. Cas. 210: 13 C. L. J. 16. y^z 'V 1 

(2) 27 Ind. Cas, 242. '^'"^•^19231J 

^ -f3) 31 Ind. Cas. 426; 22 C. L. J. 3*^^' ^ ^ 


^ri 
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not a party to the compromise, though a 
party to the suit, can appeal against the 
compromise decree wliich binds only those 
who are parties to the compromise. The 
bar applies only when the appellant has, 
by himself or through Counsel, consented 
in the Trial Court to the decree he seeks 
to impeach before the superior Tribunal: 
Bradish v. Gee (4), Asad Reza v. Wahidun- 
nessa Begum (5), Biraj MoJiini Dasi v. 
Srimati Chimta Moni (6), Radha Kissen 
Kketry v. Lutchmi Chand Jhawar (7). We 
hold accordingly that when a decree has 
been made as between some of the parties 
to a suit, the other parties who have not 
assented to the compromise are entitled 
to appeal against the decree, provided lliey 
have been prejudicially affected thereby. 
We may re-call in this connection that the 
case of Krishaa Chandra Gaidar v. MohesJi 
Chandra Saha (8), shows that even a defend¬ 
ant may appeal against a decree wliich 
nominally dismisses the suit against him 
but really prejudices his position. The 
preliminary objection must consequently 
be overruled. 

As regards the merits, we are clearly of 
opinion that the application of the pro 
-forma defendants to be made co-plaintiffs 
should not have been refused. As pointed 
out in the cases of Brojendra Kmnar Das 
V. Gobinda Mohan Das (9) and Debendra 
Naryan Singh v. Narendra Narayan Singh 
(10), where the relevant authorities will be 
found reviewed, the Court has very wide 
powers, under the present Code, in respect 
of addition or transfer of parties. This 
discretionary power must be exercised in 
such a way as to achieve the ends of sub¬ 
stantial justice. In the case before us if 
the order of refusal is allowed to stand, 
the only result will be that the proforma 
defendants will be driven to a separate 
suit. 

The result is that this appeal is allowed 
and the decree of the Court below dis¬ 
missing the suit as against the pro forma 
defendants set aside. We direct that the 
proforma defendants, the present' appel- 

9 ^^) (1754) 1 Kenyon 73; 1 Ambler 229; 93 E R. 

(5) 57 Ind, Cas. 70; 30 0. L. J. 231. 

(6) 5 0. W. N. 677. 

(1) 56 Ind. Oas. 511; 31 0. L. J. 233; 24 C. W. N. 
451. 

8) 9 0. W. N. 584. 

9) 34 lud. Oas. 186; 20 0. W. N. 752. 

(10; 54 Ind. Oas. 636; 30 O. h. J. 417; 24 C. W. N. 

110 . 
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lants, be transferred to the category of 
plaintiffs with liberty to prosecute tlte suit 
on their owu behalf. The appellants are 
entitled to their costs of this appeal. 

K. s. D. Appeal aU'>n-(d. 
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LAHORE HIGH COURT. 

First Civil Appeal Xo. 78 of 1921. 

April IG, 1924. 

Present: —Mr. Juslice Scolt-Smith and 

Mr. Jii.slice Fforde. 

SRI RAM--Pl\intiff—Appellant 

versus 

NAND KISHORF and anotiiek 
—Deff.n HANTS—Respondents. 

Prti'da n.ishin Uubt- <Hit, validitt/ of — Onus prolinndi. 

When a person iclif.s npon a deed of gift executed 
l)v a panta naskin lady, wijo is such in the true 
meanijjg of the lerni. tliat party must prove not 
only that the transaMion is free from any piTSfUve 
exercised to procure the making of the gift, but also 
that the donor thoroughly understood the nature and 
the eft'ect of her action, [p. 171, col 1.1 

Kauiawati v. Diiiiijni iyingh, G1 Ind. Cas. 559; 43 
A .525 at p. 5.30: 15 1.. W. 1; 30 M. L. T. 17; 42 M. L. 

J 87; 26 C. W. N. 490; 24 Bom. b. R. 626: 4 U. P. 

L, R. iP. C) 27: (1922) A. 1. R. (P C.) 14: (1922) 
il. W. N. 3.6; 48 1 A. 381 (P C ). followed. 

Saijad Hussain v. IPa^ir Ali Khan, 16 Ind. Cas. 
197; 43 A. 455; Ki C. W. N 889; 23 M. L. J. 210; 10 
A L. J. 361; 10 0. L. J. 61.3; 14 Pom. L. R. 11 55; 12 

U h. T. 361; (1912. M. W. N. 976; 15 0. C. 271; 39 

I. A. 153 (P. C.l, referred to. 

A lady who is accustomed to transact business, is 
c.apable of carrying out monetary transa::tions and 
Irts no hesitation in appearing before comparative 
strangers cannot be called a parJa nasinn lady in 
the real sense of the term. [p. 171, col. 2.] 

First appeal from a decree of the 
Senior Sub.ordinate Judge, Delhi, dated the 
4 th October 1920. 

Messrs. Dalip Singh, N. C. Pandit and 
Badri Das, for the Appellant. 

Bakhshi Tek Chand Messrs. Har Gopal 
and Mehr Chand Mahajan, for the Respond¬ 
ents. 

JUDGMENT. 

Fforde, J. —This is an appeal from a 
judgment and decree of the Senior Subor¬ 
dinate Judge of Dellii dismissing the plaint¬ 
iff’s suit wliich was brought to set aside a 
voluntary deed of gift executed by one 
Mus-avimat Bhagwaii Uevi in favour of the 
defendant Prem Nath, a minor son oflier 
younger brother, Madho Rum. The deed, 
whicl) was executed on the 6th of Septem¬ 
ber 1915, is a clear and simple document, 
the material parts of which are as follows;— 
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“The kotJii is owned and )')()S‘^(‘ssed by 
me, the executant, without the j'arUieiship 
of anybody else. It has been up till now in 
my proprietary possession and occupation 
All rigiits ill respect of alienations of every 
description of the hnihi are vested in me 
iinder tlie deed of gifi, dated the 21st 
August 18*)3, which was je.nistered on the 
same date, and which was executed by Kai 
Sahib Lala Xarain Das in niy favour. I, 
while in the enjoyment of sound health and 
in possession of right intellectual powers 
and while in tlie enjoyment of full senses, 
and without coercion and compulsion on the 
part of anybody else, have of my own accord 
gifted and given away the property having 
the boundaries given above, valued at 
Rs. 30^000, along with all internal and 
external rights, to Prem Nath, minor son of 
Lala Madho Ram (deceased), caste Arora, 
now residing at Basti Jadid, Lahori Gate, 
near the city wall, my nephew, who at pre¬ 
sent lives with me. His father was brought 
up by me and his marriage ceremony was 
also performed by me, and his wife too 
lives with me and renders me services as 
son's wife. I am re.sponsible for thebring- 
ingup of the said minor, looking after him, 
providing him with food and clothing, and 
imparting him education and meeting all 
his other expenses. As the donee is young 
and minor, his mother, Lachhmi, 

is his natural guardian. I have taken the 
gifted property out of my proprietary pos¬ 
session and made over the same to the 
guardian of tlie donee, along with the 
previous title-deed, and thus put the said 
donee in possession of the property. Now, 
I, the .donor in 3 'self during my life-time and 
after my death, my grandsons and great- 
grandsons and their near and remote 
relatives, and also my representatives and 
successors, have been left no claim and right 
in respect of the property gifted to the 
donee, nor will they have any in future. 

“The donee as o^vne^ shall have all the 
rights of construction and improvement, 
and of location and removal of tenants, and 
also in regard to all sorts of alienations, 
such as sale, mortgage, etc., which were 
vested in me, the donor, without inter¬ 
ference by anybody. If in future any co¬ 
partner or co-sharer or any other person 
brings forward any claim in respect of the 
gifted property against the donee, his claim 
shall be false and unfounded, by virtue of 
this deed of gift. 
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"^Musammat Laclihmi, mother of donee, 
minor, has accepted of her own accord to 
take over the gifted property for iiim. The 
contract of gift has !)eeii made between the 
parties; and there is now no condition as 
to its revocation. Hence 1 have written 
these few words in the form of a deed of 
absolute gift, so that it may serve as an 
aiitlioritv and be of use in lime of need." 

The suit to set aside tiie deed was in¬ 
stituted on the 2Uth of October 1917 by the 
donor herself In February 1919 tlie plaint¬ 
iff died, and by an order, dated the 2Jnd 
of July 1919, tlie present plaintiff, Kai Sahib 
Lala Sri Ram Poplai, was substituted in 
lier stead. Tliis plaintiff, who is the appel¬ 
lant in the present appeal, is the grandson 
of Rai Sahib Narain l>as, through his first 
wife, his second wife lieing Musammat 
Bhagwan Devi, who acquired tlie property 
in dis[)ute by gift from her husband. The 
grounds upon wliich the deed is impugned 
are that the donor at the time of e.xecuiing 
the document was an ignorant and parda- 
7iashi7i lady, 03 3 ’ears of age, “suffering from 
weak intellect on account of facial 
paralysis;" that the donoi* in m<aking tlie 
gift was acting under the influence of 
Musommat Lachhmi, the mother of the 
donee; tliatthe gift was the result of undue 
pressure exercised by Mi(sammat Lachhmi; 
and that the donor when making it did not 
consider the future effect of this disposition 
of that portion of her property. It may be 
mentioned at the outset that the house in 
question was not the sole propert}’^ of 
Mtisammat Bhagwan Devi, as she owned, in 
addition, the house in which she lived, a 
portion of which was let and produced a 
certain rental. 

The suit was commenced before Mr. Tappi 
the former Senior Subordinate Judge of 
Delhi, who framed the issue between the 
parties as follows;— 

“Whether the gift of the property in suit 
was made under undue influence and is 
revocable?" 

The onus of proving the issue was placed 
upon the plaintiff. Plaintiff’s Counsel 
objected to tlie onus being so placed and 
asked that it be laid on the defendants. 
This application was refused. Counsel for 
the appellant has strongly urged that the 
onus was wrongly placed as the person 
bringing the suit was a parda nanhin lady* 
and that when as such she comes into Court 
to set aside a deed whereby she has dispos¬ 
sessed herself of a considerable portion of 
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her property, the onus lies upon the person 
claiming under that deed of proving in the 
mjst complete manner that the lady in 
parting with the property did so vuluntarili^ 
and with a full knowledge and appreciation 
of her act and all its consequences. 

Thers is no doubt that when a person 
relies upon a deed of gift executed by a 
parda naskin lady, who is puch in the true 
meaning of the term, that partj'^ must prove 
not only that the transaction is free from 
any pressure exerci-ied to procure the 
miking of the gift, but also that the donor 
thoroughly understood the nature and the 
eilict of her action. The rule has been 
repeated as recently as 1921 in a judgment 
of the Privy Council in Kamaicuti v. 
Digbijai Singh (1). In that case the deed 
was executed by a parda nashin lady 
practically without any consideration, 
whereby she parted with her entire pro¬ 
perty in favour of a donee who, or wliose 
representatives, tendered to her the pre¬ 
pared document and obtained her signature 
to it within the parda. The following 
observations of Lord Shaw, who delivered 
the judgment of the Board, appear at 
page 530*:— 

“It is the established law of India in 
these circumstances lhat (he strongest and 
most satisfactory proof ought to be given 
by the person who claims under a sale or 
gift from them that the transaction was a 
real and bona fide one, and fully understood 
by the lady whose property is dealt with. 
The cases upon the subject were discussed 
and the law as thus cited was repeated in 
Sajjad Hussain v. Wazir AH Khan (2/’ in 
these terms. 

“When, however, the law is that the lady 
must fully understand the transaction, this 
is but a secondary way of saying that it is 
the obligation of the donee in any trans¬ 
action proceeding from her to see that she 
does so understand it The relations of 
parties demand that this duty be performed, 
and when Courts of Law declare that the 
onus rests upon the donee of showing that 
he did so, that, of course, is founded upon 


(IJ 64 Ind. Cas. 550; 43 A. 525 at p. 531; 15 L 
W. 1; 30 ikl. L. T. 47; 42 W. L. J. t>7; 26 C. W. N. 
490; 24 Bom. L. R. 626; 4 V. ?. b. R. (P. C.) 27 
(IJ22) A. 1. R (P. C.) i4; AJ. \V. N. 336; 4S 1. 

A. 361 C ). 

(2) 16 Ind. Caa. 197; 43 A. 455: 16 C. W* N. 8fi9: 
23 M. L. J 210; 10 A. L. J. .364: 16 U. L. J. 013; 14 
Bom. L. R. 1055; 12 M. L T 361; (1912) W. W. N. 
970; 1.) O. C. 271; 39 I. A. 150 tP. C.) ._ 

•rage of 43 A.—[£d.] 


the fundamental fact that it was his duty 
to doit. If accordingly this obligation tlms 
arising out of the relations of ihe paities 
be not fiiUilied, the case for rescission and 
consequent remedy is clear." 

In the present case the circumstances are 
veiy dilTerent from those which obtained in 
that case. Here the donor though descril)ed 
as a pardu. lady of rank, did not oi)5P]ve 
parda within the strict meaning of tlie 
term. The Court below has Ijeld—and 
liaving examined the evidence I entirely 
agree with the finding—tluit one cannot call 
lier a parda nasitin in the real sense of 
the term. She was accustomed to transact 
business, she was capal)le of carrying out 
nionotary tj-ansactions and it is clear, as the 
learned Senior Subortlinate J udge lias found, 
tliat she had no hesitation in appearing 
even before comparative strangers. But 
even if it be assumed that Musarnvat 
Bhagvvan Devi was a parda nashin lady 
within the meaning of the rule laid 
down by their Lordships of the Privy 
Council, her case has in no way sufTer- 
ecl by reason of the onus of proof 
havino: been laid upon her. The case was 
not decided against her upon her failine to 
discharge the onus, but was decided upon 
the alhrmalive proof produced by the de¬ 
fendants. Their evidence shows that this 
lady thoroughly understood what she was 
doing wlien she gifted this property to her 
nephew. Although she does not appeal’ to 
have had any independent advice in the 
transaction, it is clear that she would not 
have acted otherwise even if she had been 
represented by an independent legal ad¬ 
viser. The deed was executed before llie 
hub-Regislrar and was witnessed by two 
medical men. Dr. A. K. Bose, L.M.S.. a 
private practitioner of Delhi, and Major 
Corrie of the Indian i^Iedieal Service. 
Major Coirie was in England when the 
case u'fts tried and was not able to appear 
as a witness, but Dr. Bose was called by 
the defendants and proved that though the 
lady was suffering from paralysis of the 
right side and could not articulate all her 
words properly, her mental faculties were 
unimpaired and she was quite capable of 
deviling her property. I’his witness also 
stated that the Sub-Registrar read over and 
explained the deed to tlie lady and that 
she acknowledged the contents to be true. 
It must be borne in mind that the gift was 
a natural one. Musammat Bhagvvan Devi 
was stroDgly attached to tliis nephew of 
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hers. The boy's father had lived 'with 
il/»?a?>uaaf BUagwan Devi for a number of 
years and luid died in licr house, and 
iifter his dealli the boy’s mother Musammat 
Lachlimi and the boy lived with her as 
members of her family. There is no doubt 
Musawmat Bhagwan Devi was devoted 
to her deceased In-otlier and to his children. 
When the boy's inotlier died at Muttra, 
where she had gone for tlie performance 
of the ja"CO ceremony of the boy, lUasam- 
mat Bhagwan Devi went there herself and 
brouglit the child back to her house. She 
had no children of her own and there is no 
doubt that she looked upon this boy, as 
though he were her own son. 

It has not be^n alleged that Musammat 
Bhagwan Devi was left in an impecunious 
state as the result of depriving herself of 
this portion of her property. A number of 
witnesses were called by the plaintiff, but 
except the statement of one witness that 
she pawned certain ornaments for the sum 
of Rs. 1.450 some 4 or 4.V yeans prior to July 
192 ), there is no evidence of any value that 
she was in any straitened circumstances up 
to the time of her death. On the whole of 
the evidence, T am in entire agreement witli 
the Senior Subordinate Judge that Musam- 
mat Bhagwan Devi was perfectly aware 
of the nature and consequences of her 
act when she executed the deed in ques¬ 
tion, that the act was in no way an improvi¬ 
dent one, and that it was a gift made on 
her own initiative and without any 
pressure being exercised by any person 
whatsoever. 

I would accordingly dismiss the appeal 
with costs. 

Scott-Smith, J. —I concur. 

K. s. D. Appeal dismissed. 


PATNA HIGH COURTv 

Skcond Civil Appeal No. 1523 of 1921. 

November 12, 1924. 

Present :—Sir Dawson Miller, Kt., 
Chief Justice, and Justice SSir B. K 

Mullick. Kt. 

RAGHUNANDAN SAHAY and others— 

Defen dants—A ppellants 

versus 

RAM SUNDER PRAS.4D— Plaintiff and 
NARSlNGH. SAHAY and another_ 

Defendants-'Respondents. 

Civil Procedure Code (Acf V of 1908), ss. 1L8 ~ ifo 

0. VII, r. 11—Court/ce payable on plaint, deficient 

in—Time allowed for making up deficiency, -whether 
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can bt cxtcfided—Deficiency made up after expiry of 
period allowed, effect of— Discretion of Court—AppeU 
late Court, interjerence by -Landlord, and tenant — 
M;inluuid:i rent, what is. 

Where a plaintilY has been given lime to make up 
the (1 •lioienc'v in the Couil-f .-e payable on his plaint, 
but fails to do .so, the Court has jurisdiction to ex¬ 
tend tlie time for payment fixed by its original 
order, [p. 17-J, cul. 1.] 

Where* after llie expiry of the period originally 
allowed to a plaintitt for making up a deficiency in 
the Court-fee leviable on the plaint, the deliciency 
is made up by the plaintilT and the Court accepts 
the payment and directs tliat the plaint should be 
registered, it must be presumed that the Court acted 
regularly, and in the exercise of it.s discretion extended 
the tim? originally allowed for payment of the defi¬ 
ciency. [p Kf), col. 1.] 

Wliere, however, tlie order of tlie Court is not 
carried out and no further extension of time is granted, 
th3 Court must reject the plaint irrjspective of the 
fact whether the claim made in the plaint or any 
portion of it has or has not become barred by time. 
Ip. 1.1. C51.2.] . 

It is of the utmost importance that questions such 
as the one arising uncier s. II!) of the C. P. C. 
should be left to the discretion of the Court which 
has to determine them in the tirst instance, and the 
exercisa of that discretion should not bi interfered 
with by an Appellate Court unless a very strong case 
for interference is mado out. [p. 17j col. l.J 

Manhnnda rent is a li.xid amount not aepending 
upon the total out-turn of the crop grown, [p. 173, col. 

bj 

tCas£-law discussed.) 

Appeal from a decision of the Suborcl^ 
nate Judge, JSecond Court, Arrah, dated 
the 8lh August, 1921, modifying that of the 
Munsif, Third Court, Arrah, dated the 7tli 
October 1U20. 

Messrs Mahabir Prasad and S. Saran, 
for the Appellants. 

Mr. S. Dayctl, for the Respondents. 

JUDGMENT. 

Miller, C. J.— This is an appeal from 
a decree of the Subordinate Judge of 
Arrah modifying the decree of tlie Trial 
Court. It arises out of a suit for recovery 
of arrears of manhunda rent for the years 
1323 to 1326 F. S. The first three defendants 
in the suit are the appellants. There is 
also a cross-appeal by the plaintiff. 

The plaintiff claimed rent for the years 
in suit at 38 maunds 2 seers of grain per 

annum in respect to the holding 'vhjcn 
measures 15 bigha 6 cottaks of land. Dam¬ 
ages were also claimed. , . 

The plaintiff's ca.se was that the markei 
rate of the crop was 20 kutcha seers to 
the rupee for the years 1323 to 1325 and 
in kuichn seers to the rupee for the year 
13^6, The defence was that the rent was 

a money rent of Rs. 2-11-0 per bigha an 
not a raihundi manhundet rent as claimc 
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The market rate and the kinds of crops 
gi'ovvn were also disputed and it was pleaded 
tliat the claim was time-barred in respect 
of the year 1323. 

The Munsif found that tlie rent was a 
produce rent and not a moue^^ rent but 
that it was 35 maunds 15 seers as recorded 
in the .survey kkatian which was rather 
less than the plaintilf claimed and that 
the plaintilf was not entitled to more al¬ 
though the area of the liolding had 
slightly increased. It Avas found that cer¬ 
tain crons were grown on the holding and 
as tiie market rale claimed was tlie rate 
of the cheapest crop, the Munsif allowed 
tlie claim at tliat rate amounting to 
Rs. 424-2-6 together with damages at 12J 
per cent. He also decided the issue of 
limitation in the plaintiff's favour. 

On appeal by the defendants the Sub¬ 
ordinate Judge affirmed the decision of 
the Munsif except on the question of 
limitation. He was of opinion that the 
claim was time barred for the year 1323. 
He accordingly varied the decree of the 
Trial Court by disalloAving the claim for 
the first .year's rent. From this decision 
the defendants Nos. 1 to 3 have appealed 
and the plaintilf has entered a cross-appeal 
against that part of the decree which dis¬ 
allowed the claim for the year 1323. 

In so far as the appeal is concerned 
there is very little to be said. The matter 
would appear to be concluded by the find¬ 
ings of fact of the lower Appellate Court. It 
was contended that there was no evidence 
adduced by the plaintiff to show the nature 
and quantity of the crops grown in each 
year and that he was, therefore, not en¬ 
titled to any rent as there was no basis of 
calculation possible, and, secondly, that the 
Subordinate Judge erred in failing to con¬ 
sider the Commissioner's report which 
showed that no crops could grow on about 
9 highas of the land in suit. It must be 
remembered, however, that ma?i/iunda rent 
as the Subordinate Judge points out is a 
fixed amount not depending upon the total 
out-turu of the crop grown. Further the 
plaint alleged that five kinds of crops 
were grown and the evidence of the do- 
wndants’^ own Avitnesses as AA'ell as the 
Commissioner's report shows that such 
crops were in fact grown. There was, there- 
fore, a basis upon which a money equivalent 
of the produce rent could be calculated 
and as the money equivalent claimed 
is based upon the market rate of the 


cheapest crop grown it cannot be contended 
either that there was no basis of calculation 
or that the amount allowed was excessive. 
There appears to me to be no ground 
Aviuitever for interfering witJi the deci.-sion 
of the lower Court upon this part ol tlie 
case and the appeal, therefore, fails and 
is dismissed Avith costs. 

With regard to the cross-appeal tlie 
matter stands thus:—The plaint was filed 
on the llth fceplember 1919. This was 
admittedly in time to save limitation even 
for the first year's rent. Tlie Court-fee 
paid with the plaint was, however, deficient 
and grossly deficient. On the 19th Sei>tem- 
ber, upon an application to the Court, the 
Munsif alloAved one Aveek's time to pay the 
deficiency in the Court-fee. On the 23rd 
September, before the week expired the 
Court closed for the vacation and re-opened 
again on the 27th October Avhen the defi¬ 
ciency ought to lia\’-e been made good. It 
Avas not, however, tendered in Court until 
the 29th October. It appears tiiat it was 
accepted on that day Avitliout furthei-order 
and subsequently in NoA^eniber the plaint 
was ordered to be registered. Sometime 
between the llth September and the date 
Avhen the deficit fee was paid the claim 
to the first year's rent became barred and 
the question for determination is whether 
in the circumstances stated s. 149 of the 
C. P. C. applies so as to give the plaint the 
same force and effect as if the fee had 
been paid in the first instance. Section 149 
reads as follows: “ Where the whole or 
any part of any fee prescribed for any 
document by the law for the time being 
in force_ relating to Courhfees has not 
been paid, the Court may, in its discre¬ 
tion, at any stage, allow the person, by 
whom such fee is payable, to pay the 
Avhole or part, as the case may be, of such 
Court-fee; and upon such payment the 
document in respect of which such fee is 
payable, shall have the same force and 
effect as if such fee had been paid in the 
first instance.” In connection Avith this 
may be read s. 148 which provides : “Where 
any period is fixed or granted by the 
Court for the doing of any act prescribed 
or alloAAxd by this Code, the Court may, in 
its discretion, from lime to time, enlarge 
such period, even though the period origi¬ 
nally fixed or granted may have expired." 
Section 148 deals with the extension of the 
time granted by the Court for doing any 
act prescribed or alloAA'ed by the Code 
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•^vhereas s. 149 deals ^vilh cases oC non-pay- 

meiil of lees prescribed lor docaineacs oy 
the Ooiirt-l*’ees Ajt and would apply to 
the fee payaole oa tuc plaiut. la liie 
foraier crse the Coart miy extend the 
tiin 3 originally granted by its owu order; 
ill the latter case the Court may allow tiie 
fee to be i)aid at any stage with the result 
that the detect in the pl.unt or other docu¬ 
ment shall upon piymejit be cured. It 
was urged that under s. 149 tiie Court had 
no power to extend the period for pay¬ 
ment beyond the time h.-ied by its origmal 
order, i cannot, however, accept this pro- 
poiition. The Court may allow the fee to 
be paid at any stage and even if tlie argu¬ 
ment should hold good with regard to tuat 
section I think s. 148 would authorise the 
Court to enlarge the period originally 
fixed by its own order. The Court in the 
present case acting under s. 14J exercised 
its discretion and passed an order allowing 
the plaintilf to pay the Court-fee within 
a weeK. That order was not complied with. 
In these circumstances, assuming that tlie 
Court, in its discretion, refused to extend 
the time for carrying out the order then 
O. \^it, r. 11. of the C. P. C.. would clearly 
apply. That rule provides that the plaint 
shall be rejected in certain cases including 
the case where the relief claimed is pro¬ 
perly valued but tlie plaint is wriitea upon 
paper insulficiently stamped and the 
plaintiff on being required by the Court to 
supply the requisite stamp paper within a 
time to he fixed hy the Court fails to do 
so. Assuming that no furlher extension of 
time was granted ami that the Trial Court 
had done its duty it would have rejected 
the plaint in accordance with the provisions 
of O. VII r. 11. The Court, however, did 
not reject the plaint but two days after 
the period for payment had expired ac¬ 
cepted the deficiency in the stamp fee 
when tendered and ordered the plaint to be 
registered. The question, Iheiefore, which 
presents itself is whether the acceptance 
of the fee although tendered late and the 
subsequent registration of the plaint must 

be taken as au exercise of the Court's dis¬ 
cretion to allow the deficiency to be paid 
on the day when it was tendered under 
s 149 or whether we must presume that the 
Court was unwilling to accept the fee but 
nevertheless failed to comply with its duty 
as prescribed by O. VII, r. 11. Now the 
rule of l^v applying to such cases appears 
to me to be embodied ia the maxim omnia 
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prcesumunlur rite esse acta. We cannofe 
oy tne application of this maxim presume 
wiilioiit aiiy evidence that the Couit had 
allowed the plaintilf to pay the fee at a late 
date, l)at the fact that tne Court accepted 
the fee and ordered the plaint to be re- 
gi.slere'l is conclusive evidence that it did 
allow it and we ma\’, therefore, presume, 
in the absence of any evidence to the con¬ 
trary, that it acted regularly and in the 
exercise of its discretion. The learned 
Subordinate Judge was of opinion that 
tlie registration of the plaint could not 
be regarded as a condonation of the f-iilure 
to comply with the original order because 
he thouglit that as part of the claim at 
least was not time-barred the Court had 
no option but to register the plaint. With 
respect to the learned Judge, this appears 
to me to be introducing an element which 
is extraneous to the question under con¬ 
sideration. It may well be that the Court 
in exenusing its discretion under s. 149 
ouglit to consider the question of limita¬ 
tion but O. VII, r. 11 directs the Court to 
reject the plaint in certain cases where a 
previous order has not been complied with 
and this discretion should be carried out 
wiietlier limitation has begun to run or 
not. If the order has not been carried 
out and no further extension of time has 
beed granted the Court must reject the 
plaint even though the period of limita¬ 
tion has not begun to run. To hold other¬ 
wise would be to reader O. VII, r. 11, els. (h) 
and (cj nugatoo' ia cases where limita¬ 
tion had not begun to run and there is 
nothing to limit the rule in this way. I*- 
cannot be said, therefore, that the Court 
was bound in the circumstances of this 
case to register the plaint if in fact lb® 
time for paying the deficiency in the 
stamp fee had not been extended. The 
claim was for a certain amount and the 
stamp fee was inadequate to cover that 

amount. Tlie plaint was, therefore, insuffi¬ 
ciently stamped within the meaning ot 
O. VII, r. II. The real question for delermt" 
nation is, whether the Court, in accepl^K 
the fee although paid after the penou 
originally fixed for payment and in 
ing the plaint to be registered, was within 
the meaning of s. 149, ailowung the person 
by whom such fee is payable to pay tne 
whole or part of such fee. If the Court 
so acting then the plaint must have tne 
s ime force and effect as if the fee had been 
paid in the first instance. The Jearnw 
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Judge in arriving at his conclusion appears 
also to have been intluenced by the coa- 
sideialiO]! that the deticiency in the lirst 
instance was so large tliat the plaiutill must 
have heen guilty of gross laches. Tliis, 
however, was a matter for the Trial Court to 
consider when the matter lirst came Ijeibre 
it. On that occasion the Trial Court, which 
must be presumed to have considered this 
question, undoubtedly extended the time 
for payment to another week and it does 
not appear to me that this question can be 
re-agitated after the Trial Court has ex¬ 
ercised its discretion in the first instance. 
The learned Subordinate Judge relied upon 
two decisions of this Court in support of 
the view expressed by him. The lirst was 
that of Ram Sakay Ram Pande v. Lakshmi 
Naram Singh (1) the second was Diikhno 
v. Muushi Sahii (2). I agree with every 
word that was said by Chamier, C. J., in the 
foimer case but the question there was 
wdiether in the circumstances of that case 
the Court should exercise its discretion 
unders. Ii9in favour of the appellant by 
allowing him to make good the deficiency 
in the stamp fee on his memorandum of 
appeal which ivas filed on the last day of 
liuiitation. The question was not, as here, 
w’hether in accepting a fee paid late and 
registering the plaint the Court had in fact 
acted under s. 149. The learned Chief 
Justice laid down certain principles, which 
should guide the Court in exercising its 
discretion, and in the result refused to 
extend the time and the memorandum of 
appeal was rejected. The wording of s. 149 
is signilicant. It piovides that liie Court 
may, ill its discretion, at any stage, allow 
the clehcieney to be made good, it Lins is 
done tiien the document, whetiier a plaint 
or any other document covered by the sec¬ 
tion, becomes as effective as if the iiroper 
fee had been paid in the lirst instance. It 
is of tbe utmost importance that questions 
of this sort should be left to the uiscrelion 
of the Court Avhich has to determine them 
in the first instance and although 1 arn not 
prepared to go to the length of saying that 
in no case can that discieiion be inteifeied 
w'ilh by an Appellate Court it should re¬ 
quire a very strong case to entilJe an Appel¬ 
late Court to interfere. In Padmanund 
Singhv. AnanCLaf iWmer(3;,Maclean, C. J., 


(1) 42 lud. Cas. G75; 3 P. L. J. 74; 5 P. L. W. 18. 

(2) 52 Ind. Oas. 43S); 4 P. L. J. -128. 



in dealing with a case under the Code of 
1882 , where the facts were very similar to 
this case, said: “As a general rule 1 should 
hold that when once the Court has ac’milled 
and registered a plaint it cannot subse¬ 
quently reject it. In the present case by the 
course it adopted the Court must be taken 
to have extended the time for paying in the 
Court-fees up to the 9tli July, when they were 
actually paid in and accepted and to have 
treated this as the time fixed for paj'ment 
of the deficit. The Court cannot go behind 
this. To allow it to do so might lead to the 
gravest injustice." The learned Chief 
Justice then points out the grave results 
which would follow from allowing the 
plaintiff to incur tlie expense of a trial and 
at a late stage have the plaint rejected 
when possibly a fresh suit would be barred 
by limitation. This, he says, would be a 
grave injustice attributable to the action 
of the Court itself which lulled lire plaint¬ 
iff into a sense of false security I)y admitt¬ 
ing and registering his pla'int' In tire 
result, in that case, notwithstanding, the 
opinion of the Chief Justice which I’have 
just referred to, the majority of the Bench 
thought the justice of the case would be 
met by treatrng the plaint as having been 
filed on the 9th July when the deficit was 
paid with the consequences wliich ensued 
as to limitation by so treating it. At that 
time, however, s. 149 was not on the Statute 
book arrd had not to be considered The 
only corresponding section in the Code, 1882 
wass. 582-A which was applicable imly to a 
memorandum of appeal or an application 
for review and gave ilie Court i.ouer to 
allow the deficiency in the stamp to be 
made good only in cases where the defici¬ 
ency was due to a mistake. 

The second case relied on by the Subordi¬ 
nate Judge, namely, Dukhno v. Munshi Sahu 

( 2 ) was acase where clearly no discreiicn was 

exercised at all in admiUmg an application 
under 0. IX, r. 9 of lire C. P. C. which was 
defective in many respects and which had 
been returned to have the defects made 
good within a time fixed. Further exten¬ 
sions of time for this purpose were granted 
but still the defects were not cured. JVlore 
than two moiilhs after the first order was 
made, although the defects had not been 
cured, the Alunsif, without giving notice 
to tbe opposite par ly and in spite of the 
fact that the defects were called to his 
attention by the office, ordered the applica¬ 
tion to be admitted and eventually allow’ed 
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the application and restored the case to the 
list without once cnsidering whetlier the 
application had lieen filed in time. It was 
argued that tlie Court had power to extend 
the time under s. 148 and must be deemed 
to have dune so. Tlie Court, in the cir¬ 
cumstances of that case, did not accede to 
this argument and indeed a more grossly 
arbitrary exercise of discretion, if any dis¬ 
cretion was exercised at all, could hardly 
be conceived for even when the application 
was admitted the defects had not been 
cured and the Court consisting of Atkinson 
and Manuk. JJ., very lu’operly, if I may be 
permitted to say so, set aside the jMiinsif’s 
order. That case does not appear to me to 
bear any analogy to the present where the 
facts are entirely dillerent. In the present 
case the defect was cured within two days 
after the period allowed originally and tlie 
plaint was admitted and registered. I think 
a strong presumption arises that if the 
Court did not intend to extend the time 
farther it would have rejected the plaint 
as it was bound to do under O. VII, r. 11 
unless the time was extended. The only 
reasonable inference, until the contrary is 
shown, is that the Court intended to act 
according to law and that in accepting the 
deficiency and registering the plaint it did 
in fact, in its discretion, extend the time. 
I have referred somewhat at length to the 
question for determinatic'n because, under 
the earlier Code and before s. 149 was 
introduced into the Code of 1908, tliere were 
many conflicting decisions dealing with 
questions of this nature and although s. 149 
was doubtless meant to set at rest the pre¬ 
vious conflict there appears still to arise 
occasionally some doubt as to tbe effect of 
the provisions contained in the present 
Code. It would, however, be sufficient for 
the purposes of this case to say that so far 
as this Court is concerned the question 
now under discussion arose and was deter¬ 
mined in the case of Pa lean Kumar Chand 
V. Dulari Kuar (4). There the facts were 
very similar to the facts of this case. The 
plaint was filed on the 27th May 1916 but 
there was a deficit in the Court-fee. An 
order was passed to pay the deficiency 
within a week. It was not paid and on the 
6th June the time was extended for three 
days more. Still the deficit was not paid 
by the 9th June, It was, however, paid 
about a week, later and on the i7th June, 

(4) 58 I. C.216;1 P. L. T. 514, 


the fee having been accepted the plaint was 
registered. In these circumstances the 
Court assumed lhat the Trial Court had 
extended the time from the 9th to the 17th 
June, for if it had not done so it would 
liave rejected the plaint but this was not 
done and they held that by accepting the 
Court-fee on the 17th June it had in fact 
extended the time for payment up to that 
date. In my opinion the cross-appeal must 
succeed and the plaintiff is entitled to his 
costs here and in the Court below. 

Mullick, J.—The plaintiff sued for 
manhunda rent for the 3 *ears 1323 to 1326 
F. S. at the j ate of 38 maunds 2 paserU per 
year. The Munsif relying upon the Survey 
Record found the rent to be 35 maunds 15 
seers and gave the plaintiff a decree for the 
whole period in suit. He declined to accept 
tlie defendants' contention that rent was 
payable at a nakdi rale of Rs. 2-2-11 per 
bigha. It is not disputed that the area of 
the holding is 15 bighas G kathas. 

Tlie defendant appealed on the ground 
that the rate decreed was excessive. He 
also contended that the Court shtuild have 
found what quantity of each kind of crop 
was grown upon the land and what was the 
mai ket price of that crop. The Subordinate 
Judge dismissed the appeal as regards the 

years 1324, 1325 and 1326. With regard 
to the year 1323, lie found that the plaint 
filed on the 11th September 1919 was in¬ 
sufficiently stamped and that the full CouJt- 
fee upon itw'asnot paid till the 29th October 
1919 and that it was not registered till the 
13th November 1919. As by that time Ibe 
claim for 1323 had becomebarred by limita¬ 
tion the Subordinate Judge dismissed the 
claim for lhat year 

It is to be observed that the Munsif who 
tried the suit was not the Munsif who order¬ 


ed the plaint to be registered. 

Against the Subordinate Judge’s decree 
the defendant appeals and the plainlin 


cross-appeals. , 

As regards the appeal there is no suD- 

stance in it. The Munsif’s judgment show 
that tlie land grows barley, gram, pea®* 

linseed and mustard and one or two otn 

winter crops. He found that the ohG**P® 
of these crops sold at an average of 20 
seers to the rupee during the j’ears J® 
and at this rate the price of 35 oo^unds 
seers would be Rs. 84-13-6. The 
nate Judge accepted this rate and t 
defendant has no ground whatsover i 
complaint. If each crop had been separate^ 
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vala^i th5 aauual rate would have beea 
higher. The appeal is, therefore, dismisspcl 
with costs. 

With regard to the cross-appeal it appears 
that outhe lUh September 1919 the plaint 
bore a Court-fee stamp of only Re. 1-2-0 and 
the balance of Rs. 40-2-0 was not paid till the 
Court re-assembled after the Civil Court 
vaca'ion. On the I 'tli September 1919 the 
Munsif ordered that the deficit Court-fee 
should be paid within a week. The Court 
closed for the long vacation before the 
expiry of the time thus allowed and re¬ 
opened on the 27 th October 1919. The 
deficit Court-fee appears to have been 
received on the 29th October 1919, although 
no extension of the time of payment was 
expressly recorded and the Presiding Officer 
ordered the plaint to be registered on the 
13th November 1919. 

The learned Subordinate Judge does not 
find definitely that the Munsif did not 
extend the time. On the other hand the 
learned Vakil for the cross-appellant relying 
on Budhan Shah v. Sita Nath Shah (5) con¬ 
tends that as 110 express order extending 
the time was recorded the payment of the 
deficit Court-fee on the 29th October and 
the registration of the plaint on the 13th 
November cannot serve to validate the 
plaint with effect froii the lith September. 
In my opinion the acceptance of the deficit 
Court fee after the time fixed for its pay¬ 
ment and the registration of the plaint are 
facts from which it is open to a Court to 
draw the inference that the Presiding Officer 
did condone the delay and grant the exten¬ 
sion: and it was so held in Paivan Kumar 
Chand v. Didari Knar (4), an authority 
which is binding upon this Court. I think, 
therefore, that there was evidence in the 
present case upon which the Munsif was 
comuetent to come to a finding that an ex¬ 
tension of time was granted under ss 118 
and 149 of the C. P, C. The learned Sub¬ 
ordinate Judge has not ill clear terms dis¬ 
placed that finding. He seems rather to 
be of the opinion that the Munsif did grant 
an extension but that in doing so he exercis¬ 
ed his jurisdiction wrongly. Now the learned 
Subordinate Judge would certainly have 
beea competent to interfere if the Munsif 
who accepted the plaint had failed to exercise 
his discretion judicially, i. e., if he had 
exercised his discretion arbitrarily or had 
misdirected himself on any question of law 

(5) 7 lud. Oas. 578; 13 0. L, J. 78. 
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ov [Brlj 1 n hr Singh v.Kanshi Uain{'6i]. 
Here no such error being disclosed it was 
not open to any Court to re-open tlie (iue.s- 
tion of the legalityof the plaint. 

The result is that the cross-appeal 
succeeds and is decreed with costs in this 
Court and the Court below, 
z. K. Appeal dismisaed. 

(6) 4i Ind. Cas. 43; 45 0. 94; n C. W. N. liO; 3.3 

M. L. J, 483; 22 M. L. T. 3l>2: G L. W. 592; 126 P. \V. 
R. 1917; 15 A. L. J. 777; 19 Bom. L. R. 855; 3 P. L. 
\V. 313; 26 (J. L. J. 572; 104 P. R. 1917; (1917) M. \V. 

N. 811; 127 P. L. R. 1917; 41 I. A. 218 (P, C.). 
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Present '.—Sir Lallubhai Shah, Kt., 
Acting Chief Justice, and Mr. 

Justice Fawcett. 

BALVANT VISHNU—PL.4INTIFF - 

Appellant 

versus 

MISHRILAL SHIVNARAYAN and 

others—Defendants—Respondents. 

Contract Act {IX of 1S72}, s. 30—Contract for salt 
of cotton—Stipulation to pay profit or loss in case, of 
failure to take delivery—Construction—Intention of 
parties. 

In a suit to recover damages for breach of a con¬ 
tract entered into by the plaintiff with the defendant’s 
father, it appeared that the contract was for the sale 
of cotton which the plaintiff was in a position to 
give delivery of, if the defendant was ready to 
take delivery on the due date, and that certain silver 
toias were given as earnest for the fultilment of the 
contract by the defend int. The contract further pro¬ 
vided that if the defendant failed to ta.^e delivery ho 
was to pay the loss according to the prevailing mai Ket 
rate and he was to get the prolit if the price was 
above that agreed upon between the parties: 

Held, that the contract was not a wagering trans¬ 
action as there was no intention on the part of the 
parties not to give or ta.;e delivery or to deal in 
difference only. [p. 179, col. 2.] 

In re Gieve, Ex parte Trustee, (1899) 1 Q B. 794; 
68 \j. J. Q. B. 50.); 47 W. K. 441; 80 L. T 438; 15 
T. L. R. 251; 6 Manson 136, distinguished. 

Per Faufcett, J.—The onus of establishing the pleft 
that the contract sued on is a wagering one falling 
ua ler s. 3J of the Contract Act is on ths defend¬ 
ant. Lp. 180, col. 1.} 

Where plaintiff's conduct is shown to bo otherwise 
unex^eptionil the Court should lean towards a con- 
etrvxction favouring the validity of the contract rather 
than its illegality. Ip. 18J, coi. 2 J 

Second appeal from a decision of the 
Assistant Judge at Dhnlia, in Appeal 
No. 336 of 1920, confirming that of the 
Subordinate Judge at Bhusaval, in Civil 
Suit No. 669 of 1919. 
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Z\h'. S. R. Bakkale, for the Appellant. 
i\lr. H. C. Coyajee, (with him Mr. P. T". 
Kaue), for the Respondents. 

JUDGMENT. 

Shah, Actg. C, J. —This appeal arises 
out of a suit brought by the plaintiff to 
recover damages for a breach of the con¬ 
tract entered into by the defendants’ father, 
now deceased, with the plaintiff to pur¬ 
chase twenty khandies of cotton. The con¬ 
tract was entered into on December 9, 1916, 
and was in these terms :— 

“ To fchivnarayan Hajarimal Marwadi, 
residence Bhusaval, be pleased to read the 
salutations of Balvant Vishnu Nargundkar. 
residence Bhusaval. The object of writing 
this letter is that a contract is made be¬ 
tween you and me for cotton, approximately 
20 khandies of large Malkapur measure, 
that is of 392 seers, at Rs. 150 for every 
khandy. This contract was made approxi¬ 
mately five or six days ago. You can 
take delivery of the said cotton goods on 
January 1, 1917, or any time before, by 
coming here, that is, by coming to our field 
in village Charthane. I will take the price 
of the goods immediately after the weigh- 
ment and delivery of the cotton and on tlie 
same day. I have taken to-day for earnest 
tt\'o pairs of silver todas, both together 225 
rupees in weight. Their price will be com¬ 
puted according to the market rate of to-day. 
If under the above contract you do not take 
delivery I will recover from vou loss in 
accordance with the price at ‘the time in 
Malkapur peih. If the price be above Rs 150 
then I will give you the profit.” 

The plea of the legal representatives of 
Shivnarayan was that this was really a 
wagering transaction. The Trial Court 
accepted that defence, principally on the 

clause in the contract 

that if the price be above Rs. 150, then I 
will give you tlie profit” was to be read as 
affording a key to the whole contract and 
that the other terms were to be treated as 
a sort of disguise to conceal the real 
meaning of the parties, namely, that it was 
a sort of stake on the question whether the 
rate of the cotton on a particular date would 
be over or below Ks. 150. It is one of the 
defects in the judgment of the Trial Court to 
my mind, that though the learned Judee 
was satisfied that at least the plaintiff 
intended to carry out the first part of the 
agreement by giving actual delivery if 
the defendant had only chosen to olaini it 


still he came to the conclusion that it was a 
wagering transaction. No doubt the learned 
Judge saj's tliat the common intention of 
both parlies was lo deal in differences only. 
He also found that the net damages amount¬ 
ed to Rs. 1G2 making due allowance for 
the price of theornamenls which are referred 
lo in the contract. He held that on the due 
date of the deliveiy Rs. 130 was the rale per 
khandy and calculated the damages on 

that footing; but he dismissed the suit with 
costs. 

The plaintiff appealed to the District 
Court, and the learned Assistant Judge who 
heard the appeal found on the first issue 
that the contract was of a wagering nature, 
and in that view he did not consider it 
necessary to deal with the question of 
damages any further. 

The plaintiff has appealed to this Court, 
and the principal question in the case is 
whether the contract is in the nature of a 
wager. There is not much of evidence in 
the case and I may observe that the de¬ 
cisions of the lower Courts are principally 
based upon the terms of the contract. It is 
largely a question of construing the con¬ 
tract. I am unable to accept the view taken 
by the lower Courts. The contract is for 
a sale of 20 khandies of cotton which, 
there is no dispute in the case, the plaintiff 
\vas in a position to give delivery of, if the 
delivery was demanded, and if the defend¬ 
ant was ready lo take deliveiy on the due 
date. Then there is the fact that certain 
silver todas were given as earnest for the 
fulfilment of this contract by the defendant. 
The last two clauses in the contract are the 
important clauses, which have induced 
the lower Courts to come to the conclusion 
that this must be treated as a wagering 
transaction. It is provided that “if under 
the above contract j^ou do not take delivery 
I will recover from you loss in accordance 
with the price at the time in Malkapur 
pethP' So far it is nothing more than a 
statement of the consequence of a breach 
on the part of the defendant. It does not, 
to my mind, in any sense indicate that the 
intention was not to give or to take delivery. 
If the defendant failed to take delivery, 
which he might in any case even if the 
contract was a legal transaction, then he 
was to make up for the loss resulting from 
his not taking delivery. 

The clause that if the price be above 
Rs. 150 then the plaintiff was to -give thQ 
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defendant profit appears to have caused a 
^fficulty in the case. It seems to me that 
it is only a continuation of the statement 
of the consequences of a breach on either 
side. If the rate was below the contract 
rate at the due date, then the defend¬ 
ant would have to pay the loss if he 
did not take delivery, and if the rate at the 
due date be above Rs. 150, then the plaintiff 
would have to pay the difference in case he 
failed to give delivery. No doubt the words 
“if I fail to give delivery" are not to be 
found in this clause. If they had been used, 
the matter would have been beyond the 
range of controversy. But taking this to be 
a contract between two ordinary parties, I 
am unable to read this clause in any other 
sense; and the meaning which I put upon it, 
and which in my opinion it naturally bears, 
is one which I have just indicated, namely, 
that if the plaintiff failed to give delivery 
and the price at the due date was above 
Rs. 150, then he was to give the profit to the 
defendant. 

It appears that in the cross-examination 
the defendant’s Pleader put this matter to 
the plaintiff and he answered as follows:— 
“I was to pay the differences only if I refus¬ 
ed to make delivery and the price was 
against me." It seems to me that the 
parties in this case have unnecessarily pro¬ 
ceeded to provide for the consequences of a 
breach, namely, that if the market price on 
the due date went against the purchaser, 
and if he failed to take delivery, as he might 
well fail to do on that account, then he was 
to pay the loss, and if the market went 
against the vendor, and if he failed to give 
delivery, then he was to pay the loss. That 
seems to me to be the true and natural 
meaning of this contract. If this contract 
is to be read with a view to give effect to it 
as far as possible and not with a view to 
invalidate it, it seems to me that the con¬ 
tract lends itself easily to that interpreta¬ 
tion : and that is the view which I take of 
this contract. It is not necessary to say 
more on the subject, nor is it necessary to 
refer to the cases. 

In any case, it seems to me that the proof 
falls far short of what would be necessary 
to indicate the common intention on the 
part of both parties to deal in differences 
only from the beginning. That indication 

is lacking in the present case. I find it 

to accept the view taken 
hy the loAver Courts. The case of In re 


Gicve, Ex. parte Trustee (1) which has been 
much relied upon, particularly by the Trial 
Court, was quite a different case. The 
terms of the contract there were clearly 
indicative of the fact that no delivery 
was intended to be given or taken, and 
if by chance the buyer in that case wanted 
delivery, then he was to give certain extra 
price. I do not consider it necessary to 
set forth the note of contract in that 
case : but it is enough to point out that 
that was quite a different case from the 
present one. In the present case the con¬ 
tract begins wdth the express intention 
to give and take delivery, and that in 
the event of the defendant not taking 
delivery, he was to pay the loss. As a 
matter of fact the occasion for applying 
the clause, upon which so much reliance 
is placed by the lower Courts on the facts 
of this case, has not arisen. The price 
did not go above Rs. 150, nor do I see 
any indication in the case that the price 
fixed under the contract was so far above 
the normal ruling rate at the date of the 
contract so as to afford some basis for 
the view that it was a sort of stake upon 
the ruling rate being Rs. 150 at the due 
date. The market rate on the due date 
is found by the lower Court to be Rs. 130, 
and the fluctuations within certain limits 
must be taken to be within the contem¬ 
plation of parties as ordinary incidents of 
such contracts, and cannot be taken as 
indicative of any desire to fix up an ab¬ 
normally high rate with a view to gamble 
on the possibility of that rate being the rul¬ 
ing rate on the due date. 

I am, therefore, of opinion that this con¬ 
tract was not a wagering transaction, but 
a legal contract, and as admittedly the 
deceased Shivnarayan failed to carry out 
the terms of the contract, his heirs are liable 
in damages. 

As regards the amount of damages, 
though the lower Appellate Court has 
not recorded any finding, it is conceded 
before us that the finding of the Trial 
Court on this point must be accepted. The 
plaintiff claimed damages on the footing 
of the difference between the contract 
price and the price realised by the sale 
of this cotton long after the due date for 
the performance of the contract. He is 
clearly not entitled to damages on this 

(1) (1899^ 1 Q. B. 794; 68 L. J. Q. B. 509; 47 W. 
R 441; 80 L. T. 438; 13 T. L. R. 231; 0 Maason 

136. 
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There is nothing to show that 
tlie defendant ever extended the time for 
the fullilnient of this contract. 'J'iierefore, 
the only Inisis upon wiiich the plaintitt coiud 
claim damages would be tlie basis of the 
ditference between the contract price and 
the market-price of the goods on the 
due dale. Tliat has been determined by 
the Trial Court, and we accept tiiat lind- 
ing. 1 would allow this appeal, reverse 
the decree of the lower Appellate Court, and 
pass a decree in favour of the plaintilf for 
Ks. 102. Tlie plaintilf to have his costs 
throughout on the amount decreed. 

Fawcett, J. —The defendant set up a 
plea that the contract sued upon is a 
wagering one falling under s. 30 of the 
Indian Contract. The onus of establishing 
that plea rests upon him. There must be a 
common intention, not only on the part of 
the defendant’s father, who entered into 
the contract, but also on the part of the 
plaintilf, not to give delivery, but merely 
to pay differences according as the market- 
price fell or rose above the figure of Ks. 150. 
So far as the defendant's father was 
concerned, the lower Court gave reasons 
for thinking that his intention was not to do 
any real business in cotton, the subject- 
matter of the contract, but merely to 
speculate on the rise and fall of the market. 
But the lower Court was more favourable 
in regard to the plaintiff's intention, and 
after considering all the circumstances 
felt satisfied that he at least intended to 
carry out his part of the agreement by 
giving actual delivery, if the defendant had 
only chosen to claim it. The only thing 
that goes against the plaintiff is the last 
clause in the agreement that “if the price 
be above Ks. 150, then I will give you the 
profit.” The two lower Courts have held 
that that plainly shows that the real agree¬ 
ment between the parties was not a com¬ 
mercial transaction but a wager on the rise 
and fall of the market. But, in view of the 
circumstances favourable to the plaintiff 
that I have already alluded to, before the 
plaintiff is convicted of an intention to 
wager, it must be conclusively established 
that that is tlie proper inierpi-etation of the 
coQtract, because only on this particular 
construction can this common inteution be 
held proved. I admit that the view taken 
by the lower Courts is one that naturally 
arises from the way iu which this particular 
sentence follows upon a sentence^ coutem- 
pl^ng the defendant not taking delwe^. 


And if the contract alone is looked at, it 
seems quite natural to say that the words 
“if the price be above Ks. 150 then I v\ill 
give you the piolit ” still coiilempiaie ihe 
contingency of the defendant nut taking 
delivery. But, on the oilier hand, that is 
not a necessary conslruction, and 1 think 
it is, at any rate, a possible construction to 
say that ine parties were contemplating 
theotlier ]iosilion, namely, the posaibiliiy 
of tlie plalnliff not giving delivery and the 
price nut rising above Ks. 150. In a case 
of this kind where the plaintiff's conduct 
is shown to be otherwise unexceptional, I 
think the Court should lean-tow'ards a con¬ 
struction favouring the validity of the con¬ 
tract rather than its illegality. I think we 
are entitled to give the plaintiff the benefit 
of this favourable construction, although 
apparently it was a consiructioa that was 
not urged on his behalf before the two lower 
Courts. I agree, therefore, in the order 
proposed by my learned brother. 

K. s. D. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Civil Kevision No. 10 of 1924. 

April 9, 1924 

Present: —Mr. Justice Daniels. 

RAM NaKESH iSINGH— Applicant 

versus 

JAGAR NATH SINGH— Opposite Party. 

Civil Procedure Code (Act V of iV08j, 0. XLVli, »'• * 
—Mew evidence, requirements of — Other suj/icient caust 
—Petition for reviex, whelhercan be admitted.^ _ 

Where the new evidence relied on by a petitione 
for review does not co.iiply with the requirements 
of O. XLVll, r. 1 of the C. P C. the Petition for 
review cannot be admitted on the ground of otae 
sufficient reason. , 

Civil revision against an order of Ih® 
Munsif, exercising the powers of the Judge 
of the Court of Small Causes, Baiba. 

Mr. Uma Shankar Bajpai^ for the Appb' 
cant. 

Mr. Mukhtar Ahmad^ for the Opposit 

J UDGMENT.— This is an application 
for revision of an order granting a 
in a Small Cause Court case. But for to 
suit having been tried by a Small ^^4 
Court an appeal would have lain 
O. XLVil, r. /. The gi-ound of revision in 
that the Court below had no jurisdiction 

allow a review. The suit was ono cn 
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note-of'hand. The learaed Munsif original¬ 
ly dismissed the suit on the ground that he 
was uafa\’-ourably impressed with the plaint- 
itf’s evidence and that the plaintiff’s 
witness was a chance witness. The defend¬ 
ant in his evidence had asserted ihat he 
was illiterate but this fact is not referred 
to in the judgment. A month afterwards 
the plaintiff's produced a copy of a vakalat- 
71 ima signed by the defendant and asked 
for a review on this ground The learned 
Munsif admitted it and because he con¬ 
sidered that the defendant had lied in say¬ 
ing that he was illiterate he proceeded to 
decree the claim and to accept the plaint¬ 
iff’s evidence which he had previously 
disbelieved. The vakalatnama and another 
paper relied on were both filed in a suit to 
which the plaintiff was a party and there 
is absolutely nothing to show that this 
evidence could not, with the exercise of 
due diligence, have been within his know¬ 
ledge or have been produced by him at the 
original trial. He did not at the trial even 
ask for an adjournment to test the defend¬ 
ant’s statement. If the new evidence alleg¬ 
ed did not comply with the requirements 
of O. XLVir, r. 1 the review certainly could 
not be admitted on the ground of other 
sufficient reason. In rny opinion, the learned 
Munsif was not legally justified in granting 
the review. 

I accordingly set aside his decree and 
restore the original' decree dismissing the 
suit. Under the circumstances I make no 
order as the costs, 

S- D. Application accepted. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. ^82 op 1923. 

August 7,1924. 

Present;—Sir Lallubhai Shah. Kt , Acting 
Chief Justice and Mr. Justice Fawcett. 
NARAYAN GANESH PATANKAR— 


appellant 

S 

SAGUNABAIGANGADHAR PATANKA 

rr- j r —RRSPONDRNT. 

haiy—De6l—Decree against father—Anc 

sons hands, whether liable-Ci 
Procedure Code {Act V of lOOS), s. .5.?, 

incurring debt, so long as it 

bL tlkPn tiie estate oppn 

bo taken in execution proceedings upon a deor^ i 


payment of that debt, if the other inemo-'r of liia 
family happens to be his son. [p. 182, ool. 1.'] 

Brij Karain Rai v. Manjla Rrasad Rai, 77 Iml. 
Cas. 689; 51 I. A. 129 at p. 1:19; 26 Bom. L. K. 

21 A L. J. fi;U: 46 M L. J. 23; 5 P. L. T. !• 28 C 
.W. N. 25.3; (1921) M. \V. N. 68; 10 L. \V. 72: 2 I'. L 

R. 41; 10 0. & A. h. \i. 82; (1921) A. I. R. fP. C.) oO; 
3.3 M. L. T. 457; 46 A. 95; 11 0. L. J. 107 iP. C.'. 
followed. 

Govind v. Sakharam, 28 B. 383 at p, 389; 6 Bom. 
L. K 314, referred to. 

Th^ whole of the ancestral property in the hands 
of a Hindu son is liable to be sold in exeonlion of a 
money decree passed against his father, [ibid.] 

Umed Ilathising v. Goman Dhaiji, 20 B. 38.">: 10 
Ind. Dec. (v. s.) 820, Sakharam v. Sakhay-am, 1 Ind. 
Cas. 1.50; 33 H. 39; 10 Bom L. R. 930 and Hanmnyit 
Kashinath Joshi v. Gayiesh Annaji Pujari, 51 Ind. 
Cas. 612; 43 B. 612; 21 Bom. L. R. 435, referred lo. 

Second appeal from the decision of the 
District Judge, Satara, in Appeal No. G30 of 
1921, modifying an order passed by tlic 
Subordinate Judge at Wai, in Darkha.^t 
No. 668 of 1921. 

Mr. M. V. Bhat, for the Appellant. 

Mr. S. R. Bakhale, for the Respondent. 

JUDGMENT, 

Shah^ Act^. C. J.—In this case a decree 
was obtained by Sagunabai, the plaintiff, 
against one Ganesh for Rs. 1,221-11-1. 
Wiiile the appeal was pending in the 
District Court, Ganesh died, and his son 
the present appellant Narayan, was brought 
on the record as the lesal repre.senlative 
of his deceased father. The District Court 
confirmed the decree of the Trial Court, and 
this Court also confirmed that decree in 

S. A. No. 730 of 1917. The plaintiff now 
seeks to execute that decreee by attaching 
the interest of Narayan and his deceased 
father in the ancestral house. It is admit¬ 
ted that during the lifetime of Ganesh, 
Ganesh and Narayan had one-third 
share in the house, that is the interest 
which is attached in execution by tlie 
order of the learned District Judge in 
appeal. 

The defendant has appealed from the 
order of the District Judge, and in support 
of the appeal it is contended that the son’s 
interest, i. e., one-sixth share in the house, 
is not liable to be attached, but it is only 
the interest which Ganesh had during his 
lifetime in this house that is liable to be 
attached. This contention is not tenable 
It is contrary to the decisions of this Court 
in Umed Ilathising v. Goman Bhaiji (1) and 
Shivram Sakharam {2). In the case of 
Shivram v. Sakharam (2) the father died 

(1) 20 B. 385; 10 Ind. Dec (n. s.) 820. 

(2; 1 lad. Cas. 459; 33 B 39; 10 Bom. L. R. 939, 
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during the pendency of the litigation, and 
the son brought on the record, as in 
the present case, as the legal represent¬ 
ative of the father. It is clear that so far 
as the ancestral property is concerned? 
whatever was liable to be sold in the life¬ 
time of the father remains liable to be 
sold after the father's death. Section 53 of 
the C. P. 0. makes the position clear on 
the point which before 1908 was the same 
according to the decisions to wdiich I have 
referred. It has been held in Hanmant 
Kashliiftth Joshi v. Ganesh Annaji Fujari 
(3) that during lifetime of the father the 
whole of the one-third share including the 
interest of the son in this ancestral house 
w'ould be liable to be attached. On principle 
it makes no difference that the father has 
died and the attachment comes to be levied 
after his death. The position is made 
further clear by the recent pronouncement 
of their Lordships of the Privy Council in 
Brij Narain Rai .v. Mangla Prasad (-1) 
where among the propositions categorically 
stated, it is distinctly laid down that a 
father can by incurring debt, so long as 
it is not for an immoral purpose, lay the 
estate open to be taken in execution pro¬ 
ceedings upon a decree for payment of that 
debt, if the other member of the family 
happens to be his son. In that judgment 
their lordships refer to the following ob¬ 
servations of Mr. Justice Chandavarkar in 
Govind v. Sakkaram (5) with approval;— 

“The law is now well established that 
under the Hindu Law, the pious obligation 
of a son to pay his farher’s debts exists 
whether the father is alive or dead.” 

It is not disputed, and it cannot be dis¬ 
puted, in the present case, that for this 
debt the son's interest in the ancestral pro¬ 
perty would be liable in respect of the 
debt in question during the lifetime of the 
father, and the same liability continues 
after his death. 

It has been urged in support of the 
appeal that the view taken in all these 
cases is contrary to the provisions of Bom. 
Act \TI of 1866, and s. 2 of that Act is re¬ 
lied upon. I do not think, however, that 


^3) 51 Ind. Cas. 612; 43 B. 612; 21 Bom L E 
iZt. 

(4) 77 Ind. Caa. 689; 51 I. A. 129 at r 139 - 
Bom L. R. 500; 21 A. L. J. 934; 46 M L’ J sV 
P. L. T. 1; 28 C. W. 25.3; (1924) M. W. N. 68 - 19 T 
W. 72: 2 P. L. R. 41; 10 O. & A. L. R. 82- ( 1994 ) 1 

I. R. (P. C.) 50; 33 M. L. T. 457; 46 A 95 ’ 11 1 

J. 10 (P. C.). ’ V. 1 

(5) 88 B. 383 at p. 389; 6 Bom. L’ R 344 


the provisions of that section help the ap¬ 
pellant at all. If we treat the ancestral 
property as belonging to the deceased 
father, then by attachment of that property 
the provisions of s. 2 of Bom. Act VII of 
1866 are not in any way contravened, be¬ 
cause that property continues to be liable 
for the debt of the father. That is the 
reason why tliis Act has not been held to 
present any difficulty in the cn.ses prior 
to the Code of 1908 and s. 53 in the 
Code of 1908 is in effect a legislative re¬ 
cognition of the rule that W'as followed 
in this Presidency before it was enacted. 
I do not feel any hesitation in holding that 
the contention of the appellant is without 
anj’ good foundation. I would dismiss the 
appeal and confirm the order of the lower 
Appellate Court with costs, 

Fawcett, J.— I agree. 

K. S. D. 

Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 142 

OF 1921. 

March 6,1924. 

Present: —Mr. Justice Martineau and 
Mr. Justice Moti Sagar. 

NADIR ALI shah — Defendant- 

Appellant 

versus 

WALT— Plaintiff and another— 
Defendant—Respondents. 

Pre-emption—Rights of vendee, when vest in 
emptor—Civil Procedure Code (Act V of J908), 0. aA, 

A successful pre-emptor is vested rigbW 

of the vendee whom he dislodges, not from 
of the sale, but from the date on which he enter 
his rights, i. e.. from the date on which ke 
' he conditions of the decree and brings it mto op 
tion. [p. 184, col. 1.1 _ « 

Dhani Nath v. Budhu, 136 P. R. 1^94, _ 

Khan V. Sohaura Mai, 126 P. R. 1907; 3 P. 

1907; 48 P. W. R. 1907, Vttam Singh v. Sund^ 

24 Ind. Cas. 913; 136 P. W, R. 1914; 218 P-^ £ 
1914, BcU Ram v. Hari Chand^ 59 Ind. Cas* i 
P. W. R. 1921; 3 L. L. J. 205 and Hadayat Ull^ . 
Ghulam Muhammad Beg, 73 Ind. Cas. 444; (19 / 

I. R (L.) 529, followed. 

Deonandan Prasad Singh ^. Ramdhan Chow _ 
39 Ind. Cas. 958; 44 C 675; 32 M. b. J. 45J; I r. 
W. 521; 15 A. L. J 373; 21 O. W. N 786: 25 Cl--; 
573; 19 Bom. L. R 137G; L. W. 65; (1917) M 
470 and 611; 22 JI. L’ T. 196; 44 I. A. 80 (P. CJ 
ferred to. 
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Sacoud appeal from a decree of the 
District Judge, Jhelum, dated the 5th 
November 1920, nioiifyiag that of the 
Ju li )r S ibjrdiaate Judge, Gajrat, dated 
the 31st May 1920. 

C.niilhri Zdfarullah Khariy for the 
Appellant, 


Mr. B. D. Qureshi, for the Respondents. 

JUDQiVIEN’r, —This is an appeal 
against a decision of the District Judge of 
Jiielum, dated the 5th of November 1920, 
awarding plaintiff a decree for possession 
of the land in suit by pre-emption on pay¬ 
ment of Rs. 1,100 to the defendant-vendee. 
The material facts are briefly these:—On 
the 30th of August .1918 one Khaniin, son 
of Mehra, made a gift of 8 kanals of land in 
Mouza Ajjowal in the Phalia Tahsil of the 
Gujrat District in favour of the defendant- 
appellant Nadir Ali Shah. On the 5th of 
September 1918 one Amir sold 200 kanals 
of land in the same village to the same 
Nadir Ali Shah for a sum of Rs. 3,500 On 
the 10th of June 1919 the plaintiff Walli, a 
reversioner of Amir, brought two suits, one 
for possession in respect of 8 kanals of land 
alleging that the gift was really a sale and 
that he (the plaintiff) as an owner in the 
village had a superior right to pre-empt, 
and the other for a declaration in respect 
of 200 kanals on the allegations that the sale 
was without consideration and legal neces¬ 
sity and that it should not affect the plaint¬ 
iff’s reversionary rights after the death of 
the vendor. In the alternative a decree for 


pre emption was also pra\ed for on payment 
of Rs. 1,100 which it was alleged was the 
market-value of the land in suit. The suit 
for pre-emption in respect of 8 kanals of land 
was decreed by the Trial Court on the 3rd 
of May 1920, and an appeal against this 
decree to the District Judge and a second 
appeal to the High Court were both dismiss¬ 
ed. In the other case the Trial Court found 
that necessity to the extent of Rs. 700 was 
established, and the suit was accordingly 
decreed on payment of that sum to the de- 
mndant-vendee when succession opened out. 
Both parties appealed against this decree to 
the learned District Judge, with the result 
that the suit for a declaration was dismiss¬ 
ed, but that a decree for pos«e.ssion bv pre- 
emption on payment of Rs. 1,100 to the 
defendant-vendee was granted in favour of 
the plaintiff. 

Against this decree a second appeal has 
been preferred to this Court by the defend¬ 
ant-vendee and it has been urged on his 


behalf that the finding of the learned Dis¬ 
trict Judge that the defendant was not an 
owner in the village at the date of the sale 
and that consequently his right of pre-esrip- 
tionwas inferior to that of the plaintiff was 
erroneous and should be set aside. It is 
pointed out that the defendant had become 
an owner in the village on the 30th August 
1918 prior to the sale of the land in suit 
and that his right of pre-emption was 
consequently equal to that of the plaintiff 
at the date of the sale. On behalf of 
the respondents it is argued that the ap¬ 
pellant’s right of pre-emption at the date of 
the sale to him was a defeasible right, and 
that the fact that he was suljsequently de¬ 
feated at the instance of a pre-emptor clear¬ 
ly shows that it was no right at all. The 
learned Counsel for tlie appellant, on the 
other hand, argues on the authority of tiie 
various rulings of this Court that a pre- 
emptor’s right to or in the property accrues 
only when he has complied with the con¬ 
ditions laid down in tlie decree and paid 
the purchase-money into Court, and that it 
is then and then only, that the property 
vests in him. It is admitted that the right 
of pre-emption is a right of substitution 
and the sole question for deteimination is 
from what date this substitution takes effect. 

In Dhani Nath v. Budhu (1), it was laid 
down that a decree in a suit brought for 
the purpo.se of enforcing the right of pre¬ 
emption did not give the proprietor a right to 
the thing sold, and that he did not acciuire 
that right until he had paid the price fixed 
in the decree within the prescribed period. 

The same view was taken in another 
judgment of this Court reported as Darehan 
Khan v. Sohaura Mai (2), where it was held 
that a pre-emptor had no right or interest 
in the property pre-empted until his right 
of pre-emption was duly established by (he 
decree of the Court and he had satisfied the 
terms of that decree. 

Similarly in UttamSinghv. Sundar Singh 
(3), it was laid down that a pre-emptor acquir¬ 
ed a right in the land only when he had 
paid the money in accordance with the de¬ 
cree recognising his right. 

The same view was taken in two recent 
judgments of this Court reported as Beli 


a) 136 P. R. 1861. 

(2) 126 P. R. 1907; 3 P. W R. 1907; (8 W. R 
1907. 

(3) 21 lad. Cas. 913; 136 P. W. R 1911; 218 P L 
R, 1914. 
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Ram V. Hari Chand (4j and Hadayat IJllah 
V. Gfiulam Muhammed (5), where it was laid 
down that “a successful pre-emptor is vested 
with the rights of the vendee whom he dis- 
loJges, not from the date of the sale, hut 
from the date on which he enforces his 
rights, i. e.y from the date on which he satis¬ 
fies the conditions of the decree and brings 
it into operation.” 

In !)connndan Prasad Singh v. Ramdhari 
Choicdhnri their Lordships of tne Privy 
Council observed as follows:—“A person 
claiming an order of pre-emption cannot be 
regarded in the same light as an ordinary' 
purchaser of an estate. His right is, when 
an estate has been sold, to acquire the pro¬ 
perty from the purchaser at the price paid. 
If the necessary formalities are observed, 
and the purchaser assents to the claim, 
possession is given hy mutual consent and 
no difficulty arises; but if the claim be 
disputed and suit must ]>e brought, the 
rights of the parties are regulated by the 
C. P. C. 


[85 I. 0.1925] 

was nothingin the Punjab Pre-emption Act 
which declared tliat a pre-emptur’s title 
vested at the dale of the sale or which 
modilierl the explicit direction of 0. XX, 
r. 14, C. P. that Courts shall declare the 
title of the pre-emptor to l»e deemed to 
accrue from the date of payment into Court 
of the purchase-money after decree, and 
that there was also nothing in the Act to 
qualify the term ‘'owner” so as to mean a 
person who was not in danger of losing hia 
ownership right at the suit of a pre-emplor. 

We are in full agreement witli this view 
and liave no hesitation in holding that at 
the date of the sale the defendant's right of 
pre-emption in respect of the land pur¬ 
chased w’as equal to that of the plaintiff 
and that the suit must, therefore, fail. 

We accept the appeal and reversing the 
decree of the lower Appellate Court, dismiss 
the plaintiff’s suit w’ith costs throughout. 

K. s. D. Appeal accepted. 


RAMCHAN'DRA PAKDURANG V. YULLAVA MADAR. 


Now, O. XX, r. 14 of the C. P. C. which 
corresponds to s. 214 of the Code of 1882, is 
in the following terms ;—“(1) Where the 
Court decrees a claim to pre-emption in res¬ 
pect of a particular sale of property and the 
purchase-money.hasnotbeenpaid into Court, 
the decree shall — 

(а) specify a day on or before which the 
purchase-money shall be so paid, and 

(б) direct that on payment into Court of 
such purchase-money, ‘together with the 
costs (if any) decreed against the plaintiff, 
on or before the day referred to in cl. (a) 
the defendant shall deliver possession of 
the property, to the plaintiff, whose title 
thereto shall be deemed to have accrued 
from the date of such payment, but that, 
if the purchase-money and the costs (if any) 
are not so paid, the suit shall be dismissed 
with costs.” 

It is clear from these words that the title 
to the property vests in the pre-emptor 
on payment of the purchase-money and not 
before. 

In Hadayat Ullahv. Gkulam Muhaminad 
Beg (5), Mr. Justice Campbell held that there 


205^^ 7^'*: 28 P. W. R. 1921; 3 L. L.. 

S ^1^23) A. r. R. CD 529 

- (J)t 958; 44 C. 975; 39 M L T 

J. 15 A. L. J. 375; 21 C W N Tfifi 1 

aj. 'r-196/41 i. A 8 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 492 of 1923. 

August 8, 1924. 

Present :—Sir Lallubhai Shah, ICt., Acting 

Chief Justice and Mr. Justice Fawcett. 

RAMOHANDRA PANDURANG JAHA- 
GIRDAR— Plaintiff—Appbll.vnt 

ver.^us 

YELLAVA MADAR— Defendant- 

Respondent. 

RegUtration Act (XVI of 19JS). $.17(1) {b)-0rdtf 
hy inamdar to village oncers—Recital as to nature 
of tenure — Order, whether con nilsorily r.’gi$tratle. 

.\n order issued by aainanlir to th) 
officers, direeting tliem to trcat certain lands, as hcio 

by the person mentioned therein, ou a pernmnem 
tenure on 7 »a}*ment of a certain rent, does not creaw 
or declare any right but only affords evidence as to 
the true nature of the tenancy, and is admissible m 
evidence without registration. ^ ^ 

Second appeal from the decision of nie 
Assistant Judge, Dharwnr, in Appeal No* 
24 of 1921, confirming the decree passed by 
the Subordinate Judge, Gadag, in Civil Suit 
No. 543 of 1919. 

Mr. A. G. Desai, for the Appellant. 

]\Ir. G. S. Aliilgaonkar, for the Respon¬ 
dent. 

JUDGMENT. , 

Shah, Acts. C. J.—In this appeal the 
question is whether the document, whtcii 
purports to be a true copy of a certain order, 
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addressed by the then inamdar of the 
village to the village officers, is admissible 
in evidence, la coiineclioa with lliat point 
it is urged that the original order re¬ 
quired registration. Tliis question arises 
in connection witli the point as to whether 
defendant No. 1 is proved to be a permanent 
tenant of the land in question. Tlie case for 
the plaintilf in the lower Court was that de¬ 
fendant No. 1 was an annual tenant. Both 
the Courts have found that she is a per¬ 
manent tenant, and it is clear that if the 
copy to which 1 have referred is admissible 
in evidence, the permanent tenancy is 
proved. 

The point of registration was not urged 
in either of the lower Courts, and though 
it has been urged here, L feel clear that the 
point has no merit in it. It is an order 
directed by the inamdar to the village 
officers in whicli certain directions as to this 
land are given. It is pointed out tliere that 
the village officers are to treat this land as 
held by the defendant on a permanent 
tenure on payment of a certain rent. I am 
unable to hold that such a document either 
creates or declares any right. It only affords 
evidence of wJiat the true nature of the 
tenancy was. The best evidence of such 
an order, in the absence of the order itself 
would be a copy, such as the defendant 
No. I lias produced in tliis case. It was 
urged in the lower Courts, and it has been 
argued before us, that it is not admissible 
in evidence because the original order is 
not a public document. It seems to me 
that the lower Appellate Court was perfectly 
right in admitting the document as offord- 
ing secondary evidence of tlie order which 
would be in the custody of tlie plaintiff; 
and the defendants could prove it, as the 
plaintiff has not produced the original. Tlie 
copy wa.s rightly admitted, and if we hold 
that it was properly admitted and that the 
original order does not require registration, 
the linding as to permanent tenancy must 
. be accepted. 

It has been urged that the plaintiff has 
a right to enhance the rent, even though 
the tenancy may be permanent. The claim 
made for higher rent in the suit was not on 
the footing of the tenancy being permanent, 
but on tlie footing of the tenancy being 
annual. There is no indication in this suit 
that the plaintiff contended that he had a 
right to enhance the rent, even though the 
tenancy \yas permanent. It is difficult to 
see how in view of the statement, by the 
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predecessor-in-title of the present plaintiff, 
in the order, of wliich a copy has been put 
in, he could contend that he has a riglit to 
enhance the rent. 

I would disallow the contentions iiigod 
in support of this appeal and dismiss the 
appeal with costs. 

Fawcett, J.—I agree. I think the dccu- 
meiit in question does not fall under cl. (1) 
of sub s. (,1) of s, 17 of the Indian Re¬ 
gistration Act, but is a document of the 
class where there is merely arecilal of st me- 
thing that lias already taken place, dhe 
words in it about continuing the land with¬ 
out obstruction from geneiation to geneia- 
tion and the Mhavki work of the village be¬ 
ing done, must be read wiili the connected 
sentence, “on this undertaking the land has 
been given and inasmuch as the docu¬ 
ment already says that the land has been 
for many days, i. e., for a longtime, continu¬ 
ing with a certain person, namely, Durga 
Holer, it merely, 1 think, amounts to recit¬ 
ing the arrangement under which the pre- 
decessors-in-title of Durga Ploler obtained 
the land, namely, that they should do 
Mharki work of the village, and on that 
condition the lands would l»e continued to 
that fainil}’^ from generation to generation. 
The main purpose of the document is to 
order the village officers to collect an in¬ 
creased assessment. Therefore, I think the 
appeal fails and must be dismissed with 
costs. 

Appeal disynissed. 

K. s. D. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2522 of 1921. 

Way If), 1924. 

Pre.^ent :—Sir Shadi Lah Kt., Chief Justice, 

and Mr. Justice Walan. 

UMRA AND OTHEKs—P laintiffs— 

Appellants 

vei'siis 

Muffammat RAJI and another— 
Defendants- Respondents. 

CuHiinn- Alienation - (.’iwiavs of lloshiarpur Tahsil 
- \Jifl hif ^5onless proprietor to daughter, validity of. 

Amoiip: gujars of Hoshiarpur Talisil a gift by u 
jionlcfls proprietor of a portion of his ancestral holding 
l,> u daughter or daughter’s son in lieu of services is 
valid by custom, [p. 186, col. 2.J 

Second appeal from Ihe decree of the Dis¬ 
trict Judge, Hoshiarpur, dated the 18th July 
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1921, affirraing that of the i^hnisif, Fiisl 
Class, Hoshiarpur, date.dthe 5lh March lh21. 

Messrs. Niaz MulKuninud and Sag<ir 
('hand, for the Ai)i)ellants. 

Fakir ('hand, ior the Respondents. 

JUDGMENT.—On the 17th Octoi)er 
1911, Shera a sonless gnjar of the village 
Basi Kikran in tlie Tahsil of Hoshiarpur, 
made a gift of 15 kn)tal.-^ and 14 marlas 
of land out of his ancestral holding to his 
daughter Musammat Mehran; and the pre¬ 
sent suit has been brought by his brothers 
and nephew to impeach the alienation. The 
Courts below have concurred in holding 
that the donor was an old man incapable of 
cultivating his land, and that the donee and 
her husband rendered him services in lieu 
of which the gift in question was made. 
The transfer has consequently been upheld, 
and the only question in tiiis second appeal, 
which has been admitted on the stren gth 
of a certificate granted by the District Judge 
is whether a custom allowing a sonless gujar 
to gift a portion of his ancestral estate to 
his daughter in return for services has been 
established. 

Our attention has been invited to an 
entry in the riwayi-am of the Hoshiarpur 
District compiled in 1914 which no doubt 
shows that ( 7 aja?-s of Tahsils Garh Shankar 
and Hoshiarpur declared that a proprietor 
was not entitled to make a gift of his pro¬ 
perty, moveable or immoveable, to his 
daughter otherwise than in dowry. The 
gujars of Dasuya Tahsil, however stated 
that in the absence of lineal male heirs, a 
proprietor could gift his whole property or 
any part thereof to his daughter in return 
for services rendered. It is not clear why 
the custom applying to gujars of Garh 
Shankar and Hoshiarpur Tahsils should be 
different from that governing gujars of 
Ddsuya Tahsil and one would be inclined to 
think that all the members of a tribe residing 
in a district would ordinarily be governed 
by the same rule in a matter of this character. 
It is significant that while the Hwaj-i-am 
sets out as many as six instances of gifts 
to daughters (including the gift in ques¬ 
tion) among Muhammadan gujars of the 
Hoshiarpur Tahsil it does not mention 
a single instance in which such a gift was 
successfully impeached by the collaterals. 
It is to be observed that the entry in the 
riwaj-i-am, prohibits gifts of even moveable 
property but the learned Vakil for the appel¬ 
lants admits that in so far as this prohibi¬ 
tion is concerned, the riwaj-i-am cannot be 
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treated as a correct exposition of the custom 
prevailing among the gujars of the Hosliiar 
pur Talisil. 

It is not disputed that the general agri¬ 
cultural custom of the Punjab allows gifts 
in favour of relations who liave rendered 
services to the donor, and there is absolute¬ 
ly no reason why the Muhammadan gujars 
of the Hushiarpur Tahsil should be an ex¬ 
ception to this rule. The donee has placed 
her reliance, not only upon some instances 
deposed to by lier witnesses, but also upon 
a judgment delivered by the Divisional 
Judge of Hoshiarpur Division on the 26th 
February IDOti in the case of Abdulla v. 
Ghasita in whicli it was held that a gift by 
a sonless gujar of Hoshiarpur Tahsil in 
favour of Ids daughter is permitted by 
custom. A perusal of the judgment shows 
that a large number of instances were 
quoted iii support of the custom, and that 
the learned Judge considered that the 
gujars of the Hoshiarpur District followed 
the same custom as the gujars of the neigh¬ 
bouring districts of Jullundur and Ludhiana 
who recognised the validity of a gift in 
favour of a daughter or daughter’s sons in 
lieu of services. 

Considering that the entry in the rhcaj* 
i-am is not supported by instances, and 
that, in so far as the restraint on alienatkn 
relating to moveable property is concerned, 
it is admittedly wrong; we are of opinion 
that the onus of proving the custom was a 
light one, and that it has been sufficiently 
displaced by the evidence produced by the 
donee. IVe accordingly affirm the decree 
of the District Judge and dismiss the appeal 
with costs. 

K. S. D. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 240 of 1923. 

August 11, 1924. 

Present :—Sir Lallubhai Shah, Kt., Acting 

Chief Justice, and Mr. Justice Fawcett. j 

BHAGWANJl SANKLESHVAR DAVE^ ^ 

Plain'tief—Aphei lant i 

versus 

The AHMEDABAD ELECTRICITY Co., J 

Ltd.—Defendants -Rsspondsnts. 1 

Electricity Act (IX of 1910), s. Seh., cl. I 

paras, o—Transfer of supply to new 

Written requisition, whether necessary, J 
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Before » person can claim a supply of electricity for 
his new premises in substitution of the supply which 
he used to get for his old premises, he must put in 
a requisition in writing as required by cl. (ri). of the 
Schedule to the Electricity Act. 

Second appeal from the decision of the 
District Judge, Ahmedabad, in Appeal 
No. 298 of 1921, confirming the decree passed 
by the Extra Joint Subordinate Judge, 
Ahmedabad, in Civil Suit No. 999 of 1920. 

Mr. H, C. Coyajee (with him Mr. Ratanlal 
Ranchhoddas)^ for the Appellant. 

Mr. 0’Go?’ma7i (with him Messrs. Little 
Co.), for the Respondents. 

JUDGMENT. 

Shah, Actg. C. J. —This appeal arises 
out of a suit filed by the plaintiff against 
the Ahmedabad Electricity Company Ltd., 
for the supply of electricity to premises 
situated in another street in substitution 
of the supply which the plaintiff used to 
have in respect of premises situated near 
Dhinkwa Chowkey. So far as the supply of 
electricity to the premises near Dhinkwa 
Chowkey was concerned, it was properly 
obtained by the plaintiff on a requisition 
contemplated by the Indian Electricity 
Act IX of 1910, It appears, however, that 
the plaintiff in accordance with the some¬ 
what loose practice, which used to prevail 
before the year 1920, asked for the supply 
of electricity for the new premises without 
making a requisition in writing as required 
by cl. (vi) paras. 4 and 5 of the Schedule 
to the Act. There was some correspond¬ 
ence after he asked for this supply. The 
Company apparently did not insist upon 
any requisition as required by the Act, and 
for some other reason put off supplying 
electricity to the plaintiff. As a resuh, on 
August 27, 1920, the plaintiff’ filed the 
present suit, in which he prayed for an 
order directing the defendant Company to 
transfer the connection No. 206 from one 
house to another house mentioned in the 
plaint. 

The Company pleaded in defence that 
the suit was not maintainable, among other 
things, on the ground that no requisition as 
required by the Act was made. Soon after 
this plea was taken, it appears that plaintiff 
submitted a requisition as required by cl. 
{vi) of the Schedule. But the contentions of 
the parties with reference to this requisition 
were not made the subject-matter of any 
issues in the Trial Court at the hearing. 
The suit proceeded on the original cause 
of action and the first question that the 
Trial Court applied its mind to was 


whether the requisition in writing was 
necessary before the plaintiff could have a 
new connection in lieu of the old one. The 
Trial Court decided that point against the 
plaintiff, and dismissed the suit directing 
each party to bear his own costs. 

The plaintiff appealed from that decree, 
and in appeal the same position which the 
plaintiff had taken up in tlie Trial Court 
was sought to be justified. But the Ap¬ 
pellate Court was not satisfied as to the 
correctness of the plaintiff’s position, and 
accordingly dismissed the appeal. 

The plaintiff has now appealed to this 
Court, and the only question that arises 
on this appeal is whether the requisition 
in writing as required by cl. (vi) was neces¬ 
sary in order to enable the plaintiff’ to 
claim the supply which he wanted in respect 
of the new premises. 

There is no point in the memorandum of 
appeal, and really no point has been raised 
before us as to the riglit which the plaint¬ 
iff may have on his requi.silion which he 
made in October 1920. The question 
whether the Company were justified in not 
complying with that requisition as the 
present suit was pending, has not been in¬ 
vestigated in this suit, and which, it is 
contended by the defendant, is outside the 
scope of this suit. Whatever the respective 
rights of the parties may be with reference 
to that requisition, they must be left to be 
determined, if they are not adjusted other¬ 
wise, in a separate suit. 

In this appeal we are concerned with the 
only question which arises, whether the 
requisition as required by cl. {vi) was es¬ 
sential before the plaintiff could claim a 
supply of electricity as of right. On that 
point reference is made on behalf of 
the appellant to s. 22 of tlie Act, and 
it has been argued thatthouglia requisition 
maybe necessary where a party asks for 
supply in the first instance, it is not an 
essential condition for his claiming, the 
supply as a substitute for the existing 
supply that he should make such a written 
requisition. 

It is common giound that there is no pro- 
visi-m expressly fursuch transfer of supply 
of electricity from one house to another and 
whenever a requisition is made under the 
Act, it is for particular premises. There is 
no express piovision for the transfer of sup¬ 
ply from one place to another. The pro* 
visions of the Act indicate that when the 
plaintiff wanted the supply of electricity for 
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his new premises, he had to make a reipiisi- 
tion for that purpose under the Act. rhat 
requisitiiui he admittedly did not make. 
Ijefore the suit. 

It is urged, thoiigla Ido not see how it can 
afford any answer to the legal defence rais¬ 
ed hy the defendant, that tlie practice of 
the Company was not to insist upon such 
requisitions when the person concernefl 
wanted tlie transfer of such supply of elec* 
tricity from one house to another. It is 
true that tlie practice of the Company was 
as stated i)y the plaintiff. It appears from 
the pumius put in on behalf of the defend¬ 
ant that the Company had adopted that prac¬ 
tice. But the practice cannot alter the pro¬ 
visions of law, and the Company was entitled, 
it seems to me, in this suit to insist npon. 
the defence open to them, that the repuisi- 
tion as required by paras. 4 and 5 of 
cl. (vi) of the Schedule to the Act was neces¬ 
sary. It may be rather misleading and even 
unfair to an individual that the Company 
should adopt such loose practice, and 
then insist upon a written requisition as 
required by the Act, when in fact about that 
time they supplied electricity to some 
persons without such requisitions. The 
propriety of such conduct is not a matter in 
issue in this suit and it is not necessary for 
me to say anything more on that point. It is 
rather hard upon a person to be told, in effect, 
that the Company would not insist on a 
written requisition and when he insists 
upon his rights he is told that the absence 
of such requisition creates a difficulty in his 
way. It may be that by adopting that line 
of conduct in some cases, there may be an 
estoppel against the Company. But in the 
present case there is no plea of estoppel put 
forward, and the point of estoppel which was 
urged for the first time in the District Court 
was disallowed. In the present case there is 
no basis for the plea of estoppel and there 
was no issue on that point in the Trial Court. 
The inconvenience to a party resulting from 
such practice is not an answer to the plea that 
a written requisition is necessar 5 \ As I have 
said we are not concerned in this case with 
the rights of the parties on the requisition 
put in after the suit was filed. 

I would confirm the decree of the louver 
Appellate Court and dismiss the appeal with 
costs. 

Fawcett, J.— I concur. There are no 
doubt some equities in favour of the plaint¬ 
iff, arising out of the correspondence be¬ 
tween Ih© parties prior to the suit, and the 


practice of the Company in not insisting on 
written requisitions. But equities cannot 
prevail against tlie cxpivss terms of the 
Statute, and that seems to me to he a com- 
]jlele ansu er to the contention of tlie plaintiff 
ill tlie plaint that he was entitledlo a supply 
for the new premises without any wiii.len 
requisition of tlie kind in question. The two 
lower Courts liave, in my opinion, rightly 
decided that question; and as tiiat is the 
main basis of tlie plaintiff's suit, I think we 
can only dismiss his appeal with costs. 

K. s. D. Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Aiteai.s Nns. 2 5 and 21(5 ok 1921. 

July 1C, l!i24. 

Present: —Mr. Oliarles Gordon Spencer, 
Offiidating Chief Justice and Mr. Justice 

Srinivasa Ivengar. 

AYINAVILLI NAHAYANAMURTHI 

AND OTHERS—DeFENDAN'IK ^luS. TO 5— 

A I PELLANTS 
'VF.VSUS 

BULUSU ACHAYYA SASTRULU and 

O'lHEIJS—PLMNTIhFS OS 1 To 0 AND 

Dkfr.ndant .\o. 1 —Rkspondenis. 

Civil Procedure Code {Act V of }00S),s.92—Public 
trust — Grant, whether to Archakas or deity — Lon{) enjoys 
ment, e-ffect of — Scheme—Provision for continued 
supervision hy Court, undesirability of — Scheme, whe¬ 
ther ultra vires. . 

In considering the question whether the grant of 
an inam was to a temple or to the.^lrcAflA.*<w thereot 
personally, burdened with the performance of daily 
worship, the evidence of user and enjoymeul, however 
long uninterrupted and unquestioned, would be evi¬ 
dence of the grant only, in the absence of any re¬ 
liable or cogent evidence with regard to the terursot 
the grant itself or in case of any ambiguity m the 
grant. Where the grant is clearly to the ‘'roansger 
for the time being of the temple” and referred to as 
Devadagam, subsequent decrees, transactions, an 
other dealings amongst members of the family 
the Archakas, indicating that the properties aro 
being treated as their own, are not of any evidentiary 
value, in the absence of the parties or persoiis in¬ 
terested in setting up the rights of the temple as distin¬ 
guished frr)m the Archakas. [p. 180, col. 2; p. 190, col- l.J 

It is undesirable that Courts should a^ume Lhew- 
selves the continued supervision of institutions lo 
the management of which they are called upon 
frame schemes. Under such schemes the Courts of La 
constitute themselves in some manner as 
committees as the whole burden of such frmction 
for all time Is throivn upon the Court. It is ve^ 
undesirable that the Courts should be burdened wim 
such tasks. Even in the interests of institutions 
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tnemselves, it is doubtful if such provisions are cal¬ 
culated to promote thur improvement or etticiency. 
Decrees of Oourt making such provisions in the 
schoLiied framed by them are really ultra, vires hav¬ 
ing regard to the express provisious of s. y2 of the 
C. L\ O. Lp. lyj, col. 'd-, p. iDl, col. l.j 

Appeals against the Uecrees of the Court 
of the Subordinate Judge, Kajahmundry, 
in O. S. Nos. 42 and 43 of 1918, respectively. 

Messrs. G. Lakshmanna and K. Rama- 
murtky, for the Appellants. 

Messrs. V. Ramados and B. Satya- 
narayana, for the Respondents. 

JUDGMENT— In the village of 
Ayinavalii, in a public temple, on the bank 
of Godavari, there is a shrine dedicated 
to Visvveswaraswami. In the village of 
Mukheswarani in another public temple 
also on the bank of Godavari, there is 
a shrine dedicated to Mukteswaraswami. 
Both these shrines would appear to have 
been, if not coiistrucled and established at 
any rate, endowed by the Peddapur Samas- 
thanam some time in the last years of the 
18ch century or the beginning of the 19th. 
Almost from that time, the members of 
the same family would seem to have been 
officiating as Archakas at both these shrines. 
Against the live persons at present ad¬ 
mittedly holding the office of Arcfiakaship 
in both the shrines, two suits have been 
instituted by the same set of plaintilfs 
one in respect of V^isveswaraswami temple. 
Both these suits were instituted under the 
provisions of s. 92 of the C. P. C. with the 
sanction of the Advocate-General for inter 
alia a declaration that the defendants are 
not the legal trustees, the removal of the 
defendants from the ollice of trustees if 
they should be found U> be legal trasiees, 
the appointment of new trustees, the taking 
of inventory of accounts and the framing 
of a scheme for the management of the 
temples and their properties. For some 
reason or another at ihe hearing of the 
suits, the defendants gave up tne (daim 
that they were the Dfiannakarthas or the 
trustees of the temples. We apprehend 
that this abandonment of their claims as 
Dfiarmahartkas or trustees was probably 
with a view to enable them more success¬ 
fully to contend that the suit lands were 
lands belonging to them and not to the 
deities but to them as Arckakas subject 
to tne performance of Nitya i^ivedanam 
or the daili'^ worship. The main question 
that lias been argasJ before us is that 
the flower _Court was wi*ong in holding 


that the lands were grants to the temple 
or deities themselves and not to the 
Archakas. For the determination of this 
question obviousl}% no oral evidence could 
be of any use and the learned Vakil for 
the appellants relied for the purpose of 
contention solely on the documentary 
evidence in the case. We are, however, 
constrained to observe in passing that it 
is to be regretted that suits involving 
merely the determination of such a simple 
question should have been pending for 
three years in the Subordinate Judge’s 
Court and a further period of three years 
in this Court. It is true that, as contended 
on behalf of the Archakas the appellants, 
they have been in possession and enjoy¬ 
ment of the suit lauds performing the 
Nitya Nevadhauam or the worship witliout 
accounting and without deeming them¬ 
selves accountable in respect of surplus 
income, if any, from the lands to any 
person. If there were no documentary 
evidence whatever to indicate in wliose 
favour the original grants were, whether 
in favour of the deities themselves, that 
is to say, the temples as institutions, or 
to the Archakas subject to or burdened 
with the performance of the daily worship, 
we should have been disposed to attach 
considerable weight to such long uninter¬ 
rupted and unquestioned enjoyment. But 
the evidence of user and enjoyment, how¬ 
ever long, uninterrupted and unquestioned 
would evidence the grant only in the 
absence of any reliable or cogent evidence 
with regard to the terms of the grant 
itself or in case, of any ambiguity in the 
grant. It seems to be clear that almost 
till very recently, the suit lands yielded 
only just what was sufficient for the Nitya 
Nevadhanam or the daily worship. No 
doubt in such a state of things not only 
the persons who established the temples 
and made the endowments but succeeding 
generations of worsldppers would liave 
allowed the Ai'chalcas to cultivate the 
lands and take the income performing 
the pooja as it was obviously the most 
convenient mode of arranging for the 
worship of the deities and the payment 
of remuneration for the Archaka service. 
But when the income accruing from the 
lands came to be considerable and tlio 
Archakai by reason of old habit and 
following their forefathers claimed the 
lands and surplus profits therefrom to be 
their own, it was only natural that the 
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worshippers should take steps to secure the 
surplus income for the institutijns. Tiie 
learned Vakil for the ai)pellauls stated 
his position thus ;— 

Tnese were small temples. The daily 
worship had to be carried on and the 
Archakas paid for their services and 
obviously the most convenient method of 
arranging for both would L'c to grant to the 
Archakas sufficient lands burdened with the 
obligation of carrying on the daily worship, 
a simple and single arrangement to achieve 
both the purposes. The expression Nitya 
Necadaiiani includes in itself the idea of 
remuneration of ArMkas. No doubt there 
would be much force in this contention in 
the absence of any satisfactory evidence 
regarding the person to whom the grant 
was originally made. The learned Vakil 
for the appellants drew our attention to 
the decrees and transactions relating to the 
suit lands by and between the members of 
the family of Archakas all of them cal¬ 
culated to show that during_ that entire 
period the Archakas dealt with the pro¬ 
perties as if they were their own, partitioned 
them amongst themselves and so forth. He 
relied strongly, for example on Ex, XL 
which was a decree of the District Munsifs 
Court of Ainalapur in a suit of the year 
1830, in which though the suit was dis¬ 
missed the properties were on the admission 
of the parties treated by the Court as partible 
properties. Such decrees and transactions, 
however, by or between the members or 
branches of i\ie Archaka family are not of 
any evidentiary value in the absence of the 
parties or persons interested in setting up 
the rights of the temples as distinguished 
from the Archakas. Mr. Lakshmanna at 
one stage seemed inclined to argue that 
having regard to the provisions of cl. 2 of a. 
62 of Regulation VI of 18)6 of the issue of 
Notification thereunder, the judgments of 
the Courts of Law relating to immoveable 
properties in these suits may amount to 
judgments in revv, but he did not press 
that view and it seems to us 4hat the said 
provision was one merely intended to evade 
multiplicity of suits. It seems to us, how¬ 
ever, quite clear from the evidence of the 
public documents adduced in the case that 
the original grant was really in favour of 
the temples themselves. The learned 
Subordinate Judge has in his judgment 
dealt with all the documentary evidence in 
detail and come to the conclusion that the 
grants were to the temples and not to the 


Archakas. It seems to its that the evidence 


in this direction is really overwhelming 
and conclusive. The inam title, Ex. “N” 
dated the 6th of December, 1859 is granted 
to the manager for the time being of the 
temple and referred to the grant as Deva- 
dayam or pagoda inam. E.vhibit ‘B’which 
is an extract from the Inam register of the 
same period refers to the deities as grantees 
and the purpose of the grant as support of 
the deities and liable to be continued as long 
as the pagodas Q.re kept up. Exhibits D to H 
are all entitled accounts of the giants of 
lands pertaining to the deities in the 
village Ayianavalli. It is clear from all 
these documents that the original grants 
were to the temples themselves and not to 
the Archakas. In this view ive entirely 
agree with the learned Subordinate Judge. 
This disposes of the main contention on the 
part of the appellants. The Subordinate 
Judge has also framed a scheme for the 
management of the temples, the appoint¬ 
ment of the trustees, the remuneration of 
Archakas and other matters. In ordinary 


circumstances, we should have thought that 
one trustee for these small temples would 
have been sufficient, but as both parties 
have agreed that it is more desirable to have 
three and as we are further assured lhalthere 
will be no practical difficulty in finding sui^ 
able persons in the locality to be appointed 
as trustees, we have not thought fit to 
interfere with the provision in the scheme. 
It seomes to us, however, that the provision 
in cl. (3) of the scheme for vacancies in the 
office of the trusteeship being filled up by 
the Court, in c). (6) of the scheme for the 
appointment of an auditor every ^ 

the Court and in para. 9 for the 
sanctioning the mortgages or leases of tne 
temple properties and in cl. (13) ? 

general liberty to apply to the Court wim 
regard to any matter arising out of tne 
scheme or the modifications therem are 
objectionable both in principle ^ 

practice. It is far from desirable tna 
Courts should assume themselves the con¬ 
tinued supervision of institutions mr in 
management of which they are called ■ 
to frame schemes. In fact under sue 
schemes the Courts of Law constitute tuc®^ 
selves in some manner as temple com 
mittees as the whole burden of such inn 
tions for all time is thrown upon t 
Court. It is very undesirable that t 
Courts should be burdened with such 
Even in the interests of institutions tnem 
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selves, it is doubtful if such provisions are 
calculated to promote their improvements 
or efficiency. We are also not satisfied 
that Courts of Law are generally the best 
fitted to choose proper trustees more 
especially having regard to the procedure 
generally adopted in such cases. Further 
we are disposed to consider though in the 
view we are taking it is unnecessary to 
decide the point, that such decrees are 
really ultra vires having regard to the 
express provisions of s. 92 of the C. P. C. 
which makes it imperative that for the pur- 
l^ose of getting certain reliefs in respect of 
public charities, suits should be instituted 
by persons interested after getting the sanc¬ 
tion of the Advocate-General. Though we 
are aware that several learned Judges of this 
Court have themselves framed or sanctioned 
such schemes still it seems tons that such 
practice should be discouraged and discon¬ 
tinued. Though, however, we disapprove 
of the provisions of the scheme enabling 
or requiring the Court from time to 
. time to appoint trustees, to carry out the 
auditing of the temple accounts, sanction 
acts of management, appoint and remove 
trustees and so forth, still in view of the 
fact that the Legislature is about or likely 
to pass into law a comprehensive act dealing 
with all religious institutions and endow¬ 
ments, we do not consider it necessary to 
alter the scheme at present, but only direct 
that as soon as such enactment should be 
passed, no time or opportunity should be 
lost by the Court, acting under the powers 
reserved to itself under the scheme, to make 
the necessarj^ alterations with the scheme 
so as to place the temples \inder the super¬ 
vision of such agencies as may be con¬ 
stituted and to rid the Court of much of 
the functions and duties assumed under the 
present scheme. With this intimation, the 
appeals are dismissed. The defendants— 
Archakas of the temples who have been for 
such a long time in possession and en¬ 
joyment of the suit lands have not been 
found to have acted mala fide and there is 
no reason to suppose that the defendants, so 
acted?) in setting up their claims made and 
believed in, by their forefathers before them. 
In these circumstances we direct that the 
direction in the decree of the lower Court 
for the payment of costs of the plaintiffs 
by the defendants be deleted. The defend¬ 
ants will bear their own costs both in the 
Court below and in this Court. The plaint¬ 
iffs’ costs hero and in the lower Court will 


be paid as and when the funds permit, from 
such surplus as may remain in the hands 
of the trustees to be appointed. The memo¬ 
randum of objections filed by the. plaint- 
iffs-respondents in this Court are also 
dismissed but without anj’’ order as to 
costs. 

V. N. V. Appeals dismissed. 

2, K. 


BOMBAY HIGH COURT. 

Civil Applic.a.tion No. 203 of 192-1. 

August 18, 1924. 

Present :—Sir Lallubhai Shah, Kt., 
Acting Chief Justice, and Mr. Justice 

Kincaid. 

NARIMAN RUSTOMJI MEHTA— 
Defendant—Applicant 

IIASHAM ISMAYAL-Plaintiff 

—Opponent. 

Limitation Act (IX of lOOS), s. o—Civil Procedure 
Code {Act r of ldOS),s. 110—Application for leave to 
appeal to Privy Council—Time spent in obtaining 
review of High Coxirt judgment, whether can be 
deducted—Suit for partnership accounts—Value of 
subject-matter. 

The time occupied in prosecuting an application 
for review of the judgment of the High Court should 
he deducted in calculating the period of limitation 
for presenting the application for leave to appeal to 
His Majesty in Council, [p. 192, col. 1.1 

Brij Indar Singh v Kanshi Ham, 12 Ind. Cas. 13: 
41 I. A. 218; 19 Bom. L. R. 868; 33 M. L. J. 48G; 22 
M. L. T. 362; 6 L. W. 592; 126 P. W. R. 1917; 15 A. 
L. J. 777; .3 P. L. W. 31.3; 26 C. L. J. 572; 104 P. R. 
1917; (1917) M. W. N. 811; 22 C. W. N. 169; 127 P. L. 
R. 1917; 45 C. 94 (P. C.), referred to. 

In order to determine the value of the subject 
matter of a suit for dissolution and accounts of a pai’t- 
nership for the purposes of s. 110 of the C. P. C., it 
is the value of the appellant's share and not the whole 
of the property that should be looked to. [p. 192, col. 
2 .] 

Application. 

Mr. J. R. GharpurCy for the Applicant. 

Mr. K. H. Kelkar,iov the Opponent 

JUDGMENT. 

Shah, Actg. C. J.—This is an applica¬ 
tion for leave to appeal to His Majesty in 
Council. The application u'as filed on 
February 12, 1924. The decree sought to 
be appealed from was passed on February 
0, 1923. The application is, therefore, 

beyond time and the first question is whe¬ 
ther the delay in presenting the applica¬ 
tion should be excused. The reason relied 
upon for excusing the delay is that the 
petitioner filed an application for a review 
of the decree, now sought to be appealecl 
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from, on April 13, 1923. On that applica¬ 
tion a Rule •was granted by this Court in 
September 1923. and that Rule was dis¬ 
charged on February 11, 192-1. it is urged 
that as the petitioner was pursuing the 
remedy by way of review, the time taken up 
from April 13, 1023, up to February 11, 
1924, should be excused un<ler s. 5 of tlic 
Indian Limitation Act and reliance is placed 
upon the decision in Bi'ij Indar Siiigh v. 
Kanshi Ram (1). 

In the present case, having regard to the 
fact that the petitioner was prosecuting this 
application in good faith, we think that the 
time occupied in prosecuting that applica¬ 
tion should be deducted in calculating the 
period of limitation for presenting the 
application for leave to appeal to His 
Majesty in Council. If that time is deduct¬ 
ed, it is clear that the application is within 
time. 

We, therefore, make the Rule absolute on 
the application for excusing delay, and 
order the costs of the Rule to be costs in 
the Rule on the main application. 

As regards the application for leave to 
appeal to His Majesty in Council, the Trial 
Court had dismissed the suit, and in appeal 
this Court passed a decree for dissolution, 
and directed an account of the partnership 
to be taken. The case was remanded to 
take accounts. Under s. 110, therefore, of 
the C. P. C., if the petitioner, who is the 
original defendant, can show that the 
subject-matter involved in this appeal is 
worth Rs. 1U,000 or more he would be en¬ 
titled to the necessary certificate. On this 
point, he relies upon the 2nd paragraph 
of s. 110, because it is clear on the facts 
of this case that the amount or value of 
the subject-matter of the suit in the Court 
of first instance, or the amount or value of 
the subject-matter in appeal cannot be 
shown on the present materials to be 
Ks. 10,000 or upwards. It is urged that the 
decree or final order directly or indirectly 
involves a claim or question respecting pro¬ 
perty of the amount or value of Rs. 10,000 or 
upwards. Beyond l he mere statement in the 
petition there is nothing to support this 
statement. No affidavit has been filed. The 
plaintiff values his share in the plaint pro¬ 
visionally at Rs. 5,001. The same valuation 


(1) 42 Ind. Cas. 43; 44 I. A. 218; 19 Bom L K 
866; 33 M. L. J. 486; 22 M. L. T. 362; 6 L W 519 
126 P. W. R. 1917; 15 A. U J. 777; 3 P. L. W 313 9 
O. L. J. 572; IW P. R 1917; (1917) M. W. N. 811- 22 C 
W. N. 169; 127 P. L. R. 1017; 45 C, 94 (P. C.), ’ ^ 


was accepted for the purposes of the appeal 
to this Court; and for the first time it is al¬ 
leged ill the peiiiion that the value is more 
than Ks. 10,000. 

It is contended that the propeity for this 
purpose must he taken to lie the whole of 
the ])aitiiersliip ])ioperly. No authority is 
cited in Kuppoi t of that proposition Tlte 
deci.'-iion ol I liis Court in De Siha v. De Siha 
(2) is against this contention. 'J hat wasacate 
of partition; but on princi]-le it can make 
no difference on this jiuint whether it is 
a partition suit ora partnership suit. It is 
the value of the appellant’s share and not 
the whole of the prop'erty that should be 
looked to. The petitioner can succeed only 
if the value of the whole of the partner¬ 
ship property is taken as the basis for de¬ 
termining the amount or value of the 
property affected by the decree. 'J'hal can¬ 
not be done ; and Iheie is no allegation 
that the value of the share of the de¬ 
fendant is Rs. lO.OUO or more. We, therefore, 
discharge llie Rule with costs. 

Kincaid, J. —I agree. 

K. s. D. Rule discharged. 

{'2) 6 Bom. L. R. 403. 


MADRAS HIGH COURT., 

Civil Miscellaneous Petition No. Itl46 

OK 192**. 

April 22. 1924. 

Present: —Mr. Justice Devadosa. 
RAMASUBBA NAYAKAR—Petitioner— 

versus - 

DOARI P.AJ alias MUNIANDI NAYAKAR 
MINOR BY KliNGAMMAL, guaudian— 

Respondent, , _ 

Registration Act {XVI of W08), 8. 77 —Civil 
cedure Code {Act V of WOS), 0. XLI, r. 5—Decree 
directing registration — Appeal—Stay jf execution. 

Pending an appeal against a decree directing Jy 
gistration of a document under s. 77 of tho 
tion Act, the Appellate Court has power under ui 
C. P. Q., to stay execution of the decree, [p. 193 , co. 
2 .] 

Section 77 of the Registration Act refers to 
final decision of a Civil Court and not to the 
of a Court avhose judgment is likely to be reversca 
appeal. [i6id.] 

Oopinath Adhikary v. Gadadhar Das, 33 C. ■* 
at p. 1021, relied on. . 

Petition praying that in the circum¬ 
stances stated m the affidavit filed 
with the High Court Avill be 
issue an order directing stay of furtn^* 
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proceedings in execution of the decree of 
the Court of the Subordinate, Judge, 
liamnad at Madura, dated the 31st March 
IJJl, in O. S. No. 27 of 1023, pending dis¬ 
posal of Appeal No. 170 of 1924. 

Missrs. Krisknaswami Rao and Nalla- 
swami Pillai, for the Petitioner. 

Mr. A. Venkatarayaliah, for the Respond¬ 
ent. 

ORDER.—This is an application for 
stay of the execution of a decree pending 
the disposal of a first appeal (unnumbered.) 
Mr. Vankatarayaliah on behalf of the res¬ 
pondent has taken notice of this application 
for stay and has very strongly opposed 
the stay on the ground that s. 77 of the 
Registration Act is imperative and that 
the document must be presented within 
30 days of the decree of the Subordinate 
Judge's Court. In other words his con¬ 
tention is that this Court has no power 
to stay the execution of the decree and 
that if it does staj’, tlie non-presentation 
of the document within 30 days would 
make the document useless. I am unable to 
accept this cjntmtion. Section 77 of the 
Registration Act provides for the filing of a 
suit by a person who wants to get document 
registered and for asking for relief and the 
relief that he asks is that the Registrar 
may be directed to register this document 
within 30 days after the passing of such 
order. This does not prevent a Civil Court 
which has power to hear an appeal against 
the order made by the lower Court from 
staying the execution of tlie decree under 
the C. P. C, and I wish to make it clear 
that the order which I make on this ap¬ 
plication will not in any way prejudice 
Mr. Venkatarayaliah's clients. Mr. Krishna- 
swami Rao has drawn my attention to a 
case reported as Gopinatfi Adhikary y. 
Gadndkar Das (1) in which this question is 
incidentally considered. Mclean, C. J., held 
that there was no objection to a document 
being presented after the disposal of the 
appeal provided that it was presented with¬ 
in 30 days from the disposal. In a matter 
like this, where the decision of the First 
Court is not final, it cannot be said that the 
document must be presented within 30 days 
from the decision of the First Court. It 
may be that the defendant may fail here 
and succeed on appeal to the Privy 
Council or the appellant may succeed here 

(1) 33 0. 1020 at p. 102b 
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and the respondent may succeed on appeal 
to the Privy Council. Section 77 refers to 
the final decision of a Civil Court and not to 
tlie decision of a Court whose judgment 
is likely to be reversed on appeal. I, tliyre- 
fore, hold that the objection of Mr. Ven- 
katarayaliah fails and I direct that the 
execution of this decree as to registration 
be stayed pending the disposal of the 
appeal. In other words the registration 
of the document will be stayed pending 
the disposal of the appeal. There will be 
no stay as regards the rest of the decree. 
v.N.v. Stay of reyistralion ordered. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 582 of 1923. 

August 11, 1924. 

Present Sir Lallubhai Shah, Kt., Acting 
Chief Justice, and Mr. Justice Fawcett. 
MADHAVRAO HARBAJI TPIAKUR^ 
Defendant—Appellant 
versus 

AMBABAl LAXMAN JADHAV— 
Plaintiff—Respondent. 

Executio}i of decree—Judyment-debtor, death of — 
Legal repreaentative, doubt as fy—U’rony representa^ 
tiun—Sale. validity of ~ Mortgagor and ■mortgagee—’ 
Estoppel. 

8 and M, two Hindu cousins, sold certain land 
belonging to them to one D, who afterwards conveyed 
one moiety of the laud to the wive.s of 8 and M each. 
The wives of 8 and M subsequently mortgaged their 
respective moieties. After this certain creditoi-s of B 
brought a suit to which both B and M, their wives 
and tlie mortgagee were parties. In this suit it was held 
that the conveyance to /) was a sham transaction, and 
that 8 and not his wife was the true owner. Subse¬ 
quently the mortgagee obtained a money-decree in a 
Small Cause suit against both M and his wife, which 
was, after the death of M and his wife, e.xecuted 
against their son, who was lirought on tlie record as 
their legal representative, and the right, title and 
interest of both the judgment-debtors in the property 
was sold and purchased by the decree-holder. Oa 
this a suit was filed by the daughter of M and his 
wife for redemption of the mortgage created by her 
motlier, alleging that she was the preferential heir to 
her mother’s slridlian. that it was not open to the 
defendant to question the title of her mother from 
whom he'had taken the mortgage and that the sale of 
the property in execution of the money-decree was 
invalid, as her brother was not the proper legal re¬ 
presentative of her mother: [p. 195, col. 1.] 

Held, (I) that the defendant as mortgagee was 
estopped froni questioning the title of his mortgagor, 
the plaintiff’s mother; 

(2) that, however, the sale in execution of the money- 
decree was not invalid under the circumstauccs of 
the c.ise, as the question as to whether M or hia 
wife was the true owner of the land was, to say tha 
least, not free from doubt, in view of the result in the 
8uU brought by creditors of B, and, therefore, it W8| 
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^difficult to tbat tlie decree-holder had no justifica¬ 
tion whatever to treat the sou as the proper legal 
'representative for the p'urposes of execution proceed- 
mgs; [p. IDo. col. 2.J 

■ Appeal from a decision of the First 
-Glass Subordinate Judge, Xasik, in Appeal 
‘No. 10 of 1922, confirming that of the 
Joint Second Class Subordinate tludge, 
-Nasik, in Civil Sviit Xo. 88 of 1921. 

■ Mr. D. R. PatirardJian, for the Appellant. 
- Mr. P. B. Shincme, for the Respondent. 

JUDGMENT. 

“ Shah, Actg. C. J. —The facts which 
have given rise to this appeal are these. Bala 
-and Malhari were cousins who owned Sur¬ 
vey Nos. 868 and 808 in equal shares. Appa¬ 
rently in 1890 they sold these lands to ; their 
brother-in-law Devji, who afterwards con¬ 
veyed one moiety in each of these two Sur¬ 
vey N.umbers to the wife of Malhari and 
the other moiety to the wife of Bala. The 
wives of. Bala and Malhari mortgaged their 
l‘esj)ective moieties to the defendant in 1901. 


In miscellaneous proceedings the creditors 
of Bala sought to attach his interest in 
these lands, but the attachment was raised 
on the ground that he had no attachable 
interest in tliese lands. The creditors filed 
a suit in 1905 to which both Bala and Mal¬ 
hari, and the wives of Bala and Malhari, 
named Kashi and Baku respectively, 
and also the present defendant mortgagee 
.Madhavrao were parties. In that suit 
it was held that the conveyance to 
Devji was merely a nominal and sham 
transaction, that Bala was the true owner 
and that the conveyance was merely a de¬ 
vice to defeat the claims of the creditors. 
Thereafter there was a litigation between 
the mortgagee and Thaku, the daughter 
of Bala, who claimed to redeem the property 
as having inherited the equity of redemp¬ 
tion belonging to her deceased mother. 
In that suit the mortgagee pleaded that 
the equity of redemption belonged to Bala 
and not to his wife. But it was held in 
'that suit that the mortgagee was estopped 
from disputing the title of Kashi, the 
mother of the plaintiff in that suit, and 
the question whether as between Bala and 
his wife Kashi, the true owner was Bala, was 
. held to be outside the scope of that * suit 
,for redemption. That view was upheld by 
the High Court in S. A. No. 630 of 1920 de¬ 
cided on August 9, 1921. We are not con¬ 
cerned m this suit with that moiety of the 
two lands. 

It appears with regard to the other 
"paoiety, which originally belonged to Mai- 
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hari, ard which was conveyed to his wife," 
Baku, in the manner indicated, that it was 
put up for sale by the Collector in execu¬ 
tion of a money decree in a small cause suit 
which the defendant mortgagee had obtain¬ 
ed against both Malhari and his wife Baku. 
Before the decree was executed both of 
them died, with the result that in execu¬ 
tion proceedings the son of Malhari was 
brought on the record as the legal repre¬ 
sentative of both the judgment-debters, and 
in execution in July 1914, the right, title 
and interest of both the deceased judg¬ 
ment-debtors were put up for sale and 
purchased by one Trimbak Keshav Thakiir 
who in his turn sold the same to the present 
defendant, who was the decree-holder also. 

The present suit was filed in 1921 by the 
daughter of Baku for redemption of the 
mortgage by Baku in 1901. The defendant 
pleaded that as a fact she had no right 
to redeem because the property really be¬ 
longed, not to Baku, but to Malhari; and 
secondly, that as regards Survey No. 8f'8, 
he had purchased the right, title and interest 
both of Malhari and Baku in the moiety, 
and, therefore, the plaintiff had no right to 
the equity of redemption. 

On these pleadings the learned TrialJudge 
found that the plaintiff was the heir of 
Baku according to Hindu Law, as the 
daughter would be a preferential heir to her 
mother’s stHdhan^ and that it was not 
open to the defendant to question the title 
of Baku from w'hom he had accepted the 
mortgage in 1901. He further held thatthe 
sale effected in 1914 in the darkhast of 1912 
was an invalid sale, and that it was void 
and inoperative against the true heir of 
Baku, as in the execution proceedings 
according to the learned Judge, Baku could 
not be properly represented by her son oU 
the ground that he was not the heir of his 
mother hut his sister would be the proper 
heir. In coming to this conclusion the 
learned Judgereliedupon the observations in 
Khairajmaiw, Daim (1). The learned Judge 
found that the' mortgage amount was satis¬ 
fied from the proceeds of the property and 
that nothing was due on the mortgage, ana 
accordingly passed a decree declaring that 
the mortgage was fully satisfied and that the 
plaintiff was entitled to redeem and recover 
possession of the property in suit. 

The defendant appealed to the District 

(1) 32 I. A. 23; 7 Bora. L. R. 1; 1 C. L. J. 584; 35 
O. 296; 8 Sar. P. C. J. 734; 9 0. W. N. 201; 2 A. Li 
J. 71 (P. C.). 
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Court, and the learned First Class Subordi¬ 
nate Judge, with appellate powers, who 
beared the appeal came to the same con¬ 
clusion on the two main questions in the 
appeal and dismissed the appeal with costs. 

The defendant has appealed to this Court 
and it is urged in support of the appeal, 
first, that it is open to him to show that 
the real owner of the property was not Baku 
who motgaged the propert}^ to him, but 
her husband Malhari, and that if that be 
the case, the plaintiffw'ould not be entitled 
to redeem. Secondly it is urged that in any 
case his title to a moiety in Survey No 868, 
which was sold in 1914, and ultimately pur¬ 
chased by him, gives him a title to that 
property as against the plaintiff. 

As regards the first point, it is clear that 
the defendant as mortgagee cannot be 
allowed to question the title of his mort¬ 
gagor Baku, and that for the purposes of 
the suit it must be taken that Baku was 
the owner. If that be so, it is not disputed 
that the plaintiff as the daughter of Baku 
would inherit the right of Baku to the 
equity of redemption, and as such Avould 
ba entitled to maintain the suit. Whatever 
the rights to this property as between Baku 
and Bala may hate been, it is not open to 
the mortgagee to question the title of his 
mortgagor in this suit. It was so held by 
the Court in a similar suit by the daughter 
of Bala against the defendant in S. A. 
No. 630 of 1920. The first point must, 
therefore, be disallowed. 

The other question whether the sale held 
in execution of the decree against Malhari 
and Baku is valid or not, is more difficult. 
It must be remembered that the money 
decree was against both Malhari and Baku, 
and the interest of both, whether in fact 
Malhari was the owner or his wife Baku 
was the owner of the moiet 5 ' in these two 
Survey Numbers, was liable to be put up 
for sale in satisfaction of that decree. No 
proceedings with reference to the sale in 
execution of this decree have been put in. 
At least our attention has not been drawn 
to any paper except the sale certificate. 
That certificate shows that the right, title 
and interest of both were purchased by the 
auction-purchaser. It is true that in these 
execution proceedings, the person brought 
on the record as representing both the 
deceased judgment-debtors was their 
®on. It is urged that as the real heir 
of Baku, namely, her daughter, Avas 

- not on the record in the execution prooeed- 
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ings. the sale cannot be treated as binding 
upon her. That is the only irregularity in 
the execution proceedings relied upon as 
vitiating the sale and the question is whe¬ 
ther that irregularity, such as it is, is suffici¬ 
ent to vitiate the sale. 

In the present case, as J have already 
said, both Malhari and Baku were parties 
to the decree, and at any rate it was 
known to the decree-holder who Avas a party 
as the morcgagee to the suit of 1905, that it 
had been held tlrat the real owner of the 
moiety in these two lands Avas Malhari, 
and not Baku, as the sale in fav’our of 
Devjihy Malhari and Bala was held to be 
a colourable transaction. He no doubt 
brought the son on the record as the legal 
representative of his father and also of his 
mother. It is true that there aams no inves¬ 
tigation by the Court, and the position 
possibly did not lend itself at the time to 
any further inA’^estigation. In other respects 
the proceedings Avere regular, and it must 
be taken that the sale was held in the 
presence of the son of Malhari and Baku. 
Under these circumstances, I am not pre¬ 
pared to hold that the sale Avas void and 
invalid. It is quite true that the daughter 
is the heir of her mother in respect of her 
stridhan property, but the mere fact that 
the son Avas brought on the record as the 
legal representative of both his father and 
mother is not sufficient to invalidate the 
sale under the circumstances of this case. 
Undoubtedly he Avas the true legal repre¬ 
sentative of Malhari, and the sale was 
brought about in execution of a decree, 
under Avhich both Malhari and Baku were 
liable. The question as to Avhether Malhari 
or Baku AA’as the true owner of this land 
Avas, to say the least, not free from doubt in 
view of the result in the suit of 1905. Thus 
it is difficult to say that the decree-holder 
had no justification Avhatever to treat the 
son as the proper legal representative for 
the purposes of execution proceedings. 

There is a further ground to support tha 
view that the representation of the deceased 
debtor was not defective ; it is based upon 
a rule of Hindu Law which has not been 
referred to in the course of the argument. 
As the conclusion can be properly reached 
without reference to that rule, I do not 
desire to rest my decision thereon. I may, 
however, refer to the rule, which is contain¬ 
ed in the Mitakshara, Ch. I, s. 3, placita 
9 and 10 (see Stokes’ Hindu Law Books, 
p. 383, and Gharpurs's Translation of th^ 



196 


\ yavahara Adhaj'a of the Mitakshara, page 
After letemng to tiie text of > ajira- 
\alk^a (iuiL the (iaughler^ sliaic tlie 
lesidue of tiieii' iiiotlit i’ti |»ro]iei t\', after 
payiueiit of her (lel)Us,” Vijnaiieslnvaia points 
out in his commeniary as follows :—“A 
debt, incurred by the mother, must be 
discharged by her sons, not )^y hei* daugli- 
ters: but lier daughters shall take lier 

property remaining above her debts” The 
same view is accepted bv Xilkantha in the 

\yavahara Mayukha (Mandliks Hindu Law. 
p. 97 and Gharpure's Translation of 
Vyavahara jMayukha at p. 134, placila 12 
of Ch. IV, s. 10.) Tlius as regards her debt 
pa 3 ’able under the decree, if the son were 
brought on the record it would not be 
unjustified. I do not say more on this point, 
as it has not been adverted to in the 
arguments. 

In a case of this kind, where we are 
concerned with the validity of tlie s^de 
otherwise regularly held in Ihe course of 
execution taken out in respect of a decree 
against her. I do not see anv objection to 
the son liaving been brought the record 
under tlie circumstances of this case. The 
omission to bring tlie daughter on the 
record is not, in my opinion, sulhcienlto in¬ 
validate the sale. AsinKhairajmalv Daim 
(1) It cannot be said here that Baku was not 
a party to the suit, nor can it be said that 
the judgment-debtors were altogellier un- 
ppresenled. Even admitting the irregu¬ 
larity m the representation, which I doubt 
according to the rule of Hindu Law which 
1 have referred to. I do not think that it is 
anything more than a mere irregularity in 
procedure in execution of a decree properly 
obtained against the mother, which cannot 
affect the substance of the matter. Each 
case must depend upon its facts and circum- 
stances. 1 think that in the present cL”e 
It is merely a case of irregularity, and not 
of such want of represenlation as would 
amount to an absence of jurisdiction on the 
part of the Court to carry out tlie sale I 
am. therefore, of opinion that the sale must 

now be accepted as valid even as a-ainst 
the present plaintiff. ® 

The result must, therefore, be that she 
urould have no right to thp 

Survey No. 868. I would, therefore modif^ 
the decree. of the lowe^ Appelkte“coi5[ 

No regards Survey 

fostf'thronghou'k'"'' 

Fawcett, J.— I agree in allowing the 
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appeal and in the order as to costs proposed 
by my learned brother. 1 lliiuk the decision 
ill tlie suit of I'JUo, to which the plaintiff's 
molher Baku and defendant weie parties 
(see Lx. 3*), has the conclusive effect 
of showing iliat. so far as the land in 
suit is concerned, Baku was a mere benami- 
(hir of lier husband Malliari. As such 
hciiamidar, her proper representative was 
her son rather than lier daughter, the plaint¬ 
iff. In the circumstances of the case, the 
mere omission to bring the plaintiff on the 
record does not, in m.v opinion, make the 
sale under tlie execution proceedings of 
1914 a nullit^’. It is somewli it similar to 
the omission of Nabibaksli’s infant daugh¬ 
ter, which was lield immaterial in the Privy 
Council case of Khoirajmal v, Daim (1) 
and I think the case is one which can be 
held to fall under the di.‘-crction properly 
exercisable by a Court in allowing the es¬ 
tate of a deceased debtor to lie repiesented 
b\’ one member of tlie famil.y, such as is 
referred to by Lord Davey at'p. 314 of that 
report. 

Decree modified. 


RANGOON HIGH COURT. 

Civil Revision No. 54 of 1924. 

September 10, 1924. 

Mr. Justice Young. 

MAUNG PO THIN and others— 

Petitioners 

vevf^ns 

MAUMG PO THIN and another— 

Respondents. 

Civil Procedure Code {Act V of 1908), $s. 115, 151 
riling iviong deaee by mistake—Sidstitu^ 

tion 0 / right decree, uhetherpermissible—Ccnirt, inhere 
ent power of — Revision. 

^PP®®1 Q^aiust a decree to set aside an 
award, the appellant filed by mistake another decree 
between the Eamc parties in opposite capacities. It 
^peared that both the parties had llie same raires. 
ihe app-llanl asked the Court to allow him to sub¬ 
stitute the right decree. The Court held that there 
^as no provision of the C. P. C., Fermilting the same, 
andr^ected the appeal. In revision : 

1 C 1 the Court had inherent jurisdiction under 

j ollow- the appellant to sub¬ 

stitute the decree and in refusieg to do so had failed 
to exercise jurisdiction vested in it by law, and its 
order must be set aside. 

C’ivil revision. 

Mr. M(^ng Pu^ for the Applicant. 

for the Respondent. 

JUDGMENT. —The learned District 
setsout Ihefactsof the case very fully. 

There was an appeal filed against a decree 
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in Suit No. 45 of 1923 of the Court of the 

Sub-Division.il Jud^e of Pvapoii, refusing 
to set aside an awarJ. There wa=! also a 
decree in a suit between the same parties, in 
opposite capacities, for enforcing the aw ird. 
The first plainlitT and the Urst defendant 
bore, in English, the same name. By 
mistake the Pleader filed the wrong decree 
■with his appeal. He, therefore, asked the 
Judge to allow him to substitute the decree. 
The learned Judge held there was no pro¬ 
vision of the Code permitting this, and re¬ 
jected the appeal. 

In doing so, I think he was wrong. There 
was the inherent power of the Court under 
8. 151. The learned Judge, in my opinion, 
failed to exercise jurisdiction, and I set 
aside his order, and direct him to substitute 
the decree and proceed with the hearing of 
the appeal. 

N. H. Order set aside. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 319 of 1923. 

August 15, 1924. 

Present :—Sir Lalluhliai Shah, Kt., Acting 
Chief Ju-4tice, and Mr. Justice Fawcett. 

SHAKKaRBHAI manorbhai 

PATEL AND OTHi^RS—D efendants — 

Appellants 

versus 

MOTILAL RAMDAS SHAH— Plaintiff- 

Respondent. 

Civil Procedure Cole {Act V of 100$), a. 107, 
0. XXII, rr. I, V, 0. XLI, r. 33—Abatement iujainst 
one responlent — Appeal, irhetker abates in lot)— 
Appellate Court, powers of-Grounds for varying 
decree unlcr appeal. 

PlaintifTs, uncle nnd nephew, sued to recover posses¬ 
sion of certain land, claiming: it as tonants-in-com- 
mon. The nephew liaving died, his widow was joined 
as his bgal reprcsuntative. The suit having bseu 
decreed, defendants appealed to the District Court 
and during the pendency of the appeal the widow of 

iv\ 1 Cl 10 worA 


the nephew died in November 1919. No steps were 
taken to bring her legal representative on the record 
up to March 1921. The Appellate Court held that the 
appeal had abated in toto. The defendant filed a 
second appeal to the High Court: 

Held, that under O. XXII, r. 4, sub-r. ^'3) read with 
s. lOr (2) of the C. P. 0., the appeal would abate as 
against the deceased respondent only and not in toto. 
Ip. 19 i. col. 1.] 

Cfianiarsang Versabhai v. Khimabhai Raghabhai, 
22 B. 718; 11 Ind. Dec. (n. a.) I08l, fallowed. 

Ri) Ckunier Sen v. Ganj Das Seal, 31 487; 1 A. 
L. J. 145; 8 C. W. N. 442; .31 I. A. 71; li M. L. J. 
147; 8 Sar. B. 0. J. 623 (P. C ), dtstiuguishod. 

Per Fawcett, J .—Under O. XLI. r. 33, C. P. C., 
the Appellate Court has power to vary the decree 
\;nder appeal, not only for error, but also on grounds 


which have come into cxisteneo since it wa3 passel. 

[p. 1 »J, ca', 2.1 „ . „ . , 

Sa’ckarim .dahahv Danje v. ILiri krts ina Danjc, 

6 B ll3; 3 Ini. OiC. {.<. s.) 51), Rir.xiji v. Shztk 
PurAranla!, 25 B GJ6; 3 Bom. L. U. 22/. Giracala 
Kanxcaiua v. Janardlia Palhai,:-i ind. Cas. <.50; ..u 
M. 43;i atp. 413; il!U0; M. W. N.811; 9 M. L. T. 61; 

21 M L. J. 31 (F. B ). Muthusami Iyer v. kalyant 
Ammal, 3) Ind. Cas. 223; 40 M. 818 atp. 822; 2i M. 

L T. 93; 5 L. W. 331, referred to. 

Appeal from tlie decision of tlie Assistant 
Judge, Ahmedabad, in Appeal No. 220 of 
1919, ordering to al)ate the appeal from 
the decree passed by the Subordinate Judge, 
Nadiad, in Civil Suit No. 91 of 1917. 

Mr. f/. V. /4tran’(t. for the Ai>pellant. 

Mr. M. H. Mehta, for the Respondent. 

JUDGMENT. 

Shah, Actg. C. J.— In this case the 
plainlihs sued to recover possession of a 
certain house-site from the defendants. 
The plaintiffs were uncle and nephew and 
claimed the land as tenants-in-common. 
The nephew (plainliiT No. 2) died during the 
pendency of the suit and liis widow was 
joined as his legal representative. The 
Trial Court passed a decree in their favour 
on April 8, 1919. 

The defendants appealed to the District 
Court. During the pendency of the appeal, 
the re.'^pondent ' No. 2, Bai Chanchal, the 
widow of the nepliew, died in November 
1919. No steps were taken to bring the 
legal repesentative of the deceased respond¬ 
ent on the record up to March 1921, when 
an application was made by the appellant 
to the effect that the surviving respondent 
No. 1 was the heir and that the appeal 
coiild go on against him without any other 
person being brouglit on the record in 
place of the respondent No. 2. This appli¬ 
cation was opposed on the ground that the 
proper heir would be Bai Jekore, the sister 
of Bai Chanchal’s husband; and that as 
she was not brought on the record the 
appeal abated as regards respondent No. 2, 

Tne learned Assistant Judge held that the 

appeal abated as regards respondent No. 2, 
and further held that in conseciuence thereof 
the appeal abated as regards respondent 
No. 1 also. He was of opinion that the 
shares of the co-owners notbeingascertained, 
any decree that may be passed against res¬ 
pondent No. 1 on hearing the appeal would 
l)e iiifructuous, as the decree of the 'MM 
Court in f ivour of respondent No. 2 would 

st-and in any case. , , 

The appellants apparently did not apply 
to the lower Appellate Court to set aside the 

abatemeat and to bring Bai Jekore on the 
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•tecord as the legal representative of respond¬ 
ent No. 2 under O. XXIF, r. 0. suh-r. (2) 
as they could have and should have done 
when their application to treat tlie respond¬ 
ent No. 1 as the heir of respondent No. 2 
was disallowed. 

The defendants have appealed to this 
Court. They have joined Bai Jekore as a 
party respondent to the appeal. 

It is clear that the order treating the ap¬ 
peal as having abated as to respondent No. 1 
is wrong. Under r. 4, sub-r. (3), read with 
s. 107 (2) of the Code, the appeal would abate 
as against the deceased respondent onl}'. 
The words “as against the deceased defend¬ 
ant” have been added in the Code of 1908 
and give effect to the view which was taken 
by this Court under the Code of 1882. In 
Chandarsang Versabhai v. Khimabhai 
Raghabhai (1) it was held by this Court with 
reference to s. 368 of the Code of 1882 that 
as regards the deceased respondent the 
Court ought to have proceeded under s. 368 
and declared that the appeal had abated 
.as to him and proceeded against the other 
respondents or else to have directed that 
the legal representative of the deceased res¬ 
pondent should be placed on the record. 
In that case the suit was of the same nature 
as the present suit. Under the present 
Code the position is made clear and it is 
open to the Court either to hear the appeal 
as regards respondent No. 1 only or to set 
aside the abatement under r. 9 of O. XXII 
and then to hear it as regards both the res¬ 
pondents. No doubt a difficulty may arise 
when the abatement is not set aside under 
r. 9, and Uhe relief which the Court can 
grant as against the other respondents in 
appeal is not likely to be effective. That 
difficulty must depend largely upon the 
nature of the suit, and the possible relief 
that can be granted in appeal under the 
circumstances of the particular case. The 
decision in Raj Chunder Sen v. Gang Das 
Seal (2) upon which the learned Assistant 
Judge has relied, has reference to a decree 
that was passed in a partnership suit and 
the observ'ations of their Lordships of the 
Privy Council have relation to the nature 
of the suit and to the terms of s. 368 of the 
Code of 1882. 

The view taken by the Calcutta High 
Court that in such suits by co-owners 
practically the appeal abates as a whole if 


(1) 22 B. 718; U Ind. Dec. (k. s.) 1061 

(2) 31 O. 487; 1 A. L. J. 145; 8 C. W. N U'i- 
A, 71j 14 M. L. J. i47: 8 Bar, P. C. J. 623 (P c ) 
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it abates with reference to one of the re¬ 
spondents conflicts with the view taken by 
this Court in Chandarsang Versabhai v. 
Khimabhai Raghabhai (Ij and does not 
appear to me to be consistent with the 
words used in sub-r. (3; of r. 4. 

Speaking with reference to the nature of 
the suit here, I am not at all satisfied that 
it may not be a matter of real advantage 
to the appellant to get rid of the decree 
against them at least as regards respondent 
No. 1. Their right to have the appeal 
heard on the merits as regards this respond¬ 
ent is clear and I am unable to accept 
the view that because the appeal has abated 
as regards respondent No. 2 it must be taken 
to abate as regards respondent No. lor that 
it could not be heard on the merits as 
regards him. 

In this case Bai Jekore has been joined 
as respondent No. 2 : but for the appellants 
it is conceded that the abatement as regards 
that respondent stands, as no application 
for setting it aside has been made. 

As regards respondent No. 1, it seems to 
me that the appeal must be heard on the 
merits : and if the Court is satisfied that 
the plaintiffs' case is not proved it will be 
open to the Court to dismiss it as regards 
plaintiff No. 1. It is not necessary at this 
stage to consider exactly what the effect of 
such an order would be on the decree, which 
as now passed by the Trial Court would 
stand as regards plaintiff No. 2 : nor is it 
necessary to consider what decree the lower 
Appellate Court will pass under its power 
after hearing the appeal on the merits. It 
is enough for our present purposes to point 
out that if the defendants succeed, it would 
place them in a more advantageous position 
in so far as they would have then to satisfy 
the plaintiff No. 2 only with reference to 
the decree and not the plaintiff No. 1. That 
is an advantage which there is no valid 
reason in law to deprive them of, simply 
because the appeal has abated as to one of 
the respondents. 

It is possible for the Court to exercise its 
inherent powers in the interests of justice 
under such circumstances, as pointed out 
in Lakhmichand Rewachand v. Kachuhhai 
Ghulabchand (3). In the present case, 
though the legal representative of respon¬ 
dent No. 2 in the lower Appellate Court is 
now before us, we do not consider it proper 
to make any order in the exercise of such 

(3^ 11 In4- Cas. 559; 35 B. 393; 13 Bom. L. B. 
517. - • 
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powera The appellants made no 
in the lower Appellate Court under r. ^ \ji) 
of O. XXII, and before us they have accept¬ 
ed the abatement of the appeal as regards 
respondent No. 2 as an indisputable fact in 

the case. , 

I would, therefore, allow the appeal 

against respondent No. 1, reverse the order 

of the lower Appellate Court relating to him 

and remand the appeal to that Court for 

disposal according to law. 

Appellants to get their costs of the appeal 

here from respondent No. 1 and to pay the 
costs of respondent No. 2. 

Fawcett, J.— As the plaintiffs were 
tenants-in-common, I think that under 
O. XXII, rr. 4 and 11, the legal representa¬ 
tive of the deceased respondent should have 
been added as a party by an application 
made within proper time under sub-r. (1) 
of r. 4. But under sub-r. (3) the omission 
to do so only has the effect of making the 
appeal abate as against the deceased res¬ 
pondent. This is, I think, a clear indication 
of the intention of the Legislature that the 
appeal should not in such a case necessarily 
or even ordinarily, abate as a whole. The 
Privy Council decision in Raj Chunder oea 
V. Gang Das Seal (2) was based on s. 368 
of the C. P. C. of 1882, which said that the 
suit should abate, without the addition of 
the words “as against the deceased defen^d- 
aat," which is made in the Code of 1908. 

Inasmuch as the appeal primarily abates 
only against the deceased respondent, theie 
is still an appeal pending against the re¬ 
maining respondent, and under O. XLI, rr. 
13 and 16, the appellant (unless the appeal 
is dismissed under r. 11) is entitled to a 

normal hearing and decision. 

The remaining respondent can of course 

* raise a preliminary objection that the appeal 

is not maintainable against him alone; and 
this was successfully done in the present 
case. The main reasons for the Assistant 
Judge’s view are given in para. 4 of his 
judgment, which says:— 

*Tn the present case, the shares of res¬ 
pondent No. 1 and of the deceased Chan- 
chal in the plaint property were not ascer¬ 
tained. They were held joint sharers so 
that, if the present appeal were allowed, 
that order would not be binding against the 
representatives of Chanchal. So there would 
be the anomalous position that the decree 
would bind one sharer and not the other. 
This, coupled with the fact that tAe shares 
pf these sharers were not ascertained^ would 
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This follow s the view taken by the Cal¬ 
cutta High Court that, in a case like the 
present, where the plaintiffs are joint owners, 
the necessary result is that the whole app^l 
abates, because the Court should not be 
called upon to make two contradictory 
decrees in the same litigation, which uould 
be the result of allowing the appeal as 
against the remaining respondent, and not 
disturbing the decree of the lower Court as 

against the deceased respondent [cf. Kah 
Dayal Bhattacharjee v. Nagendra Nath 
Pakrashi (4).] 

But this view has not apparently been 
endorsed by this Court, and the decision in 
Chandarsang Versabhai v. Khimabhai 
Raghabhai (1) is against it, though the point 

is not discussed. , . . 

I a«^ree with my learned brother that it is 
not a°necessary consequence in every such 
case that the whole appeal abates. ^ In the 
present case, for instance, supposing the 
defendants succeed in their appeal on the 
merits, I do not think (though I speak with 
some diffidence, as the point has not been 
argued, and is not really before us at the 
present stage) that the result will be so 
anomalous or inconvenient that the Court 
should merely on that account refuse to 
pass a decree in favour of the defendants as 
a^^ainst the respondent No. 1. The result 
will be that defendants fail as regards 
plaintiff No. 2’s share but succeed as to 
plaintiff No. I’s. The lower Court’s order 
could in the circumstances be modified ^ hy 

(1) directing that defendants do put plaint¬ 
iff No 2 in joint possession of the property;^ 

(2) dismissing the suit as regards plaintiff 
No I's share; and (3) passing an equitable 
order as to costs. The Appellate Court has, 

I think, power to pass such a decree as 
bein^ one “such as the case may require” 
under O. XLI. r. 33. C. P. C. This covers a 
variance of a decree under appeal, not only 
for error, but also on grounds which have 
come into existence since it was passed: see 
Sakharam Mahadev Dange v. Hari Krishna 
Dange (5), Rustomji v. Sheth Purshotamdas 
(6) Gorakala Kanakaiya v. Janardha 
Padhai (7) and Muthiisaini Iyer v. Kalyani 

.‘Cas. 822; 24 C. W. N. 41 at p. 43; 30 C. 

^■(5) B. 113; 3 Ind. Dec. fs. b.) 53.1 
> 25 B 606; 3 Bom. L. K. 227. 

(7) 8 lad. Cas. 736; 36 M.*439 at p. 443; (1910) M* 
W N 841; 9 M. L. T. 64; 21 M. L. J. 31 (F. B.). 

^ (8) 38 Gas. 223; 40 M. 818 dtp. 822; 21 M, ly. 

I T,93;5L. W. 334,. - - • . . 
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If plaintiffs in the Trial Court had succeed¬ 
ed only regarding plaintiff No. 2's share, 
the Court could have passed a decree for 
joint possession in favour of plaintiff No. 2 
[c/. Farashram v. Miraji (9) and ^^araiMai 
y. Ravchhod (10).] There Avas no necessity 
for a distinct issue regarding joint posses¬ 
sion in the circumstances of this case. 

The above remarks, however, will not in 
any way hind the lower Court which will 
have to decide all the questions arising 
after hearing arguments on them. 

I concur in the order proposed by my 
learned brother. 

K. s. D. Appeal allowed. 

(9) 20 B. 569; 10 Iiid. Dec. (k. s.) 945. 

■ 10) 26 B. 141; 3 Bom. L. R. 598. 


LAHORE HIGH COURT, 

Second Civil Appeal No. 742 of 1921. 

April 9, 1924. 

present: —Mr. Justice Scott-Smith and 

Mr. Justice Fforde. 

BAHADUR SHAH and others—Defendants 

Appellants 

versus 

AHMAD SHAH— Plaintiff and another 
Defendants—Respondents. 

Punjab Pre-emption Act (/ of }0IS\ s. 22 (!,)-• 
Plaintiff, failure of, to make deposit within time ^xed 
— Court, duty of—Omifsion to reject plaint -Illegality 
-■-Civil Procedure. Code (.Icf V of s. DO. 

Where the plaintiff pr>emptor fails to deposit the 
l/5th of the p\ircha8e-money within the time allowed 
by the Court for this purpose, the mere fact that the 
Court receives a security bond and places it on the 
record after the date fixed does not warrant the 
presumption that the Court altered its previous order 
or e.xtended the time within the meaning of sub-s. (4) 
of s. 22 of the Pre-emption Act. [p. 201, col. 1 ] 
Muhammad Ilayat v. Jiaghbar Dial, 33 Ind. Cas 
457; 67 P. W. U. 1916, followed. 

The provision in sub-s. (4) of s. 22, Pre-emption 
Act, about the rejection of the plaint is a mandatory 
one and the Trial Court's omission to pass an order 
in accordance therewith is an illegality such as cannot 
be covered by s. 99, C. P. C. [ibid.] 

Second appeal from a decree of the 
District Judge, Rawalpindi, dated the 1st 
December 1920, affirming that of the Sub¬ 
ordinate Judge, Second Class, Rawalpindi 
dated the 3rd August 1920. 

Mr. Dev Raj Sawhney, for the Appellants 
Mr. M. S. Bhamt, for the Respondents 
JUDGMENT.— This is an appeal by 
defendants vendees fiom the order of the 
lower Appellate Court decreeing plaintiff’s 
claim for pre-emptioi! of the land in suit. 

The only point argued before us at the 
Uearipg was whether the plaintiff having 
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failed within the time fixed by the Trial 
Court to deposit l/5th of the probable value 
of the land as required under s 22 of the 
Punjab Pre-emption Act, the Court should 
not forthwith have rejected the plaint. 
The fncts in connection with this point are 
as follows. 

This suit was instituted on the 3rd of 
November 1919 and on the 11th of Novem¬ 
ber the Court ordered that l/5th of the 
purchase-money should be paid into Court 
by the 2nd of December. On the 2nd of 
December the case was adjourned because 
it was found that the process fee for si'im- 
moning the defendants had not been paid. 
The l/5th of the purchase-money had not 
by that date been paid into Court and no 
order was passed extending the time. Sub- 
sequenlly the case came up on five defferent 
dates and was adjourned for one cause or 
another without any notice being taken of 
the fact that the sum ordered had not as 
yet been deposited and without any order 
for extension of the lime being pas.sed. On 
the 23rd of February J920 one witness for 
the plaintiff was examined and a security 
deed was filed and atte.<5ted before the Court. 
The order endorsed on it is “to be placed on 
the record” Subsequently the vendees 
applied that the plaint should be rejected 
as the order for depositing ]/5th of the 
money had not been complied with. The 
Court, however, rejected Ibis application 
holding that such an order could not be 
passed at such a late stage. 

The point was argued before the learned 
District Judge wlio was of opinion that he 
must presume that everything was done 
rightly in the Trial Court and that, there¬ 
fore, the Court in accepting security on the 
23rd of February 1920 had changed its pre¬ 
vious order of the 11th of November 1919 
and had extended the time. 

A different view was taken bj^ a Division 
Bench of the Chief Court in the case of Afu- 
hammad Hoyat v. Raghhar Dial (1) wherein 
it was held that the mere fact that a Court 
receives, attests and places on the record a 
security bond filed after the date fixed by 
the Court for putting it in, does not by 
implication extend the time within which 
the .securitj' was to be furnished, and in 
such a case the plaint should be rejected 
under s. 22 (4) of the Punjab Pre-emption 
Act. This decision appears to us to be on 
all fours with the facts of the present case. 

(l) 33 Jud. Cas. 487; 67 P. W, R. 
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We hold that the mere fact that the Trial 

Court received the , f pgh. 

placed it ou the record on the 23'« | f 

ruary 1920 does not warrant the presumption 
that the Court altered its previous order 
or extended the time within the meaniUo 
nf cjiih-s of s. 22 of the Act. 

It is, however, contended by Mr Bhagat 
that the case is covered by s 9J, t.. r. r ^ 
which lays down that no decree shall oe 
reversed or substantially varitM on account 
of any error, defect or irregularity m any 
proceedings in the suit not atfecting le 
merits of the case or the jurisdiction ot 
the Court. He urges that the lower Court s 
omission to reject the plaint in accordance 
with siib-s. (4) of s 22 was merely an error 
covered by s. 99, C. P. C. He even goes so 
far as to say that there is nothing to pre¬ 
vent a Court from ignoring this provision 
of the law and, instead of rejecting a plaint, 
allowing the suit to continue and ultimate¬ 
ly granting the pluinritra decree for pre¬ 
emption. In our opinion the provision in 
subs; (4) that the plaint shall be rejectea 
is a mandatory one and the Trial Com ts 
omission to pass an order in accordance 
therewith was an illegality such as cannot 

be covered by s. 99, C. P. C. 

Another point urged by Mr. Bhagat ^ya9 
that it could not be said that the decision 
of the District Judge is contrary law 
within the meaning of s. 100 (1) (u), C- P. C. 
This verv point had to be decided by the 
District Judge, and in our opinion he de¬ 
cided it wronlgy and. therefore, his deci¬ 
sion was contrary to law. 

It was finally urged that there may have 
been sufficient reason for extending the 
time under s. 22, sul)-s. (4), Pre-emption 
Act, and that the Trial Court would per¬ 
haps have extended the time had an appli¬ 
cation with this object been made to it. 
We note, however, that it was not until the 
fifth hearing after the date fixed for pay¬ 
ing in l/5th of the purchase-money that 
the plaintiff filed a security bond. Dur¬ 
ing all that time he never made any appli¬ 
cation for extension of the time. In our 
opinion there could have been no sufficient 
reason for extending the time so frequently. 

To sum up. We held that tliere are no 
grounds for supposing that the Trial Court 
extended the time or that there was any 
sufficient ground for extending it up to the 
23rd of February 1920. The plaint accord¬ 
ingly should have been rejected and the 
suit should not have been decreed. Wo, 
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therefore, accept the ai»peal and setting 
aside the order of the lower Appellate 
Court reject the plaint and we direct tiiat 
the plaiutiiY should pay the del'endant- 
appelUnts’ costs tliroughout. 

s Appeal accepted. 


MADRAS HIGH COURT. 

Origis.vl SiDB Appeal No. 50 of 1924. 

August 26, 1 )24. 

Present .—Mr. Charles Gordon Si)?ncer, 
Officiating Chief Justice, and Mr. Justice 

Srinivasa Iyengar. 

P. BABIJ SAH—Defendan't—Appf.llant 

versus 

V. M. PURUSHOTHAMA SAH- 
Plvtntiff—Respondent. • 

Letters Putent (Mad.), cl. J-j—Permission to sue as 
pjuper, {jrant of—Ordtr o'-hi<l'ji, Ori(jinal Side, u'/ie- 

ther '‘jnijineiit''—Appeal. , . . . 

Th 2 liiul ordT of a Judge sitting ou the OnguuU 
Side of the High Cjurt, all..win' or refusing lo allow 
a plainHff losue as a p.au[)?ri.s a “judgaiont ’ within 
thj meaning of cl. 1.3 of th? Letters Patent, and is, 

therefue. a:)p.Mlil)‘e. [p. 2)2. col. 1] « x . 

Tutiarum Rov v. Alajappa Chettiar, 8 Ind. 0ns, 
.110' 35 M. 1 at p. 1/; (P)10) M. W. N. 6J7; 6 M. L. T. 
453- 21 AI. L. J. 1 (F. H.'. relied on. 

Pillai v. Soinnsuiidra Mndaliar, 2C M. 

437, not followed. 

Appe.il from an order of Mr. Justice 
Kumarasami Sastri. dated the l5Lh April 
19J4 and parsed in the exercise of the 
Ordinary Original Civil Jurisdiction of this 
Court in C. S. No. 275of 1924. 

Mr. K. Krishnaswami Iyengar, for the Ap¬ 
pellant. 

Mr. K. Rajah Iyer, for the Respondent. 
JUDGMENT.—This is an appeal 

against an order of Mr. Justice Ktimara- 
svvaini Sastri permitting the plaintiff in C. S. 
No. 275 of 1924 to sue in/orma pauperis. 
A preliminary objection has been taken 
that no appeal lies. In Appasami Pillai v. 
Soviasundra Mudaliar (1) it was held that 
there was no appeal under the Letters Patent 
against an order of a Single Judge refusing 
to give leave to appeal in forma pa^iperis. 
AlUiough theC P.C. does not provide for ap¬ 
peal against orders made under O. XXXIII, 
r. 7 an appeal lies under cl. 15 of the Letters 
Patent against the judgmentofa Single Judge 
silting on the Original Side with certain 
exceptions which do not include the present 

(1) 26 M. 437. 
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kind of order. It is argued tliat the order 
of the learned Judge was merely an order 
upon an interlocutory appU<*ation which 
was a step towards obtaining a linal adjudi¬ 
cation and that it does not liually dispose 
of the plaintiffs rigid to bring the suit, as 
it was always open to him to pay the Court- 
fees and proceed. In our opinion the 
learned Judge’s order was not an interlocu¬ 
tory one and we think that the law confers 
a sal)stantive right on every plaintiff, who 
has a good case at law but no means to 
prosecute it. to sue in forma pauperis and 
we think, with due respect, that the view 
taken in Appasami Pillai v. iSomasundra 
Mudaliar (L) where such an order was 
treated as made in the exercise of a dis¬ 
cretionary power, was not the correct view 
to take of the order passed upon such appli¬ 
cations. Under s. 592 of the old C. P. C. the 

words usedare:—“Any person entitled.to 

prefer an appeal, who is unable to pay the fee 

required.may.be allowedto appealasa 

pauper”. The learned Judges treated these 
words “may be allowed” as vesting in the 
Court a discretionary power. But the prin¬ 
ciple on which that case was decided has 
been doubted in the Full Bench decision 
in Tuljaram Row v. Alagappa Clicttiar (2) 
and it 1ms now been made quite clear by 
O. XLIV, r. 1 of the present Code that such 
applications have to be dealt with in the 
same manner as applications to sue in 
forma pauperis in the first instance. In 
O. XXXIII, r. 7, cl. 3 the words; “The Court 
shall then either allow or refuse to allow 
the applicant to sue as a pauper.” It can 
no longer be doubted that it is not open to 
the discretion of tlie Court to allow a per¬ 
son to sue as a pauper if on hearing tlie 
evidence the Court finds that he is not a 
pauper. The final order of a Judge sitting 
on the Original Side allowing or refusing 
to allow a plaintiff to sue as a pauper is in 
our opinion a judgment under cl. 15 of the 
Letters Patent. 

As to the merits of the present appeal, 
the defendant filed a counter-affidavit deny¬ 
ing the plaintiff's allegation that he had no 
means and giving details as to a number 
of items of property which belong to him and 
as to a fraudulent alienation of property in 
favour of his nephew shortly before he 
applied to sue as a pauper, the plaintiff 
did not file any reply affidavit. After 
several adjournments, the matter then came 

(2) Bind. Oaa. 340; 35 M. 1 at p. 17; (1910) M W W 
997; 8 M. L. T. 453; 21M. L. J. 1 (F. B.). • 


[85 I. 0. 1925] 

before the Court and the learned Judge 
gave leave to the plaintiff to sue as a pau¬ 
per upon the Government Solicitor stating 
tlmt lie had received a report that the peti¬ 
tioner was a pauper. Tlie appellant now 
says in his affidavit that he was prepared 
to cross-examine the plaintiff and to let in 
evidence in support of his allegations. We 
think that if the Judge was not prepared 
to act on his uncontradicted affidavit, the 
defendant sliould have been given an^ op¬ 
portunity to prove the statements contained 
in it notwithstanding that the Government 
did not choose to dispute the alleged pau¬ 
perism. Apparently he had no evidence 
ready at that hearing and he wanted time 
to produce his witnesses. But it appears 
that he expected that the other side M'ould 
ask for an adjournment to file a reply 
affidavit and that they would not allow his 
statements to remain uncontradicted. It 
was reasonable, therefore, to suppose that if 
he liad applied for time to produce his 
evidence he would have got an adjourn¬ 
ment, and we think that now he should be 
given an opportunity of substantiating his 
allegations. The learned Judge’s order is, 
therefore, set aside and the case will be 
remanded for letting in such evidence as 
the parties ma 3 ^ adduce to prove or dis¬ 
prove the plaintiff’s pauperism and for 
making a fresh order after considering such 
evidence. Costs of this appeal to abide 
and be provided for in the final order. 

V. N. V. Appeal allowed. 


LAHORE HIGH COURT. 

Secoijd Civil Appeal No. 1944 op 1919. 

January 16, 1923. 

Present: —Mr. Justice Martineau and 
Mr. Justice Harrison. 

MAULA BAKHSH and others— 
Plaintiffs—Appellants 

ver.sus 

Musammat JIWI— Dependant— 

Respondent. 

Civil Procedure Code (Act V of 1908)^ 0. 11$ 
r. 2 —Sate hy widow of half of hu^and's estate to 
son-in-law—Subsequent devise of other half to doughty 
—Sutf to set aside sale—Daughter and s<m~in-law 
joint possession—Subsequent suit for possession of 
share bequeathed, whether competent. , 

A widow in possession of ^ deceased husbi&d • 
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estate sold one-half of tlie estate to her ' 

Md bequeathed tlie remaining half to her 
The widow died, and the daughter entered into joint 
possession of the whole estate along with ^^rjius 
band. A collateral of the deceased husband 
a suit for possession of that portion of the estate 
which was sold to the son-in-law. The daugditer was 
not impleaded. Subsequently the collateral biought 
another suit against the drmghter for possession of 

i*>rotiertV b6QVI6fltll6(i to ll 51 • , 

hS that as the defendant was in joint possession 

with her husband of the undivided estate at the 
time the previous suit was brought against him, t le 
pS^nt c^laim should have been joined wi i the 
earlier suit and was now barred under V. n, r. - 
of the 0. P. C. [p. 204, col. 1.] 

• Second appeal from a decree of Addi¬ 
tional Judge, Jullundur at Ludhiana, dated 
29th June, 1919. 

Mr. Kunwar Narain, for the Appellants. 
Mr. Badn Das, for the Respondent. 
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JUDGMENT.— The pecligree-tahle in 
the judgment of the Trial Cotirt explains 
the relationship of the parties. The sub¬ 
ject-matter of the case is a Will executed 
by Musammat Mamon, widow of Allah 
Ditta, in favour of her daughter, Musammat 
Jiwi, by which she gave her in 1916 one- 
half of the property left by her husband, 
Allah Ditta. The plaintiffs are the two 
branches of collaterals descended from 
Allah Ditta’s brother and they sue jointly 
for possession of the land disposed of by 
the Will. The suit has been dismissed by 
both the lower Courts on the strength of 
the previous litigation that had taken place 
between the various members of the family, 
the finding being that so hir as the elder 
branch of 8ikandar Ivhan is concerned, the 
matter in dispute is barred by the law of res 
judicata and so far as the younger branch 
is concerned the suit is barred by the 0. II, 
r. 2, C. P. C. 

Out of the estate left by her husband the 
widow, Musammat Mamon, sold one-half to 
her son-in-law Mir Khan in 1899. A suit 
was brought by Badar Bakhsh of the 
younger branch against the widow and Mir 
Khan in which he impleaded his first 
cousins Dhera and Nathu. The case was 
finally decided in 1900 by Mr. Clifford, Dis¬ 
trict Judge, who gave a somewhat peculiar 
decree, adjudicating on the whole rights of 
the parties, in which he directed that, 
should Dhera and Nathu predecease Musam- 
mat Mamon, Badar Bakhsh would inherit 
the whole of the property of Allah Ditta, 
inasmuch as the sale. transaction had been 
without necessity so far as he was concerned, 
but if they survived her, the alienee would 


be entitled to retain possession of their 
share and Badar Bakhsh would only receive 
one half. This has been held by asubseipient 
order to mean: if Dhera and Nathu died 
childless. As a matter of fact Dhera has 
left a family; so far as Dhera and Nathu 
were concerned, it was held that they had 
agreed to the alienation which had been for 
their benefit and could not question it, 
that they could under no circumstances 
inherit any of the estate left by Musammat 
Mamon, and that, should they survive her, 
Badar Bakhsh would be entitled to take 
that portion and that portion which had not 
been sold to Mir Khan. In spite of this 
final and binding decision one Babu Khan, 
son of Dhera, brought a subsequent suit to 
the effect that this sale sliould not alfect his 
reversionary rights. Tliis was dismi.ssed 
in 1913. This man Babu Khan and his 
two younger brothers have now joined with 
Mania Bakhsh in bringing a suit for a 
portion of the land which was not alienat¬ 
ed to Mir Khan. The question is clearly 
res judicata as between them and the 
predecessor-in-title of Musammat Jiwi. 

As regards Maula Baklisli, the matter is 
not so simple. In 1916 relying on the 
declaratory decree in tlie previous suit and 
on the fact of Musammat Mamon's death in 
November, 1916,he brought a suitfor posses¬ 
sion of that portion of the estate of Allah 
Ditta. which had been sold to Mir Khan. 

It is clear that he should obviously have 
asked for the whole relief he sought and 
for the property to wliich he was entitled 
on her death in accordance with the decree 
of Mr. Clitford. Instead of doing so he 
asked for the whole of the other portion, 
to which it had been held that he had no 
right whatsoever and he succeeded in ob¬ 
taining a quarter of the whole or one-half 
of this share, it being found that he was 
entitled to half of this share and that the 
descendants of Dhera were entitled to an 
other quarter. Both decisions were against 
the decree of Mr. Clifford. Nothing was 
actually given to the descendants of 
Dhera as they had not sued, and so far as 
they are concerned, the decision may be 
treated as an obiter dictum. In the previous 
suit for possession Musammat Jiwr was not 
impleaded tlioughatthe time the suit was 
brought a Will existed in lier favour, and 
the present plaint recites that on the death 
of the widow she had taken possession and 
was, therefore, jointly in possession with 
her husband of the whole of the estate. 
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The question is whether under these cir¬ 
cumstances O. II, r. 2, ai pli"s. Mus immnt 
Jiwi was not impleaded m that c:ir>e, hut 
it is urged that this is immalerial asUie 
plainliti must seek tlie whole of his rflicf 
at once and that as laid down in Uaitati 
Kaui' V. Badna (1), he should join all the 
persons in possession of the property which 
he claims. That iudgment makes it clear 
that had she heen impleaded, there would 
have been no mis-joinder, but the further 
contention that she cannot now be sued 
is also correct under the peculiar circum¬ 
stances of this case. Order!I, r. 2, lays down 
that every suit shall ificlinle the whole of 
the claim which the plaintilT is entitled to 
make regarding the cause of action, and it 
is clear that in the 19l6 suit the plaintill 
deliberately refrained from including the 
whole of his claim to the estate of the late 
Allah Ditta. The cause of action was the 
earlier declaratory decree combined with 
the fact of Musammat Mamon's death. He 
now sues a different defendant on the same 
cause of action, and the only circumstance 
whicli would save his suit from the opera¬ 
tion of O. n, r. 2, would be the existence 
of a separate cause of action against the 
present defendant Musammat Jiwi. This 
woman was admittedly in joint possession 
with her husband of the undivided estate 
at the time the previous suit was brought 
against him, and, therefore, the principle 
laid down in Kendall v. Hamilton t2) applies 
and the suit fails inasmuch as it should 
have been combined with the earlier suit in 
1916, as the cause of action in both suits is 
the same. 

The appeal, therefore, fails and is dis¬ 
missed. 

N. H, Appeal dismissed. 

(l) 24 P. R. 1899. 

{2) 4 A. C. 504; 48 L. J. C. P. 705; 41 L. T. 

418; 2d W. R. 97. 


BOMBAY HIGH COURT. 

Appeal from Order No 57 op 1923. 

August 21. 1924. 

'^Present: —Sir Lallubhai Shah. Kt., Acting 
Chief Justice and Mr. Justice Kincaid. 
NAUSANGJI .MliURAMANSANOJl— 
Defendant—Appellant 

versus 

BAX ACHRAT— Plaintiff—Respondent. 

Bombay Land Revenue Code {Bom. Act V of 1879)^ 


ss. ns, }2} -AUotmcnt by Survey 0,ffieer—Suit for 
(I chnitio't of ti le—Civil Court, juritsUclion of. 

A stiit f >r a <leclarali->a that an allotment by tlio 
A^sir.ant Surv'py O.licer of the lields in disputa to 
th‘ c^tat • of fio defend int is wrong is not barred 
l)v US and 121 of the lijoibay i.and Revenue 
Code and a Civil Court has jurisdiction to entertain 
the suit Ip 205, col. l.J 

Appeal agiinst an order passed by the 
District Judge, Ahmedabad, in Appeal 
No. 281 of 19-'0, reversing the decree passed 
by, aiul remanding the suit to the Assist¬ 
ant Judge at Ahmedabad, in Civil Suit 
No. 128 of 1914. 

Mr. II V. Divaiia.ior the Aj^pellant. 

Mr. Dhirajlal ThaK'ore (vitli him Mr.il/. 
K. Thakor.‘). for the Respondent. 

JUDGMSNT. -This has been rather 
an iinfortunate liligitioii as it commenced 
in 1914, and in 1921 we are hearing this ap¬ 
peal from an order remanding the suit for 
re-trial on the merits. 

Tiic idaintiffs cl limed to be the owners of 
certain lands described in Ijie schedule to 
tlie plaint a.s belonging to the estate of Kan- 
kapura while the dei'endant.s who represent 
the estate of Dehvan contended that the suit 
was not maintainalile ns the Assistant Survey 
Settlement Othcer h id decided the questions, 
and that the lands belonged to the Dehvan 
estate. On these pleadiii 'S two issues were 
framed in the TjiMlConi t; — 

{Ij Is I lie suit for alteration of the deci¬ 
sion of the Assistant survey Settlement 
Officer as regards Dehvan and Kankapura 
unmaintainable ? 

The finding was that it was not main¬ 
tainable. 

(4) Do the lands described in schedule A 
annexed to the plaint form part of the vil¬ 
lage of Kan Kapura and as such belong to 

the plaintiffs? . , 

The linding was “if necessary I would hold 
in the negaiive.” 

Ou these findings the learned Assistant 
Judge dismissed the plaintiffs’ suit. The 
plaintiffs appealed to the District Court aim 
the learned District Judge framed in sub¬ 
stance the same two issues. On the first 
point he disagreed with the Trail Court and 
came to the conclusif n that the suit was not 
bai red by the provisions of ss. 118 and 1.21 of 
the Bomlmy Land Revenue Code and that 
the dispute substantially related to the title 
to the several propertie.-^. The leained Dis¬ 
trict Judg* fiiitherheld lliat, having jpgard 
to the meagre consiileration of the evidence 
by the Trial Court, there was no real decision 
upon the question of title with reference to 
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manner in which the Trial Court has dealt 
with the question, it was open to the lower 
Appellate Court tuhold iliat practically iheie 
was no decision of the Trial Court on tlie 
question of title. Though it docs not appear 
from the judgment clearly as to nhy 
the learned District Judge came to the con¬ 
clusion that further evidence should be 
allowed, it seems to us that under the cir- 
cninstances it was within his jioner to 
allow further evidence; and we are not pre¬ 
pared tohold that tlie order is wiong. It 
does not appear what position the learned 
Pleader for the res]iondenL in the lower 
Appellate Court took up at the liearing of the 
appeal on this question. We, therefore, con¬ 
firm theorder appealedfromand dismiss the 

appeal with costs. , ^ 

We desire to express a hope tliat tins suit 
will not be further delayed and that it 
will be heard by the Trial Court as soon as 

possible. , . , 

j. g D Appeal diamisscd. 
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the several lands, and accordingly reveised 
the decree of the Trial Court and remanded 
the suit for disposal on tlie uients al ti 

giving the parties au 
further evidence. The detenJant - 
appealed to this Court from the , . 

maiid and two points have V)een wi^eo. i 
fuppoi t of the appeal: (1). The lower Appel¬ 
late Court was not right m its view that the 
suit was not barred by s. l2L of the l^ombay 
Laud Revenue Code. (2j In any case tho 
lower Appellate Court could have proceeded 
to decide the appeal on the merits on the 
evidence recorded by the Trial Court and 
should not have remanded the case, liie 
long delay that has occurred has been reler- 
red to as a further ground in support of the 

second contention. ^ , ,• * 

As regards the first point, on looking to 
the order of the Assistant Survey Setilc- 
ment Oilicer Kx. 57 and the survey map, 
it is deal that this is not a question of any 
boundray line between two villages. J he 
order of the Settlement Oflicer makes it 
abundantl}^ clear lliat the real dispute then 
w'asastoUie title to some of Uiese lauds. 
The lands now in suit are claimed by the 
plaintilfs as owners, and 1 do not laid any 
dispute as to the boundary line of the two 
villages or of partiedar Survey Numbers. 
In fact the map shows that there are no two 
villages as such: there is one map relating to 
Dehvan, Wadiaiid Kankapura. '1 he situation 

of the various lauds in dispute also shows 
that it is not a question of tiieboundary lines 
of the respective numbers but of title theie- 
to. The lower Appellate Court appears to me 
to be light in holding lliat there was no bar 
to the suit in virtue of the provisions oi 
S 3 , ild and 12i of the Bombay Land Revenue 
Code. No other objection to the jurisdiction 

of tue Court is taken. ^ . 

As regards the second point, apparently 
there is some force in the argument urged on 
behalf of the appellant that the lower Appel¬ 
late Court could have proceeded to deal with 
the case on tlie merits as the evidence ad¬ 
duced by the parties was recorded. But,liaving 
regard to the nature of the dispute between 
th parties relating to the several lands, the 
consideration by the Trial Court appears to 
have been too meagre. The learned 1 rial 
Judge did not consider the finding on this 
issue to be necessary, and his treatment of 
the question has been too summary to be 
considered as a decision on the merits. In 
paras. 8 and 9 of the judgment this question 
has been dealt with, and having regard to th© 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1284 of 1921. 

July 8, 1924. 

Present;—Mr Justice Madhavan Nair. 
MANJUNATtl SHANBHUOA— 

Plaintiff—Appellant 
versus 

SANNAYYA atias NARAINA 
HOLLA AND others— Defendants— 

Respondents. 

Mortgane—Redemption—Transferee from morigagor 
—Interest, barred, liabUitu to pay-bsiifructuary 

A "transferee from the mortgagor is not bound to 
pay to the mortgagee at the time of redemption a 
claim for interest which has become barred by 

limitation, [p. <^0o, col. 2.] ^ , 

Where a mortgagee has been in enjoyment of tne 
mortgaged property, he must be considered to have 
realised the interest from out of the profits of the 
propertv, and a mortgagor in suc-h a case seeking 
to redeem the property can be compelled only to pay 
the morlgage-n.oney. [i6td.l 

iiama>.risfina Kuhkilaya V 

Ind. Cas. 2d6;.3M. L. J. 581; 6 L. W-22 M. L. 
42(11)18) M W N <5, Athdu Kultx iliutdi’il 

37 Ind. Cas. 756; :i2 L. J. 317; 
(PJ17) M. W. i\. y; 5 L. W -1.1. Aesar Kunwar v 
Kaj/ii Ham, 3J Ind. Cas. 77/; 37 A. 634; 13 A. L. J 

88J, Panaganti R^rnarayanimgarv 

Vcnkataairi 01 Ind Cas. 612; 44 M. 301, 12 L. 

98 &1 L. T. 234; 40 M- L. J. 236, Ktinkimax 

Ku'ui BeaH v. UaUkote AUahai, 62 Ind. Cas; 723; 13 h. 
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W. 43-1. and Mnn^eshiuar Xaraiua Rao v. Shiia Rao, 
40 Ind. Cas. 123; 41 M. 1043; 35 M. L J. HI; 8 1.. 
■\V. 405; 24 M. L. T. 370; (1018) M. W. X. 017. relied 
on. 

Second appeal against tlie decree id the 
Court of t le Suiiordinale Judge, South 
Kanara, in A- S Xo. 36 of l‘.)21 (A. S. 
No. 107 of 1020 on the file of the District 
Court, South Kanara). lu'eferred against the 
decree of the Court of the District Munsif, 
Kimdapur, in O. S. No. 785 of 1017. 

Mr. B. Sitnmma Rao, for the Appellant. 

Mr. K. Yegnanavayana Adiga, for the 
Respondents. 


JUDGMENT.— The plaintilT-appellant 
is a transferee of the suit properties from 
the original mortgagors. He seeks to 
redeem a usufructuary mortgage (Ex. A) 
dated the 16th of June 1875 executed to the 
first defendant’s father. There was a prior 
mortgage over the same properties (Ex. B) 
dated the 21th January 1872 for Rs. 320. By 
means of Ex. D dated the 20th August 1877, 
tjiis was transferred to the first defendant’s 
father. Exhibit B does not contain anj’ 
personal covenant. 

The only question arising in this second 
appeal for decision is whether the plaintiff 
is bound to pay the first defendant interest 
under the mortgage, Ex, B, from the year 
1877 up to the time of redemption. The 
lower Appellate Court has held that the 
first defendant is entitled to get interest on 
the strength of the decisions in Kirat v. 
Dehi Singh (l)and in Abdul Qayyum v. Sadr- 
ud‘din Ahmed Khan {2). It is unnecessary 
to discuss the applicability of these deci¬ 
sions to the facts of this case as the leanied 
Vakil for the respondents has very fairly 
stated that these decisions do not lend him 
any support; and he seeks to support the 
judgment on other grounds which I shall 
presently notice. It seems to me that both 
on principle and on authorities, it is not 
incumbent on the appellant at#the time of 
redemption to pay the interest claimed by 
the defendant in this case. The cases in 
RamakHshna Kukkilaya v. Nekkar Kup- 
panna (3), Kesar Kunwarv. Kashi Ram (4), 
Athan Kutti v. Matavil Illoth Sutarjanam 

(5), Panaganti Ramarayanimgar v. Ma/ia- 


(1) 27.A. 308; A. W N. (1904)268. 

(2) 27 A. 403; 2 A.L. J. 23; A. W. N. (1905) 11 

(3) 43 Ind. Cas. 286; 33 M. L. J. 581; 6 L W 621- 

22 M. L. T. 422; (1918) M. W. N. 75. ' ’ 

(4) 30 Ind. Cas. 777; 37 A. 634; 1.3 A. L. J. 889 

(5) 37 Ind Cas 756; 32 M. L, J. 317; (1917) JJ. W. 


rajoh of VenkaiagiH (6), Kunhimai Kutii 
Beari v. Halekote Aisabai (7) and Mangesh- 
icar Naraina Rao v. Shiva Rao (8) cited by 
Mr. Sitarama Rao, the learned Vakil for 
the appellant, show that the tran.sferee from 
the mortgagors at the time of redemption 
is not bound to pay a claim for interest 
which has liccome barred by limitation. In 
this case even if there is a personal cove¬ 
nant, the right to enforce it is admittedly 
barred. Apart from this, it seems to me 
that since the mortgagee has been in enjoy¬ 
ment of the property, he must be considered 
to have realised the interest from out of the 
profits of the property, and a mortgagor in 
such cases seeking to redeem the property 
can be compelled only to pay the mortgage 
money. I think, therefore, the mortgagee 
in this case is not entitled to get interest on 
the principal amount of Rs. 320 from the 
year 1877. 

Mr. Adiga. the learned Vakil for the re¬ 
spondent?, has tried to support the lower 
Court’s judgment on two grounds. Firstly, 
he has relied upon s. 72, els. (6) and (d). 
Obviously cl. (d) does not apply, and as 
regards cl. {b) it is only the last part of 
it that is pressed into service in support of 
the argument. According to the arguments 
of Mr. Adiga, the amount claimed by the 
first defendant must be considered to have 
been the amount spent by him in preserving 
the properly from sale ; and this is sought 
to be supported by reference to a fact that 
is found mentioned in the transfer deed to 
the effect that the transfer was made “ to 
avoid the trouble of litigation,” and refer¬ 
ence to a possibility of litigation is found 
in the written statement also. Mr. Adiga 
argues that if the prior mortgagee’s posses¬ 
sion is disturbed as it must be considered 
to have been in this case when the second 
mortgage was executed, he is entitled to 
bring a suit, and all these complications 
were put an end to by the first defendant 
taking an assignment of the first mortgage. 
This is altogether a new argument and 
opens up a new line of defence which had 
not been considered by the lower Courts 
with reference to the facts of the case. One 
cannot say whether the reference to litiga¬ 
tion vaguely mentioned in the assignment 
deed and in the written statement would 

(6) 61 Ind. Cas 612; 44 M. 301; 12 L. W. 685; 28 M. 
L. T. 234; 40 M. h. J. 236. 

(7) 62 Ind. Cas. 723; 13 L. W. 434. 

(8) 49 Ind. Cas. 123; 41 M. 1043; 35 M. L. J. 414j 
8 t. W. 405; 24 M. L. T. 370; (im) M. W.N. «7.-— 
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really have led to the sale of the property 

and whether it would have been necessary 
to make any payment for preserving the 
property from such sale. I cannot deal 
this argument without the findings oi the 
lower Court on facts involved in it, and I, 
therefore, cannot allow the learned A akil 
for the respondents to raise this argument 
for the first time in second appeal. Since 
the argument was not even faintly suggest¬ 
ed in either of the Courts below and since 
sufficient facts do not appear on the record 
to support it except the vague reference in 
the assignment deed and the uTitten state¬ 
ment, I do not think that I would be justifi¬ 
ed in framing an issue about the question 
that is now raised and calling for a finaing 

upon it from the lower Court. 

The second argument of Mr. Adiga is 
this that since the usufructuary mort¬ 
gagee under Ex. A has to realise his interest 
from the profits of the property, it cannot 
be imagined that the same amount of 
profits will be enough to pay for the interest 
on the first mortgage as well; and. therefore, 
it must follow that provision has to be 
made for this interest at the settlement of 
accounts‘during the time of redemption. 
No authority is cited in support of this 
proposition. Reference in this connection is 
made to the last sentence in Ex. D which says 
that “ you v^he mortgagee and transfere^ 
should recover the consideration of the said 
mortgage due to me from the mulgdrs to¬ 
gether with interest being the value of 
(translated in Court as ‘ in return for ) the 
produce commencing from the current 
year." The meaning of this sentence is not 
very clear. It does not, in m}’ opinion, author¬ 
ize the transferee to ask the mulgars 
(mortgagors) for the interest. The sentence 
in my view means that the transferee should 
get the consideration of the mortgage from 
the mulgars and interest from the value of 
the profits. It has also to be remembered 
that the plaintiff is not a party to this docu- 
ment. 

Under these circumstances, I set aside the 
decree of the lower Court awarding in¬ 
terest to the respondents. In other respects 
the decree of the lower Court will stand. 
Time for redemption is extended to three 
months from this date. The parties 
will pay and receive proportionate costs in 
this Court. 

V. N. v. Decree modified, 

Z. K. 


Second Civil Appeal No. 372 of 1922. 

August 22, 1924. 

Present : —Sir Lalluhliai Shah, Kt., Acting 
Chief Justice, and Mr. Justice Kincaid. 
MANJAYA SANNAYA SHANBHOG — 
Plaintiff—Appellant 
I'ersjis 

SHESHGIRI SHAMBHULING 

UPADHYA— Defendant—Respondent. 

Hindu Lnw -\Vidow—Iicnunciation in famur of 

reversioners Surrender,- u hen valid ~ Altenalton - 
Necessity' Consent of rrversioney's, value of. 

A Hindu widow c:ui renounce in favour of the 
nearest reversioner, if there be only one, or of nil 
the reversioners nearest in desree. if more than one, 
at the moment, and the surrender must ho of Die 
whole estate, [p. 209, col. 1] 

The surrender to one of the rever.sioncrs is not 
equivalent to a surrender to all the reversinnep. f yen 
if it is for the henelit of all tlie reversioners, \fbid.] 

The consent of the whole body of reversioners at 
the date of an alienation bv a Hindu widow would aOcird 
presumptive evidence of necessity, but it would not estop 
the. actual reversioners from disputinjr the alienation, 
unless the consenting reversioners themselves ^^•ere llic 
actual reversioners at the date when the reversion fell 
due. fp. 2 O 8 .C 0 I. l.j 

Raunasami (lounden v. ^achiappa Gounden, .)() Inn. 
Cas 49S- 4C I. A. 72; 21 Bom, L. K 010; 30 M. L. J. 
49^V 17 A. L. J. 530; 29 (3. L. J. 539; 2.3 C. W. N. 777; 
(1919) M. W. N. 202; 42 M. 523; 20 M. L. T. a; 10 L. W, 
105 (P. C.\ followed. _ T^• . • * 

Appeal from the decision of the District 

Judge, Kanara, in Appeal No. 07 of 1920, 
reversing the decree of the Subordinate 
Judge at Honavar, in Civil Suit No. 61 of 

1912. 

Mr. H. C. Coyayee (with him Mr. G. P, 

Murdeshwar), for tlie Appellant. 

Mr. G. S. Mulgaonicar, for Respondents 
Nos. i to 3. 5, 7 to 9, 12 and 13. 

Mr. D. R. Ugrankar, for the heirs of Re¬ 
spondent No. 14. 

JUDGMENT.— The genealogical table 
showing the necessary relationship is given 
at page 3 of the print. One Subbaya had 
two sons, Timanna and Puttaya. Timmaii- 
na adopted as his son one Narayan. Nara- 
yan died before 1873, leaving a widow Tim- 
mamma. In 1873 the four sons of Puttaya, 
the brother of Timanna, one named San- 
naya alias Subbaya, by his first wife, and 
three named Shambhulinga, Timmanna and 
Subbaya, by his second wife, were alive. 
In 1873 Timmamma, the widow of Narayan, 
alienated the wholeof her estate to Shambhu¬ 
linga. Shambhulinga afterwards sold these 
properties to different persons by dif¬ 
ferent sale-deeds. Three of the sale-deeds 
executed in 1877 by Shambhulinga in favour 
of the purchasers from him were attested 
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bv Subbaya, the step-brother of Shambhu- 
liiiga. These alienees obtained possession 
of tliese properties and continued in posses¬ 
sion until the death of Tiinmumma in April 
1913. At the time of herdeatli the reversion¬ 
ers were tlie two sons of Subbaya, namely, 
Manjaya and Krishnaya, and Venkatraman 
the son of Timmanna as shown in the pedig¬ 
ree. Ganpati, the ijrother of Venkatranian, 
had died before tliat date. Manjaya filed 
the present suit in 1919 as a reversioner 
claiming possession of these properties on 
the ground that the alienation made by the 
widow in favour of Sliambhnlinga was not 
for legal necessity and ceased to be operative 
on the death of the widow. The transfei’ee 
of his interests joined with him as plaintiff 
No. 2. 

The defendants are several alienees from 
Shambhulinga and the two other reversion¬ 
ers, namely, Krishnaya and Venkatraman. 
The defence of the alienees was that the sale 
by the widow to Shambhlinga was for legal 
necessity and with the consent of all the re¬ 
versioners at the date of the sale. 

The Trial Court raised several issues. Two 
of them are material for our present pur¬ 
pose. Issue No. 4 was ; “ Were tlie aliena¬ 

tions for legal necessity?” The finding 
was in the negative. Issue No. 11 was: “Is 
it proved that the alienations in question 
were made with the consent of the next re¬ 
versioners?" The learned Judge was satisfi¬ 
ed that the alienations by the widow in 
favour of Shambhulinga were not for legal 
nacessity, but he came to the conclusion that 
they were with the consent of all the brothers 
of Shambhulinga including Sannaya 
and that it was for their common benefit. 
This conclusion is based upon the circum¬ 
stance that Sannaya attested three of the 
sale deeds passed by Shambhulinga tp the 
purchasers from him. It appears from the 
judgment of the Trial Court, and it cannot 
be disputed, that there is no other evidence 
in the case either with regard to the consent 
of all the reversioners at the date of the 
alienation by the widow or that this aliena¬ 
tion was for the common benefit of all the 
then reversioners. It is not suggested in the 
present case that there was any consent 
of the actual reversioners, that is of the 
plaintiff and defendants Nos. 14 and 15 
who were the reversioners when the rever¬ 
sion opened. The Trial Court dismissed the 
suit with costs on the ground that in view 
of his finding, the transaction by the widow 
was to be treated as acceleration of the re¬ 


version and as the surrender of the entire 
e.state for the benefit of all the then.rever-f 
sioiiers although in the name of iShambhu- 
linga alone. 

Tile plaiatiffs appealed to the District 
Court and the learned District Judge ac¬ 
cepted in its entiret}^ the view taken 
by the Trial Court and confirmed the decree 
of that Court. 

In tlie appeal before us it is contended 
that the lower Court erred in applying the 
doclz’ine of acceleration to this case. It is 
further contended that the inference drawn 
by the lower Court as to the consent of Sub¬ 
baya is not justified as it is exclusively bas¬ 
ed upon tlie only circumstance that heattest- 
edsoine of tlie sale-deeds in 1877. As both 
the Courts have found that there was no 
legal necessity, it is not necessary to deal 
with tliat pai t of the case. It may be accept¬ 
ed that the alienation by Timmamma in 
favour of Shambluilinga in 1873 cannot be 
justified on the ground of necessity. It 
is also common ground that there is 
no consent of the actual reversioners. 
The consent of the whole body of rever¬ 
sioners at the date of the alienation 
would afford presumptive evidence of 
necessity but would not estop the actual re¬ 
versioners from disputing the alienation un¬ 
less the consenting reversioners themselves 
were the actual reversioners at the date 
when the reversion fell due. This position is 
made clear in Rangasami Gounden v. Nachi^ 
appa Goundeir (1). Their Lordships 
considered the case of Bajrangi Singh v. 
Manokarnika Bakhsh Singh (2) and stated the 
effect at page 86* of the report in Rangasami 
Gounden v. Nachiappa Gounden (1). The 
only ground, theretore, that remains to 
be considered is whether the lower Courts 
were right in applying the doctrine of ac¬ 
celeration to this case. It is an admitted 
fact that the alienation was in favour of 
Shambhulinga alone. There is hardlj’’ any 
justification for the inference which the 
lower Courts have accepted that it must be 
taken to be for the benefit of all the four 
reversioners at the date of the alienation. It 
is based upon the only circumstance that 
Subbaya attested the sale-deeds by Shambh- 

(1) 50 Ind. Cas. 498; 46 I. A. 72; 21 Bom. L. R. 640; 

33 M. L. J. 493; 17 A. L. J. 536; 29 C L. J. 539; 23 
C. W. N, 77i; (1919) M. W. N. 232; 42 M. 523; 26 M. L. 

T. 5;10L. W. 105(P. O.). 

(2) 35 I. A. 1; 9 Bom. L. R. 1348; 12 C. W. N. 74; 17 
M. L. J. 605; 6 O. L. J. 768; 30 A. 1; 5 A. L. J. 1; 3 M. 

L. T. ];U O. C.78(P. C.). 

♦Pagpe of 461, A.—..-i~ 


[85 1. 0. 1&25] 8I3TL.V AUSNICATA SA3TRI V. ZERKINI VEilKATAGOPAIXDU, 


lingain 1877. The essentials of a valid sur¬ 
render by a Hindu widow of her estate arc 
stated in Rangasami Goundenv. Nachiapp<i 
Gonnden (1). A Hindu widow can renounce 
in favour of the nearest reversioner, if there 
be only one, or of all the reversioners near¬ 
est in degree, if more than one, at the 
moment, and that the surrender must be of 
the whole estate. In the present case the 
aliena^tion in ciiiestion related to the whole 
estate but it was in fact a vsurrender in 
favour of one of the reversioners and not all 
the revesioners of the same degree. At the 
date of the alienation there Avere four rever¬ 
sioners of the same decree and it is not pos¬ 
sible, in my opinion, to extend the doctrine 
of surrender by a Hindu Avidow in the man¬ 
ner in which the lower Courts have extend¬ 
ed it. No authoritj’^ is cited in support of 
the proposition that the surrender to one of 
the reversioners is etiuivalent to a surrender 
to all the reversioners, if it is for the bene¬ 
fit of all the revemioners. Assuming, ho\y- 
ever, that the doctrine can be extended in 
that way we have to consider AA'hether the in¬ 
ference draAvn by the loAver Courts is justifi¬ 
ed. it appears to us that it was open to the 
Trial Court to draw an inference that the at¬ 
testation by'Subbaya to the documents in 
question was Avith knowledge of the con¬ 
tents of those documents. But it \A’as hardly 
open to lhatCourt to draAV from that circum¬ 
stance the further inference that he Avas a 
consenting party to the alientation by the 
widow in^l873. It may be said, however, 
that 'Avheu he came to know in 1877 
that Tlmmamma had alienated her 
propei*ly to Shambhulinga, he acquiesc¬ 
ed in that position. Even then the fur¬ 
ther finding that in 1873 the alienation in 
favour of Shambhulinga Avas for the benefit 
of all the four revemioners at the time is 
purely conjectural and is based on no evi¬ 
dence. There is no valid surrender of her es¬ 
tate by the widow in this case. 

We may mention that the three rever¬ 
sioners take the estate equally. There is no 
question of claiming through their fathers in 
the preseht case aarev’ersioners, and, there¬ 
fore, though their shares have not been 
accurately stated in the plaint, it must bo 
made clear that all the three are entitled 
equally tb the estate. 

We-allow the appeal, reverse the decree of 
the lowbr Appellate Court and pass a decree 
for possession in favour of the plaintiffs, llie 
heirs of defendant No. 14, and defendant 
15 against the other defendants Plaint'- 

U 
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ids should get their costs throughout from 
defendants other than the heirs of defendaiH 
No U and <lcfendant No. 15. The heirs oC 
defendant No. U and defendant No. lo 
should bear their oavii costs throughout. 

We make no order as to mesne profits 
prior to this date under the circumstances of 
this case. This is rather a hard case for 
the alienees and Ave think that the justice of 
the case will be met by allowing mesne 
profits from the date of this decree until the. 
deliA'ery of possession or tlie expiiatioii of 
three years whichever eA’^ent fii*st occurs. 
Mesne profits to he determined by the Trial 

Court under O, XX, r. 12. 

1 ' s T) Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1327 of 1921. 

August 15, 1924. 

Justice Madhavan Nair. 
SISTLA A'ENKATA SASTRI— Plaintiff 

—Appellant 
versus 

ZERNINl VENKATAGOPALUDIJ— 
Defendant—Respondent. 

Ch'il Procedure Code P <\f lO ( fS ), hxc - 

ciitioiiof dccrce~-"hf tween partien to f/ic mean- 

ingof—Decree for specilic performance of contract on 
payment of purchase-money—Contest between judgment’ 
debtor inter so as to right to receive purchase-moneg, 
decision of—Suit, separate, whether maintainable. 

Tho expression "between the parties to the suU 
ins 47. C. P. 0.. imports between parties opposed 
to each otlier in the suit, but does not necess»\nly 
mean between parties who arc plaintiff and defeml- 
nnt respectively in the suit. [p. 210, ool. 2.] 

A aiitfor apecilic performance of a contract for the 
sale of immoveable property was decreed against the 
vendor and a subsequent purchaser from him. ' In 
execution of the decree, a contest arose between the 
judgment-debtors as to which of them was entitled 
to receive the amount of the purchase-money from 
the decree-liolder and it was decided that the money 
should be paid to the subsequent purchaser from the 
vendor. The vendor then brought a suit against the 
subsequent purchaser to recover the amount or tho 
purchase-monev paid to him by the decree-holder: 

Held, that the order of the lixecntioxi Court decid¬ 
ing that tile purchase-money should be paid to the 
subsequent purchaser fell within the purview- of s. 47 
of the C. P. C. and that a separate suit m respect 
of the same question was barred by the provisions 
of that section, fp. 211, cols. 1 & 2.] 

(Case-law discussed.) 

Second appeal against the decree of the 
Court of the Suboriliuate Judge, Masuli- 
pataiu, iu A. S. No. 70 of 1920 ^A. S. No. 15 
of 1920, District Coiut, Kietna), preferred 
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against that of the Court of the Principal 
District Munsif. Gudivada, in O. S. Xo 530 
of 1918. 

Mr. P. Raviadoss, for the Appellant. 

Ml. A. KdM^sxL'dva Aao, for the Respond¬ 
ent. ^ 

, JUDGMENT.—The facts necessary for 
deciding this case are not sufficiently 
stated in the appellate judgment. 
Ihe plaintitf is the appellant. He en¬ 
tered into a contract of sale of some 
pioperties with one Gangadharudu for 
Ks. 1,500 and after receiving Rs. 200 from 
him as earnest money, put him in posses¬ 
sion of those properties. Subsequently, he 
executed a sale-deed to Gopaludu (the de¬ 
fendant in the present suit) for a considera¬ 
tion of Rs. 2,000. Both the vendees insti¬ 
tuted suits against the plaintiff for appro¬ 
priate reliefs, 0, S. No. 352 of 1909 was by 
the second vendee (the present defendant) 
against his vendor (the present plaintiff), 
(jrangadharadu and another for possession 
of the properties; and O. S. No. 473 of 1909 
was by Gangadharudu (the first vendee) for 
specific performance of the contract against 
his vendor (the present plaintiff), subse¬ 
quent vendee (the present defendant) and 
another Seshayya. Both suits were’ulti- 

^^^ginalSuit No. 352 
of 1909 was dismissed and it was found in 

litiption between these parties that 
Gopaludu wasonlya 5enamidarforSeshavya, 
the 3rd defendant in O. S. No. 473 of i909 
and had no real interest iu the transaction. 
The decree in O. S. No. 473 of 1909 directed 
that either defendants Nos. 1 and 2 (the 
present plaintiff and defendant) jointly or 
the 2nd defendant {viz., the present defend¬ 
ant) alone do execute a registered sale deed 
to Gangadharudu receiving the balance of 
the purchase money {viz., Rs. 1,300) The 
decree did not specifically say who should 

receive the amount, but in connection with 

the application to execute the decree, it was 
decided that the present defendant, 
Gopaludu was the proper person to execute 
the sale-deed and should receive the nur- 
ohase-money. The present defendant there¬ 
upon, executed a deed and applied for a 
che«iue for the amount of Rs. 1,300 Ivinff in 

deposit. The present plaintiff opposed this 

application but the cheque was ordered to 
issue to the present defendant and he tp 
received the sum of Rs. 1, 300. 

Some time after this order, a pendinp* 
suit which had been instituted by the 
present defendant for Re. 2,000 was decided 
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against him on the ground that he was 
only a btnamidar, that he had no title to the 
properly and that a suit by him was not 
maiiilaiiiable. The suit out of which the 
present second appeal has arisen uas 
filed by the plaintiff-appellant for the re¬ 
covery of Rs. 1,300 taken away by the de¬ 
fendant in the execution pioceedings in 

O. S. No. 473 of 1909. 

The onl}’ question argued in this second 
appeal is whether the present suit is barred 
by s. 47, 0. P. C., or, in other words, whe¬ 
ther the order, Ex. M, directing that tJ^e 
money deposited by the plaintiff in O. S. 
No. 473 of 1909 sliould be paid to the pie- 
sent defendant who was the 2nd defendant 
in that suit was one passed under s. 47, 
G. P. C. in execution of the decree passed 
therein and, therefore, no separate suit is 
maintainable by the present plaintiff who 
was the 1st defendant in tJiat suit. It 
has not been argued by the learned Vakil 
for the appellant that the question 
that was decided in Ex. M is not one 
relating to the execution, discharge or 
satisfaction of the decree; but it ivas argued 
by him that the question is not between 
the decree-holder on the one hand and the 
judgment-debtor on the other, but one 
between the judgment-debtors, namely, the 
defendants, inter se and, therefore, s. 47, C. 

P. C. is not a bar to the present suit. In 
Samalapalli Mangayya v. Samalapaili SH- 
ramulu (1), the question arose between two 
defendants in the course of execution of a 
mortgage decree as to whose property 
should be sold first. The learned Judges 
point out : ‘^Allliough the 5lh and lOth de¬ 
fendants were both arrayed as party de¬ 
fendants, they were arrayed against each 

so far as the question whether ary of 
the items of the mortgaged properties 
should be first sold was concerned,” and 
the}’ proceed to say “the expression ‘bet¬ 
ween the parties to the suit’ no doubt im- 
‘between parties opposed to each 
other in the suit' but does not necessarily 
mean between parties who aie plaintiff and 
defendant respectively in the suit” and cite 

iitstance partition suits where parties 
who are co-defendants are often arrayed 
against each other. In Thoppai Vedaviasd 
Ajyary.The Madvra Hindu Sabha Nidhi 
Co., Ltd. (2), also, the learned Judges decid- 

G923) M. W. N. 662; (1924) A. I. R. (M.) 365. 
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ed that the question as to the order in in seeing that the money was paid to Jhe 
which the items of property are to be sold proper person The other decisions of the 
arising between the defendants in the case Calcutta and Allahabad High Coiiits 
was also a question which arose between brought to my notice do not materially help 

the parties to the suit, though the parties this case ^ 

were not arrayed as plaintiffs and defend- I, therefore, hold that the plaintiff s suit 
ants in the suit. It is stated in that deci- is barred by s. 47, C. P C. and dismiss the 
sion: “ We can see no reason for acceding to second appeal tvith costs, 
the suggestion that we should* limit the z. k. Appeal disraissed, 

scope of s. 47, G. P. 0. in the way suggested, i v. n. v, 
when to do so would exclude from its pur¬ 


view the decision of many of the questions 
which must inevitably arise only after the 
decree and when the result would be to 


frustrate the object of the section recognis¬ 
ed by the Privy Council in Prosunno 
Kumar Sanyal v. Kali Das Sanyal (3) the 
cheap and speedy settlement of all disputes 
at the stage of execution." The decision in 
Budaraju Hanumantha Rao v. Allamneni 
Krishnamma (4) also seems to support the 
same view. Even a defendant who has 
been exonerated from a suit would, on a 
liberal construction, be treated as one of the 
parties to the suit within the meaning of 
6. 47, C P. C. vide Ramaswami Sastrulu v, 
Kameswarama (5). 1 cannot agree with the 
suggestion of the learned Vakil for the 
appellant that the interpretation put upon 
the term “parties to the suit” in Samalapalli 
Managayya v. Samalapalli Sriramulu (1) 
and Thoppai Vedaviasa Aiyarv. The Madeira 
Hindu Sabha Nidhi Co., Ltd. (2), should be 
confined to mortgage and partition suits. 
He, however, relies upon a decision in 
Anavarda Khanv. Misiri Khan (6), where 
it was held that disputes between judg¬ 
ment-debtors inter se as to possession of 
property after satisfaction of a decree would 
not be disputes between parties to the suit 
within the meaning of s. 47, C. P. C. In 
that case it was pointed out by Sadasiva 
Iyer, J,, that the decree-holder had abso¬ 
lutely no interest in the question 
that was raised by the judgment-debtors. 
I do not think that the same can be said 
about the decree-holder in this case. As 
pointed out by the Subordinate Judge, 
Gangadharudu, the decree-holder in O. S. 
No. 473 of 1909 who deposited the balance 
of purchase money was certainly interested 


(3) 19 0. 683; 19 I. A. 166; 6 Sar. P. C. J. 209; f 
Ind. Dec. (n s.) 898 (P. 0.), 

L. T. 118; (1924) A. I 

B. (M.) 516* 

^^^5) 23 M. 361; 10 M. L. J, 126; 8 Ind. Dec. (n. s. 

31 M. h. J. 44; (19J6; 1 JJ 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1181 

OF 1922. 

August 19, 1924. 

Present: —Justice 8ir Babington New- 
bould, Kt., and Mr. Justice B. B, Ghose. 
The secretary of STATE for 
INDIA IN COUNCIL— Defendant 

—APPELLilNT 

versus 

KALI NARAYAN ROY CHOUDHURY 
—Plaintiff—Respondent. 

Land Revenue — Asli lan<U assessed at Pemnanent 
Settlement—Submergence and re-emergence—Person in 
possession, title of, dispute about—Additional assess- 
ment, whether justified. 

Lands settled as asli lands at the time of the 
Permanent Settlement and assessed with revenue are 
not liable to additional assessment of revenue, when 
th^ re-emerge After submergence, [p. 212. col. 1] 

The mere fact that the title of the person in 
possession is in dispute does not give the Govern¬ 
ment tho right to make assessment of the lands, [idid.j 

Appeal against the decree of the Addi¬ 
tional District Judge, Dacca, dated the 31st 
of January 1922, affirming that of the Sub¬ 
ordinate J udge, Fifth Court of that District, 
dated the 20th of June 1919. 

Babu Surendra Nath Guha and M, 
Nuruddin Ahamed, for the Appellant. 

Babus Sarat Chandra Roy Choivdhui'y and 
Sarat Chandra Lahiri, for the Respond¬ 
ent. 

JUDGMENT. —This is an appeal by 
the Secretaiy of State for India in Council 
against the decision of the Additional 
District Judge of Dacca afiSrming the deci¬ 
sion of the Subodinate Judge, 5th Court, 
Dacca. The suit arises out of certain re¬ 
sumption proceedings by which certain 
lands in the possession of the plaintiff was 
assessed to reyenue. Both the Courts have 
held that these lands are not liable to 
eqoh assessment and the plaintiff has beejj 
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given a decree declaring 
lanrl in suit. His titip 
(1 foino <-t 1): -e 
tann.i rij.:h[ in rcsver- oJ 


liis title to the 
is declared in 
lands to be in 
oUe r lands to 
In 11:0 view v’e 


^.ssaiv to di.scnss at length 


j 

cliiv 


be \jy r\y]-.l ol ;• uCjn. In the view ve 
ta'-ie it net n i^.^saiv lo di.scuj's at length 
the facts of tlip .'-aso. 

-cr.iid are these ;—Tlie 
plaintitt is uu- ri■ jniotdr of ,b'oa.:a.s* Mastul 
ai d Hai’juii. At tlip time of the Pernian- 
c 1 '1 Sc ikiiiOiii the lan-.'s in ^nit-were aali 
lands and were assessed to reventio. Some- 
ti-ne after the Permanent Settlement but 
befc»re the tluik Surrey the river Dhales- 
wari, a navigable river, llowed over the 
land in suit. Subsequently the river 
receded and as it receded the Govemnient 
claimed the right to assess the newly 
formed land to revenue. Sometime after 
18G0 there was what is called a daimihun- 
dobvst by which certain estates were created 
which were settled with the plaintiff’s 
predecessor. The plaiptiff claimed the 
land in suit jtartly as appertaining to 
certain estates dating from the Perman¬ 
ent Settlement and partly as appertaining 
to these so c&Wed (Uiimibujidohuat estates. 
Having regard to the finding that all this 
land was asli land and was settled as a6*/i 
land at tlie time of the Permanent Settle- 
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the word. The plaintiff is entitled to these 
lands either as refonnation in situ or po¬ 
ssibly by adverse possession, but he does 
jiot base his title on accretion, since ac¬ 
cretion of land to a permanently settled 
ostate is liable lo Settlement of revenue. 
However, no cross-appeal has been filed 
and the plaintiff is satisfied with the decree 
Avhicli has been given to him which in 
fact gives him all lie wants, namelj', a 
declaration that he is not liable to pay 
additional revenue for this land and is 
entitled to a refund of such revenue as has 
been wrongly paid. 

For these reasons we [must dismiss this 
appeal with costs, 

s. I). Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 292 of 1922. 

September 25, 1924. 

Present: —Mr. Justice Devadoss. 

W. C. NAGASAMI IYER— Pl^vintiff— 

APPBLI.ANT 


ment and were then assessed with revenue 
it seems obvious that the Government has 
110 right to make additional assessment |of 
revenue on these lands. The plaintiff is, 
undoubtedly, in possession and it is im¬ 
material whether these lands appertain 
to his estate or not. If these lands formed 
part of other estates, it is for the proi)rie- 
tors of these estates to assert tlieir rights 
and they will not be bound by the decision 
in this suit. The Government clearly can 
have no right to make assessment of this 
land and receiver it from the plaintiff. The 
Government has, in fact, settled these lands 
in disp ute, with the plaintiff and the plaint- 
iff' revenue on this assessment 

under Government, therefore, 

cannot deny‘A® plaintiff's title to these 
lands. Regulations the Govern¬ 

ment is bouifd\settle the lands with the 
proprietors eve^ they are accreted lands. 

The lower Gouts, in our opinion, have 
fallen into some ef^^ 1^ ihe remarks they 
had made with refefiice to accretion. On 
the finding that tht lands in suit were 
assessed to revenue ^1^® time of the 
Permanent Settlementll^fy’ caafeot now be 
treaW4 as. acorctiona ih sense- of 
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N, RAMASAMI IYER and others— 

1) EFE.V DANTS—ReSPON DENTS. 

Tt'usts Act {,11 of l8Sii),8. VO—Joint pattadare, 
thci' co-owyiers — De/avlt in payment of land revenue. 
- Revenne sale—PiDxhase by one puttadar, effect of 
—C’o//ecU/r, order by—'Sotice. absence of, effect of.*' 

The mere fact lliat a raiyativari pnf/a stands in the 
name of two or more persons who own specitic itema 
in the property covered by it. does not make them, 
ctM>wners within the meaning of s. 90 of the Trusts 
Act. (p. 213, col. 1.] 

Faizur Rahman v. Maimuna Khotun, 20 Ind. Cas. 
510; 17 C. W. is. 1233; 18 C. L, J. Ill and Deosan- 
dan Prasad v. Janki Singh. 39 Ind. Cas. 346; 41 O. 
573; 15 A. L. J.. 154; 32 7^1. L. J. 206; 21 C. W. N. 
473; 1 1*. L. W. 294; <1917) M. \V. N. 254; 25 C. L. 
J- 259; 21 M. L. T. 240; 5 L. AV. 526; 19 Bom. L. R. 
410; 44 1 A. 30 (P C.)., distingiiished. 

Section CO of the Trusts Act applies, only to the 
case of a co-owner who takes advantage of his posi¬ 
tion as co-sliai-er and does sr.imelhing in that capacity 
qua cc-sharer lo bring the proi)erty to sale or gaia 
an advantage in derogation of the rights of the other 
ec-owners. ,[p. 213, cpl. 2.J 

The mere fact of a purchase of joint property by 
one co-shaj-er in a Court sale not brought about hj*any 
act or illegal omission on his part -is not- sufficient to 
entitle the oUter co^harers to the benefit of the sale, 
[p. 214, col. 1.] 

The District Collector is the final authority entitl¬ 
ed to set aside nr confirm a revanue^ sale and not 
the Deputy Collector who has only (felegated author¬ 
ity. In eve^ case in which an order is made arainst 

a -farty, iwlkc-ehtuld gfrtir tp that party before 
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8Qch order ds madCf whether the order Is made by a 
ReTemie Authority or by a Judicial Authority. Kut 
where it appears that the party has not b?en preju¬ 
diced by his not being given notice, the order would 
not be invalid, [p. 214, col. 1.] 

Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 

Madura, in Appeal Suit No. 91 of 1920 
(A. S. No. 179 of 1920, District Court, 
Madura), preferred against that of the 
Court of the Second Additional District 
Munsif, Madura, in Original Suit No. 230 
of 1917. 

Mr. C. V. Anantakrishna Iyer, tor the 
Appellant. 

Mr. K. Rajah Iyer, Advocate-General, for 
the Respondents. 

JUDGMENT.— The first point urged 
for the appellant in this second appeal 
is that the purchase by the 1st defendant 
enured for the benefit of the plaintiff as 
well, and that he is, therefore, entitled to 
a decree, so far as his share is concerned. 
The finding is that both the plaintiff and 
the 1st defendant defaulted to pay the 
Goverament revenue, in consequence of 
which the Revenue Authorities brought the 
plaintiff’s properties to sale, and 
sold in auction. The contention of Mr. 
Anantakrishna Iyer for the appeUant is 
that the plaintiff and the 1st defendant 
are co-owners, that by the default of the 
co-owners the property was sold, that 
taking advantage of his position as suen 
the 1st defendant bought the property and 
that, therefore, s. 90 of the Trusts Act 
applies to this case. In the first place 
I am not satisfied that the word ‘co-owner 
applies to the case of joint 
who are raiyatwari tenants. The plaintiff is 
the owner of specific items of property, 
and the mere fact that the "patta stands 
in the joint names of himself and one or 
two others would not make the other i^r- 
sons co-owners with the plaintiff w'lthin 
the meaning of s. 90 of the Trusts Act. 
It is urged that there is a joint liability 
to pay the Government revenue and that 
that joint liability makes them co-owners. 
In my opinion it is only an accident 
that the paiia stands in the names of 
I VO persons who are entitled to 

different items of property and who have 
no community of interest between them. 
In this case no doubt thfe 'plaintiff and the 
lat defendant happen to be relatives, but 
there are cases in whioh persons who have 
nothing to do with one anotlier. happen to 
wn iiToperty for which- patta stands either 


in the joint names of both or in the name 
of one of them or in the name of a third 
person. In such cases, if tlie owner of 
some specific items makes default in pay¬ 
ing the Government revenue, the Govern¬ 
ment is entitled to bring any one of the 
items mentioned in the pat’a, in le.^p'ct 
of which a default iu payrnenl C'T revonuo 
is made, to sale, and this eircnm.sta ice, in 
my opinion, vlll nvit make joint 
or persons, uho own lands scpr-v.-'-tely -'Ut 
for which the co-owncrs. 

Reliance is placed upon an ob£o;vation iu 
Faiziir Rahman v, Maimn.na Khatft7i ■ (1) 
for the position that the plaintiff and the 
1st defendant are co-owners. There i.s no 
definition given of co-owners, but in all 
the cases which have been cited at the 
Bar I find that co-owners are persons who 
own property jointly, that is to say, there 
was no division by metes and bounds of 
the shares of the different owners. In the 
case of Faizur Rahman v. Khcivnt 

(1), the persons who made detauU in p"’y- 
ment of the revenue due h) Ciov-irnm'*!i'i 
were co-owners with the persons 
shares were afterwards sold. Section 90 vd' ilio 
Trusts Act applies only to cases of tenants 
for life, co-owners, mortgagees and other 
qualified ownei*s of property who avail 
themselves of their position as such in 
gaining an advantage in derogation of the 
rights of other persons interested in the 
property. In that view I do not think that 
the decision in Deonandan Prasad v. Janki 
Singh (2) helps the appellant. In that 
case their Lordships of the Privy Council 
held that, if one co-owner makes default 
in payment of Goveninient revenue and 
if the object be to bring the share of the 
other co-owners to sale and afterwards to 
buy the property himself, such a sale, 
though good, would enure for the benefit 
of the owner of the share which has been 
sold. They also observe that it is not 
necessary that there should be actual fraud 
proved in order to enable the co-sharer 
whose share has been sold in auction in a 
revenue sale to claim the benefit of the 
purchase by another co-sharer; but from 
their judgment it i.s clear that the peiS'.'n 
who takes advantage of his position as a 


(1) 20 Ind. Cas. 510; 17 0. W. 27. 1233; 13 C. L. J. 

^^(2) 39 Ind. Cas. 316; U C. 573; 15 A. L. J. 154; 32 
M^L J.206; 21 C. W. N. 473; 1 V. L. W. 294; (1917) 
M W. N. 254; 25 C. L. J. 239; 21 M. h. T. 240; 5 L. 
W. 526 ; 1*J Bora. L. U 410; 44 I A. 30 (V. O.).} ‘ 
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co-sharer must have done something in 
that capacity, that is qua co sharer, to 
bring the property of the other co-sharer 
to sale. In this case the finding is that 
both the plaintiff and the 1st defendant 
defaulted to pay the Government revenue, 
and there is no finding that the 1st defend¬ 
ant by any act or illegal omission on his 
part brought the plaintiff's property to 
sale. That being so, I do not think the 
plaintiff can claim from the 1st defendant 
the property which he purchased in Court 
auction. The auction was a public one, 
and the 1st defendant and the plaintiff’s 
brother were present. Under the Revenue 
Law it was open to any defaulter to buy 
the property. It was open to the plaintiff 
to buy the property, as it was open to 
the 1st defendant to buy it. In these cir¬ 
cumstances it cannot be held that the pur¬ 
chase by the 1st defendant enured for the 
benefit of the plaintiff. 

The next point urged by Mr. Anantha- 
krishna Iyer is that the Collector had no 
power to set aside an order made by the 
Deputy Collector. But on this point the 
law is quite clear. The Collector is the 
final authority on matters of this kind, 
and he is the person who has to dis¬ 
pose of such matters. The Deputy Col¬ 
lector has only delegated authority, and 
the Collector has power to set aside or 
confirm the order of the Deputy Collector. 
I do not think this contention is tenable! 

The last contention is that the Collector 
did not give notice to the plaintiff when 
he set aside the order of the Deputy Col¬ 
lector. I must obsei-ve, as was fairly con- 
ceeded by the learned Advocate-General 
that in every case in which an order is 
made against a party, notice should have 
been given to that party before such order 
is made, whether the order is made by a 
Revenue Authority or by a Judicial Author¬ 
ity. I think it is a salutary principle 
that notice should be given to a person 
before an order is made against him. In 
this case the Deputy Collector set aside 
the sale, but the Collector afterwards con¬ 
firmed the sale. The plaintiff has not 
proved that he could have urc^ed anv 
matter before the Collector which could 
have induced him to pass an order different 
to that which he has passed. It appears 
from the evidence that the plaintiff was 
aware of the order, but he did not applv 
to the Collector to have the order revie\\^ 

ed. The Collector set aside the order of 
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the Deputy Collector solely on the ground 
that the reason given by the Deputy Collec¬ 
tor was not one of the reasons contemplated 
by the Revenue Recoverj^ Act. The Deputy 
Collector set aside the .sale on the ground 
that there was no proper bid. That is 
not a reason for which a sale could be 
set aside. If the plaintiff could show that 
he had very good grounds which he could 
have urged before the Collector, I would 
be inclined to hold that the plaintiff was 
prejudiced by his not being given notice 
before the Collector passed his order. But 
in the circumstances of the case it cannot 
be said that he was in any way prejudiced, 
because from the evidence it appears that 
he could have urged no ground success¬ 
fully against the order of the Collector. 
On this ground, I think, this objection is 
not tenable. 

In the result, the second appeal fails 
and is dismissed with costs. 

v. N. V. Appeal dismissed. 

z. K. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 2.173 OP 1921. 

November 21, 1923. 

Present: —Mr. Justice Walmsley and 
Justice Sir Suhrawardy, Kt. 

JAGABANDHU NANDI and others 
—Defendants —Appellants 

versus 

ABDUL HAMID MEA and others— 
PL.4INTIFFS—Respondents. 

Bengal Tenancy Act ( VIII of I8S5), s. llfSASuit 
for rent by co-sharer landlord—Plaint, when in acc<rrd- 
ance with law. 

In a rent suit by a co-sharer landlord, the plaint 
mentioned the rent payable annually both on the 
whole and in different shares, tngether with the amount 
believed to be due for the period in suit to the plaintiff 
and to other co-sharers, it was also alleged th.it the 
other landlords refused to let the plaintiff know wiiat 
was due to them: 

Held, that there was a sufficient compliance with the 
law as set out in s. 148A of the Bengal Tenancy Act. 
[p. 215, col. 2.] 

Baiieantha Hath Sen v. Ramapati Chatterjee, 45 Ind. 
Cas. 7o7’, 27 O. L. J. 101, distinguished. 

Nunda Lai Choudhury v. Kala Chand Chowdhury, 
8 Ind. (Jas. 50; 15 C. \V. N. 820, and Brohminiannath 
Deb Sircar v. Hem Chandra MitUr, 23 Ind. Cas. 981: 
18 C. \V. N. 1016, referred to. 

Appeal against the decree of the Addi¬ 
tional Subordinate Judge, Bakerganj, dated 


[85 I. 0.1925] 

the 17th of August 1921, modifying that of 
the Munsif, First Court at Barisal, dated the 

7th of June 1922. , 

Babu Br'ijendra Nath Chatterjee (wilh 
him Dr. Sarat Chandra Basak and Babu 
Sackindra Nath Roy Choivdhury), for the 
ApPPBftnts. 

Babu Canada Chandra Sen (with him 
Babu Brasanta Bhusan Gupta), for the Re- 
spoadents. 

JUDGMENT, 

Walmsley, J,—This appeal is prefer¬ 
red by some of the defendants who bought 
at an auction-sale some property which had 
been included in a mortgage executed by 
the defendant No. 1 in favour of the plaint¬ 
iff. The defendants say that the sale was a 
rent-sale at which they purchased and that, 
after they had purchased, they took steps 
under the Bengal Tenancy Act to annul the 
encumbrances and, in consequence, the pro¬ 
perty in their hands is exempted from the 
mortgage liability. The whole question 
turns upon whether or not the decree in exe¬ 
cution of which the defendants made their 
purchase was a rent-decree and that again 
turns upon the question whether the plaint 
which led up to the decree was a plaint 
such as is contemplated by s. 148A of 
the Bengal Tenancy Act. The learned 
Munsif held that the plaint was properly 
drawn up unfler s. 148A of the Bengal 
Tenancy Act. The learned Subordinate 
Judge on appeal took a contrary view and 
he relied on the decision in the case of 
Baikantha Nath Sen v. Ramapati Chatterjee 
(1) It appears to. me that the learned Judge 
hx3 really misunderstood that decision. 
If the opening paragraphs of that judg¬ 
ment are read, it will be seen that there was 
practically no attempt on the part of the 
plaintiff in that suit to comply with the 
provisions of s. 148A of the Tenancy 
Act. There was only a casual reference to 
the fact that some share of the rent might 
be due to the co-sharers and. if necessary, 
the plaintiff might be allowed to amend his 
plaint so as to secure a decree for the 
whole sum. That decision, I think stands 
by itself on a set of facts which may be 
distinguished from the facts of other cases. 
On the other hand, there are several cases: 
Nundalal Chowdhut'y v. Kola Chaiul 
Cho^odhuru (2) and Brohmandannath Deb 
Sircar v. Hem Chandra Mitter (3) and later 

(1) 45 Ind. Cas. 767; 27 C. L. J. 101. 

(2^ 8 Ind. Cas. 50; 15 0. W. N. 820. 

(3) 23 Ind. Cas. 981; 18 0. W. N. 1016, 
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cases in which the facts appear to be very 
similar to those in the present case. All 
of them have this common feature that the 
plaintiff in each case made an honest effort 
to frame his suit in such a manner as to 
comply with the provisions of s. 148A 
of the Bengal Tenancy Act. In the present 
instance* the plaintiffs certainly tried tu do 
so and I think they succeeded. A transla¬ 
tion of the plaint has been placed before us 
and it appears that the plaint mentioned 
what was the rent payable annually in the 
le-annas share, what was payable in the 
different shares, what was believed to be 
due altogether for the period in suit with 
damages in the 16-annas and then what uas 
due to the plaintiffs in their share and what 
was payable to the other landlords in their 

shares. Then, the plaint went on to allep 

that the other landlords refused to let the 
plaintiffs know what was due to them and 
the plaintiffs had been unable to ascertain 
that and on that account, they asked for a 

decreefortheamount due to themselves alone. 
They also made an alternative prayer that, 
if the other landlords wished to be added as 
plaintiffs on disclosing what was due to 
them, then they might be transferred fiom 
the category of defendants to that of plaint¬ 
iffs. In my opinion, there was sufficient 
compliance with the law as set out in s. H8A 
of the Bengal Tenancy Act in the rent 
suit which led up to the defendants pur¬ 
chase Accordingly I hold that defendanls- 
appeliants bought the property at a rent- 
sale and then made it free from the moit- 
ea"e liability. The result is that this 
appeal is allowed, the judgment and decree 
of the lower Appellate Court are set 
aside so far as Plots Nos. 1 and 2 are 

concerned and those of the Court of 
first instance are restored with costs in tins 
Court and in the Court of Appeal below. 

Suhrawardy, J.— I agree. 


K.S.D. 


Appeal allowed. 
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MADRAS HIGH COURT. 

Appeal against Oudrrs Xos. 22 and 26 

OF 1!)23. 

Auc:^ust 27, 1!)24. 

Present: —Mr. Justice Wallace and 
Mr. Justice Madhavan Nair 
K. M. K. R. K. R. RAMAXATHAX 
(Jll'/lM'IAlt Dv ms Agf.nt ItAAFA lYRR 

—Appellant 
rersii<i 

p. L. V. V. R. srriUAirANrA 
CFIRTTIAR AND ANOTHER—Respondents. 

Proviitrinl 1 Act (K o/ s. 'tl (1 )— 

"Dalt of (i<in)issiini <if jtetition", meaninfj of ^ -“A.fsefJt- 
reali^e'l," what ore--Execution creditor, ritjhtH «/. 

The policy and the object of the Statute of Jnsolvoney 
is to secure the even distributhm of a delitor's estate 
nmoiiK his r reditors, and to prevent the more active 
creditors from getting an undue udvant ige over those 
wlio may 1)C le.ss active, [p. 217. e »1. l.j 

The u'l.irds “date of tlie admission of the petition’’ 
occurring in s. 51 (1) of the Provincial Insolvency 
Act qualify the words “assets realised ’ and not the 
■word “sJile’’. .so that only assets jvali.sed bef.ue the 
date of the admission of the i)etition will enure to 
the beuetit of the execution creditor, 

When property is sold in execution of a decree, 
the sale-proceeds may be said to be “a.ss“ts realised’’ 
within the meaning of s. 51 (1) of the Provincial 
Insolvency Act only wlmn the balance of the j.mr- 
chase-inoney i.s j)aid and not when tlic 25 per cent, is 
dej’osited in Court. \ihid.\ 

Hafez Mahomed Ali Khan v. Damn lav J^ramaviidc 
18 C. 212; 0 Ind. Dee. (S’, s.; 101. C'/nt/mr 
V. Suhrainania Nu.st/m/. 20 M. \7\), .\riniiithu CUetlu 
V. ri/a/mW Pnndaram, H Ind. Cas. H.52- .‘55 M jSS 
(1911, 1 iL W. X. 17; 9 M. L. T. 121; 21 M. L. d’ 
505 and Maharaja <,/ Ihirdwnn v. Apnrhu Kridnta 
lion, 10 Ind. Cas. 527; 15 C. W. X. 872; 11 C. L. ,1. 50, 
rf'lu?u oil. 


Appeals against the orders of the District 
Court, Coimbatore, in L A. Xos. 312 and 
313 of 1922 in 1. P. Nos. 56 and 57 of 1922. 

Mr. T. N. Krishnam'ami Iyer, for the 
Appellant. 

Mr. Panganadci Iyer, for the Respondents. 

JUDGMENT. —The facts of this case 
are not disputed. In execution of a decree 
against the respondent, his properties were 
brought to sale on the 27th of June 1922 
and his auction-purchaser deposited 25 per 
cent, of the sale-proceeds in Uie District 
Munsifs Court at Tiruppur. On the 1st 
of July 1922, an insolvency petition was 
filed against the 2nd respondent and the 
Official Receiver Avas appointed interim 
Receiver on the 4th of July 1922. The ba¬ 
lance of the purchase-money was deposited 
on the 11th of July 1922 and the 2nd res¬ 
pondent was adjudicated an insolvent on 
the 15th of September 1922. In the mean¬ 
while the sale-proceeds of the 2nd respon¬ 
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dent's properties Avere forwarded to the 
Official Receiver, by the District Munsif. 
On the 26th of July 1922 an application 
Avas filed before the District Judge of Coim¬ 
batore by the creditor Avho attached the pro- 
]>erties and brought them to sale for the 
re-transfer to the District Munaif's Court 
of 'firuppur of the .snie-procood.s to be dealt 
willi by him according to laAv. 'nio peti¬ 
tioning creditor Avho applied under the 
Insolvency Law for the adjudication of the 
debtor as an insolvent and for the appoint¬ 
ment of the interim ReceiA'er resisted this 
application and the District Judge rejected 
it. This aj^peal is l)y the creditor against 
the order of the District Judge refusing to 
re-transfer to the District Munsif’s Court of 
Tiruppur the sale-proceeds of the 2nd re¬ 
spondent's properties now in the i^ossession 
of the interim Receiver. 

The principle of law to be applied to the 
decision of this appeal is embodied in s. 51, 
cl. (Ij of the Provincial Insolv^ency Act 
Avhich runs as folloAvs.*—“Where execution 
of a decree has issued against the property" 
of a debtor, no person shall be entitled to 
the benefit of the execution against the Re¬ 
ceiver except in respect of assets realised 
in the course of the execution by sale or 
otherwise before the dale of the admission 
of the petition.” It has been argued by 
Mr. Krishnaswami Iyer that, according to 
this section, irrespeetiA^e of the time of realir 
sation, assets realised in the course of 
execution by a sale which has been held 
before tlie date of the admission of the in¬ 
solvency petition are preserved for the 
benefit of the execution creditor, or,, in 
other Avords, if the sale, by means of Avhich 
the assets are realised, is held before the 
date of the admission of the petition, then 
the assets eA^en if they be realised after the 
date of the admission of the petition, enure 
to the advantage of the execution creditor, 
yhortly stated this argument makes the 
“date of the admission of the petition” 
qualify the “sale” andnot “assets realiaed”in 
the section. The records in the case do not 
show the date of the admission of the pe¬ 
tition; but for the purposes of this appeal, 
the date may be taken to be some time be- 
lAveen the 1st and 4th of July; in any event, 
it cannot have been later than the 4tb" of 
July Avhen the interim Receiver Avas apr 
pointed, since the execution sale in this 
case was held on the 27th of June 1922, 

(i. €.,) anterior to the 4Ih of July, it follows 
from the argument just stated that the aj)- 
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•pellant-creditor is entitled to all the assets 

as against the infenm Receiver. We cannot 

accept this argument. 

“the policy and the object of the Statiite 
is to secure the even distribution of a debt¬ 
or’s estate among his creditors, and to 

prevent the more active creditors from get¬ 
ting an undue advantage over those who 
nmv bo less active” [Boirer v. Hett (!>]. This 
obiect will obviously be frustrated if we 
accept the construction put upon the section 
bv the learned Vakil for the appellant. \ve 
think that the words “ dale of the admission 
of the petition” occurring in this section 
qualify “assets realised” so that only assets 
realised before the date of the admission of 

the petition will enure to the benefit of the 
execution creditor. The question then arising 
for consideration is, were assets realised m 
the course of execution before the date of 
the admission of the petition in this case f 
The words “assets realised in the course of 
execution" have been interpreted in many 
decisions incases which arose under s. - Jo 
of the old C. P. C., corresponding to s. /d 
of the present Code. We think these may 

be usefully referred to for elucidating the 
meaning of the words “assets realised oc¬ 
curring in this section. Tn Hafez Mahomed 
AH Khan v. Damodar Pramanick (2), it was 
held that, when property is sold in execu¬ 
tion of a decree, the sale-proceeds may be 
said to be assets realised only when the 
balance of the purchase-money is P^m and 
not when 25 per cent, is deposited in Court. 
Ill lianiCLnathan Chetliar v. Suhramania 
trial (3) occur the following observations 
by Sir Arnold White, C. J., “It seerns to me 
that the ivord 'assets’ in s. 295, C. P. C., 
means the proceeds of the sale of the pro¬ 
perty which is sold in execution of the de¬ 
cree. As far as the present case is concern¬ 
ed I am of opinion that the assets were 
realised when the whole of the proceeds 
were paid into Court.” Though there is 
no doubt a change in the corresponding 
provision of s. 73 of the present Code in 
that it substitutes the word “receipt” for the 
word “realised" in s. 295, still so far as the 
question before us is concerned, the 
decisions under s. 73 are also helpful in 
arriving at a conclusion as to the niean- 
ing of the term “assets realised.” In 
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Arimuilm Chettyy. Vyav^ri Pandavam {A], 
where the purchaser made the deposit on 
the 17th of September 1909 and the balance 
of the purchase-money was paid into Court 
on the 29th of September 1909 it was 
stated by Abdur Rahim, J.: “it must be taken 
having regard to tlie decision in Rama- 
nathan Cheitiar V. Subramanm 
that the assets were realised only on the Jyth 
of September 1909 within tlie nieaning of 
s 295 of the old Code. There is no doubt 
a change in the corresponding provision 
of s. 73 of the present Code. But so far as 
the question before me is concerned, the 
change in the language is immaterial. I he 
purchase-money becomes the asset of the 
judgment-debtor only whea the balance is 
received and not when the deposit is 
made ” To the same effect is also the de¬ 
cision in Iheil/a/miaia of Bindwa a v. Ajmr- 
ba Krishna Roy (5). Having regard to 
these decisions, we must hold that in tins 
case the appellant is not entitled to claim 
either the balance of the purchase-money 
or the initial deposit of 25 per cent, as these 
cannot be considered to be “assets realised 
in the course of the execution by sale be¬ 
fore the date of the admission of the in¬ 
solvency petition ^yithin the meaning of 
s. 51 of the Provincial Insolvency Act. It 
follows therefore that the appellant s 
tion for a re-transfer of tlie sale-proceeds to 
the District Munsifs Court of Tiruppur was 
richtlv rejected by the District Judge. 

We* dismiss this Civil ^Miscellaneous 

Appeal with costs. 

Is Civil Miscellaneous Appeal ^o. 

OF 1923. 

Following the decision in Civil Miscel¬ 
laneous Appeal No. 22 of 19-3, this Civil 
Miscellaneous Appeal is also dismissed. 

No costs. ^ , 1 - • ; 

y y Appeals dismissed. 

Z. K. 


(11 Bind. Cas. 852; 35 M. 588; (1811) IM.W. N.47; 

H O.L 

J. 50. 


(1) (1895) 2 Q. B. 51 Rt p. 56; 61 L. J. Q. B. 483; 72 
L. T. 659; 43 \V. U. 557. 

(2) 18 C. 242; 9 Ind. Dec. (n. s.) 161. 

(3) 28 M. 179. 
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CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 31 

OF rj24. 

July 10, 19i‘4. 

Pre.scni: —Justice bir N. R. (^hatterjea, Kt., 

and .Mr. Justice Graliani. 

JOGENDUA N'ATH HOY and another 
—Plaintiffs—Appellants 

rC7-.SR.S' 

NAWAB MURTAZA BEGUM— Dependent 

—Respondent. 

Civil Procedure Code (.let V of lOOS), s. Sit—hitercst 
—Transaction not nnfair—Contract rate, pendente lite. 

Where there is no question of an.v unfair dealing, 
a creditor is entitled to interest at tlie contract 
rate not only up to the time lixed for payment but 
also during the time that the suit has been pending. 

Appeal from the decision of the bubordi- 
nate Judge, Third Couit, 24 Parganas, dated 
the 5th of December 1932. 

Dr. 5. C. Basak, Babu Bankim Chandra 
Banerjee, for the Appellants. 

Babu Sitaram Banerjee, for the Respond¬ 
ent. 

JUDGMENT. —The onlj’ question raised 
in this appeal is whether the appellants, 
the mortgagees, are not entitled to interest 
at the contract rate duiiiig the time the 
suit has been pending. There is no doubt 
that the mortgagees are entitled to interest 
at the contract rate until the date fixed for 
pa 3 'ment and thereafter at such rate which 
the Court may allow. The leained Sub¬ 
ordinate Judge has allowed interest at the 
contract rate upon the principal amount, 
but has allowed interest at the rate of six 
per cent, per annum from the date of 
suit till the expiration of the period of 
grace. 

The learned Vakil for the respondent 
has contended that the Subordinate Judge 
had the power to allow interest at a lesser 
rate than that agreed upon under the 
provisions of s. 3 of the Usurious Doans Act. 
Section 3 of that Act lays down the circum¬ 
stances under which the Court has power 
to interfere with the contract jate of 
interest. The Court below has not stated 
any reasons in its judgment as to why it 
did not allow pendente lite interest at the 
contract rate. 

It appears that the plaintiffs instituted 
the suit so far back as the 8th August 
1922. The defendant-respondent virtually 
had no defence to make and she took time 
twice in the Court below on the grund that 
she was trying to raise money from some 
other creditors, and she is, therefore, respon- 
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sible for the delay in the disposal of the suit 
wliich terminated on the 5th December 
1923, that is, al>out a year and a half since 
its institution. There is no question of any 
unfair dealing towards the lady. Wiien 
the plaintill's were about to sue, they were 
approached by the luisbaiul of the lady, 
and the plaintill's agi-eed not to sue upon 
the defendant executing an agreement by 
whicli the rate of interest was to be I’aised 
from 9 to li per cent. We do not see 
any reason why the mortgagees should not 
get interest at the contract rate during 
the time tlie suit was pending. The credit¬ 
ors, however, are willing to accept Rs. 2,500 
less provided that the defendant pays oil 
the mortgage-flebt williin one montli from 
this dale, that is, on or before the 16th 
August 1921. 

The date fixed for payment is three 
months from this date. 

Tlie appeal is allowed with costs, the 
hearing-fee being assessed at three gold 
molnirs. 

K. s. D. Appeal allowed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 524 of 1924. 

September 16, 1924. 

Present: —Mr. Justice Jackson. 

N. SRINIVASACHARIAR— Petitioner 

versus 

BHAGAVATHAPUR.VM S. VENICATA- 
K.VMA IYER— Respondent. 

Madras District Municipalities .Icf (f of 1920 )— 
Election Rules—Poll not held—Election petition, whe¬ 
ther maintainable. 

Under the Rules framed by the Madras Government 
for the decision of disputes as to the validity of 
elections held under the Madras District Municipali¬ 
ties Act. the District or Sabordinat? Judge has no 
jurisdiction to decide a dispute when the number of 
candidates being less than the number of vacancies, 
a candidate ha.s been deemed to be duly elected 
under r. 7 (!) of the Rules for the conduct of elections, 
[p. 220, col 2.1 

The scope of r. 1 of the Rules for the decision of 
disputes as to validity of elections must be limited to 
cases where a poll has been held. [i6jd.l 

San’ot/iama Rao v. The Ckairjnan. Municipal Coun¬ 
cil, Saidapet. 73 Ind. Gas. 619: -15 M. b. .1. 23; 17 L. 
W. <131; (192.3) M. W. N.2':G; 3’M. L. T. 178; (1923) 
A. I. R. (M.) 475; 47 M. 585, referred to. 

Petition, under ss. 115 of Act V of 1908 
and 107 of the Government of India Act, 
praying the High Couit to revise the order 
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of the Court of the Subordinate Judge 
Kumbakonam, in O. P. No. 54 of 19:.3, dated 
the 22nd July 1921. 

Mr K. Bkashyam Iyengar (with him 
Messrs. V. K. Srinivasa Iyengar and K. 
Narasimha Iyengar), for the Petitioner — 
The petitioner was one ot two candidates 
duly nominated for election as Municipa 
Councillor. His name appeared in the hnal 
list of valid nominations. The election was 
to have been held on the 20th December 
1923. The Chairman acting under a forged 
letter of withdrawal of his candidature pur¬ 
porting to be from the petitioner stopped 
the holding of the poll. The petilmner 
presented two petitions to the Chau man 
stating that he had not withdrawn and the 
alleged letter of withdrawal was a forgery. 
Nothing was, however, done. Hence this 
election petition to declare the election of 
the respondent void. The Subordinate 
Judge has held that he has no jurisdiction 
since according to the petitioner there was 
no contested election and dismissed the 
petition on the ground of jurisdiction, ihe 
allegations in the petition ought to be taken 
as the basis when the Court decides in 
limine. There were more than one candidate 
duly nominated and the Chairman ought 
to have gone on with the election. 

[Mr K. S. Jayarama Iyer, for the Ke- 
spondent.— There was the letter of with¬ 
drawal and the Chairman was l.oun I to act 

on it.l 

The letter of withdrawal -svas a spurious 
and forged one and the Chairman was noti¬ 
fied of this. Hence the Chairman ought to 
have gone on with the election. See rnp, o 
and 8 of the Rules for the Conduct of Elec¬ 
tions. . , , , , 

Under the Rules no election held under 

the Municipal Act shall lie called in ques¬ 
tion except by an election petition. A 
Cjurt of exclusive jurisdiction has been 
created further, under r. 2, and election 
shall be declared void, if the resiilt of 
the election is materially affected by any 
non-compliance with the provisions of tlie 
Act or the Rules made thereunder. Here 
is clearly a non-compliance of the Rules 
under the Act since the Chairman stopped 
the holding- of the poll when there were 
more than one candidate duly nominaled. 
Under r. 8 a poll has to he taken. It is 
also obvious that the result of the election 
must have been materially affected by this 
course. The Subordinate Judge has, there¬ 
fore, jurisdiction to entertain the petition. 
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Secondly, an offence under s. 58 of the 
District Municipalities Act has been coin- 
mitte<l in this case. Every person wlio in 
the course of electoral operation falsifies 
or attempts to falsify the record of an elec¬ 
tion, etc., is guilty of an electoral olTence 
under the section. Here the introduction 
of tlie forged letter of withdrawal was in 
the course of electoral operation just l)e- 
fore the election and it was an attempt to 
falsify the record of an election. Thewoids 
'by any other act or omission’ are wide 
enough to include this forged letter of with¬ 
drawal. The Subordinate Judge has held 
that "any other act or omission ” in s. 58 
must refer to acts analogous to those des¬ 
cribed ill the rule by applying the rule 
of ejusdam generis. 

[Jackson, J.— Here is the word ‘omission.’ 
Obviously the rule cannot apply]. 

On this ground also the Subordinate 
Judge has jurisdiction to entertain the peti¬ 
tion. 

Mr. K. S. Jayarama Iyer, ior the Respond¬ 
ent.—The Su'bordinale Judge is func¬ 
tioning as a Special Tribunal and wiieii a 
Tribunal is given jurisdiction on special 
conditions, unless the conditions are satis¬ 
fied the Tribunal has no jurisdiction. 
The Rules throughout mention the ex¬ 
pression "returned candidate" (though there 
is no definition of the word ‘returned candi¬ 
date’ either in the Act or in the Rule) and 
tlie candidate has been declared by the 
Chairman to be duly elected. So tliat the 
petition under the Rules is against a re¬ 
turned candidate or a candidate who has 
been declared by the Chairman to be duly 
elected. Is the petitioner herein such a 
person? The respondent is neither a re¬ 
turned candidate nor a candidate declared 
by the Cliairmaii to be duly elected. He is a 
candidatedeemed tohave been duly elected. 
Tliere is a fundamental distinction between 
the expressions. 

The District Municipalities Act, ss. 4, cl. 
(21, 8, 9(1) and cl. (3) speak of candidate’s 
‘'elected" and ‘‘candidate’s deemed to have 
been elected." 'I'he Rules speak likewise. 
Rule 7 refers to a candidate "deemed to be 
elected." Rules 9 to 25 deal with voting. 
Rule 23 (a) speaks of scrutiny of votes, 
counting, preparation and return of results 
in form^ No. 8 and a declaration by the 
Chairman of the election of tlie candidate to 
whom most votes have been given. The 
heading in returns showing the result of 
the election and at the bottom is the decla- 
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ration of the Chairman, so that there is a 
distinction between a candidate who is 
elected and a candidate who is decjned to 
have been duly elected. The candidate 
who is elected is one who is retni-ned in a 
contested election and the Candidate who 
is deemed to have been elected is one who 
ipso facto becomes a Councilloj- without a 
contest and without any declaration by the 
Chaii’inan. In a case such as the present no 
declaration of tlie (’hairman is contemp¬ 
lated. Kale 1.speaks of election petition 
against the candidate (herein after called 
returned candidate) who has been declared 
by the Chairman to have duly elected. Rule 
2 speaks of the result of the election that 
is after contest. The Rules also say that 
the petition shall be fded within 7 days 
after the date of the declaration of the re- 
suU_ of the election. Tlie present petition 
again does not come under this clause, 
since no declaration is contemplated in a 
case where there was no contest. The omis¬ 
sion of the Government to provide for a 
case of an uncontested election cannot give 
jurisdiction to Coui-t to entertain the peti¬ 
tion. The petitioner may have a remedy 
by way of suit in the ordinary Courts. The 
present petition does not lie. 

Mr. K, Bhashyam Iyengar, in reply.—This 
is an election held under the Act. A dis¬ 
pute as to tlie validity of an election under 
the Act can be agitated only by an elec¬ 
tion petition and not by a suit.' See r. 1 
which provides that no election under the 
Act shall be called in question except by 
an election petition. The expression ‘deemed 
to be elected’ means and include “declared 
to be elected.” There is at least a notional 
election. The case of Sarvothama Rao v 
TheChairmnn, Municipal Council, Saidapei 
(1) decided by Chief Justice and Waller, J 
is in point Their Lordships held there 
that even in a case of uncontested election 
the remedy is only by way of election peti¬ 
tion. See the observation of Chief Justice 
particularly on page 26. 

[Jacksom, J.—There was no decision. It 
seems to be merely obiter]. 

No, the point directly arose. The elec¬ 
tion was uncontested. The suit in Civil 
Court was dismissed on the ground that 
the remedy was by way of election peti¬ 
tion. It was not obiter, but the ground of 
decision. 


a) 73 lad. Oas. 6l9r 45 M L. J. 23- 17 L W 


JUDGMENT. —The facts are fully set 
out in the order petitioned against. The 
P^eiitioner was a candidate for election as 
Cuiincillor in Kumh ikonain Jlucicipality 
when the Chuirrimn received a letter pur¬ 
porting to be from hiiii bat which he re¬ 
pudiates as foiged, viliidrawing ITis candi¬ 
dature. Accordiiigl v t!u. counter-petitioner 
was deemed io be electeci, and liie peti¬ 
tioner moved Uie Subordinate Judge under 
the Rules for the decision of disputes as 
to the validity of an election. The Sub¬ 
ordinate^ Judge has field that he has no 
jurisdiction under tliese Rules; and hence 
this Civil Revision Petition. Tlie question 
for determination i.s whether under the 
Rules framed by Government for the deci¬ 
sion of dispute.s as to the validity of an elec¬ 
tion lield under the Madras District Muni¬ 
cipalities Act, 1020, tlie District or Subordi¬ 
nate Judge has jurisdiction to decide a dis¬ 
pute when the number of candidates being 
less than the number of vacancies, a candi¬ 
date has been deemed to be duly elected 

under r, 7 (1) of the Rules for the conduct of 
elections? 

Rule 1 of tlie Rules for the decision of dis¬ 
putes runs:—“No election held under the 
Madras District ^Municipalities Act whether 
of a Councillor, Chairman or Vice-Chairman 
shall be called in question except by an 
election petition presented in accordance 
with these Rules to the District or Sub¬ 
ordinate Judge having jurisdiction by any 
candidate or elector against the candidate 
(hereinafter called the returned candidate) 
who has been declared by the Chainnan to 
have been duly elected.” 

Rule 7 (1) of the Rules for the conduct 
of elections runs : “If the number of candi¬ 
dates who have been validly nominated and 
have not withdrawn their candidature is 
equal to the number of vacancies, all such 
candidates shall be deemed to be duly 
elected.” These last words are tantamount 
to saying that an election shall be deemed 
to liave been held, and so far, r. 1 for tlie 
decision of disputes presents no difficulty. 
An election has been held under the Act! 
But when the Rule proceeds to confine the 
petition to one against the candidate (herein¬ 
after called the returned candidate) who 
has been declared by the Chairman to have 
been duly elected, I think that its scope 
must be limited to cases w’hero a poll has 
been held. Because when the candidates 
are deemed to be duly elected under r* 7 
(1), there is no question of any declaration 
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by the Ohainnan. In fact, in the present 
case, the petitioner has never alleged that ' 
he was declared by the Chairman to have ' 
been duly elected. It is only alter a poll 
that the Chairman is directed ^[r. 23 («)J to 
prepare a reiurn in form No. VllI and de¬ 
clare the eltction of the candidate to whom 
most votes have been given. If the word¬ 
ing in r. 1 had simply been “declared to 
have been duly elected,” I should have 
been inclined to hold that the Rule gave 
jurisdiction in eases where the candidate 
was deemed to be duly elected. For “ de¬ 
clared” by itself means no more than pub¬ 
lished, and there would presumably be a 
publication of the result whenever a candi¬ 
date was deemed to be elected. In this 
connecion the Rules for election to the 
Legislative Assembly may be compared. 
There, after a poll, a declaration of the 
result is to be made by the returning officer, 
but if there is no poll the result simply 
“shall be declared" and by whom is not 
stipulated. On the other hand the Rules for 
the conduct of Municipal Flections might 
have contained a specific direction that 
when the number of vacancies and of candi¬ 
dates was equal, the Chairman should forth¬ 
with declare the candidates to be elected, 
and return their names. This would follow 
tlie English Rule in s. 1 of the Ballot Act of 
1872 and then there would clearly be juris¬ 
diction under the Rules for decision of 
disputes. But inasmuch as Government 
have omitted all references to a declara¬ 
tion in cases where the number of vacancies 
and of candidates is equal and have fully 
provided for a declaration by the Chairman 
in cases where there has been a poll, 1 
think it may fairly be presumed tliat they 
intended a petition against the candidate 
who has been declared by the Chairman to 
have been duly elected to be confined to 
cases where he has been elected by a poll. 
That this was the intention of Government 
is further borne out by the framing of Form 
VIII—the only form supplied for the return 
of elected condidates, in which the reference 
to valid and invalid votes clearly shows that 
a poll is contemplated. 

I, therefore, agree with the learned Sub¬ 
ordinate Judge that he has no jurisdiction 
to inquire into disputes of this nature. The 
petitioner cites as authority in his support 
the ruling in Sarvothama Rao v. The. Chair- 
vian, Municipal Council, Saidapet (1). Two 
candidates whose nomination, papers liad 
been rejected applied for an injunction to 


restrain the candidates deemed in conse¬ 
quence of this rejection, to have been dul> 
elected from acting as Councillors. 
Walter Salis Schwabe, C. J., observed: "It 
is open to these candidates to proceed 
\)y election iietilions, allace, J. also 
observes: “ The petitioners ]ia\ e tbeii 

remedy by Avay of election petitions. ^ Elec¬ 
tions have been held and there is a 'iribunal 

set up by the Rules for the decision of peli- 

' The. neculiar 


tioiis to set aside an election.” The peculiar 
difficulty which has been discussed in Uus 
case was evidently not present to^ the minds 
of the learned Judges, and until-the point 
is specially raised, it is natural to assume 
prima facie that r. 1 applies to all cases of 
electioiv Therefore I do not hold that the 
ruling in Savvoth<tTHci liaoy. 'Ihc 
Municipal Council, tiaidapet (2) governs the 

case 

The petition is dismissed with costs, 
y j; V. retiiion dih'misaed, 

Z. K, 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees 
Nos. 1551 TO 1553 of 1921. 

February 2, 1923. 

PrcsciU :—Mr. Justice W^ahnsley and 
Mr. Justice B. B. Ghose. 

RAMANI KANTA ray— Plaintiff 

—Appellant 
versus 

BllIMNANDAN SINGH and others 
—Defendants—Respondents. 

Kvidence Act (/ of IST^), s. 00- Docujncnt txeertted 
by ani-inuk.htar— presumption-^-Pldiiitijf whut mitst 

^\Vhen a documeat 30 years old is siffiied hy the 
avi-vuikhtar on belmlf of his principal, the only pre- 
sumption that arises under s. UO of the lividence Act 
is that the document was signed by the am-niukhtar 
as such, and it must be proved that the am-mulehtar 
had authority to execute the documents on behalf of 

the principal. ., 101 . 

Appeals against the decrees of the bun- 

ordinate Judge, Rangpore, dated the Slst 

March 1921, reversing those of the MunsiX, 
Gaibanda, dated the 3rd December 1919. 

Babu Atul Chandra Gupta, for the Appel¬ 
lant. 

Babus Mahendra Math Roy and Dehendra 
Marayan Bhattacharjeet for the Respond" 

ente. 
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JUDGMENT. 

Ghose, J. —These ap(>eals arise out of 
three suits for rent. The claim is based 
upon tliree kabullyats alleged to have been 
executed by two ladies, Sheo Kiimari 
and Kulamanti. The defendants are in 
possession of the properties included in the 
kabullyats claiming to have interest as the 
reversionary heirs of the last male owner. 
The question only relates to the rate of 
interest stipulated in those kabuliyats 
which issix pies per rupee, permonth. The 
defendants' plea is that as the lands have 
come to their hands as the reversionary 
heirs of the last male owner, they are not 
bound by the stipulation contained in the 
kabuliyats as regards the payment of in¬ 
terest and that the ladies did not, as a 
matter of fact, execute these documents. 
The documents purport to be more than 
thirty j^ears old and on the face of them, 
they are executed or rather signed as 
“Sheo Kumari and Kulamanti— ba-kalani 
—Sadanand am-mukhtar" The Court 
of first instance presumed that the docu¬ 
ments had been executed by these 
two ladies under s. 90 of the Evidence 
Act and gave a decree to the plaintiff ac¬ 
cording to the rate of interest claimed. 
On appeal the learned Subordinaie Judge 
held that, though there was a presumption 
that the documents had been executed by 
Sadanand, no presumption could ])e raised 
that Sadanand had authority tn execute 
those documents on behalf of the ladies. 
Upon that finding, the learned Subordinate 
Judge held that those documents had not 
been proved to have been executed by 
the ladies and that consequently, under 
no circumstance, could it be held that 
the defendants were bound by the stipu¬ 
lations contained in them as regards the 
payment of interest. It is not necessary 
to refer to the other two points dealt 
with by the Subordinate Judge, if this 
finding with regard to the question of the 
. execution of the decuments is accepted to be 
correct. 

It is contended on behalf of the plaint¬ 
iff, who is the applicant before us, that 
the effect of the signature by the am- 
mukhtar is that the documents purport to 
have been executed by the ladies, and if 
that is so, the presumption under s. 90 of 
the Evidence Act arises and it should be 
held that the ladies were the executants of 
the documents. It, seems to me that the 
(Jocuments were really executed by Sad^- 
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nand as the am-mukhtar of the ladies and 
tlic presumption ]-aised by s. 90 of the 
Evidence Act is that the documents Avere 
e.'cecLited by Siiin md ain-mukhtar, and 
it must be proved that this am-mvkhtar 
had authorily to execute the documents 
on behalf of the ladies. The presumption 
raised seems to be equivalent to this, as if 
Sadanand had come to Court and simply 
said: “I signed the documents {ba-katam) 
for the ladies,” and nothing more. In such 
a case, on that evidence, the plaintiff cer¬ 
tainly could not have asked the Court to 
infer, Avithout further proof, that the 
documents Avere executed by the ladies. 
The presumption under s. 90 of the Evi¬ 
dence Act, in my opinion, only exonerates 
the plaintiff from calling Sadanand for the 
purpose of proving that he signed the 
documents for the ladies. He must 
proAx that Sadanand had authority from 
the ladies to sign theirnames. The ground, 
therefore, urged on this head fails. It 
is not necessary as I have already stated, to 
notice the other grounds urged as regards 
the liability of the defendants to pay 
interest according to the terms in the 
kabuliyats as this first ground fails. 

Another ground urged is that, instead 
of allowing interest at the rate of 12J per 
cent, per annum, the Court should have 
alloAA-ed damages at the rate of 25 per cent. 
So far as 1 can see the difference, if any, 
Avould be a very small amount, the rent 
claimed being for four years. In any case, 
there is no good ground AA-hy the decrees 
of the Subordinate Judge allowing in¬ 
terest at the rate of 12^ per cent, should 
not stand. 

The appeals, therefore, fail and must be 
dismissed with costs. 

Walmsley, J.— I agree. 

K, s. D. A2^peals dismissed. 
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RANGOON HIGH COURT. 

Special Second Civil Appeal No. 169 

OF 1923. 

April 11, 1924. 

Presznt:—Uv. Justice Lentaigne. 

MA GUN—Plaintiff— x\pPiiLLANT 

veisus 

MG LU GALE and oruBiis— Defendants — 

Respondknts. 

I'ransfer of Property Act {IV of 188S), s. 05 (a) — 
Sale in 'execution of mortgagt-decvecy effect of—Defect 

in mortgagor's title—Mortgagee-purchaser, jiosition of — 

Refund of purchase-money. 

In the cas3 of a sale uader a mortgigi-decree. the 
purchaser acquires tlie interest of both the mortgagor 
and mortgagee, whilst iu the case of a sals in exe- 
cutioa of a money-dscree, the purchaser obtains only 
the interest of the judgment-debtor «•. mortgagor), 
[p. 224. col. 1.] , , , 

Majanlal v. Shakra Girdkar, 22 B. 945; 11 Ind. 
Bee. (n*. 8 .) 1212, referred to. 

A mortgagee who purchases the mortgaged property 
at a Court sale but subsequently finds that the 
vendor had no title to a portion of the properly sold 
is entitled to claim a proportionate refund of the 
purchase-money, [p. 224, col. 2.] 

Second appeal against a decree of the 
District Court, MaiiVjin, in Civil Appeal 
No. 88 of 1922. 

Mr. San Win, for the Appellant. 

Mr. Ba Skin, for the Respondents. 

JUDGMENT.— In this case it is stated 
that the plaintiff Ma Gun became the 
mortgagee of certain lands belonging to 
the estate of Ma Sa Ma deceased under a 
inortgage-deecl executed by Lu Gale and 
Diba, two of the five children of Ma iSa Ma. 

Ma Gun subsequently brought a suit 
against Lu Gale and Diba for recovery of 
the mortgage debt by sale of the mort¬ 
gaged property. Diba died pending the 
suit but his heirs were not made defendants 
and the decree was obtained against Lu 
Gale alone. 

The mortgaged property was sold in pur¬ 
suance of such decree and was bought in 
by the decree-holder Ma Gun for Rs. 1,615. 

She was allowed to set off her mortgage 
debt of Rs. fc93-]2-8 against the purchase 
price and she paid Rs. 721-3*8 into Court. 
Portion of that amount was applied towards 
Bailiff’s charges and another portion was 
applied to some other claim against Lu 
Gale. The balance Rs. 572-5-8 was drawn 
out by Lu Gale, and according to the find¬ 
ing of fact in the Trial Court was in part 
divided by Lu Gale between himself and 
the other defendants in this suit, wlio were 
the heiifl to the estate of Ma Sa Ma and 
it was also held that the balance of that 
puin was retained for the expenses of a 
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suit, which was presumably the partition 
suit instituted by such heirs against Ma 
Gun. 

Then the other defendants instituted the 
partition suit against Ma Gun alleging tiiut 
they were heirs of Ma Sa Ma and that Lu 
Gale's sole interest in such estate was one- 
fourth, and that, therefore, the mortgage- 
decree was only valid to the extent of Lu 
Gale’s one-fourth share in such property; 
and they obtained a decree for partition 
and for recovery of a three-fourths share 
of the property. 

Finally, Ma Gun, the plaintiff-appellant 
instituted the suit now under appeal in the 
Sub-Divisional Court of Yandoon against 
the defendants-respondents, alleging such 
mortgage and mortgage-decree, that the 
mortgaged property had been sold in pur¬ 
suance of such decree and bought in by 
her as aforesaid for Rs. 1,615, that she had 
paid into Court Ks. 721-5-8 after deduct¬ 
ing the amount due to her; and that the 
said sum of Rs. 721-5-8 had been divided 
amongst the defendants by Lu Gale and she 
sought for a decree for the recovery of 
that sum from the defendants. 

Lu Gale did not appear and did not 
defend the suit, but the other defendants 
filed a written statement admitting plaint¬ 
iff’s allegations but denying that they had 
knowledge of the fact lliat Lu Gale drew 
out the said sum and denying that they 
had shared the money and also denying the 
deniand. 

The Trial Court framed two preliminary 
issu6s 

^ (1) Whether there is a cause of action or 
not ? 

(2) Whether the suit is maintainable? 

The Trial Court decided both of these 

issues in favour of the plaintiff on the 
ground that it was money paid under a 
mistake of fact and was recoverable under 
a. 7 2 of the Indian Contract Act, 1872. Lu 
Gale had mortgaged the whole of the land 
and the money was paid for the whole of 
the land and was alleged to have been 
drawn out on behalf of the defendants and 
enjoyed bv the defendants. 

The Trial Court then decided the two 

additional issues. 

(3) What is the amount of money drawn 
by first defendantMaung Lu Gale? 

(41 Whether Maung Lu Gale enjoyed the 
amount jointly with the other defendants ? 

On these issues the Trial Court decided 
that the sum of Rs. 572-5-8 had been dra^va 
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out by first defendant Maung Lu Gale on the 
14th Jtily 1920, and he then accej^ted the 
evidence of two witnesses examined for 
the plaintiff to the effect that this money had 
been divided amongst the defendants, the 
second defendant, MaDwe taking Rs. 90 and 
the other fourdefendants taking Rs. 30each, 
making Rs. 210, and that Lu Gale then 
said that the balance Rs. 302-5-8 had been 
paid as lawyers fee and Court-fee, which 
the Trial Judge slated wa.s apparently paid 
for the purposes to recover their shares 
and that the other defendants had, in fact, 
agreed to such payment. The Trial Judge 
disbelieved Maung Chit Pe, the defendant s 
agent, who denied that division. On these 
findings the Trial Judge passed a decree for 
Rs. 572-5-8 against the five defendants with 
costs in proportion. 

On appeal the District Judge reversed 
this decree and dismissed the suit wiUi 
costs in both Courts, holding that in auc¬ 
tion-sales there is no warranty of title and 
he cited the decision of 8a?i Bair Ri v. 
Tun Pru (1) in support of this proposition. 
He in effect held that Lu Gale had some 
saleable interest and that, therefore, the 
money could not be recovered. The decision 
is not applicable to a sale under a mortgage- 
decree. 

The present appeal is against that de¬ 
cision. On the facts I may say at once 
that I accept the findings of the Trial 
Court. The facts as found had been de¬ 
posed to by two witnesses and I see no 
reason for not accepting their evidence 
as the truth. T attach no force to the 
denial of the defendant’s agent and I draw 
the strongest inference as to the truth of 
such facts because the other defendants did 
not give evidence denying such facts. 

The distinction between the interest 
which an auction-purchaser takes when he 
buys the. property on a sale effected under 
a mortgage-decree and when the sale is 
merely one in execution of a* monej’-decree 
is pointed out in the case of Maganlal v. 
Bhakra Girdhar (2), where various authori¬ 
ties are cited. In the case of a sale under 
a mortgage-decree the purchaser acquire.s 
the interest of both the mortgagor and 
mortgagee, whilst in the case of a sale 
in execution of a money-deoree, the pm* - 
chaser obtains only the interest of the 
judgment-debtor (i. c., ■ mortgagor). Con¬ 
sequently Ma Gun on her auction-purchase 

Wl 'Btir. L. T. 72. 

(2) 22 B. 945; 41 hid. Dec. (n. «.) 1212. 
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retained certain rights which she previ¬ 
ously had as mortgagee against the pro- 
T)erty. One of the rights Avhich she had 
obtained as mortgagee was the right to 
the covenant implied by cl. (a) of s. 65, 
of the Transfer of Property Act, 1882, that 
tlie interest which the mortgagor profess¬ 
ed to transfer subsists and that the mort¬ 
gagor had i)ower to transfer the same. 
Therefore Ma Gun was entitled to enforce 
the implied covenant tliat Lu Gale and 
Diba were entitled to sell the entire owner¬ 
ship of the whole of the mortgaged pro¬ 
perty, and Avhen the partition suit disclosed 
the absence of such power and Ma Gun 
was deprived of a three-fourths share, Ma 
Gun had a right to sue Lu Gale on a 
breach of such covenant, and to claim a 
refund of the money paid under the mis¬ 
take. Lu Gale must have been well aware 
that the larger price was being given for 
the property on the basis that the entire 
ownership therein was being sold and the 
fact that Lu Gale divided the balance re¬ 
ceived from such sale also tends to indicAite 
tliat he was acting throughout with the 
consent of the co-heirs, and that the fact 
that the interest of the other co-heirs was 
not sold was owing to a technical failure 
of Lu Gale to get theni to execute the 
mortgage for a loan which they had pre¬ 
sumably authorised. 

In any case it is clear on the facts that 
the co-heira having taken their shares of 
the sale price of the land sold on the 
basis that the entire ownership was 
sold, then repudiate that basis and obtain 
back three-quarters of the land. It is 
obvious that they cannot have both the 
three-quarters share in the land and the 
price which was paid for the whole of the 
land and, therefore, they must refund the 
sum which they obtained from the sale of 
the land. 

For these reasons I set aside the decree 
of the District Court and restore the decree 
of the Sub-Divisional Court with costs 
throughout. 

K- s. D , Decj ' ce - set aside . 
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BMPEtiOR V. MUKttTARA. 



•whole of the prosecution evi«lence was 
ALLAHABAD HIGH COURT* false from beginning to end. Tlie Trying 


Criminal Appeal No. 450 of 1924. 

June 25, 1924. 

Prescnt:—Sii' Cecil Henry Walsh, Kt., 
Acting Chief Justice, and Mr. Justice Ryves. 

EMPEROR— Prosecl’tor 

MUKHTARA— Accused. 

Penal Code (Act XLV of lSt:0), s. 2lo—Receiving 
gratification to restore stolen property—Accused sus¬ 
pected of actual theft—Conviction, whether legal. 

The accused promised to return n stolen Inillook 
on payment of Ks. 30. He received tin; money and 
3 days later produced the bullock: 

Held, that the accused must have known wlio the 
actual thieves were and as he took no stops to bi inj? 
them to justice, he was guilty of an offence under 
s. 215, Penal Code. [p. 225, col. 2.] 

Queen^Empress v. Muhammad AH, 23 A. 81; A. W . N. 
(1900) 205, doubted and not followed. 

Per Walsh, A.C.J. It cannot be a defence to the 
charge of accepting money for retuniing stolen pro¬ 
perty, that the person wlio takes the money is liimsclf 
the thief, [p. 22C, col. 1-1 

Criminal appeal from an order of the 
First Additional Sessions Judge, Saharaii- 
pur, dated the 10th ^larch 1924. 

The Government Advocate, for the 
Crown. 

Mr. S. P. Shiha, for the Accused. 

JUDGMENT. 

Ryves, J. —This is an appeal by the 
Local Government from an order of 
acciuittal passed by the learned First Addi¬ 
tional Sessions Judge of Saharanjiiu*. 
Mukhtara a jot was convicted by a Magis¬ 
trate of the First Class under s. 215 of the 
Indian Penal Code, and sentenced to one 
year’s rigorous imprisonment. It appears 
that on the 6th of December 1923, two 
bullocks, out of a number which had been 
sent by Narpat to graze in the jungle, 
failed to return. Later on the same night 
one of these bullocks returned with 
a broken rope tied round its neck. The 
other one did not return. It was suspected 
that both the bullocks had been stolen. 
A panchayat was held, and Mukhtara was 
certainly suspected of being, if not the 
thief, at any rale, cognizant of who the 
thieves were. Ho promised to recover the 
bullock on payment of Rs. 30. He received 
the money, and three days afterwards 
produced the bullock. On the 9th of 
December Narpat made a report of the 
circumstance at the Police Station, and he 
said significantly that he had come to make 
a report because “the people had made 
it their business,” Mukhtara's defence was 

p, total denial of everything. He said the 


Magistrate found that there was reliable 
evidence on which he could hold that the 
bullock had been stolen. He found it 
proved that Mukhtara received the Rs. 30 
on the understanding that he would bring 
back the bullock. He found that Mukh¬ 
tara must have known who the actual 
tliieves were, and that lie took no effort to 
get Iheiu apprehended. The fact that he 
was able to get hold of the bullock and 
bring it back shows that he knew where 
the bullock could be found. The inference 
is irresistible that he knew who the thieves 
were. There is a considerable amount of 
suspicion (to say the least of it) that 
Muklitara himself was the thief or one 
of the thieves. But tlie Magistrate did 
not take that point into consideration, 
holding that according to the case of 
(}uecn-Empress v. Muhatnmad Ali (1), the 
thief himself could not be convicted under 
s. 215. 

On appeal the learned Additional Judge 
found that there Avas no evidence on the 
record to show that theft had been com¬ 
mitted ill respect of these bullocks, and 
lield that it was possible that Mukhtara 
took the money not knowing where the 
bullock was to be found, and after due 
search Avas lucky enough to find the miss¬ 
ing animal. In our opinion the learned 
Judge is not correct in saying tliat there 
is no evidence to shoAv that theft Avas 
committed. AVe agree Avith the Trial 
Court that the theft of the bullock is 
proved. We agree Avith him that Mukhtara 
took Rs. 30 ill order to bring back the 
bullock Avhich he kneAV Avas stolen, and 
that he obviously took no steps to bring 
the thieves to justice. He Avas rightly 
convicted under s. 215. We doubt Avhether 
the case reported as Queen-Empress y. 
Muhammad AH (1) Avas rightly decided. 
We allow the appeal, set aside the order 
of acquittal, and restore the order of the 
Trial Court. Any term of imprisonment 
■which Mukhtara has already served, Avill 
be deducted from the one year’s imprison¬ 
ment Avhich he has been aAvarded. 

Walsh, Actg. C.J.— I agree. Ithink 
the inference is irresistible that the 
bullocks Avere stolen and that the thief 
Avas the present accused. Mr. Sinha has 
said everything that can be said for him, 

(1) 23 A. 81; A. W. N. (1900) 205. 
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^ A « I ap:ree as to the 


decision in Queen-Emprc^^r. Mljwvwwd 
Ati{l). I am definitely of opinion that it 
IS not good law and ought not to he follow¬ 
ed. The learned Judge who decided it 
Avas probably embarrassed by the fact that 
there had been a conviction against the 
thief for both offences. But what he 
appeal's to have overlooked is this. Take 
the ordinary case of a man against whom 
suspicion IS strongly entertained, as in 
this case. The complainant may be in 
doubt as to whether he is the guilty 
person, or whether he is not, but he does 
Bot mind, so long as the person he sus¬ 
pects agrees to return the animal for a 
consideration. Can it be seriously suggest¬ 
ed that when the charge under s. 215 
comes into Court, and the complainant 
confines his allegation as regards the theft 
to niere suspicion, the accused can be 
heard to say; “the complainant is wrong 
to confine his allegation to mere suspi¬ 
cion. I am the thief. I have always been 
in a position to confess the theft "and if 
It suited my purpose, to provide the com¬ 
plainant with means for proving my guilt 
But the High Court has decided ^l^^at 
this section does not apply to the thief, 
apd I being the thief it does not apply 
to me, and I am entitled to an acquittal.’’ 
It seems to me that this is a reductio 
ad absurdum of that decision. It cannot 
be a defence to the charge of accepting 
money for lelurning stolen property, that 

thethie7°^ money is himself 

Appeal alloived. 


BOMBAY HIGH COURT. 

Lrimikal Application for Revision No 217 

OF 1924. 

September 18, 1924. 

Pvesent: Mr. Justice Marten and 

Justice Pawcett. 

NARAYAN ANANT DK8AI— Acxicsbd 

—Petitioner 

Versus 

mortgJ^lPEROR—O pposite Party. 

PoctonM Act v»ns^flC^cr in wnting," meaning of— 
tht manager an ^ to comply with~Prosecu^ 

Order of Inspector, fatlu. ’precedent. 
ti<m of manoflcr-Conc|,t.mnT,anager au order in writ- 

mg m s. 18 (2) of the *^vom Form O should be 
fixich an order as is refeiTed h g-py ^ ^ ^ 

gorvcd dvfiDitely on ^ tactory nnd 
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that it should specify exactly what measures the 
manager is to take m order to remove the danger, 
[p. JJe, col. I.J ® 

Section 18 (2), Factories Act, contemplates that the 
Inspector IS to make up his mind delinitely what 
IS tlie order Avhich he requires to be carried cut 
under the Act. and for breach of which he will pro- 
secute the factory owner or manager under the Act, 

HtteJ ^ given to the 

Tho mere fact that the manager was aware of what 
the Inspector wanted him to do is not a sufficient 

r "^*^h the specific requirements of the Act. 

[lord.) 

A manager of a factory cannot, therefore, be prcee- 
cuted under s. 41 (y) of the Factories Act unless the 
condition precedent mentioned therein is complied 
with, that IS to say, that the requisite notice has been 
served on the manager of the factory, [p. 229, col. ].] 

Criminal Revision against the conviction 
and sentence passed by the Acting Fourth 
1 residency Magistrate, Bombay. 

4’ ?' Accused. 

Mr. iS. S. PatkaVy Government Pleader, for 
the Crown. 

JUDGMENT. 

Marten, J. —In this case it is now 
common ground that the accused is charged 
and convicted solely under ss. 41 (g) and 
18 (2) of the Indian Factories Act, 1911. 
Section 41 (g) provides for the case where 
any order of an Inspector {inter alia) under 
s. 18 is not complied with. Then s. 18 (2) 
runs: 

“If in any factor>^ there is any other 
part of the machinery or mill—gearing 
which may, in the opinion of the Inspeclcr, 
be dangerous, if left unienerd, the In¬ 
spector may serve on the manager of the 
factory an order in writing, specifying 
the measures which he considers necessary 
for fencing such part in order to remove 
the danger, and requiring him to carry 
them out before a specified date.’’ 

M hy I lay stress on the particular sec¬ 
tions under which the accused is new 
charged and convicted is, that the oiigiral 
application of February 27, 1924, by the 
Inspector of Factoiies, asked for a summons 
under s. 41 (f) for breach of s. 18 (3) of 
the Act. Then the summons that was 
actually served on the respondent, and 
which we have seen, is under s. (41) (f) 
for breach of s. 18 (^). The summons 
was clearly wrong because s. 41 (f) dees 
not apply to sub-s. (2) of s. 18 at all. 

Then as regards the original application 
made by the Inspector of Factories, s. 18 (3) 
applies to a different matter altogether, 
in>., that “all fencing must be const^mtly 
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maintained/’ But the allegation here is 
not that the fencing was not maintained, 
hut that it was not put up at all. So 
that also was a mistake. Similarly to 
avoid any misunderstanding, 1 wish to 
make it perfectly clear that the charge 
is not under s. 18 (1) (c) which provides 
that “Every part of the machinery and 
electrical fittings including live wires 
and switches which the Local Govern¬ 
ment may by rule require to be kept 
fenced shall be securely fenced.” It is 
admitted by the Government Pleader that 
that sub-section does not apply here. 

That being so, we are left with s. 18 
(2). and the short point for our decision 
is this: Did the Inspector serve on the 
manager of the factory an order in writ¬ 
ing specifying the measures for protection 
which the manager of the factory was to 
carry out? Now the actual document 
relied on by the prosecution as being 
such an order is a note made by the 
Inspector of Factories, Mr. Johnstone, on 
Juli^ 30, 1923, in what is called the 
“Inspection Book” which has to be kept 
unier the rules. It runs: “Visited. The 
manager has agreed to visit the Wolver¬ 
hampton Works and to see the press 
guards in operation. Similar guards or 
guards automatic in operation which will 
prevent an accident similar to the one 
to Ram Singh to be fitted within five 
months.” 

I should explain that the Wolverhampton 
Works here have nothing whatever to do 
with any works at Wolverhampton in 
England, but are some local works of that 
name in Bombay. Similarly the accident 
to Ram Singh was an accident in this 
factory of the accused which had happened 
prior to the visit of the Inspector. 

I should also have explained at the 
outset that this factory is a metal stamp¬ 
ing press, and though there is no express 
evidence on the point, the Government 
Pleader has explained to us that the 
machinery in question consists of a vertical 
pd going up and down into a cup which 
is fed by the workman with the object of 
stamping the article as the rod goes up 
and down. Consequently if the.workman 
makes a mistake and does not withdraw his 
hand in time, it may be crushed. The auto¬ 
matic guards referred to by the Inspector 
were intended to be of such a nature that 
they would prevent such an accident 
happening to the workman, Nothing turns 


on that, and I only mention it to show 
what were the surrounding circumstances. 

Now under the Act there are some other 
material sections. Section 37 provides for 
Rules being made by Government. Then 
if one turns to the Rules framed under 
the Act, viz., the Factories Amended Rules, 
Bombay, 1923, it will be found that under 
r. 4 the manager has to maintain an 
inspection book. Under r. 5 the Inspec¬ 
tor at each inspection has to satisfy 
himself of certain things. Then after the 
first sentence in sub-r. (c) there is the 
following provision, viz., “A note of all 
defects or illegalities discovered together 
with orders for their remedy or removal 
passed by him under the Act or these 
Rules shall then be prepared in triplicate. 
One copy shall be entered in the inspec¬ 
tion book. In confirmation of such orders 
the Inspector shall subsequently send to 
the occupier or manager a note of all 
defects and illegalities discovered in 
Form O and a copy of the said list shall 
be sent, at the sanje time, to the District 
Magistrate concerned, and to the authority 
to whom the Inspector is subordinate.” 

Then if one turns to Form 0 one finds 
that it is a formal notice which runs as 
follows; “Upon a recent inspection of 
your factory it ^vas found, to the extent 
indicated below, that certain provisions 
of the above Act and Rules w’ere not 
being carried out. I, therefore, request 
that the necessary steps be taken at once 
to comply wdth the law.” 

Then there is one other section which 
I should refer to, viz., s. 50, as to the 
right of appeal. It enacts that “any person 
on whom an order under...s. 18 has been 
served may, within fourteen days from the 
date of service of the order, appeal against 
such order to the Local Government or 
to such authority as it may appoint in this 
behalf, who may confirm, modify or reverse 
any such order.” 

Then sub-s. (3) provides that in the case 
of such an appeal, the appellate authority 
may, and if so requested by the ap¬ 
pellant shall, hear the appeal with the 
aid of two assessors. So that section as 
to appeals lays stress on the date of the 
service of the order. 

Now the service of an order or notice 
is a %vell-underslood expression in our law 
Courts, and we have numerous provisions 
in the Procedure Code for the service of 
notices or orders. They are intended X9 
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make it certain that a particular process 
or an order of the Court is Inon-hl. to 
the specific notice of the individual 
affected. xVccordingly a mere knowletU^e 
that proceedings may be instituted or sonre- 
thing of that soit, is not .suliicdent t<i lake the 
place of the imperative directions in our 
Code as to service on the actual individual. 
To take one instance. One knows that in 
civil proceedings for contempt of Court 
one ofthe essential points i.s that the 
initial process for committal or attach¬ 
ment sliould be served personally on the 
respondents. The same applies with equal 
force to anything in the nature of criminal 
or penal proceedings. 


Here in my opinion the fair meaning of 
the words in s. 18 (2) “serve on the manager 
an order in writing" is that sucli an order 
as IS referred to in Form O should be served 
definitely on the manager of the factory : 
and that it should sj>ecify exactly what 
measures the manager is *to take in order 
to remove the danger. Then if the mana¬ 
ger disobeys that order, he does so at liis 
perU. He also knows that he has a certain 
limited time within which to appeal if he 
objects to the order. But a mere note of 
a visit like the one hej-e which begins by 
saying that the manager has agreed’lu visit 
certain works, can hardly be said to he an 
order, at any rate not the first part of it 
And one can well understand Ihat if cvei v 
thing that the Inspector chooses to write 
in an inspection book is necessarily to be 
taken as an order against whicir the fac¬ 
tory owner must appeal witliin fourteen 
days to the Local Government, then a 
considerable amount of trouble and con¬ 
fusion may be caused. I think s 18 (2) 
contemplates that the Inspector is 'to make 
up his mind definitely what is the order 
which he requires to be carried out under 
this Act, and for breach of whicli he will 
prosecute the factory owner or manager 
under the Act, and that equallv definite 
notice IS to he given to the latter. 


In my opinion there was no service c 
any order in writing by the Inspector i 

n Qwithin the meaning of 
18 (2). Merely writing that note in tin 
book was not contemplated by the Act 
sufficient. And I think the mere fact thi 
the manager was aware of what Hip Tt 
epeclor wanted him to do is not, in m 

^ compliance Avith th 

■peoific requirements of this penal Ac 
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It is not suggested tliat there Avas any 
service i)y registered post under r. G9. 

1 may add tliat no explanation has been 
given to us why originally the Inspector 
eliarged the accused under a different sec¬ 
tion, and not under s. 18 (2; at all. It is 
sai(l this was a mistake, but it Avas a 

curious mistake fur 1 he aut horities to make 

in launcliiug criminal ju’oceedings or jeiTii- 
criniinal proceedings against the accused, 
if they really thought tliat any such orders 
ill writing had been made and served on 
the manager. 

Accordingly in my opinion the decision 
of the learned Magistrate was Avrong, and I 
would accordingly set aside the coiiA'ictioii 
and sentence and direct the line, if paid, to 
be refunded. 

] wish to add this. I am ful^' alive to 
the great importance of Factory Acts being 
lu’operly eiilorced fur the protection of 
Avorkmen, and I have no doubt that in 
India^ it is particularly necessary that their 
beneficial provisions should lie carried out. 
On the other h-.tnd one must also bear in 
mind that the emjiloyers' position has to 
be considered too. Jt* may be that with¬ 
out any negligence on their part defects 
Avill exist in tlieir factories, but if they arc 
to be proceeded against in a Criminal Court 
for alleged negligence, then it ivould seem 
onlj’' fair that the matter should he clearly 
brought home to them. That I have no 
doubt is the reason Avhy the Legislature has 
distinctly specified Avhat the Inspector has 
to do under s. 18 (2) and also under r. 5 (c) 
and FormO. Whether the particular accus¬ 
ed in the present case Avas negligent or 
not does not concern this question of 
general principle on the construction of 
the Act. 

I am glad to add the accused’s Counsel 
has been able to tell us that our decision 
in no wa 3 ^ affects the order of compensation 
AA’hich was passed by the learned Magistrate 
viz., Rs. 200. His client, he says, Avill pay 
double that amount to the injured AAork- 
man. His reason for appealing to us has 
not been to eA'aUe pa 3 mient of any fair com¬ 
pensation, but to avoid a conviction under 
the Indian Factories Act. 

Fawcett, J,—It ma 3 ' he noticed that in 
e\’eiy case of an order of an Inspector that 
is covered by cl. {g) of s. 41, the section 
authorising the order requires the Inspec¬ 
tor to serve on the manager of the factory 
a notice of his requisitions. The same 
condition is also laid doAvn in s. 8A, wliich 
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is not a section specified in cl. (g) of 
s. 41. Tills cl. (f/), as printed in the 
compilation handed to us, mentions 
s, 19B, hut that is a mistake for s. 19A 
which has been corrected by Act XI of 

1923. 

The Legislature obviously lays stress on 
this service of a notice, and there cannot, 
in my opinion, be a punishable breach of 
an order under any of these particular sec¬ 
tions unless the condition precedent men¬ 
tioned in those sections is complied with, 


degree of formality in regard to service of 
notices, and this is clearly proyided^for hy, 
the Rules, especially r. 5 (c), r. fi9 ^and 
Form O of tlie forms attached ,I,o-the liules.; 
The Act itself also in ss. -U and^fiS;shows 
the necessity for care as to proper .service of 
a notice. 

1 tliiuk, therefore, tliat the conviction of 
the petitioner under cl. (/>) of s. 41 of the 
Indian Factories Act, 1911 cannot be sus¬ 
tained, and I concur in the order proposed 
by my learned brother. 


that is to say, that the requisite notice has 
been served on the manager of the factory. 
That is in accordance with the ordinary rule 
of construing penal Statutes. 

In regard to what is ordinarily contem¬ 
plated by the service of a notice, I may 
refer to the provisions of the Indian Income 
Tax Act, 188(>. That is an Act which allowed 
the Collector to serve notices on certain 
persons. For instance, ss. 12 and 13 say 
that the Collector shall cause a notice to 
be served on either the company or the per¬ 
son concerned, and provision is made that 
in case of such person failing to comply 
with the provisions of those sections, he can 
be punished under s. 34. But the Act 
contains a section, viz., s. 46, as to service of 
notices, and the main provision is s. 40 (1): 

“ A notice under this Act may be served on 
the person therein named either by a pre¬ 
paid letter addressed to the person and 
registered under Part 111 of the Indian 
Post Office Act, 1866, or by the delivery 
or tender to him of a copy of the notice." 
Then follow certain provisions in regard 
to presumption of posting, etc., which I 
need not specify. 

Then in the General Clauses Act 1897 we 
have s. 27 which is a section dealing with 
the'manner of service by post. Itprovides 
that if you properly address, prepay and 
post a notice by registered post, then the 
presumption is that service has been effected. 
Consequently in later Acts, for instance, 
the Indian Income Tax Act VIl of 1918, 
the provision in s. 46 as to service of notices 
merely required that "a notice or requisi- 
.tion under this Act may be served on the 
p-^rsen therein named either by post or by 
tlje delivery or tender to him of a copy of 
the iioLirc or requisition in the manner 
provided by the 0. P. C., 1908, for the 
service of summons.” 

A similar provision will be found in s. 63 
of the last Income Tax Act of 1922. So 
that it is obvious that there is a recognised 
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RANGOON HIGH COURT. 

Crimin'al Appeal No. 1170 of 1921. 

October 7, 1924. 

Present:—}ilv. Justice Godfrey. 

L. AY. NASSE— Appellant 

Ve7'SU8 

EMPEROR— Respondent. 

Presidency Towns Insolrency -let (III of 1900^, s. 
102 -Obtaining credit by trich—Debtor undischarged 
i ns'd re n t —Ofla ncc. 

Oblainin" credit by a trick is within the purview 
of 8. 102 of the Presidency Towns lusolvenoy Act, 
when tlie fact of the person obtaining: it being an 
vindischarged iusolveiU i.s not disdo.sod. [p. 230, Ool, 
2 .] 

Criminal appeal from an order of the 
Sub-Divisional ^lagistrate, Rangoon, iu 
Summary Trial No. 580 of 1924. 

Mr. F. C. Brown, for the Appellant. 

JUDGMENT. —The appellant in this 
case has been convicted by the Western 
Sub-Divisonal Magistrate, Rangoon, of an 
offence under s 102 of the Presidency Towns 
Insolvency Act, and sentenced to a term of 
two months’ rigorous imprisonment and he 
appeals to this Court against the same. 

He was charged upon the complaint of 
Messrs. Oppenheimer and Company, who, 
it appears, had, on the 1st August, 1924, re¬ 
ceived a telephone message purporting to 
come from a client of theirs of the name of 
J. L. Nasse,an uncle of the appellant, to the 
effect that Messrs. Oppenheimer and Com¬ 
pany might safely supply cement on credit 
to the appellant. Shortly after this the ap¬ 
pellant himself came to their office and said 
he had come in connection with the tele¬ 
phone message about cement, and he asked 
for 100 casks and agreed to pay for them at 
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tlierate of Rs. 12 per cask on t]ie 12th 

Au^st. 

Messrs. Oppenheimer and Company gave 
him a delivery order and he took delivery 
of 60 casks at Rs. 12 a cask. Nextmornin"' 
however, they learnt that the appellant ha^d 
sold the 60 casks at the rate of Re. 1 less 
^an the rate at which they had sold to him. 
They spoke to J. L. Nasse on the subject 
and he denied all knowledge of the tele¬ 
phone message. They accordingly stopped 
delivery of the balance of 40 casks cement 
and on learning that the appellant was an 
undischarged insolvent—a fact which he 
had not disclosed to them—they filed their 
complaint. 

Section 102 of the Insolvency Act provides 
that an undischarged insolvent obtaining 
credit to the extent of Rs. 50 or upwards 
from any person without informing such 
person that he is an undischarged insolvent 
shall, on conviction by a Magistrate, be 
punishable with imprisonment for a term 

which may extend to six months, or with 
fine, or with both. 

From the evidence adduced, it is per¬ 
fectly clear that the appellant has been 
guilty of the offence charged. His defence 
was that his uncle had telephoned to Messrs 
Oppenheimer and Company and that they 
were renlly giving credit to his uncle and 
not to him. His uncle, however, entirely 
repudiates the sending of any telephone 
message and there appears to be no good 
reason for not believing him 

The Director of Messrs. Oppenheimer and 
Company who received the telephone mess¬ 
age only knows J. L. JSIasse very slichtlv 
and not sufficiently well to be able to recog^ 
nise his voice on the telephone, and he did 
not know the appellant before at all The 
appellant relies on a letter he wrote to his 

uncle on the 7th August, which his uncle 

it^°'Thai witness-box when asked for 

It. lhat letter appeals to the uncle for help 

“re going wrong 
with the appellant with rfcgard to the 

cement he had obtained from Messrs On- 
penheimer and Company,, aijd that they 
were threatening to file a complaint and 
he asks his uncle to see Messrs. Oppenhei 
mer and Company and to ask them to wait 
for payment and not to take any action 
He proceeds : “Now I will tell yL wW 
really happened. The man I gave th« 
cement to is a Baboo I am doinsr work i 
Sandwith Road. Well \ '5 

some cement and gave me Rs. 6(K) for 
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it. I straight away went to Clark of the 
Plumbing Company and paid him the money 
1 am due {sic) him as he is now taking up my 
case for arbitration. Well I took 60 ca?ks 
nom Messrs. Oppenheimer, gave it to the 
Baboo signing for it as sold tohim ... I 
really had the honest intention of paying the 
firm something on Tuesday, but unfortun¬ 
ately things turned out otherwise and what 
made matters ivorse was when you denied 
all knowledgs of wdiat happened .” 

It is contended that these last words 
indicate that the uncle knew all about it 
inasmuch as he had himself sent the 
telephone message; but it is obvious that 
such a construction conflicts w’ith what is 
previously stated in the letter and the need 
for telling his uncle what “really hap¬ 
pened. The appellant alleges that he had 
written another letter to his uncle asking 
him to telephone and he complains that he 
has not been allowed to call witnesses to 
prove that he had so written. It does not 
appear to me that there isanj'real substance 
in this complaint, because the uncle does 
not appear to have been cross-examined 

♦I 1 ^ other letter, and, even 

if he had been and had denied it, the fact 
that the appellant’s proving that he had 
written to the uncle asking him (o tele¬ 
phone, does not, in the face of the uncle’s 
evid^ence, prove that the uncfo did, in fact, 
send a telephone message as the appellant 
alleges. So that it can make no material 
difference to the case against the appel¬ 
lant whether such evidence is adduced 
or not. 

It is further contended that the offence is 
not committed unless Messrs. Oppenhei- 
mer and Company in fact gave credit to the 
appellant and it is argued that the evi¬ 
dence shows that they really gave credit to 
the uncle. It is clear, however, from the 
acknowledgment put in by the appellant in 
this Court that Mes.srs. Oppenheimer and 
Company were looking to him for pa 3 'mejit 
and not to hia uncls—in the first instance 
at all events. And their case is that the 
message was that they could safely give 
credit to the appellant. Moreover, I take it’ 
that obtaining credit by a trick would equal¬ 
ly be within the purview of the section, the 
fact of the person obtaining it t^eing an un- 
discharged insolvent being undisclosed 

It is finally contended that the sentence 
of two months’ rigorous imprisonment with¬ 
out the option of a fine is unnecessarily 
severe and I am asked to alter it to one of fine 
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as being more appropriate. I have cousider- 
ed this question, and I think that, having 
reo'drd to all the circumstances, this is not 
a '’case in which I can properly interfere. 
The appellant first of all impersonated his 
uncleonthe telephone, then obtained goods 
by falsely representing that he had come 
in connection with his uncle’s telephone 
about cement, and then obtained money by 
selling at a lower rate the cement which he 
had obtained on credit and for which he 

has not yet paid in full. , , j 

The appeal is dismissed. The bail bond 
will be cancelled and the appellant re¬ 
arrested and committed to jail to serve the 

remainder of his term. 

3 , D. Appeal dtsimssed. 


they should be specifically charged with such ofleiiccg 
as read with the provisioas of s. 114, Penal Code. 

V. Emperor, 63 Iiid Gas. 145: 49 O. 
573 33 C. L. -I. 279; 20 0. W. N. 680; (1922; A. I. H. 
(C)107- 23 Cr. L.J. 637 nnd Subrahmanya 
King-Lperor, 25 M. 61; 2i I. A. 25/; 11 M- L J 233; 
3 Bom. L R. 510; 5 C. W. N. 836; 2 Weir 2/1; 8 Sar. 
1>. J. 160 (P. C ), referred to 

Reference under section L/I. i. 
made by the Sessions Judge, 24-Pargannas, 
dated the 17th June 1924. 

Babu Bir Bhusan Dutt, for the Accused, 
in Reference No. 8 and Appeal No. 341. 

Mr. B. M. Sen and M. Syed Nasiin Ah, for 

the Crown. ^ , o »i 

Babus Bh' Bhusan Dutt and Sekhar 

Kumar Bose, for the Appellant, in Appeal 

No. 400. , 

Mr R A/. Sen, for the Crown. 


CALCUTTA HIGH COURT, 

Death Reference No. 8 of 1924 and 
OuiiiiNAL Appeai.s Nos. 341 and 400 of 

1924. 

August 1, 1924. 

Present: —Justice Sir Hugh Walmsley, Kt., 

and Mr. Justice Mukerji. . 
ALIMUDDIN NASKAR and others — 

Appellants 

versus 

EMPEROR— Respondent, 

Criviinol Procedure Code (Act V of 1898), ss. 233, 
233, 239-Penal Code {Act XLV of 1860). s. Ill*— 
Charges of murder, arson and conspiracy—Joint trial 
of several accused—Prejudice to accused — Embarrass^ 

mentto Jury—Re-trial. . , .i. 

The accused were charged at oue trial with the 
oUeuces of conspiracy to murder, rr.urder and arson, in 
that they were alleged to have set fire to a house, barred 
the doors, burnt most of the inmates and killed such 
as tried to escape. It appeared that there was really 
no fo.indation for ths charges of murder and arson as 
regards most of tbs accused according to the facts 
alle^.^d by Ihs prosecution. The Jury, however, found 
all the accused guilty on all the charges : 

Held, that since a multitude of charges not having 
any proper foundation and obscuring the case which 
the accused had to meet were put forward, the accused 
were prejudiced in their defence and the Jury misled 
and confused, and that, therefore, the accused should 
be retried, [p, 236, col. 1.] 

Per Walmsley, J. — The charges should be framed 
in such a way as to render it beyond doubt that 
thjre was neither prejudice to the accused nor 
embarrassment tothsJury. (p. 233, col. 1.] 

Per Mukerji, J. —The provisions of s. 233 of the 
Cr. P. C, are mandatory, [p. 231, col. 2; p. 23>, col. 1.] 
The provisions of ss. 235 and 231), Or. P. C.. are 
merely enabling ones and if there is a risk of em- 
barraf sing the defence by a joinder of charges such 
joinder should ret be rcscrled to. [p. 2.35, col. I ] 
Where n conspirator is present at the comraiss’on 
of the cfience, he may, under the provisions of s. 114, 
Peual Code, bo deemed to have , committed 
the offence, but if that is the way in which the 
accused are all to be made responsible for the offences, 


JUDGMENT. 

Walmsley, J.— There are two appeals 
lefore us and a Reference under s. 374, Cr. 

5 G The circumstances are as follows, 
t is said that the accused had a quaiTel 
vith the family of one Momrez and that 
me night they went to his house and set 
ire to the hut in which Momrez and his 
,wo wives and some children were sleep- 
n": the inmates of this hut were not 
illowed to escape and they were all burned 
0 death In other huts Intaz and Bibijan 
yere sleeping and they were also killed. 

The Committing Magistrate framed 
‘harees under s. 120B read with s. 302, 
fnfliln Penal Code and under s. 302, Indian 
MOode and s. 436, Indian Penal Code. 

rhe learned Judge made changes in the 

'har^e under s. I20B read withs. o02, Indim 
Penal Code. The Jury was unanimous in 
inding all the accused guilty on all the 
jharges. The Judge agreed with the 
verdict and sentenced two of the men to 
ieath, and the others to transportation for 
life Hence the two appeals and the 
mce Objection is taken on behalf of the 
inDeUants that the trial was vitiated by 
ibA Pharees It is said that there has 
been misjoinder of charges and also of 

^^It^must be conceded that a crime of 
such a whole-sale nature presents consider- 

^^The ^charges framed by the Committing 
Magistrate were as follows: — 

(1) That you. between December 1923 
and 7th January 1924 at Dana 1. S Cann¬ 
ing did agree with one another and with 
other persons unknown to do and cause to 
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be done an illegal act, to wit, commission 
of the offence of murder of Momrez Baddv 
and other members of his family by setting 
fire to his huts and by means of guns, 
daggers, spears and other deadly weapons 
and in fuirsuauce of the said conspiracy 
caused tlie death of Momrez Badflv, liis 
two wives Ciiandra Bil)i and Dasi Hibi. 
his sons Intaz, Safed Ali, dal)ed Ali, 
Yunus and his grandson dead Ali and 
mother Bibijan Bil)i and thereby com¬ 
mitted an offence punishable under s. 
120H 302 of the Indian Penal Code, and 
within the cognizance of the Court of Ses¬ 
sions. And I hereby direct that vou be 

k k 

tried b}^ the said Court on the said cliarge.’’ 
In this charge the conspiracy to commit and 
the actual commission, with the names of 
the persons killed, are mentioned. 

(2) Of murder under s. 302, Indian Penal 
Code. In this one charge the names of 
the seven inmates of Momrez' hut are men¬ 
tioned. 

(3) Of murder \indcr s. 302, Indian Penal 
Code, in regard to the killing of Intaz. 

(4) Of murder under s. 302, Indian Penal 
Code, in regard to the killing of Bibijan. 

f5) Of arson under s. 43B in pursuance 
of the conspiracy in the first charge in 
respect of the hut occupied by Momrez. 

These five charges were drawn up against 
all the accused. 

The charge under ss. 12()B and 302, Indian 
Penal Code, drawn by the learned Judge 
differs from that drawn by the Magistrate 
in two respects, namely, that it reefers to 
the date of the occurrence only, and that it 
mentions only the conspiracy to commit 
and not the commission. 

It is merely a technical defect that the 
seven inmates of Momrez's hut are all 
named in one charge of murder, instead of 
a separate charge of murder being drawn 
in regard to each. To that 1 attach no 
importance. It is more serious that all 
the accused are charged in regard to 
the killing of Intaz and in regard to the 
killing of Bibijan, for those deaths were 
caused by particular members of the attack¬ 
ing party, and it is possible that they lay 
outside the common intention, at any "rate 
that the killing of Bibijan did so. 

No objection, liowever, was taken at the 
trial to the charges as framed, and it ap¬ 
pears to me that they gave the accused 
full information of what they were said to 
have done. 

The learned Judge, however, in his 


address to the Jury seems to have added 
difficulties. He saj^s “that the first charge 
of conspiracy does not seem to be import¬ 
ant in view of the main charge of murder." 
Again he says “ since the murder was ac- 
complislied the cliai’ge of conspiracy is of 
no importance." He did, however, con¬ 
tinue: “ If you find that the accused agreed 
to witli one another to kill Momrez and 
the other members of his family then you 
can find them guilty under s. 120B.'' With 
regard to the killing of Intaz he said that 
it was for the Jury to decide whether anj' 
one but Bilait Ali should be lield guilty, 
and with reference to Bibijan he said that 
the murder may not liave been in the 
programme, adding. “ For that Alimuddin 
liimself alone is responsible." Then he 
went on; “Against all the a{5cused it is the 
charge of murder of Momrez and six 
others with him. That is the important 
charge." 

These remarks show some confusion or 
carelessness, but it is clear that tlie Judge 
set the main issue before the Jury—Was it 
proved that the accused Avere the men who 
shut Momrez in the burning hut? 

The answer of the Jury Avas free from all 
aml)iguity, but it has this defect that it 
found all the accused guilty on all the 
cliarges, that is to say tiie Jui'ors ignored 
the Judge’s reference to the individual 
responsibility in the case of Intaz and 
Bibijan. 

The question is AA'hether, in these circum¬ 
stances, the defects in the charge haA^e led 
to a miscarriage of justice. For the pur¬ 
poses of this case that question means A\ffie- 
ther the accused Avere prejudiced in their 
defence, A\diether the Jury AA^as confused as 
to the problem AAiiich it had to solve. 

As to the defence the accused have not 
gone further than saying that they are 
innocent: they said that to the Magistrate 
and thej' declined to say more to the Judge; 
and cross-examination is deA'oted to show¬ 
ing that the assailants Avere not recognised 
and that witnesses are hostile. I find it 
difficult to believe that more perfectly 
drawn charges could have lightened the 
task of the defence. 

As to the decision of (he Jury, when we 
look at the substance, Avhat they held Avas 
tliis that the accused are the men Avho went 
to Momrez s house, who set fire to his hut, 
AAho prevented Ihe inmates from escaping. 
Instead, however, of dealing Avith the 
individuals responsible for killing Intaz and 
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Bibijan, they found all the accused guilty 
in respect o£ killing those two victims, and 
again they found all the- accused guilty 

of committing arson. 

The case is a very grave one, and it is 
most desirable that the charges should be 
framed in such a way as to reiidei it 
beyond doubt that there was neither pre¬ 
judice to the accused nor embarrassment 
to the Jury. With some hesitation I have 
come to the conclusion that it cannot be 
said that the charges were framed with 
sufficient clearness, and I think we must 
set aside the conviction and sentences and 
order a re-trial. I agree with my learned 
brother in tlie remarks which he makes 
about the form which the charges should 
take. The re-trial should take place as 
early as possible, and not be allowed to 
•wait until after the vacation. 

Mukerji, J.— The occurrence which 
forms the subject-matter of the present 
case, though perhaps without a parallel in 
the history of crimes in this part of the 
country, may yet be narrated in a few words. 

In village Daria within the jurisdiction 
of P. S. Canning in the District of 21- 
Pargannas there lived two families, the 
Baddysand the Naskars. They were neigh¬ 
bours, but for the last four years or so there 
has been bitter enmity between the families 
owing to causes into the details of which 
it is unnecessary to enter. 

On the night of Monday, the 7th January 
1924, Kntaj Baddy was up till about mid¬ 
night; he was doing some accounts and his 
wife Jasiman Bibi was sitting near him. 
In an adjoining hut, slept Intaz’s father 
Momrez Baddy, the two wives of Momrez, 
named Chandra Bibi and Dasi Bil)i, three 
sons of Momrez names Safed AH. Jabedali 
and Yunus, and Momrez's grandson Jiad Ali. 
Ill a third hut there were Ksharali, anollier 
son of Momrez and his wife Maurjan l>ibi, 
and Bibijan Bibi, the mother of Momrez. 
Suddenly the huts were set lire to, the 
exits from some of them being barred by 
closing some of the doors from outside 
with iron liolts or clamps. Out of the 
inmates of these huts, Jasiman Bii)i, some¬ 
how or other, managed to escape with a 
child in her arms, and took slielter in the 
house of a neighbour. Esharali and his 
wife Maurjan Bibi also succeeded in run¬ 
ning away. Intaz stepped out with a 
g^n which he had in tlie hut in which he 
was, but while yet on the threshold he 
was speared in the leg and he fell on the 
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courtyard. He tried to crawl and get up 
but injuries were indicted on him and his 
liead was almost severed from his body. 
Bibijan Bibi succeeded in coming out of 
her room, and on her saying that she had 
recognised all the accused and that there 
woidd be retril)utiou the next day, she 
was shot dead. The villagers who came 
to the spot on hearing the noise of the 
crackling llaines and report of guns or 
seeing tlie blaze were scared away bj' the 
culprTts. Those wlio arrived in the early 
hours of the morning found nearly the whole 
homestead reduced to aslies. In Momrez’s 
hut, close to the door, were seven charred 
dead bodies. There were tlie four children, 
the sons and grandsons of Momrez; over 
them lay the two wives of Momrez as if 
shelteriiig tliem from the Haines, and over 
them all lay Momrez with his Iiands out¬ 
stretched as if in their protection. Intaz’s 
dead body was lying on a step to the 
threshold partly burnt, and his Iiead almost 
severed from the body. Bibijan was lying- 
dead on the verandah oflicrhut with her 
entrails out and Idood flowing from the 
verandah into the yard. 

The case for the prosecution was that 
the perpetrators of this horrible crime were 
tlie Naskars ami their men. The accused 
Alimudid Xaskar, Bilaitali Xaskar, Amir 
Naskar, Bainaddi Xaskar, Farazali Xaskar, 
(lolani alias Oolap Xaskar are six brothers 
and the accused Dudali Molla is their 
servant. 

'I’he charges upon which the accused were 
tried were" as follows: First of all there 
was a charge under s. 120B, Indian Penal 
Code, that the accused conspired witli one 
another and with others unknown to com¬ 
mit the offence of murder of IMomrez Baddy 
and other members of liis family. Then 
there were three counts of charges under 
s. 302 Indian Penal Code, tlie first one for 
causing the death of Momrez Baddy, his 
two wives Chandra Bibi and Dasi Bibi, 
and his sons Safed Ali, Jabed Ali and 
Yunus and liis grandson Jiad Ali l)y barring 
the exit from their hut and setting fire lliere- 
lo- the second one for causing the death of 
Intaz Ali; and tlie tliird one for causing 
the death of Bibijan Bibi. Lastly there 
was a charge under s. ISO, 

Code, for setting fire to the 

rez Boddy. , if i n xi 

The Jury unanimously found all the 

accused guilty on all the charges, and the 

learned Judge accepting the verdict con- 


Indiaii Penal 
huts of Mom- 
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victed the accused iu respect, thereof. 
Under s. 302, Indian Penal Code, he sen¬ 
tenced Alimnddin and Bilaitali to death, 
and Amir, Boinaddi, Karazali, Clolam 
Golap and Dudali each to transportation 
for life. He passed no separate sentence 
for the offence under s. 120B or under 
s. 43fi, Indian Penal Code. The matter has 
now come up Before us on a Reference for 
confirmation of the sentences of death as 
well as on appeals by the accused persons. 

In dealing with this matter we are met 
at the outset with a serious difficulty aris¬ 
ing out of the charges on which the accused 
were tried in the Court below. 

As I have stated above the first charge 
against the accused was a charge of con¬ 
spiracy. As amended in the Court of 

Sessions, it van as follows: 

"That you on or about the 22ncl Pons, 
1330 JS. s', corresponding to 7th January, 
1924 at Daria P. vS. Canning, conspired with 
one another and others unknown, to commit 
the offence of murder of Momrez Baddy 
and other members of his family and there¬ 
by committed an offence punishable under 
s. 120B of the Indian Penal Code, and 
within the cognizance of the Court of 
Sessions. And I hereby direct that you 
be tried by the said Court on the said 

charge" 

It assumed this form on amendment of 
a charge of conspiracy which the Com¬ 
mitting Magistrate had framed in these 

words. 

"That you, between December, 1923 and 
7th January, 1924 at Daria P, S. Canning, 
did agree with one another and with other 
persons unknown to do and cause to be 
done an illegal act, to wit, commission of 
the offence of murder of Momrez Baddy and 
other members of his family by setting fire 
to his huts and by means of guns, dag¬ 
gers, spears and other deadly weapons 
and iu pursuance of the said conspiracy 
caused the death of Momrez Boddy, his 
two wives Chandra Bibi and Dasi Bibi, 
his sons Intaz, Safed Ali, Jabed Ali, Yunus 
and his grandson Jiad Ali and mother 
Bibiian Bibi and thereby committed an 
offence punishable under s. 1’20B.'302 of the 
Indian Penal Code, and within the cogni¬ 
sance of the Court of Sessions. And 1 here¬ 
by direct that you be tried by the said 
Court on the said charge." 

It is difficult to see why this amendment 
was mrade; if any thing, the charge framed 
by the Oomiaitting Magistrate was fuller 
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and more specific in detrails and gave the 
accu.^ed better notice of Uie case they had 
to meet, if in.^lead of the words "you 
caused tlje dealli". the words '’dealh was 
caused” were substituted, and the alle¬ 
gation as to tlie huts iiaving been set lire 
to was introduced it would iiave bceu an 
idea) charge of conspiracy consonant with 
the facts of the case. It would then have 
been on the lines of the charge of con¬ 
spiracy in the case of Abdul Salim v. 
Emperor (1). The amended charge, however, 
is not open to an}’ ol)jtiCtion which can be 
said to have vitiated the trial or caused 
prejudice to the accused. 

Then as to the cliarges under s. 302, 
Indian Penal Code, the first count runs 
thus:— 

That you on or about the 7th day of 
January, 1924 at Daria committed murder 
by intentionally causing the death of Mom¬ 
rez Baddy, his tw'o wives Ciiandra Bibi and 
Dasi Bibi and his sons Safed Ali, Jabed Ali 
and Yunus and his grandson Jiad Ali by 
barring the exit from their liut and setting 
fire thereto and thereby commillcd an 
offence punishable under s 302 of the Indian 
Penal Code, and within the cognizance of 
the Court of Sessions." 

This charge on the face of it relates to 
seven offences of murder. Cau.sing the death 
of one person is one offence; there can be 
no question that seven offences were com¬ 
mitted. Whether the offences were separ¬ 
able or not, so as to justify the application 
of s. 71 of the Indian Penal Code, is outside 
the purview of this enquiry. They may 
have been committed by one single act or 
set of acts, but the result has been seven 
different offences. That they are distinct 
offences cannot for a moment be doubled. 
Even under the Code of 1898 wherein in s. 35 
there was some apparent ambiguity in the 
meaning of the expression "distinct offences, 
Sir Henry Prinsep observed : "Section 35, 
Or. P. C., seems to have been intended to 
enhance the ordinary powers of a Court 
convicting, at the same trial, a person of 
distinct offences, rather than to declare 
what are to be distinct offences." By Act 
XVIII of I9i'3, the explanation and the 

illustration have been deleted; and there is 
nothing to suggest now at any rate that 
separate or different offences are not dis¬ 
tinct offences. The first part of s. 233 . Cr. 

(1) 69 Ind. Cos. 145; 49 C. 673: 35 C. J*. J- 279; 
26 C. W. N. 680; (1922) A. I. R. (O.) 107; 23 Cr. U 
657. 
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P. 0., lays down tliat for each distiact offence 
there slialL be a separate charge. This pro¬ 
vision is mandatory and seven difterent 
charges should have been framed for these 
seven otfences of murder which appear to 
have been huddled into the first count as 
it stands. Whether this provision of the 
law is obligatory or merely directory, or 
whether the failure to comply with is an 
illegality which vitiates the trial or is a 
mere irregularity—a question with regard 
to which there is a clear coiifiict of judicial 
opinion in this Court, is a matter upon 
which I need not express my opinion on 
the present occasion. Suffice it to say that 
it is clear that the practical effect of the 
charges has been to try tlie accused persons 
in respect of a charge of conspiracy, and 
on nine separate charges of murder and one 
of arson. I do not suggest that upon the 
allegation that all these oifences were com¬ 
mitted in pursuance of the cjiispiracy or 
at any rate in the course of the same trans¬ 
action, such a joinder of charges was not 
permissible. Applying the exceptions laid 
down in ss. 235 and 239, Or. P. C., all these 
charges could, no doubt, be legally joined; 
bub it should be remembei’ed that the 
provisions of these sections are merely en¬ 
abling ones and if there is risk of embar¬ 
rassing the defence such joinder of charges 
should not be resorted to. 

It is, therefore, necessary to consider the 
facts and materials upon which these charges 
have been framed. So far as the charge of 
conspiracy is concerned, there is no direct 
evivleuce of it, but it is based upon some 
evidence as to preparation on the part of 
Alimuddi and perhaps of some of the other 
accused as well. The main evidence, how¬ 
ever, is afforded by the pi’eseacs of tne 
accused at the house of Momrez and the 
acts done by them there and tlie learned 
Judge was right in directing the Jury thus: 
“To bring home the charge of conspiracy 
against them (meaning the accused) the pro¬ 
secution rely on the same evidence on 
which they rely for their charge under s. 302, 
Indian Penal Code. If you lielieve that the 
accused went to the house of Momrez that 
night, you will not have much difficulty 
in holding that they agreed with one an¬ 
other to kill Momrez and the other mem¬ 
bers of his family." So far then as tlie 
charge of conspiracy was concerned liicre 
was ample foundation for it. 

The same, however, cannot be said in res¬ 
pect of the other charges framed in this case. 


As for the offences of murder as regards 
the seven person.s named in the first count, 
there is no evidence against any of the 
accused such as would justify the framing 
of the charge. As to the offence of murder 
of Intaz there is nothing on which such a 
charge can be framed against any of the 
accused other than Bilatali. As to the 
offence of murdering Bibijan none except 
Alimuddi can be charged with it. As for 
the offence of arson there is evidence only 
against Dudali. Tlie charges, however, have 
been framed on the assumption that as they 
were ail members of a conspiracy for com¬ 
mitting these offences, and these offences 
were committed, they may he charged with 
having themselves committed the offences. 
This position is hardly tenable in law. It 
is true that where a conspirator is present 
at the commission of the offence he may, 
under the provisions of s. 114, Indian Penal 
Code, be deemed to have committed Ihe 
offence, but if that is the way in which tlie 
accused are all to be made responsible for 
the offences, they should be specifically 
charged with such offences as read with the 
provisions of s. 114, Indian Penal Code. 
There may arise a further question in tliat 
case in respect of some of the accused, 
namely, whether it would be permissible to 
infer conspiracy from mere pre?^ence, and 
again to make them liable as principals by 
taking into account the fact tliat they were 
present at the commission of f,he offence. 

The charges of murder and ar.son, apart 
from the weight and number of them wliich 
ill itself is sufficient to crusli the accused, 
relating as they do to such serious offences 
as murder and arson, must necessarily em¬ 
barrass the accused all the more when there 
is really no foundation for them as regards 
most of the accused persons in this case. 
They are likely to be bewildered in their 
defence, uuabie to discover how they are 
to meet the charges when there is no alle¬ 
gation upon whicli such charges could be 
based. They are equally apt to confuse the 
Jury; and that they did confuse them is 
clear, for inspite of the fact that there is no 
evidence in support of these charges so far 
as many of the accu.sed are concerned, as 
pointed out above, the Jury returned a un¬ 
animous verdict of guilty against all the 
accused in respect of all the charges. The 
confusion could perhaps have been avoided 
bv giving them proper directions discrimi¬ 
nating between the different charges; but 
that does not appear to have been done in 
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this case. On the other hand the learned 
Judge observed as follows: “The first charge 
of conspiracy does not seem to be important 
in view of the main charge o[ murder 
against the accused, for if you do not be¬ 
lieve the charge of murder I do not suppose 
that you will l^elieve the cliarge of con¬ 
spiracy against the accused." Then the. 
Jury were asked to consider whether they 
would not hold all the accused responsible 
for the murder of Intaz although the evi¬ 
dence was that Belait struckhimon thencck 
with a dao, and that although Alimuddin 
shot Bibijaii dead whether they should not 
hold any of the others responsible for it, 
and it was also suggested to them they 
might not hold the others responsilde as 
the murder of Biliijau in the manner in 
which it was clone might not have been in 
the programme; and further more they were 
told as regards the murder of Momrez and 
the other six persons, that if they believed 
that tlie accused had a common intention 
to cause the death of these people in that 
way then they could find them all guilty. 
These directions had the effect of misleacl- 
ing the Jury as to how they were to deal 
with the charges hefcu’e them and that they 
were so misled is evident from the verdict 
which they returned. 

In my opinion the accused were embar¬ 
rassed in their defence and the Jury mis¬ 
led and confused, and there has not been 
a trial of the case upon charges properly 
framed in consonance with the facts alleged 

by the prosecution, a multitude of charges, 

not having any proper foundation obscur¬ 
ing the case which the accused had got to 
meet, were put forward and, therefore, there 
was no proper trial which the accused were 
entitled to under the law. 

In my opinion the observations of the Lord 
Chancellor in the case of Subj'ahmaiiia 
Iyer v. King-Emperor (2) apply in sub¬ 
stance to the charges framed in the present 
case. In that case though their Lordships 
were dealing with s. 234, Cr. P. C., the im¬ 
portance and necessity of precision in the 
framing of charges was pointed out in the 
following passage in the judgment: “The 
reason of such a provision...is obviously in 
order that the Jur>' may not be prejudiced 
by the multitude of charges and the in¬ 
convenience of hearing together of such a 
number of instances of culpability and the 

(2) 25 M. 61; 28 I. A. 257; 11 M. L. J. 233- 3 Rnm 
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consequent embarrassment both to Judges 
and the accused. It is likely to cause con- 
iufiion and to interfere with the definite 
proof of a distinct offence which it is the 
object of all criminal procedure to obtain. 
The policy of such a provision is manifest 
and the necessity of a system of written accu¬ 
sation specif ijing a definite criminal offence 
is of the essence of criminal procedure." The 
mischief sought to he averted by the Statute 
has been done as is evident from the verdict 
of the Jury and the acceptance of it by the 
learned Judge; and the effect cannot now he 
“averted by dissecting the verdict" and 
“appropriating the finding of guilty only to 
such parts of the written accusation as 
ought to liave been submitted to the Jury.” 

I would, therefore, set aside the convictions 
of and tliesentences passed upon the accused 
and direct that the.v be re-tried on a charge 
of conspiracy against all of them under 
s. 120B, Indian Penal Code, together with a 
charge under s. 302, Indian Penal Code, 
against Belaitali for the death caused to 
Intaz Ali and a cliarge under s. 302, Indian 
Penal Code, against Alimuddin for the 
death cau.sed to Bihijan Bibi. 

K. s. n. & N. H. Conviction set aside; 

Ue’trial ordered. 


RANGOON HIGH COURT, 

thiiMiN’AL Appeal No. 89J op iy24. 

August 28, 1924. 

Present: —Mr. Justice Baguley. 

A. V. JOSEPH—Appejx.\n’t 

EMPEROR —Respondent. 

Critninal Procedure Code (Aei V of 1S9S), a. 3 ^— 
Efidence Act (I of 1S72), s. 118 — **Aceuscd'\ meaning 
«/ - Accomplice, when competent witness—Criminal 
trial— Irregular Police investigation — Trial, whether 
void--Charge against one persoji—Ojffeyice also dis¬ 
closed against a/tnthei’—Stag of proceedings —De novo 
trial- Charge of substantive offence—Abetmeyit, con¬ 
viction for- First Information Rep<trt, nature of. 

An accused person wlien not being jointly tried 
witli a co-accused is a competent witness for or against 
him. [p. 210, col. 2.] 

Keg. V. llanmanta, 1 B. CIO; 1 Ind. Dec. (S. 9 .) 405, 
Queen-Empress v. Dala .lira, 10 B. 190; 5 Ind. Den. 
(N*. s.)512and Empressof India v. Asghar Ali,2 A.2G0; 
4 Ind. Jur. 250; 1 Ind. Dee. (s. s.) 727, disting¬ 
uished. 

Govinda Sambhuji Mali v. Emperor, 58 Ind. Cas. 
•149; lo N. L. R. 9; 21 Or. L. J. 769 and Suhrahmania 
Ayyar v. King-Emperor, 25 M. 61; 11 M. L. J. 233; 3 
Bom. L. K. 540; 28 I. A. 257; 5 C. W. N. 866: 2 Weir 
271; 8 Sar. P. Q. J. 160 ^P. C.), explained. 


[85 I. 0. 1925] JOSEPH V. 

Qiieen-Emprcss v. Mona Puna, 16 B. 661; 8 Ind. D(c. 
(n. s.) 919, Mohesk Chunder Kopali v.Mohcsh Chunder 
Doss, 10 C. L. R. 553, Banu Singh v. Emperor, 33 C. 
1353; 10 C. W. N. 962; 4 Cr. L. J. 115. Emprea^i v. 
Durant, 23 B. 213; 12 Ind. Dec. (n. s.) 141 and Akhoy 
Kumar Makerjee v. Emperor. 45 Ind. Cas. 999; 45 C. 
720; 27 O. L. J. 91; 22 C. W. N. 405; 19 Cr. L. J. 
663, followed. 

The “accused" in el. 4 of s. 342 of the Cr. P. O. 
means tlio accused tlien under trial and under exa¬ 
mination l)y the Court, [p. 240, col. 2.] 

Empress v. Durixnt, 23 B. 213; 12 Ind. Dec. (n. s.l 
141, followed. 

Section 118 of the Evidence Act makes no distinc¬ 
tion between witnesses called for the prosecution and 
those called for the defence. [i6id.J 
A trial is not necessarily void simply because it is 
preceded by a Police investigation which has failed 
to comply with Ch. V of the Cr. P. C. [p. 211, col. 
1 -] 

A Magistrate who finds that there is a chance of 
getting a conviction against a person not charged, 
is not bound to stop the ]»roceedings at any stage of 
the trial, arrest such person ^and start the original 
trial de novo. [p. 241, col. 2.] 

A man wlio is charged with a substantive offence 
and nothing else, can always without framing a fur¬ 
ther charge be convicted of abetment of it. [p. 212, 
col. 2.] 

Kclir Singh y. Emperor, 59 Ind. Cas. 913; 22 Cr. L. 
.7. 161; 11 P. W. U. 1921 Cr.. Yeditha Snhbnya v. 
EmpevM', 15 Ind. Cas. 85; 13 Cr. L. J. 453; (1922) M. 
W. N. 725: 12 M. L. T. 203; 23 M. L. J. 722 and 
Lala Ojha v. Queen-Empre.'is, 20 C. 863; 3 C. ^\^ N. 
663; 13 Ind. Dec. (n. s.) 1153, followed. 

A First Information Report need not bo made 
with the samc precision and particularity as a charge 
or a plaint in a civil suit. ^p. 242, col. l.J 

Criminal app?al from an order of the 
Western Sab-L>ivisional Magistrate, Ran¬ 
goon, in Cr. Reg. Trial No. 1500 of 1923. 

JUDGMENT.— The appellant, A. V. 
Joseph, has been tried and convicted by 
the Western Sub-Divisional Magistrate of 
Rangoon on a charge of fraudulently and 
dishonestly using a forged document under 
s. 471 read ■with s. 408 of the Indian Penal 
Code, and sentenced to nine months’ rigorous 
imprisonment and a fine of Ks. 1,000, or, 
in default, a further six months’ rigorous 
imprisonment. 

The appellant is a timber-trader on a 
large scale, and has been supplying 
sleepers to the Bengal-Nagpur Railway Com¬ 
pany, Limited, for some years. He has 
had several contracts, and the particular 
contract which is now in question is one 
known as ‘‘No. 4” for 11^ lakhs of sleepers. 
The RailTvay Company appointed a special 
officer, Mr. Lamond for passing sleepers. 
The procedure was as follows 

“The appellant, or his sub-contractors, got 
a large number of sleepers ready for inspec- 
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tion, laying them out in rows. On Mr. 
Lamoud’s arrival, he would walk up one 
row and, as he passed each sleeper, it was 
turned over in liis presence, so that he 
could see both faces of it. Having got to 
the end of the row, he would walk down, 
examining the butt ends of tlie sleei)ers on 
one side, and then return from the other 
side of the row, examining the opposite butt 
ends of the sleepers. Any sleeper which he 
refused to pass was originally marked on 
its face in the middle with a liammer mark, 
"It. K. J."; but later, in deference to the 
objeclions raised by tlie appellant, the use 
of the "R. It. J." hammer was discontinued, 
and the sleepers refused were simi>ly mark¬ 
ed with a cimlk. When inspection of the 
row was complete, all those sleepers tliat 
he had passed were marked with a parti¬ 
cular passing liammer. which was varied 
from time to time ; and, it would appear 
that, while this was being done by the 
coolies, he would be examining the next row. 
It does not appear in evidence that he stood 
over the coolies while they used the liam- 
mers. 

Before Mr. Laniond's appointment, 
sleepers supplied by Joseph to the Bengal- 
Nagpur Railway were passed by various 
passing officers, who appear to have been 
engineers in the employ of the Burma 
Railways, and various passing hammers 
were used. From the lime Lamond 
began his work, he used a liammer for pass¬ 
ing sleepers, bearing the letters X 

luK, 

He says that there were three hammers 
made of tliis description, of which tw'O were 
issued to, and used by, him. What hap¬ 
pened to the remaining hammer does not 
appear from the record. It seems to have 
been left in the possession of the Burma 
Railways. 

Mr. Lamond started his duties on the 
1st of September, 1921, and he used these 
two hammers from the beginning. About 
June, 1922, he got a fresh hammer or ham¬ 
mers made, bearing the letters "C. B. 11." 
only without a triangle, and the two ham¬ 
mers lie had previously used were tlirown 
into deep water in the Maubin river. They 
have, of course, not been produced in 
Court. 

Under the terns of tlie contract, sleepers 
were to have been of four kinds of timber, 
namely, Pyinkado, Taukkyan, Ingyin and 
Thitya only. It w’ould appear that, when the 
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shipment.s of sleepers'were received in India 
by tbe Bengat-Nagpur Railway, they failed 
to give satiofaction; tliey were reported, or 
som 3 of them were, to have been warped, 
waved, split, and as timl)er not mentioned 
in the contract. Eventually, inf-n'mation 
was given to the Railway Authorities that 
Jo33ph was cheating over his contracts, 
and that he was somehow getting sleepers 
marked willi what purported to be Mr. 
Lamond’s iiammer, but which were not so 
m irked. Investigations were set on foot, 
an.I, eventually, Mr. Limond made a report 
to tue Police, charging Joseph under s. 420, 
In lian Peneal Code, and stating that **a 
large number of sleepers were marked by, 
or under, ..V. V. Joseph's instructions with 
a false hammer mark manufactured in 
imitation of the mark used by me in mark¬ 
ing sleepers passed l)y me." 

The case was tried by the Western Sub- 
Divisional Magistrate, Rangoon, and it 
would seem that the idea originally was 
that the charge, on the facts proved sliould 
be one under s. 420, Indian Penal Code; 
but, for some reason which has not been 
explained, when the charge was actually 
framed, it was under s. 471 read with s. 468, 
Indian Penal Code. I mention this, because, 
I think, this would explain why the evi¬ 
dence has come up in the form in which it 
has. 

When the case came to be tried, after the 
evidence of Mr. Lamond, who had no per¬ 
sonal knowledge of Joseph’s malpractices, 
beyond the fact that sleepers, which, he 
cont nded, had never been passed by him, 
had been received by the Beugal-Nagpur 
Railway, the main evidence was found to 
be that of two witnesses named Hormasji 
and Chit Maung. Hormasji is a man who 
used to be a mill maiiager under Joseph. 
Hs has parted with Joseph on what are 
clearly, unfriendly terms, and, since he left 
his employment, there has been a civil suit 
between them with regard to his pay and 
Provident Fund. Chit Maung is Hormasji’s 
•wife's nephew, and he would appear to be 
more or less a hanger-on of Hormasji. 

Hormasji’s statement, so far as the forgery 
is concerned, is that, on Joseph’s instruc¬ 
tions, he got Chit Maung to make a ham¬ 
mer, which was an exact imitation of the 
one used by Mr. Lamond to mark passed 
sleepers ivith. Chit Maung corroborates 
his statement. It was stated by Hormasji 
that the way in which the false hammer 
was used was as follow®:— 
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The Bleepers, which -were to be passed 
by Mr. Lamond, were cut a few inches 
lunger tliaii necessary ; they were then put 
up to Mr. Lamond, and he passed them. 
Subsequently, afier he had departed, an 
iuch or so was cut olf each end of the sleep¬ 
ers, or some of them, which he had passed, 
thereby removing his hammer marks. In 
place of the sleepers so treated, a false 
hammer mark was put on the sleepers which 
Mr. Lamond liad either rejected, or not 
seen, and which may or may not have been 
of the pre-icribed • kind of timber. These 
were shipped in place of the ones which Mr. 
Lamond had passed, and then the sleepers 
from wbich the genuine marks had been 
removed were put up again for Mr. Lamond 
to pass on his next visit. 

It is quite patent that, without the evi¬ 
dence of Hormasji and Chit Maung, the case 
would have to fall, and the first legal point, 
which was argued before me in this appeal, 
was that Hormasji and Chit Maung were 
wrongly examined as wutnesses, and that 
their statements on oath should not have 
been recorded by the Magistrate and must 
be excluded from the consideration of the 
Court. 

I will deal with this point first. 

The argument, which was placed before 
me, lias a certain amount of support from 
several old rulings, and one new one. As 
1 have said, the original complaint was 
made by Mr. Lamond to the Police, and 
only one accused person was mentioned in 
it, namely, A. V. Joseph, the present appel¬ 
lant. He was also tlie only accused person 
sent up for trial before the Magistrate. 
Hormasji and Chit Maung, if their state¬ 
ments are believed, were undoubtedly ac¬ 
complices in the offence charged, for both 
of them knew of the use to which the 
hammer w'as intended to be put. They have 
not been tendered pardons for the simple 
reason that no pardon could legally have 
been tendered to them, for the offence 
charged was one triable by a Magistrate. 
They have not been sent up for trial before 
any Court, and, consequently, they have 
not been convicted, acquitted or discharged. 

The argument put forward on behalf of 
the appellant is that, as soon as the Police 
began their investigation, it was their 
bounden duty, under s. 170, Cr. P. 0., lo 
have taken steps against both Hormasji 
and Chit Maung, and that the Police have 
disobeyed an imperative direction of the 
Cr, P, C. in not sending them up as accost 
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persons before a Magistrate, despite the 
fact that they were not mentioned in Mr. 
Lamond’s com plaint. It is argued that they 
really come under the category of “accused 
pei*sons, ’ and that, consequently, no oath 
could have been administered to them 
unless they were made approvers, which 
they could not be made in view of the 
section under which the complaint was 
made. 

For authority on this point, the fiist case 
to be quoted is that of R€g,v. Hajimanta, 
fl). In that case several accused weie sent 
up for trial on charges of theft and kindred 
sections, and two persons, who, according 
to their statements, were accomplices in 
the alleged fraud, w^ere brought before the 
Magistrate under a warrant issued by him. 
The Magistrate gave each of them a certi¬ 
ficate of pardon, purporting to be under 
s. 317, Cr. P. C. They were then examined 
as witnesses. After their examination was 
complete, they were informed tl»at their 
pardon Avas invalid, and they were asked 
whether they adheiedto their statements, 
and they replied in the affirmative. It Avas 
held that they Avere “accused persons;" 
that they had not been legally pardoned ; 
and that, therefore, they could not be 
examined as Avitnesses until they had been 
acquitted, discharged or convicted, and 
their evidence Avas rejected as absolutely 
inadmissible. That case differs from the 
one under consideration, in that the Avit¬ 
nesses had actually been arrested and 
brought before a Magistrate. Whereas, in 
the present case, the two witnesses had 
never been arrested at all. 

The next case is that of Queen-Empress v. 
DalaJiva (2J, in Avhich, following Reg. v. 
Hanmanta (1), it was held, that in a case 
in which a pardon cannot legally have been 
given, an accused person could not be 
examined as a witness. This case was also 
followed in Empress of India v. Asghir All 
(3) in which the facts were almost the same. 

These are all old cases; but the case upon 
AA'hich the appellant's Counsel mainly relies 
is a case from the Court of the Judicial 
Commissioner, Nagpur, namely, Govinda 
Sambhuji Mali v. Emperor (-1), Avhich, I 
understand, has also been officially publish¬ 
ed by the Nagpur Court. This aa^s also a 

(1) 1 13. GIO; 1 Ind. Dec. (n. s.) 405. 

(2) 10 B. 100; 5 Ind. Dec. (n. s.) 512. 

(3) 2 A. 2(;0; 4 Ind. Jur. 250; 1 Ind. Dec. (n. s.) 
727. 

^^^4) 58 Ind. Cos. 149; 1C N. L, It. 9; 21 Cr. h. J. 
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case concerning a forgery. It Avould appear 
that one Sakharam Diaaji was concerned 
ill the forgery. He made a statement lu 
the Police, hut Avas never arrested, nor 
brought to trial before tlie Magistrate, lie 
Avas, however, examined as a witness against 
the rest of the gang, and mainly upon his 
evidence, itAvoiild appear, they were convict¬ 
ed. The point was raised tliat he was not a 
competent Avitness, following the cases I 
have already mentioned. 

It would seem, however, that the learned 
Additional Judicial Coniniissiuner held that 
he Avas a competent Avitness, e\'en though 
illegall}’^ converted into a Avitness, but 
it was held that, as the trial had been 
in disobedience of an express provision 
of the Code, it Avas bad, and that the 
proceedings must be set aside. In coming 
to this conclusion, the learned Addi¬ 
tional Judicial Commissioner consider¬ 
ed that he was following the principle laid 
down by their Lordships of the Privy 
Council in Sub'rahmania Ayyar v. King- 
Emperor (5). 

It Avill be seen then that, even this 
case [Govidna Sambhvji Mali A^ Emperor 
(4)1 upon Avhich appellant’s Counsel mainly 
relies, cannot be held to be in support of 
the contention that the Avitness, Sakharam, 
Avas an incompetent witness. On page 453* 
column 1, there is a definite statement which 
runs as follows:—“I hold that Sakharam, 
eAmii if illegally converted into a Avitness, is 
nonetheless a competent witness. This 
view, Avhich is in accordance with the plain 
meaning of s. 342 (4), is supported by the 
authorities and is based on reasons of con¬ 
venience." 

There is, indeed, ample authority for hold¬ 
ing that a Avitness of this nature is a com¬ 
petent Avitness. In Queen-Empress v. Mona 
Puna (6), Avhere several persons had been 
arrested in connection with a case of house¬ 
breaking and tlieft, one of the per.sons so 
arrested made certain disclosures to the 
Police, Avhereupon the Police discharged 
him and made him a Avitness, and, at the 
trial, he gave e\*idence against the accom¬ 
plices Avho Avere all convicted. It was held 
that the evidence of this person Hari was 
admissible under s. 118 of the Indian 
Evidence Act, despite the fact that he had 

(5) 25 M. 01; 11 M. L. J. 233; 3 Bom. L U. 540; 28 
I. A. 257; 5 C. W. N. 666; 2 Weir. 271; 8 Sar. P. C. J. 
160 (P. 0.). 

(6) 16 B. 661; 8 Ind. Dec. (n*. s.) 919. 
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been illegally discharged by tlie Police. 
This case follows an unreporled case of 
the High Court of Calcutta, which is given 
on pages 667 and (I'iS*. 

There is another case of Mohesh Chmuhr 
Kopaliv. Mnlich-h Cluoidcr Dass |7). In tliis 
case Mohesli Clinnder J)ass and one 
Dulaladee were jointly accused of stealing 
paddy. It was apparently a complaint case. 
Tlie ^lagistrate issued process against 
Mohesh Chunder Da.ss only. It was sought 
to examine Dulaladee as a witness for the 
defence; but the Magistrate, following l-ieg. 
V. Hunmanta (Ij,refused to examine liim. It 
was held that Dulaladee should have been 
examined as a witness. The case w.as not 
apparently argued before tlic Bench; 
but, nevertheless, it must be taken to he 
the opinion of the Higli Court. 1 may add 
that it was a two>Judge decision. 

I am asked to distinguish this case from 
the present one, because that was a case in 
which the “accused person was sought to 
he examined as a defence wilness”. But, 
nevertheless, in these cases s. 118 of the 
Evidence Act has been relied upon us a 
basis of decision, and s. 118 in no way dis¬ 
tinguishes between witjiesses called for the 
prosecution and those called for the defence. 

I would also mention the case of lUinu 
Shigh V. Emperor (8). In this case many 
authorities have been quoted which may, 
howover, be sinnmed up in the statement 
appearing on page 1357t:—“The law, how¬ 
ever, is well settled, and there can he no 
controversy on the point that an accomplice, 
if he is not an accused under trial in the 
same case is a competent witness and may 
as any other witness, be examined on oath." 

It is true, as was pointed out to me, that 
after making this statment, the learned 
Judges proceeded to discuss the matter 
for about five pages, and I am asked to 
hold that this shows that their statement, 
that there can be no controversy on the 
point, is hardly correct ; but I take it that 
they were merely summing up the results 
of their investigation before giving details 
of it. 

Ixi Empress V. Diu'ant (9), where accused 
persons were being tried separately, because 
one was a European British subject and 
the remainder were Natives of India, and, 

(7) 10 C. L. R. 553. 

(8) 33 O. 1353 at p. 1357; 10 G. W. X. 062; 4 Cr. L. 

1 ^ 5 * 

^(9 ) 23 B , 213; 12 Ind. Dec. (k. b.) 141. 
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tlierefore, were entitled to a separate Jury, 
it was held that Durant was entitled to call 
his co-accused as defence witnesses; and it 
was lield that “/Ae acoised" in cl. 4 of s. 342 of 
the Cr. P. 0., means the accused then under 
trial and under examination by the Court, 
Here also the witnesses were sought to be 
examined for the defence, hut, as 1 have said 
before, s. 118 of tlie Evidence Act makes no 
distinction between witnesses called for the 
})rosecution and those called for the defence. 

The most recent case would appear to be 
that of Akhoij Knmar Mulcerjee v. Einperor 
(10) in which it was held that an accused 
person actually under trial at the time can¬ 
not be sworn as a witness and no accused 
jointly tried, is a comi)etent witness for, or 
against, the co-accused; ])ut, when accused 
personsarc triedseparalely, each one, though 
implicated in the same offence, is a com¬ 
petent witness at the trial of the other. 

It will be noticed that the words “at the 
trial of the other" are used without distinc¬ 
tion as to whether he is sought to be examin¬ 
ed as a witness for, or against, the co-accused. 
It will, I think, therefore, be seen that there 
is ample justilication for the dictum that 
it is now bevond controversy that an accus- 
ed i)erson, when not being tried jointly 
with a co-accused, is a competent witness 
for, or against, him. 

1 will now proceed to deal with the 
second part of the Nagpur case [Govinda 
Sambliuji Mali v. Emperor (4)J in which it 
was held that, because the Police had 
failed to do their duty under s. 170, and 
becau.se the Magistrate had failed to issue 
process against a person shown to be im- 
l^licated in the crime under s. 204, Cr. P. C., 
the whole trial was bad. It will be noticed 
that s. 170 of the Cr. P. C., appears in 
CMi. V, which relates to information to the 
Police and their powers to investigate. 
The dictum of the learned Additional 
Judicial Commissioner is based uponSwA- 
rahmania Ayyar v. King-Emperor (5). That 
was a case in which the provisions of the 
Cr. P. C. with regard to joinder of charges 
had been infringed. There had clearly 
been a mis-joinder of charges. The indict¬ 
ment referred to no less than forty-one 
acts. Their Lordships of the Privy Council 
set aside the conviction, holding that the 
trial was illegally conducted. They state 
at page 9S*:—“But this trial was prohibit¬ 
ed in the mode in which it was conducted. 

(10) 45 Ind. Gas. 999; 45 C. 720; 27 C. L. J. 91; 32 
C. W. N. 405; 19 Gr. U J. 663. _ 
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. . . . . and, therefore, the conviction 
was set aside. This is the point which 
the learned Additional Judicial Commis¬ 
sioner professes to have followed; but it 
must be noticed that their Lordships arc 
only referring to the “ trial " and “ the 
mode in which it was conducted." They 
are in no wa}% whatsoever, adverting to the 
previous investigation by the Police. 

I am quite unable to agree that Suhrah- 
Tnania Ayyars case (5) is a warrant 
for holding that every trial, which is 
preceded by a Police investigation, which 
has failed to comply with Ch. V of 
the Cr. P. C. in its entirety, is thereby 
void. For example, it is possible that the 
Police may search a dwelling and find in 
it stolen property; the witnesses to the 
search may be men of unimpeachable 
character, but not living in the locality in 
which the search is held. This would be 
a breach of s. 103 of the Cr. P. C.; but, 
nevertheless, the fact of the finding of the 
stolen property may be proved beyond all 
possible doubt. If every breach of the 
Cr. P. C. renders the trial which follows it 
void, the owner of that house could never be 
convicted of possession of stolen property. 
Subraliviania Ayyars case (5) must be 
held to refer to a trial of such a case, 
and it goes no further than that. 

It was next argued that it was the duty 
of the Magistrate, on receipt of the Police 
papers and before beginning the proceed¬ 
ings under s. 201, to have issued warrants, 
orsummonses, to Hormasjiand Chit Maung, 
and that they should then have been put 
in the dock together with Joseph. How 
he could have done this, I entirely fail to 
see. All that he had before him was the 
Police charge sheet, on which Joseph's 
name, alone appears. There is nobody else 
mentioned on the charge sheet except 
Joseph. Hormasji appears in the list of 
witnesses, and all that is noted against his 
name is that "he will prove that the accused 
gave instructions for false hammers to be 
made for sleepem which had been passed 
to be butted and inferior sleepers to be 
marked with a false hammer mark and 
substituted therefor, and that the cost of 
the sleepers, (? hammers), was entered in the 
accused’s account.” There is nothing here to 
suggest that Hormasji was supposed to be 
an accomplice. 

Chit Maung also appeal's in the Avitness 
Ust| and all that is noted against him is 

Ifi 


mer. 

There is nothing whatsoever to suggest 
that either of these men is an accomplice. 

Appellant’s Counsel argued, no doubt 
inadvertently, that the Magistrate had the 
Police papers before him, and that he could 
have referred to them; but this was ob¬ 
viously suggested in a moment when learn¬ 
ed Counsel had forgotten the new form of 
s. 162, Cr. P. C. It appears to me that, 
when the charge sheet was placed before 
the Magistrate, he could do nothing but 
issue process against Joseph only. It is 
possible that, as the case progressed, he 
might have thought fit to join Hormasji as 
a co-accused, or he might have directed 
the Police to take action against him in 
separate proceedings, or he might have 
taken the course that he did and left the 
matter for future consideration. 

There is nothing in the Code, so far as 
I am aware, which states that a Magistrate 
is bound, at any stage of a trial, to stop 
the proceedinge, arrest any person against 
whom he thinks there is a chance of getting 
a conviction, and si art the original trial 
de novo. There is nothing on the record 
to show that Hormasji, or Chit Maung, has 
ever been promised a pardon, and, even if 
they had each been granted an illegal 
pardon, they would merely be in the same 
position as many of the persons who 
have been declared competent Avitnesses 
in the various cases 1 have already cited. 

I see no reason Avhatsoever for hold¬ 
ing that the evidence of Hormasji and 
Chit Maung must be excluded from consi¬ 
deration. 

Appellant’s Counsel had much to say 
about the Police, who, by failing to arrest 
Hormasji and Chit Maung, connived at the 
offence of "compounding a felony." This, 
however, is not an offence as such under 
the Indian Penal Code, Avhich knows 
nothing of "felony," and I note that the 
section under which, he says, they have 
committed an offence is s. 213, Indian Penal 
Code, A reference to this section, however, 
shows that the gist of it consists in accept¬ 
ing, or obtaining, a gratification in consi¬ 
deration of screening a person from punish¬ 
ment. But there is no evidence any¬ 
where, which suggests that Hormasji 
bribed the Police, still less that Chit Maung 
did. 

I hold, then, that Hormasji and Chifc 

Maung are competent witnesses against th 9 
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.appellant, and that their evidence against 
him must be considered. 

The next law point wiiich was taken tip 
was a complaint that Mr. Lamond’s com¬ 
plaint to the Police only referred to an 
offence under s. 420, Ind'ian Penal Code; 
and that it gave no specific details of time 

and place. I do not quite follow the criticism 
involved. 

Had Mr. Lamond’s complaint tothePolice 
been a charge framed by a Magistrate, or 
had it been a plaint in a civil suit, one 
would certainly have expected much greater 
detail and definition. Nowhere, however, 
have I seen it laid down that a First Infor¬ 
mation Report to the Police has got to be 
made with the same precision and particu¬ 
larity as a charge, or a plaint in a civil 
suit. It is the charge, as framed by the 
Magistrate, that the accused has to answer, 
and not the First Information Report, nor, 
ultimately, the charge-sheet sent up by the 
Police. 

Another legal point taken up on behalf 
of the appellant was that the Magistrate 
had wrongly admitted a large amount of, 
what was termed, “evidence of prejudice.” 
This consisted of two sets; one was a large 
bundle of copies of decrees recently passed 
against Joseph; and the other was a series 
of letters found in the appellant's letter- 
books, which show apparently that he had 
.been complaining about Mr. Lamond’s 
.strictness in passing sleepers, and also 
that he was making desperate efforts to get 

• all kinds of sleepers, which were not in ac¬ 
cordance with the specification laid down in 
-his contracts, passed as being in compliance 
with his contracts. For example, he 
writes to one of his contractors telling him 
to get his sleepers passed “as Taukkyan,” 
suggesting that some of them were not 
Taukkyan really, but of different kinds of 
wood—a point which is emphasised in the 
following Ex. of YY, which refers to an at¬ 
tempt to pass red coloured Thitsi. Zinbyoon 
and Banbwe as Taukkyan. 

It is clear that these can, in no way, be 
held as direct evidence of the appellant's 
having forged, or used forgeries. But the 
decrees may well show the scarcity of 
money, which would perhaps be a motive 
for forgery, and thereby relevant under s. 8 
even though not directly admissible under 
8. 11; and the attempts to pass off inferior 
sleepers would possibly come under the 
t same category. These attempts, in part at 
t-.nny rate, ai)d the appellant may 
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have had to have recourse to a false hammer 
in order to get through some of the sleepers, 
which, by trickery, or other means, he 
had failed to get Mr. Lamond to pass with a 
genuine hammer. 

Another law point raised was that it was 
perfectly clear that Joseph did not make 
the hammer himself; that, therefore, he did 
not forge it; that, he certainly did not make 
hammer marks on the sleepers; that, there¬ 
fore, he did not forge any mark on the 
sleepers; that, in consequence, a convic¬ 
tion of a substantive offence must he bad; 
and that, all that he could have been convict¬ 
ed of, at the worst, would be of abetment of 
the substantive offence. 

It was argued that, even if I found the 
facts as the Magistrate has found them, I 
must acquit the appellant of the substan¬ 
tive offence, and that I could not alter a 
conviction in appeal into one of abetment of 
a substantive offence. It appears to me that 
this argument is entirely devoid of merit. 
Section 236 of the Cr. P. C. states that if 
a single act, or sei ies of acts, is of such a 
nature, that it is doubtful which of several 
offences the facts which can be proved will 
constitute, the accused may be charged 
with having committed all or any of such 
offences, and it is very common thing to 
have a man charged in the Sessions Court 
with murder under s. 302, abetment of 
murder under s. 302 read with s. 109, and 
also under s. 302 read with s. 114, such 
joinder is a matter of every-day occurrence 
and I have never before known it to be at¬ 
tacked as illegal. 

Section 423 of the Cr. P. C. states that an 
Appellate Court, in an appeal from a con¬ 
viction, may alter the finding; and s. 237 
of the Cr. P. C. states that, in any case men¬ 
tioned in s. 236, if the accused is charged 
with one offence, and it appears that he 
committed a different offence for which he 
might have been charged under that 
section, he may be convicied of the offence 
which he is shown to have committed, even 
though he was not charged with it. From 
this it is quite clear that a man, who is 
charged with a substantive offence, and 
nothing else, can always, without framing 
a further charge, be convicted of abetment 
of it.^ If authority for this statement is 
required, it can be found in cases of Kekr 
Singh v. Emperor (11), Yeditha Subhaya 

_ (11) 59 lad. Cas. 913; Cr. L. J. 161; 11 T. W. 

J.921 yr« 
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y. Emperor (12) and Lola Ojha v. Queen- 
Empress (13). 

It was argued that a hammer is not a 
document and that, therefore, it is not sus¬ 
ceptible of being forged. This argument is 
based on a dictum of Lord Justice Cockburn 
in Reg v.'Closs (14); but itis pointed out that 
this is a decision under the English Com¬ 
mon Law, where the definition of “docu¬ 
ment” is narrower than it is under the 
Indian Penal Code. This is shoum in 
Mayne’s Criminal Law of India, page 756, 
and Gour’s Penal Law of India, 2nd Edition, 
page 625. 

Holding, therefore, as I do, the law points, 
that have been raised by the appellant's 
Counsel, against him, it is necessary for me 
to turn to examine the evidence in detail to 
decide whether Hormasji and Chit Maung 
are accomplices who can be believed with¬ 
out corroboration; and, if I consider that 
corroboration is necessary, whether there is 
sufficient corroboration to enable me to ac¬ 
cept their statements. 

[His Lordship then discussed the evidence 
of the accomplices, and disbelieved the 
evidence as untrustworthy. He acquitted 
the appellant on the materials on the re¬ 
cord.— Ed.] 

K. S. D. & N. H. 

(12) 15 Ind. Cas. 85; 13 Cr. L. J. 453; (1922) M. 
W. N. 725; 12 M. L.T. 203; 23 M. L. J. 722. 

(13) 26 0. 863; 3 C. W. N. 653; 13 Ind. Dec. (m. s.) 
1153. 

(14) (1858) 27 L. J. M. C. 31; 3 Jur. (x. s.) 1309; 
Dears & B. 460; 6 W. R. 109; 7 Cox. C. C. 491. 


OUDH JUDICIAL COMMIS¬ 
SIONER'S COURT. 

Criminal Reference No. 28 of 1924. 

September 9, 1924. 

Present;—Mr. Dalai, J. C. 

Pandit RAM CHARAN— Accused 

—Applicant 
versus 

IMPROVEMENT TRUST, LUCKNOW— 
Complainant—Opposite Party. 

17. P. Municipalities Act (II of 1916), s. 307—Dis¬ 
obedience of notice — Offence — Notice, validity cf,pi’oof 
of. 

For a conviction under s. 307 of the U. P. Muni¬ 
cipalities Act it is necessary to prove that the notice 
disobeyed by the accused was issued under the pro¬ 
visions of the Act or under a rule or a bye-law, 
lx a notice is not issued according to the provieioud 


of the Act or under a rule or a 6ye-law a persouto 
whom notice is issued may disobey it and yet not be 
liable to punishment, [p. 243, col. 2.] 

From the mere fact that a person accused under 
s. 307 of the U. P. Municipalities Act admits that he 
received the notice and disobeyed it, it does not 
follow that he is guilty. It is open to him; to plead 
that the notice was issued without authority and 
without reason. [i6id.] 

Reference made by the Fourth Addi¬ 
tional Ses'sions Judge, Lucknow, dated the 
31st July 1924. 

Messrs. H. C. Dutt and Ramacharan, for 
the Applicant. 

The Government Pleader, for the Opposite 
Party. 

ORDER* —The mat erisa very simple 
one. A notice was served on the applicant by 
the Trust and the notice was disobeyed. 
The Trust then prosecuted the applicant 
under s. 307 of the Municipalities Act II 
of 1916. On inquiry made by the learned 
Joint Magistrate either the applicant stated 
or it was stated on his behalf that he did 
receive the notice and disobeyed it. The 
Court presumed from this that there was 
an admission of guilt. It was overlooked 
that there can be a defence of the notice 
having been issued without authority and 
without reason. It is distinctly said in 
s. 307 that the notice should be one issued 
under the provisions of the Act or under 
a rule or a bye-law. If a notice is not issued 
according to the provisions of the Act or 
under a rule or a bye-law, the person to 
whom the notice is issued may disobey it 
and yet not be liable to punishment. The 
learned Magistrate makes the same mistake 
in law in his explanation which is marked 
(2). What he says is: “Accused was asked 
to show cause. He had nothing relevant 
to say as the offence consists in failing to 
obey the order contained in the notice 
served on accused. Accused admitted ser¬ 
vice and failure to obey it.” The learned 
Magistrate does not go further and state 
that the accused admitted that the Trust 
was justified in issuing the notice that it 
did. Even if an order of a Court is issued 
without authority or jurisdiction, it may be 
disobeyed with impunity. 

I set aside the conviction and sentence 
and order a re-trial of the case according to 
law. The fine, if any recovered, shall be 
refunded. 

z. K. Conviction set aside, 
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RANGOON HIGH COURT, 

Civil Miscellaneous Appeal No. 17 

OF 1924. 

December 8, 1924. 

Present Justice Carr and 

Mr. Justice Maung Gvi. 

MAUNG SHWK PIIWE and others 

—Appellants 

versus 

MA ME HMOKE —Respondent. 

yriwiiKil Procedure Code (Act V of 7696), iw. 105 (c), 
Ji7d—Successor of TiyingJudge, whether can order pro¬ 
secution—Omission to make foivial complauit, effectof 
—Complaint ayainst person not party to sult—Court, 
jurisdiction of. 

Under 6. 476 of the Or. P. C.. the power to 
order prosecution may be e.xercised by any Judge 
of the Court concerned and not only by the Judge who 
tried the case. 

The fa<‘t that instead of making a formal com¬ 
plaint, the Court sanctioning the prosecution merely 
directs a copy of its order to be sent to the District 
Magistrate for ncceesaiy action dees not vitiate the 
order ina.smucb as the defect is merely formal, [p. 244 
col. 2.] ’ 

For offences mentioned in s. 195 (c), Cr. P. C., the 
Court has jurisdiction to lile a complaint only against 
parties to the suit, [itid.] 

C.T.Guruswamy v. D. K. S. Ebrakim, S4 Ind Cas 

(1U25; A. 1, K. (R.) 28; 26 Cr. L. j! 

29o, followed. 

Appeal from the order of the District 
Court, Pegu, in C. M. No. 82 of 1923. 

JUDGMENT. 

Carr, J,—In Civil Regular Suit No. 24 
of 1923, the District Court of Pegu, Ma Me 
PImoke was plaintiff and the first appellant 
Ko Shwe Hpo was the first defendant. 
The other appellants were not parties to 
that suit. The suit was heard by the Ad¬ 
ditional District Judge, U. E. Maung, who 
on the 29tli September, 1923, decided it in 
favour of the plaintiff. The defendants 
had put forward a written agreement Ex A 
which the Judge believed to be false On 
the 17th October, 1923, i. e., only 18 ’ days 
after the decision of the suit, Ma Me Hmoke 
applied under s. 195, Cr. P, C., for sanc¬ 
tion to prosecute the appellants under 
S8. 465 and 468, Indian Penal Code, in res¬ 
pect of the document Ex. 1. This was pre¬ 
sented to the Judge U. E. Maung who tried 
the suit. He, equally with Ma Me Hmoke a 
Pleader, overlooked the fact that as the Cr. 
P, C., now stands, sanction to prosecute 
cannot now be granted under s. 195. He 
ordered notice to issue to the appellants to 
show cause. He was then succeeded by U Ba 
On, who, on the 19th November noted in 
the diary that sanction did not now appear 

necessary. He allowed respondent's Plea- 
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der time to argue the question and on the 
28th November an amended application was 
filed asking that action be taken under 
s. 476, Cr. P. C. Ultimately, on the 22nd 
December, the Judge ordered the prosecu¬ 
tion of the appellants under the provisions 
of s. 476, Cr. P. C. It may be noted that he 
did not strictly comply with the provisions 
under that section by making a formal 
complaint, but merely directed a copy of 
hisordertobesentto the District Magis¬ 
trate for the necessaiy action. This,in iry 
view, is only a formal defect and does not 
vitiate the order. This is an appeal against 
that order. So far as concerns appellants 
Nos. 2 to 6, the order must clearly be set aside. 
They are not parties to the suit and the 
decision C. T. Guricsivamy v. D. K. S. 
Ehrahim (1) is a sufficient authority for the 
proposition that for offences mentioned in 
s. 195 (r), Cr. P. C., the Court has jurisdic¬ 
tion to file a complaint only against parties 
to the suit. As regards the first appellant 
reliance is placed on Begxi Singh v. Emperor 
(2), Ruhiinadullah Sahib v. Emperor (3) 
and Aiyakannu Pillai V. Emperor (4). In 
these cases it was held by Full Benches of 
the Calcutta and Madras High Courts that 
action under s. 476 can be taken only by 
the Judge who tried the case and that it 
must be taken at least very promptly after 
the conclusion of the trial. I do not think 
it necessary to discuss those cases in full 
mr in my view they are rendered obsolete 
recent amendments of the Code. 

1 he Calcutta case is the leading one. In 
it, the learned Chief Justice, in arriving 
at the conclusion that the power was given 

to the Judge who tried the case said: 
rhe expressions in the section ‘is of the 
opinion that there is ground’, ‘committed 
before it or brought under its notice in the 
courae of a judicial proceeding,’ seem to 
mdicate with some clearness that it is the 
Judge alone who tries the case who can 
summarily, and at once, send the case for en¬ 
quiry to the nearest Magistrate.” Now, how¬ 
ever sound these observations might have 
been m respect of the wording of the section 
as it then stood they have no application 

pi®I t ^ “ C. W. N, 668; * 

Ur. L. J, 398; 2 M. L. T 298 

T. ra ^ -f- * 
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to tlie present section, which reads :— 
When any Court is, whether on application 

.. or otherwise, of opinion that it is 

expedient in the interests of justice that an 
enquiry should he made into any offence 
referred to under s. 195, sub-s. (1), cl. (b) 
or cl. (c), which appears to have been commit¬ 
ted, or in relation to a proceeding in that 
Court .’’ The difference is very signi¬ 

ficant and, in my opinion, it is clear that 
the power may now be exercised by any 
Judge of the Court concerned and not only 
by the Judge who tried the case. The 
learned Chief Justice remarked : “If months 
after the trial the Court may act \inder 
s. 476 it is difficult to appreciate the neces¬ 
sity for s. 195.” He pointed out that under 
s. 195 sanction can be granted subsequent¬ 
ly and by the successor of the Judge^ who 
tried the case, quoting Dharamdas Kamar 
V. Sagore Santra (5) as authority for this. 
The judgments of other learned Judges in 
that case and in the others mentioned show 
that they were moved by similar consider¬ 
ations in arriving at their decision. Sanc¬ 
tion under s. 195 has now been abolished 
and s. 476 has been so modified as to allow 
the Court to act either on its own motion 
or on application. The application now 
made under that section occupies exactly 
the same position as one made formerly 
under s. 195 and I see no reason whatever 
why on such an application action should 
not be taken by the successor of the Judge 
who tried the case On the question of de¬ 
lay there has not, in my opinion, been any 
undue delay in filing the application in this 
case. It was filed in little over a fortnight 
and. that it was in the first instance miscon¬ 
ceived vras the fault of the Pleader. It 
may be added in excuse for him that the 
amendments of the Code had then been 
in force for only some six or seven weeks. 
In my opinion, therefore, there is no ground 
in law for interfering in this case as regards 
the first appellant. On the facts also I see 
no ground for interference. I would, there¬ 
fore, dismiss the appeal of the first appel¬ 
lant Mg. Shwe Pho. I would allow the ap¬ 
peals of the remaining appellants under 
8. 476 (&), Cr. P. O., and direct that the 
complaint as against them be withdrawn. 

Maung* Gyl, —I concur. I should 
like to note, however, that in such cases, 
applications should be made promptly. 
In the special circumstances of the case, 

(5) U 0. W, N, U9i i Or. U J, 464, _ 


however, I consider that the application 
was sufficiently prompt. 

|c, s, p, Appeal partly allowed, 
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Criminal Appeal No. 859 of 1923. 
February 6, 1924. 

Present: —Mr. Justice Mukerji. 
KISHEN LAL and others—Accused- 

Appellants 

versus 

EMPEROR— Respondent. 

Penal Code (.tcf XLV of ISOO), ss. 90, SS-^, SSS— 
Right of private defence not pleaded— Court, duty of 
—Public servant actijig in good faith —Private defence, 
right of, whether exists—Arresting Police Oljicers, as 
dacoits—Criminal Procedure Code (Act I’ of ISOS), 
s. 150—Accused not identified immediately after aivest 
—Conviciiort, whether good. 

Even where a right of private defence is not 
pleaded, tlie Court, on finding on tlie evidence before 
it, that the accused acted in the exercise of his right 
of private defence, is bound to take cognizance of 
the fact. [p. 252, col. 1.] 

Yusuf Husain v. Emperor, 44 Ind. Cns, 075; IG A. 
L. J. 169 at p. 171; 19 Cr. L. J. 371; 40 A. 281, fol¬ 
lowed. 

There is no right of private defence against an act 
of a public servant a'^tiug in good faith and under 
colour of his oflice, although that act may not be 
strictly justiliable in law. [p. 252, cul. 2.] 

The right of private defence against property con¬ 
tinues. where mbbery is attempted, only so long as 
the offender causes or attempts to cause to any 
person death or hurt or wrongful reslniint or as long 
as the fear of instant death or of in.stant hurt or of 
instant personal restraint continues, [ibid.] 

Both 8S. 332 and 333 of the Benal Code require a.s an 
ingredient of the ofTenoe the presence of an intention 
on the part of the accused person, namely, to prevent 
or deter a public servant from discliarging his duty. 
Where, therefore, the accu.sed i)ersons are unaware of 
the fact that the persons whom they have confined are 
public servants, thev are not guilty of any olTence. 
[p. 252, col. l.J 

Where the accused believed certain Police Officers to 
be dacoits who had in the attempt to escape arrest 
used a revolver and thus committed a non-bailablo 
and cognizable offence : 

Held, that they were entitled to arrest the men and 
keep them in confinement so long as it was necessary 
for making them over to the custody of Police Officers, 
[p. 252, col. 2; p. 253,.col. 1.] 

In no dacoity case, would a Court convict a person, 
who was not identified in the Jail or before a proper 
authority, immediately after the arrest, simply on the 
strength of identification conducted in the Court of the 
Committing Magistrate or the Sessions Judge, [p. 250, 
col. 2.] 

Criminal appear from an order of the Ses¬ 
sions Judge, Meerut. 

Mi.Nehal Chand, St. C. Thompson and Mr. 
Durga Charan Banerji^ for the Appel¬ 
lants, 
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Mr. Sankar Saran (Govomnient Pleader), 
ior the Crown. 

JUDGMENT. —This appeal relates to 
a very unfortunate incident which occurred 
in a village known as Dhariwala in the Dis¬ 
trict of Muzaffarnagar. Twenty-four persons 
have been convicted by the leamed Sessions 
Judge on charges under ss. 148 and 333 
read with s. 149 of the Indian Penal Code. 
The original charges on which the appel¬ 
lants and some others were committed to 
the Court of Session were ss. 148 and 
332/149 Indian Penal Code. In the Court of 
Session the charges were amended and in¬ 
stead of s. 332, s. 333 was substituted. But 
from the judgment of the learned Ses- 
frions Judge it would appear that, he took 
no notice of s. 149 of the Indian Penal 
C-ode. 

The facts which have been undoubtedly 
established in the course of the trial are 
shortly these :— 

The Bijnor Police wanted two persons 
Ganeshi and Bhagwana who were impli¬ 
cated in a case of dacoity. They got some 
information that these men were staving 
in Dhariwala, in the District of Muza'ffa^ 
nagar. A small Council of Police Officers 
w^as held at the village of Tissa in the Dis¬ 
trict of Muzaffarnagar on the 19th of May. 
It was then decided that, the City Kotwal* 
Ram Ratan Lai, of the District of Bijnorl 
the three Constables who had accompanied 
him, namely, Rumal Singh, Chhote Singh 
and Niaz Ahmad, the Sub-Inspector, Tahaw- 
war Ali of the Police Station of Bhopa in 
the District of Muzaffarnagar and a Police 
Constable Shiva Ram of the same Police 
Station, should go into the village of Dhari¬ 
wala in search of the two persons who w^ere 
wanted. 

Early in the morning, the party started 
from where they were staying and arrived 

^ 1 morning of 20th 

May 1923. The hour is important from 
various points of view. It is to be noted 
that in the judgment of the learned Ses¬ 
sions Judge It is mentioned at one place 
^at the party arrived at 6 in. the mornino-. 
But that is clearly due to an oversighT 
The party having arrived at Dhariwala left 
their tongas outside the village habitation 
and proceeded on foot. They met one 
Nanhwa who was loading a cart of manure 
They enquired of him where Ganeshi and 
Bhagwana were. Nanhwa directed thp 
party to the quarters of jogis. One oi th^e 

jogw, namely, Faqirft'was questioned and.he 
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directed the party to the house of one 
Debi Chauhan. This house was surrounaed 
by the Police. Some of the Police Officers- 
were near the house, some were at scme^ 
distance. One of the officers entered into 
the house of Debi. He noticed that an old 
woman was removing a bundle and he 
follmved her into a hut. AVhat happened 
thereafter is not very clear. It appears 
that at about this stage of affairs the Police 
Officers who ivere at or near Debt’s house 
were assaulted by a number of vil¬ 
lagers. The Sub-Inspector of Bijnor Rrm 
Ratan Lai came in chiefly for the assault. 
Tahaivwar Ali. the other Sub-Inspector got 
the news and hurried to the rescue. It ap¬ 
pears that there was a free fight, for we 
find that some of the villagers (more or less 
14 in number) also received injuries in- 
the course of the scuffle. Sub-Inspector 
Tahawwar Ali fired some shots and one 
of these hurt the accused peison, Shera. 
Thereafter 4 out of the Police were over-' 
powered and captured and two ran avay. 
A party went in search of them and caupht 
them. AH were then taken to the zemin¬ 
dar's t/e?*a or collection house, thence they 
were removed to a hut which has been de¬ 
scribed as dohari. The Police were kept' 
confined the whole day and night. In the 
course of the night one of the party man¬ 
aged toi*unaway. In the meanwhile, Pullu 
one of the men who had driven the tongas, 
ran away and gave infoimation. Earlj* in 
the morning some Police Officers including 
the Deput}' Superintendent of Police of the 
District of Bijnor and many of the villagers 
arrived and rescued the Police Officers. 
Then there was a more or less indiscrimi¬ 
nate arrest of able-bodied persons and a 
parade was held for identification by the 
Police Officers. Many arrested persons 
were let go. About 30 were sent up to the 
custody. 

Shera and his brother Mangal who were 
in the meantime in the hosptial were arrest¬ 
ed there. Thus 32 men were placed before 
the Committing Magistrate—the learned 
District Magistrate himself. He dischaiged 
two and committed 30 to stand their tiial 
before the Court of Session. The learned 
Sessions Judge acquitted 6 and convicted, 
as already stated, 24. 

The case which has been very fully argued 
on both sides divides itself into four por¬ 
tions:-— ^ . 

(1) We have to see what was the motive 
of the Rttack^ thaPolica Officers: - 


- - - 
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(2) Next we have to see who were the 
persoas who were connected with the 
attack. 

(3) Thirdly we have to see what are the 
offences under the Indian Penal Code that 
they committed. 

(4; Last but not least is the question or 
punishment. 

On the first point the learned Sessions 
Judcfe has found himself unable to give a 
clear answer. He begins his judgment by 
saying: “The facts of this case are not seri¬ 
ously in dispute, but it will never be known 
why the accused attacked the Police 
who were merely going to arrest a couple 
of dacoits in the course of their ordinary 
duty." 

Then he put two alternative probabilities 
before himself. He thought that there could 
only be two reasons for the offences, either 
the Police Officers mal-treated the village 
people or the accused persons were deter¬ 
mined from the very first to prevent a 
search of their houses “because they were 
all involved in a series of dacoiiy cases 
thit had taken place recently." He came 
to the conclusion that the latter was the 
more probable reason. Further he said that 
as the accused persons had not set up 
anv clear case and had contented them¬ 
selves mostly with pleading alibis it was 
impossible to tell witli certainty how the 
qu irrel arose. Having gone through almost 
the whole evidence that was before the 
■leirned Sessions Judge I have come to the 
conclusion that the theory set up in argu¬ 
ment before the learned Sessions Judge, 
namely, the officers were mistaken for 
dacoits or robbers who had come to extort 
property on false pretences, was the true 
one. The Deputy Superintendent of Police 
Mr. Hansnain who as I have said, was an 
officer from Bijnor, said that between 
Bijnor and Tissa the officers never put 
on any uniform for the purpose of conceal¬ 
ing their identity. The party met people 
on the way and told them that they formed 
a marriage party. It is to be noted that 
the party from Tissa arrived at 8 in the 
morning in the village. They came on 
ton^fas drawn by bullock.s which they 
left outside the village. It would have 
been subversive of the object for which the 
officcr-scime, namely, the arrest of dacoits 
who had taken shelter in the village, to 
have come in their uniforms. It is not the 
case that all the officers came suddenly on 
"horse back and surprised a obtain house 
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where they knew the persons wanted were. 
They did not know definitely where to find 
Ganeshi and Bhagwana. They had to make 
enquiries and they did make enquiries, as 
I have already stated. If they had been 
in uniforms it would have been impos¬ 
sible for them not to reveal their identity, 
with the result that the dacoits whom they 
wanted would take notice and run away. 

It seems to me, therefore, to be certain that 
the officers were without any uniforms. 
This theory is supported by a good deal of 
circumstantial evidence. I am not ignor¬ 
ing the fact that all the Police Officers and 
some other witnesses for the prosecution 
say that the officers were in uniforms, but 
I have serious doubts on the point. 

The witnesses differ as to where officers 
were stripped of their uniforms. The next 
morning, the whole village was raided by a 
large l)ody of men when arrests were made. 

It is not said that any of the uniforms were 
recovered. It would not have been easy for 
the villagers to do away with the uniforms 
of six. men. Besides, they were acting or 
supposed to have been acting in utter defi¬ 
ance of law. Under the circumstances it 
would not be likely that they would think 
it necessary to destroy the uniforms. 

The prosecution witness Rumal Singh 
(p. 199 of Judges's notes) says that no \mi- 
forms were taken off in the dera in his pre¬ 
sence. Niaz Ahmad, prosecution witness 
No. 5, says that the uniforms were taken off 
at the dera (p. 219 ibid). The Police Officers 
were all kept together and this discrepancy 
is inexplicable. Rumal Singh says that, when 
the villagers beat the party they said 
among themselves that the party were 
dacoits. Niaz Ahmad also says that the 
crowd which assaulted the Police party 
called them dacoits. Ram Ratan Lai pro¬ 
secution witness No. 6 says that when he 
was first attacked one or two people said 
that Ke was a dacoit. 

Banwari, prosecution witness No. 16, 
says that when he went inside the room 
in which the Police had been kept in 
confinement he recognised the thanedar of 
Bunor and that he told the accused Mehar 
■'®qgh that the party were Police but the 
answer given w^as that they were not Police 
Officers but were dacoits. He further said 
in his cross-examination that the party 
were in plain clothes (the word in verna'-'u- 
lar is sada which would mean plain clothes). 
The learned Judge has translated it as 
white clothes, - - - 
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The person who was first accosted by the 
Police OfiScers, namely, Nanhwa was produc¬ 
ed on behalf of the defence. He too says that 
the officers were in plain clothes. He fur¬ 
ther says that when he was asked the where¬ 
abouts of Bhagwana then he thought that 
they were Police Officers and the Police 
Officers themselves told liim that fact. 
There is, therefore, a substantial body 
of evidence to indicate that there were 
circumstances which made the villagers 
to suspect that the party of six were 
robbers who had come to rob the villagers 
on a pretext of searching for dacoits. 
When the villagers wanted to arrest the 
Police Officers there was a free fight 
(as I have already stated about 14 persona 
out of the accused were hurt), between the 
villagers and the Police Officers and in the 
course of the fight revolvers were fired. 
This last incident must have confirmed the 
villagers in their belief that the party were 
genuine dacoits who had come armed. 

As against the theory of the learned Ses¬ 
sions Judge- that the village people resent¬ 
ed the proposed arrest of Bhagwana and 
Ganeshi “ because they were all involved in 
a series of dacoity cases,” it has been pointed 
out that there is no evidence to substan¬ 
tiate it. Not a word has been said indi¬ 
cating that Ganeshi and Bhagwana had 
any relations in the village. There is 
nothing to show that the village people or 
some of them were suspected to have been 
dacoits. Indeed the very fact that the 
Police Officers did not think it necessary to 
have a larger party than they themselves 
formed goes to show that no serious conse¬ 
quences were ever feared. The learned Dis¬ 
trict Magistrate was examined in the Court 
below and he said that he never lieard 
the name of the village of Dhariwala till 
the incident occurred. This shows that the 
village had no bad reputation The 
learned Sessions Judge had the accused 
persons before him for several days and he 
observes in his judgment that they were 
men of exceptionally poor physic and of a 
very low type of intelligence. Indeed there is 
on the record evidence of incidents which 
show how poor in intellect all these men 
really are. The learned District Magistrate 
when the party of the accused persons were 
brought before him on the 21st of May 
1923, asked them if any of them had re¬ 
ceived any injuries and none of them toM 
him that they had. The learned District 
Magistrate put the question only to satisfy 
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himself as to whether the villagers had 
been illtreated but the villagers had not 
the intelligence enough to understand him 
and kept quiet. It was only, says Mr. 
Darling that after he had seen the medical 
report that he came to know that several 
of the accused persons had received in¬ 
juries. Under the circumstance it cannot 
be the case that the whole village or a con¬ 
siderable part of the inhabitants were 
involved in a series of dacoit 3 ^ cases. The 
incident of an old woman removing some¬ 
thing from Debi’s house, may have been 
accidental or due to an anxiety to save pro¬ 
perty from being taken by the supposed 
robbers. 

Let us now consider the conduct of tha 
villagers, themselves, to find out what they 
actually thought about the party. After 
the villagers had overpowered the Police 
party they took them to the zemindars dera 
and then confined them in a hut. They 
mounted guard day and night lest the party 
should escape. If they had any suspicion 
that the partj' were a body of Police Officers 
they would not have acted as they did. They 
would have simply beaten them and let them 
go. There could be no object to be gained in 
keeping them alive and intact in the hut, 
mounting guard against their escape, 
knowing it all the while that the news 
would get out and a larger body of officers 
and men would come and take them to 
task. The presence of the three government 
or 6-cmi-government officials, the paUvaHf 
the chaukidar and the mukhia also points to 
the same conclusion. The learned Sessions 
Judge has at one place in his judgment 
remarked that the villagers did not know 
what to do with these men. That can hard¬ 
ly be correct. They knew quite well what 
they were about. They were guarding 
them so that authorities might come and 
arrest the party in confinement. There 
could have been no idea of killing them 
and disposing of the bodies, though one 
of the Police men has suggested it. If such 
had been the idea, the night was the right 
time, but the confined men saw the light 
of the next day safe and alive. That the 
villagers did not inflict more injury than 
was inevitable in a free fight, between un¬ 
equal numbers and subsequent capture, is 
abundantly clear. The injuries on 5 of the 
Police Officers (though numerous in some 
cases) were all “simple.” Only one sustained 
a “grievous hurt", but even that was not 
eeriona. They knew that Shera on receive 
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ing the bullet injury had gone to the 
authorities to make a report. It is in evi¬ 
dence and has been satisfactorily establish¬ 
ed that Shera and his brother Mangal went 
away to complain. Of course, the villagers 
couldnot tell where Shera and Mangal actual¬ 
ly went. Shera and Mangal went directly 
to the District Magistrate of Muzaffarnagar 
and laid a written application before him 
stating a part of the incident. Shera and 
Mangal have been described as ring-leaders 
in the affair. But if Shera and Mangal 
knew that they were in the wrong, they 
would not have themselves gone to the high¬ 
est District authority. It is clear, there¬ 
fore, that the villagers never knowing or 
suspecting that they had Police Officers in 
confinement were guarding them so that 
Police Officers might come and arrest those 
whom thej’’themselves had arrested. lam, 
therefore, clearly of opinion that the whole 
affair is (not a comedy but) a tragedy of 
errors. 

Now let us see who were the people who 
took part in the affair. On this point un¬ 
fortunately the judgment of the learned 
Sessions Judge gives this Court no assist¬ 
ance. He has given reasons, and very good 
reasons too for acquitting six of the ac¬ 
cused persons before him. Then he finishes 
the case against the remaining 24 accused 
persons by a single sentence, viz.^ by saying 
that he considers that they had taken part 
in the riot. Fortunately, however, the 
Counsel for the appellants and the Crown 
have taken great pains and the Crown 
Counsel had the assistance of the prosecut¬ 
ing Inspector. 1 am in full possession, 
therefore, of the entire body of evidence 
that is against the individual appellants. 

Among the appellants there are three 
persons who are more or less connected 
with the Government, namely, the patwari 
Kishan Lai, Gopi, the mukhia and 
Ghasita, the chaukidar. As against these, 
the Police evidence is clearly to the effect 
that not only they took part in the riot 
but excited others in causing hurt to 
the Police Officers. Only in one case, 
there is one of the Police Officers, namely, 
Shiva Ram, who says that the paticari 
Kishan Lai interfered in his (Shiva Ram’s) 
being further maltreated. The learned 
Sessions Judge has not believed any por¬ 
tion of this evidence and very rightly too. 
He says: “There are three officials, Gopi, 
Gh^ita and Kishan Lai patwari. The 
police complained that pone of these three 
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did anything to save them from injury but 
rather encouraged the villagers than other¬ 
wise. I do not think it very likely that 
they encouraged the villagers, but they 
probably found that their position was a 
helpless one”. 

I have heard the entire evidence and I 
can say that I am in a position to fully 
agree with the opinion formed by the learn¬ 
ed Sessions Judge, who saw the witnesses 
himself. It is clear then that the case 
against these persons has been very much 
exaggerated. I am prepared to believe 
the witnesses so far that these men were 
found among the body of villagers who 
had collected about the Police Officers 
and that some of these came and went 
where the Officers were kept in confinement. 
This would be in consonance with Ihe 
theory set forth above, namely, that the 
Police men were taken to be dacoits. I 
forgot to mention, but it is important to 
do so, even now, that all the Police Officers 
except Shiva Ram were utter strangers to 
the village. Shiva Ram alone says that, he 
had visited Dhariwala just a few times 
before. There would be nothing strange 
then that, even the patwari, the chaukidar 
and the headman should have been ignor¬ 
ant of their identity. Shiva Ram has not 
said that he met any one in the village who 
was alreadj^ an acquaintance of his. If 
he had met any such person his identity 
would have been disclosed and matters 
would not have been so bad. 

Having acquitted these three men of 
taking any deliberate part in the riot or 
exciting the rioters, the learned Judge 
convicts the three persons of not making 
“ strenuous efforts to prevent the riot and 
the subsequent disgraceful torture.” This 
is his language. “Gopi, however, is a man 
of fairly good position in the village and 
there is no reason to think that he wanted 
the Police to be seriously injured. On the 
other hand, neither he nor the patwaH nor 
the chaukidar seems to have made strenu¬ 
ous efforts to prevent the riot and the 
subsequent disgraceful torture aud I am 
not prepared to let them off lightly. It 
may have been cowardice rather than 
deliberate wish to injure the Police that 
brought them into the quarrel, but they are 
certainly responsible for not trying to 
moderate the violence of their more ignor¬ 
ant comrades. The chaukidar ought to 
have escaped long before the quarrel 
became universal and made a report at the 
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thana." I am afraid the reasons given by 
the learned'Sessions Judge caniior he any 
eul-heient ground for convicting men of 
offences under tlie sections of the Imlian 
Penal Code under whicli they have been 
convicted. On the learned Judge's finding, 
therefore, these men must be acquitted. 
In the circumstances I rlo not feel called 
upon to discuss in detail the particular 
evidence that may be against these men. 

Sirjit, Mulch Jhani, Dehi rtahai son of 
Bansi and Kahwa as well as Gopi were 
represented by Mr. Tliompson. I have 
already acfiuitted Gopi. I will now con¬ 
sider the case of the remaining four. Before 
I enter into the evidence I will dispose of 
a point of law. It appears that the deposi- 
tionsof two of the witnesses,namely, Chhote 
and Niaz Ahmad (P. \V. Nos. 3 and 5) taken 
before the learned Committing Magistrate 
were admitted into evidence at the close of 
their dipositions, before the learned Sessions 
Judge. A question arose how far this 
evidence recorded by the learned Commit¬ 
ting Magistrate could be treated as evidence. 
It appears that the witnesses failed to 
identify all the ac -used persons whom they 
had identified before the learned Magistrate. 
It was found that over two months liacl 
elapsed between their examination before 
the learned Magistrate and the date on 
which they were examined before the 
learned Sessions Judge and it was likely 
that the witnesses sliould forget the faces. 
Under these circumstances I think it was 
entirely within the discretion of the learned 
Sessions Judge to admit the evidence. The 
evidence was admitted before the cross- 
examination began and the defence could, 
therefore, cro-ss-examine the witnesses on 
the statements that they had made before 
the Committing Magistrate. 

It will be necessary to go into the history 
of the case before examining what eviflence 
there is against the individual appellants. 
0.i the morning of 2l3t May 1923 when the 
Deputy Superintendent of Police Mr. 
Hasnain arrived with a large bodv of men 
and rescued the five Police Officers who 
were still in confinement, he ordered the 
arrest of all able-bodied men in the village. 
These men numbering between 70 and 80. 
were put up in an open space of land and 
the Police Officers were called upon to 
identify them. It is in his evidence that 

those who were identified by less than two 

of the Police Officers were let go and those 

by. two. or more of the 
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Police Officers were arrested and sent np to- 
Jluzalrarnagar. This was, no doubt, a very 
proper thing to do. But most unfortuna¬ 
tely, no record whatsoever was ke[)t of 
tJiese identification proceedings. Indeed 
the proper thing to do was to send the 
men, after identification on the open field, 
at once to the custody and then to conduct 
a fresh identification proceeding in the Jail 
before a Magtistrte and to keep a record. 
This is always done in dacoity cases. The 
Police Officers were utter strangers to the 
village and it would be very difficult 
for them to remember the faces long after 
the occurrence. It was, therefore, necessary 
to keep a record of the identification which 
took place soon after the iucirlent. The 
learned District Magistrate started an 
enquiry into the case on the 5th of June 
1923. Then as usual, the accused persons 
would be brought unveiled to his Court 
and would be kept outside the Court till' 
the case was called on. The prosecution- 
witnesses would thus have an opportunity 
to see the accused persons over and over 
again. In these circumstances the utility of 
identification in tiie Court of the Commit¬ 
ting Magistrate and later on in the Court of 
Session is very much diminished. In no 
dacoity case, a Court would convict a 
person who was not identified in the Jail or 
before a proper authority, immediately 
after the arrest, simply o:i the strength of 
identification conducted in the Court of the 
Committing Magistrate or the Sessions 
Judge. This being the case the evidence 
in this case loses its entire value. A further 
difficulty is created in the case by the fact 
that the witnesses are, generally speaking, 
unable to say what part what accused 
person took in the affair. I recognise this 
would be impossible for the prosecution 
witnesses to do in most of riot cases or 
of dacoity cases. But where the safeguard 
of an earlier identification is non-existent 
the Court is bound to insist on something 
being said by a prosecution witness to 
indicate why and how he happens to 
remember the faces long after the event. 
The witnesses, again speaking generally, 
said before the Courts that, they saw such 
and such of the accused persons, either 
in the riot or in guarding the Police Officers 
in the hut. Thus, the second safeguard 
against the inaccuracy and deliberate 
perjury is also taken away. I will quote 
an example,. As against Debi Sahai son 
of Bansi there is the evidence of Shiva Kam^ 
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Hesavs* “Icau recosnizeby appearance tho liani, Masita and Mukha. His presence too 

foUowing...Debi Sahai son of Bansi." The is, therefore, assured Partap son of Nai pat 

witness does not say what part Debi .Sahai has been mentionf d by only one witness, 

namAlv. Niaz Ahmad and 1 would not con- 


Bon .of Bansi took in the not. 

Coming to individual cases. Sarjit is 
mentioned by only one witne.ss. namely, 
Ghhote in the Court of the Magistrate. 
There-is no other evidence against him. 
On this ground alone he is entitled to an 
acquittal. It is unsafe to base a conviction 
on the statement of one identification. 

As against Uukhram there is only one 
witness, namely, Niaz Ahmad who has pur¬ 
ported to identify good many people. It is 
unsafe to base a conviction on the testimony 
of one identifying witness, so he too is 

entitled to an acquittal. 

As against Debi Sahai son of Bansi, there 
is the evidence of one witness only, namelj% 
Shiva Ram. • Masita mentions one Debi but 
that is clearly the other accused person. For 
Debi, son of Bansi, has always been describ¬ 
ed as Debi Sahai and not as mere Debi. 
For the reasons given above, Debi Sahai 
son of Bansi is also entitled to an acquittal. 

As against Raliwa there is no evidence re¬ 
corded by the learned Sessions Judge. His 
conviction, if any at all, must be based on 
the statements of Niaz Ahmad and Chhote 
recorded in the Court of the learned Magis¬ 
trate. I consider that it would be unsafe 
to rely for conviction on the statements of 
tho.se two witnesses only specially as no re¬ 
cord was kept of the initial identifications 
and the witnesses had an opportunity of 
seeing the accused persons before the Magis¬ 
trate. 

I will now take the case of the appellants 
represented by Mr. Bajpai. 

As regards Shera he is the man who receiv¬ 
ed the bullet wound. His presence is clearly 
established. It will be a matter for con¬ 
sideration whether he should be convicted 
or not and, if so, of what offence. 

Mangal’e presence is sworn to by no less 
than five witnesses and I must hold that he 
too was present at the commotion. 

Against Saktu we have gob the evidence 
of Naiz Ahmad alone and I would not con¬ 
vict him. 

As regards Shadi we have evidence of 
three wPnesses. namely, 8hiva Ram, Rumal 
and Masita. His presence on the occasion 
must, therefore, be taken to be practically 
certain. 

^ As regards Bhagwana we have the evi¬ 
dence of three witnesses,’ namely, Shiva 


vict him. 

As against Sukha son of Behari we have 
no less than the testimony of five witnesses, 
namely, Shiva Ram. Niaz Ahmad, Ran Pra¬ 
sad, Masita and Mukha. His presence is, 
therefore, assured. 

As against Jugna, the only person who 
mentions him is Niaz Ahmad who has men¬ 
tioned a lot of people. I would not convict 
him. 

Against Jhabba we have the evidence of 
two persons.namely, Niaz Ahmad and Masita. 
Jhabba does not belong to the village of 
Dhariwala. He is the son-in-law of Shera 
and he says that he happened to come to the 
village on the morning of the 21st of May 
1923 and was arrested. I donbt his compli¬ 
city and give him the benefit of it. I would 
not, therefore, convict him. 

As against Mala we have the evidence of 
only two persons, namely, Shiva Ram and 
Niaz Ahmad. Acting on tlie principle al¬ 
ready laid down for my conduct 1 would 
acquit him also. 

As against Debi san of Behari, we have no 
less than six witnesses, namely. Ram Kalan, 
Shiva Ram, Chhote, Niaz Ahmad, Kam Pia- 
sad and Masita. It will be remembered that 
he is the man whose house was going to be 
searched when the resistence took place. 
There can, therefore, be no doubt about his 
presence in the figiit. 

Now come the appellants who are unre¬ 
presented in this Court. They are six in 
number, namely, Mehar Singh, Hardewa 
Puma, Siria, and tlie two Sukhrams. 

As regards Meliar Singh we have at least 
six wilne.sses testifying to his .presence in 
the riot. His presence on tlie spot is, there¬ 
fore, entirely assured. 

Hardewa, is identified by at least five and 
liis peisence may, therefore, be taken as es¬ 
tablished. 

As against Puma there is but the testi¬ 
mony of Niaz Ahmad. I would acquit him. 

As against Siria we have three witnesses, 
namely, Chhote, Niaz Ahmad and Masita who 
prove his presence. 1 hold that he was pre- 
seuf in the riot. 

As against Sukhram son of Chliajju he 
has but one witness against him, namely, 
Chhote Singh. I would acquit him. 

. As against Sukliram son of Sarjit there is 
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no evidence whatsoever. He must, therefore, 
be acquitted. 

Now the question is whether the nine per¬ 
sons, namely, Shera, Mangal, Shadi, Bliagwana 
son of Behari, Sukha, Debi son of Behari, 
Mehar Singh, Hardewa and Siria ought to be 
convicted of any offence and if so of what 
offence. I have already held that the whole 
affair was the outcome of a grim error which 
has resulted in maltreatment of six officers 
of the Government. But the question is 
whether these men are to be sacrificed, simply 
because six honest Government servants 
have suffered at their hands or whether the 
act may be excused on the ground of want 
of true knowledge on the part of the accus¬ 
ed persons. This brings me to the considera¬ 
tion of the law on the subject. The first 
section to be considered is s. 333 of the Indian 
Penal Code. It is not necessary to con¬ 
sider at present whether s. 332 is applicable 
or s. 333. The learned Magistrate has dis¬ 
cussed the point very clearly in his judg¬ 
ment and I am entirely at one with him 
in thinking that s. 332, when it is applied 
with s. 149 to the circumstances of the pre¬ 
sent case, is the more appropriate section. 
However, both the sections require as an in¬ 
gredient of the offence, the presence of an 
intention on the part of the accused persons, 
namely, to prevent or deter a public servant 
from discharging his duty. If the accused 
persons were unaware of the fact that tlie 
persons confined were public servants the 
offence has not been committed. 

Now coming to s. 148 it is clear that the 
accused persons were armed with lathis, 
for most of the injuries deposed to by the 
Civil Surgeon were caused by lathi blow’s. 
It does not appear that the lathis were ac¬ 
tually produced and every lathi cannot be a 
deadly weapon. Section 148 further involves 
an offence under s. 147 in "which there must 
be a common object and there must be 
an unlawful assembly. The common 
object in this case was the arrest of 
persons believed to be dacoits or robbers 
who wanted to enter the house of Debi on 
the supposed pretext of searching for da¬ 
coits. The persons, therefore, who opposed 
these men were acting for the protection of 
property and the question is whether they 
exceeded the right of their private defence. 
Even where a right of private defence is not 
pleaded, the Court, on finding on the evi¬ 
dence befpre it, that the accused acted in the 
exercise of his right of private defence, is 
bound to take cognizance of this fact, vide 
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Yusuf Husain v. Emperor (1). There is nO 
right of private defence against an act of 
a public servant acting in good faith and 
under colour of his office, although that 
act may not be strictly justifiable in law. In 
this case the Police Officers did nothing as. 
to which it can be said that it was not strict¬ 
ly justifiable in law. The fact that they had 
not uniforms on will not make their act 
illegal. But there still exists aright of pri¬ 
vate defence under Explanation I of s. 99 of 
the Indian Penal Code in a case where the 
alleged offender does not know and has no 
reason to believe that the person doing the 
act was a public servant. This explanation, 
therefore, covers the present case. 

The only act which is involved in the 
charge under s. 148 is the commission of the 
offence of rioting being armed with a dead¬ 
ly weapon. No charge of illegal confine¬ 
ment was laid against the accused persons. 
The right of private defence against proper¬ 
ty continues where robbery is attempted, 
only so long as the offender causes or at¬ 
tempts to cause to any person death or hurt 
or wrongful restraint or as long as the fear 
of instant death or of instant hurt or of 
instant personal restraint continues. After 
the Police Officers were ejected from the 
premises of Debi it would appear that 
the right of private defence of property 
ceased. In the course of the ejectment 
came the fight and a revolver was used. 
Thus the right of private defence of person 
came into existence and continued so long 
as the danger to the persons continued. 

Now the question is whether the accused 
persons had any right to confine the Police 
Officers after the right of private defence of 
person and property ended. 

This brings me to the consideration of 
the provisions to be found in the Or. P. C. as 
as to the right of arrest by private persons. 
According to s. 159 of the Cr. P. C. (before 
it was amended) a private person could 
arrest any man who in his view committed 
a non-bailable and cognizable offence and 
who had been proclaimed as an offender. In 
this case the villagers believed that the Police 
Officers were dacoits, armed robbers, who 
had in the attempt to escape arrest used 
a revolver. The supposed offence was, 
therefore, non-bailable and cognizable 
being an offence under s. 392 of the 
Indian Penal Code. They were, therefore, 
entitled to arrest the men and keep them in 

(1) 44 Ind. Oas. 675; 16 A. L. J. 169 at p, 171; 19 Or. 
L.J. 371; 404.284. ‘ 
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confinement so long as that was necessary 
for making them over to the custody of Police 
Officers. 1 have already stated that Shera 
and Mangal were despatched to move 
the authorities. The villagers, therefore, 
made every attempt to bring the matter 
to the notice of the proper authorities. 
They did not know and could not know 
whether Shera and Mangal went to the 
Police Station or direct to the District 
Magistrate but this is really immaterial. 
The confinement of the Police Officers was 
not under the circumstances unnecessary. 
It would have been considered dangerous 
to carry them bodily to the Police Station 
of Bhopa. The confinement, therefore, 
was justified. It follows that no offence 
under the law was committed by the 
nine persons whose presence has been 
established in the riot, by reasonably good 
evidence. 

In this connection the provisions s. 79 
of the Indian Penal Code are also very re¬ 
levant. It lays down that nothing is an 
offence which is done by any person . ...who 

by reason of a mistake of fact.in good 

faith, believes himself justified by law 
in dong it. This rule protects the nine men, 
who would be otherwise convicted, from con¬ 
viction, of any offence under the Indian 
Penal Code. 

My finding being that no offence has been 
committed by Shera, Mangal, Shadi, Bhag- 
wana, Sukha, Debi, Mehar Singh, Hardewa 
and Siria, they cannot be punished although 
they took part in the riot and the confine¬ 
ment of the Police Officers. Under the cir¬ 
cumstances it is not necessary to consider 
what would have been the suitable punish¬ 
ment in the case of conviction. 

The result is that the appeals of all the 
appellants succeed. I set aside the con¬ 
victions and sentences and order the appel¬ 
lants' release. 

It is but fair to the six Police Officers con¬ 
cerned in the tragedy to mention that, the 
trouble that came to them was unprovoked 
by any unlawful act. 

K. 8. D, Convictions set aside. 


RANGOON HIGH COURT, 

Civil Miscellaneous Appeal No. 36 of 1924. 

November 21, 1924. 

Present;—Mr. Justice Godfrey. 

MA AIN LON AND ANOTHER— Appellants 

versus 


MA ON NIJ— Respondent. 

Penal Code (Act XLV of 1860), s. 190. offence 
Under-Production of documerit in compliance with 

order of Court. . . „ . 

It is an essential element of the offence under s. IDb 
of the Penal Code that the document should have been 
corruptly used or attempted to be used as true or 
genuine evidence, [p. 253, col. 2; p. 254, col. 1.] 

The production of a document in compliance with 
an order of the Court does not amount to using the 
document as genuine within the meaning of the sec¬ 
tion. [p. 254, col. !•] , , ^ t . n 

Judge of ^orth Ay'cot v. liam^ 

ammal, 13 Ind. Cas. 275; 3C M. 387; 10 M. L. T. 5()3; 
a912) M. W. N. 3; 22 M. L. J. 141; 13 Cr. L. J. 35 and 
In re Muthiah Chetty, 13 Ind. Cas. 28G; 36 M. 392; 11 
M. L. T. 21; 22 M. L. J. 181; (1912) M. W. N. 455; 13 
Cr. L. J. 46, followed. 

Appeal from the order of the District 
Court, Hanthawaddy, in C. M. Applica¬ 
tion No. 14 of 1924. 

Mr. Leong, for the Appellants. 

Mr. Mauna Ni, for the Respondent. 


JUDGMENT.— In this matter the ap¬ 
pellants appeal against an order by the 
District Court Henzada under s. 476-B, 
Cr. P. C., charging them with the offence of 
corruptly using as genuine evidence in Suit 
No. 20 of 1923 of the Sub-Divisional Court, 
Twante, two documents (Exs. 1 and 2) 
which they knew to be false or fabricated, 
an offence which is punishable under s. 196, 
Indian Penal Code. Application has been 
previously made to the Sub-Divisional 
Court for sanction for their prosecution in 
respect of the same offence but this was re¬ 
jected and it was on appeal from the Sub- 
Divisional Court's order that the order now 
complained of was passed. It appeals that 
the suit in the Sub-Divisional Court was a 
suit filed by the respondent against the ap¬ 
pellants for the cancellation of these very 
documents, which are registered sale-deeds 
upon the allegation that they had been exe¬ 
cuted by the respondent in consequence 
of the false and fraudulent representation 
made to her by the appellants, and it was 
after obtaining a decree for their cancella¬ 
tion upon this ground that she applied for 
sanction for the appellants prosecution 
under s. 196, Indian Penal Code. 

It is an essential element of the offence 
charged that the documents sliould have 
been corruptly used or attempted to be nsedt 
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as true or genuine evidence. Now it is ap¬ 
parent from the nature of the suit filed by 
the respondent that the production of these 
documents was a necessary part of herclaim 
to have them delivered up and cancelled. 
And in furtherance of this she took steps to 
obtain discovery from the ap])ellants and 
subsequently, in the course of herexamina- 
tion-in<'hief, the respondents were called 
upon to produce and did produce the 
doc iments in question, which they had, as 
in duty bound, disclosed in their afiidavit 
of documents. The documents were, there¬ 
fore, put in as exhibits in the case, but in¬ 
stead of being marked as the plaintiff-res¬ 
pondent's exhibits, as they should have been 
(c/., s. 163, Evidence Act) they were marked 

asthedefendants-appellants’ exhibits. Apart 
from this, however, it is abundantly clear 
that, in such circumstances, there was no 
‘ deliberate use of the documents by appel¬ 
lants as evidence at all. They disclosed the 
documents in compliance with an order of 
the Court, and they produced them as they 
had to do when called upon. Independent 
volition on their part was entirely absent, 
and it is obvious that they could not have 
been convicted of an offence under this sec¬ 
tion; Assistant Sessions Judge of North 

Arcot V. Raviammal (1). 

It is urged further that, since they have 
sworn in evidence that the documents were 
genuine, it must be taken that they liave 
corruptly and fraudulently used them 
within the meaning of the section. This 
argument appears to me equally unsound, 
and I am fortified in that view by the ruling 
of the Madras High Court in the case of 
In re Muthiah Chctty (2). 

For these reasons this appeal must be 
allowed and the order of the District Court 

set aside. , „ , 

If 8^ D. Appeat allowed. 


(1) 13 Ind. Cas. 275; 36 M. 387; 10 M. L. T. 563; 
(1922) M. W. N. 3; 22 M. L. J. Ut; 13 Cr. L. J. 35. 

^ (2) 13 Ind Cas. 286; 36 M, 392; 11 M. L. T. 21; 22 M. 
L. J. 181; (1912) M. W. N. 435; 13 Cr. L. J. 46. 









MADRAS HIGH COURT. ’ 

Criminal Revision Case Nos. 508 and 

509 OF 1924. 

(Criminal Revision Petit ion Nos. 420 and 

421 OF 1924). 

August 21, 1924. 

Present: —i\lr. Justice Madhavan Nair. 

SAKDAR KHAN SAHIB-^Accusbd— 

Petitioner 

versus 

ATTAULLA —Complainant—Respoi^dent. 

Criminal Procedure Code (Act V of 1808), s. 850 — 
Transfer of Magistrate—Trial de novo— Transfer of 
case to transferred Magistrate, effect of — Procedure. 

IVhcn on the transfer of a Magistrate to another 
station, a criminal case pending before him is taken up 
by another Magistrate and the trial is started denovo, 
the proceedings which had already taken place before 
the Magistrate who has been transferred are wiped 
out, and .such Magistrate lias no jurisdiction, on the 
case being transferred to him again by the District 
Magistrate, to proceed with the trial from the point 
where he had left it. 

Jago Singh v. Emperor, 53 Ind. Cas. 820; 20 Cr. 
L. J. 820, followed. 

Petitions, under ss. 435 and 439 of the 
Cr. P. C.. 1898, praying the High Court to 
revi.se au order of the Court of the District 
Magistrate, Salem, dated the 21st July 1924,in 
C. M. C. Nos. 31 and 32 of 1924, transferring 
C. C. Nos. 113A and 113, on the file of the 
Court of the Sub-Divisional Magistrate, 
Dharmapuri to the file of the Treasury 
Deputy Magistrate, Salem. 

Mr. K. S. Jayarama Iyer, for the Peti¬ 
tioner. 

Mr. M. S. Ratnasabapathi Mudaliar, for 
the Complainant. 

Mr. J. C. Adam, Public Prosecutor, for 
the Crown. 

ORDER. —These are petitions for re¬ 
vising the order of the District Magistrate 
of Salem transferring C. C. Nos. 113A and 
113 of 1923 from the file of the Dharmapurii 
Sub-Divisional Magistrate to the file the 
Treasury Deputy Magistrate, Salem. 

These cases were tried before Mr. Pinto, 
while he was the Sub-Divisional Magistrate 
of Dharmapuri, but before the trial was 
over he was transferred to Salem as the Trea¬ 
sury Deputy Magistrate. Mr. Pinto's suc¬ 
cessor at Dharmapuri granted the accused 
a de 710VO trial. The District Magistrate 
has now ordered the transfer of these 
cases to the file of Mr. Pinto at Salem on 
the ground “ that the balance of conveni¬ 
ence is strongly in favour of the small 
amount of work still to be done being done 
by Mr. Pinto at Salem rather than the 
whole cas© should be heard again by a new 
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.Magistrate at Dharmapuri." It has been 
assumed by the District Magistrate that 
Mr. Pinto could go on with the trial of the 
cases from the point where he had left it. 
In the decision reported as Jago Singh v. 
Empcvor (1), it has been held by a Bench 
of the Patna High Court in similar circum¬ 
stances that when, on the transfer of a 
Magistrate, a criminal case pending before 
him is taken up by another Magistrate and 
the trial is started de novo, the proceedings 
which had already taken place before the 
Magistrate who has been transferred are wiped 
out and such Magistrate has no jurisdic¬ 
tion on his return to the district to proceed 
with the trial from the point where he had 
left it. Applying the principle of this 
. decision to the facts of the present case, 
I am inclined to think that, if Mr. Pinto 
took up the cases from the point where he 
left it and went on with the trial his pro¬ 
cedure would be illegal and the cases would 
have to be tried de novo. The balance of 
convenience relied upon by the District 
Magistrate as a justification for the transfer 
does not, therefore, really exist. The ques¬ 
tion as regards the hardship and the 
inconvenience which the transfer of the 
cases to Salem will cause to parties and 
their witnesses all of whom are alleged to 
belong to Dharmapuri has also not been 
considered by the District Magistrate. 

I, therefore, set aside the order of the 
District Magistrate transferring the oases 
to the file of the Treasury Deputy Magis¬ 
trate at Salem. The Sub-Divisional Magis¬ 
trate of Dharmapuri will take up the cases 
on his file and proceed with their trial. 

In this view, it is unnecessary to consider 
the further question raised by the petition¬ 
er’s learned Vakil that the District Magis¬ 
trate had no jurisdiction to transfer the 
cases to the file of Mr. Pinto under s. 528, 
Or. P. C. since Mr. Pinto is only a Treasury 
Deputy Magistrate. 

v. N. V. Order set aside. 

z. K. 

(1) 53 Ind. Cas. 820; 20 Cr. L. J. 820. 


RAKGOON HIGH COURT* 

Criminal Revision Nos. 502-B and 427-B 

OF 1924. 

August 11,192d. 

Present: —Mr. Justice Baguley. 
KHEM GRAND— Petitioner 


■ 255 

Orilc}' of acquittal — Revision—rHigh Court,powers of. 

The High Court can no doubt revise orders of 
acquittal, but the power of reversing acquittals is one 
that will only be used sparingly and when the in¬ 
terests of public justice demand, [p. 255, col. 2.) 

Xga Po Pyaw v. Xga Po Nwe. 42 Ind. Cas. 530; 3 

U. B. R. 10; 18 Cr. L J. 970. followed. 

It is in every exceptional cases that acquittals are 
set aside in revision on the application of private 
persons. 

Faujdar Thakur v. Kasi Chowdhvi'i, 27 Ind. Cas. 
186; 42 0. 612; 19 0. W. N. 184; 21 C. L. J. 53; 16 
Cr. L. J. 122, referred to. 

Criminal Revision against an order of the 
Second Additional Magistrate of P^'apon, 
in Cr. Reg. No. 77 of 1924. 

Mr. Patker, for the Petitioner. 

ORDER.— The applicant prosecuted 
the respondent for cheating with regard to 
three pairs of diamond bangles. The re¬ 
spondent was convicted by the Magistrate 
hut acquitted, on appeal, by the Sessions 
Judge. The present application is for the 
revision of that order of acquittal. 

That this Court has power to revise orders 
of acquittal is undoubted. For authorities 
on this point. I need only quote Queen- 
Empress V. Balwant (1), Faujdar Thakur 

V. Kasi Choudhuri (2), Kangali Sardar v. 
Bama Charan Bhattacharjee (3), and Nga 
Po Pyaw V. Nga Po Nwe (4) The question 
now arises as to whether I should admit 
this application for revision. In the last 
quoted case, there is the dictum, “But in 
any case the power of reversing acquittals 
is one that will only be used sparingly and 
where the interests of public justice de¬ 
mand." And there is a furtlier statement, 
“it will not do so except in exceptional 
cases, and applications for the purpose 
should be discouraged on public grounds." 

Mr. Patker, who argued the application, 
was unable to quote me any case in this 
Court or in the late Chief Court of Lower 
Burma in which an acquittal has been set 
aside in revision on the private application, 

In Faujdar Thakur v, Kasi Chowdhiiry 
(2). on page 623, it is mentioned that, in re¬ 
cent times, four or five rules have been 
issued and all except one, by one Bench. How- 
many of these rules were made absolute is 
not known to me but it seems clear that it is 
only in rare and most exceptional cases that 
acquittals are set aside in revision on the ap¬ 
plication of private persons. In the present 


(1) 9 A. 134 at p. 135; A. W. N. (1886; 322; 5 Ind 

(2) 27 Ind. Cas. 186; 42 C. 612; 19 C. W. N 184* 
21 C. L. J. 53; 1C Cr. L. J. 122. 

^ .-r .. (3) 12 Ind. Cas. 085; 38 C. 786; 12 Cr. L. J. 609. 

. LALU— Respondent. (4) 42 Ind. Cas. 330; 3 U B. R, 19; 19 Cr, b. J. 

Qrimiml Procedure Code {Act V of 189S),. s, 970. v . 
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case there seems to me to be no striking 
feature at all. The Magistrate took one 
view of the oral evidence and the Sessions 
Judge took the opposite view. There is 
no legal point or question of jurisdiction in¬ 
volved. There are no public grounds put 
forward which render this a matter of im¬ 
portance. The only point of importance is 
the fact that respondent got three pairs of 
diamond bangles worth more than Rs. 3,000 
from the applicant and has pawned them to 
a third party, and, if the applicant can get 
the respondent convicted in connection with 
these diamond bangles, he expects to be 
able to recover them from the third party, 
without having recourse to a civil suit. 

I see no reason why he should use the 
Criminal Courts to recover property which 
he cannot obtain by a civil .suit. I am 
asked to exercise the power which is only 
meant to be used in very exceptional cases, 
and I do not regard the present case as 
falling within that category. I dismiss the 
application. 

K. s. D. Application dismissed. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 580 of 1923. 

(Criminal Revision Petition Nos. 462 
OF 1923 and Civil Revision Petition 

No. 613 OF 1923). 

August 19,1924. 

Present: —Mr. Justice Beasley. 

In Cr. R. C. No. 580 of 1923. 
NATESA NAICKER —Petitioner No. 1— 

Petitioner 

ver8^ls 

RAGHAVACHARIAR and othees—• 
Counter-Petitioners Nos. 1 to 6 

—Respondents. 

In C. R. P. No. 613 of 1923. 

DENARAJA NAICKER— Petitioner 

No. 1 —Petitioner 
versxis 

RAGHAVACHARIAR— Respondent. 

Criminal Procedure Code (Act V of 1898), $. 11^5, 
^oceedings under — Sale of crope — Deposit tn Court—^ 
Proceedings dropped by consent—Disposal of sale-pro^ 
eeeds — t^uestion of title, decision of — Pi'oeedure. 

During the pendency of proceedings under s. 145, 
Or. P. O., the crops on the land yrere seized and 
sold and the proceeds deposited in Court. The pro¬ 
ceedings were then dropped with the consent of the 
parties r 

Held, that it was not thereafter competent to the 
Magistrate to decide which of the parties wa« en¬ 


titled to the money and to hand it over to him; the 
proper order to make in the case was to direct the 
money to remain in deposit pending the decision in 
a Civil Court as to which of the parties was entitled 
to it. [p. 256, col. 2.] 

In Cr. R. C. No. 580 of 1923. 

Petition, under ss. 435 and 439 of the 
Cr. P. C.. 1898, and s. 107 of the Govern¬ 
ment of India Act, praying the High Court 
to revise the order, dated the 23rd June 
1923, of the Court of the Sub-Divisional 
First Class Magistrate, Saidapet, in Mis¬ 
cellaneous Case No. 62 of 1922. 

In C. R. P. No. 613 of 1923. 

Petition, under s. 115 of Act V of 1908and 
s. 107 of the Government of India Act, to 
revise the order of the Revenue Divisional 
Officer, Saidapet, dated the 23rd June 
1923. 

Mr. F . Z. Vaz, for the Petitioners. 

Mr. K. V, Sesha Iyengar and R. V. Sesha~ 
giH Rao, for the Respondents. 

Mr. J. C. Adam, Public Prosecutor, for 
the Crown. 

JUDGMENT. —The facts of these 
cases appear to be that an application 
under s. 145, Cr. P. C., was pending and 
during the pendency of that application 
the Sub-Inspector of Police seized certain 
harvested crops apprehending breach of 
the peace. The crops were first entrusted 
to the Village Munsif and subsequently the 
crops were sold and the sale proceeds 
amounting to Rs. 340 were deposited and 
the proceedings under s. 145 were dropped 
with the consent of both parties. As there 
was no likelikood of a breach of the peace 
taking place, the question of possession was 
not decided. The Magistrate then appears 
to have decided the question as to which of 
the parties was to receive the money, which 
had been deposited, and he decided that the 
money was to be handed over to the counter¬ 
petitioners in Miscellaneous Case No. 62 of 
1922. The effect of this was that he really 
was deciding a question which was the 
subject of dispute between the parties to 
be decided later on. In iny view he had 
no right whatever to make the order he 
did. But the proper order would have been 
for the money which had been deposited to 
remain in deposit pending the decision as 
to which of the parties was entitled. Ri 
my view the order of the Magistrate and 
Revenue Divisional Officer should be can¬ 
celled. The respondent will pay the costa 
of the petitioners in Civil Revision Petition, 

V. N, v. Order reversed* 
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RANGOON HIGH COURT. 

Special'Second Civil Appeal No 2-17 

OF 1924. 

August 2G, 1924, 

Present :—Sir Sj’dney Robinson, Kt., Chief 
Justice, and Mr. Justice Baguley. 

MA SHIN alias MA MA GALE and another 

—Defen dants—Appellants 

X'ersus 

MAUNG SHWE UNIT and another— 
Plaintiffs —Respondents. 

Court Fees Act (VII of 1S70), Sch. I, Art. I, Sch. II, 
Art. I —‘VlmoMHi o»* value of snibject-matter in dispute." 
meaning of--Cro$S'objection as to costs ~ Court-fee.s 
payable. 

The words “the amount or value of the subjeot- 
mattcr in dispute” in Art. 1 of Soh. I of the Court 
Fees Act mean, in reference to ii cross-objection as to 
costs, only the amount or value of the sum claimed 
as costs. 

f*-A cross-objection which relates to costs only must be 
stamped ad valorem under Art. I of Sch. I of tlic Court 
Fees Act and cannot be treated merely as a petition 
under Art. 1 of Sch. II to the Act. 

Kamal Kamini Debi v. MaluDumad Fmadiidin Sar- 
kar, C4 Ind. Cas. 600; 25 0. W. N. OU, dissented 
from. 

Sharoda Snondvrec Debee v. Gobind Monec, 21 W. 
K. 179 and Babaji llari y. Rajaram Ballal, I B. 75; 
1 Ind. Dec. (n. s.) 50, followed. 

Doorga Doss Chowdry v. Rimanauth Chinvdry, 8 
M. I. A. 262; 1 bar. I*. C. J. 772; 19 K. R. 530,' ex¬ 
plained. 

Special second appeal against the decree 
of the District Court, Insein, in C. A. No. 
4 of 1924. 

Mr. Ankelsaria, for the Respondents. 

JUDGMENT. 

Robinson, C. J, —The plaintiffs in this 
suit sold a piece of land belonging to them 
to the defendants. A deed of sale \vas 
drawn up and executed. The plaintiffs tlien 
brought the present suit, alleging tliat, 
owing to a mistake, another piece of land 
belonging to them had been specified in 
the deed as having been sold, and they 
sought cancellation of the deed, or rectifica- 

inserting the proper description of 
the land that was intended to be sold and 
bought. 

The learned District Judge granted the 

plaintiffs a decree, cancelling the deed on 

their paying into Court, by a specified 

date, the amount of the purchase price 

and the costs of the defendants in both 
Courts. 

From that decree the defendants ap¬ 
peal, and the plaintiffs have filed a 
cross-objection as to costs only, urging 
that the lower Appellate Court, having 
decreed the suit, erred in disallow- 
the plaintiff-respondents’ costs, and 
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directing them to pay the costs of I ho 
defendant-appellants. They were oallod 
upon to pay Court-fees on the amount 
claimed by them; they objected, but the 
matter having been the subject of a deci¬ 
sion of a Bench of this Court last year 
in Civil Regular Appeal No. IGG of 1923, 
the Taxing Master ordered tliem to paj' 
the full Court-fees on the amount claimed, 
and they have done so under protest. Tliey 
then applied that they be heard by' tho 
Court on this question, and they rely on 
tlie case of Kanutl Kaniini Debi v. Muham¬ 
mad Emad-i(({-di)i Sarka)- (1). 

This petition lias been directed to be laid 
before a Bench of this Couri, and now comes 
up for decision. 

The learned Judge, in this case quoted 
above, has dealt with all previous deci¬ 
sions, except some of tlie veiy earlier ones. 
All the decisions cited, as well as the 
decisions in Sharoda Snondtiree Debee v. 
(lobind Mottee (2) and Babaji Hari v. Raja- 
ram Bollal (3), take the view that the memo¬ 
randum of cross-objections must be stamped 
ad valorem. 

The learned Judge is unable to follow 
them, partly because in some no reasons are 
given, partly because tlie points were assum¬ 
ed and partly because the dictum of tlieir 
Lordships of the Privy Council in Doorga, 
Do$$Chowd)y V. Ramatiautk Chowdry (4) 
was not referred to. Some of the authorities, 
no doubt, deal with cross objections as to 
matters in dispute in a suit as well as to the 
order as to costs. 

I desire to confine this decision to the 
point immediatedly before us, and it must 
not be taken as expressing any opinion as 
regard any otlier matter. 

The questions we have to decide are: 
Whether a cross-objection which relates to 
costs, and costs only must be stamped 
under Art. 1 of Sch. I of the Court Fees 
Act, or merely treated as a petition under 
cl. (d), Art. 1, Sch. II of that Act. 

With the greatest respect, I regret I am 
unable to agree with the learned Judge in 
Calcutta. His decision appears to me to be 
based almost entirely on the dictum of their 
Lord.ships of thePrivy Council in the case of 
Doorga Doss Chowdry v. Ramanauth Chow¬ 
dry (4). He says in that case the question 
was whether costs of suits could be added 

Cl) 64 Ind. Cas. 606; 25 C. tV. N. 93t. 

(2; 24 W. R. 179. 

(3) 1 U. 75; 1 Ind. Dec. (s. s.) 50. 

(4) 8 il. I. A. 262; 1 Sar. P. C. J. 772; 19 H. R. l 
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in calculating the appealable value of 
Rs. 10,000 to the Privy Council, and the 
Judicial Committee held that “the costs of a 
suit are no part of the subject-matter in 
dispute." 

Their Lordships of thePrivy Council were 
dealing with an order in 'Council, and 
whetlier special leave to appeal should be 
granted. The appealable sum was admit¬ 
tedly under Rs. 10,000, and the Lord Chan¬ 
cellor. in refusig leave, pointed out that 
the interest accruing subsequent to the 
decree could not be added to the capital 
sum decreed for the purpose of reaching 
the appealable amount. And he goes on— 
“Here the interest, under any circumstances, 
would not be sullicient, foi', to arrive at the 
necessary amount, you must add, as you 
seek to do, the costs. Now, the costs of a 
suit are no part of the subject-matter in 
dispute, and cannot be uiied for the purpose 
you seek." 

These last words italicised, are not quoted 
by the learned Judge in Calcutta, audit 
is clear, to my mind, that their Lordships 
were dealing with a special point, and that 

their dictum must not be extended further 

than the point that was immediately be- 

were laying down what 
was an obvious proposition that the amount 
decreed as costs could not be added to 
make the amount or value of the subject- 
matter up to Rs. 10,000. In general terms 
no doubt, costs do not form part of the 
subject-matter in dispute : they ordinarily 
merely follow the result. 

Section 16 of Act VII of 1870 required 
a respondent lilmg a cross-objection to pay 
the Court-fee before being heard That 
section has now been repealed, and cross- 
obpctions have been included in Art. 1 of 
Sell. I of the Act instead. There is 
no ground for supposing that it was in¬ 
tended to make any change in the law 
when this was done; the only change bein<^ 
that Court-fees have to be paid when the 
cross-objection is filed and not merely be 
fore the hearing. In my opinion, it is 
wrong to assume that the words “amount 
or value of the subject-matter in dispute " 
mean, m reference to a cross-obiection 

the amount or value of the subject-matted 

m dispute in the suit.” To do that it 
would be nece^ary to add words to ’the 
Schedule wpeh do not appear there, and 
the amount or value of the subjectmaUer 
in dispute" in a cross-objection as to cosif 
only, must, I think, be olearly read as rne^! 
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ing the “amount or value of the sum claim¬ 
ed as costs.’' 

In my opinion, therefore, the decision of 
a Bench of this Court in Civil First Appeal 
No. 166 of 1923 was correct, and the order 
of the Taxing Master following that decision 
was also correct. 

Baguley, J.— I concur. 

K. s. D. Ordar accordingly. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 256 op 1922. 

August 6, 1924. 

Present :—Mr. Justice Devadoss. 

DADA SAHIB (minor) by next friend and 

MATERNAL UNCLE HIREBAL BABA SAHIB 
—Plaintiff—Appellant 

X’C vsus 

KOLLAPURAM GAJARAJ SINGH 

AND another—Defendants—Respondents. 

Minor — Guardian, negligence of—Default of appear¬ 
ance, whether amounts to negligence — Minor, whether 
hound by decree—Family airangement—Share allotted 
to persons not legally entitled and not parties, effect 

of. 

here the guardian of a minor defendant omits to 
do his plain duty and by reason of such negligence 
the suit is decided against the minor which would 
not have^ been otherwise decreed against him, the 
guardian’s negligence must be held to have contri¬ 
buted to the Court proceeding in the manner it did, 
and the decree is not binding on the minor, [p. 259, 
col. 2.] 

Where the guardian of a minor defendant had 
taken out subpoenas for his witnesses and had done 
everything to get the case ready, but was absent on 
the day of the trial and his Pleader applied for 
adjoumment which was refused and the suit was 
decreed against the minor: 

Held, that as the guardian's absence prevented his 
^akil from placing before the Court all the facts 
necessa^ in order to enable the Court to grant time 
and this led to the suit being decreed against the 
minor, the guardian was guilty of negligence and 
the decree was not binding on the minor. [i6td.3 

Chundurti Ponniyya v. Rajam Viranna, 70 Ind. 
Cas. 668; 45 M. 425 at p. 428; 15 L. W. 427; (1922) M. 
W N. 213; (1922) A. I. R. (M.) 273; 42 M. L. J. 429, 
relied on. 

In the case of a family arrangement arrived at ifl 
the course of arbitration proceedings persona who 
may not be le^Hy entitled to a share m the estato 
but who are given some benefit under the airango* 
ment are entitled to have the benefit of it even though 
they were not parties to the submission, [p. 260, 
col. l.j 

Second appeal against the decree of the 
Court of the Subordinate Judge, Bellary* 
in A. S. No. 21 of 1921, preferred againfit 
^at of the Court of the District 
Bellaiy, in O. S. No. 123 of 1920. 
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Messrs. C. 5, Vtnhatachariar and N. C. 
Vijarasheschai^ar^ for the Appellant. 

Mr. K. Rajah Iyei\ for the Respondentj. 
JUDGMENT. —In this second appeal 
two points are urged by the appellant. 
The first is that his guardian in O. S. 
No. 258 of 1916 was guilty of gross negli¬ 
gence and, therefore, the decree in that suit 
is not binding on him; the second is that 
the arrangement under which the appel¬ 
lant was given a house was a family arrange¬ 
ment and the appellant is entitled to the 
benefit of such arrangement. 

The plaintiff-appellant brought the suit 
for a declaration of his right to the plaint 
shop and to recover possession from the 
first defendant. The first defendant brought 
0. 8. No. 258 of 1916 for the possession of 
the plaint propert}’^ against the plaintiff as 
second defendant and his father as first de¬ 
fendant, alleging that the father had sold 
the property to him and that he was 
entitled to possession of the same. The 
second defendant was represented by a 
Court guardian as no proper guardian was 
available. The Court guardian on the day 
the case was taken up was absent and the 
suit was decreed ex parte. The present suit 
is for the purpose of recovering from the 
plaintiff in O. 8. No. 258 of 1916 the posses¬ 
sion of the property on the ground that the 
decree in that suit is not binding on the 
minor by reason of the negligence of his 
guardian. The District Munsif found that 
the plaintiff’s guardian in the previous suit 
was guilty of negligence and that the decree 
in the suit was not binding on the plaint¬ 
iff, but he found the second jjoint against 
the plaintiff and dismissed the suit. On 
appeal, the Subordinate Judge held that 
the plaintiff’s guardian in the previous suit 
was not guilty of negligence. 

The admitted facts are that on the day 
the case came on for trial the plaintiff’s 
guardian, who was a Vakil of the Court, 
was absent and his Vakil asked for time 
which was refused. It is in evidence that 
the plaintiff’s guardian had taken out 
mhp(£,nas for the witnesses and had done 
everything to get the case ready for trial, 
but he himself was absent on that day. 
The Subordinate Judge holds that the 
fault was entirely on the part of the Court 
and there was no negligence on the part of 
the guardian. I am unable to agree with 
that conclusion. It was the duty of the 
^ardian to have been present in Court for 

the purpose of informing the Court of the 


steps he had taken and of placing before 
the Court materials which would enable the 
Court to consider whether the request for 
adjournment was a reasonable one or not. 
The guardian’s absence prevented his Vakil 
from placing before the Court all the facts 
necessary in order to enable the Court to 
grant time and this has led to the suit being 
decreed against the plaintiff. It is not every 
kind of negligence that would be a sufficient 
ground for setting aside a decree, or for 
declaring that the proceedings in Court 
are null and void; but where the guardian 
omits to do his plain duty and where by 
reason of such negligence a suit is decided 
against a minor which would not have been 
otherwise decreed against him, it must be 
held that the guardian’s negligence con¬ 
tributed to the Court proceeding in the 
manner it did. In this case the fact that 
suhpcenas had been taken out and that there 
were circumstances which prevented the 
witnesses from attending on the day of trial 
was only known to the plaintiff’s guardian, 
and his absence on that day materially con¬ 
tributed to the courseadopted by the Court. 
The Court is not supposed to be aware 
of facts which have happened in the office 
unless such facts are brought to its notice 
in open Court, and the opportunity for 
bringing such facts to the notice of the 
Court was lost on account of the absence 
of the plaintiff’s guardian. In this connec¬ 
tion, I maj* refer to an observation of the 
learned Judges in Chunduru Ponniyya, 
v.Rajam Viranna (1). “It must be such 
negligence as leads to the loss of a right 
which might have been successfully assert¬ 
ed if the suit had been defended with due 
care." I hold that the guardian was guilty 
of gross negligence and, therefore, the 
decree in O, 8. No 258 of 1916 is not bind¬ 
ing upon the plaintiff. 

As regards the second point, the appel¬ 
lant’s contention is that the plaint property 
was given to him under a family arrange¬ 
ment. The plaintiff’s grandfather died leav¬ 
ing considerable property. His father and 
the other members of the family gave a 
muchilika to some respectable persons for 
the purpose of dividing the property among 
them. That muchilUca is marked Ex. A. 
By Ex. B, another muchilika, the plaintiff’s 
father authorised the panchayatdars to 
allot to the plaintiff the immoveable pro- 

CD 70 Ind. Cas. 66S; 45 M. 425 at p. 428; 15 L. W, 
427; (1922) M. W. N. 213; ('1922) A. I. R. (M.) 273; 4^ 

M. I/. J. 429. 
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perty that may fall to liis sliuie. The rele¬ 
vant vords of tlie nmchilihu are:-- "Out 
of the inoveahle aiid iiiiiii''\'(‘aiile juopevties 
that might he given tiovai ds Jiiv share ac¬ 
cording to the .-aid eonuitiojis, the immove¬ 
able ]>r<'])G‘i lies alone may be given to my 
son minor I)ada Sahib. J shall have no 
right to or interest in them, 1 shall act as 
tlie gnanlian rd' tiie minor." hxhibit C is 
the award ol the arhitratois whieli set apart 
thej.laint ino])erly to tlio ])laintin‘. Tlie 
contenthai of the resjiundents' \'akil is that 
the plaintiff was not a party to the arijitra- 
tion and, therefore, he is not entitled to get 
any benetit under the award. No doubt 
the jilaintilf wa^ not a parly, but his father 
who was a jiarty to the submission asked 
the arbitrators to deal with hi.s share in a 
particular way, and the Arbitrators after 


consulting all the members of the family 
gave this particular properly to the plaiut- 
ilf. /I'hey als(j made ])rovision for one 
Karim lii who was not entitled to share in 


the estate of the plainlilf's grandfather. 
Under tlie A’uliammadan Law the plaintiff 
was not a heir to liis grandfather’s jiro- 
perty. Tlie contention of tlie appellant is 
tiiat this Iteing a family arrangement, 
persons who are not parties to the arrange¬ 
ment but wlio get some benefit under the 
arrangement are entitled to have their bene¬ 
fit. It is clear from the award that the arbi¬ 
trators after consulting all the membei's of 
the family distributed the family proijerty 
among the various members and made pro¬ 
vision for the maintenance of widows who 
weie not entitled to be given maintenance 
under the Muhammadan Law. That being 
so, the Question arises whether under an 
arrangement like this a person who would 
not otherwise be benefited and who is 
given some lienefit under it should be held 
to be entitled to such benefit. It is well- 
settled that in the case of partition deeds, 
and family arrangements, widows, mothers 
and other relations who would not be en¬ 
titled to a share but who are given 
some benefit under the arrangement 
are entitled to have the benefit of such 
arrangement. It is urged by the appellant s 
Vakil that the arbitrators might be con¬ 
sidered as agents of the plaintiff’s 
father and the plaintiff’s father authorised 
such agents to transfer his property to the 
plaintiff. The award has been registered 
and, if this argument is good, then the award 
would amount to a conveyance of the plaint 
house to the plaintiff. But it is xuinecessai 7 


to rely on this argument for the support 
of the appellant's case. I consider the 
arraugement evidenced by the award to be 
a family arangemeut in wliich the interests 
of all the members of the family were con¬ 
sidered by respectable persons; and in con¬ 
sideration of the circumstances of the 
family and in consideration of what was 
beneficial to the members of the family, a 
certain arrangement was made under wliich 
the plaintiff was given the plaint house. 
Such an arrangement cannot be considered 
to be invalid merely on the ground that the 
plaintiff was not a party to the submission. 

The respondents' A'akil contends that 
this is not a case of trust and that in 
creating a trust, a registered instrument 
would be necessaiy. The appellant 
does not rest his case on the ground that a 
trust was created in favour of the plaintiff. 
Tlie plaintiff’s’ father agreed to act as his 
guardian for the purpose of receiving the 
]n*opcrty and being in possession of it on 
behalf of the minor. The case in Hira 
SitKjh y.Ganrja Shai{’2) lias no application 
to the present case. There, as their Lordship 
observe at p. 328*, "It didsnoLappear that 
Hira Singli or any one Iiaving autliority to 
act for him in that behalf had consented to 
be bound by the terms of the award. He 
was in possession before the arbitration and 
continued in possession and he made that 
possession and not the award the foundation 
of his claim to a partition. The award was 
produced by Debi Singh, who was indeed 
his witness, but who proved that it was 
signed by Amin Singh and Ganga Saliai, in 
answer to a question by the Pleader for the 
defendants. Hira Singh was a stranger to 
the submission, and was under no obligation 
to abide by the award, and consequently he 
could not avail himself of it." In that case 
the contention was that a member of a 
Hindu family who was deaf and dumb and 
who was not a party to the award was en¬ 
titled to the benefit under the award. In 
that case if some property had been set 
apart for the maintenance of the person 
who was deaf and dumb, then such an 
arrangement would have been upheld ; but 
a person who was a stranger to the award 
and who did not consent to the submission 
could not claim the benefit under the 
award. Here the plaintiff was a minor and 
the arrangement by all the members of the 

(2J 6 A. 322; 11 I. A. 20; 4 Sar. P. C. J. 491; 6 
Ihd. Dea (n. s.) 721 (P. C.). _ 
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family was for the benefit of the minor on 
the ground that his father was leading an 
immoral and wastefull life. I find the 
second point in favour of the plaintilT. 

In the result, the plaintiff will be entitled 
to a decree for possession of the suit pro¬ 
perty. I set aside the decrees of the lower 
Courts and decree the plaintiff’s suit with 
costs throughout. 

V. N. V. Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 37G of 1922. 

August 26, 1921. 

Present: —Mr. Justice Srinivasa Iyengar. 
RAMALINGA ADAVIAR and another 
—Plaintiffs—Appellants 

VCT^SH S 

MENAKSHISUNDARAM PILLAI and 
others—Defendants—Respondents. 

Contract Act {IX of 1872), s. 74—Chit fund—Bond 
hy chit holder to stake-holder—Provision for payment 
of future instalments on default in payment of one 
instalment, whether penal. 

Where the holder of a chit in a chit fund heoame en¬ 
titled to a c/iii amount as the bidder of the highest 
amount of premium, and he executed a bond in favour 
of the stake-holders for due and proper payment of the 
future instalments of chit and the bond provided that 
if default should be made in tlie payment of any one 
instalment, the whole of the balance due for all the 
future instalments was to be payable: 

Held, tliat the stipulation as to ])ayment of the 
whole of the balance was penal anti ought to be re¬ 
lieved against, [p. 202, col. 1.] 

Where the real agreement between the partio.s is 
to the effect that the whole amoxinl Is on the <lato t)f 
tho bond a debt due, but that the creditor for the con¬ 
venience of the debtor allows it to be paid by in.stal- 
menta, intimating that if default should be made in tlio 
payment of any instalment he would withdraw tlie 
concession, then the 'stipulation as to the whole 
amount of the balance becoming payable is not jienal. 
But if, on the other hand, the debt itself i.s an in¬ 
stalment debt, arising or becoming due or payable 
by the debtor on the respective dates fixed for the 
instalments, the stipulation that on default being 
made in payment of any instalment, the whole of the 
balance should become due and payable i.s in the 
nature of a penalty, [p. 2o2, col. 2.] 

Tho question whether the parlies to a contract 
treated the amounts for which the bond is given as 
cle6ita in preesenti although solvenda in fnturo is a 
question of intention to be gathered from the terms 
of the document itself, [p. 263, col. 2.] 

(Case-law considered.) 

Scope of 8. 74 of the Contract Act and illustrations 
(g) and {/) to the section discussed, [itid.] 

Second appeal against the decree of the 
District Court, Tinnavelly, in A, S. No. 
411 of 1919, preferred against that of 
the Court of the Subordinate J udge, Tin- 
navelly, in, O, S. No. 20 of X919. 
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Mr. A. Krishuaswamy Iyer, for tlio Ap¬ 
pellants. 

Messrs. AT. T^. Krishnaswami Iyer and 
T. M. Kamaswawy Iyer, for tlie Re8])ond- 
ents. 

JUDGMENT. —The short and simple*' 
question in this second appeal is Avhetlier, 
on a proper construction of the term.s of the 
document Ex. A, the provision is penal for 
the payment of the whole of the balance 
remaining due if default should be made 
in the payment of any instalment for a 
period of six months after tlie date fixed for 
payment. Tiie plaintiffs are the stake-hold¬ 
ers of a chit fund and the defendants for 
the purpose of tliis appeal may be referred 
to conveniently as holders of one chit. 
The document was executed hy tlie defend¬ 
ants in relation to the first chit to whicli 
they became entitled as llie bidders that 
offered to pay tlie liigbest amount of pre¬ 
mium. The chit holders were 10 in number 
and each chit was of Rs. 400 per year. Tlie 
total amount pooled Iieing ILs. 4,000, the 
defendants at the auction agreed to a de¬ 
duction of Rs. 1,500 as premium, and out 
of the balance of Rs. 2,500 deducting the 
sum of Rs. 400 payable by them for that 
chit and a further sum of Rs. 100 which 
was retained hy the stake-holders as advance 
towards the second c/id payable by the de¬ 
fendants, the actual amount received by 
the defendants was only Rs. 2,000. Rut as 
the sum of Rs. 400 had in any <-ase to bo 
pai<l by the defendants for the first chit, 1 
must take it that the actual amount receiv¬ 
ed liy tlic defendants was Rs. 2,400. J^eceiv- 
ing that amount they cxeruited the bond in 
favour of the idaiiitilTs for Rs. 3,500. The 
bond provides as follows : — 

“The amount which you have paid and 
whicli we have received from you as per 
particulars forconsideration described below 
is Rs. 3,500. Out of this sum of Rs. 3,500 
we .shall pay you Rs. 300 for tlie second chit 
which is due on 30th Karlhiyai 1094 Aiidu 
(lotli Decemlier 1918). From the third chit 
forward we shall bring and be paying you 
on the 30th Karthiyai of each year at the 
rate of Rs. 400 per instalment and make an 
endorsement of payment upon this. If we 
fail to pav in this way, we shall pay the 
amount due for the instalment for which we 
have failed to pay within six months to¬ 
gether with interest thereon at the rate of 
2 per cent, per mensem from the date of 
default. If we fail to pay even in this way 
we shall pay you on demand the whole of 


S62 


RAMALIWGI ADAVIAR V. MENAKSHlStTNDARAM PILLAI. 


tlie remaining amount together with in¬ 
terest thereon at the aforesaid rate in a 

lump sum without reference to future in¬ 
stalments.” 

For some reason best known, I daresay 
to the learned Vakil for the appellant, 
perhaps having regard to the terms of ex¬ 
planation I to s. 74 of the Indian Contract 
Act, he did not argue that the provision 
with regard to the payment of interest at 
the rate of 2 per cent, per mensum or 24 
per cent, per annum on the amount of the 
instalment omitted to be paid on the due 
date would not be penal. He contended 
himself with arguing only that the provi¬ 
sion with regard to the whole of the un¬ 
paid balance becoming due on default 
being made for six months after the date 
hxed for payment of any instalment* was 
not penal. In support of his contention 
Mr. A. Krishnaswamy Iyer, referred to the 
case of Wallingford v. Directors of the Mu- 
tual Societij (1). Though the facts of this 
case are somewhat complicated yet there is 
no doubt that the case has been always cited 
and accepted only as an authority for the 
position set out in illustration (/) "to s. 74 
of the Indian Contract Act. The learned 
Lords dealt with the case on the footing 
that the amounts secured by the bond were 
debita in proisanti although solvenda in 
futuro and the Lord Chancellor at page 
696* goes on to say: “And being such, it is 
consistent both with principle and with 
authority to hold, that if the party ivho 
ought to have paid them, or anv of them 
at the proper time failed to do so, the de: 
fault vvas his own, and the time might law¬ 
fully be accelerated for the other payments 
which were originally deferred." A<^ain 
at page 705,* Lord Blackburn from whose 
judgment the learned Vakil for the an! 
pellant cited passages on which he relied 
strongly, observes as follows: “The asrpp 
inent between the parties was, and it is' 
obvious that what they meant to agree wii 
that £ 6,000 and the £ 5,000 oddin ad^’ 
tion as to the premium shall be debitum in 
prxsenti by instalments if the instalments 
are punctually paid, but if there be a de 
fault in paying them, then all is to be paid 
at once. That being the contract between 
the parties that is not the case of a penal 
sum. It la not necessary for the House pro 

T R. 8i. « L. T. 
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bably to decide that question, but if it werO 
necessary to decide it I should say that 
it was not a penalty but an actual sum, 
like the case of a promissory-note payable 
by instalments, the whole to become due if 
orie of the instalments is not punctually 
paid.” The principle of the distinction 
would thus be seen to be very thin. If, on 
a proper consideration and construction of 
the contract, I should come to the conclu¬ 
sion that the real agreement between the 
parties was to the effect that the whole 
amount was on the date of the. bond a debt 
due, but the creditor for the convenience of 
the debtor allowed it to be paid by instal¬ 
ments intimating that if default should be 
made in the payment of any instalment he 
would withdraw' the concession, then the 
stipulation as to the w'hole amount of the 
balance becoming payable w'ould not be 
penal. But if, on the other hand, on a pro¬ 
per consideration and construction of the 
contract between the parties, I should come 
to the conclusion that tlie debt itself is an 
instalment debt, so to call it, that is to say 
that the debt itself arises or becomes due 
and payable by the debtors on the respective 
date fixed for the instalments, thestipulation 
that on default beingmade in the payment 
of anj^ instalment, the whole of the balance 
should become due and payable would be 
in tlie nature of a penalt}'. At first sight, 
no doubt it might seem that there is real¬ 
ly no distinction at all between the two 
and that the difference consists merely in 
the w'ay of putting it. But it seems to me 
that legally speaking the distinction is 
real. The w’hole principle of the law of 
penalty is this, as I understand it. The 
parties w'ho enter into a contract no doubt 
expect that the contract would be carried 
out; but they also contemplate the possi¬ 
bility of the contract not being carried out 
and provide for such a case. If in mak- 
ing provision for breach of contract the 
promisee stipulates from the promisor on 
the breach only for such compensation as 
the Court would deem reasonable in the 
circumstances, then there is no penalty and 
the stipulation is not penal. But if, on the 
other hand, the Court would, on a proper 
consideration, come to the conclusion that 
the stipulation was put in not by way of 
reasonable compensation to the promisee 
but in order that by reason of its burden¬ 
some or oppressive character, it may ope¬ 
rate in terroTuni over the promisor so as 
to drive him to fnlfil the eniifcmef.. then tha 
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Stipulation is one by way of penalty. Ap¬ 
plying these principles, it is obvious that 
if the debt itself should arise on a date 
fixed, the stipulation that^ on default of 
payment, there and then the whole of the 
balance should become due and payable 
would not, by any means, be reasonable 
compensation for default in paying the 
instalment that has fallen due and payable 
only then but be really astipulation by way 
of penalty. Several cases have been cited 
as to the question what constitutes a penal¬ 
ty. The case of iSaZem Town Bank, Ltd. v. 
Venkatachari (2) as well as the case of 
Sukkulal Sowcar v. Timmala Rao Sahib 

(3) proceeded upon the construction of the 
particular documents the Court had to 
consider. The case of Periasami Thalavar 
V. Subramaniam Asari (4) contains no 
discussion of any principle and was decided 
before the Full Bench decision in Avathani 
MuthukHshnier v. Sankaralingam Pillai 
(5). As regards the case of Vaithinatha 
Iyer v. Govindaswami Odayar (6), I am 
unable to appreciate the reasoning of the 
learned Judge in some parts of the judg¬ 
ment. But for the purposes of the present 
case it is only necessary to observe that 
the judgment in that case proceeded on a 
construction of the document and contract 
before the Court and it seems to me that 
it was possible and perhaps proper having 
regard to the terms of the document in 
question in that case to hold that the 
liability was as observed in the case of 
Wallinggord v. Directors of the Mutual 
Society (1) debitum in prccsenti. It is some¬ 
what inexplicable how in the whole of the 
judgment in the case of Vaithinatha Iyer 
V. Govindaswami Odayar (6), there should 
have been no reference whatever to the 
Full Bench decision in Avathani Muthu- 
krishnier v. Sankaralingam Pillai (5). After 
all, the question ^vhether any particular 
stipulation is only by way of compensation 
or by way of penalty should depend upon 
the construction of the particular document 
or contract and on the circumstances of 
each case. I now turn, therefore, to the 
document before me Ex. A. The question 

(2) 9 Ind, Ca9. 197; (1911) 1 M. W. N. 134; 9 M. L. 
T. 363. 

(3) 51 Ind. Cas. 295; 24 M. L. T. 420. 

(4) U M. L. J. 136. 

(5) 18 Ind. Cas. 417; 36 M. 229; 13 M. L. T. 20; 
24 M. L. J. 135. 

(6) 67 Ind. Cas. 995; 42 M. L. J. 551; (1922) M. W. 
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whether the parties to the contract treated 
the amounts for which the bond is given as 
debita in prccsenti although solvenda hi 
futuro is a question of intention to be 
gathered from the document itself. I do 
not find in the document any such inten¬ 
tion. There is no clause in it by or under 
which the obligor binds himself to pay the 
whole amount, namely, Rs. 3,500. The 
obligation undertaken is in terms to pay 
each instalment as it becomes due, Rs. 300 
on the 30th Karthigai 1094 Andu (15th 
December 1918) and Rs. 400 on the 30th 
Kai'thigai of each succeeding year. This 
aspect clearly distinguishes the present case 
from such cases as Wnllingfoi'd v. Directors 
of the Mutual Society (1), Periasami Thalavar 
Subramaniam Asari (4), Avathani Muthu- 
krishnier y. Sankaralingam Pillai (5) and 
Vaithinatha lyerv. Govindaswami Odayar 
(6). Therefore the primary obligation under 
the contract is to pay each instalment as 
it accrues due. One of the provisions for 
the breach of that primary contract is that 
if for a period of six months after any 
particular instalment becomes due and 
payable default should be continued to be 
made, then the whole of the balance should 
become due and payable. The question is 
whether this stipulation is or is not by 
way of penalty. If the requirement that 
the whole of the balance should be paid up 
at once can be regarded as reasonable com¬ 
pensation for the breach, the stipulation 
cannot be deemed to be one by way of 
penalty. But if, on I he oilier hand, the 
burden of the stipulation is of such a 
character that it cannot possibly be regard¬ 
ed as merely intended for compensation to 
the promisee for breach of contract but has 
only to be regarded as a stipulation by the 
terror of which the promisor should feel 
pressed and compelled to perform the 
original contract itself, then the stipulation 
is one by way of penalty. A comparison and 
consideration of the two illustrations (/) 
and (g) to s. 74 of the Indian Contract Act 
would, it seems to me, yield to us the real 
principle to be applied in sucli a case. At 
first sight, it may seem that there is no 
reason why if the stipulation for the pay¬ 
ment of the entire balance on default in the 
payment of one instalment in illustration 
(/) is not one by way of penalty it should 
be so in illustration (g). The difference is 
this. On the facts given in illustration (g) 
the promisor has given to the promisee in. 
the form of a promise to pay an enhanced 
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amount as consideration for the promisor 
retaining the instalments not yet fallen due 
or in other M'ords, for the use of tiie monies 
representing such instalments for the 
periods covered by the instalments The 

Btipulation in such a case for the whole 
amount of the balance becoming due and 
payable would involve for the promisor not 
onl\ the liability to j>ay uj) the whole of 
the balance l)ut the loss of tlie consideration 
he has already paid for the use of the 
monies representing each instalment for 
le lespectiye periods of the instalments, 
ilie principle underlying illustration (f) is 
that the whole of the debt being payable 
immediately the creditor agrees with the 
debtor to allow him to pay the amount liv 
instalrnents so long as he pays them regu¬ 
larly But the principle underlying illustra¬ 
tion (f/) is that tlie debtor by paying con¬ 
sideration gets the right to retain and use 
the amount of each instalment until the 
date of its^ becoming due and payable. If, 
tliereiore, in such a case the debtor commits 
a breach and fails to pay one instalment no 
doubt he becomes liable to pay to the cre- 
ditor damages for such breach but to be 
called upon to pay the whole of the l>alance 
in spite of the fact that he has given con- 
smeration for withholding the amounts of 
the other instalments till their respective 
due dates would, undoubtediv, be in the 
nature of a penalty. As some* elTect has to 
be given to illustration (g) I do not see mv 
way to base it on any other principle. Now 
with regard to the question whetlier the 
facts of the present case bring it within 
illustration (/) or illustration { 7 ) the ques¬ 
tion may be viewed in two ways. Is it a 
case m which the creditor being entitled to 
the whole amount allows the debtor to pay 
It bjynstalments on condition that if default 
should be made in the payment of one 
instalment the whole should become due- 

debt but pretni 

debt but the debt arises for the amounts of 

respective dates 
fixed therefor. I have already held that on 

a pioper construction of Ex. A there 
IS no present debt created for the whole 
amount and that the parties agreed that it 
IS only on the due dates the amounts of the 
instalments should become due and payable 
Another way of looking at it would be bv 
seeing whether any consideration moved 
the promisor to the promisee for the 
promisor retaining the amount of each 
lustalmoat till the date fixed for the pay- 
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ment thereof. AVhether the transaction is 
looked at as a promise by the promisor in 
consideration of the receipt of Rs. 2,400 to 
pa 3 ’a sum of K 3 . 3,500 bv instalments or as 
a promise to pay the sum of Ks. 3,500 by 
instalments tlie creditor deducting there¬ 
from there and then immediately the 
amount stipulated by wa\^ of interest for 
the use of the mone^'during the periods of 
the instalments it seems to me that the 
principle of illustration ( 7 ) would apply. 
The essence of the transaction is that the 
actual consideration which reaches the 
hands of the deljtor is less (and in this 
case considerably less) than the total 
amount which he binds liim.self to pay by 
wa.v of instalments and that, therefore, the 
present case is on principle indistinguish¬ 
able from illustration (' 7 ) to s. 74. 

I have, therefore, come to the conclusion 
that the lower Appellate Court was right in 
treating the stipulation for payment of 
the wliole of the balance as penal. As 
already stated the learned Vakil for the ap¬ 
pellants has not argued that the stipulation 
as to pa\’ment of interest at 24 per cent, per 
annum is not penal, nor was there any con¬ 
tention advanced on behalf of the appellant 
that if the stipulation should be held to be 
penal the basis on which the lower Appel¬ 
late Court lias awarded compensation to 
the plaintiff for breach is not reasonable or 
sound. 

In the result, therefore, the second appeal 
fails and should be dismissed with costs. 

Appeal dismissed. 

z. K. 
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Contract (IX of 1S72), s. 63 —A'ai’an'an, what 
amount to—New contract illegal, effect of—Old contract, 
rights under^ whether a^ected — Abandonment^ proof 

In the case of a novation the consideration for the 

discharge of the old contract. 

[p. 26 d, col. 2.] 

An agreement enforceable hr law is a contract. 
II an agreement is held or declared by law to bO 
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in contraventioa of tlie provisions of any Statute, it 
is not a contract, and, therefore, it cannot serve as 
■noratio. What is essential for a novation is the 
wiping out of the original contract as wel as tlie 
creation of a new valid conti-act. [p. 2Go. col. 'J.J 
Where parties enter into a contract which, if valid, 
would have the effect, by implication, of rescinding 
a former contract and it turns out that the seccnid 
transaction cannot operate as the parties intended, 
it does not have the effect, by implication, of affect¬ 
ing their rights in respect to the former transaction. 

Fp. 266, col. 1 ] • X £ 

Where the question is whether one party is set free 

by the action of the other, the matter for considera¬ 
tion is whether the acts or conduct of the one do 
or do not amount to an intimation of an intention 
to abandon and altogether to refuse performance of 
the contract. The tnie question is whether the ads 
and conduct of the party evince an intention no 
longer to be bound by the contract. The Court 
requires as clear evidence of the waiver as of the 
existence of the contract itself and will not act upon 
less. An abandomneiit of the old agreement mu.st 
be clearly made out. There must be c ear ami pre- 
cis6 6vidcnc6 of <i mutunl intention to detcnnin^ uuu 

abandon the coiitnict. [ibid.] 

Where the intention to substitute a new contnict 
is frustrated bv the fact that the new contract is a 
nullity, the original contract may be enforceable. 
Much more so. where the agreement itself is i\ con¬ 
travention of the Statute and does not ripen into a 
contract in the legal sense of the term* [p. -CO, cols. 

^ *In *\he absence of proof of an express abandon¬ 
ment, the rights under the old contract cannot be 
taken away. jp. 267, col. 2.] 

(Case-law discussed.) 

Appeal against the decree of the District 
Judge, Wardha. in Civil Ajipeal No. 125 of 
1921, dated the 22nd December 1221. 

Dr. H. S. Gour and Mr. M. B. Nnjogt, for 

the Appellant. ^ 

Mr. D, N. IChare, R. B., for the Respond¬ 
ents. 


JUDGMENT.— The facts of this case 
are simple. The plaintiff is the holder of a 
mortgage,dated 4th February 1907 (Kx. P-1), 
for a consideration of Rs. 550. He seeks 
to enforce it by suit. The defence of de¬ 
fendant No. 2 is that the mortgage was 
superseded by a registered deed of surrender, 
dated 6th February 1913, (Ex. P-2) and 
plaintiff cannot, therefore, sue upon it. The 
defendant No. 2 is the subsequent purchaser 
of a part of the mortgage security under a 
sale-deed, dated 10th April 1916, (Ex. P-3). 
The plaintiff' in reply contended that the 
surrender having been set aside by an appli¬ 
cation under s. 36 pf the C. P. Tenancy Act 
at the instance of the tenants’next heirs by 
proceedings in a Revenue Court as per 
Exs. P-4 and P-5, and the possession of the 
land having gone out of his hands the con¬ 
sideration. failed and, therefore, his right 
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: statute, it to sue on the mortgage was revived and 

lot serve as could be legally enforceable by suit. 

lion is the (^^estion to be considered in 

i"pni ^ tbe case is whether there has been such a 

ich, if valid, legal and complete substitution or novation 
f rescinding of contract as might be said to have coni- 
; the second ^igtelv put an end to the rights under the 

„^rof“a'£: mortgage. The lower f 

• transaction, ed the suit as not maintainable.. 1 jhink 

the lower Courts have not approached the 
i-ty is set free right point of view of the 

f the one do law of novation. 

an 1n™n.ion Section 02 of tlie Contract Act lays down: 
rformance of “If the jiarties to a contract agree to sub- 
thor the arts new contract for it, or to rescind 

“"xhrcourt or alter it, the original contract need not 1)0 

er as of the performed.” . 

not act upon The consideration for the new contract is 
eement mu.st discharge of the old contract. An 

l^uumine ‘InU agreement enforceable by law is a contract; 

If the agreement is lield or declared latv 
new contract jq contravention of the provisions of 

contract is a Statute it is not acoiitractaiul, therefore, 

^eirirr'oon: H cannot .serve as novatio^ Wliat is there- 
ripoii into a fore, needed or essential for n novation is 
[p. 2CG. cols, tiie wiping out of the original contract as 
t well as the creation'of a new valid contract: 

lomv,.rcial Bank o/ Tasnuuna y. Jon^ 
(1) Nadimulla v. Channappa^ (2), Nuncio 
Kisore Lull v. Ravxsookhet Koer (3) and 
Ahdid Kaxjam Amadajibkai v. Bahadur 
the District Vithoba (4). 

1 No. 125 of inarecentCaleuttacase oiMathura Mohan 
^221. Sahav Ramkiiviar Saha (5), the question 

Niyorji, for very elaborately discussed by 

, MoWrjeeandOhatterjee. Justices, in the 
le Respond- English decisions and the following 

well-considered conclusions have been 

if this case drawn or laid down : .,11 n 

Ll ler X “One contract is rescinded by another 
07 n<’x P-l) between the same parties, when the latter 
He seeks is inconsistent with and renders impossible 
fence of de- the performance of the former ; 
mKra-e was though they differ in terms, their legal effect 
' “render is the same, tlie second is merely a ratifica- 
f P 9) and tion of the first, and the two must be con- 
Ln ir The strued together; where the new contract 

0^01 rchasrr irconsistent with the continuance of the 
utpurenase . it has no effect unless and until 

"3? U iT lieHormed : Hunt v. South Eastern 


(1) (1893) A. C. 313; 62 D J. P- 0. 104; 1 R- 367; 
68 L. T. 776; 42 W. R. 2oG; 5/ J. I - 644. 

I a"215;-find.- Jur. 625; -4 0. L. R. 361; 2 

^^ 4 ) Cas. 858; H 

(5) 35 Ind. Caa. 30o; 43 C. <90, 23 C. L. J. 2b, 2i) 

C. W. N. 370. 
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Railway Company (6), Dodd v. Churton (7)» 
Patmore v. Colburn (8) and Thornhill v. 
Neats (9). But ■where parties enter into a con¬ 
tract, which, if valid, -would have the effect, 
by implication, of rescinding a former con¬ 
tract and it turns out that the second trans¬ 
action cannot operate as the parties intended, 
it does not have the effect, by implication, 
of affecting their rights in respect to the 
former transaction; Noble v. Ward (lOj and 
Doe d. Biddulph v. Poole (11). 

“Where the question is whether one part 3 ^ 
is set free by the action of the other, the 
matter for consideration is, whether the acts 
or conduct of the one do or do not amount 
to an intimation of an intention to abandon 
and altogether to refuse performance of the 
contract....The true question is whether the 
acts and conduct of the party evince an in¬ 
tention no longer to be bound by the 
contract: Mersey Steel and Iron Compayiy 
V. Naylor Benzon cfcCo.(12) and General Bill 
Posting Co. v. Atkinson (13)....The Court 
requires as clear evidence of the w’aiver as 
of the existence of the contract itself and 
will not act upon less : Carolan v. Braba- 
zon (14).” What is then required is that an 
abandonment of the old agreement, must 
be clearly made out. There must be clear 
and precise evidence of a mutual intention 
to determine and abandon the contract: 
Mathura Mohan Saha v. Ramkumar Saha 
(5). Where the intention to substitute a 
new contract is frustrated by the fact that 
the new contract is a nullity, the original 
contract may be enforceable : See Har 
Chandi Lai v. Sheoraj Singh (15). Much 
more so, where the agreement itself is a 
contravention of the Statute and does not 

(6) (1875) 45 L. J. C. P. 87. 

(T) (1897) 1 Q. B. 562; 66 L. J. Q. B. 47T; 7CL. T. 
438; 45 W. R. 490. 

(8) (1834) 1 Cr. M. & R. 65; 4 Tyr. 810; 3 L. J. Ex. 
314; 149 E. R. 996. 

(9) (1860) 18 0. B. (N. s.) 831; 125 R. R. 902; 2 L. 
T. 539; 141 E. R. 1392. 

(10) (1867) 4 H. & O. 149; 1 Ex 117; 143 R. R. 
534; 35 L. J. Ex. 81; 15 E. T. 672; 15 W. R. 520. 

(11) (1848) 11 Q.B. 713; 75 R. R. 607; 17 L. J. Q. 
B. 143; 12 Jur. 450; 116 E. R. 641. 

(12) (1884) 9 A. O. 434; 53 L. J. Q. B. 497; 51 L. 
T. 637; 32 W. R. 989. 

(13) (1909) A. C. 118 at p. 122; 78 L. J. Ch. 77; 99 

L. T. 943; 25 T. L. R. 178. 

^14) (1846) 3 J. & L. 200 at p. 209; 9 Ir. Eq. Rep. 

(15) 39 Ind. Cas. 343; 39 A. 178; 32 M. L. J*241- 
15 A. L. J. 223; 1 P. L. W* 330; 5 L. W. 502; (19171 

M. W. N. 290; 25 O. L. J. 316; 21 M. L. T. 292- 21 
0. W. N.765; 19 Bom. L., R. 444; 44 I. A. 60(P. 0) 
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ripen into a contract in the legal sense oi 
the term. 

In the case of Har Chandi Lai v. Sheoraj 
Singh (15), the mortgage of the 13th No¬ 
vember 1876 was substituted by other mort¬ 
gages of 1887, On the execution of these 
mortgages the mortgagee handed over the 
mortgage-deed of 1876 to the executant of 
one of the mortgages of 1887. Themortgagee 
sued on the later mortgages of 1887 and it 
was held that they could not be and were not 
wholly binding, but that the estate was 
liable under the original mortgage of 1876, 
which affected not the whole of the pro¬ 
perty belonging to the mortgagor but only 
a portion thereof. The mortgagee, therefore, 
subsequently instituted a suit on foot of a 
certified copy of the mortgage of 1876 and 
the question was whether anything had 
happened which affected the right of the 
mortgagee to enforce his security under the 
mortgage of 1876. The defence was that 
nothing was due under the mortgage which 
became void when the new contract dated 
9th September 1887 was entered into, that 
the claim was barred by s. 11 and by 0.11, 
r. 2 of the C. P. C. 

Their Lordships of the Privy Council 
have at page 185* of the report observed as 
follows:— , 

"It is, of course, true that the mortgagee s 
intention at the time when the two deeds of 
1887 were executed was to accept a new 
security, extending to the whole mauza, for 
the indebtednessbothofJai Chand and 

Singh in lieu (in(cralia) of the security of the 

13th November 1876. Pursuant to this in¬ 
tention he appears to have handed over the 
mortgage of the 13th of November 1876 to 

Phul Singh. But the original intention of 

themortgagee was entirely frustrated by the 
fact that the two deeds were held not to he 
binding on Musammat Nandan (widow), and 
it does not appear to their Lordships to be con¬ 
sistent with equity or good conscience that 
the first three defendants, havingsuccessfxmy 
maintained that the transaction embodied 
in the two deeds of 1887 was not binding 
on Musammat Nandan, and consequent^ 
did not bind them as heirs of Jai Chand, 
should now claim the benefit of such tra^ 
action as a release of the mortgage of the 
13rti November.... In their Lordship 
opinion, therefore, the mortgage of the 13th 
November 1876 was in the events which 
happened wholly unaffected by the mort¬ 
gages of 1887.” _ 

•Page of39 A.—[^d.] 
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These observations very fittingly apply to 
the facts of this case. 

The learned Pleader for the respondents 
made much of the return or handing over 
the mortgage of 1907 to the mortgagor and 
to the suit being based on a certified copy. 
This was exactly the case also in the Privy 
Council. There the mortgages were sued 
upon and sought to be declared as binding 
on the new and larger security but it was 
held that they were not binding on tne 
heirs of the mortgagor under the mortgage 

It is argued on behalf of ^ the^ appellant 
that as the result of the litigation under 
s. 36 of the C. P. Tenancy Act, 1898 which 
was financed by the present defendant 

^ .1^ ? A A ft« A A 


realized by sale; the High Court upheld 
the contention of the intermediate moit- 
gagee and gave away the money to him 
to the exclusion of the mortgagee-appel- 

^^T^ir Lordships of the Privy Council, 
however, say at page 323 * as under ; 

If the bond of November lb83 be con¬ 
sidered on its o-vvn terms, there is no room 
for the suggestion that it superseded the 
bond of May so as to impair the effect of 
that bond as a subsisting hypothecation. 

The argument.was that the appellants 

by then* suing on the bond of November and 
not on the bond of May had relinquished 
their rights under the bond of May. No 
such inference can legitimately be drawn. 


was financed by the preseni aeienuai . the bond if November 

No. 2. the wives of the surrendering tenants ^tmplv or to lead others 

got the surrender set aside and entered tl y d d th abL'doned what, apart 


into possession on the ground that the siu- 
render was not 6o7ia fide but was a transfer 
made in contravention of the provisions of 
the C. P. Tenancy Act. In other words, 
as the intention of the mortgagee to sub¬ 
stitute the rights created under the old 
security by the attempt at acquisition of new 
rights as owner of some other property not 
covered by the mortgage, ^vas frustrated by 
reason of the new transaction being declar¬ 
ed a nullity, at any rate treated as a trans¬ 
fer prohibited by the law of tenancy on the 
ground of its being against the scheme and 
policy of the Tenancy Act of 1898, it is not 
just and equitable to allow the defendants 
to claim the benefit of the transaction as a 
* release of the mortgage of 1907. The origi¬ 
nal intention of the mortgagee to release 
the mortgage of 1907, cannot, therefore, in 
view of the events that have happened to 
frustrate it and inspite of his having handed 
over the original mortgage-deed, be held 
by itself to bar the plaintiff from enforcing 

the said mortgage. , 

In Shankar Sarup v. Mejo Mai (16), their 
Lordships had to consider the question of 
liow far the substitution of the old mort¬ 
gage of May 1883 by another of November 
1883 affected the rights of the mortgagee 
to take his stand on the earlier mortgage 
against the intermediate incumbrancer of 
June 1883. The question was whether the 
mortgagee having sued on the mortgage of 
November 1883 and obtained a decree and 
caused the property to be sold was post¬ 
poned to the mortgagee of June 1883 in 
the matter of the distribution of the assets 

5) 23 A. 313; 5 0. W. N. GIH; 3 Bom. T.. R. 713; 
T. P. O. J. 72; 28 I. A. 203 (P. 0.). 


to believe, that they abandoned what, apart 
froin tibs^ndonmcnt, w&s O/subsisting hjpo^ 
thecation.” Their Lordships set asidel the 
High Court's decree dismissing the suit 
and restored that of the Subordinate 
J UCl^6. 

Similarly in Webb v. Macpherson (17), it 
was pointed out that at page 72 t that The 
Transfer of Property Act gives a statutory 
charge upon the estate to an unpaid vendor 
unless it be excluded by contract. Such a 
charge, therefore, stands in quite a different 
positioii from a vendor’s lien. You have to 
find something, either express contract, or 
at least something from which it is a 
necessary implication that such a contract 
exists, in order to exclude the charge 
givenby theSlatute. In theii Lordships’opin¬ 
ion there is no ground whatever for saying 
that that charge is excluded by a mere 
personal contract to defer payment of a por¬ 
tion of the purehase-money, or to take the 
purchase-money by instalments, nor is it, 
in their Lordships’ opinion, excluded by 
any contract, covenant, or agreement with 
respect to the purchase-money which is 
not inconsistent with the continuance of the 

charge.” , w i. j - 

What then is needed to be proved is an 

express abandonment. Otherwise the rights 
under the old contract cannot be taken 
away. The relative positions of the parties 
will have to be examined by the lower 
Appellate Court in the light of the princi- 

fl7) 31 C. 57; 30 I. A. 238; 8 C. W. N. 42; 5 Bom. 
L, R 238; 13 M. L. J. 388; 8 Sar. ■ P. C. J. 554 

(P. C.). _ 

♦Page of 23 A.—lii'd-J 
♦Page of 31 C. —[fid.] 
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pies set forth above. It will he for that 
Court to find how far the plaintiff's inten¬ 
tion to al)andi»ii his rights under the first 
contract, namely, the mortgage transaction 
is made out and liowfarthe covenants in 
the surrender are inconsistent with the 
continuance of the charge created by the 
mortgage of 1907. Since the lower Courts 
have not a])proached the case from the 
right point of view of the law of novation 
and the findings given by them are, there¬ 
fore not binding on this Court, and as 
some other points are involved in the case 
but they have not been decided by the 
lower Appellate Court, I think, that I'must 
remand the case to that Court for fresh deci¬ 
sion of the appeal on its merits. 

The appeal is, tlierefore, allowed with 
costs. There will be a refund of Court-fee 
paid on the memorandum of second appeal. 

The costs of the lower Courts will he 
costs in suit. 

z. K. Appeal alloired; 

Case rcmamhil. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 233 to 235 

OF 1921. 

August 20, 1924. 

Present: —Mr, Justice Srinivasa 

Iyengar. 

RAMASAMI NAICKER and another— 
Plaintiffs—Appellants 

MEENAKSHISUNDARAM CHETTIAR 

AND OTHERS—DEFENDANTS—RESPONDENTS. 


Trespass—Daviagcs, assessment of—Principles ap¬ 
plicable. 

In awarding damages for unlicensed trespass on 
land, a distinction must be made between a trespasser 
bona :fide claiming a title and a wilful trespasser. 
Against a wilful trespasser, the damages awarded 
ought in no case to be less than the amount for 
which, having regard to all the circumstances, a pru¬ 
dent and reasonable landlord would have agi'eed to 
let the land for the purpose, or less than the*amount 
which the trespasser would have had to pay as the 
result of reasonable negotiations for such use or 
occupation of the land. The amount so arrived at 
would be the minimum of damages awai-dable against 
him, but over and above that the animus with which 
the trespasser commits the wrong, its wilful charac¬ 
ter, for example, may he taken into consideration for 
the purpose of awarding higher damages. Ip. 269 
col. 1.] ' 

A plaintiff, however, who stands by and virtually 
encourages the wrong is not entitled‘to damti^es on 
the same scale as one who has done his bekt to 
prevent the commission of the wrong, [ibid 1 ' 

WiHjams v. Cui-rie, (1845) 1 C. B. 841- 13^ R 


J. Ch. 380, relied on. 


r 






Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Ramnad at Madura, in Appeal Suits 
Nos. G6, 67 and 68 of 1919 respectively, 
preferred against tlie decrees of the Court 
of the Additional District Munsif, Srival- 
lipnttur. in ('). S. Nos. 213 of 1916, 428 of 
1917 and 440 of 1017. 

The Advocate-General, for the Appel¬ 
lants. 

^Ir. 7v. Rajah Iper, for the Respondents. 

JUDGMENT, —The question raised 
in tins second appeal relates to the prin¬ 
ciple on whicli damages sliould be awarded 
in respect of trespass on land and the pro¬ 
per measure of such damages. The plaint- 
iffs-appellants are the owners of about 2J 
acres of land on which and several other 
adjoining lands a cattle fair used to be 
held annually. The predecessor-in-interest 
of the plaintiffs would appear to have been 
content to let this land for the purpose of 
the fair receiving the sum of Rs. 50 as rent 
every year. But from about the year 1911 
tlie plaintiffs refused to let the land on the 
same rent. For the years 1911 and 1912 
the plaintiffs oi)tained in a decree ex parte 
damages against the defendants at Rs. 300 
per annum for trespass on tlie suit land 
consisting in their using the land for the 
cattle fair without any agreement with the 
plaintiffs and without their permission. In 
the_ first two suits the plaintiffs have 
claimed from tlie defendants damages at 
the rate of Rs. 300 per annum for two years 
in each of tlie suits and in tlie last suit ■ 
Rs. 550 as damages for one year. The Court 
of first instance granted the plaintiffs 
damages at Rs. 50 per annum and the lower 
Appellate Court had confirmed the same. 
The learned Advocate-General for the 
appellant has argued that the principle 
on which the lower Courts awarded damages 
only at Rs. 50 per annum was wrong in 
law and that a different measure of damages 
should have been adopted. I am unable 
to understand on what particular piincipi© 
the lower Appellate Court proceeded to fis , 
the damages at Rs. 50 per annum. Apart 
of course from its statement of agreement 
with the Court of first instance in that 
matter in one part of the judgment it al¬ 
most seems that the learned Subordinate 
Judge was inclined to adopt, as the true 
measure of damages, the number of cattle 
that were on the plaintiff’s land. At 
another place he has indicated that if the 
accounts of the lessees could have been 
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tion of the land. The amount so arrived 
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produced, that might have furnished to 
him a measure of damages he could have 
adopted. Reference is also made to the 
sum of Rs. 50 having been accepted by the 
plaintiffs' predecessor-in-interest as rent, as 
also to the said amount being reasonable 
rent, having regard to the rents charged in 
the neighbourhood. The amount of rent 
■which the plaintiffs’ predecessors were con¬ 
tent to receive in previous years could 
possibly not be a measure of damages at any 
rate for thesucceeding years. The rents paid 
or received in respect of the adjacent lands 
were the result of contracts. In R illiams v. 
Currie (1) Justice Maule observes as 
follows:—‘Tf we were to hold that the Jury, 
in estimating the damages for an unlicens¬ 
ed trespass of this sort, are to be restrained 
to exactly the amount of the injury sustained 
by the plaintiff, it would in effect be plac¬ 
ing a wrong doer upon precisely tlie same 
footing as one who enters with the owners 
permission." The learned Judge proceeds 
further to indicate that the wilfulness of an 
act of trespass and that the trespass was done 
for the pecuniaiy benefit of the defendants 
would be matters to be taken into con¬ 
sideration in assessing damages. In the 
case of Jegoji v. Vivian (2), before the 
House of Lords, the Lord Chancellor general¬ 
ly approves of the ijrinciple that in 
awarding damages a distinction may be 
made between a trespasser bona jide claim¬ 
ing a title and a wilful trespasser, and 
goes on to observe that the Court never 
allows a man to make profit by a wrong. 
I do not, however, undei'stand by the last 
statement that the wrong doer is or should 
be placed exactly in the same position as 
an agent or trustee and made to account 
for all the profits he has made. I construe 
that statement of the law merely to signify 
that a wilful trespasser should not be 
placed in a better position than a person 
who had to enter into an agreement with 
the landlord in respect of the use or occupa¬ 
tion of the land, that is to say, in other 
words, the damages awarded against a 
wilful trespasser ought in no case to be 
less than the amount which having regard 
to all the circumstances, a prudent and 
■ reasonable landlord would have agreed to 
let the land for the purpose or less than 
the amount -which the trespasser would 
have had to pay as the result of the reason¬ 
able negotiations for such use or occupa* 

a) (1848) 1 a B. 841; 135 E. R. 774. 

(2) (1871) 6 Oh A. 742j 40 U J. Oh 280. 


at would be the minimum of damag-'S 
awardable against him, over ami above 
tliat, there is high authority for holding 
that, as in the case of certain ixu-soiial 
wrongs, the animus with which a trespasser 
commits the wrong, may be taken into 
consideration for the purpose of awarding 
higher damages than would otherwise have 
been. In this case I have no hesitation in 
holding that the trespass was Avilful. I 
am bound, therefore, to award as and by 
way of damages to the plaintiffs in the 
circumstances not only the reasonable 
amount which, if there had been negotia¬ 
tions between tlie parties, would have i)een 
fixed as rent but also a further .amount 
for the wilfulness of the trespass. But at 
the same time, in the present case tliere is 
the undoubted fact that the plaintiffs know¬ 
ing that the trespass was about to be or 
certain to be committed stood by and allow¬ 
ed the trespass to be committe(l year after 
year in the undoubted hojje that they would 
be able to recover from tlie defendants the 
large amount of damages for winch they 
had obtained a decree e.r parte in the 
previous suit. The conduct of the plaint¬ 
iffs who complain of the wrong is an 
undoubted element to be taken into con¬ 
sideration in awarding damages and I have 
no liesitation in laying it down that the 
plaintiffs who stands by and virtually 
encourage the wrong are not entitled to 
damages on the same scale on which 
damages might be granted to a plaintiff who 
liad done his best to prevent the commis¬ 
sion of the wrong. Taking all these circum¬ 
stances into consideration, the conclusion, I 
have arrived at, is that the plaintiffs in 
this case would be entitled in the first 
place to such amount as having regard to 
all the circumstances might be deemed to 
be the amount for which on negotiations 
between the parties the plaintiffs might 
have agreed to let and which the defend¬ 
ants might have agreed to pay in respect 
of the suit laud in the years in question, 
and in addition thereto such further 
damages for the wilfulness of the trespass 
taking into consideration at the same time 
the conduct of the plaintiffs in not prevent¬ 
ing the trespass but standing by and allow¬ 
ing the trespass to be committed. The 
process is difficult of imagining, the plaint¬ 
iffs and the defendants coming together, 
negotiating reasonably and arriving at a 
reasonable amount of rent but it has got tQ 
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be done. I tave come to the conclusion 
that a sum of Rs. 100 per annum would 
represent such amount. I should have been 
disposed to grant as and by way of further 
damages for the wilfulness of the trespass 
a sum of Rs. 50 per annum, but having 
regard to the plaintiffs standing by and 
allowing the trespass to be committed with 
the anterior object of claiming damages, I 
award only Rs. 25 in addition for each year. 
In the result, instead of Rs. 50 per annum 
awarded by the lower Courts I award 
Rs 125 per annum. The decrees of the 
lower Courts will be varied accordingly in 
all the cases. The respoixdents will pay 
the appellants’ costs in this Court and in 

the lower Appellate Court. 

Decree moatjiea. 

V. N. V. 


ALLAHABAD HIGH COURT. 

Stamp Refbrbncb ik First Appeal No. 158 

OF 1924. 

July 8, 1924. 

Present; —Mr. Justice Daniels. 
BISHEN SAHAI— Defendant- 

Appellant 

versus 

CHSOTEY LAIj and others—Piaintiffs— 

Respondents, 

Court Fees Act (VII of 1870), s. 7 (v), Sch. I, 

j _ Cross-objection —Ad valorem Courf-/ee. 

In a croas-objection claiming possession of an im¬ 
moveable property, an ad valorem Court-fee is payable 
on the value of the subject-matter in dispute and 
not on five times the land revenue in accordance 
■with s 7 (v) of the Court Fees Act. [p. 271. col. 2.1 
Ishdatt Tiuari v. Tameshwar Tiwari, 83 Ind. Cas. 
780; 45 A. 537; (1924) A. 1. R. (A.) 175, followed. 

Stamp Reporter’s Report,— In 

time up to this day. Stamp insufficient ac¬ 
cording to valuation by Rs. 189. 

[Objection from Mr. Durga Prasad. 

1 That the plaintiffs-respondeuts had 
filed a suit in the Court of the Subordinate 
Jud/e of Farrukhabad claiming possession 

of 8'items of property. ■ 

2 That the Subordinate Judge by nis 
judgment dated 15th January 1924 dis¬ 
missed the plaintiffs-respondents’ suit with 
regard to 6 items of property and decreed 
the plaintiffs’ claim with regard to 2 
items. 

3. That the defendants have filed the 
above appeal relating to the two items of 
tJffr3E*idecreed against them. 


4. That among the items of property 
with regard to which the plaintiffs’ claim 
was dismissed are three items of property, 
viz., properties (1)—(3) which form the sub¬ 
ject-matter of the cross-objection. 

5. That the respondents in the cross- 
objections which relate to items Nos. 1 to 
3 claimed in the plaint have paid a Court- 
fee which they had paid with regard to 
the said items in the Court below, calcu¬ 
lating the Court-fee on five times the 
amount of Government revenue payable 
in regard to each of those three items, 
[vide s. 7 els. (v) (b) of the Court-Fees Act]. 

6 . That the aggregate Court-fee so pay¬ 
able amounts to Rs. 36, the same that was 
paid in the Court below. 

7. That the Stamp Reporter has reported 
that an ad valorem fee is payable on the 
cross-appeal on its valuation of Rs. 4,000 
and has found a deficiency of Rs. 189. 

8 . That the respondents submit that the 
proper Court-fee payable should not ex¬ 
ceed the Court-fee they would have had 
to pay had they appealed from the por¬ 
tion of the decree adjudged against them 
and desire that the question of the duty 
payable in the cross-objection might be 
determined by the Taxing Judge or other¬ 
wise as the Court might consider proper.] 

By Stamp Reporter,—This objec¬ 
tion is similar to the one filed by Mr. N. P. 
Asthana in F. A. No. 182 of 1924 (just sub¬ 
mitted for decision). The point raised is 
identically the same in both the cases and 
the authorities reported in Lakhan Singh 
V. Ram Kishen Dass (1) and Daraga Rant 
V. Parema Kuer (2) apply to this case also 
with full force. 

By Taxing Officer.—The office 
have reported that there is a deficiency oi 
Rs. 189 in Court-fee stamps on the cre^s- 
objection filed by the respondents in this 
appeal. 

The salient facts of the case under co^ 
sideration have been pointed out in the 
jection to the office report made by the 
Counsel for the respondents. . 

The office rely on two rulings, one 
this Court reported at Lakhan Singh v. 
Ram Kishen Dass (1) and one of the Patna . 
High Court reported as Durga Raut y- 
Parema Kuer (2j, where it is held thM 
according to Art. 1 of Sch. I of the Court 
Fees Act the cross-objection must pay an 

CD 43 Ind. Cas. 179; 40 A. 93; 15 A. L. J. 886. 

C2) 45 Ind. Cas. 368, S P. U J. 197; 4 P. U W. 
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ad volarerti fee on the value of the subject- 
matter in dispute. 

But the respondents do not dispute 
these rulings. They admit that they must 
pay an ad volarem fee. The whole issue is 
whether the value of the subject-matter in 
dispute is Rs. 4,000 or Rs. 475-15-0 i.e., five 
times the Government revenue, on which 
they have in fact paid. 

The office here quote a judgment of 
Piggott, J., of this Court (unreported) in 
S. A. No. 1553 of 1922. There the issue 
referred by the Taxing Officer was whe¬ 
ther “ the ad valorem fee should be 
reckoned in accordance with s. 7, cl. v of 
the Court Fees Act ” or “on the jurisdic¬ 
tional value of the cross-objection.” In 
that case the First Court dismissed the 
plaintiff’s suit ; the lower Appellate Court 
decree the plaintiff’s suit in part and al¬ 
lowed his claim for property to the extent 
ofRs. 100-10-0. The cross-objections asked 
for the restoration of the First Court’s 
decree. The learned Judge ordered that 
they should pay an ad valorem fee on this 
sum of Rs. 100-10-0. For they had made 
this sum of Rs. 100-10-0 the valuation for 
purposes of jurisdiction and had only paid 
Court-fees on Rs. 19-6-0, being five times 
the Government revenue of the property 
decreed. 

There would seem then to be here a 
clear ruling that the Court-fee to be paid 
on a cross-objection should be assessed 
according to the jurisdictional value, 
though this is not stated in so many w'ords. 
But it is possible, as pointed out by the 
Counsel for the respondents, that the 
learned Judge accepted this value, because 
such a small share of the property in suit 
was not separately assessed to Government 
revenue [a. 7 v cl. (6)] but, as the subject-mat¬ 
ter, had strictly to be assessed under s. 7 v 
cl. (d), i.e., at its market value. I think 
that this is a possibility which should 
be taken into consideration. If it was 
actually the case, then it cannot be said 
that the judgment gives a definite ruling 
on the issue stated above. 

In these circumstances I refer to submit 
the question to the Hon’ble Taxing Judge 
for a decision whether the judgment above 
mentioned must be accepted as definitely 
ruling that the ad valorem fee on a cross¬ 
objection should be reckoned in accordance 
with B. 7, v or should be reckoned on 
the jurisdictional value of the cross-objec¬ 
tion. 
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Dr. Sundara Nath Sen^ for the Appel¬ 
lant. 

Mr. Durga Prasad^ for the Respondents. 
JUDGMENT.— The question for deci¬ 
sion in this Reference is whether in the 
case of a cross-objection claiming posses¬ 
sion of an immoveable property the Court- 
fee is payable ad valorem on the value of 
the property or should be calculated on 
five times the land revenue in accordance 
with s. 7 (v). As is well-known the word 
“ cross-objection ” was introduced in the 
Court Fees Act for the first time by Act 

V of 1908. It appears in Art. 1 of First 
Sch. which relates to ad valorem fees. 
It was decided in 1917 by Tudball, J., in 
Lakhan Singh v. Ham Kisheii Das (.1) that 
an ad valorem fee is payable on a cross¬ 
objection even when the relief claimed by 
it is of a declaratory nature which would 
come under Art. 17 of Sch. II. The rea¬ 
son is that Art. 1, Sch. I makes all plaints, 
appeals and cross-objections chargeable 
with an ad valorem fee unless other¬ 
wise provided for in the Act. Plaints and 
memorandums of appeal of a declaratory 
nature are otherwise provided for in Art. 
17 of Sch. II; cross-objections are not. The 
appellant’s Counsel seeks to distinguish 
this ruling because in s. 7 appeals are not 
separately mentioned. He argues, there¬ 
fore, that the word “ suits " in s. 7 must 
be held to include cross-objections as well 
as appeals. This argument is historically 
unsound. Appeals have always been valued 
in accordance with s. 7, whereas until Act 

V of 1908 cross-objections paid a Court- 
fee of Rs. 2 only as applications. The 
point now raised appears to be precisely 
covered by the ruling of Piggott, J. in 
Ishdat Tiivari v. Tameshwar Tiwari (3). 
In that case a decree had been given to 
the plaintiffs for the possession of property 
to the value of Rs. 100 and the cross¬ 
objections were directed against this por¬ 
tion of the decree. The argument raised 
on behalf of the objector was that Court- 
fee was payable on five times the land 
revenue, but Mr. Justice Piggott held that 
it must be paid ad valorem on the value 
of the subject-matter. I accordingly hold 
that the ofl&ce report is correct and that 
the objector must pay an ad valorem fee, 
I allow him two months’ time within which 
to make good the deficiency. 

•8. ». Reference answered. 

(3) 83 Ind. Oas. 780; 45 A 537; (1924) A. I. R. (A.) 
175. 
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MADRAS HIGH COURT. 

Second Civil Appeal Xo. 200 of 1922. 

August 27, 1021. 

Present: —^Ir. Justice Devadoss and 
Mr. Justice Jackson. 
AMMATHAYl A^LMAL— Defendant— 

Appellant 

versus 

SIVARAMA PIDLAI— Plaintiff— 

Respondent. 

Liinitatli))i <IX nr Sch. T. Art. ISl-- 

^[nrtl|l^<|e-s^l it- .1 />/)/icalinn for tin a! ilecrce-Limito- 
tinn — Pi‘n<lcnc!i nf jirnccctHnij^ tis to inorl<j(ignr's title — 
Siisi>eii.'^ion of lime — E.iccution sale - Saleable title, 
IVhcth I r ijiiara ntccd. 

Tlic Limitation Act i.s complolo in itself and any 
gro\ind for extension of time or for tlie snspensimi of 
time must he sought for within the four corners of 
tlie Act itself, [p. 275, col. 2.] 

Article 181 of Sch. I to the Limitation Act 
applies to an application liy the plaintilf for the pas.s- 
iuK of a final decree in a moi t^'ai;(‘-.suit. fp. 272, col. 2.] 

Pattabirnma \’<ti<lu v. Snbramauia Chetti, 45 Ind, 
Cas. 7(>; 7 L. \V. 158, Mnmmadi \'e)ikatifih v, Piorja- 
natham Venkutta Snbbiah. hi) Ind. (’as. .>(iG; 42 Jl. L. 
.1. 51; ni)22i M. \V. X. 11; 30 M. L. T. 228; (1022. A. I. 
IL <M > G5; 10 L, W. 108 ami Ahmed Khan v. (laura. 
43 Ind. Cas. 518; 40 A. 235; 10 A. L. J. 113, fol¬ 
lowed. 

In a mortjjfige suit where a preliminary decree is 
])assed and liim* is lixed for payment of the decioe 
amo\mt, the ])laintilV must aj.ply for the passing of a 
linal <lecrco within the time allowed by law, that is, 
three years from the date lixed for payment, w hether 
the mortgagor has title to the mortgaged property or 
not and whether the personal remedy is or is not out¬ 
standing. [p. 273, col. 2.] 

The period prescribed by Art. 181 of Sch. I to 
the Limitation Act cannot be extended in favour c^f 
the plaintiff merely by reason of the pendency of j)ro- 
ceedings in Court with regard to the title of the 
mortgagor. [i6it/.] 

When time has once begun to run, it cannot be 
suspended by reason of any proceedings in Court 
unless an injunction or a stay order has been obtained 
staying the proceedings, or the facts can be brought 
within one of the sections of the Limitation Act 
which lay down the conditions under which the 
running of time is suspended, [if. id.] 

Mahomad Kala Mea v. Marptmnk, 1 Ind Cas 12'’- 
36 C. 323 at p. 334; 13 C. W. N. 246; 6 A. L. J 34 's 
M. L. T. 120; 19 C.^ L. J. 165; 11 Bom. L. U. 227; lo’jl. 
L. J. 115; 36 1. A. 32 fP. C.). Hemendra Mohan Khash- 
nabis V. Noresk Chandra Bhattacharjee, 62 Ind. Cas. 
418; 25 C. W. X. 376; 33 C. L. J. 260, Lakhayi Chunder 
Stn V. Madhusudam Sen, 35 C. 209 at p. 218- 7 C. L 
J. 59; 12 C. 5N • N. 326; 3 M. L. T. 90 (P. C.), on appeal 
Nrityamoni Dassiv. Lakhan Chunder Sen 33 Ind Cas 
452; 43 C. 660; 20 C. W. N. 522; 30 M. L. J. 529- (1916) 
1 M. W. N. 332; 3 L. W. 471; 18 Bom. L. R. 418- 24 C 
L. J. 1; 20 M. L. T. 10 (P. C.) and Muthu Korakki 
Chetty V. Mahamad Madar Ammal, 54 Ind. Cas. 66- 
43 M. 185; 26 M. L. T. 459; 38 M. L. J. 1 , distingu¬ 
ished. 

Mani Singh Mandhata v. Nawab Bahadur of 
Murshidabad, 50 Ind. Cas. 202; 46 O. 694- 36 M L 7 
210; 17 A. L. J. 202; 23 0. W. N. 531; 29 C L j 35^’ 
25 M. L. T. 341; 21 Bom. U R. 611; lU. P. L R rp n ) 
Wi (1919) M. W. N. 318 (P. 0.), reUed on. ^ 


In an execution sale, all that a Court does is to 
sell the right, title and interest of the judgment- 
debt..r. It doc.s not guarantee that the jud^ient- 
d< l>lor lias a good saleable title, [p. 273, cols. 1 c'c 2.] 

Second appeal against the decree of the 
C’oui t of tlie Subordinate Judge, Cudcla- 
lorc. in A. S. Xo. 81 of 1921, (A. S. Xo. 55 
of 1921. District Court, South Arcot), pre¬ 
ferred against the decree of the Court of 
the Di.stii(;t Munsif, Vridliachelam, in I. A, 
Xo. 809 of 1920 in O. S. Xo. 7-10 of 1915. 

Messrs. T. S. Rumaswanii Iyer and V. 
Sundaram Iyer, for the Ap]>ellant. 

The Advocate-General, for the Respond¬ 
ent. 

JUDGMENT.— The plaintifF brought 

the suit on a hypothecation l^ond executed 
in his favour In- tlie defendant. A preli¬ 
minary decree was passed on 0th Xovembei: 
1910. Four months’ lime was allowed for 
payment. The plaintilT ajiplied for a final 
decree on 5th Xuivember 1919. Ilis appli¬ 
cation was (li.smissed for non-payment of 
bdita on 10th January 1920. He applied 
again for tlie ])assin,g of a final decree on 
10th September 1920. The defendant con¬ 
tended tliat the application for tlie final 
decree was barred by limitation under 
Art. 181. The District Munsif disallowed 
the objection of the defendant and i>assed 
a final decree. The defendant appealed 
and the Subordinate Judge dismissed the 
appeal. He now prefers this second appeal. 

It is contended by Mr. T. S. Ramaswami 
Iyer who appears for the appellant that 
Art. 181 of the Limitation Act applies to 
applications for the passing of a final 
decree. It is well settled that Art. 181 
applies to an application by the plaintiff 
for tlie passing of a final decree. Vide 
Pattabirama Naidu v. Suhramania Chetti 

(1), Mummadi Venkatiah v. Boganatham 
Venkata Subbiah (2), and Ahmed Khan v. 
Gain-a f3). The time for applying for the 
passing of a final decree began to run from 
the 6th March 1917, and it is urged by the 
appellant that the application having been 
made on 10th September 1920 more than 
three years after the time began to nm, 
the application is barred. 

Mr. T. M. Krishnaswamy Iyer who appears 
for the respondent urges that his client 
could not have applied to the District 

(1) 45 Ind. Cas. 76; 7 L. W. 438. 

(2) 69 Ind. Cas. 366; 42 M. L. J. 51; (1922) M. W. N. 
11^30 M. L. T. 228; (1922) A. I. R. (M.) 65; 16 L. W. 

(3) ■l8;40 A. 235; 16 A. L. J. 143. 
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Court does is to sell the risrlit. title and 


[8§ I. d. 19253 

Munsif for the passing of a final decree as 
there an adjudication by aCourt that the 
hypotheca did not belong to the defend¬ 
ant, mortgagor. The defendant’s husband 
^Drought a suit O. S. No, 674 of 1916 on 13th 
Jime 1916 against the present plaintiff as 
1 st defendant and the defendant herein as 
the 2nd defendant for a declaration that 
the hypotheca was his. That suit was 
decreed in plaintiff’s favour on 26th April 
1917. The 1st defendant, that is, the plaint¬ 
iff in the present suit, filed an appeal to 
the District Court wdiich was dismissed. 
He preferred Second Appeal No. 979 of 1919 
and the High Court held tliat the plaintiff 
in that suit had no title to the property 
and that it was the property of the defend¬ 
ant herein and dismissed the suit. The 
contention of Mr. Krishnaswami Iyer is 
tliat, ;as there was a valid decree in favour 
of the plaintiff' in O. S. No. 674 of 1916 that 
the property which was mortgaged to the 
plaintiff herein was his and that the mort¬ 
gagor had no title, he could not have asked 
me District Munsif to pass a final decree 
in his favour and to have the property sold, 
and that he could only apply after the 
decree in that suit was set aside by the 
High Cpurt. His contention is,that during 
the i)endency of Suit No. 674 of 1916, there 
was a suspension of his right to apply 
for a final decree and time did not 
begin to against him. He relies upon an 
observation of their Lordships of the 
iMvy Council in MaJiomad Kata Mea v. 
Harperink (4): “It has been laid down 
again and again that in sales under the 
direction of the Court it is incumbent 
oh the Court to be scrupulous in the 
extreme, and very careful to see that no 
taint or touch of fraud or deceit or misre¬ 
presentation is found in the conduct of its 
ministers. The Court, it is said, must at 
any rate not fall below the standard of 
honesty which it exacts from those on whom 
it has to pass judgment.” His argument is 
that.the ■Executing Court could not convey 
a good title to the purchaser and, therefore, 
the, Court could not sell tlie hypotheca as 
tl|e property of the mortgagor, when there 
.was the decision of a competent Court that 
the hypotheca did not belong to the mort¬ 
gagor. This argument assumes that the 
Court when it sells property guarantees the 
title of the judgment-debtor. All that the 

(4) 1 Ind. Cas. Ig2; 36 C. 323 at p. 334; 13 C. W. N. 
249; 6 A. L. J. 34; 5 M. L. t. 126; 19 C, L. J. 165; 11 
Bom. L. 227; 19 M. L. J. 115; 361. A, 33 (P. 0-}. 
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interest of the judgment-debtor. It doc.s 
not guarantee that the judgment-debtor 
has a good saleable title. 

In mortgage suits a preliminary decree is 
passed and time is fixed for payment of 
the decree amount. The plaintiff has to 
apply for the passing of a final decree 
within the time allowed by law, that is, 
three years from the date of the time fixed 
for payment. The question is whetlier the 
period given in Art, 181 can be extended 
in favour of the plaintiff by reason of the 
pendency of proceedings in Courts with 
regard to the title of the mortgagor. Whe¬ 
ther the mortgagor lias title to the mort¬ 
gaged properly or not, the plaintiff has to 
apply for the passing of a final decree within 
the time fixed. If a personal remedy is 
outstanding, he can pursue the personal 
remedy only after getting the mortgaged 
property sold by the Court. lu order to 
enable him to do that, he must apply fora 
final decree. It is only after the pavssing 
of the final decree and after having brought 
the mortgaged property to sale that he 
could proceed against the person of the 
mortgagor if any portion of the decree 
remains unsatisfied. In this case tlie 
personal remedy was outstanding as is clear 
from the decree. The plaintiff, therefore, 
even if he got nothing by the sale of the 
hypotheca, could have proceeded against, 
the other properties of the mortgagor for 
the amount of his decree. But even if the 
personal remedy was not outstanding, it 
is the duty of the plaintiff to apply for a 
final decree within the time allowed by 
law. 

Mr. Krishnaswamy Iyer’s contention is 
that his client had lost the right to apply 
by reason of the decision in O. S. No. 674 of 
lM6 and it was only after that decision was 
upset in second appeal that his right to 
apply for a final decree was revived. It is 
difficult to accept this contention. When 
time has once begun to run, it cannot be 
saspended by reason of the proceedings in 
Courts unless an injunction vras obtained 
against proceeding with his application or 
a stay order had been obtained staying the 
proceedings. In this case no injunction was 
obtained against the plaintiff and no stay 
was ordered of the proceedings in the suit 
out of which this second appeal arises. Mr. 
Krishnaswamy Iyer relies upon Hemendr 
Mohan KhaahnahU t. Noixsh Chandr 


e ^ 
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Bhatiai‘fwrjee (5) for the position that his 
right to apply was lost on the passing of 
the decree in O. S. Xo. 674 of 1916 during 
the time in which that judgment was in 
force. In that case the facts were these: 
A third mortgagee obtained a preliminary 
decree and the last day for payment 
was 31st July 1911. Payment not having 
been made, he made an application for 
a final decree on 2nd October 1915. 
Prior to that date tlie second mortgagee 
instituted a suit to enforce his security 
in wliich the High Court expressed the 
opinion on 10th March, 1914, that the third 
mortgagee could not sell the property 
before he had paid up the second mort¬ 
gagee. The second mortgagee was paid on 
22nd ^lay 1915. Mookerjee, the Officiating 
Chief Justice and Fletcher, J., held that 
assuming Art. 181 of the Limitation Act 
was applicable to the case, the application 
dated 2iid October 1915 was not barred by 
limitation. In that case the High Court 
had expressed the opinion rightly or wrong¬ 
ly on 10th March, 1914 that the third mort¬ 
gagee could not sell the property before he 
paid up the second mortgagee. Further 
the sum due to the third mortgagee could 
not have been determined till the sum pay¬ 
able to the second mortgagee for redemp¬ 
tion had been settled. The third mort¬ 
gagee was, therefore, not in a position to 
apply for final decree by reason of the de¬ 
cision of the High Court in the suit brought 
by the second mortgagee. In the present 
case the plaintiff was not asked to do any¬ 
thing before he could apply for a final dec¬ 
ree. The case in Hemendra Mohan Kash- 
nabisv. Noresh Chandra Bhataacharjee (5) 
is, therefore, distinguishable on the facts 
from the present case. In Lakhan Chunder 
Ne?i V. Madusudan Sen (6) the facts were :— 
A Hindu died leaving three sons. The sons 
of the third son instituted a suit for pos¬ 
session of their shares against the first son 
and the second son. The first and second 
sons died pending the decision of the suit 
and their sons were brought on record. 
Decree was passed on 20th April 1903 in 
favour of the plaintiffs , and it was further 
declared that the sons of the 2nd defendant 
were entitled to the share they claimed. 
The sons of the 1st defendant appealed. On 
22nd February 1904, the Appellate Court 


(5) 62 Ind. Cas. 418; 25 C. W. N. 376; 33 C. L J 
260. ‘ 

(6) 35 C. 209 at p. 218; 7 O. U J. 59; 12 0. W N 

;J26;3M.L.T.90(P.O.). 'v.jn. 


coiifinned the decree in favour of the plaint¬ 
iffs, that is, the sons of the third son''"and 
set aside the decree so far as it related to 
the sons of the second son. The sons of 
the second son instituted a suit oii the 


14th November 1904 against the sons of the 
first son and the sons of the third son for 
possession, partition and accounts. The 
High Court held that during the time the 
suit of the third son “was pending, that is, 
between 20th April 1903 and 22nd Febru¬ 
ary 1904, the right of the plaintiffs to bring 
an auction was suspended. The learned 
Chief Justice observes at page 217*: “It 
seems to us, however, that this was a decree 
which, so long as it stood undischarged, was 
susceptible of execution at the hands of 
the present appellants, and whilst that 
decree existed, it was not open to them in 
the circumstances to institute afresh suit for 
the attainment of the very object which had 
been successfully attained by them in the 
previous suit." This judgment was affirm¬ 
ed on appeal by the Privy Council. Vide 
Nrityamojii Dassi v. Lakhan Chunder Sen 

(7) . In that case the right of the parties was 
under litigation. The sons of the second 
son were granted relief on the first suit and, 
therefore, they could not bring a second suit 
for getting the relief which they had al¬ 
ready obtained. No such considerations 
apply to the present case. 

Reliance is placed by the respondent 
upon the Full Bench ruling in Muthu 
Korakki Chetty v. Mahamad Madar Ammal 

(8) . In that case there was a Court sale on 
the 26th April 1913. An application was 
made on the 3rd January 1914 to set it 
aside on the ground of fraud and it was set 
aside on the 25th June 1915 as to part of 

the properties sold. The auction-purchaser 
applied for delivery' on the 17th February 


1917 for delivery of the remaining proper¬ 
ties. The Full Bench held that the apph" 
cation was not barred b}^ limitation. In 
that case the sale itself was sought to he 
set aside on the ground of fraud and, 
though the Court had confirmed the sale, 
yet when an application to set it aside was 
made on the ground of fiaud it was bound 
to entertain the application and consider it 
on the merits, and as long as that appHca- 

(7) 33 Ind. Cas. 452; 43 C. 660; 20 C. W. N. 522; 30 
M. L. J. 529; (1916) 1 M. W. N. 332; 3 L. W. 4d; 
18 Bom. L. R. 418; 24 C. L. J. 1; 20 M. L. T..10 
(PC). 

(8) 'i4 Ind. Cas. 66; 43 M. 185; 26 L. T. 459; 38 
M. L. J. 1. 
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tion was pending, it could not order de¬ 
livery of property under the fale when the 
sale itself was being impeached on the 
ground of fraud. It was only after the 
dismissal of the application for setting aside 
the sale that the Court could order delivery 
of the property. The facts of that case are 
distinguishable from the facts of this case 
as here there was no obstacle in the way of 
the plaintiff which could have prevented 
him from applying for an order for sale. 
Moreover the wording of Art. 181 is differ¬ 
ent from that of Art. 180. In the case of 
Art. 180 the time to apply for deliveiy is 
when the sale becomes absolute. But under 
Art. 181 the time begins to run from the 
date on which the right to apply accrues. 
The right to apply accrued on the expiry 
of the time fixed for payment, that is 6th 
March 1917. The Article does not say that 
the right to apply accrues only when the title 
becomes clear. The Full Bench decision in 
Mutha Korakki Chetty v. Muhammad Madar 
Ammal (8) turned upon the wording of the 
Art. 180 and upon the fact that the pur¬ 
chaser could not apply for the delivery of 
the property when the sale itself was being 
sought to be set aside on the ground of 
fraud. But the observations of the learned 
Officiating Chief Justice in that case are 
against the contention of the respond¬ 
ent. Referring to Lakhan Chunder Sen 
V. Madhusndan Sen (6) and Nrityamoni 
Dassi V. Lakhan Chunder Sen (7), Abdur 
Rahim, the Officiating Chief Justice 
observes : “But it is hardly to be inferred 
fi*om such observations that the Privy 
Council intended to lay down any rule 
or rules for exclusion of time other than 
those mentioned in various sections of 
the Limitation Act, such as 12, 14, etc. Or 
that when time has once begun to run, it 
will be suspended otherwise than according 
to the provisions of s, 9 or any other similar 
provision of the Limitation Act itself." 
He further observes at jjage 201*: “ I must, 
liowever, observe that it would almost look 
that in my judgment in jSecreffin/ of State 
V. Raja Vadreva Ranganayakama, Appeals 
Nos. 113 and 402 of 1917, (unreported), I tried 
to deduce from these cases a principle of 
generaland unlimited application to the effect 
that where the rights of the parties have been 
subjected to determination by the Court, it 
is froni the date of the determination of 
such rights that limitation should be com¬ 
puted. But on further consideraion, I am 
♦Page of 43 ' 


persuaded that any such deduction would 
be unjustified, if it be meant thereby to in¬ 
troduce a rule of exclusion or suspeu 
sion of time covering a larger ground than 
that traversed by ss. 12, 14, 15, IG, i) and 
other similar provisions of the Limitation 
Act.” It is clear from that judgment that 
the Court cannot introduce a new period of 
limitation on any ground of equity. The 
Limitation Act is complete in itself and any 
ground for extension of time or for the 
.suspension of time must be sought for 
within the four corners of the Act 
itself. After the case was argued Mr. 
N. Rajagopalachariar, the Assistant Law 
Reporter, brought to my notice Maui Singh 
Mandhatay. Xawab Bahadurof Mursfna- 
abad (0). In that case the appellant was 
declared to be a disqualified proprietor and 
her estate was taken charge of by tlie Court 
of Wards under the Bengal Act IX of 1879. 
By a deed of transfer dated 7tli June 1890 
part of the estate was sold by the Collector 
as manager to the father and predecessoi-in¬ 
title of the respondent, and the purchaser 
obtained possession on 30th April 1891. On 
1st August 1911 the Court of Wards with¬ 
drew from the management of the estate. 
The appellant brought a suit on 12th May 
1912 to recover possession of the portions 
sold. It was held that her suit was barred by 
limitation and that limitation did not cease 
to run because she was declared to be a 
dis<iualilied owner and the estate was in 
charge of the Court of AVards, 1 lieii Luid- 
ships of the Privy Council ol)serve at 
page 699* ; "The Limitation Act, it is true, 
re(^gnize 3 and enumerates certain con¬ 
ditions as legal disabilities entitling the 
persons affected by them to an extended 
period of limitation. But the plaintiff's dis¬ 
qualification under s. G (u) of the Court of 
Wards Act is not one of them, nor has any 
case been made which could suspend or 
modify the ordinary law of limitation as 
applicable to this case.” Tliough llie appel¬ 
lant in that case could not have brought a 
suit by reason of s. G (</) of the Court of 
Wards Act during the time the estate was 
under the Court of Wards, yet the Privy 
Council held that that would not extend the 
neriodof limitation in her favour. 

If once time has begun to run it cannot 


Oi “SO InG Cas 202, 4C C. 691; 361^1. L. J ilO, 17 
L J ^2- 21^0. W. N. 5.31; 20 O. L. J. 355; 2.-, M. 
T n Bom. L. U. oil; 1 V. P. L. K. (P. C.> 16; 
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he suspended by reason of the jn’oceedings 
in any Court unless the facts could be 
brought within one of the sections of tlie 
Limitation Act wliich lay down the condi¬ 
tions under wliich the running of time is 
suspended. In this case the time forapi)ly- 
ingforlinal decree began to run from the 
6th March and the decree in the 

second suit was not passed till the 26th 
April 1917. Time liaving begun to run 
against the plaintiff it could not have been 
suspended hy reason of a subsequent deci¬ 
sion. In Soul Ram v. Kanhauja Lai (10), 
it was held by tlie Privy Council that there 
was nothing in Act XV of 1877 wliich 
would justify the Board in liolding that 
once the period of limitation had begun to 
run in the case it could be suspended. 
Section 9 of the Limitation Act of 1908 ex¬ 
pressly enacts that where once lime has 
begun to run no subsequent disability or in¬ 
ability to suestops it. Oldfield, J,, in Muthu 
Korakki Chetty v. Mahamad Madar Ammal 
(8) expressed the same oi^inion that “once a 
cause of action has arisen it is not suspend¬ 
ed by later events.” In Huro Pershnd Roy v. 
Gopal /)a5 (11), the Privy Council held 

that a landlord who could have brought a 
suit for the rent for a certain Fadi was not 
entitled to bring a suit after the expiry of one 
year, on the ground that his suit against tlie 
tenants in respect of the arrears of rent for 
the previous year was pending. Their Lord- 
ships observe at page 259* : “ Here there 
was no period of time in which the rent 
could not have been recovered. There was 
no period of time in which, therefore, 
the Statute might not have run." It is 
quite clear from the authorities that if 
time once begins torun it cannot be stopped 
or suspended by reason of any disability that 
may have happened or occurred subsequent¬ 
ly. In this case, as I have already pointed 
out, the plaintiff was not debarred from 
applying for the passing of the final decree. 
The contention of the appellant, therefore, 
prevails. 

In the view I have taken, it is unnecessarj’ 
to decide in this case the question whether 
a second application, even if within three 
years, is barred by reason of the dismissal 


(10) 19 Ind. Cas. 291; 35 A. 227; 13 M. L T 437 
17 C. W. N. 605; 11 A. L. J. 389; 11913) M. tV. N. 470 
17'C. L. J. 488; 15 Bom. L. R. 489; 25 M. L. J 131- 4 ( 
I. A. 74 (P. C.). 

255;.12 C. L. R. 129; 9 I. A. 82; 6 Ind. Jur 
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of a previous.application for the passing of 
a final decree. 

In the result the appeal is allowed, 
and the plaintiff's application for the passing 
of a final decree is dismissed with costs 
throughout. 

v. N\ V. Appeal allowed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Miscellanecus Appeal No. 36 of 1924. 

September 10, 1924. 

Present: —Mr. Dalai, J. C. 
BALBIR— Opjectoe—Appellant 

versvs 


CHEDI LAL —Applicant—Respondent. 

GxtavtUan.t and Wards Act (VIII of JS90), s. 72~^ 
Lunatic, {piardian nf, appointment of — Heir, whether 
can he appointed tjuardian—Hindu Law—Joint family 
— Guardian, whether can be appointed in respect of 
family property. 

A nicjnber (»f a joint Hindu family cannot be 
appointed guardian by a Court of another member of 
the fumily in respect of property belonging to the 
whole .family. Under the Hindu Law the active 
eldest member of the family is manager of the joint 
family property without any order of Court, [p.27<, 
col. l.j ■ 

The provisions of s. 72 of the Guardi^s ana 
Wards Act imposing a restriction to the appointment 
of the legal heir of a lunatic to be the guardian or 
his person cannot be attended to in a case where 
near relations alone can be appointed guardians of 
the person of the lunatic. [i6id.J 

Appeal against an order of the Second 
Additional District Jxxdge, Lucknow, at 
Unao, dated the 19th May 1924. 

Mr. Ishri Prasad^ for the Appellant. 

Mr. RajNarayan Shukla, for the Respond¬ 
ent. 


JUDGMENT.— Ram Prasad is a lu¬ 
natic and his wife’s father Chedi Lai has 
been appointed guardian of his person and 
of the properly which is Ram Prasad’s selP 
acquired property. A brother Balbir was 
left in charge of the joint family property 
as he was bound to be unless a separatwn 
was ordered by the lower Court. Balbir 
has now applied and desires to be appoint¬ 
ed guardian of the person and the entire 
perty of the lunatic. The lower Court had 
two objections'to him— (1) That he claimed 
the self-acquired properly to have been put 
in the hotchpot by the lunatic and become 
joint family property, and (2) that so w 
Balbir had not taken proper care of the 
lunatic. , . 

As regards the first objection Mr. Ishn 
Prasad stated in this Court that the appel- 
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lant does not claim the property gifted to 
the lunatic to be a portion of the joint 
family propertj’-. In fact, if the objector 
is appointed guardian at his request, that 
would be the strongest proof of the pro¬ 
perty being separate because a member 
of a joint family cannot be appointed 
by a Court Manager of the property belong¬ 
ing to the whole family. Under the Hindu 
Law itself the active eldest member is 
Manager of joint family property without 
any order of Court. As to want of atten¬ 
tion it is very difficult in a village to have 
a lunatic property attended to. It is not 
shown'how Chedi Lai has done better so 
far in this direction. 

The provisions of s. 72 imposing a res¬ 
triction to the appointment of legal heir 
of a lunatic to be a guardian of his person 
cannot be attended to in a case of this nature, 
when near relations only can be appointed 
guardians of the person. Another view is 
that Balbir would not be the next heir of 
the separate property and so his appoint¬ 
ment will not offend against the provisions 
of that section. 

I do not think that so far Chedi Lai has 
made out a better title to appointment 
than the person who would be the natural 
guardian of the lunatic, the nearest male 
relation. I am informed that the lunatic, 
has no son but a daughter. If Balbir 
proves himself worthy of trust, the lunatic 
being a ward of the Court the Court will 
have the opportunity of removing Balbir. 
To my mind the best arrangement would 
be to appoint Balbir guardian of both the 
person and property and make him liable 
to pay a certain monthly allowance to the 
wifeiof the lunatic for her and the lunatic’s 
support. The payment of such an allow¬ 
ance can be enforced by the Court whose 
ward the lunatic will be. The learned 
Judge has stated that so far Balbir has 
not wasted the property of the lunatic. 
I set aside the order of the lower Court 
and appoint Balbir guardian of the person 
and the separate property of the lunatic 
with the following directions:— 

(1) That within two months of to-day's 
date he shall file in the lower Court a list 
of the separate property of the lunatic with 
an affidavit that he declares such to bo the 
separate property of the lunatic. 

(2) That he shall pay to the lunatic’s 
wife every month Rs. 8 per mensem. 

(3) That he shall keep an account both 
of the separate and joint property and fur¬ 


nish it every year to the lower Court on the 
1st of July. 

No order is passed as to costs of this liti¬ 
gation. 

2, K. Order set aside. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 122 of 1922. 

August 29, 1924. 

Present: —Mr. Justice Devadoss. 
KANDASAMI CHUTTY-Plaintiff - 

Appellant 

versus 

ADIMOOLA CHETTY (died) and another 
—Defendants—Respondents. 

Mortgage—CkatteU- Sale and re-purchase of other 
chattels—Mortgagor's lien, whether attaches to purchased 
goods. 

The right of a hvpothecatoe of chattels does not 
attach to goods or cliattels purcliased with the sale- 
proceeds of the chattels or go )ds hypothecated, uidess 
there is a contract that the hypothccatee should have 
a right against tlie goods substituted for the goods 
sold. fp. 278, col. 2.] 

The lien of a hypothecatee of goods does not attach 
to the goods in the hands of a bona fide purcliaser 
for value without notice of the liypothecation. 

Sreeram Narasiah v. Bomniireddi Venkataramiah, 
47 Ind. Cas. 970; 42 M. 59; :15 M. L. J. 450; 8 L. W. 
517; (1918) M. W. N. 718; 24 M. L. T. 151, followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge, Ciiddalore, 
inA.S. No. 52 of 1921, (A. S. No. 154 of 
1920 on the file of the District Court, vSouth 
Arcot) preferred against the decree of the 
Court of the District Munsif, Cuddalore, in 
O. S. No. 190 of 1919. 

Messrs. K. Rajah Iyer and P. K. Jana, 
kirama Aiyai\ for the Appellant. 

Mr. M. S. Venkatvama Iyer, for the Re¬ 
spondents. 

JUDGMENT,— The plaintiff in this 
case attached before judgment two bulls 
belonging to his judgment-debtor Veera 
Pillai. The defendants put in a claim 
petition that they had a hj^pothecation 
right over the bulls and their claim peti¬ 
tion was allowed in their favour. The 
plaintiff has brought the suit for a decla¬ 
ration that he is entitled to execute the 
decree obtained by him against Veera 
Pillai and that the bulls are not subject 
to any charge in favour of the defend¬ 
ants. Both the lower Courts have held 
that the hypothecation of the bulls m favour 
of the defendants prevailed over the right 
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of the plaintiff to attach the hulls and 
dismissed his suit. The judgment-debtor 
had two bulls which he hypothecated to 
the defendants, lie sold these bulls in a 
shandy for Us. 115 and purchased, four or 
live days after, the bulls in question for 
Rs. 125. Mr. Raja Iyer on behalf of the 
appellant contends that the hypothecation 
right of tlie defendants does not attach to 
the bulls purchased by the judginent-dehtor 
with the sale proceeds of the bulls hypo¬ 
thecated. That the hypothecation ofchattels 
is_ valid is now well settled by 6'reera7Ji 

v. Boniinirahli Vcnkataramiah 
(1). In the case of a mortgage of immove¬ 
able property the mortgage right attaches 
to the property which i.s substituted for 
the mortgaged lu-operty. In Venkataraina 
Iyer v. Esumsa Ron‘theni'2) it was held that 
the mortgagee was entitled to a charge on 
the property which through no fault of 
his had taken the place of the mortgaged 
property. Krishnaswamy Iyer, J., who de¬ 
livered the leading judgment in the case 
relied upon the principle contained in s. 73 
of the Transfer of Property Act and held 
that the mortgagee is entitled to a charge 
on the property which has taken the place, 
in substitution, of the property actually 
mortgaged. Atpage434* he observed: “It is 
well-knowm that the money or the property 
given by Government in substitution for 
the lands taken up under the Land Acqui¬ 
sition Act is charged in favour of the 
mortgagee who had liis claim upon the 
property so taken.” When properties are 
acquired under Land Acquisition Act by 
the Government and some other property 
is given in substitution, the charge in 
favour of the mortgagee attaches to the 
property so substituted. But in order that 
the charge may attach to the newly ac¬ 
quired property it must be clear from the 
evidence that the newly acquired property 
was the property sought to be substituted 
for the property actually mortgaged. Other¬ 
wise the mortgage charge on the mortgaged 
land would not attach to the property 
newly acquired. In Nidhi Lai v, Mazhar 
7f«.sam (3), the facts were: N was in pos¬ 
session of six shops in a market place 
two as mortgagee and the other four as 


[i) 47 Ind. Cas. 976; 42 M. 59; 35 M. L J 45C 
L. W 517; (1918) M. W. N. 718; 24 M. L T 454 
1 ^29; 7 M. L. T. 143;‘20 

675^^ 7 A. 436; A. W. N. (1885) 68; 4 lad. Deo. (n. 

“^Pageot 3311.-^533--- 


l)roprietor. The Municipal Committee of 
that place decided to establish the market 
in a fresh place, and to use the sites of 
the old market for other purposes, and 
arranged with .V to take the sites of his 
six shops in the old market place and gave 
him in lieu of them sites for six shops in 
the new. Under this arrangement he built 
six shops in the new market place. Sub¬ 
sequently, the mortgagor of one of the 
old shops claimed possession of one of the 
six new ones on payment of the mortgage 
money and cost of constructing the shop. 
The Court held that the claim could not 
be allowed, inasmuch as it could be justi¬ 
fied only by a proof of an agreement 
binding upon the parties at the time when 
the transaction occurred, that some specific 
one among the new shops should be sub¬ 
stituted for the old one which was tlie 
subject of the mortgage, and it had not 
been found that any such agreement was 
made. As observed by the learned Chief 
Justice; ‘the plaintiffs' claim was a mere 
vague attempt by the mortgagorto get hold 
of some shop or other, without knowing or 

caring whicli one out of the six it is tobe.^ 

The question before me is whether this 
right of the mortgagee to proceed against 
the substituted properly as being sub¬ 
ject of his charge does apply to the case 
of hypothecation of chattels. In the case 
of hypothecation of chattels, possession is 
not given to the hypothecatee. If posses¬ 
sion is given to the hypothecatee, the 
transaction would become a pledge. In 
the present case the old bulls which wew 
hypothecated to the defendants were sold 
bj' the hypothecator, and he purchased 
two new bulls, four or five days after the 
sale of the old bulls, for Rs. 125. The con¬ 
tention of the respondents is that the new 
bulls having been purchased with the sale- 
proceeds of the old bulls, the right of the 
hypothecatee must extend to the new bulls* 
A good title can be acquired by a bona 
fide purchaser of bulls without knowledge 
of the hypothecation—that is very clear 
fi*om Sreeram Narasiah v. Bontinireddi Vtnr 
kataramiah (1) where it is held that the 
lien of the hj-pothecatee does not attach 
to goods sold to a bona fide purchaser, 
Chithambara Cketti v. Muthaya ( 4 ) is against 
the contention of the respondent. In that 
case ilf pledged his ship to C as securUy 
for a bond debt of Rs. 1,500 re-payable by 

(4) 5 M. 330; 6 Ind. Jur. 514; 2 Ind. Dec. (^. 

230. 
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two instalments. S seized the ship in 
French Territory for a debt due by M 
and the French Court sold the ship. C 
made a claim on the. proceeds of the sale 
in the hands of the Court, The Court 
held that “whether or not his lien was 
destroyed by the sale of the ship in French 
Territory, C was not entitled to any.of the 
proceeds of the sale either at the date of 
the sale or of his claim in the French 
Court.” The learned Judges observe at 
page 333*: 

“Plaintiff had no right whatever in the 
sale proceeds of the ship at the date of 
the sale or at the date of the claim made 
by him which defendant resisted. Those 
proceeds, in so far as they were more than 
available for defendant’s claim, belong to 
Manjirasa, All that plaintiff could claim 
of Manjirasa was payment at the due date 
which had not arrived. He could not say of 
anything belonging to Manjirasa, BSLve what 
had been pledged to him, that he was 
entitled to it or had acquired any right 
to it." 

They also held that the mere fact of the 
proceeds being in French Court would not 
make any difference as to the principle of 
their decision. 

It is clear from these decisions that the 
mortgagee’s right does not attach to the sale 
proceeds of the property hypothecated. 

Mr. Venkatarama Iyer who appears for 
the respondents contends that hypothecatee 
is entitled to pursue his remedy against 
the property in whatever form it may exist, 
in other words, he has got the right to go 
against the proceeds in the hands of the 
hypothecator. His argument is that if the 
pledged property is converted into some 
other property, the hypothecatee is entitled 
to have his charge on the property so con¬ 
verted: and he relies upon two cases, Taylor 
v. Plumer(5) and Sinclair v. Brougham fC). 
The case of Taylor v. Plamer (5) was one 
of trust. There was a fiduciary relationship 
between the parties and the factor or the 
agent converted the goods in his posses¬ 
sion into money and security, and the 
Court held that the principal was entitled 
to proceed against such security which w^ 
purchased with proceeds of the principal’s 
goods in the hands of the agent. If it is 


a case of trust, the trust properly can be 
pursued ill the hands of strangers. In tho 
present case there was no trust at all. The 
judgment-debtor was only a hypothecator 
and the defendants were only hypothecatees 
and, therefore, the case of Taylor v. Plumer 
(5) has no application to the present case. 

In Sinclair v. Brougham (6), Viscount 
Haldane in the course of his judgment, 
observed with regard to Taylor v. Plnmer 
(5): “Lord Ellenboroiigh laid down, as a 
limit to this proposition, that if the money 
had become incapable of being traced, as, for 
instance, when it had been paid into the 
broker’s general account with his banker, 
the principal had no remedy excepting to 
prove as a creditor for money had and re¬ 
ceived. The explanation was. of course, that 
a relation of debtor and creditor liad arisen 
between the banker and his client, the 
broker, which precluded the notion of follow¬ 
ing the money." Mr. Venkatarama Tyer 
wanted to rely upon the observations of 
Viscount Haldane at page 420* wherein he 
said: “Itis, in my opinion, imiiossible to 

confine the right at law to follow to cases 
where there was a fiduciary relationship." 
He w^anted to apply that dictum as governing 
the present case. But at page 419* Viscount 
Haldane quoted Bramwell, L. J.’s observa¬ 
tions in Ex part, Cooke\ In re, Strachan (7) 
which explain the principle of Taylor v. 
Plnmer (5):—“Because the money wa.s paid 
to the broker, not as a trustee in the strict 
sense of the word, so that no action at law 
could be maintained against him, and he 
would only be liable to have a bill filed 
against him, but was handed to him in a 
fiduciary character, so as not to create the 
mere relation of debtor and creditor be¬ 
tween him and his principal." The.siger, 
L. J., observed in In re Hallett's Estate 
(8); “All cases where it lias been held 
that moneys mixed and confounded, but 
still existing in a mass, cannot be fol¬ 
lowed, may, I think, be resolved into case.s 
where, although there may have been a 
trust with reference to the disposition of 
the particular chattel whichtho.se moneys 
subsequently represented, there was no 
trust, no duty, in reference to the moneys 
themselves beyond the ordinary duty of a 
man to pay his debts; in other words, that 


(5) (1815) 3 M. & 8. 562; 2 Rose 457; 16 R. R. 361; 
105 E. R. 721. 

(6) (1914) A. C. 398; 83 L. J. Cli. 465; 111 L. T. 1; 

58 a J. 302; 30 T, L. R. 315. __ 

•yage of 6 M.— 


(7) (1877) 4 Ch. D. 123; 46 L. J. Bk. .'j2; 35 L. T. 

(8) (1880) 13 Ch. P. 696; 42 L. J. Cli. 415 ._ 

^ •Pages of (1914) A. 0.— 
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they were cases where the relationship of 
debtor and creditor had been constituted, 
instead of the relation either of trustee and 
cestni qvc trust, or principal and agent.” 

In this case sale wasfour or five days be¬ 
fore the pureliase of new bulls. Since the 
bulls hypothecated were sold the hvpothe- 
oatee could proceed against the hypothe¬ 
cator only as a debtor, for the sale gave 
the purcliasera good title and the hvpothe- 
catee could not proceed against the bulls in 
the hand of the bona fide pui'chaser. If the 
purchaser had notice, no doubt, the hypothe- 
catee could proceed against the bulls,'for the 
purchaser purchased with the kno^vledge 
that there was a charge in favour of tlie 
hypothecatee against the bulls. But suv)pos- 
ing the bulls were sold to a purchaser witli 
such notice, can the hypothecatee proceed 
against the bulls pruchased with the sale 
proceeds of the old bulls? Mr. Venkatarama 
Iyer answers ” he has right of election." I 
do not see how the right of election comes 
in for they were sold to the purchaser with 
notice of the hypothecation right in which 
case he cannot proceed against the bulls as 
well as against the sale proceeds in the 
hands of the hypothecator. And if the sale 
was to a person without notice of the 
hyi)othecation right, the buyer acquires a 
good title and the hypothecatee can only 
look to the hypothecator for payment of his 
money; in other words the relationship of 
debtor and creditor arises the moment 
the^ bulls are sold to a person without 
notice. In this case the bulls were sold 
four or five days before the new bulls 
were purchased. I do not think the rio-ht 
of hypothecatee of chattels attaches to 
goods or chattels purchased with the sale 
proceeds of chattels or goods mortgaged. 
No doubt the case would be diSerent if 
theie as a contract that the hypothecatee 
should have a right against the goods sub¬ 
stituted for the goods actually sold. In the 
case of hypothecation of stock-in-trade of 
a going concern there is always a term in 
the deed of hypothecation, or there is. a 
contract, that the hypothecatee should have 
charge on the goods which are purchased to 
re-place the place of goods sold. No such con¬ 
tract has been proved in this case. There¬ 
fore, I have no hesitation in holding that 
tli6 right of th© us hypQth6cst66s 

does not attach to the bulla purchased bv 
the judgment-debor partly with the sale 
proceeds of the bulls hypothecated. 

In the result the appeal is allowed and 


the judgments of the lower Courts are 
reversed and the plaintiff will have a decree. 

Both the defendants will pay plaintiff’s 
costs. 

The first respondent having been given up, 
the proper order would be that the 2hd 
defendant who is the 2nd respoudefit 
here will pay the costs of thife second appeal, 
and the costs in the lower Courts will be paid 
by the 2nd defendant and the legal represen¬ 
tatives of the 1st defendant. 

V. N. v. Appeal allowed. 

z. K. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 92 of 1923. 

September 16, 1924. 

Present :—Mr. AVazir Hasan, A. J. C., and 

Mr. Neave, A. J. C. 

PHERAI AND another—Defendants— 

Appellants] 

vers^is 

PUDAI RAM—Plaintiff—Respondent. 

Limitatim .-Icf (IX of WOS), Sck. I, Arts. 80— 
Bond provitlitiff for rt-paifinent of principal 
fi.xed period—Interest payable monthly—Default 
payment of interest—Principal hecominq due—Suit to 
recover principal and interest — Limitation, commence^ 
ment of. 

Tlie amount of a bond was expressed as payaWe 
within six months and intere.st thereon was to bo 
l)aid month by month, and it was provided that in 
the event of default in payment of interest for any 
month compound interest was to acci*ue on the un¬ 
paid amount and the lender was to h^ve a right, to 
lile a suit at once for .the recovery of principm and 
interest without waiting for the .stipulated neriod o' 
six months. No interest w\s paid imder the bond. 
In a suit to recover principal aJid interest: 

. Held, (1) that the suit was governed by Art. 80 of 
Sch. I to the liimitation Act; [p. 281. col. 1.1 

(2) that the money due under the bond became 
payable on failure to pay the first month’s interest 
and that limitation began to run from the dale of the 
first default and the fact that it was also s^ted in 
the bond that the .money was payable five months 
later di^ not entitle the creditor to ignore the formtf 
date as the starting point of limitation and select the 
later one because it suited his convenience better. 
Lp. 282, col. 1.1 

(Case-law disQUSsed.) 

it is not open to the parties to an agreement to 
contract themselves out of the Law of Limitation by 
inserting in their agreement alternative starting points 
for limitation, [ibid.] 

Second appeal against a decree of the 
Sub-Judge, Sultanpur, dated the 14th No¬ 
vember 1922, in an appeal preferred against 
a decree of the Munsif, Sultanpu'r, dated 

the 2|st August 1922. 

Mr. AH ZaheeVj for the Appellants. 

Ml*. NaimuUah, for the Respondent. 
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JUDGMENT.— This is a defendant’s 
appeal from, an order of the Subordinate 
Judge of Sultanpur granting the plaintiff a 

decree on foot of a bond. 

The bond in suit was for Rs. 368 payable 
within six months, and was to bear in¬ 
terest at the rate of 6 pies per rupee per 
mensem. This interest was to be P^^d 
month by month, and in the event of failure 
to pay in any month, compound interest 
was to accrue on the unpaid interest, and 
the plaiiitifE was to have a right to file a 
suit at once, without waiting for the stipu¬ 
lated period of six months. Admittedly 

interest was never paid. 

The Trial Court, on the authority in Har- 
narainv.Beni Persfiad (1) and referring 
also to Sheo Narain v. Ram Din (2) held 
that the suit was barred by limitation, in¬ 
asmuch as it had not been brought within 
three years of the date of the first default 
of payment of interest. 

The lower Appellate Court, following 
;)iirc/a v. Tota Ram (3), Ram Parsbad v. 
Qadro (4), Mubarak Ali v. Gopi Nath (5) and 
Hori Lai v. Thamman Lai (6), has taken 
the view that the creditor had, under the 
terms of the bond, an option either to 
sue on the occurrence of default in pay¬ 
ment of interest monthly, or to wait for 
the time fixed in the bond for re-payment 
arrived, and that he was under no obli¬ 
gation to sue on the happening of the earlier 

contingency. , , ^ , 

The only question argued before us lias 

been that of limitation. The learned Coun¬ 
sel for the appellants contends that the case 
is governed by Art. 80 of the First Schedule 
to the Limitation Act. The learned Pleader 
for the respondent argues that Art. 66 
governs the case. It is common ground that 
if time begins to run from the date of 
failure to pay the first instalment of in¬ 
terest, the suit is beyond time. 

Article 66 deals with “a single bond where 
aidayhas been specified” and allows three 
years from the day so specified. Article 80 
refers to a ‘‘suit on a Bill of Exchange, pro¬ 
missory-note or bond, not herein expressly 
provided for” and provides a period O'f three 
years from the day “when the bond.be¬ 

comes payable.” 
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:i) 8 O. 0. 77. 

2) 11 Ind. Cas. 526; U O. C. 129. 

(3) 19 Ind. Cas. 738; 16 O. C. 45. 

(4) 40 Ind. Cas. 232; 20 O. C. 132; 4 O. L. J. 311. 

(5) 45 Ind. Gas. 013; 5 O. L. J. 73. 

(6) 70 Ind. Cas. 85; 9 0. T.. J. 416; 4 U. P. L. U. 
(0.) 103; (1923J A. I. R. (0.) 19; 26 0. C. 121. 


The rulings relied upon by the lower Ap¬ 
pellate Court are almost all those of a Single 
Judge of this Court who has consistently 
held the opinion that in a case like the pre¬ 
sent one, it is open to the plaintiff to exer¬ 
cise his option and to waive the cause of ac¬ 
tion which accrues to him on the earlier of 
tlie two alternative dates for starting limita¬ 
tion. This view is in conflict with that of 
another Judge of this Court expressed in 
HarNai'ain v. Beni Pershad (\) and has 
not been adopted by any Bench of this 
Court in a case wliere tlie facts at all closely 
resemble tliose in the case now before us. 

It is true that two decisions by a Bencli of 
this Court in Banant Singh v. Ram Pal Singh 
(7) and PragDin v. Bhagirati Sahai (8) liave 
been cited on behalf of the respondent, but 
these are both clearly distinguishable. The 
first was a case governed by Art. 135, re¬ 
lating to a mortgage-deed in which the 
staring point for limitation was ‘ when the 
mortgagor’s right to possession, determines. 
Obviously this right did not determine till 
the mortgagee indicated his intention to take 
possession, and thus exercise one of the op¬ 
tions given to him in the deed. The second 
case was one in which interest only could be, 
and was, claimed. This question of limitation 
is one on which the various High Courts 
in this country seem to have differed con- 
siderbly from each other and bet\yeen them¬ 
selves.' For many years the opinion on the 
subject in Allahabad fluctuated but until 
in Shib Daijal v. Meharban{d) a Full Bench, 
after reviewing all the previous recorded 
rulings of the Court, came unanimously to 
the conclusion that limitation begins to run 
from the date of the first default in payment 
of interest, and that it makes no difference 
whether the right to sue for re-payment be¬ 
fore the stipulated period is optional or 
compulsory. It is true that in that case tlie 
deed in suit was a mortgage-deed, and, that 
the Article providing a period of limitation 
was Art. 132, but in all other respects, in¬ 
cluding the provision for compound inter¬ 
est, the terms of the deed were remarkably 
similar to those of the deed in suit. Article 
132 provides a period of 12 years from the 
time “that the money sued for becomes due.” 
The Court, answering the question when the 
money became due, iiointed out that it did 


(7) 51 Ind. Cas. 985; C 0. L. J. 248; 1 L. P. L. R. 

^ (8) 66 Ind. Cas. 687; 8 O. L. J. 418. 

ioi 69 Ind. Cas. 981; 45 A. 27; 20 A. L. J. 819; (1923) 
A.'I. U. (A.) 1(F.B.). 
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so as soon as it became payable by the 
mortgagor to the mortgagee, that is to 
say, as soon as it couhl be legally re¬ 
covered by the mortgagee. "As soon as 
the first default was made, a right ac¬ 
crued to the mortgagee to sue for the whole 
sum with interest. Whether lie chose to 
avail himself of it or not, is another matter. 
On default having been made, the money 
certainly did become due at once, the 
mere circumstance that the creditor had the 
option of not calling in the money can¬ 
not wipe out the fact tliat the money had 
in fact become due." It was further poin- 
teil out that this was the accepted view of 
the Law in Knglan<l. 

It appears to us that this view of law, 
which is in consonance with that taken by 
a distinguished Judge of this Court in Har 
Narain v. Beni Pcrshad (1) (a case which 
has never yet been overruled or expressly 
dissented from) is the right one. The pro¬ 
position that it is open to the parties to an 
agreement to contract themselves out of the 
Law of Limitation by inserting in their agree¬ 
ment two alternative starting points for 
limitation, is not one that commends ilself 
to us. In the present case, the money 
became payable on failure to pay the first 
month’s interest, and the fact that it was 
also stated in the deed to be so payable five 
months later cannot entitle the creditor to 
ignore the former date as the starting point 
of limitation, and select the later one 
because it suits his convenience better. Had 
the creditor chosen to file his suit as soon 
as the first default was made, it would not 
have been open to the debtor to plead that 
the suit was premature. The creditor had 
on that date a good cause of action. Refer¬ 
ence has been made on behalf of the res¬ 
pondent to the doctrine of waiver. The 
bond in suit however did not provide for 
the re-payment of the moneyin instalments, 
aad Art. 75 of Sch. I of the Limitation Act 
which applies to such bonds, is the only 
one which recognises the right of the payee 
to waive his right to sue on the expiration 
of the first term of payment. The omission 
of such a provision from the other articles 
relating to suits on bonds, appears to us 
clearly to indicate the intention of the Legis¬ 
lature to deny any right of waiver in other 

cases. 

It has been pointed out to us that the 
doctrine laid down in Shib Dayal v. Mehar- 
ban (9) has not been accepted in other High 
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Courts, and in Narna v. Avimani Amvia 

(10) , the Madras High Court has followed 
the view taken by Banerji J., in his dissent¬ 
ing judgment in Gaya Din v, Jhiiman Lai 

(11) . It is not necessary for us to discuss 
this case. We are content to say that we 
prefer the view taken by the majority of 
the Judges in Gaya Dinv.Jhnman Lai 
(IL and adopted later by the unanimous 
Full Bench of the Allahabad High Court in 
Shib Dayal v, Meharhan (9). 

We hold that this suit was brought 
beyond time, and that the plaintiff’s claim 
must, therefore, be dismissed. We accord¬ 
ingly allow the appeal and dismiss the 
plaintiff's suit Avith costs in all the Courts . 
7-. K. Appeal allowed. 

ilO) .'i5 Ind. Ca.s. ilfi; ,*« M. 981; 4 L. W. 17: 20 M. 

L. T. 174: aOlG) 2 M. W. N. 125; 31 M. L. J. 865. 
ai) 28 Ind. Cas. 910; 37 A. 400; 13 A. L. J. 510. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 363 of 1922. 

August 29, 1924. 

Present :—Sir. Justice Devadoss. 

DHRNUVAKONDA VENKATASUB- 
BAYYA— Plaintiff—Appbll^vnt 

versus 

Unde Rajah Sri Raja VELGOTI GOVINDA 

KRISHNA BAHADUR, 

RAJAH OF VENKATAGIRI— 
Defendants—Respondents. 

Madras Proprietary Estates Village Service Act 
(// of ISOIt), s. IS {2)—Notice to projjrietor by person 
other than Collector, validity of—Appointment by 
Divisional Officer, validity of—Suit to recover office-^ 
Burden of proof. 

Under s. 15 of the Madras Proprietary Estates Vil¬ 
lage Services Act, a statutory duty is cast upon the 
Collector to give notice to the proprietor of his 
action under a. 7 of the Act. Any notice by any 
subordinate of his, such as a Sub-Collector, does not 
fulfil the conditions laid down in cl. 2 of s. 15, and 
is ineffective, [p. 283, col. 1.] 

When a person comes before the Court claiming a 
village office on the ground of his having been valid¬ 
ly appointed, it is his duty to make out that be has 
been validly appointed, [p. 283, col. 2.] 

A Revenue Divisional Officer gave notice to a 
proprietor under s. 15 of the Madras Proprietary 
^.states Village Service Act and the nomination by 
the latter of the defendant to a village office was 
vetoed by the said officer on the ground that it wM 
not^ made within the prescribed time after receipt of 
notice and the plaintiff was nominated to the offic®* 
but the order was set aside by the Collector on 
appeal by the defendant. In a suit by the plainlia 
for recovery of the office; 
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that there being no proper notice to the pro¬ 
prietor by the Collector under s. 15, his nomination 
of the defendant was not out of time; 

(2) that the appointment of tiie plaintift was un¬ 
warranted and illegal; [ibtd.] 

(3) that whether or not an appeal lay to the Col¬ 
lector, the plaintiff who was not entitled to the office 
was not entitled to any relief against the defendant 
who was in possession of it. [ibid.j 

Second appeal against the decree of the 
Court of the Subordinate Judge, Bapatla, 
in A. S. No. 50 of 1921, preferred against 
that of the Court of the Additional Dis¬ 
trict Munsif, Bapatla, in O. S. ISo. 215 of 

1919- . ^ A 

Mr. A, Ramachandra Iyer, for the Appel¬ 
lant. . 1 

Messrs. A. Krishnaswami Iyer ana A. 

KTishnaswami lyengaryfov the Respondents. 
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OlTicer vetoed the nominations on the ground 
that the nominations were not made within 
six weeks of the receipt of notice by the 
proprietor. The proprietor and tlie nominees 
preferred an appeal to the Collector avIio 
set aside the orders of the Sub-Divisional 
Officer as being void. It is argued by 
Mr. Ramachandra Iyer that there is no ap¬ 
peal against the appointment made by the, 
Sub-Divisional Officer in tlie case of a reduc¬ 
tion of the village establishment and he 
relies on KilshuamcaMi \oidu v. Akkulcttn- 
mal (1). No doubt the Collector cannot hear 
an appeal against an appointment made 
under s. 15 of the Act by the Revenue Officer 
in charge of the division. But in this case 
the appellant seeks to recover the office 

Gppnnd di^fpndanf wlio had been 


JUDGMENT.— The point urged by 
Mr. Ramachandra Iyer in this appeal is 
that the proprietor in this case the 
Maharaja of Venkatagiri, did not send 
up nomination lists within six weeks allow¬ 
ed him under s. 15 of the Madras Act 11 
1894. The Collector of the District 
found on enquiry as appears from his 
proceedings filed as Ex. I, “that no svmh 
formal requisition was issued from his 
office, and the arrangements made in the 
marginally noted 21 villages, which fall 
under para. 2 of s. 15 of the Act are ab initio 
void, and are, therefore,' hereby eoncelled. 
Under s. 15 of the Act it was the duty of 
the District Collector acting under s. 7 to 
give notice to the proprietor of his action 
and the proprietor shall thereupon dis¬ 
pense with the services of the officers no 
longer required and retain ihose whom he 
might consider to be best qualified to dis¬ 
charge the duties of the offices and report 
his action within six weeks, to the Revenue 
Officer in charge of the division. The 
statutory duty is cast upon the Collector 
to give notice to the proprietor of his action 
under s. 7. It cannot be stated that any 
notice by any subordinate of his fulfils the 
conditions laid down in cl. 2 of s. 15. 
As a proper notice is required to be given 
by cl. 2 of s. 15, the statutory obligation 
of the Collector cannot be dispensed with 
and nobody else can, in his place, give a 
valid notice, as required by cl. 2. ^ In this 
case, a notice was given by the Sub-Col¬ 
lector on 13th May 1913 to the proprietor of 
what had been done by the Collector, and 
the i^roprietor was asked to make certain 
nominations. He sent up his nominations 

on 18th August 1913. The Sub-Divisional 


appointed subsequently on the nomination 
of the proprietor. The Collector, no doubt, 
set a-^ide tlie order of the Sub-Divisional 
Officer as being void. Whether that order 
is sanctioned by law or not, when the appel¬ 
lant comes before the Court claiming the 
village office on the ground of Ins having 
been validly appointed, it is his duty to 
make out that he has been validly appointed. 
Seeing that no notice was given as required 
by s. 15, cl. 2, by the Collector to the 
proprietorbefore 21st August 1913, the nomi¬ 
nation sent up by the proprietor on 22nd 
August 1913 was not out of time. As ob¬ 
served by the learned Judges in the case 
reported' as Tuncjuthvr Kdrasimham v. 
Singaraju Raviiah (2), it is quite open for 
the Collector to call up nomination on a 
new office being created or reduction of the 
village establisnment being effected. No 
notice having been given by the Collector 
before 18th August 1913, the proprietor was 
not called upon to make any nomination 
and any nomination made by him on 22nd 
August 1913 could not be considered, there¬ 
fore, to be out of time and the action of the 
Sub-Divisional Officer in vetoing the nomi¬ 
nation of this oflicer and making an appoint¬ 
ment without reference to the nomination 
of the proprietor is certainly unwarranted 
and illegal; and the appointment of the 
plaintiff one of the persons who were so 
appointed by the Sub-Divisional Officer 
cannot be valid. When the plaintiff lias 
not been validly appointed he cannot claim 
the office from another person wlio is in 

,1) oOlnd. Cas. IS";; 9 L W 90 at p. 95; 24 M. L. 
T -ISO- (1919) M. U*. N. 29. 

\2) 54 lad. Cas. 72b; 38 .M. L. J. 126; (1920; M. W. 

N. 233. 
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possession of it. The Subordinate Judge 
has correctly decided the case. In the 
result the appeal fails and is dismissed -with 
costs. 

It is brought to my notice that the plaint¬ 
iff died and his legal representative has been 
brought on the record. Mr. Kri.shnaswami 
Iyengar says that even if the plaintiff had 
right of action his legal representative had 
no right of action. It is not necessary for 
me to consider this point in view of my de¬ 
cision on the other point. 

V. N. V. Appeal dismissed. 

Z. K. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 561 of 1921. 

July 2, 1924. 

Present:—Ur. Justice iMartineau and 
Mr. Justice Zafar AH. 

AJAIB SINGH AND others— Plaintiffs— 

Appellants 

versus 

SHAM SINGH and others —Defendants 

—Respondents. 

Specific Relief Act (/ of 1S77), s. I(2—Decla- 
raiot'y suit by reversioner against alienation Rever¬ 
sioner figxcre-head for alienor--Declarat ion, grant of. 

A decree declaring that the alienation in sxiit shall 
not affect the plaintiff's reversionaiy rights sho\ild not 
be passed in a case where the minor on whose behalf 
the suit is bi*ought is merely a figure-liead and the 
real plaintiff is the alienor himself who has caused the 
suit to be instituted for the purpose of undoing his 
own act. 

Dad V. Lai, 82 Ind. Cas. 626; 6 L. L. J. .1.34; 5 L. 389; 
(1925) A. 1. R. (Ij.) 24; 1 L. 0. 267, followed. 

Second appeal from the decree of the 
Additional District Judge, Lahore, dated 
the 31st July 1920, reversing that of the 
Sub-Judge, First Class, Lahore, dated tlie 
23rd March 1917. 

Lala Mehr Chand Mahajan, for the Ap¬ 
pellants. 

Dr. Nand Lai and Lala Balwant Rai^ for 
the Respondents. 

JUDGMENT.— In 1906 defendants 
Nos. 1 to 4, who are brothers, effected two 
sales of laud in favour of defendants Nos. 
5 to 10. A suit has been brought in the 
names of the minor sons of the first three 
defendants, the plaintiffs’ maternal uncle 
acting as their next friend, ipr a declara¬ 
tion that the sales shall .not affect their re¬ 
versionary rights. The Trial Court passed 
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a decree in the plaintiffs’ favour, but the 
Additional Judge on appeal, finding that 
the sales were effected for necessity, dis¬ 
missed the suit. The plaintiffs have pre¬ 
sented a second appeal. 

One of the issues in the case was whether 
tlie suit was collusive and had been brought 
at the instance of the vendors, and the 
learned Additional Judge, has found in 
the defendants' favour on this point, re¬ 
marking that the suit is obviously col¬ 
lusive and that the real plaintiffs are the 
alienors themselves, who after allowing a 
number of years to elapse have chosen this 
method of avoiding the bargain they had 
previously made. Without going into other 
matters we think that on that finding alone 
the appeal fails. The same point recently 
arose in Dad v. Lai (1) and a member of this 
Bench was a party to the judgment in that 
case, from whichwe quote tlie followingpass- 
age: “A declaratory decree may be given 
in a suit to contest an unnecessary aliena¬ 
tion if the suit is brought honestly on 
behalf of a minor reversioner to protect his 
interests But, in our opinion, it would not 
be proper to pass such a decree in a case 
like the present in which the minor is 
merely a figure head and the real plaintiff 
is the alienor himself, who has caused the 
suit to be instituted for the purpose of un¬ 
doing liis own act.” 

Following that decision we dismiss the 
appeal with costs. 

K. s. D. Appeal dismissed. 

(1) 82 Ind. Cas. 626; 6 L. L. J. .131; 5 h. 389; (1025) 
A. I. R. (L.)24; 1 L. C. 267. 


RANGOON HIGH COURT. 

Civil Miscellaneous Application No. 30 

OF 1924. 

September 4, 1924. 

Present: —Mr. Justice Duckworth. 
MAUNG SAN TIN— Applicant 


versus 

MA PHET PU AND others—Respondents. 

Buddhist Ijiw, Burmese — Pre-emption, who canciatffi 
—Younger son, whether co-heir. 

Under Burmese Buddhist Law it is only amongst ^ 
heirs that the right of pre-emption can exist, [p- 
col. 2.1 

A younger son is not a co-heir along with 
mother and cannot, therefore, exercise the right 
pre-emption with respect to property left by bie 
deceased father, [ibid.] 


[85 t. 0.1925] 

Aiiplication for review of the judgment 
of Duckworth, J., passed in Special Civil 
Second Appeal No. 227 of 1923, reported as 

84 lud. Cas. 287. 

Mr, Gangulif for the Applicant. 

IVIr. Sanyal, for the Respondents. 

JUDGMENT.— It appears fi‘om the 
affidavits filed by Messrs. Ganguli and 
S. Mukerjee, senior, that I passed orders, in 
this appeal, without hearing Mr. Ganguli 
for the 1st respondent, Maung San Tin. 1 
do not question these affidavits. I was 
myself under the impression that the appeiu 
had been properly heard, and the Bench 
Clerk’s order on the diary seems to corrobo¬ 
rate me. However, as stated, I accept the 
facts, as set out in the affidavits and nothing 
more need be said about the matter. ^ 
The proper remedy of Mr. Ganguli s 
client would, I think, have been to apply 
to have the judgment set aside, as having 
been passed ex parte. 

Instead of doing that, he applied for a re¬ 
view of judgment. 

I am not at all sure that this was the 
proper remedy, but I admit the applica¬ 
tion, acting under the Court’s inherent 
power to remedy injustice, and this course 
has not been questioned by the other side. 

On the merits, Mr. Ganguli argues that 
I was in error, in my judgment, in holding 
that the case of Mo Thi v. Tha Kwe (1) 
was no longer good law, and that, though 
the widow has an absolute disposing power, 
this is subject to a right of pre-emption, 
even by a younger son, when the property 
is not divided; and that the widow’s abso¬ 
lute power of disposal is not affected by the 
exercise of this special right of pre-emption. 
I cannot agree. 

In effect, Mo Thi v. Tha Kwe (1) has been 
overruled by Mamig Ye Nan 0 v. Auiiq 
Myat San (2). 

The real point is whether San Tin, as a 
younger son, was, after his father’s death, 
a co-heir with his mother. The orasa son 
Po Nan probably was a co-heir, bull cannot 
agree that San Tin was so. 

Mr. MayOung (now May Oung, J.) has 
dealt with this matter at page 158 of his 
work on Buddhist Law (Adoption, Pre-emp¬ 
tion, Gift and Religious usage), and he 
seems to consider that there are doubts as 
to whether, in such a case as this, the 
younger children can be considered as 

m 4 L.B.R. 128; 14 Bur. L. U. 205. 

(2) 31 lad. Cas. 512; 8 L. B. R. 446; 8 Bur. L.T. 167. 
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co-heirs. He nevertheless, appears to lliink 
that equitably they should be allowed a 
right of pre-emption, since they can claim 
partition on the widow’s re-marriage. 

This, with all respect, is not a true cri¬ 
terion, and I cannot accept such a view. I 
think that it must be held that the younger 
son is not a co-heir. This really settles the 
question, for it is only amongst co-heirs 
that the right of pre-emption can exist, i. c., 
persons on whom an estate has devolved. 

Further, the widow could not be said to 
have an absolute right of disposal, if it was 
subject to such a qualification as that she 
must offer the property first to her younger 
children. Her right would then no longer 
be absolute. 

For these reasons, I see no grounds for 
interference with my original judgment. 

The application for review is dismissed 
with costs, Advocate's fee three gold mohurs. 

K. s. D. Application dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1517 op 192U. 

May 4, 1923. 

Present: —Mr. Justice Harrison and 
Mr. Justice Zafar Ali. 

AMAR SINGH and others—Plaintiits 

—Appellants 
versus 

NUR MUHAMMAD KHAN and another 
—Defendants—Respondents. 

Refjistration Act {XVI of 1908), s. 17 (1) \i)~ 
Partition—Deed of relinquiahment tiled in proceedings 
—Deed relating to other property — Registration, whe^ 
ther compulsory. 

A deed of lelinqiiisliment relating to immoveable 
property of the value of more than a hundred rupees 
is not absolved from registration simply because it. 
was filed in certain partition proceedings when it 
api>ears that the property covered by it was kept wliolly 
separate from tlie partition. 

Second appeal from the decree of the Ad¬ 
ditional District Judge, Karnal at Ainbala, 
dated the 20tli March 1920, modifying that 
of the Senior Subordinate Judge, Karnal, 
dated the 21st July 1919. 

Dr. Gokal C/ianc/A^ara?i^, for the Appel¬ 
lants. 

Mr. Shamair Chand and Lala Amar Nath 
C/ioRa, for the Respondents. 

JUDGMENT.— One Nur Muhammad 
Khan sued for possession of certain land 
sold to him by means of a registered sale- 
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deed by one Rashid Alnnad. a convert to 
Islam whose name originally was Kidar 
Nath. On the other hand, (he descendants 
of Rashid Ahmad's brother Partap Singh 
brought a suit for a declaration that they 
owned the land so sold, and that the sale- 
deed was lictitious, and in the alternative 
asked for lu-e-eniption on payment of 
Rs. 150. The suit of Partap Singh's sons is 
based on a deed of relinquishment of the 
year 1873 which has not been registered, 
and both suits depend upon the admissi¬ 
bility of this document, the sons of Partap 
Singh having appealed in both cases. 

The main contention of the appellants is 
that at the time the deed was executed the 
property of the late Xagar Mai, the father 
of Partab Singh and Rashid Ahmad, was 
being partitioned between his tliree sous, 
that this deed of relinquishment formed an 
integral portion of the i.)artition proceedings 
and that in virtue of execution of this deed 
the i:>artition Avas elYected. in the way it was. 
On going through the record we come to 
the same conclusion as the learned District 
Judge that this deed had nothing whatso- 
oxev to do Avith the partition. It related to 
property extraneous to Xagar Mai’s j)roperty 
and that property was kept' Avholy separate 
from the partition. The execution of this 
document in no A\'ay formed part of the 
consideration for the method of partition 
and it is not absolved from registration as 
having been acted upon in a judicial or a 
semi-judicial i>roceeding. 

The second contention is that it creates 
no rights in the property because it dealt 
Avith the reversionary rights to Bishambar 
Das' property in the sense that property 
Avas held at that time and for many years 
after by his Avidow. It purported, hoAA’ever, 
to be a clear relinquishment by Rashid 
Ahmad of all his rights in his uncle’s es¬ 
tate and as such, in our opinion, required 
registration. 

The third contention Avliich Avas ueA’^er 
taken in the Trial tburc is that the property 
is not AA'orlh more than Rs. 100. It consists 
of nearly 90 bighas, the bulk of AA’hich is 
noAv cultivated. We do not knoAv how far 
it Avas cultivated in the year 1873. Prima 
facie it Avas AA'orth considerably more than 
Rs.. 100- R "'^3 never urged that it Avorth- 
less, and the point Ava.s merely taken as a 
last resort in the District Judge’s Court. 
We find that the property Avas Avortli 
more than Rs. 100 and, therefore, on all 
these grounds Ave find that the document 
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reciuired registration and not having been 
registered is inadmissible in evidence. 

We, therefore, dismiss both appeals with 
costs. 

K, s. D. Appeals dismissed. 


RANGOON HIGH COURT. 

Special Second Civil Appeal No. 327 

OP 1924. 

September 5, 1924. 

Present: —Mr, Justice Lentaigne. 

MAl’XG GVE AND ANOTHER—DEFENDANTS— 

Appellants 

versus 

MADXG AITNG PYO— Plaintiff- 

Respondent. 

Buddhist Law, Burmese—Adoption —AppathittA 
child, rujht of 

Where there is no natural or kittima child, the 
<ipprt//tiUa child is allowed half the estate of the adop¬ 
tive parent and the other half goes to the relatives of 
th»? deceased, [p. 2l)0, col. 2.] 

Second appeal against the decree of the 
District Court, Prome, in Civil Appeal 
No. 34 of 1923. 

Mr. Kija Gaing, for the Appellants. 

Mr. Ba Thein, for the Respondent. 

JUDGMENT.— The plaintiff-responcl- 
ent instituted the suit noAv under appeal 
ill the Township Court of Prome against 
the appellants for recovery of a house and 
its site A'alued at Rs. 500 Avhich constituted 
the only property left by one Ma Pu, a 
Burmese Buddhist, Avho died on the 12th 
Avaning Pyatho 1283. Ma Pu left no child¬ 
ren, and, according to the plaint, the 
plaintiff Avas her first cousin and her near¬ 
est relation; but it Avas admitted that 
there were also two children of another 
first cousin, and they were joined as 
and fourth defendants as they did not AVisn 
to be joined as heirs. In their written state¬ 
ments the third and fourth defendants ad¬ 
mitted the facts in the jilaint, and they 
have been treated as having no further 
interest in the estate. 

The case has been treated solely as “ 
contest betAveen the nearest collateral as 
heir of Ma Pu and the appellants 
Gyi and bis wife ; and tliough Maung 
the first appellant, was a relation of Ma 
Pu, it is admitted that he was a mort 
distant relation than plaintiff and that hi3 
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only claim to inherit Ma Pu's estate must 
depend on his claim to be a kittima adopt¬ 
ed son of Ma Pu, or in the alternative, 
as an appathitta adopted son of Ma Pu, 
if that claim is admissible. It is clear 
that Maung Gyi has continued in occupa¬ 
tion of the property in suit since the death 
of Ma Pu. It is shown also that Maung 
Gyi, who is now twenty-six years of age, 
had in recent years looked after Ma Pu 
and had lived with her since he was a 
child of about four or five years of age. 
Originally Maung Gyi and his brother 
Maung Lat were taken into Ma Pu’s house 
because their father was poor, and it is 
stated by a defence witness that the house 
which had belonged to Aung Pe the father 
of Maung Gyi, was bought by Ma Pu 
from Aung Pe who also came and lived 
in that house for three or four years with 
Ma Pu and his children, but eventually 
Aung Pe moved into another house and 
the children remained with Ma Pu. The 
plaintiff, however, alleges that the house 
was inherited by Ma Pu from her mother. 
Aung Pe died when Maimg Gyi was about 
twelve years of age. 

A Pongyi, U Eindaka, who managed a 
school, has deposed that about twenty 
years ago Ma Pu placed Maung Gyi and 
Maung Lat at his school and told him 
that she had adopted them {Mweza de)\ 
but when his registers were refeiTed to, it 
wasdiscoveredthathehad entered the name 
of the parent of the children as Aung Pe the 
natural father, and not as Ma Pu the 
alleged adoptive mother. Subsequently 
Maung Lat died. Plaintiff's fifth witness 
Maung Po Ka admits that Ma Pu shin- 
pyoocd Maung Gyi, but he says that he 
is unable to say whether Maung Gyi was 
her adopted son or not; that he used to 
call her “aunt," and before his marriage 
he used to eat out of the same dish as 
Ma Pu. 

Maung Gyi also states that Ma Pu per¬ 
formed his marriage ceremony when he 
was twenty years of age, and as he is 
now twenty-six that would be six years 
ago. It is clear that Ma Pu was present 
at the marriage of Maung Gyi, because 
Ma Yok So, a witness for the plaintiff, 
refers to a conversation which she had 
with Ma Pu when MaPu came back from 
the “Marriage Feast of Maung Gyi" in 
which she asked Ma Pu what property 
she had given and Ma Pu replied that 
phe had no property to give. A defence 
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witness, U Sa Nyein, states that at the 
marriage Ma Pu had a conversation with 
him in which the question of bringing 
property to the marriage was dii:ciiSKd 
and that Ma Pu said that though she 
had got a house, she must sell the house 
and maintain herself before her death; 
and that she also said:—“They are res¬ 
ponsible if 1 have got no property and 
they can enjoy if I have got property." 

Maung Gyi is a clerk according to his 
own account, but his wife describes her¬ 
self as a cigar-maker and in the plaint 
Maung Gyi is described as a Tobacco 
seller. He claims to have had to feed 
Ma Pu since he was twenty, that is for 
the six years since his marriage. He also 
states that he spent about Rs. 300 when 
Ma Pu was ill. He admits that plaintiff 
came and attended Ma Pu for one montli 
before her death and brought in a phy¬ 
sician about ten days before her death. 
The plaintiff claims to have spent about 
Rs. 60 for buying eatables and fees, but 
he also admits that she had been ill for 
a year. That Maung Gyi had previously 
employed a Doctor, Saya Thin, is corrobo¬ 
rated by that witness who states that he 
attended Ma Pu four or five times and 
that Maung Gyi’s wife paid his fees, but 
he did not know with whose money she 
paid him; and he also states that his 
wife told him that the sick W’oman w^as 
the mother of Maung Gyi. I have just 
set out the less controversial facta. 

The additional evidence, as to whether 
Maung Gyi was a kittima adopted son, 
consists of the evidence of Maung Paw, 
a goldsmith, who states that he saw Maung 
Gyi and Ma Pu living together wben 
Maung Gyi was about three years old; 
and he told her that she was all right, 
having children, and that she replied 
that it was troublesome when tliey were 
young, but that they would give help 
when they grew' up, and that they were 
adopted sons to inherit. He also says 
that it ■was known in the quarter that 
Maung Lat and Maung Gyi were adopted 
sons of Ma Pu. Ma Mya Thi, a teacher, 
who is now aged thirty-five, states that 
they were known in the quarter as adopted 
sons of Ma Pu, and she describes a remark 
addressed to Ma Pu by the natural father 
when this wdtness w'as about twelve in 
which Aung Pe said to Ma Pu: “You 
may suffer if they become bad and you 
may enjoy if they turn out good/’ 'whicb 



S8S 

is an indefinite remark and one -whicli 
might be applicable even to an appathilta 
adoption. 

That the relationship subsequently 
appeared to be one either of adop¬ 

tion or bordering on that relationship is 
apparent even on the evidence produced 
by the plaintiiT. V Tha Gywe, a coolie- 
gaung, -who is the seventh witness for the 
plaintifi, was present when there was a 
dispute between Ma Pu and Maung Gyi, 
and Ma Pu was reproving Maung Gyi as 
being obstinate and speaking against her. 
He states that being under the impression 
that Maung Gyi was her adopted son, he 
asked her whether she had adopted him 
to inherit her estate, and she replied, 
“Xo, not to inherit but to grow up." 
That evidence of a witness for the plaint¬ 
iff would clearly establish the fact that 
Maung Gyi was at least an appathitta 
son. He then admitted that Ma Pu Avas 
angry at the time and later on he 
said that he did not know whether Ma 
Pu Avas telling the truth or not, and he 
also admitted that some people used to 
tell their children that they would not 
inherit, Avhen they Avere angry. 

It is also clear that Maung Gyi and his wife 
were themselves in doubt shortly before 
Ma Pu died as to whether Maung Gyi 
would be able to establisli his claim to 
inherit Ma Pu's estate and that shortly 
after the plaintiff had begun to come to 
Ma Pu’s house during her last illnesss, 
Maung Gyi and his Avife were pressing 
Ma Pu to transfer the house into Maung 
Gyi’s name, the suggestion in Court being 
that she had promised to do so at the 
time of the marriage, Both sides give 
evidence about these conversations. Maung 
Gyi s Avife alleges this and Maung Hla 
Gyi, a clerk aged twenty-five, deposes 
that Maung Gyi said to Ma Pu—“Aunt, 
Aunt. It is said that Maung Pyo comes 
frequently because lie Avants to get the 
properties. Please make the matter clear;" 
and that Ma Pu replied—“Don’t sp^ak 
about it, Avho Avill inherit these properties 
besides you after my death." The plaint¬ 
iff's witnesses Ma Yok So, a Bazaar seller, 
who claims to have sold goods together 
with Ma Pu; and likewise Ma Kin, Avho 
claims to have lived Avith Ma Pu for 
about eight years, both state that Ma Pu 
told them about these requests and that 
Ma Pu said she would not sell or transfer 
■to Maung Gyi. The latter witness Ma 
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Kin adds that Ma Pu said the house 
belonged to the deceased. This Avitness, 
howeA'er, admits that she Avent to engage 
a Pleader for the plaintiff. Plaintiff’s 
Avitness Ma Sok also claims to have lived 
with Ma Pu for two years and says that 
Ma Pu told her that Maung Gyi had 
demanded the title-deeds and Ma Pu had 
also told her that Maung Gyi AA'as not 
adopted to inherit. 

The plaintiff Maung Pyo makes a very 
significant admission referring to the 
funeral expenses of Ma Pu; he says: "I 
did not incur any expense for Ma Pu's 
funeral, because Maung Gyi said that he 
would mortgage the house to get money 
to meet the funeral expenses. I agrc^ 
and told him not to spend more than 
lis. 150; Maung Gyi did not mortgage the 
house. I don’t knoAv Avhether Moung Gyi 
spent his oavii money or mortgaged the 
house to meet funeral expenses." Noav this 
is a complete contradiction of a statement 
made by the plaintiff at tlie beginning of 
his evidence AA'here he alleged that the 
funeral e.xpenses of Ma Pu Avere perfoim- 
ed Avith her money. Maung Gyi sAvears 
that he defraj'ed the funeral expenses and 
this statement is shoAvn to be true by the 
above admission of the plaintiff. I think 
also that this admission by the plaintiff 
that he liad recognised the right of 
Maung Gyi to mortgage the house for 
the funeral expenses is clear evidence that 
the plaintiff must have recognised that 
Maung Gyi Avas an heir of Ma Pu, and 
it also shoAA’s that the plaintiff is not acting 
honestly Avhen he claims to be entitled 
to recover the house from Maung Gyi 
without any offer to recompense Maung 
Gyi for the expenses Avhich be had incurred. 

It is obvious that the Avitnesses in this 
case AA^ere not examined as fully as they 
should have been and that the case for 
Maung Gyi Avas not put before the Court 
in as clear a way as it should; because 
Ave do not find any examination of Maung 
Gyi about this con\'ersation Avith plaintiff* 
etc., Avhich was subsequently admitted by 
the plaintiff. The last AA’itneSs for the 
defendant, U San Nyein, Avas merely 
examined about tlie conversations as to the 

house at the time of Maung Gyi’s marriage 

and though he also had lived in Ma Pu’s 
house as a tenant for some years* he was 
not asked any direct questions on the subject 
of adoption; but he states that after Ma 
Pu’s death plaintiff asked him to go and 
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consult a Pleader as to whether plaintiff 
could make a claim, because Mauug Gyi 
was Ma Pu’s nephew and adopted son; and 
that he told plaintiff that the adopted 
son had a better claim than a nephew. 

On this evidence the Township Court 
held that the defendant Maung Gyi was 
a kittima adopted son and dismissed the 
suit with costs. On first appeal the 
District Court reversed that decision holding 
that the evidence was insufficient to prove 
a kittima adoption. I have set out the 
effect of the evidence above and I agree 
with the finding of the learned District 
Judge that the evidence in this case is 
not sufficient to establish a kittima adop¬ 
tion according to the standard required 
in the more recent decisions. 

The learned District Judge recognised 
the fact that it was established that 
Maung Gyi was an appathitta child, but 
he referred to a decision in an unofficial 
report which was to the effect that where 
a plaintiff has based his suit on a claim 
to be a kittima adopted child and with¬ 
out any claim in the alternative for a decla¬ 
ration as an appathitta^ it is not open to 
an Appellate Court to allow the plaintiff 
to amend his plaint and insert the alter¬ 
native claim for relief as an appathitta 
child; and following this decision, he has 
granted the plaintiff-respondent in this 
case a decree as prayed with costs in both 
Courts. 

The learned District Judge has, however, 
overlooked the fact that Maung Gyi is a 
defendant and that in that case it is not 
a question of altering the cause of action 
in the suit. The cause of action of the 
plaintiff-respondent remains the same whe¬ 
ther the defence is based on a claim to a 
kittima adoption or to an appathitta 
tion, and the question which the Court has 
to decide is whether the plaintiff is entitled 
to relief against the defendant. Even on 
the admissions of the plaintiff in his evi¬ 
dence in this case, it is apparent that the 
plaintiff had in effect recognised Maung 
Gyi as an heir of Ma Pu after her death and 
had consented to Maung Gyi incurring all 
the funeral expenses and mortgaging the 
house if necessary for that purpose. It is 
clear, therefore,, that it would be most in¬ 
equitable to allow the plaintiff to take 
the whole estate and to deprive the defend¬ 
ant of his right as heir which is shown to 
have been reco^ised even on the admis- 
ftiouB of the plaintiff in addition to depriv¬ 

19 


ing the defendant of all rights to re¬ 
imbursement of the funeral expenses, etc. 
Maung Gyi was also apparently allowed 
to contiune in possession of the house and 
the suit is one for possession. Having 
regard to this admission which shows that 
MaungGyi must be treated as an heir, it is in 
the interests of the plaintiff that the amend¬ 
ment should be allowed, because the plaintiff 
cannot be allowed to eject a person shown 
to have been recognised as an heir by the 
plaintiff, unless the plaintiff shows that he 
was mistaken or takes the equitable course 
of according to such heir the rights as an 
heir. It is, therefore, in the interest of the 
plaintiff that the more limited right of 
defendant as an appathitta should be re¬ 
cognised in order that the plaintiff may 

be granted a decree for plaintiff’s share, if 
any. 

In the case of Ma Sa Vi v. Ma Ma Gale 
(1), the plaintiff had sued as a kittima 
child and when it was held tliat she had 
failed to establish iier claim as a kittima^ 
it was pointed out by Birks, J., that she 
could not succeed as an appathitta, because 
slie had lived apart from the adoptive 
parents for the last eleven years ; but Fox, 
J., (afterwards Sir Charles Fox), held that 
she had made no alternative claim as an 
appathitta daughter and that consequently 
he did not consider it necessary to consider 
what her share of inheritance possibly 
might be, if she had made such alternative 
claim. A doubt as to the admissibility of 
such^ an amendment on appeal had also 
previously been expressed in an Upper 
Burma decision. Later on, it aj)pea] S to 
have been held in Lower Burma that if the 
claim as appathitta has not been made as 
an alternative claim in the plaint, it is not 
open to the plaintiff to obtain the amend¬ 
ment on appeal. In theory there can be 
no doubt that the two forms of adoption 
are distinct causes of action ; but I suspect 
that many cases of recognised kittima 
adoption are cases in whicli the relation¬ 
ship had started as an appathitta adoption 
and had ripened into such affection that 
there was a subsequent notorious recogni¬ 
tion of a kittima adoption. If the develop¬ 
ment has not been sufficiently notorious as 
to be capable of clear proof, the adopted 
child may honestly make the claim as 
kittima and discover, when it is too late, 
that the failure to weaken the claim as 

(l; 7 Bur. L. K. 29fi. 
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kitiima child 
tivc,aclaim as 
technical bar 
restrictiiijr tiie 
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by pleading ill the alterna- this form of adoption at pages 122, 123 and 

129. Following these authorities, I hold 


an (ippalhitta lias created a 
under the rule of procedure 
cases in which a plaint can 
be amended on iippeal, wliicli in ell'ect bars 
the recovery of the smaller sliare as an 
appcitliitfd. I lie tiuestion has occui'red to 
me whether the theoretical distinction 
between the two forms of adoption and the 
tuo causes of action lias not hecn I’elaxed 
in practice in some cases or whether there 
may not be other special circumstances 
which would justify an Appellate Court to 
make allowance for bona fide mistakes, in 
applying a mere rule of procedure. In 
the first instance I liad thought of refer¬ 
ring thio C|uestion to a Bench, but, on re¬ 
consideration, 1 have come to the conclusion 
that the case now before me should be dis¬ 
tinguished from the previous dicisionson the 
ground that different considerations may 
arise,^ as tliey do arise in this case, for 
allowing a greater latitude in favour of an 
amendment in the case of tlie written 
statement of a defendant. 

I have been unable to find any reported 
case in which a decree has been passed in 
favour of an appathitta child for a share 
of inheritance: but I believe tliat this is, 
to a great extent, due to the fact that the 
claim is invariably made by the child on 
the basis of a kittima adoption and without 
any alternative plea based on a claim to 
bean appathitta \ and that con.secjuently 
the oniission of the Courts to decide the 
point is due to the rule as to the amend¬ 
ment of a plaint to which I have referred 
above. The alternative claim could only be 
of importance in the cases where there is 
no natural or other kittima adopted child • 
and in sucli cases the greater affection 
existing between the adopted child and 
the adoptive parents would, in some cases, 
have resulted in the child being able to 

produce evidence of a notorious recognition 
as a kittima child. 

The rights of an appathitta in a case like 
the pi-esent one where there is no natural 

child are summarised in s. 198 
of the Kmwun Mingyis Digest and there 
IS also the passage in s. 25 of Book X of 
the Manugye ; and the rule is laid down 
that in such a case the appathitta child is 
allowed half the estate and the other half 
goes to the relatives of the deceased. The 
question is also discussed in Mr Justicp 
May Oung’s -Buddhist Law ” at page 14? 

He also discusses other questions touching 


that the defendant Maung Gyi is an ap- 
pathitta adopted son of Ma Pu and is 
entitled to have his written statement 
amended so as to make such defence in 
the alternative : and that he is entitled to 
half the estate and liouse now in suit and 
that the jdaintiff as representing himself 
and the 
entitled 
Before 
that an 


only 


other relatives, if any, is 
to the other half, 
the division is made, I think 
enquiry should be made as to the 
funeral expenses incurred by Maung Gey 
and that the amount of such expenses 
should be re-imbursed to Maung Gyi before 
the^shares are estimated. 

For the above reasons, I set aside the 
decree of both the lower Courts and instead 
I direct that the plaintiff be granted a decree 
declaring that Maung Gyi is entitled to a 
half share in the estate in suit and that 
the plaintiff as'representing himself and 
any other person entitled as relative of Ma 
Pu, deceased, is entitled to the other half 
share in the estate in suit; but that 
before such partition is made, an enquiry 
be held by the Township Court as to the 
amount contributed and spent by Maung 
Gyi On the funeral expenses of Ma Pu, and 
that such amount be re-imbursed to Maung 
Gyi out of the value of the house; and 
that after such enquiiy has been held 
and such re-imbursement made, the shares 
in the estate be estimated and a final decree 
be passed by the Township Court for the 
purpose of granting the plaintiff’s possession 
of his share or recovery of its equivalent in 
money. 

As regards costs I award the defendant 
half his costs in this Court and I think 
that each party should bear his own costs 
in the lower Courts. 

K. s. D. Decree modified. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 300 op 1924. 

June 23, 1924. 

Present:—yir. Justice Abdul Raoof. 
ARJAN das— Plaintiff—Appellant 

versus 

RAM LABHAYA and another—Dependants 

—Respondents. 

Stamp Act {II of J890), Sch. I, Art. 
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struck and signed by debtor — Acknoioledgment-^ 
Intention, 

The question whether a document comes under 
Art. 1 of Sch. I of the Stamp Act is one which de¬ 
pends in each case on the writer’s intention, [p. 291, 
col. 1.1 

Ambica Dat V. Nityanund Singh, 30 C. 687 and Gal- 
staun V. Hutchison, 15 Ind. Cas. 279; 39 C. 789; 16 C. \V. 
N. 945, referred to. 

If an acknowledgment is written with the intention 
of supplying evidence of debt it comes within Art. 1 
of Sch. I to the Stamp Act. [i6id.] 

Second appeal from a decree of the 
District Judge, Shahpur at Sargodha, dated 
the 30th October 1923, affirming that of 
the Subordinate Judge, Fourth Class, Bhera, 
District Shahpur, dated the 22iid March 1923. 

Lala Anant Ram Khosla^ for the Appel¬ 
lant. 

Mr. Sagar Chand, for the Respondents. 

JUDGMENT. —This was a suit for the 
recovery of a sum of money on the basis 
of balance struck in the account-book of 
the plaintiff and signed by the defendant. 
The Court below has found that the second 
balance was struck on the 28th of Decem¬ 
ber 1910, butasitwas unstamped it could 
not be admitted in evidence. As the third 
balance was based upon the second balance 
the Court held that the suit was not main¬ 
tainable as it was barred by time. It is con¬ 
tended before me that the acknowledgment 
relied upon was not an acknowledgment 
within the meaning of Art. 1, Sch. 
1 of the Indian Stamp Act as it did 
not supply evidence of the debt sued for. 
The learned Vakil for the appellant in sup¬ 
port of his contention has relied upon Am- 
bica Dat v. Nityanund Singh (1) and 
Galstaun v. Hutchison (2). Those cases lay 
down that whether a document comes un¬ 
der Art. 1 of Sch. I of the Stamp Act is a 
question which depends in each case on 
the writer’s intention. If an acknowledg¬ 
ment is written with the intention of sup¬ 
plying evidence of debt it admittedly comes 
within Art. 1. In my opinion the acknow¬ 
ledgment in question fulfils all the condi¬ 
tion laid down in Art. 1. The balance 
could have been struck with no other object 
than supplying evidence of a debt. It is 
contended bj^ the learned Vakil that the 
writing can be looked at even without be¬ 
ing stamped for purposes of s. 19 of the 
Limitation Act. But this is begging the 
uestion. The view taken by the lower 
ourt is correct. 

(1) 30 0.687. 

(2) 15 Ind. Oaa, 279; 39 0. 789; 16 0. AV. N. 945. 


I accordingly dismiss tlie appeal with 
costs, 

K. s. D. Appeal dismissed. 


RANGOON HIGH COURT. 

Civil Miscell.4xeous Appeal No. 9-1 of 1924. 

September 6, 1924. 

Present: —Sir Sydney Robinson, Kt., 
Chief Justice, and Mr. Justice 

Bagulev, 

ALLAN BROTHERS & CO. 

—Appellants 

VCVSHS 

SHAIK JOOMAN Sons & Co.- 
Represented BY THE OFFICIAL 
ASSIGNEE— Respondent. 

Presidenci/ Towns Insoliwncy Act {III WO',)), 
ss. o2, .»M -Ciril Proc>:ditye Code {.\cl T of lOO'S), s. .<6 
- Pxecutinii of d'^crec -Order directing poi/vient by 
instahnents and execution of mortgage os .security- - 
Subsaiueut insolvency of judgment-debtor, effect of — 
Decree-holder, whether entitled to obtain mortgage. 

The Court passed an order \inder O. XX. r. 11 (2) 
^ of the C. P. C., directing that the decree against th® 
' judgment-debtor shall be payable by monthly instal¬ 
ments and that lie shall give as security a 
mortgage on certain imnmveablc property. Subsequ¬ 
ent to this order the judgment-debtor was adjudicated 
insolvent: 

Held, (1) that the adjudication could not alTcct the. 
position of the decree-holder who was entitled to 
obtain from the judgment-debtor the mortgage order¬ 
ed prior to the adjudication ; [p. 293, coJ. l.J 

i2l that the order that the mortgage be executed 
was one wliicli might be executed as if it were a drcr<5 
bv reason of the provisions of s. 36 of the C. P. C. 
[ibid.] 

Chandra Kumar Dc v. Kusum Kumari Hoy, 84 Ind. 
Cas. 721; 28 C. W. N. clxjcxvii (187); 40 C. L. J. 180; 
(1925) A. ]. R. (C.) 57, referred to. 

Miscellaneous appeal against an order 
of the High Court in its Civil Regular Suit 
No. 609 of 1923. 

Mr. Patel, for tlie Appellants. 

Mr. Clinton, for the Respondent. 

JUDGMENT. 

Robinson, C. J. —The facts that lead 
up to this appeal are somewhat complicated, 
and must be set out in some detail in order 
to appreciate the matters now in question. 

The appellants obtained a decree against 
the respondent, and applied for attachment, 
in execution, of the goods in his shop. 
These, according to the respondent, were 
worth Rs. 1,25,000. Respondent then applied 
that the decree be made payable by instal¬ 
ments of Rs« 2,500 a month. Th.e matter 
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came up before my brotlier Beaslev, and 
an order was passed under O. XX, r. ‘ 11 (2) 
on the Gth of February, 192d,’ lliat the 
decree shall be i)ayaljle by instalments of 
Ks. 1U,U00 per mensem, and that the res¬ 
pondent should give as security a second 
inortgage on 23A, Fhayre-street.'The result 
ot this order was that the application for 
attachment remained in abeyance. 

A week later, respondent alienated 
eighteen properties. Appellant then applied 
to have lieen adjudicated an insolvent My 
brother Rutledge held that he should not 
pass an ex pa? te order of adjudication; but 
lie appointed a Receiver of the goods in the 
Miop, and issued notice to the respondent. 
Respondent then applied to set aside the 
order appointing a Receiver, alleging that 
he had been compelled by his creditors to 
alienate the properties. This was accepted, 
and the application to adjudicate was 
rejected. But the learned Judge in his 
order states that the previous orders in 
execution as to payment by instalmenis and 
the execution of a second mortgage as 
security should stand, Thej^, of course, 
could not be effected. Respondent then, 
as the goods in the shop had not been 
attached, instructed Messrs. Balthazar & 
Son to sell the stock-in-trade. Appellant 
then applied to my brother Beaslev, urging 
that further security should be given bv 
instructing Balthazars to credit tbe pro¬ 
ceeds of the sale of the goods in stock to 
the appellant’s decree. 

The matter came on for hearing on the 
3rd of March and Counsel for the respon¬ 
dent applied for an adjournment, and gave 
an undertaking that the sale-proceeds 
would be deposited in Court. Thereupon 
respondeiit cancelled his instructions to 
Messrs. Balthazar & Son to sell and adver¬ 
tised a great reduction sale of his stock-in- 
trade. 

On the 24th of March my brother Beasley 
passed an order, setting out that his pre¬ 
vious order for payment of the decree by 
instalnients and for executing tlie mortgage 
MiouM stand, and appointed Mr. Joakim, 
Receiver, to take possession of the stock-in- 
trade, to sell it and pay the proceeds into 
Court. 

The stock-in-trade was sold on the 17th 
of April, and, on the 28lh of April, re¬ 
spondent applied to be adjudicated an 
msolvent. The stock-in-trade realized seme 
Rs. 26,000, and, on the 14th of May the 
Receiver deposited Es. 23,000 out of* this 
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sum ill Court. Appellant then applied that 
this money be paid to him; and the matter 
w^as placed before the Judge. He also 
applied tliat the second mortgage on 23A, 
PJiayre-street, should be executed. 

Respondent having been adjudicated, 
the Official Assignee objected. His Counsel 
urged that the matter could not be heard 
by the Executing Court, but should be 
transferred to the insolvency division. 

It was heard by my brother May Oung, 
who then pas.sed an order refusing appel¬ 
lant’s apiilication that a mortgage be 
executed, and postponing decision as to 
what was to be done with the Rs. 23,000. 
He also directed that the balance, still with 
Mr. Joakim after deducting his commission, 
charges, etc., should be paid to the Official 
Assignee. Later, he passed an order 
directing that the Rs. 23,000 should be paid 
to the appellant. 

From that order the present appeal is filed 
in respect of the balance money, which was 
ordered to be paid to the Official Assignee, 
and in respect of the execution of a 
mortgage. 

Tile Official Assignee has not appealed 
against the order as to the payment of the 
Rs. 23,000 to the appellant; and it is very 
properly admitted that the balance of the 
sum realized by tlie sale of the stock-in- 
trade should also be paid to the appellant. 
The Official Assignee will accordingly be 
directed to pay this sum to the appellant. 

As regards the mortgage, it is urged 
that, having obtained an order for security 
in the form of a second mortgage on 23A, 
Phayre-street, the appellant deliberately 
refrained from accepting tbe mortgage and, 
instead, applied to adjudicate respondent. 

The reason of that conduct is, I think, 
clear. The Insolvency Court could not pass 
any orders as to the mortgage, for orders 
to that effect had already issued, and appel¬ 
lant feared that this question of mortgage 
might affect his application in insolvency. 

Appellants applied to review my brother 
Beasley’s order by a petition, dated the 
25th of Februaiy 1924. After setting out 
all the conduct of the respondent, the appli¬ 
cation was to cancel the order for payment 
of tlie decretal amount by monthly instal¬ 
ments, and (o order execution as originally 
prayed, or, in the alternative, to order that 
the sale-proceeds of the stock-in-trade be 
deposited in Court to the credit of the 
decretal amount, They were, no doubt, at 
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that time seeking to be relieved of the bur¬ 
den put upon them by the original order for 
payment of the decree by instalments, and, 
if that had been granted, the order as to 
the execution of a second mortgage by way 
of security would also have gone by the 
board. But that application was not grant¬ 
ed; the order was that the previous order 
as to instalments and as to a mortgage 
should stand. 

It is urged that the original order, which 
would convert the appellants into secured 
creditors; was made with the respondent’s 
consent, and that they could not have 
acquired the position of secured creditors 
without that consent. 

The order was, however, varied by direct¬ 
ing that the sale-proceeds of the stock-in 
trade should be credited to the api^ellants’ 
decree. That was not made with the re¬ 
spondent’s consent; therefore the appellants 
could not become secured creditors, and 
their own remedy was to enforce their 
original decree. I think the argument is 
mistaken. 

The orderof the 6th of February, by which 
the appellant was granted the position of 
a secured creditor, has not only not been set 
aside, but has been confirmed, and, if the ap¬ 
pellant acquired the position of a secured 
creditor by virtue of that order, he has not 
lost it since. At the time the order was 
passed, respondent was not adjudicated an 
insolvent; and the fact that he has subsequ¬ 
ently been adjudicated cannot affect the 
position of the appellant. 

The order that is now sought, namely, 
that a mortgage be executed as previously 
directed, is an order which may be ex¬ 
ecuted as if it were a flecree by reason of the 
provisions of a. 36 of the C. P. C. [Chandra 
Kumar De v. Kusiim Kumari Roy (1).] 

The provisions of ss. 52 and 53 of the Pre¬ 
sidency-Towns Insolvency Act also apply in 
favour of the appellant. 

The mortgage was ordered prior to tiie 
adjudication; the appellant has never lost 
the right to have that order executed 
in his favour; and this appeal must be 
accepted, and the insolvent must execute 
the mortgi^e as directed, and, on his failure 
to do so, the Court will order the mortgage 
to be executed. 

As to costs, the respondent must pay the 

(1) U Ind. Cas. 724; 28 C. W. N. olxxxvii (187); 
iO C. L, J. 180; (1925) A. I. R. (O.) 57. 


appellant’s costs of this appeal. Advocate’s 
fee will be fixed at five gold injhurs. 
Baguley, J. —I concur. 

K. s. D. Appeal accepted. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2261 op 1921. 

April 23. 1924. 

Present:- -Mr. Ju.stice Abdul Raoof 
and Mr. Justice Moti Sagar. 

J AT LAL— Plaintifp—Appkllan r 

SHEO CHAND— Defendant- 

Respondent. 

Registration .4r*I (XVI of WOH), s. IT Ora! .va/e — 
Sepai'ate receipt for part of consideration Mi'Ute.i/ • 
Endorsement on old sale-deed—Registration, whether 
necessary. 

Where a sale is effe'^ted orally and a receipt for 
a part of the consideration money is executed, ami 
an endorsement is made on the hack of an old sale- 
deed relating to the site in suit at the time when it 
is handed over to the vendee, the two put logetliei 
cannot be styled as a sale-deed wUicli requires regis¬ 
tration. [p. 291, col. 2.] 

Gurmukh Singh v. Polih, 120 P. R. 1894 and Buta 
Singh V. Gurdit Singh, 10 P. R. 1890, referred to. 

Second appeal from a decree of the 
District Judge, Delhi, dated tlie 23rd July 
1921, reversing that of the Senior Subordi¬ 
nate Judge, Rohtak, dated the 23rd Decem¬ 
ber 1920. 

Mr. Shamair Chand, for the Appellant. 

Mr. Sagar Chand, for Sheikh \'iaz 
Mohammad, for the Respondent. 

JUDGMENT.— The parties to the appeal 
are related and their relationship appears 
from the pedigree-table given at page 14 of 
the paper-book. The plaintiff claimed 
possession of a house on the following 
allegations:—That he being a minor lived 
under the guardianship of the defendant 
Sheo Chand, that the defendant took into 
his possession and under his control all of 
his moveable and immoveable property, and 
that the defendant has made over to the 
plaintiff, all the property placed in his 
control with the exception of the house in 
suit. The suit was resisted by the defend¬ 
ant on the ground that the plaintiff never 
lived under his guardianship, that, as a 
matter of fact, the plaintiff had married 
Raj Mai’s widow by karewa and was living 
with her, that a sale was orally made by the 
plaintiff on the 4th February 1918 in res¬ 
pect of the site of the house for Rs. 160, 
that the plaintiff was major at the time 
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of the sale, that after purehasing tlie vacant 

site the defendant had spent^ Rs 840 in 

constructing the house, and that the plaint- 

ilT was not, therefore, entitled to (daim 

possession eitlier of the house or of the 

site. 'I'iie Trial Court framed the following- 

issues with roiereiicG to the iileadings ol 
the parties:— ® 

_ 1. Did plaintilT sell the site of the house 

in disj)ute to defendant for Ks. IGO ? 

2. Was plaintiff minor at the time of tlie 
sale and under defendant’s guardianship, 
and IS the sale invalid on that account ? 

3. Did plaintiffs father construct the 
house on the site referred to ? 

4. If defendant did it, what is its value 

and IS he entitled to he recouped for tlie 
same ? 

5 To what relief is plaintiff entitled? 

IJie finding by the First Court on issue 
No. 1 was that the plaintiff Imd sold the 
site of the house for Ks. KiO. 

On the question of minority the Court 
loiiiii that, at the time of the oral sale, the 
plaintiff had attained majority, but that as 
he had only recently become major the 
sale must have been obtained hy undue 
influence. Taking this view the Court 
granted a decree for possession of the site 
conditional on payment of Rs. 100 bv the 
plaintiff. On appeal by the defendant to 
the lower Appellate Court the decree of the 
Inal Court has been set aside and the suit 
has been dismissed in tolo. Tlie plaintiff 
has come up to this Court in second apnea 


t 1 ♦ * <tDn03.1 

and he is represented before ns liv .Mr 

Tlie first eontsntion put forward ),v tlie 
learned Counsel before us is that the sa e 
of the site was really effected hy means of 
the endorsement on the hack of the old 
sale-deed dated the 6th January 1909 undlr 

'if Purclfased 'hT Bu 

All, father of the plaintiff. He has also 
contended that the receipt for a pLt S 
the consideration money was evidenced hv 
a document and that both these documents 

were inadmissible in evidence for want of 

registration The Appellate Court, however 
has drstinctly found that the sale in thhl 
case was effected orally. Mr. Shama r 

Ohand m support of his contention has 

relied upon two cases decided hv the Ihi ninK 
Chief Court and reported as Gurnmth Srani 
J PoUo (1) and Buta Singh v. Gi,vd f 

(2) 10 P. R.T896.' 
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terms of a transaction are orally settled and 
those terms are reduced to the form of a 
document the oral terms must be taken to 
have merged in the instrument subsequent¬ 
ly executed and that, therefore, unless and 
until such instrument is registered, no 
evidence can be given of the oral transac¬ 
tion. 8iich is not, howevei', the case in the 
present case. xVdmittedJy tlie terms of the 
oral sale were never reduced to the fonn 
of a sale-deed. A receipt for a part of the 
consideration money was executed and 
when the old sale-deed was handed over 
to the vendee, an endorsement was made 
on the back of it. These two put together 
cannot he styled as a sale-deed. This plea, 
therefore, has no force and must he dis¬ 
allowed. 

The second contention urged before us 
by the learned Counsel is that it lay upon 
the defendant to prove in this case that he 
had obtained the sale in a bona fide man¬ 
ner. In support of this contention he relied 
upon the provisions of s. Ill of the Evi¬ 
dence Act wliich provides that where there 
?s a question as to the good faith of a 
transaction between parties, one of whom 
stands to the other in a position of active 
confidence, the burden of proving the good 
faith of the transaction is on the party who 
is in a position of active confidence. The 
essential element to be proved under this 
section is that one of the parties stood in 
tlie position of active confidence. This is 
a question of fact which has to be decided 
with reference to the evidence given in the 
case. t5ome evidence w'as given in this 
case to prove that the defendant stood 
towaixls the plaintiff in the position of 
active confidence. That evidence was not 
accepted by the lower Appellate Court and 
in fact the lower Appellate Court has record¬ 
ed a finding which leaves no room for 
doubt on this point. This is what the lower 
Appellate Court says.*—“In my opinion the 
evidence shows that at the time of the sale 
the plaintiff had been living separately from 
Sheo Chand for some time, cohabiting with 
Raj Mai’s widow in her house and was not 
under Shep Chand’s influence." This flnding 
at once takes this case out of the rule 
laid down in s. Ill of the Evidence Act. 
Mr. Shamair Chand, however, has asked 
us to come to the conclusion that the 
plaintiff must have been un^er the influ¬ 
ence of the defendant because it is shown 
that after the death of his father he did go 
to live with the defendant. He also throws 
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out a suggestion that as the plaintiff \Yas 
only a 12 years’ boy living with his uncle, 
the uncle must have been looking after his 
affairs. This is a suggestion unsupported 
by anything in the findings of the lower 
Appellate Court. The plaintiff, therefore, 
completely failed to make out the case set 
up in the plaint and he was not entitled to 
any decree at all. 

We, therefore, dismiss the appeal with 
costs. 

K. s. D. Appeal dismissed. 


RANGOON HIGH COURT. 


Civil Code of the Province of Pegu sanc¬ 
tioned bv resolutions of His Hononr the 
President in Council recorded on the Ith 
November 1859 and 17th January 1800 and 
which Sir Charles Fox, C. J., in tlic lull 
Bencli case of Maung Ye Man 0 v. Aung 
Myat San (1), laid down was at the time 
equivalent to legislation and professed to 
be a Code of Burmese Law and the lex loci, 
we read that if a person wislied to sell his 
share in an undivided ancestral estate, ho 
should first offer it to all the co-heirs. 

In Nga Myaing v. Mi Baw, (2), Sandford, 
J.C., held as follows; “A sharer in un¬ 
divided ancestral |)roi)erty, if he wishes to 
sell his share must lirsl otfer his share to 
his co-heirs and consequently a sale to 
strangers eiTected without such olfer is 
invalid if the co-heirs promptly assert their 


Special Second Civil Appeal No. *142 

OF 1923. 

September 10, 1921. 

Present: —Mr. Justice Young. 
MAUNG MAUNG and another— 

Appellants 

vcvsus 

MAUNG SHWE GOE and others— 

Respondents. 

Buddhist Laic, Burmese. — Pre'emption--Co-heirs— 
Sale of undivided share- Offer to co-heirs—Second 
offer, whether necessary. 

If a person wishes to sell his share in an undivided 
ancestral estate, he must first otfer it to all the co-heIrs. 
[p. 295. col. 2.] 

Maung Ye Man 0 v. Aung Myat San. 31 Ind. Cas. 
512; 8 Bur. L. T. 167 at p. 171, Mga Myaing v. Mi Haw. 
(1874) S. J. 39; ssa also a877) S. J. 76 and Maung Shwe 
Nyun V. Ma So, V. B. U. (1837-01) Vol. II. 155, relied 
on. 

The offer to the co-heirs may precede that to a 
stranger, but must all form part of one and the same 
transaction and be of the same or a smaller price 
than that at which it is offered to the stranger, and 
if these conditions are carried o\it, there is no neces¬ 
sity for a second offer to the heirs when they have 
once refused to buy. [p. 296, col. 1.] 

Appeal from the decree of the District 
Court, Mergui, in Civil Appeal No. 54 of 
1923. 

Mr. Me Donnell, for the Appellants. 

Mr. Anklesaria, for the Respondents. 
JUDGMENT. —The only question rais¬ 
ed in this appeal was whether, in a case 
of pre-emption, it was sufficient for the 
vendor to offer the property to his 
chilJien and then on refusal to sell it to a 
stranger at the same price, or whether he 
was bound having offered it to a stranger 
to offer it again to his children at the same 
price. 

In a. 97 of Part 2 of what is known as 
Sparks’ Code, the correct title of which is 


I'ights.” . 

In Upper Burma the same view of the 

law was taken by Thirkell White, J. C., 
who held that if a person wishes to sell 
ancestral property, whether it had been divid¬ 
ed or not, lie must first offer it to his co¬ 
heirs before offering it to strangers [Muujjfy 

Shwe Nyun v. Ma So (3)]. 

May Oung, J., in his work on Buddhist 

Law at page 150, says: “If an heir wishes 
to sell, he must first offer the property to 
his co-heirs: if he should sell it without 
making such offer, the co-heirs may, if they 
claim with reasonable promptitude, recover 
it by paying the same price as that paid 
by the purchaser." 

The learned author, however, goes on to 
say: “One other possible argument in favour 
of'the present I^ower Burma view seems to 
have been missed. It is only when an 
estate is undivided that the advent of a 
stranger into the group of co-owners is 
really objectionable. For instance the 
estate may consist of a family dwelling 
house—if a stranger were to acquire the 
right of a co-owner, he might ^ insist_ on 
occupying at least a portion of it: or if it 
were cultivable land, the stranger might not 
at^ree to lease it to a person chosen by the 
niembers of the family or to accept a certain 
rental .... These and other difficuli- 
ties might arise to the annoyance and dis¬ 
comfort of the heirs." Amongst the other 
difficulties that might arise would be those 
arising from the personality of the pur- 

(1) 31 Ind Cas. 512; 8 Bar- L. T. 167 at p. 171; 8 L. 

li. R, 466, /io^7\ o 1 TH 

(2) (1874) S. J. 39: see also (18^0 J. 

(3) V. B, 11. (1897-Olj Vol. II, loo. 
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chaser. The heirs or one of them might 
object to the particular person to wh'om 
it was proposed to sell the property and 
sooner than see it pass into his hands 
might be willing to buy it himself, though 
before unwilling. This would entail a 
renewed offer wlien the personality of the 
offer was ascertained. The definition of 
pre-emption for Muhammadans as laid down 
by Mahmood, J., in Gohind Dayal v. Inayat- 
nllah (4) seems to provide for this, for he 
says that pre-emption is a right which the 
owner of certain immoveable property pos¬ 
sesses as sucli for the quiet enjoyment of 
that immoveable property to obtain in sub- 
stitution for the buj’er, proprietary posses¬ 
sion of certain other immoveable properties, 
not his own on such terms as those on which 
such later immoveable property is sold to 
another person. 

But, however, desirable it may be to lay 
down the law in similar terms, Sir Charles 
rox in the Full Bench case of Mating Ye 
Nan 0 y. Avng Myat San (1) laid down 
that the right of pre-emption amongst co- 
imirs must be recognised bj'^ our Courts to 
the extent laid down in s. 97 of Sparks’ 
Code, Part 2, and to this extent only, and 
that if any one claimed to have it further 
extended, he must prove in one or more of 
the recognised ways of proving a custom 
that the right is now greater than it was 
declared to be in that Code. Sparks’ Code 
speaks only of one offer made to the co-heirs 
first, and not of any offer to be made to 
them after the land has been offered to a 
stranger and no attempt has been made 
to prove a custom to the latter effect I 
must, therefore, hold that unless and until 

a custom extending the law as laid down 

in Sparks Code is proved, mj'- task is 
merely to construe that section and I 
take the section to mean that the offer to 
the co-heirs may precede that to a stran- 
^r, but must all form part of one and 
the same transaction and be of the same or 
a smaller price than that at which it is 
offered to the stranger, and that, if these 
conditions are earned out, there is no 
necessity for a second offer to the heirs 
when they have once refused to biiv. 

In the present case the father offered ih 
property to the heirs in September and 
on their refusal sold it to a straneer hv 
a registered deed dated the 3rd 
192i;. This all seems to me to be part S 

(4) 7 A. 7^5 Ht p. 4 Jjid« Dec* (x, s.) (Jij 
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one and the same transaction, and I hold 
that the offer Avas sufficient and dismiss 
the appeal Avith costs. 

Appeal dismissed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 3047 of 1918. 

July 17, 1923. 

Present: —Mr. Justice Abdul Raoof 
and Mr. Justice Fforde. 

KARAM SINGH —Plaintiff—Appellant 

versus 

Musammat RUPWANTI alias SARUP 

M ANTI AND OTHERS — DEFENDANTS 

—Respondents. 

Hindu Law- U ill—Bequest of entirt property— Gift 
of undisposed residue, effect of -Adoption -Self- 
acquired property, xohether becomes joint. 

A Riff of an undisposed residue of property already 
absolutely bequeathed does not cut down the pre¬ 
vious absolute gift to a life-interest, [p. 297, col. 1.] 

./vr Mohan Dutta,Zl Ind. Caa, 

•‘O'b 22 0. L J. 316; 20 0. W. N. 463, Richards y. 

1 Oh 438; 67 L. J. CIi. 211; 78 L. T. 74; 

*1 r ^lohan Lai v. Niranjan Das^ 60 Ind, 
( as. 619; 2 L. 175, followed. 

Where, therefore, a Hindu by his Will left the whole 
of hi9 property to his wife absolutely and directed 

death of his wife his adopted son 
should be the owner of all property: 

Held, that the wife acquired* an absolute estate 
aiKl the adopted sou got nothing under the AViU. 
[tbxd.] 

I nder the Hindu I.aw, self-acquired proj)erty doss 
not become joint immediately on the adoption of a 
son. ^ (p. 297, cols. 1 & 2.] 

First appeal from a decree of the Senior 
Subordinate Judge, First Class, Delhi, dated 
the 15lh August 1918. 

Mr. Badr-ud-Din Qtireshi and hal&IIukain 
Chand for Dr. Nand Lalj for the Appel¬ 
lant. 

Bakhshi Tek Chand, for the Respendents. 

JUDGMENT. —This appeal has been 
argued at considerable length and Avith a 
much ingenuity by Mr. Badr-ud-din Kureshi. 
There is really only one point to be deter¬ 
mined, i. e., whether or not Rainun Mai had 
an interest in the property which was 
attached. This point depends upon the 
true construction of the Will of his adoptive 
father Prabhu Dayal. The relationship of 
the parties is shoAvn by the following 
pedigree-table 

Lala Qulab Singh, 

I 

Prabhu Dayal =sA/t<sa7nma^j8n]ci. 

I 

Ramun Mai (adopted son]. 
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On the 27th February 1902, Prabhu Dayal 
Executed his last Will whereby he left the 
whole of his property subject to a specific 
bequest, which we need not particularly 
deal with, to his widow absolutely but in 
so devising he used expressions which, it 
is urged by Mr. Badr-ud-din Kureshi, had 
the effect of leaving a limited interest and 
not an absolute one. Further, after dis¬ 
posing of the whole of the property in this 
manner he made the following provision in 
favour of his adopted son:— 

“After the death of Musammat Janki, my 
wife, my adopted son Ramun Mai shall 
like mj^self be owner of ail the moveable 
and immoveable property then existing.*’ 

Mr. Badr-ud-din Kureshi contends that 
these expressions create a life-interest in 
Musammat Janki with interest in remain¬ 
der in Ramun Mai and that such an interest 
is one which can be attached under a decree 
for execution. We cannot accept this con¬ 
tention. It is quite clear on the authority 
of Sures Chandra v. Lalit Mohan Dutta{l), 
Richards v. Jones (2)^ Mohan Lalv. Niranjan 
Das (3) and a number of other decisions 
that such a gift of the undisposed residue 
of property already absolutely bequeathed 
does not cut down the previous absolute 
gift to a life-interest. We are satisfied that, 
upon the true construction of the Will, the 
gift to Musammat Janki was an absolute 
one. Being such, it could only be reduced 
to a limited estate by clear and unambiguous 
words cutting down the first bequest. We 
do not find such words in the alleged gift 
over to Ratnun Mai. Accordingly we hold 
that Musammat Janki acquired an absolute 
estate and Ramun Mai received nothing 
under the Will. 

Mr, Badr-ud-din Kureshi has farther 
argued th^ the Will itself is invalid inas¬ 
much as Prabhu Dayal had no disposing 
power oven the property bequeathed as it 
was co-parcenary property and could not 
be alienated. We entirely disagree with 
the contention. It is perfectly clear that 
the properly which has been dealt with by 
this Will was the self-acquired property 
of Prabhu Dayal and as such he had power 
to dispose of it as he thought fit. Mr. Badr- 
ud-din Kureshi’s argument that under the 
Hindu Law self-acquired property becomes 

(1) 31 Ind. Cafl. 405; 22 0. L. J. 316; 20 C. AV. N. 

(2) (1898) 1 Oh. 438; 67 h. J. Cli. 211; 78 L. T. 74; 
46 W. U. 313. 

(3) 60 lad. Cisfl. 619; 2 L. 170. 


joint immediately upon the adoption of 
a son is not supported by any authority and 
in fact is in direct contradiction to the 
views of the text writers. 

For the reasons Ave have given we are 
satisfied that the conclusion arrived at 
by the Court below is correct. As the 
property attached in execution is not the 
property of Ramun Mai the suit of Karam 
Singh, the execution creditor, must fail. 
We accordingly dismiss the appeal of 
Karam Singh with costs. 

K. S. D. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 29 and 30 

OF 1922. 

August 27, 1924. 

Present: —Mr. Justice Devadoss and 
Mr. Justice Jackson. 

PERI RAMASAMI and others—Defendants 
Nos. 1, 2, 4 TO 9—Appellants 

versus 

CHANDRA KOTTAYA— Plaintiff 

—Respondent. 

Limitation Act (IX of lOOS), s. 19—AcknowUdg- 
ment —Pi’om'ise to pay amount due, whether yiecessary 

Mortgage Co-mortgagees - Payment to one co-mort- 
yagee, whether discharge of liability -Contract Act 
{IX of IS72), s. 6J -XoratPm -Parties Practice —.Ip- 
pellate Court—New case of fraud — Precedents — 
Subordinate Courts, duty of. 

To constitute an acknowledgment within the mean¬ 
ing of s. 19 of the Limitation Act it is not neces¬ 
sary that there should be a promise to pay the 
auiount due. All that is necessar>* under the section 
is that there should be an acknowledgment of pre¬ 
sent liability before the claim is barred by limita¬ 
tion. [p. 2J9, col. 1.] 

A payment to one of two joint-mortgagees is a 
valid discharge of the mortgage liability. But a 
mere undertaking to pay the amount at some future 
date is not equivalent to payment, [iferd ] 

Barber Maran v. Rarnana Gomidan, 20 M. 461; 7 M. 
L. J. 269; 7 Ind. Dec. (n. s.) 327 and Mannava Annapur- 
namma v. Vppala Akkayya, 19 Ind. Cas. 12; 36 M. 
514; 13 M. L. T. 268; (1913.) M. W. N. 328; 24 M. L. 
J. .333 (F. 11), relied on. 

In is open to the parties to a contract to supersede 
that contract by another contract. But in order to 
do 80 , ail the parties to the lirsl contract must be 
parties to the second contract, [ibid.] 

An Appellate Court is not justified in setting up 
a case of fraud when such a case was not set up 
by the parties either in the pleadings or in the evi¬ 
dence before the First Court, [p. 298, col. 2.) 

A Court subordinate to a High Cotirt is bound to 
follow the rulings of that High Court and is not 
entitled to rely upon the decisions of other High 
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Courts and to decline to follow tlie <lecision of the 
High Court to which it is subordinate, [p.‘JOS.eol. l.J 

Second appeal against the decrees of the 
Court of the Subordinate Judge, Masuli- 
patam, in A. S. Xos. 25 and 26of 1921,preferr¬ 
ed against those of the Court of the District 
Munsif, Avanigadda, in O. S. Xos. 428 
and 429 of 1918. 

Mr. A’. Rnma Ran, for the Appellants. 

^Ir. C. V. Ananta Krishna Iyer, for the 
Respondent. 

JUDGMENT. 

Devados9,J. —These appeals arise out 
of two suits brought by the plaintiff on 
mortgage-bonds dated 4th November 1897 
and 28th January 1902. The District Munsif 
dismissed the plaintiff's suits. On appeal the 
Subordinate Judge passed decrees in favour 
of the plaintiff. E.xhibit A dated4thNovem¬ 
ber 1897 was exec.uted by the defendants 
Nos. 1 and 2 and their deceased father and 
brother in favour of the plaintiff and the 
3rd defendant. Exhibit A (1) was executed 
on 28th January 1902 by defendants Xos. 1 
and 2 and their deceased father in 
favour of the plaintiff and the 3rd defend¬ 
ant. On 28th June 1906 the defendants 
Nos. 1 and 2 and their father executed Ex. 1 
in favour of the 3rd defendant under¬ 
taking to pay the balance due in respect 
of Ex. A and Ex. A (1) during a period 
of 10 years from 15tlx March 1906. The 
first point urged for the appellant is 
that Exs. A and A (1) were discharged by 
payment to the 3rd defendant; and reli¬ 
ance is placed upon two decisions of this 
Court reported as Barber Maran v. Ramana 
Goundan {i) and Mannava Annapurnamma 
V. Uppala Ai^kayya (2). The Subordinate 
Judge has declined to follow these rulings 
on the ground that the other High Courts 
have taken a different view and that one of 
the Judges of this Court expressed Iiis dis¬ 
approval of the Full Bench ruling in Man- 
nava Annapurnamma v. Uppala Akkayya 
(2). We must express our strong dis¬ 
approval of the Subordinate Judge’s con¬ 
duct in declining to follow the decision of 
this Court. A Court subordinate to the 
High Court is bound to follow the ruling of 
the High Court and is not entitled to rely 
upon the decisions of the other High Courts 
and to decline to follow the decision of this 
Court. The decision in Mannava Annapur- 
nama v. Uppala Akkayya (2) isa Full Bench 

20 M. 461; 7 M. L. J. 269; 7 Ind. Dec. (n. s.) 

(2^ 19 Ind, Cas. 12; 36 M. 544; 13; M. L T 263- 
(1913) Rl. W. N. 328; 24 M. L,. J. 333 (K. B.). ‘ ’ 


ruling and even if it was not, it was not the 
function of a Subordinate Court to criticise 
the ruling. Coutts-Trotter, J., who expressed 
the opinion that the decision in Mannava 
Annapurnamma v. Uppala Akkayya (2) was 
opposed to the current authorities in Eng¬ 
land did nevertheless follow the ruling in 
Mannava Annapurnamma v. Uppala Ak¬ 
kayya (2). The Subordinate Judge found 
that there was a gross fraud on the part of 
the defendants Xos. 1, 2 and 3 and, there¬ 
fore the payment to the 3rd defendant did 
not bind the plaintiff. The plaintiff did not 
set up a case of fraud in the pleadings and 
no evidence was adduced as regards fraud 
in the First Court and the Subordinate Judge 
was not justified in setting\ip a case of fraud 
when a case was not set up by the parties 
either in the pleadings or in the evidence 
before the First Court. Xo issue was taken 
as regardslhequestionoffraud andnooppor- 
tunity was given to the defendants to show 
that there was no fraud. On the other hand 
it is quite clear from Ex. 1, that defend¬ 
ants Nos. 1 and 2 and their father did 
acknowledge their liability not only to the 
3rd defendant but also to the plaintiff and, 
therefore, at that time there could not have 
been any intention to defraud the plaintiff. 
The 3rd defendant and the plaintiff are the 
adoptive mother and adopted son and the 
evidence is that they lived together for 20 
years till 4 or 5 years ago and Ex. 1 was 
executed in 1906 evidently at the time when 
the 3id defendant and the plaintiff were 
living together and there is no suggestion 
that at that time there was any intention 
on the part of the 3rd defendant or of de¬ 
fendants Nos. 1 and 2 to defraud the plaint¬ 
iff. The Subordinate Judge has, therefore, 

erred not only in setting up anew case or 
fraud not set up in the pleadings but also 
in coming to the conclusion that there was 
gross fraud when there w'as no evidence to 
support the finding. In his anxiety to get 
round the decisions in Barber Maran y. 
Ramana Goundan (1) and Mannava Anna¬ 
purnamma V. Uppala Akkayya (2), he has 
set up a case of fraud. 

It is next urged by the appellants that 
the suit is l>arred by limitation. Mr. Rama 

Rao who appears for the appellants contends 

that Ex. 1 does not contain an acknowledg¬ 
ment of the liability of defendants Nos. 1 
and 2 under Exs. A and A (1). From a 
reading of the document, it is quite clear 
that the executants of the document dm 
acknowledge the liability not only to the 
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3rd defendant but also to the plaintiff under 
the two documents. It is not necessary 
that there should be a promise to pay the 
amount due. All that is necessary under 
s. 19 of the Limitation Act is there should 
be an acknowledgment of the present liabil¬ 
ity before the claim is barred by limita¬ 
tion. There is no substance in this conten¬ 
tion and we disallow it. 

The judgment of the lower Appellate 
Court can be supported on other grounds 
than that of fraud. Exhibit 1 is a mortgage- 
deed executed by defendants Nos. 1 and 
2 and their father undertaking to pay 
the balance of the amounts due under Exs. A 
and A (1). tThis document was after¬ 
wards sued on and money was realised. Ex¬ 
hibit 1 cannot be taken to be a discharge 
of Exs. A and A (1). h\ Barber Maran v. 
Ramana Goundan (1), it was lield that a 
payment made to one of two joint-mort¬ 
gagees was a valid discharge of the mort¬ 
gage liability. If money had been paid to 
the 3rd defendant certainly that would 
have been a valid discharge of the liability 
under Exs. A and A (1). But a mere under¬ 
taking to pay the amount at some future 
date is not equivalent to payment. It is 
quite clear from the decisions in Barber 
Maran v. Ramana Goundan (I) and Mannava 
Annapurnamma v. Oppala Akkayya (2),that 
it is only payment made to one of the joint 
promisees that could give a discharge to 
the promisors, but where the promisor 
undertakes to pay the amount at some 
future date it is not eqivalent to a dis¬ 
charge. Supposing in this case the defend¬ 
ants Nos. I and 2 had given a promissory- 
note to 3rd defendant for the amounts due 
under Exs. A and A (1) and if she had 
negotiated it to a third person and third 
person realised the amount sometime after, 
could it be said that the 3rd defendant 
was paid the amount due under Exs. A and 
Ex. A(l)? It is open to the parties to a 
contract to supersede that contract by an¬ 
other conti’act. But in order to do so, all 
the parties to the first contract must be par¬ 
ties to the second contract. Exhibit I can¬ 
not be considered as a supersession of the 
contracts evidenced by Exs. A and A (1). 
It is only an undertaking by the promisors 
to pay the amount to one of the promisees. 
We hold that in order to bring the case 
within the rulings in Barber Maran v. 
Ramana Goundan (1) and Mannai^a Anna¬ 
purnamma V. IJppala Akkayya (2), there 
ought to be a payment of the amount due 


to one of the joint promisees in order to 
effect a discharge of the liability to the 
, oint promisees. Taking this view we 
lold that Ex. I was not a discharge of 
Exs. A and A (1) and the liability under 
the two mortgages remained on the date of 
Ex. I and the plaintiff is, tlierefore, entitled 
to bring a suit for his share of the mort¬ 
gage amounts. In the view we have taken, 
it is unnecessary to consider whether the 
decision in Mannara Annapurnamma v. 
Uppala Akkayya (2) is good law or not. It 
was contended on belialf of the respondent 
that the decision of the Privy Council in 
Shriyiivasdas Bavri v. Mehcrbai (3) lias con¬ 
siderably shaken tlie authority of the deci¬ 
sion in Mannava Aniiapuruamma v. rppalu 
Akkaya (2). It is umiecessary for us to 
express any opinion on this point. 

In the result the second appeals fail and 
are dismissed with costs. 

Jackson, J. —I agree and will only add 
that ill any case I should feel bound by a 
Full Bench ruling in Mannava Annapur¬ 
namma V. IJppala Akkaya (2). In Sliri- 
nivasdas Bain'i v. Meho'bai (3), it is held 
that a release deed purporting to be by one 
of two mortgagees both in his own right, 
and also as heir and legal representative of 
the other mortgagees deceased can only be 
evidence as against the parties to the deed. 
The respondent did not thereupon proceed 
to argue that this discharge by one mort¬ 
gagee alone would be in itself valid, so tlie 
point establislied hy Mannava Annapur¬ 
namma v. Uppala Akkayya (2) was never 
raised in Shrinivn-sdasBai'ri v. Mehcrbai {S). 

V. K. v. Appeals dismissed. 

7 K 

(3) 39 lud. Cas. 627; 41 H. 300; 21 M. L. T. 2.36; 
32 M L. J. 175; 19 Bom. L. R. 151; (1917) M. W, N. 
258- 21 C. W. N. 558; 25 C. L. J. 311; 44 I. A. 30 
(!’. C.i. 


MADRAS HIGH COURT. 

Referred Case No. 10 of 1924. 
September 11, 1924. 

Present:—Hr. Justice Venkatasubha Rao 
and Mr. Justice Jackson. 

K. M. P. R. N. M. Firm-Plaintiffs 

Petitioners 

versus 

M. SOMASITNDARAM CHETTY & Co.,— 
Defendants—Respondents. 

Limitation Act (/X of Sch, 7, Art. 53—Sate 
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on credit—Suit to recoiir price Liinilutiou, co/n- 
7n€7icem?nf of- Evidenre Act (J i.t /.sr?i. s. VS — 
Techincal u'orc/s • “Tliavniii". mcaninyof—Oral eri- 
dence, whether admissible. 

Under s. 98 of the Evidem e Act, evidence of the 
nieauiug which Words hear in mercantile transactions 
can he given, and where a particular word has ob¬ 
tained a technical meaning in a particular trade or 
when used in a particular context, the Uourts when 
construing that word are hound to take into account 
that meaning, [p. 301. cols. 1 A: 2.J 

The word "thavani ' lias acquired in transactions 
in piece-goods amongst dealers in Godown Street 
and Coral Merchant Street in the City of Madras a 
particular significance and is equivalent to a credit 
period, [p. 301, col.2.] 

lu a contract for sale of piece-goods in tlie City of 
Madras, the vendor sent the vendee a hill and at the 
top the following words appeared, “Debit interest 
at ^ per cent, per mensem after sixty days thavani" : 

//r/d. that the sale was n credit sale j\nd not a cash 
transaction; and that under Art. 53 of Sch. I to 
the Limitation Act, limitation for the suit commenced 
to run only on the expiiy of the period mentioned, when 
the price liecame payable, [p. 300, col. 2; p. 302, col. 1.] 

Rat/ner v. Rayner, i DJU-J) 1 Ch. 170; 73 L. J. Ch. Ill; 
52 W. R. 273; 89 L. 'V. G81 and Holt Co. v. CoUuer, 
(1881} 16 Ch. I). 718; 50 L J. Ch. 311; 11 L T. 211'; 29 
W. R. 502, relied on. 

Reference made, under s, 69 of the Presi¬ 
dency Small Cause Courts Act of 1882, by the 
Registrar, Court of Small Causes in New 
Trial Application No. 115 of 1923, preferred 
against the decree in Suit No. 10565 of 1921. 

Mr. S. Suhramania Iyer, for Mr. S. Ranga- 
sami Iyengar, for the Petitioners. 

Messrs. K. Bashyam Iyengar and T. K. 
SHnix^asa Thatha Chariar, for tlie Respond¬ 
ents. 

JUDGMENT. 

Venkatasubba Rao, J,— Tliis is a 
Reference under the Presidency Small Cause 
Courts Act made on a difference of opinion 
between the learned Chief Judge on the 
one hand and the 2nd and 3rd Judges on 
the other. 

The suit is for the balance due for the 
price of piece-goods sold. The plaintiffs are 
a firm of traders carrying on business at 
Coral Merchant Street, George Town, Madras 
and the defendants are also traders carrj^- 
ing on business in another portion of the 
City, Godown Street. The defendants have 
raised the plea that the suit is barred by 
limitation. The decision of this issue turns 
upon the question whether the sale was a 
credit sale as contended for by the plaint¬ 
iffs or it was a cash transaction as alleged 
by the defendants. 

The contract is not in writing and thtf 
parties have agreed that according to the 
usage of the trade, certain terms are im¬ 
plied in contracts of this description and 
that those terms are :— 


(1) that the price charged is that payable 
on the expiry of 70 days from the date of 
sale ; 

(2) that after that period the seller is en¬ 
titled to charge interest on the price at 
9 per cent, per annum; and 

(3) that if the purchaser paj^s the price 
or any part of it within the said 70 days, 
he is entitled to a discount at 12 per cent, 
per annum on the amount actually paid for 
the unexpired portion of the 70 days from 
the date of payment. 

So far there is no dispute. But the plaint¬ 
iffs contend that the price is payable only 
on the expiry of the period mentioned, in 
other words, that the sale is for credit. The 
defendants urge that the price becomes pay¬ 
able on the date of the sale, in other words, 
that it is a casli transaction. 

The learned Chief Judge (Trial Judge) 
on the evidence adduced as well as on his 
interpretation of h^xhibit A which is the 

bill sent by the plaintiffs to the defendants, 
came to the conclusion that the sale was 
for credit and applied Art. 53 of the 
Limitation Act. The witness examined for 
the plaintiff deposes: “The agreement Avas 
that tile defendant should have a credit 
period." Within that period of ''thavani" 
no demand could be made, likewise, a de¬ 
fence witness also says: “It is intended that 
no suit can be instituted until the period 
of expires. lam not aware of any 

such suit being brought within the thavani 
Ijeriod.” This Avitness, hoAA*ever, preArari- 
catps and tries to go back upon the state¬ 
ment be has made. Whatever this may be, 
the Trial Judge is entitled to find the terms 
of the contract on the evidence and his find¬ 
ing on a question of fact is final. 

But the Judge bases his decision to some 
extent also on the terms of the bill toAvhich 
I have made reference. After the sale, the 
sellers sent Ex. A to the purchasers and 
at the top of it the folloAving words appear 
“Debit to M. Somasundaram Chettyand Co., 
Godown Street (defendant) interest at | per 
cent, per mensem after 60 days thavani" By 
common consent, 60 days means 70 days 
and incidentally I may take this opportu¬ 
nity to observe that it reflects little credit 
on those engaged in piece-goods trade at 

Madras Avho glibly say that Avbeu they note 

down 60 days, they always mean 70 days- 
This habit has grown through several de¬ 
cades into a vice and the sooner it is given 
up the better. 

Noav, returning to the bill, the learned 



301 


[85 1. C. 1925] K. M. P. R. N. M. FIRM V. 

Judges of the Small Cause Court have put 
to themselves the question. What is the 
meaning of this word thavani ? The Trial 
Judge has held that it means “credit period.” 
If he is correct, the sale is clearly a credit 
sale and the suit is within time. Biit the 
other two Judges are of the opinion that the 
word thavani means “a fixed period or a 
stipulated space of time.” According to 
them, the period is mentioned in the bill 
merely for the purpose of the calculation of 
interest. In their view, the object of fixing 
a period is to provide that interest shall he 
calculated only on the expiry of this stipu¬ 
lated space of time. Their explanation for 
the term relating to discount is, that it has 
the effect of inducing the purchaser to 
promptly pay up the amount. I think it is 
necessary to extract the following passage- 
from the judgment of the learned Chief 
Judge : “I need hardly say that the parti¬ 
cular meaning to be attached to a term of 
a contract is one which has to be decided 
with reference to the facts of each case and 
upon the evidence in this case which 1 have 
considered carefully. I incline to the view 
that the thavani period in this case was the 
period of credit given to the purchaser.” 
The learned Judge was certainly entitled 
to find on the evidence that the word thavani 
was used by the parties to the suit in the 
sense of a “credit period." If it has ob¬ 
tained a technical meaning and is used in 
that sense in a particular context, the docu¬ 
ment must be interpreted in the light of 
that meaning. That the word thavani has 
acquired various meanings in various lines 
of business, admits of no doubt. It is suffi¬ 
cient to refer for this purpose to Ponnnswami 
Chctty V. The Vellore Commercial Bank Ltd. 
(1), Narayanan Chctty v Supiah Chctty (2j, 
Muthiah Chettiar v. Ramanathan Chcttiar 
(3) and Ramanathan Chctty v. Subramanian 
Chelty (4). Oral evidence may be given under 
s. 98 of the Indian Evidence Act to show the 
meaning of technical, local and provincial 
expressions. Under this section, evidence 
of the meaning which words bear in mer¬ 
cantile transactions can be given. The 
dictionary meaning or the word thavani is 
said to be “a term or a fixed term” but if 

(1) 56 1nd. Cas. 38*1; 38 M. L. J. 70; 11 L. W. 28; 
(1920) M. W. 75; 27 M. L. T. 81. 

(2) 58 Ind. Cas. 639; 38 M. L. J. 437; 11 L. W. 418; 
(1920) M. \V. N. 248; 43 M. 629. 

^^^3) 43 Ind. Cas. 972; 7 L. W. 330; (1918) M. W. N. 

^ (4) 28 Ind, Cas. 688; 28 M. h. J. 372; 17 M-1>. T. 
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the word has obtained a technical meaning 
in a particular trade or when used in a parti¬ 
cular context, the Courts when construing 
that word are bound to take into account 
that meaning. The learned Chief Judge 
sa 3 ’S that on the evidence he finds that the 
word thavani is equivalent to a credit 
period, and speaking for mj^self with ex¬ 
perience of such transactions extending 
over two decades, I am glad to find that 
the effect of the evidence as stated by the 
Chief Judge, confirms what I have always 
believed to be, the meaning of this word 
occurring in this context. 

The 2nd and 3rd Judges were influenced 
b}* the observations of Mr. Justice Coiitts- 
Trotter as he then was in a suit decided on 
the Original Side of the Higii Court, fie 
said in that judgment: “All that thavani 
means so far as I can gather from the ex- 
l)ert witnesses and from the dictionary that 
was produced is a fixed period or a stipu¬ 
lated space of time; so that the word credit 
which appeared to me to be almost fatal 
to the defendants’ case is not there at all.” 
The learned Judge was not in that case 
called on to find what the technical mean¬ 
ing of the word thavani was and for that 
purpose no witnesses were examined. He 
relied upon the dictionary meaning of the 
word and the testimony of an interpreter 
of the Court who, of course, gave a meaning 
to the word which he took from the diction¬ 
ary. The case is not an autliority in re¬ 
gard to the sense in which Uiat word is used 
in the piece-goods trade as carried on in 
Godown Street. It is clear from the obser¬ 
vations of all the three Judges that by usage 
certain terms are implied in transactions in 
piece-goods among Godown Street dealers 
and the learned 2iid Judge also adds that in 
Coral Merchant Street, business is now done 
in conformity with the Godow’ii Street usage. 

InRaynery. Rayner{5), C. A. Vauglian Wil¬ 
liams, L. J., says that the meaning of a word 
is relative to the circumstances and occasions 
and date on which the word is used and 
that it is the duty of the Judge to inform 
his mind not onl}- by reference to diction¬ 
aries of good reputation but also by evidence 
of the meaning ordinarilj’ given to it 
amongst those who use it. In Holt cfe Co. v. 
Collyer (6), Fiy, J. observes : “ That before 
evidence can be given of the secondary 

(5) (1904) 1 Ch. 176; 73 L. J. Ch. Ill; 52 W. R. 273; 
89 L. T. C8l. 

(6) (1881) 16 Ch. D. 718j 50 L. J. Ch. 311; 41 L. T. 
314; 29 W. R. 502. 
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meaning of a word the Court must be satis¬ 
fied from the instrument itself or from the 
circumstances of the case that the word 
ought to be construed notin its popular or 
primary signilication but according to its 
secondary intention." In that case a person 
Avho had entered into a covenant not to use 
a house as a beer-house, opened a grocer's 
shop there at which he carried on the sale 
of beer to be drunk otf the premises, as an¬ 
cillary to liis grocer's business. Evidence 
to show that the word ‘beer house’ was 
understood in the trade in a technical sense 
Avas rejected. The reason is stated by Eiy, 
J., the lease was an ordinary lease by a land¬ 
lord, Avho was not shown to be a brewer or 
connected with the brewing trade, to a 
Iverson who Avas not, in any Avay engaged in 
the business of selling beer. In these cir¬ 
cumstances if there be a technical significa¬ 
tion to that Avord in the breA\dng trade there 
Avas no reason to suppose that the parties 
Avho were not connected Avith that trade 
so used it and on that ground the evidence 
offered Avas rejected. The present case is 
very different. The AA'ord has been 

used by traders in piece-goods in a docu¬ 
ment relating to that trade and there can 
be no doubt that evidence can be given to 
shoAv that the AA-ord is used in a particular 
sense. This again is a question of fact and 
the learned Trial Judge is entitled to find 
the meaning of the Avord as used in the 
document. 

Supposing the AA’ord els used in the docu¬ 
ment really means a fixed period or a stipu¬ 
lated space of time, the defendants can 
found no argument on that. If that is the 
meaning of the AA’ord, the sale may be either 
a cash or a credit sale, and eA^en assuming 
for a moment that Ex. A is the contract, 
Avhich it is not, oral evidence can be given 
under proviso 5 of s. 92 to shoAv that by the 
usage of the trade an incident not expressly 
mentioned in the contract(here that the sale 
is on credit) is a term of that contract. The 
learned Trial Judge is even then justified 
in finding that the sale is a credit sale. I 
ansAver the question submitted to us by the 
Small Cause Court by saying that the vicAv 
taken by the learned Trial Judge is right. 

Jackson, J. —This Reference has been 
made by three Judges of the Presidency 
Small Cause Court under s. 69 of the Act. 

They state that the question of laAv on 
■which they differ is whether the cause of 
action in a certain suit dates from a sale 
^in which case the suit would admittedly 
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be time-barred) or A\hether it dates from 
the expiry of 70 daj^s allowed for credit 
after the date of the sale (in AA'hich case the 
suit Avould not be time-barred). This is a 
question of fact rather than of law; and the 
Reference has really been made because the 
learned Judges have differed in construing 
a document Avhich in their opinion affects 
the merits of the case. This document 
Ex. A is correctly described by them as 
being a bill, AA-hich contains a bill head to 
this effect. “Interest at 3 4 percent, per 
mensemafter (JO days period (thavani).'' The 
mere construction of this bill presents no 
difficulty. Its heading is an announcement 
to the effect that after 60 days interest aauU 
be charged. But at the end of their Refer¬ 
ence the learned J udges speak of this bill 
lieading as if it AA'ere the suit contract. The 
bill is not a contract and its Avording does 
not import a period of credit for the pay¬ 
ment of the price. ''Tliavani' is a colourless 
expression meaning only “ period." In it¬ 
self it has no more significance than the 
latin AA’ord “per." It does not in itself con¬ 
vey the idea of credit. I agree Avith rvy 
learned brother that any particular sense in 
Avhich the AA’ord may have been used must 
be proved aliende. I Avould ansAA^er the 
Reference of the Small Cause Court in the 
above terms. 

V. N. V. Reference answered. 

z. K. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 488 of 1923. 

July 24, 1924, 

Present: —Mr. Justice Kanhaiya Lai. 

Syed SALAMAT ALI —Plaintiff- 

Appellant 

versus 

Babu GAJ KUMAR CHAND and 

ANOTHER—Defendants—Respondents. 

Ayra Tenancy .let (l[ of JPOl), s. lOS (-)— 
rfftennjHerf by Revenue Court- Subsequent suit, whether 
batred- Resjudienta. 

In u suit filed by a person against another who 
denies that the relation of landlord and tenant eJtJSts 
between him and the plaintiff, it is own to the 
Court to implead the person to whom the payment 
of rent is alleged by the defendant. But if any ques¬ 
tion of title is decided between the plaintiff and a 
third party so added, that decision docs not opei»t* 
as conclusive, and a suit by the defeated party to 
establish bis title can lie in the Civil Court. 


GAbiai MUDAPPA V. SEBRNAU PARAMESWARA BHAT. 
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Shahzade Singh v. Muhammad Mehdi Ahmad AH 
iChaii, 3 Ind. Cas. 954; 6 A. L. J. 917; 32 8, dis- 

tiuguished. 

Second appeal against the decree of the 
District Judge, Allahabad, dated the 22nd 
of December 1922. 

Mr. G. Agarwala, for the Appellant. 

Dr. M. Waliullah and Mr. Gulzari Lai, 
for the Respondents. 

JUDGMENT.— The dispute in this 
appeal relates to plot No. 281-A khasra 
situated in viahal khas patti Wahid Ali 
of the village Rajapur. The plaintiff is a 
co-sharer in patti ''ghairkhwahindgan" of 
mahal khas of the said village. His allega¬ 
tion was that the defendant Gaj Kumar 
Ohand had purchased a part of the share 
of Mubarak Ali but had no right to the plot 
in dispute. 

It appears that a previous suit had been 
filed by Gaj Kumar Ohand against Pitai 
for arrears of rent in respect of the plot 
in question to which Salamat Ali was also 
impleaded as a co-defendant. That suit 
was resisted both by Pitai and Salamat Ali. 
Pitai pleaded that he had held the land at 
one time as a non-occupancy tenant on behalf 
of Salamat Ali and that he had surrendered 
the holding afterwards and was not, there¬ 
fore, liable for rent to any party. Salamat Ali 
set up his own title to the land. That suit 
was dismissed by the Court of first instance 
but decreed by the Collector on appeal 
against Pitai alone. His finding was that 
Pitai was really in possession on behalf of 
Gaj Kumar Chand. There was a further 
appeal by Salamat Ali to the District Judge 
who came to the conclusion that Salamat 
Ali was the owner of the i^lot in question, 
and that Pitai was not in possession and 
could not be made liable for the payment 
of rent. 

The above decision was held by the Trial 
Court in the present suit to operate as res 
judicata. The lower Appellate Court has, 
however, found otherwise and dismissed the 
claim of the plaintiff in regard to that 
plot. In a suit filed by a person against 
another who denies that the relation of 
landlord and tenant existed between him 
and the plaintiff, it is open to the Court 
to implead the person to whom the pay¬ 
ment of rent is alleged by the defendant. 
But if any question of title is decided 
between the plaintiff and a third party so 
added, that decision does not operate as 
conclusive, and a suit by the defeated parly 

to establish, his title can lie in the Civil 


Tenancy Act provides for the determina¬ 
tion of the same question in a separate 
suit. No relief was claimed in the previous 
suit against Salamat Ali. The plaintiff 
had claimed arrears of rent from Pitai. 
Pitai had denied that the relation of land¬ 
lord and tenant existed between him and 
the plaintiff. He had further denied that 
he had been in possession. The Revenue 
Court i>roceeded to enquire whether he 
was in possession and on wliose behalf and 
to whom he was liable to pay the rent of 
the plot in question. The Trial Court found 
against Gaj Kumar Chand. The Collector 
on appeal gave him a decree for arrears of 
rent against Pitai alone. On a further 
appeal to tlie District Judge that decree 
was reversed. The decision of the question 
of title in those circumstances between Gaj 
Kumar Chand and Salamat Ali cannot be 
treated as final or res judicata in view of 
s. 198, cl. (2) of tlie Agra Tenancy Act. 
Section 199 has no application because Pitai 
did not claim proprietary title in himself 
and for the same reason the decision in 
Shahzade Singh v. Muhammad Mehdi Ahmad 
Ali Khan (1) is also inapplicable. The 
lower Appellate Court finds that the plaint¬ 
iff has failed to prove that he was the 
owner of the disputed plot. It further finds 
that the plot in dispute was in patti Wahid 
Ali in which the plaintiff Salamat Ali 
was not a co-sharer. The decision in the 
previous suit can. therefore, be disregarded. 
The appeal fails and is dismissed with 
costs. 

K. s. D. Appeal dismissed. 

(Ij 3 Ind. Cas. 954; G A. L. J. 917; 32 A. 8. 


MADRAS HIGH COURT, 

Appeal against Order No. 119 or 1924. 

August 22, 1924. 

Present:—Mr. Justice Venkatasubba Rao 
and Mr. Justice Jackson. 

GADIGI MUDAPPA AND others— 
Insolvents—Appellants 
versus 

SEERNALI PARAMESWARA BHAT 

AND OTHERS—PETITIONER AND RECEIVER 

—Respondents. 

Provincial Insolvency .-IcI of 1920), s. CredU 
tor's petition—Leave to withdraw—Discrction of 
Court, 
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SO 4 

■i:nder .s. 14 of the Provineial Insolvency Act. no 
petition to adjudicate a person an instdvent can be 
■withdrawn without the leave of the Court. 

Where a petitioning creditor who has since settled 
his claim with the insolvent applies to the Court 
for permission to withdraw the petition, it is open to 
the Court to refuse leave and to pass an order of 
adjvidication. 

Appeal against an order of tlie District 
Judge, Bellaiy, dated the 14th March 1924. 

Mr. T. M. Krishnaswami Iyer, for the 
A])pellants. 

Messrs. T.M. Vcmigopal Mudaliar T. 
R. Venkate:ia Iyer, for the Respondents. 

JUDGMENT,— The appellants before 
ns were adjudicated insolvents by an order 
of the District Judge, dated the 14th March 
1924. The petition in insolvency was filed 
on the 13th November 1922 by a creditor 
to whom about Rs. 20,000 was due by the 
insolvents. Various adjournments were ob¬ 
tained on the ground that the debtors were 
settling with their creditors. One of these 
orders of adjournment was made on the 
4th of February 1924. It is specifically 
mentioned in it that “No further adjourn¬ 
ment will be granted beyond the 25th Feb¬ 
ruary to which^date this (that is, the peti¬ 
tion) is finally adjourned. It is clear that 
the procedure prescribed by s. 24 of the 
Provincial Insolvency Act was followed and 
the learned Judge gave a finding that the 
insolvents committed an act of insolvency. 
As regards this, there can be no doubt, be¬ 
cause Ex. A which is a notice is.sued by 
the debtors previous to the filing of the 
petition, contains a statement that the 
debtors were unable to pay their debts. It 
would, however, appear that the petitioning 
creditor having settled his claim with the 
insolvents applied to the Court for permis¬ 
sion to withdraw his petition. Under s. 14 
of the Provincial Insolvency Act no petition 
shall be withdrawn without the leave of the 
Court. The Couit refused leave and passed 
the order of adjudication. There is noth¬ 
ing irregular in this and we see no ground 
for setting aside the order. Some minor 
grounds have been feebly urged by the 
learned Vakil for the insolvents but we 
find they have not been taken in the memo¬ 
randum of appeal and and we do not think 
it necessary to discuss them. The appeal 
is dismissed with costs of the respondents 
which will come out of the estate. 

V. N. V. Appeal dismissed. 

Z. K. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 157 of 1922. 

May 16, 1924. 

Present: —Mr. Henry Cecil Walsh* Acting 
Chief Justice, and Mr. Justice Ryves. 

MUHAMMAD RAZA KHAN and 

OTHERS—Plaintiffs—Appellants 

versus 

MUHAMMAD ASKARI KHAN— 
Defendant—Respondent. 

Public highway — Obtitimction—Suit by pj'ivaU per¬ 
son, when 7n<iintainable - Special damage—Rule of 
equity^ justice and good conscience. 

The case of puhlic ways and highways is one of 
tliose cases which must be governed by the rule of 
equity, justice and good conscience. ! p. 306, col. 1.] 

Waghela Rajsanji v. Sheikh Masludtn, 14 I. A. 89; 
11 B. 551; 11 Ind. Jur. 315; 5 Sar. P. C. J. 16; 6 Ind. 
Dec. (N. s.) 361 (P. C.l. referred to. 

No action can be maintained for what is a more 
geneial obstniction of a highway affecting the whole 
l)ublic at large by one person without proof of 
special damage, [ibid ] 

Fazul Hag v. Maka Chand, 1 A. 557; 2 Ind. Jur. 
790; 1 Ind. Dec. fs. s.) 386, Satku v. Ibrahim, 2 B. 457; 
2 Ind. Jur. 828; 1 Ind. Dec. (.v. s.) 726 and Adamson 
V. Arumuyam, 9 M. 463; 10 Ind. Jur. 374; 3 Ind. Dec. 
(k. s.) 718, followed. 

Land which was once in private ownership 
only be converted into public use in respect of its 
surface by an act of dedication, [p. 305, col. 2.]^ 

Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Piggott, dated the 5lh 
June 1922, and reported in 70 Ind. Cas. 758. 

Mr. S. Z. Mehdi, for the Appellants. 

Mr. S. A. Haider, for the Respondent. 

JUDGMENT.— In this case which 
raised a question of some importance, we 
regret that we find ourselves unable to 
agree with the view taken by the learned 
Judge. He says in his judgment that, he 
can find no case in the ofiicial reports m 
which the principle contended for hy the 
appellant has been affirmed, or applied by 
the Courts in India. In this, we think he 
was misled. It appears that the relevant 
authorities were not quoted to him. The 
suit of the plaintiff has been dismissed on 
the ground that no one, except the Muni¬ 
cipal Board, in any particular place m 
which a public way is obstructed, has any 
right to complain of the obstruction in a 
Civil Court. We think that this is incorrect, 
and lays down the true principle W 
narrowly. The case is important, for this 
reason, because Municipal Boards, at any 
rate in these Provinces, are young, untraii^ 
ed and apparently not too well-equipped 
for the discharge^ of the difficult duties 
which they have to perform. For example* 
in the district from which this case com^> 
nobody could say that the condition o| the 
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roads, at any rate, in Allahabad, was such 
as would meet with the approval of an 
ordinary competent surveyor who Avas 
jealous of his reputation as a road author¬ 
ity, and the case is, therefore, important, 
inasmuch as Avhereas considerable incon¬ 
venience might be inflicted uponindividuals 
in these Provinces by obstruction to ways 
and streets which are vested in the Muni¬ 
cipal Authorities, inconvenience which can¬ 
not be compensated by cash, we are afraid 
that if individuals so inconvienced had to 
Avail until the Municipal Board Avas stirred 
into sufficient activity, to bring a suit in 
order to redress the grievance of obstruc¬ 
tion thej’ Avould probably have to A\'ait a 
very considerable time. The point may 
be stated in a nutshell. The plaintiff and 
the defendant occupy adjoining houses in 
this locality. Between their two houses- 
runs a road or lane which is obviously of 
great value and convenience to both of 
them. It is not suggested that it is a 
private way, jointly enjoyed by both of 
them. As to its origin the plaintiff's case 
and there appears to be no dispute about 
it, that it Avas originally his father’s, that 
the road or AA^ay now vested in the public 
authority for the use of the jjublic, w'as 
dedicated to the public by his father; that 
the soil still remains in his proprietorship, 
and that the defendant, by blocking up 
either end of this lane by means of 
pakka walls Avhich absolutely prevent the 
plaintiff from using it in any shape or 
form, has caused not only an obstruction 
Avhich must necessarily concern any mem¬ 
ber of the public Avho desires to use the 
road but Avhich inflicts serious incoiu'eni- 
ence and obstruction amounting to special 
damage, upon the plaintiff. Except so far 
as concerns the special damage suffered 
by the plaintiff Avhich is a question of fact 
and Avhich has not been clearly determin¬ 
ed by any judicial decision in the loAA'er 
Courts, these facts appear to be agreed 
on both^ sides. Noav the vesting in local 
authorities in these Provinces, and the 
control exercised by local autiiorities in 
these Pi'ovinces over streets, roads, lanes 
and vrays Avhich are public, and over Avhich 
the public have a free, unrestricted right 

All statutory. As regards 

Allahabad from which this case comes, it 

Municipalities Act 
ot iJlt), or the corresponding section of 

Pi’svious Act. "With regard to the Ieav 
O f highways generally in India there is 
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no (^ode. But dedication, which is the 
usual and almost inA'ariablc method bv 
Avliich land Avhich was once in private 
ownership becomes, as regards its surface, 
roserA'ed for the use of the public as a 
higliAA'ay, precedes A^esting and control. 
In other words, highways, streets and 
public roads are older than Municipalities, 
and older than the section Avhich vests 
them in Municipalities; and, therefore, tlie 
statement that a public way is vested in 
and belongs to a local authority under the 
Municipalities Act, 1916, is only a partial 
statement of the legal position, a point 
Avhich. AA'e think, the learned Judge over¬ 
looked. Every ])ublic road or Avay must 
have a history, and every piece of land 
in the Province must have had an owner¬ 
ship at some time or another, and land 
Avhicli Avas once in private ownership can 
only be converted, into public use in res¬ 
pect of its surface, by an act of dedication. 
A dedication means something more than 
a gift. It is derived from the Avord “to 
give,” but it involves a setting apart by 
the donor for a specific purpose. Certain¬ 
ly in' England, and probably in an ancient 
country like India, it is impossible, in 
the vast majority of cases, to say Avhen this 
dedication took place. So that, as a matter 
of accurate statement or historical trutii, 
the existence of a prior dedication, Avith 
regard to an ancient public Avay, takes 
very much tlie nature of Avhat is called 
a lust grant. It is entirely dift’erent in 
its legal attributes, and in its origin, from 
a private Avay or easement Avhich may be 
acquired by prescription following upon 
continuous user. The public cannot acquire 
a public Avay by prescription, and Avhere 
a public Avay is found, and no traces are 
forthcoming of its origin, the laAV pre¬ 
sumes a dedication or a lost grant by 
the owner to whom the land belonged, and 
Avho alone could dedicate it. These prin¬ 
ciples, Avhich are really elementary, but 
not always clearly understood, are the laAv 
as understood and accepted by generations 
of laAvyers in England. It is, of course* 
sometimes dangerous to attempt to ascer¬ 
tain the law in India by the discussion of 
English cases. But in a matter of this kind, 
Avhere, in legislation like the Municipal¬ 
ities Act folloAving closely upon English 
Local Government Legislation, the Legisla¬ 
ture has left the matter at large, Avithout 
folloAA’ingit up by codifying the general laAV 
on a topic such as highAvays, the Courts in 
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India are really enjoined to apply the 
English principles. That statement of the 
laAv is borne out by- Act XII of 1887, more 
generally known as “The Bengal and As¬ 
sam Civil Courts Act," which codifies and 
carries forward the old Bengal Regulations. 
Section 37(2) enjoins upon the Court, incases 
not provided for by tlie foregoing section 
which deals with traditional Muhammadan 
and Hindu Law, or by any other law for the 
timebeingin force, which, of course, includes 
a ^Municipal Statute, the duty of acting 
according to justice, equity and good con¬ 
science. In the case of iVaghela Rajsanji 
V. Sheikh Masludin (1), the Privy Council 
has declared that that direction is generally 
interpreted as meaning the application of 
English principles, unless there is some¬ 
thing in the state of Indian society which 
makes those principles either inapplicable 
altogether, or necessarily modified. We 
think that the case of public ways and 
highways is one of those cases which must 
be governed by the rule of equity, justice 
and good conscience as interpreted by the 
Privy Council, and that, therefore, the Eng¬ 
lish principles are applicable, as was argu¬ 
ed by the appellant before the learned 
Judge of this Court. Without going into 
the case, we merely draw attention to the 
fact that in saying this, we are not laying 
down any novel proposition although it 
does appear to be a proposition which was 
overlooked in the argument of this case 
and by a distinguished lawyer of this Court. 
But it is a proposition which has been 
clearly enunciated and accepted by at least 
three of the High Courts including Allaha¬ 
bad, if not by all of them: Fazal Haq v 
Maha Chand (2), Satku v. Ibrahim (3) and 
Adavison v. Arumugam (4). 

The Madras case is particularly interest- 
iug because the application of the rule of 
equity, justice and good conscience was used 
there to enforce the rule of the English Law 
against the plaintiff, that is to say, in hold¬ 
ing that no action can be maintained for 
what is a mere general obstruction of a 
highway affecting the whole public at large 
by one person without proof of special dam¬ 
age, a fact which was recognised by the 

(B 14 I. A. 89; 11 B. 551; 11 Ind. Jur. 315- 5 Sar 
P. O. J. 16; 6 Ind. Dec. (n. s.) 364 (PC)’ 

(2) 1 A. 557; 2 Ind. Jur. 700; 1 Tnd. Dec. (.v. 


386. 

(3) 
726. 

(4) 
7X8. 


2 B. 457; 2 Ind. Jur. 828; 1 Ind. Dec. (n. 
9M. 463; 10 Ind Jur. 371; 3 Ind. Dec. (.v. 
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learned Judge in his judgment. But the 
right to sue, while carefully guarded as laid 
down in Adamson v. A 7nimugami4i) is not des¬ 
troyed, as the Judge seemed to think, by the 
fact that the road has become vested in, and 
belongs to the Municipality. We might here 
observe, lest it be thought that we are ignor¬ 
ing the expression “belonging to” which is 
contained in s. 113 of the Municipalities 
Act, that the words "vesting" and “belong¬ 
ing to" as applied to public ways which are 
v-esled in the Municipalities, clearly relate 
only to the streets, waj-s and passages or 
whatever else they may be, which belong 
to the public. In the case of a public 
way it is tlie surface and not the soil which 
constitutes the street ; it is the surface 
along which the public have the right to 
pass, and it is the surface for the purpose of 
lawful passage which defines the public 
right. And therefore, when the words 
“belonging to" are used in the section, it 
is obvious that the Legislature did not in¬ 
tend to vest in the Municipalities anything 
more than what was necessary to constitute 
the street or passage, and did not thereby 
deprive the owner of the land who made 
the original dedication of the soil which he 
necessarily reserved to himself when he 
was content to dedicate the surface to the 
use of the public. So that the Courts ip 
India and the Courts in England are uiian> 
mous in confining the right of suit ana 
the right to compen.sation, in the case of a 
particular individual, to a person who can 
establish special damage. Special damage 
is not always easy to define or foresee, but u 
is well stated in the judgment in Satku v, 
Ibj'ahim (3) at page 459*:— 

“More particular damage by the nuisanc^ 
than the public in general, as if any acci¬ 
dent occur to him, or he be obliged to go 
greater distance and be thereby put to 
expense in the conveyance of his goods o 
otherwise.” And without in the l«ast 
to dictate to the lower Court, it is matenai 
pjoint out, inasmuch as this part of the ca 
has not really been considered in det 
and it is really a question of fact, that, 
this particular instance, it would app® , 
from the map that the plaintiff 
every day and every hour of the day en- 
he desired to leave his house by the 
trance on what is apparently the eastern^ ^ 
and turning at right angles to the leff , 
walk in a northern direction, be 
to go the other way and travel atJeasL^——• 

♦ Page of 2 B~-l i’d.j 
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4 times as far and 3 or 4 times as fast, if he 
were pressed for time. In our view that 
would amount to special damage, or a more 
particular form of nuisance sutfered by him 
than by the general public. And we think 
the lower Appellate Court ought to consider, 
even although the particular form of nuis¬ 
ance is not capable of being translated 
into rupees and annas, whether it is a sub¬ 
stantial gidevance which constitutes a wrong 
peculiar to the plaintiff which in the ordi¬ 
nary way a Court of Justice would remove 
by granting an injunction ; forexample, a 
mandatory injunction to remove the ob¬ 
structing walls. 

Some reference was made by the Counsel 
who argued the case very fairly on behalf of 
the respondent, to s. 91 of the Civil Pro¬ 
cedure Code. We do not propose to at¬ 
tempt to explain to what extent s. 91 over¬ 
laps, or is parallel with, the right of a local 
authority, like a Municipality, to sue in res¬ 
pect of an obstruction to a pu])lic right of 
way, or how far it affects persons like the 
plaintiff, who wished to sue with the sanc¬ 
tion of the Legal Remembrancer. We would 
merely utter a word of warning that s. 91 
is a provision for procedure. It does 
not purport to create a right which did not 
exist before. It certainly does not purport 
to deprive anybody of a right derived from 
the general law of the land. Sometimes it 
is said to be, what one may call, a prohibi¬ 
tive section, which prevents a i>erson from 
asserting a right except in a particular way. 
A Court, which applies the section, must 
avoid treating the section as tliougli it 
went further than it does and deprived a 
person, or individual, of a right, and wc 
think, we may say this mucli at any rate, 
wthout going outside the questions which 
arise in this case, that it cannot possibly 
be held to apply to this particular case. 
Forexample, a gentleman who was more in¬ 
convenienced by the obstruction to a public 
way in his immediate neighbourhood than 
any one else might be the most unpopular 
person in the neighbourhood. Indeed it is 
the fate of persons who are unpopular, to 
find themselves frequentlj^ more inconveni¬ 
enced by the acts of their neighbours tlian 
other people, and it would create injustice 
if a man who happened to be so uupoxjular 
that he could not get anybody to join A\ ilh 
him in a suit, could be deprived entirely of 
the use of a necessary public way merely 
because he could not show under s. 91 of 
the 0. P, 0. that he was one of two ijersons 
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who were desirous of asserting their right. 
We think that Ave are merely declaring 
again the laAv as it lias been recognised 
to exist fora long time past. We must allow 
the appeal and remand the case to the 
loAver Afipellate Court to decide the follow¬ 
ing issues:— 

■(1) In AA'hat respect and to Avhat extent, 
if any, has the plaintiff suffered a more 
particular kind of obstruction or inconveni¬ 
ence beyond that of the general public by 
reason of the Avails built by the defendant ? 

(2) Would the plaintiff' be adequately 
compensated by a sum of money as dam¬ 
ages, and a refusal of the injunction so as 
to leave the AA'alls peiinanciitly standing ? 

(3) Has anything hapi)cned otlier than 
the dedication of tliis ijublic Avay and the 
vesting section of the Munici )alities Act to 
take the original ownership of the lainl out 
of either the plaintiff or his fatliers ? 

Either party Avill be at liberty to tender 
fresh evidence. Costs Avill abide the result. 

Our attention is iioaa* draAA'n to a further 
authority [Tola v. 6'u }'dul Singh (5) | in which 
it is said that a zemindar does not sue as 
a guardian of the ])ublic in relation to a way 
in his village but in respect of au inter¬ 
ference Avith his own rights of proi>erty. 
We Avill consider this Avhen the case comes 
back with the findings on tlie furtlier issues 
remitted. 

After the return to the order of remand 
tlieir Lordships delivered the following 

JUDGMENT.— On the findings of the 
Court below Avhi(.'h liave been set out iu a 
variable judgment there is no doubt that the. 
appellants are entitled to succeed and to have 
u decree in their favour. Wc dccn*e a 
mandatory injunction against the defend¬ 
ants directing them to pull down the 
Avails and to restore tiie Avay to its former 
condition. This is to he done at once at 
their (defendants’) oaa'ii ex])ense and llie 
Avay must be made as good as it was before. 
The defendants and their agents must be 
restrained by an injunction from interfering 
Avith the plaintiffs’ use of the A\'ay. Tlie 
plaintiffs must also have a decree for Rs. 10 
nominal damages and tlie costs of the suit 
in the Courts beloAv and in this Court 
including in this Court fees on the higher 
scale. 

K. s. D. Order accordinghj . 

lo) iU A. 553 A. AV. N. {mS) 2G;J; U l,id. D-.c. 
(n. 8.) 372. 
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Mortgagc—Eijuity of redemption, purchaser of— 
Mortjjje-dcoxe, satisfaction of—Purchaser of equity 
o; rc Icmptton, rights of—Attachment, proof of—Entries 
on wji'ront, ivliether sufheient. 

\Vhere the debt due under a mortgage-decree is 
paid off l)y the person u*lio had purchased the equity 
of redemption and the entire interest in the land, the 
rights under the mortgage-decree are kept alive and 
enure for the protection of the purchaser, [p. 310. col. 

Parash-am v. Goriud. 21 B. 226; 11 Ind. Dec. (s. s.) 

V. Chidambara Cketty, 

29 M. 37. followed. 

here at tlie time of the purchase, one of the 
Items of the mortgaged property has already been 
attached by the mortgagee in execution of a money- 
decree of his and the property having been put to safe, 
the mortgagee obtains a sale certificate without the' 
knowledge of the purchaser of the equity of redemp¬ 
tion, he cannot set up this sale as against the pur- 
chas3r. [p. 310, col. 2.j 

Shyam LaLv. Bashir-ud-din, 29 A. 778; 3 A. L. J. 
630; A. \\ . N. (1906) 230, referred to. 

Ths warrant of attachment can be rightly put in 
evidence for the limited purpose of proof of the issue 
of such warrant and as a basis of the proper evidence 
that the attachment thereunder was rightlv effected 
[p. 300, col. 2.] 

But the mere entries on the warrant that the notice 
was posted on the courthouse are not sufficient evi¬ 
dence of the execution of the warrant as against the 
person disputing the regularity of the attachment, 
[p. 310, col. 1.1 

Appeal against a decree of tlie District 
Court, Akyab, in Civil Appeal No. 31 of 
1923. 

Mr. Chari, for the Appellant. 

Mr. Bose, for the Respondent. 

the facts in issue in tlie suit now under 
appeal it is necessary to mention some 
earlier proceedings. In Civil Retrular No 
13 of 1918 of the- District Coiirf ol Akyab 
the respondent Chettyar firm obtained a 
mortgage decree againt three nersnnrVn 
Shauh Pen Me, Ngl Ni Daun^ 

Hla Aung, for a sum of Rs. 7,627-2-8 in¬ 
cluding costs and an order for the sale 
of eight pi^es of land being the mortgaged 
property. By a proclamation issued in sSch 

suit the said eight pieces of land were nro 
claimed for sale on the 19th May IQiq 
exeouuon of such'mortgage decree R,’/ 
registered deed hearin| datfand fiefd"^ to 


have been executed on the 3rd May, 1919, the 
said three defendant-mortgagors purported to 
sell and transfer the said eight pieces of land 
to the second appellant, TJ Kj'aw Zan U, for 
the price of Rs. 9,00U. The said purchaser 
U Kyaw Zan U, as he was entitled to 
do under s. 55 (5), cl. (6) of the Trans¬ 
fer of Property Act, 1832, paid the amount 
of the said mortgage decree Rs. 7,627-2-8 
into the District Court to the satisfaction 
of the said mortgage decree on the 14th 
May, 1919, and at the same time filed a 
petition in such suit setting out the fact 
of his purchase and praying for permis¬ 
sion to make such deposit and for the can¬ 
cellation of the proclamation for a sale on 
the 19th of that month. The sale was stop¬ 
ped, full satisfaction of that decree was 
entered up, and on the 10th June, 1919, the 
amount was paid out by the Court to the 
Advocate of the Chettyar firm. 

In Civil Regular Suit No 8 of 1917 of the 
Sub-Divisional Court of Minbya, the same 
Chettyar firm had obtained a money decree 
for Rs. 1,143 12-0 against the same three 
persons, Mi Shauk Pon Me, Nga Ni Daung 
and Nga Hla Aung on the 21st July, 1917; 
andon the 10th April, 1919, in Execution Case 
No. 17 of 1919 of the same Sub-Divisional 
Court and in execution of that money-decree 
the Chettj'ar firm applied for the attach¬ 
ment of the piece of land the subject-matter 
of the present suit which is also one of the 
eight pieces of land covered by the said 
mortgage decree and included in the sub¬ 
sequent deed of convej’ance on sale to the 
appellant, U Kyaw Zam U. The evidence 
or absence of evidence as to tire steps taken 
to effect such attachment will be discussed 
later on in this judgment, as an important 
issue in this case depends thereon. The 
sale of such piece of property in execution 
of such money decree was carried out by 
the Bailiff of that Court on the 2Sth June, 
1919, and the decree-holder, the said Chet¬ 
tyar firm, was declared the purchaser there¬ 
of for Rs. 182-8-0; on the 1st August, 19l9i 
the sale certificate was issued to the Chet¬ 
tyar firm as such purchaser. 

On the 21st Januarj^, 1921, the said Chet¬ 
tyar firm instituted the suit now under 
appeal, Civil Regular No. 14 of 1921 of the 
Township Court of Minbj^a against the first 
appellant Hla Ban IT claiming Rs. 275 as 
damages for the use and occupation of the 
said land. Hla Ban U claimed to he the. 
tenant under the 2nd appellant U Kyaw 
Zan U: and on the 10th February, 1921j 
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the 2ncl appellant U Kyaw Zan U was made 
a second defendant in the suit ; he filed 
a written statement claiming to be owner 
under the deed of sale, dated the 3rd May, 
1919, which he filed with his written state¬ 
ment, At the hearing, the two documents, 
the deed of the 3rd May, and the Court sale 
certificate were treated as admitted in evi¬ 
dence, but except that before settlement of 
issues the parties each stated that he owned 
the land or admitted the rent. No evidence 
was recorded and as the statements by the 
parties were taken before settlement of 
issues, there was no cross-examination. 

On the 30th of March, 1921, the Township 
Court dismissed this suit on the ground 
that the plaintiff was unable to prove 
that the attachment was made before the 
land was sold to Kyaw Zan U; but on 
appeal the District Court of Akyab revers¬ 
ed that decree on the ground that the sale 
certificate issued bj" the Court proved plaint¬ 
iff s ownership, whilst in the opinion of the 
Judge the registered deed of sale produced 
by U Kyaw Zan U, though admitted in evi¬ 
dence, was insufficient to prove defendant's 
title. On second appeal the decree of the 
District Court was reversed by the late Chief 
Court, and it was held that the registered 
deed liaving been admitted in evidence 
witliout any objection being taken thereto, 
it was not open to the District Court, of its 
own motion, to object to the registered deed 
as not sufficient!}^ proved; and the ca.se was 
sent back to the Trial Court with the direc¬ 
tion that the case should be tried de novo on 
the basis that no further evidence be taken 
as to the two deeds but that the trial be on 
the five issues framed by the Chief Court. 

When the case was heard again, the par¬ 
ties did not examine any witness, but pro¬ 
duced certificate copies of certain documents 
in addition to the documents previously 
filed by them. The Township Court again 
dismissed the suit with costs ; and the Dis- 
^ict Court again reversed the decree of the 
Trial Court and granted the plaintiff a 
decree as prayed with costs. It will be more 
convenient to discuss the findings of the 
lower Courts, issue by issue, as the re-trial 
w^ directed to proceed on specific issues. 

Ihe 1st issue was—What was the date on 
which the attachment in C. R. No. 17 of 
1919 of the Sub-Divisional Court of Minbya 
was actually effected ? The only evidence 
produced by the Chettyar firm on this issue 
was the filing of a certified copy of the war- 
lant of attachment with a report by the 


309 

Railiff of the Townsliip Court atlachctl tu it. 
From that report it is obvious that the 
Bailiff did not himself go to the land, luit 
that some process-server had reported to 
him his movements and that he had tender¬ 
ed a copy to Ma Mi Shauk Pon Me who re¬ 
fused to sign her name saying that she liad 
nothing to do Avith the Avarrants, that a 
copy was posted on the notice-board of llie 
Adllage headman that a post Avas fixed on the 
land and a copy Avas posted on it and the 
land seized. The dates of such occurrences 
are not given by the process-server in his 
report, but the report of the Bailiff on the 
AA’arrant contains entries that the notice 
AA'as posted in the court-house on the 12ili 
April, that the date of execution was 
the 18th April 1919, and the date of the 
retun the 21st April, 1919. On this tlie 
ToAAmship Court held that the attachment 
Avas actually effected on the 18th April, 1919 
and the District Court accepted that find¬ 
ing, but neither Court has gone fully into 
the question and both the Courts appear 
to assume that the mere entries on tlie Avar- 
rant are sufficient evidence of such execu¬ 
tion AA'hilst the appellant is disputing the 
regularity of the attachment. In my opinion 
the AA-arrant Avas rightly put in evidence 
but only for the limited purpose of proof of 
theissueofsuchAvarrant and as a basis of the 
proper evidence that the attachment there¬ 
under Avas properly effected ; and it Avould 
be impossible to prove the actual effecting 
of the attachment Avithout first putting the 
Avarrant into evidence. 

There is a dispute as to hoAv such an 
attachment should be effected ; I think 
that the appellant is Avrong in his conten¬ 
tion that a notice to the District Court 
Avas necessary, and that he AA'asalso Avrong in 
his contention that the mortgaged property 
AA’as in the custody of the Court. I tliink 
that the Chettyar firm was entitled to attach 
the property in the manner provided in sub- 
r. (2) of r. 54 of O. XXI, so as to enable the 
firm to proceed against the equity of redemp¬ 
tion, as Avas held in Parashram v. Govind (1), 
and that if the property had been sold by 
the Court under the mortgage decree, such 
an attachment AAbuId have given the Chet¬ 
tyar firm a claim against the balance of i he 
proceeds of sale remaining after the mort¬ 
gage-debt, expenses, etc., and all secured 
claims had been di.scharged, provided that 
a notice of the previous effecting of the 

(IJ 21 B. 226; 11 Incl. Dec. (n. s.) 153. 
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attachment readied the District (’ourt before 
the distribution !>f tlie proceeds. Dale 13 of 
O. XXXIV gives the orderof payment in one 
class of case. 

The question tlienarises vhetlierthe war¬ 
rant proves the date of the effective attach¬ 
ment. In my opinion, the entries or reports 
as to liow the process-server effected the exe¬ 
cution of the warrant cannot in this case he 
given a higher ]uobative force than deposi¬ 
tions iiitlio e.\oculion proceeding; bu4 such 
depositions would be inadmissible in this 
case under s. 33 of the Indian Kvidence Act, 
1S72, for various reasons obvious on a 
])erusal of tliat section, ami there is notliing 
to show tliat the 2nd defendant agreed to 
such hearsay reports being treated as proof 
of the facts alleged. Moreover, the process- 
server does not state that he personally 
knew tVie land in suit, and there is no report 
by the headman stating that the land on 
which a warrant was alleged to have been 
posted was that now in suit. Jn my opinion 
much clearer evidence that all requisite 
steps had i)een taken is necessary wlien tlie 
question arises between the attaching cre¬ 
ditor and a third party, who cannot be treat¬ 
ed as having notice of the proceeding or as 
bound by the attachment until such proof 
lias been given. This is not a case in whicli 
an iiilervenor, liaving discovered an attach¬ 
ment objects to it. I pointed out the.se ob¬ 
jections at the hearing, and I was then re¬ 
quested by the Advocate for the respondent 
to remand the case for such evidence. I 
do not think that this is the class of case 
in which such a rejnaud should he 
ordered especially as the previous order 
for a re-trial was granted for the express 
purpose of enabling the plaintiff to prove 
such points; and it is obvious that the 
Chettyar fiim having realised the sum of 
Rs. 7,627-2-8 from the 2nd defendant, is 
now trying on technical grounds to deprive 
him of the benefit of portion of the property 
purchased with that money. I must, there¬ 
fore, hold that it is not proved when the 
attachment was actually effected and that it 
is not proved that it was prior to the 3rd 
May, 1919. 

The 2nd issue is— “If the attachment was 
effected prior to the 3rd May, 1919, can the 
2nd defendant plead that such attachment 
was in operation against 
the 3rd May, 1919?" Both 
decided this issue against tl 
Having regard to my findin 
this issue does not anse. 
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proved that the attachment had actually 
been effected prior to the 3rd May, 1919, 
s. 64 of the Code would have technically ap¬ 
plied, but the question would arise as to 
whether the facts alleged by defendant 
under the 3rd and other issues would raise 
an estoppel or other protective shield. 

The 3rd issue—"If the sale to the 2nd de¬ 
fendant is inoperative as regards the land in 
dispute in the present suit, can the 2nd de¬ 
fendant set upas a shield the mortgagedecree 
inC.R. No. 13 of 1918 of the District Court of 
Akyab?" The Trial Court decided this issue 
in favour of 2nd defendant, l)ut the District 
(^ourt reversed (hat finding, because the 
case did not come within s, 101 of the Trans¬ 
fer of Property Act, 1882. The appellant re¬ 
lies on the decisions in Vanmikalijiga Mudali 
V. Chidainbam Chetty (2) and in Shyam Lai 
V. Bashir-ud~din (3); and it is contended 
that as the mortgage-debt due under the 
decree for Rs. 7,627-2-8 was paid in satisfac¬ 
tion of the decree by the 2nd defendant who 
had bought the equity of redemption and 
the entire interest in tlie land and the 2nd 
defendant-appellant was entitled to keep 
alive the rights under the mortgage decree 
and it was for his benefit that he should do 
so, and that, therefore, such rights would 
enure for the protection of the 2nd defend¬ 
ant-appellant. In this case the 2nd defend¬ 
ant-appellant himself jiaid the amount into 
Court in his own name and on liis own 
account, so it must be treated that he paid 
the amount for his own protection and in 
order to obtain a title to the property: 
and this would be even a stronger case 
than that decided by the Privy Council in 
Dinohhandu Shaio v. Jogmaya Dasi (4). In 
that case there was an attachment of the 
equit}’^ of redemption of certain lands which 
were the subject of two mortgages. Pending 
the attachment the mortgagor desired to 
pay off both mortgages, and Rs 40,000 was 
lent to him by the new mortgagee on the pro¬ 
mise that on re-payment of the previous 
mortgages, the property be mortgaged to 
him ; the two mortgages were paid off and 
then the property was reconveyed to the 
mortgagor, who handed the reconveyance 

to the new mortgagee. After that the ap¬ 
pellant in that suit purchased at the exe¬ 
cution sale with notice of the transactions, 
and it was held that the intention of the 

(2) 29 M. 37. 

(3) 29 A. 778; 3 A. L. J. 630; A. W. N. (1906) 230. 

(4) 29 L A. 9; 29 C. 154; 12 M. L. J. 73; 4 Bom. L. K- 
;?38; 6 C. W. N. 209 (P. C.). 
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his iwarchase on 
the lo\ 5 ^r Courts 
le 2nd d^uendant. 
gon the^n issue, 
If it ha^ been 
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parties was that the earlier mortgages 
should not be extinguished on being paid 
off, but were to be kept alive for the benefit 
of the respondent mortgagee, the object 
• being to give him the only charge on the 
propertj\ That decision would apply ex¬ 
actly to this case with tlie modification that 
the object here was to sell the entire 
property to the appellant-2nd defendant. In 
that case it was urged that whatever the in¬ 
tention of the parties may be, s. 276 of the C. 
P. C., 1882 (corresponding to s. 64 of the later 
Code) rendered the mortgage for Rs. 40,000 
wholly void as against the appellant 
auction-purchaser. In reply to this their 
Lordships of the Privy Council said :—“So 
to construe this section would be quite 
wrong. So far as the mortgage for 
Rs. 40,000 prejudiced the execution creditor, 
it is void as against him ; but the section 
does not render void transactions which 
in no way prejudice him; and to hold the 
mortgage void so as to confer upon him 
a benefit, which no one ever intended he 
should have, is entirely to ignore the object 
of the section and to pervert its obvioiis 
meaning. It is impossible to hold that the 
object of that section is to give an exec\i- 
tion creditor an unincumbered fee simple 
instead of an equity of redemption against 
the intention of the parties." These remarks 
must apply to the case now before me, and 
their application cannot have any less 
force in the case now before me where the 
attaching creditor and execution purchaser 
was himself the mortgagee who was paid 
off pending the attachment. For these 
reasons I think that this issue should also 
be decided in favour of the appellant. 

The case which I have cited would be 
authority for the proposition that tlie 
Chettyar by his execution sale coxdd not 
have any greater right than against the 
original equity of redemption; and the 
question occurred to me whether the fact, 
that the mortgagee who was paid off was 
also the attaching creditor, does or does 
not improve the position of the appellant. 
A copy of the petition under which the 
money was paid into Court is an exhibit 
and has been translated, and it expressly 
pointed out that 2nd defendant Kyaw 
Zan U had bought the mortgaged proper¬ 
ties for Rs. 9,000 from Mi Shauk Pon Me on 
the 3rd May, 1919 and that the Rs. 7.627-2-8 
had been retained and was being paid 
into Court as the decretal amount; and tlie 
prayer of the petition was that the petitioner 


be allowed to make such deposit, ihot 
the sale proclamation be cancelled and that 
the suit be closed. That petition presum¬ 
ably gave the Chettyar firm notice of tlie 
2nd defendants position ; and presumably 
with such knowledge the Chettyar firm 
received the sum of Rs. 7,627-2-8 and drew 
it out of Court. On these facts I think that 
the Chettyar firm should have realised that 
the 2nd defendant was presumably paying 
this amount under the belief that he was 
obtaining good title to all the mortgaged 
propert 3 ^ That being so. the question 
arises whether it would be open to the 
Chettyar firm to now allege that the 2nd 
defendant had acquired no title to one 
piece of the properties so sold unless he 
could also show that at the time he ac¬ 
cepted that Rs. 7,627-2-8 he had expressly 
informed the 2nd defendant about the 
attachment then existing according to 
the Chettyar and which he afterwards 
made the basis of his purchase and of the 
present suit. I pointed this out to the Ad¬ 
vocates at the hearing and that there was 
no suggestion that the 2nd defendant had 
been informed about the alleged attach¬ 
ment; and it was urged for respondent 
that this point had not been taken by the 
appellant. That may be true, though it is 
a point of estoppel which would obviously 
arise on the facts as alleged for appellant. 
The point or some similar point was possibly 
urged before the District Judge who held 
that he could see no reason why plaintiff 
should acquaint 2nd defendant about the 
application to attach the property. As no 
issue has been framed on this question of 
estoppel and it is alleged that it was not 
raised, I will not express any final opinion 
on it, and it is, I think, unnecessary to 
decide this point in the present appeal. I 
may here note, however, that the actual 
form of the present suit is itself suggestive 
that the Chettyar firm realised the weakness 
of their case, and were launching a specula¬ 
tive suit for damages for a temporary use 
and occupation as a trespasser against a 
person in occupation who then alleged him¬ 
self to be a tenant of the 2nd defendant, 
when tlie more appropriate claim would 
have i ncluded a claim for recovery of pos¬ 
session based on the same alleged title 
against both the defendants. 

The 4th issue is—“Did the 2nd defendant 
or his vendor know of the application in 
Execution Case No. 17 of 1919 to a'tach tlie 
property in suit, when he purchased the 
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same ? If so, is the 2rKl defeadaut postponed 
to the plaintiff in -consequence of such 
knowledge? Both the lower Courts decid¬ 
ed that there was no reason to suppose tliat 
the defendants knew of the api)lication to 
attach the projierty when he purchased it ; 
and decided this issue against llie i)laiiitiff, 
as their was no evidence. I agree with that 
finding. 

The 5th issue is—“Did the 2nd defendant 
take any steps to have the sale certificate 
cancelled ? If he did not can he claim 
priority ?“ Both the lower Courts have held 
that the 2nd defendant took no steps, and 
the learned District Judge added a finding 
that “he cannot claim jiriority," hut lie 
gives no reason for such finding. In para. 
2 of his written statement, the 2nd defend¬ 
ant stated that he Avas not aAvare of tlie 
allegations in para. 2 of the plaint ; and he 
thereby denied all knowledge of the fact 
that plaintiff had been a purchaser at the 
Court sale or that the property had been 
sold at the Court sale. No attempt was 
made to show that 2nd defendant had any 
such knowledge ; and the plaintiff by his 
action in originally omitting to join 2nd 
defendant as a party to this suit, was 
obviously asserting that he had no knoAv- 
ledge of the claim of 2nd defendant, and 
subsequently he joined him in an amend¬ 
ed plaint merely on an assertion that first 
defendant alleged that he had paid rent to 
2nd defendant. It is dimcult to believe 
that m the period of tAventy months be- 
tAveen May, 1919, and the institution of the 
suit m January, 1921, the plaintiff firm 
remained so completely ignorant of the fact 
that ^nd defendant AA'as claiming to be pur¬ 
chaser of the land. As I have indicated 

fiTp’ defendant paid 

thp District Court on 

the 14th Maj’, 1919 and at the same time 

formally alleged his purchase of the mort- 

gapd lands in a petition, AA'ould presum- 

peen communicated to the plaint¬ 
iff befoi-e the plaintiff drew that money out 

^i.1 _4 1 • ^ .4 in- 

dication that durmg this period, the fact 

ot plaintiff becoming an auction-purchaser 

of the land now in suit Avas ever com- 
mumcated to or brought to the knowledge 
of the 2nd defendant until the present sidt 
was instituted in 1921. This fact is a suffi¬ 
cient answer to the contention so stron<^lv 
urged by the Advocate for the plaintiff 
respondent that r. 92 of O. XXI of the Codl 
IS a bar to the defence. The 2id defendant 
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could not be expected to af^ply to set aside 
a sale in a suit to AA'hich he Avas not a 
party and which had never lieen communi¬ 
cated to him and of Avhich he expressly 
denies having any knoA\-ledge. Conse-* 
quently, I must hold that tJie plaintiff has 
not established the necessaiy basis of fact 
even fora discussion as to the question Avhe- 
ther r. 92 con hi have any application. 

For the above reasons I must hold that 
the plaintiff has failed to establish his 
claim or that lie had acipiired any title to 
the land in suit by reason of the alleged 
Court sale and I, therefore, set aside the 
decree of the District Court and direct that 
tlie suit be dismissed Avith costs throughout, 

K. s. D. Decree set aside. 
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Present: —Mr. Justice Srinivasa Iyengar. 
S. M. S. SCBKAMANIA CHKTTIAK— 

Plaintiff—Appellant 
re rsus 

SINNAMMAL AND others—Defendants— 

Respondents. 

Civil Procedure C><de of lOOS), 0. XLI, r. 3S 

--Appellate Court, powers of—Interference in favour 
of non-appealing respondent—Pnnciples applicable 
—Discretion of Cou7't—Grounds fornot filing appeal^ 
Civil Procedure Code (Act V of IWS), O.XXXIV, I 
—Transfer of Property Act {IV of ISSJ), s. 91— 
Attaching creditor—Right of redemption. 

The pou’crs of the Appellate Court under O. XU. 
r. 33, C. P. C., may be exercised notwitlistanding 
that the appeal is as to part only of 
the decree. They may be exercised in favour of 
all or any of the respondents or parties, although 
such respondents or parties may not have filed any 
appeal or memorandum of o))jections, but not against a 
party not before the Appellate Court, without he*u^ 
ing him and without affording him an opportunity 
to show cause or argue against it. [p. 31-1, col. 1.] 

Where a respondent when called upon to support 
the judgment of the lower Court supports it, or ia 
able to do so, not on the ground on which the 
lower Court has based it, but on more fundamental 
grounds which may go to the very root of the case 
of the appellant, it becomes necessary for the Ccurt 
of Appeal for the purpose of deciding the appeal to 
give its decision on those more fundamental ground^ 
If in coming to a conclusion on such fundamental 
grounds, the Court finds that the result ofgiviaH 
effect to its decision on the fundamental questions 
or questions involved would be to render illogical 
or illegal that portion of the decision of the lower 
Court which has not been appealed against, then 
subject to the Court not making an order against a 
party behind bjs back the Court is empowered to 
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make the decision as a whole logical and consistent. 
The question, however, is one for the judicial discre¬ 
tion of the Court. In any case in which there are 
grounds justifying a party in not hliug an appeal or 
memorandum of objections, judicial discretion may 
properly be exercised in his favour, [p. .‘115, col. 2.] 
Where a party does not file an appeal or memo¬ 
randum of objections against the decree owing to 
judicial authorities being against him,which authorities 
are subsequently overruled, there is sufficient excuse 
for not filing the appeal or memorandum of objec¬ 
tions. (jp. 3.4, col. 2/, 

The provisions of r. 33, of O. XLI, C. P. C. 
should not be read and construed as subject to the 
provisions of r. 22 of the said Order and the Court 
Fees Act, Limitation Act, etc., [p. 314. col. 1.] 
Rangamlol v. Jhandu, 11 Ind. Cas. 640, 34 A. 32; 

8 A. L. J. nil, relied on. 

bJagalla Katai/ya v. Nagalla MaUayya. 8 Ind. Cas. 
337; (1910) M. W. N. 719; 9 M. L. T. 39, not follow¬ 
ed. 

The statutory right given by cl. (i) of s. 91 of 
the Ti-ansfer of Property Act can be exercised only 
by a judgment-creditor of the mortgagor when he 
has obtained execution by attachment of the mort¬ 
gagor’s interest in the property, but an auction-pur¬ 
chaser in execution (d such a decree sheds liis 
character as attaching creditor by such a purchase 
ami is not entitled to redeem, [p. 316, cols. 1 & 2.] 
ChamiyappaTharakan v. Hama Iyer, 62 Ind. Cas. 
121; 44 M. 232 at p. 240; 40 M. L.J.05; (1921) M. W. 
N. 53, relied on 

In O, XX.X1V, r. 1, C. P. C., the expression “haying an 
interest either in the mortgage security or in the 
right of redemption” does not include a person who 
has a mere statutory right to redeem given to him 
under cl. (/) of s. 91 of the Transfer of Property 
Act, and the expression “ in the right of redemption” 
means and rehus only to an interest in the estate 
itself which is called the equity of redemption, 
[p. 317. coLs. 1,] 

Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Madura, in Appeal Suit No. HG of 1920 (A. S. 
No. 224 of 1920, District Court, Madura.), 
preferred against that of the Court of 
the Second Additional District Miinsif, 
Madura, in Original Suit No. 10 of 1918. 

Mr. T. L. Venkatarama Iyer, for the Ap¬ 
pellant. 

Mr. P. R. Srinivasa Iyengar, for the Re¬ 
spondents. 

JUDGMENT.— Questions of some 
difijculty have been raised and argued in 
this second appeal. The facts though some¬ 
what complicated may be very briefly set 
out. The plaintiff who is the appellant 
in this second appeal obtained a 
money decree against one Subbiah Pillai 
and others and in execution of the decree 
procured the attachment of the suit pro¬ 
perty in October 1913. The defendant wlio 
had previous to such attachment got a mort¬ 
gage of the suit property from the said Sub¬ 
biah Pillai filed a suit on the mortgage 
ia November 1913 and obtained a preli- 


liminary decree in December 1913. 'J'o 
this suit the plaintiff was not made a \ arty. 
The plaintill, however, in jmrsuance of 
the attachment obtained by him bimight 
the ijroperly to sale and puichastd it 
himself in April 1914. 'J'Jie lirst deleiul- 
ant on the other hand proceeded witli his 
mortgage-decree and at llie sale held by 
the Court, purchased the property him>self 
in March 1910. The plaintiiT theieui-on 
filed the suit from whicli this second api eal 
arises claiming to be entitled to redeem 
the suit property from the mortgagee by 
payment to the defendant of what may be 
found due to Jiim on the mortgage original¬ 
ly in his favour. The Court of lirst in¬ 
stance decreed tlie plaintiffs claim but he 
filed an appeal tlierefrom for the purj ose 
of having reduced in appeal the amount he 
was found liable to pay for redeem¬ 
ing tlie mortgage. When the plaintiffs 
appeal came up before the Appellate Court, 
the learned Subordinate Judge finding that 
the plaintiff liad no cause of action or light 
to rtde'in dismissed his suit in its entiiety 
under the provisions of r. 33 of O. XLI, C\ 
P. C. And hence this second appeal. 

The learned Vakil for tlie plaintiff-appel¬ 
lant contended that the lower Appellate 
Court had not on a proper construction of 
r. 33 of O. XLI, C. P. C. any light or juris¬ 
diction to dismiss the plaintiffs suit in 
its entirety and even if it liad jurisdiction, 
the jurisdiction was iialde to be exercised 
with judicial discretion and that tlic lower 
Appellate Court acted improperly in exer¬ 
cising such discretion and dismissing tlie 
plaintiff’s suit, especially when tlie defend¬ 
ant had filed no appeal or even memoian- 
dum of objections against the decree passed 
against him. As has often been pointed 
out, the terms of r. 33 of O. XLI, C. P. C., 
are, imdoubtedlyj very wide. It may be of 
impcalaace, however, to note that the 
terms of the rule are not really as wide as 
they have been sometimes supposed or 
taken to be. It is clear that by the 
use of tlie words “respondents or parlies” 
the power was intended to be exercised by 
the Court even in favour of parties to the 
litigation thougli they may not be l.efore 
the Court of Appeal either as appellants or 
respondents, but the mle sj^eaks of the 
jjower conferred by it being exercised in 
favovroi such ijarticsand not against them 
for the obvious reason that whereas an order 
may be made in favour of a person even 
though he may not be present, it is against 
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all principles of justice that a power sliould 
be exercised against a person, l)ehind Ids 
back and without Ids having had an 
Opportunity to l)e lieard in tlie matter. I can¬ 
not, therefore, regard as correctly decided 
such a case as Xtirialla Kotayifa v. XagaUa 
MaUayiia (1), where tlie Second Appellate 
Court passed a decree, against a defendant 
in the original suit who was not before 
tliat Second Appellate Court, without hear¬ 
ing him and without even alTording him 
any opportunity to show cause or argue 
against it. Mr. T. L. Venkatarama Iyer, the 
learned Vakil for the appellant, contended 
that r. 33 of O. XLI, C. P. C. should be read 
and construed as subject to the provisions 
of r. 22 of the said Order and the (.’ourt Fees 
Act, limitation Act, etc. It seems to me 
that such a contention is obviously unten¬ 
able especially having regard to the ])rovi- 
sions of that rule tliat the power may be 
exercised notwithstanding that the appeal 
is as to part only of the decree and may 
be exercised in favour of all or any of the 
respondents or parties, although such re¬ 
spondents or parties may not have filed 
an}^ appeal or objections. In support of such 
a contention, however, the case of 
Rangamlal v. Jhandu (2; was cited. No 
doubt tlie learned Judges in that case 
state that in the exercise of the powers 
conferred by O. XLI, r. 33 Courts should 
not lose sight of the other provisions of 
the C. P. C. itself, nor the Court Fees 
Act normf the Law of Limitation. I can¬ 
not agree that that case should be read as 
though the learned Judges laid down that 
the provisionsof O. XLI, r. 33, C. P. C., were 
controlled by such provisions as r. *22 of 
the same Order. The learned Judges in 
that case did not decide that the Court 
had no jurisdiction to make such an 
order. The jurisdiction given by r. 33 is 
recognised and when the learned Judges 
refer to the other enactments, I take it 
that they do so merely for the purpose of 
indicating that on the mere pretence of 
an appeal by one party, the Court should 
not indulge in a roving re-trial and make 
any order it pleases, and that the discre¬ 
tion vested in it should be exercised 
judicially having due regard to the fact 
that generally speaking parties should for 
the purpose of getting relief from Court 
observe certain conditions with regard to 

(1) 8 Ind. Cas. 337; (1910^ M. W. N. 719 . <i xr t 

'(2) ‘U Ind. Cas. 640; 34 A. 32; 8 A. L. J. im 
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the filing of appeals, objections and 
so fortli. I regard the case of Rangamlal 
v.-fkanda (2) as only an authority for the 
position that in the circumstances of the 
case before the Court, there having been 
no excuse or justification for the defendant 
not having filed any objection or appeal 
against a portion of the decree to which 
he had submitted, the lower Appellate 
Court erred in exercising its discretion in 
his favour. That decision is at any rate 
clear authority for the position that in 
any CISC in which there are grounds justify¬ 
ing a party in not filing an appeal or 
memorandum of objections, judicial dis¬ 
cretion may i)roperl 3 ^ be exercised in 
his favour. It seems to me that the 
principle underlying O. XLI, r, 33 is 
essentially this. The Appellate Court has, 
no doubt, to confine itself to the appeal be¬ 
fore it. in many cases it would he possible 
to dispose of the subject-matter of the 
appeal either with regard to the persons 
entitled or parties liable or with regard to 
the subject-matter without any examina¬ 
tion whatever of the grounds on which other 
portions of the case might have been dealt 
with and disposed of in the Court of first 
instance. But it may and does oftenhappen, 
that a respondent when called upon to support 
the judgment of the lower Court supports 
it Or is able to do so not on the ground on 
which the lower Court has based it but on 
more fundamental ground which may go 
to the very root of the case of the appellant. 
Then it becomes necessary for the Court of 
Appeal for the purpose of deciding the 
appeal to give its decision on those more 
fundamental grounds. If in coming to a 
conclusion on such fundamental ground, 
the Court finds that the result of giving 
effect to its decision on the fundamental 
question or questions involved ^vould he to 
render illogical or illegal that portion of 
tlie decision of the lower Court which has 
not been appealed against, then subject to 
the Court not making an order against a 
party behind his back, the Court is em¬ 
powered to make the decision as a whole 
logical and consistent. In such cases a 
Court of Appeal is bound from sheer self- 
consistency to give effect to its own deci¬ 
sion and carry it out to its logical conclu¬ 
sions. Otherwise it will involve a Court of 
Law stultifying itself and not being able to 
give effect lo its decision logically. I wish, 
however, to guard myself against being 
understood as defining the entire scope of 
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the rule. But at any rate most o£ the cases 

that arise under the rule will be found to 

fall under this class. Further the Court 
is not bound “to do a thing in every casA 
in which it has the power to do so, and it 
is here that the question of judicial dis¬ 
cretion comes in. There may, no 
cases where no excuse or j ustihcation what¬ 
ever could be found for a party not haying 
preferred an appeal or memorandum of ob- 
iections; but even m such cases Courts of 

Law might feel called upon 
under the provisions of O. Xbl, i.66, r. u. 
hut it is not, however, necessary 1 ° dec de 
that point. There can be no doubt that 
at any rate in cases where such e-xcuse or 
justification is found. Courts of Law should 
be more ready to exerci.se the powers given 
under the rule. In the case before me the 
question of the plaintiff's right of suitnas 
raised bv or on behalf of the defendant-res¬ 
pondent in the course of the clefendant- 
respondent resi.sting the plaintiff s appeal 
for reducing the mortgage amount. If the 
plaintiff had no right to redeem at all, it 
followed that no question could arise of 
the amount he had to pay for redeeming 
the mortgage. On this question of the 
nlaintiiTs right to redeem, the lower Court 
came to the conclusion that he had no such 
right. It was, of course, open to the lower 

Appellate Court ‘o have dismissed the 

ulaintiff’s appeal on that finding. But if the 
lo^^er Appellate Court should have content¬ 
ed itself with dismissing the appeal, it 
would have been a case of 
giving legal or logical effect to its finding 

that the plaintiff had no right of ^tion a 

case, therefore, of the Court stultifying it¬ 
self. Then the question arises why was it 
that the defendant did not file any appeal 
or memorandum of objections. In the case 
before me I have no hesitation whatever in 
coining to the conclusion that no such ap¬ 
peal or memorandum of objections was 
filed by the defendant-respondent merely 
because there was .about the time when it 
was open to him to have filed such an appeal 
or memorandum of objections, a decision o 
thisCourtiin Venkata Seetharamaya v. Ven^ 
kataramaya (3) in ^yhich it w^ clefinitely 
held by two learned Judges that an attach¬ 
ing decree-holder has not only aright to 
redeem a mortgage on the attached property 
butais also a necessary party to a mortgage- 
suit. It was not till several years later, m 

(3) 15 Iml, Cas, 334; 37 M. 418. 
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fact till about the date when the plaintilV’s 
appeal came up for hearing before the lower 
Appellate Court, that the report appeared 
of the decision of this Court in Chamiyuppa 
Tharakan v. Homa Iyer (I) in whicli the de¬ 
cision in Venkata Seetharamaya v. Veukatn- 
ramaya (3) was refused to be followed. Jt 

seems to me, therefore, that there was suffi¬ 
cient excuse or justification in the circum¬ 
stances for the defendant-respondent not 
having preferred an appeal or memorandum 

of objections. 

If such excuse or justification should 
exist, there is no rea.sou whatever why an 
Appellate Court should not exercise its dis¬ 
cretion and give legal and logical effect to 
its finding on a i)articular q^iestion raiseil 
bkore.it. That is what the lower Appel¬ 
late Court has done. At any rate the lower 
Appellate Court having exercised tlie dis¬ 
cretion vested in it and the ciix'umstances 
being such that it cannot possildy be said 
that the discretion was exercised impro]>erly. 
Ido not feel called upon to interfere and 
reverse the decision of the lower Appellate 
Court. Avery large number of cases was cited 
before me on both sides. I have not thought 
it necessary to refer to them in detail be¬ 
cause most of the cases contain no useful 
discussion of any principles capable of 
application to other cases. In a later case in 
Allahabad that of Jaivahar Bano v. Shujaat 
Husain Bey (5), the learned Judges re¬ 
cognise that at any rate in cases where 
there is sufficient reason for a respondent 
neglecting either to appeal or to file objec¬ 
tions the Court may interfere under the 
pi'ovisionsof O. XLI, r. 33, C. P. C. In a Cal¬ 
cutta case: Debendra Narayan Singh v. iVa- 
rendra Narayan Singh (6), the learned 
Judges recognised the extensive jurisdic¬ 
tion of the Court under r. 33, O. XLI, C.P.C., 
It seems to me that there was no warrant 
for limiting tlie very wide terms of the rule 
in the manner in which tlie learned Judges 
are reported to liave done in the case of 
Ramchandra Chowdhury v. Madho Prasad 
Chatterji (7). Imay refer also to three Madras 
cases that have been cited before me. In 
the case of Gopalasamy Iyengar v. Nnm- 
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{.p 62 Ind. Caa. 121; 44 M. 

1.. j. 65; (1921) M. W. N. 53 
(5) 58 Ind. Cas. 114; 43 A. 85; 
r. P. L. R. (A.) 309. 

(6; 54 Ind. Cas 636; 24 C. W. N. 

^^(7) 36 Ind. Cas, 537; (1918j Pat. 26; 5 P. L.W. 213. 


at p. 240; 40 M. 
18 A. L. J. 925; 2 
110; .30 C. L. J. 
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machi Ueddiar (8i, the le.irjieh .liulgt-s ^iK-nk 
of orders under r. 33 of O. XLl, being made 
out of consistency and state that tlie mere 
fact that a parly has not appealed is not 
sutiicient to refuse relief to him. In the 
case of Siihbin-<ii/tilii yaidii v. Pupdnimal 
(9), on a limling of limitation by the 
lower Ai>pellate Court the decree against a 
defendant who liad not appealed was also 
set aside, lii the case of Hama v. 

Vanamaindlai Aiiidv (10), Mr. Justice 8ada- 
siva Iyer in the second appeal imj)osed a 
condition of a sum of money on the plaintiff 
before lie could obtain possession even 
though the defendant had not preferred an 
appeal for obtaining sucli relief. 

1 liave, therefore, come to the conclusion 
that the lower Aj^pellate Court not only had 
jurisdiction to dismiss the plaintiff's' suit 
under the provisions of r. 33, of (). XLI, but 
that in the circumstances of the case there 
was no improper exercise of judicial dis¬ 
cretion by that Court. 

But it has been argued before me by Mr. T. 
L. Venkatarama Iyer, the learned Vakil for 
the appellant, that the decision of the lower 
Appellate Court to the effect that the plaint¬ 
iff liad no right of suit because he had jio 
right to redeem is wrong. The plaintiff Avas 
not only attaching creditor of the suit pro¬ 
perty but became purchaser of that iiroperty 
at the execution sale long before the pur¬ 
chase by the defendant under his mortgage- 
decree. It is true that under the provisions 
of s. 91 of the Transfer of Property Act an 
attaching creditor is a person who is accord¬ 
ed by that Statute a righi to redeem. Tlie 
right is given to him not because he has 
otherwise any interest in the mortgaged 
property or even because the attachment 
creates any such interest in him but merely 
because the Legislature has thouglit fit to 
give such a right. Section 91 of the Trans¬ 
fer of Property Act in enumerating persons 
who may redeem and sue for the redemp¬ 
tion of mortgaged property includes in 
cl. (/): “A judgment-creditor of the mort¬ 
gagor when he has obtained execution by 
attachment of the mortgagor’s interest in 
the property.” It follows from this that 
the statutory right given by cl. (/) of s. 91 
of the Transfer of Property Act can be 
exercised only by a person who answers to 
the description of the person referred to 


(8) 74 Ind. Cas. 416; 17 L. 
(1923) A. I. R. iM.) 392. 

(9) 29 Ind. Cas. 579. 

(10) 27 lad. Cas. 336. 


'V. 254 at p. 272; 


in tlial clause, namely, n judgment-creditor 
of the mortgagor Avhen he has obtained 
e.xecutiori by attachment of the mortgagor’s 
interest in the property, and it follows 
that when a person ceases to answer to 
that description or posse.ss that character, 
he ceases to have the right accorded to 
him of redeeming the property. The 
question then is whether on the date of 
the institution of the suit by the plaintiff 
he possessed such character or answered 
to the description in cl. (f), namely, “a 
judgment-creditor of the mortgagor, Avhen 
he has obtained execution by attachment 
of the mortgagor's interest in the property,” 
Mr. P. R. Srinivasa Iyengar, tlie learned 
Vakil for the res|)ondent, ai'giied that by 
reason of his own purchase the plaintiff 
had long before his present suit shed his 
character as judgment-creditor, and that, 
therefore, no right of redemption could be 
claimed by liim in his capacity as attach¬ 
ing decree-holder. I find that ’ this is the 
view of the law taken by the learned 
Judges in the case of Chamiyappa Tharakan 
y.Ramo tyeri-t). At the bottom of page 240* 
the learned Chief Justice says as follows: — 
“Even if there had been no such decree, 
the attachment and the attaching decree- 
liolder’s right of redemption would have 
come to an end on the 9tli of November 
1908, when lie brouglit the judgment- 
debtor’s interest to sale and it 'vas 
acquired by the auction-purchaser through 
Avhom the plaintiff claims.” I respectfully 
agree with his vieAv. Whatever rights as 
purchaser the decree-holder may get, there 
can be no doubt that on his pur¬ 
chase he sheds his character as 
attaching decree-holder. He is in no sense 
the purchaser of anj’ right which is accord¬ 
ed by the Statute to the attaching decree- 
holder because he is the purchaser only 
of the right, title and interest of the 
judgment-debtor in the property. If he 
should make a claim for redemption as 
representing the judgment-debtor, he would 
be met by the ansAver that the mortgagor 
had been made a party to the mortgage- 
suit. Preferring to folloAv, as I do, the 
decision in Chamiyappa Tharakan v. 
Rama Iyer (4), it seems to me sufficient 
merely to state that on the date of the 
suit by the plaintiff, he did not have 
vested in him any right to redeem the pro¬ 
perty and that, therefore, the lower Appellate 
Court was right in finding accordingly 
•rage of 44 M.~[Kd.] ^ 
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It has also been ably argued on behalf 
of the appellant that on the date on which 
the defendant as mortgagee instituted his 
suit on the mortgage, the plaiiitiif 
still held his character as attach¬ 
ing decree-holder and that, therefore, 
he was liable to be made a party to the 
mortgage-suit under the provisions of 
O. XXXIV, r. 1, C. P. C. and that as he 
was not made such a party any decree 
passed or proceedings taken in the ^ suit 
could not possibly bind him. I fail to 
see how this could possibly help the 
plaintiff if on the date of his suit he had 
no right to redeem. However, that may 
be, I am inclined to think, following the 
opinion of the learned Judges who decided 
the case of Cfiamiyappa Tharakan v. Rama 
Iyer (4) that in 6. XXXIV, r. 1, C. P. C., 
the expression “having an interest either in 
the mortgage security or in the right of 
redemption" cannot include a person who 
has a mere statutory right to redeem given 
to him under cl (/) of s. 91 of the 
Transfer of Property Act and that the 
expression “in the right of redemption 
means and refers only to an interest in 
the estate itself which is called the e(iuity 
of redemption. 

The observations to the contrary in the 

case of Venkata Seetfiaramaya y. Venkata- 
ramaya (3) have been refused to be 
followed in the later case ot Chaniiyappa 
Tharakan v. Rama Iyer (4). 

I have, therefore, come to the conclu¬ 
sion that the lower Appellate Court Avas 
right in deciding that the plaintiff had on 
the date of his suit no right to redeem 
and that, therefore, he had no right 
to maintain the suit. The second appeal, 
therefore, fails and should be dismissed 
Avith costs. 

A'. N. V. Appeal dismissed. 

N. H, 


LAHORE HIGH COURT, 

Second Civil Appeal No. 2617 of 1920. 

June 4, 1923. 

Present: —Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice Campbell. 
MEHR CHAND— Plaintiff—Appellant 

versus 

Tur Firm JUCAL KISHORE-GULAB 
SINGH— Defbxdants—Respondents. 

Contract Act {IX of 1S72), s. 78—Sale of goo<ls — 
Breach of contract by vendee — Vendor, remedy of — 
. Pama^est meanire of. 


Where a vendor is obliged to re-sell ihe gondson 
nceount of the breach of contract by tljc vend* * to 
accept and pay for the goods, lie (the vendor.' is 
entitled to ehum damages to the amount i-f the 
difference between the contract-price and tlu* rnaiket 
price on due date. 

vSecond appeal from a decree of tlie 
District Judge, Delhi, dated the 7th August 
1920, reA^ersing that of the Junior Subordi¬ 
nate Judge, Second Class, Delhi, dated the 
7th October 1919. 

Mr. Skamair Chand, fur the Appellant. 
Laid Sardka Ram, for the Respondents, 

JUDGMENT. —This is a second appeal 
against an appellate decree of the District 
Judge, Delhi. 

The defendants admittedly, on the 2()th 
August 1918, agreed to purchase from the 
plaintiff 5 cases of cloth at Ks. 39-2 per 
piece to be delivered on the 7th October 
1918. The plaintiff came into Court alleg¬ 
ing that the defendants had failed to take 
deliA^'ery or to pay the price and had thus 
broken the contract. He alleged further 
that he had been obliged to resell the goods 
in December 1918 incurring a loss of 
Rs. 3,508-12-3, Avhich amount he claimed. 

Tlie defendants pleaded that the goods 
Avere neither specified nor appropriated, 
that they AA^ere not with the plaintiff on due 
date, that the latter had no right of re-sale, 
and that in point of fact they themselves on 
7th October 1918 had sold the goods back 
to the plaintiff at Rs. 33-4 per piece. 

The Trial Court decreed the plaintiff’s 
claim, but on appeal the learned District 
Judge decided that tliere had been neither 
appropriation nor assent by the buyers to 
appropriation, that property in the goods 
liad never passed and that thus there could 
have been no re-sale at the buyers' risk. 
He reversed tlie decree of the Trial Court 
and dismissed the suit holding further that 
no decree for damages based on the market- 
price on due date could be granted because 
the suit had been based merely upon the 
alleged re-sale and Avas merely for the 
amount of short proceeds on that re-sale. 
Both Courts agreed in finding that there had 
been no sale back by the defendants on the 
7th October. 

In this Court it has been argued for the 
plaintiff-appellant, firstly, that there Avas no 
issue in the Trial Court on the question 
of appropriation of the goods, but this con¬ 
tention is without force, for the question AA'as 
included in issue No. 2 framed by the Trial 
Court the terms of Avhich. Avere, “was there 
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any valid or regular sale"? Obviously there 
could have been no valid and regular .«ale 
\inless the goods had been appropriated to 
the contract and ownership in them had 
passed. 

The second plea is that at least the plaint- 
ift' was entitled to a decree for Rs. 1,468-12 
being the dilTerence bet^veen the admitted 
contract price and the rate of Rs. 33-4 per 
piece at which the defendants alleged that 
they had re-sold to the plaintiff on due date. 
Mr. Sardha Ram for the defendants-respon- 
dents contests this claim on the ground that 
the suit was brought only on an alleged re¬ 
sale and alsoouthe ground thatthe admission 
regarding the retransfer on due date was not 
conclusive against his clients and could 
have been proved to have been wrong had 
there been an issue on the question of the 
market-value on due date. We think, how¬ 
ever, that on the pleadings the plaintiff was 
entitled toaskfora decree for the difference 
between the contract-price and the market- 
price on due date in the alternative to his 
main claim. 

Not only did the defendants in their writ¬ 
ten statement assert that they had re-trans¬ 
ferred their bargain to the plaintiff on the 
due date at Rs. 33-4 per piece, but in the 
correspondence on the record they admitted 
that they were liable for the difference bet¬ 
ween this rate and the contract rate. It is 
inconceivable that they would have sold 
again at less than the market-rate. Had the 
market rate been more tlian Rs. 33-4 they 
could have taken delivery ajid minimised 
their loss by selling in the market. In the 
circumstances we think that there could be 
no better proof of the market value on the 
7th October 1918 than the defendants' plea 
and their admission in their replies to the 
notices sent to them by the plaintiff, parti¬ 
cularly the document marked D-1, dated the 
19th October 1918, in which the defendants 
say “ we are always ready to pay you at 
Rs. 5-14-0 per cent, per annum every time." 

We hold that the plaintiff was entitled 
to a decree for damages for breach of con¬ 
tract to purchase based on the difference 
between the contract-price and the market- 
price on the 7th October 1918, and that this 
latter price is proved to have been Rs. 33-4 
per piece. We accept the appeal and give the 
plaintiff a decree for Rs. 1,468-12 and direct 
that the parties shall bear their own costs 
throughout. 

K. s. D. Appeal accepted. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 318 of 1922. 

September 30, 1924. 

Present: —Mr. Justice Devadoss. 
VENKATASUBBIER— Plaintiff- 

Appellant 

versus 

SUNDARAMMA and others—Dependants 

—Respondents. . 

Hindu Law—Adoption subsequent to wife's death— 
Succession to relatives of wife—Adopted son, rights of. 

An adopted son can inherit to the relations of tlio 
wife of Ills adoptive fatlier only where she has taken 
part in the adoption, [p. .‘120, col. 2.] 

Where a Hindu subsequent to the death of bis 
wife, adopts a boy, the adopted son cannot inherit as 
a collateral to the relatives of the deceased wife of 
his adoptive father. 

A wife who does not or cannot take part in the 
adoption of a boy by her husband, cannot become the 
mother of the boy in the same sense as the wife who 
receives the boy in adoption and who is termed the 
“receiving: mother.” [p. 319, col. 2.J 

Tlie adoption of a boy being only to a man the 
relatitinship of the adoj>ler to the adopted boy is 
irrespective of there being an adoptive mother, 
[p. 321, col. 1.] 

(Case-law discussed.) 

Second appeal against a decree of the 
District Court, Salem, in Appeal Suit 
No. 207 of 1920, preferred against that 
of the Court of the District Munsif, 
Krislinagiri, in Original Suit No. 122 of 
1919. 

Mr. -1. Krishnaswami Iyer, for the Ap¬ 
pellants. 

iMr. C. V, Ancnithakrishna Iyer, for the 
Respondents. 

JUDGMENT.— The plaintiff is the 
son of a step-sister of one Narasimha Iyer. 
The first defendant is the widow of 
Narasimha Iyer. Defendants Nos. 3 and 4 
are the sons of another step-sister of 
Narasimha Ij’-er. Plaintiff’s suit is for a 
declaration that the alienation made by the 
first defendant in favour of the 
defendant is not binding upon the plaintiff 
and defendants Nos. 3 and 4, as they are the 
reversioners to the estate of Narasimha 
Tyer. Defendants Nos. 1 and 2 pleaded 
that the plaintiff and defendants Nos. 3 
and 4 were not the nearest reversioners 
and that one Subbu Narayana Iyer the 
adopted son of the husband of Venkachi 
Ammal, the sister of Narasimha Iyer, was 
the nearest revemioner to him. 

The District Munsif found that the 
alienation was not for purposes which 
could bind the reversionei's and dismisstd 
the suit on the ground that Subbu Narayana 
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Iyer was the nearest reversioner and not 
the plaintiff. 

The plaintiff's appeal to the District 
Court was dismissed on the ground that 
he was not the nearest reversioner. The 
plaintiff has preferred this appeal. ^ 

It is argued for the appellant that feuhbu 
Narayana Iyer could not inherit to the re¬ 
lations of Venkachi Ammal, the wife of 
Narasimha Iyer. It is admitted that Ven¬ 
kachi Ammal died before Narasimha Iyer 
adopted Subbu Narayana Iyer. The ques¬ 
tion is whether an adopted son can in¬ 
herit to the relations of a wife of the 
adoptive father. The contention of the 
Vakil for the appellant is that an adopted 
son can inherit to the relations of the re¬ 
ceiving mother only, in other words, an 
adopted son can inherit only to that wife of 
the adoptive father, who joins in the cere¬ 
mony of adoption. 

It is well-settled that if a man has two 
wives and makes one of the wives take 
part in adopting a boy, the wife so taking 
part in the adoption becomes the adoptive 
mother and the other wife is a step¬ 
mother. This point was settled in Anna- 
purni Nachiar v. Collector of Tinnevelly 
(1) which Avas affirmed on appeal by the 
privy Council in Annapunii Nachiar v. 
Forbes (2A The principle of these deci¬ 
sions is that it is open to the husband to 
select any one of the wives to take part 
in the adoption. The wife, so selected by 
him, is termed the receiving mother and, 
for all practical purposes becomes the 
mother and the adopted son inherits to 
her relations as a son born of her womb. 
Uma Su7iker Moitro y. Kali KomulMuzum- 
■ dar (3), Kali Komul Mozumdar y. ^ Uma 
Stinker Moitro (4) and Padmakumari Debt 
Chowdhrani v. Com't of Wards (5). 

A widow can make a valid adoption. 
Nagappa Udapa v. Subba Sastry 
and Ckandvasekharudu v. Bramhaiina (7). 
In the latter case, the learned Judges 

(1) 18 M. 277; 5 M. L. J. 121; 6 Iiicl. Dec. (s. s.) 

512. 

(2j 23 M. 1; 1 Bom. D. R. 611; 3 C. W. N. 730; 26 
I. A. 246; 9 M. L. J. 209; 7 Sar. P. 0. J. 591; 8 Inti. 
Dec. (N. 6.) 395 (P. C.). 

(3) 6 C. 256; 7 C. L. R. 145; 3 Ind. Dec. (n. s.) 168. 

(4) 10 0. 232; 13 V. L. R. 379; 10 I. A. 138; 7 Ind. 
J\u*. 553; 4 Sar. P. C. J, 458; 5 liid. Dec. (n. s.) 150 
(P 0.). 

(5) 8 C. 302; 81. A. 229; 4 Sar. P. 0. J. 285; 0 Ind. 
Jur. 148; 4 Ind. Dec. (n. s.) 198 fP. C.). 

(6) 2 M. H. 0. K. 367. 

17) 4 il. H. 0. R. 270, 
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were of opinion that an immarried 
man could make a valid adoption, ihe 
principle of the Hindu Law is that an 
adoption is made to the man, for a man 
can make an adoption not only without 
the consent of the wife but also in spite 
of her protest. The wife has no voice in 
the matter and she can be associated with 
the husband only if he desires her to do so. 
When a widow makes an adoption, under 
a power given by the husband, she makes 
the adoption only to the husband and not 
to herself. Where a husband does not 
associate any of his wives in the act of 
adoption, can it be said, that the wives ot 
the adopter become his mothers? A man 
can ask only one of his wives to take part 
in the adoption. In delivering the judg¬ 
ment of their Lordships of the Privy 
Council in Venkata Narasimha Appa 
Rotv v. Parthasarathy Appa Rom (8) 
Lord Moulton observed : “ Only one wife 

can receive a child in adoption so as to 
step into the position of being its adoptive 
mother. This is evident from the cases 
which establish that the receiving mother 
acquires in the eye of law the same posi¬ 
tion as a natural mother to such an extent 
that her parents become legally the 
maternal grandparents of the child. 
Where a wife does not take part in the 
adoption by the husband she becomes a 
step-mother if another wife takes part in the 

adoption. 

The contention on behalf of the respon¬ 
dent is that in this case the adopter had 
only one wife who was dead at the time 
of the adoption and that according to the 
Hindu Law it is the patni that takes iiart 
in all religious ceremonies and she being 
the only wife whom the adopter had, it 
must he considered that she was the mother 
of the adopted son. It is further argued 
that the adopted son becomes affiliated to 
the adopter and his wife, and, therefore, 
he must be treated as a son born to the 

wife. .. , 

The question is whetlier a wife, who 
does not or cannot take part in the adop¬ 
tion, can become the mother of the boy in 
the same sense as the wife who receives 
the boy in adoption and who is termed the 
receiving mother. ^Hiere is no direct 
authority on the pointy but a text in 

Dattaka Mimamsa is relied 
(8) 23 Ind. Cas. 166; 37 M. 199 at pp 220. 222; (1914) 
Ar W N ^ A L. J. 315; 18 C. . N. 5.74; JO M. 

L J 111; 15 M. LT. 285; 16 Bom. L. R. 328; 41 1. 

A. 51 C.}. 
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contention that it is really the receiving 
mother that becomes the mother of tiie 
adopted boy in the full sense of the term 
so as to enable tlie adopted boy to inherit 
to his adoptive mother's relations. The 
text is in Ch. VI, veme 50: “The fore¬ 
fathers of the adoptive mother only are 
also the maternal grandsires of sons given 
and the rest; for the rule regarding the 
paternal, is equally uiqdical)le to the mater¬ 
nal grandsires of adopted sons.” This 
shows tliat the relations of the adoptive 
mother only are the maternal relations of 
the adopted son. If a wife of the man 
who makes an adoption does not join in 
the adoption, she cannot become the receiv¬ 
ing mother or adoptive mother. Relying 
upon this text, Golabchandra Sarkar Sastri 
in his_ work on “ The Hindu Law of 
Adoption " is of opinion that it is the 
adopted son that can inherit to the relations 
of his adopted mother only. He observes 
at page 215 : “ In order that the affiliation 
may be complete, it appears to be neces¬ 
sary that the wife also should join in 
adopting a son.” At page 227 he remarks: 

*' To be a son to her for legal and religi¬ 
ous purposes it appears to be necessary 
that she should join in the ceremony of 

accepting tlie boy adopted by the husband, 

for in the absence of her acceptance, she 
cannot be called ‘ adoptive mother." At 
page 419 (E) he says: “But it should be 
observed that although the husband’s 
son is deemed by courtesy to be the wife's 
son, yet acceptance by the wife is absolute¬ 
ly necessary to constitute the liusband’s 
adoptee her legal son. Even wlien a man 
has only one wife, and the man alone 
adopts, and the wife does not join in the 
act of adoption or concur on it, the le^-al 
relation of mother and son cannot azuse 
between them. There can be no actual 
and legal relation of mother and son bet¬ 
ween the wife taking no part in the 
adoption and the husband’s adopted son 
any more than between a Avife and the 
husband’s begotten son by her co-wife.” 

It is clear that the wife in order to haA-e 
the real relation of mother and son should 
join the husband in making the adoption. 

If she does not, she stands only in the 
position of a step-mother. As the adoption 
is made only to the husband and as a 
bachelor or Avidower can adopt it is but 
reasonable that the wife in order to have 
the legal relation of mother and son should 
join in the act of adoption. If an unmar- 
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rie<l mail makes an adoption and after- 
Avards marries two wives can it be said 
that both the wiA-es are adoptive mothers ? 

It is contended that AA'here there are two or 
more AviA'es, the wife orwives Avho donottake 
part in the adoption, become step-mothers, 
but where there is only one Avife, she 
becomes the adoptive mother AA’hetlier she 
joins in the act of adoption or not. It is 
difficult to accept this argument, for it 
AvoLild lead to this conclusion that Avhen a 
nnu having more than one Avife makes an 
adoption Avitliout making any one of the 
wiA'es take part in the adoption, all Avould 
become adoptiv^e mothers. This is opposed 
to the obserA'ation of their Lordships of 
the PriA'y Council in ]"‘enfcata Narasimha 
Appa Row V. Parthasarathy Appa Row (8): 

lo hold that a child could bear 
such a relationship to more than one 
mother avouM be entirely contrary to settled 
laAv and Avould pz'oduce inextricable confu¬ 
sion in the law of inheritance.” 

Mr. Ananlhakrishna Iyer, la 3 "s streas on 
the text of Nanda Pandithar in Dattakka 
Mirnamsa, Pai't I, verse 22; “In conse¬ 
quence of the superiority of the husband by 
his mere act of adoption, the filiation of 
the adopted, as son of the Avife, is complete 
in the same manner as her propertj*, in 
any Ollier thing accepted by the husband.” 

Ml’. Mayne, in his book, notes this text, 
as authority, for the position that an adop¬ 
tive mother has the same relation to the 
adopted boy as a natural mother Avould: 
(Vide Majme, para. 166). He does not ex¬ 
press any opinion as to the relationship 
of the only wife of the adopter Avho does 
not take part in the adoption bj’’ the hus¬ 
band. If it is open to a husband to select 
any of liis AA-ives to join in adopting a 
bojq it is also open to him to make an 
adoption AA’ithout joining any of them in 
the act of adoption. The cases of 
Bhugwandas v. Bachoo Hxirkissandas 9) and 
Anandi Ram Pai v. Hari Suba Pai (10) 
Avhich lay down that an adopted son is 
for all purposes, the son of the adoptive 
mother, do not help to solve the question. 
An argument Avas adA'anced that as the 
adopted boy loses his right in the natural 
family to his mother’s relations, he must 
be held to acquire such rights in the 
adopter’s family’. This argument overlooks 

(9) 32 lud. Cas, 40 B. 270; 30 M. L. J. 193; U 
A. L. J. 185; 3 L. W. 259; 19 M L. T. 193; 18 Bora. 

L. R. 172; (1916) I M. \V. X. 258; 23 C. L. J. 395; 20 
O. W. N. 702; 43 I. A. 56 (P, C.l. 

(10) 3 lud. Cas. 745; 33 B. 404; 11 Bom. t. B. 641. 
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the fact that an. unmarried man, a bachelor 
could make adoption, in which case the 
boy can have no adoptive mother at all. 
The question is not what he gains or 
loses. The adoption being only to a man 
the relationship of the adopter to the 
adopted boy is irrespective of there being 
an adoptive mother. 

In this case, the wife was dead at the 
time of the adoption. The adoption being 
after death, it cannot be said by any fic¬ 
tion that she took part in the adoption. 
The argument that she was a pat7ii and, 
therefore, she must be held to be the 
mother, is, I think, not a satisfactory 
argument. Supposing that Narasiniha 
Iyer, had two wives, who were dead at 
the time of the adoption, could it be said 
that both the deceased wives became the 
adoptive mothers when the adoption was 
made. Mr. Ananthakrishna Iyer remarked 
that it was unnecessary to speculate upon 
matters not actually before the Court for 
decision. But in considering whether a 
principle is sound or not we must see 
what the logical consequence of the prin¬ 
ciple would be. The case would be differ¬ 
ent if there is express authority for the 
position, in which case, the reasonableness 
or otherwise of the authority need not be 
considered. But in this case, there is an 
absence of authority except the text of 
Nanda Pandithar in Dattaka Mimamsa, 
already referred to. I think, the opinion 
of a Sanskrit scholar like Golab-Chandar 
Sarkar Sastri, is entitled to considerable 
weight. Apart from his view, I think 
considering the principle of the various 
decisions on the point and especially the 
decision in Annapurni Nachiar v. CoUectoi' 
of Tinnevelly (1) and Annajnirni Nachiar 
V. Forbes (2), I hold that an adopted boy 
cannot inherit to the relations of the wife 
of the adoptive father, who does not take 
part in adopting him or, in other words, 
he can only inherit to the adoptive mother’s 
relations and not to the wife of the adop¬ 
tive father who does not take part in tlie 
adoption. 

I allow the ai)peal. Inasmuch as the 
District Court has disposed of the appeal 
in its findings on issue No. 1, 1 remand the 
appeal to the District Court for disposal 
after recording findings on the remaining 
issues. Costs will abide the result; Court- 
fee in this Court to be refunded. 

V, N. v. Aj} 2 )eal allowed, 

Z. K. 


LAHORE HIGH COURT, 

CivilRevision No. 9 of 192-1. 

May 23, 1924. 

Present :—Sir Shadi Lai, Kt., Chief Justice. 

MOTI RAM— Plaintiff—Petitioner 

VC, vs US 

The Firm KISHORl LAL-RAM 

SARUP— Defendants—Respondents. 

Practice—Witnesses not served—Process-servtr, 
iieoligence of — Suit, whether can be dismissed. 

Where plaiiititTs application for summoning wit¬ 
nesses was granted and he deposited the diet money 
as well as the process-fee. but the witnesses were not 
Served on account of the negligence of the process- 
server and the plaiiitifl's sviit was dismissed for want 

of proof: . , , , 

Held, that tlio plaint iff could not he punished for 
the negligence of an otticer of the Court, 

Petition, under s. 25 of Act IX of 1887, 
Small Cause Courts Act, for revision of a 
decree of the Small t’ause Court, Lahore, 
dated tlxe 3rd December 1923. 

Lala Pai'kash Chandar fui' Mr. Sugar 
for Hie Appellant. 

Lala Ram. Lahhaya, forthe Respondents. 

JUDGMENT.—On the 20tii Novem¬ 
ber 1923, the plaintiff made an application 
for summoning two witnesses and deposited 
the diet money as well as the process-fee. 
This application was granted by the Court, 
but it seems that the summonses were pot 
served with the result that the plaintiff s 
suit has been practically dismissed for want 
of proof. Now both the witnesses were re¬ 
sidents of Lahore, and if the process-server 
had done his duty there ought not to have 
been any difficulty in serving the witnesses 
before the date fixed for the hearing. 

I consider that the process-server was re- 
sponsiblefor not serving the summonses and 
that the plaintiff shall not be punished for 
the negligence of an officer of the Court. 
Accordingly I accept Hie application and 
setting aside the judgment of Hie lower 
Court, direct it to decide the case after 
hearing such evidence as the parties may 
desire to produce. I make no order as to 
costs in this Court. 

K. s. D. Application accepted. 
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MADRAS HIGH COURT. 

Civil Kevision Petition No. 26 of 1924. 

July 16, 1924, 

Present:—Mr. Justice Wallace and 
Mr. Justice Jackson. 

K. V. PALANISAMI PILLAI— 

Petitioner— 
re rsns 

R. SRINIVASARANGACHARIAR- 

Respondext. 

Marhas Di^strict .Municipaliticif Act (V of 1020) _ 

Pules for preparation of electoral rolls, ?-r. 7,S \o)—"Pre~ 
parotion , whether inclvdes action of revising author¬ 
ity — "Proceedings," meaning of. 

Ill tlie nile.s for the preparation of electoral rolls 
iiQcler the Madras District Municipalities Act. the word 
“preparation ' is used both in a general and in a re¬ 
stricted sense in different places. In r. 8 of the mles. 
which provides that no failure to observ’e the direc¬ 
tions regarding the preparation of the electoral roll 
shall entitle any one to qviestion the validity and con¬ 
clusiveness of the registers in election proceedings, the 
worfl "preparation" is used in the general sense and 
includes the action of the revising authority. 

Therefore, a Judge inquiring into an election dis¬ 
pute cannot go behind the electoral roll which is final 
and inquire into alleged defects in the prccedure 
followed by the authority revising an electoral roil. 
T'nder r. 7 of the said rules, the revising authority 
must consist of the Chairman of the Municipalifv and 
two unofficial gentlemen nominated by the Collector, 
but an order admitting a claim to be ' entered in the 
electoral roll cannot be questioned on the ground that 
it was signed by the Chairman and only one unofficial, 
instead of two as required by the rules. 

The word “froceedings" in r. 8 («) of the above ntles 
is of the widevSt import and includes an inqiiin* into an 
election dispute. 

Petition, under s. 115 of Act Vof 1908 and 
s. 106 of the Goveiiiment of India Vet 
praying the High Court to revise an order 
of the Court of the Subordinate Judo'e 
Trichinopoly, dated the 5th Januarv 1924’ 
in O. P. No. 10 of 1923. ‘ ’ 

Mr. y. L. Ethiraj, for the Appellant. 

Messrs. /. R. Raviachandra Iyer and 5 
Ramasivamy Dikshit, for the Resnondent 

JUDGMENT.- This case arises out of 
___ Municipalitv of 

vSnrangam. The petitioner in this Coiirf- 
Mr. R, Palanisami Pillai obtained 37 votes 
and the respondent Mr. R. Srinivasa Ranea 
Chariarl4 votes at a poll for filling up the 
vacancy of Councillor held on 29lh Seotem 
her 1923. The respondent filed an effin 
petition contending infer alia that the 
petitioner s name had been wrongly 
in the electoral roll and, therefore, he was 
disqualified under s. 48 (J) (a) Madra<« Anf 
Vof 1920. “No pei^on shall\rqualified 
for election as a Councillor unless the name 
of such person appears on the electoral 
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poll'’. The Subordinate Judge of Trichino- 
poly inquired into the petition and found 
that although the petitioner's name had 
not been clearly entered in the preliminary 
roll, the matter had been taken before Ihe 
revising authority and his claim for registra¬ 
tion had been admitted, Lxs. D, D-1. But 
the revising authority under r. 7 of Ihe 
rules for the preparation of electoral tolls 
shall be the Chairman and two unofficial 
gentlemen jiominated by the Collector and 
such authority shall sit in open Court. The 
order admitting the claim (Ex. D-1) is 
signed by the Chairman and one unofficial 
gentleman, Tlierefore, the learned Sub¬ 
ordinate Judge has held that the revision 
was ultra vires and has accordingly unsealed 
the petitioner Mr. Palanisami Pillai as be¬ 
ing an unqualified candidate. The peti¬ 
tioner does not now traverse this finding 
on its merits, but contends that the Judge 
inquiring into the dispute cannot go behind 
the Electoral roll which is final. He relied 
upon r. 8 (e) of the Rules for the Prepaia- 
tion of electoral rolls. “No failure to 
observe the dates prescribed in these iides 
or to observe other directions regarding 
the preparation of the electoral roll shall 
entitle any one to question the validity and 
conclusiveness of the registers in election 
proceedings”. As observed in his Order of 
Reference by AVallace, J., who originally 
heard this civil revision petition, this rule 
would settle tlie question were there no 
ambiguity as to the meaning of the word 
“preparation" which is sometimes in these 
rules themselves used to include revision, 
and sometimes to describe the preliminai'y 
stage before revision. Thus when the Act 
itself (V of 1920) s. 44 (1) enjoins that “Ihe 
Chairman shall annually prepare and 
publish an electoral roll,” both “prepaia- 
lion and revision” are obviously included 
in the term “prepare.” So too in imles “pie- 
paration, claims and objections, revising 
authority and final publication,” all fall 
under the main heading “Rules for the Pie- 
paration of. Electoral Rolls in Municipali¬ 
ties” and “preparation” in this main heading 
must be used in a comprehensive sense. 
The sub-head “preparation” rr. 1 to 3, is in 
the restricted sense and refers entirely to 
the preparation of the preliminary rcll. 
Compare r. 3 (6). Next come claims and 
objections and revising authority still under 
the main general heading of “preparaticn.*^ 
Then under the sub-head, “final publication” 
comes the rule in question 8 (e) ‘failure 
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to observe directions regarding the prepara¬ 
tion of the electoral roll shall not entitle 
any one to question the conclusiveness of 
the register”. Taken by itself this must 
mean the general preparation and publica¬ 
tion, for there could obviously be no sense 
in giving special finality to the preliminaiy 
preparation of the roll, the revision of which 
is expressly provided for. But in 8 (/) "the 
preparation, revision and publication of the 
electoral roll may take place on such dates, 
etc.,” preparation is undoubtedly used as 
meaning preliminary preparation. While 
in 8 (g) “None of the officers entrusted with 
the preparation of the rolls shall be lield 
legally liable for their completeness of ac¬ 
curacy” the word “preparation” must again 
refer to the whole process, for it would be 
absured to relieve from liability the officers 
who make the preliminary preparation but 
to deny the same relief to those engaged 
in the revision and publication. It must be 
taken, therefore, that "preparation” is used 
both in a general and in restricted sense 
in different portions of the same rules and 
we find that in r. 8 (e) "preparation” is in 
the general sense and includes the action 
of the revising authority. 

It was further contended on behalf of the 
respondent that election proceedings in 
r. 8 (e) is not intended to include an inquiry 
into an election dispute. No such distinc¬ 
tion is to be found in the Act or rules, and 
the word “proceedings” is of the widest 
import and may well include an inquiry 
into an election dispute. The rules for 
decision of disputes are drawn up by virtue 
of the authority conveyed by s. 303 (2) {b) 
"he may make rules with reference to all 
matters relating to elections”, and an in¬ 
quiry held under rules must be regarded 
as an election proceeding. 

Accordingly the validity and conclusi¬ 
veness of the register cannot he questioned 
in these proceedings, and the petitioner 
Mr. R. V. Palanisami Pillai must be held to 
have been duly elected. The civil revision 
petition is allowed with costs throughout. 

V. N. V, Petition allowed. 
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LAHORE HIGH COURT. 

Letters Patent Appeal No. 216 of 1923. 

March 28, 1924. 

Present;—Sir Shadi Lai, Kt., Chief 

Justice, and Mr. Justice Le-Kossignol. 

PAKTAP DAS— Plaintiff- Appellant 

versus 

NAND SINGH M AND ANOTHER— 
Defendants—Respondents. 

Transfer of Property Act (IV of 10 —Coni- 

promi^e conferring full proprktary right—Rejilriedon 
on power of alienation, whether valid. 

When fail proprietary rights pass to a ]>erson under 
a deed of compromise, any restriction contained in 
the comj)romi6C on the power of alienation is a 
derogation from the full proprietary right conferred 
upon him and is consequently void. 

Letters Patent appeal against the judg¬ 
ment and decree of Mr. Justice Harrison, 
in Civil Appeal No. 534 of 1923, and reported 
as 76 Ind. Cas. 16, reversing that of the 
District Judge, Ludhiana, dated the 19th 
June 1923. 

Dr. Nand Lai, for the Appellant. 

Mr. Dev Raj Sau'hncy, for the Respond¬ 
ents. 

JUDGMENT. —A dispute between the 
parties regarding the title of the respon¬ 
dents to a large area of land was ter¬ 
minated by a compromise between them 
before the Revenue Authorities. The com¬ 
promise provided that the defendants-res- 
pondents should surrender to the plaintiff 
possession of a certain portion of the area 
and that the residue in the possession of 
the defendants-respondents should be en¬ 
tered as theirs in proprietary right sub¬ 
ject to the condition tiiat the respondents 
should have no power to alienate the land 
the proprietaiy title in which was thus 
conceded to them. Subsequently the de¬ 
fendants alienated a portion of the land hy 
a mortgage and this appeal arises out of 
a suit brought by the plaintiff fora declara¬ 
tion that the mortgage is null and void. 

The learned Judge in Chambers dismiss¬ 
ed the plaintiff’s suit on the ground that 
when a full proprietary right had pass¬ 
ed to the defendants the restriction in 
respect of the alienation was null and void 
inasmuch as it is opposed to the princi¬ 
ples underlying s. 10 of the Transfer of 
Property Act and results in the creation of 
a title which is unknown in law. 

Having heard. Counsel for both sides we 

are of the opinion that the decision of the 
Court below is correct, that the restriction 
contained in the compromise on the power 
of alienation is a derogation from the full 
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proprietary right conferred upon the de¬ 
fendants and is consequently void. 

We accordingly dismiss the appeal Avith 
costs. 

K. s. D. Appeal dismissed. 


RANGOON HIGH COURT* 

Civil Revision^ No. 75 of 1924. 

August 29. 1924. 

Present: —Mr. Justice Young. 

MA NAW NAW axd another— 

Applicants 

versus 

V. E. S. S. M. SOMASUNDRAM CHETTY 

—Respondent. 

Limitation Act (IX of lOOS), 3. o, applicability of — 
Application to set aside ex parte decree. 

Sections of the Limitation. Act applies only to 
appeals or applications for a review of judgment or for 
leave to appeal and not to an application for setting 
aside an ex parte decree or an order of dismissal for 
default. 

Civil revision against the decree of the 
Township Court, Nyaunglebin, in Civil 
Regular No. 177 of 1923. 

Mr. Kyaw Din, for the Applicants. 

Mr. Barnabas, for the Respondent. 

JUDGMENT.— This was a suit for 
redemption of certain lands alleged to be 
mortgaged. The defendants were served 
but failed to appear, and on the 30th May 
1923 the plaintiff obtained a decree ex* parte 
On the 26th September 1923 the defendant 
applied under O. IX, r. 13, to have the ex 
parte decree set aside, and summons was 
issued to the plaintiff to show cause Avhy 
this should not be done. After several ad¬ 
journments the matter was set down for 
argument on the 17th November 1923, Avheu 
the plaintiff appeared, and the defendant’s 
Advocate but not the defendant. The de¬ 
fendant’s Advocate then obtained leave to 
Avithdraw from the application Avhich, in the 
absence of the defendant, A\*as dismissed 

On the nth January 1924. the defendant 
again filed a fresh petition which was 
either to re open the ex parte decree or to 
•set aside the dismissal order of the 17th Nov¬ 
ember 1923. 

Viewed as a second application to re-open 
the cx parte decree, the petition is barred 
Ainder Art. 164 of the Limitation Act Avhich 
provides that the application must be 
made withm thirty days of the date of the 


decree or when the summons Avas not 
serA’ed Avithin thirty days from the. date 
AA'hen the applicant obtained knoAAdedge of 
the decree. Here the decree AAas dated the 
30th August 1923, and the respondent was 
served AA'ith substituted service and, therefore, 
is presumed to have had knowledge of it. It 
AA’as, therefore, hopelessly barred. If he be 
assumed not to liave had knoAvledge of the 
decree till the 17th November 1923, his ap¬ 
plication is equally barred. 

VicAved as an application to set aside the 
order of dismissal passed on the 17th 
NoA*ember 1923, it AA'as equally haired by 
Art. 164 AA’hich provides a similar period of 
limitation. In neither case could relief be 
had under s. 5 of the Act, AA’hich applies 
only to appeals or applications for a revicAV 
of judgment or for leave to appeal. 

Defendant’s learned Counsel asks me to 
treat this application as one for reAueAV, but 
I cannot do so. In the first place the ap¬ 
plication Avas not one for revieAv but to set 
aside the ex parte decree and re open the 
suit; and in the second it was not stamped 
as an application for review; and in the 
third place the negligence of the former 
agent of the defendant AA'hiuh is the ground 
put forward is no justification for applying 
for this particular remedy. 

The order, re-opening the suit, must be 
set aside and the decree remain standing 
and the applicants have their costs four 
gold mohui's of the application. 

K. s. D. Order set aside. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

CiA'iL Rea’ision No. 135 of 1924. 
October 30, 1924. 

Present: —Mr. Dalai, J. C. 
Musamviat RABBUL ARFIN and others 
—Defendants—Applica.vts 

versus 

BABU RAZA— Plaintiff—Opposite Partt. 

Civil Procedure Code (Act V of 1908), s. 115 — 
0. XXIII, r. I — Withdrawal of s'dt, permission for, 
after conclusion of trial —Irregularity —Revision. 

It is the duty of the High Coiirt to see that justice 
is properly done and that a subordinate Court does 
not p^ any orders transparently for the purpose of 
avoiding the trouble of writing a judgment, [p. 325, 

After the evidence of both the parties to a suit had 
Ireen recorded and a date was fixed for arguments 


[85 T. C. 1925] 


BARKETT BROS. LTD. V. FOWLl. 



plaintiff made an application to the Court fur permis¬ 
sion to withdraw the suit willi leave to bring ii fresh 
suit on the same cause of action and the Court granted 
such leave. On revision; 

Held, (1) that the Trial Court had exercised its 
jurisdiction with gross irregularity and that palpable 
injustice was done to the defendant by the order 
passed by the Trial Court; 

(2) that in such circumstances the High Court was 
entitled to interfere in revision and to set aside the 
order of the lower Court. 

Application, under s. 115, C. P. C., for 
revision of an order of the Additional Sub¬ 
ordinate Judge, Gonda, dated thedth August 
1924, in Regular Suit No. 28 of 1924. 

Mr. M. Wasim, for the Applicants. 

Mr. M. Aynb, for the Opposite Party. 

ORDER. —The suit for the cancellation 
of a gift u’as instituted on the 7th of April 
1923. It went through various .stages of 
proceedings. All the witnesses for the 
plaintiff were examined and also all the 
witnesses for the defence. The 4th of 
August 1924, 16 months after the suit was 
instituted, was fixed for arguments. On 
that day the guardian of the plaintiff put 
in an application for withdrawal of the 
suit with permission to bring a fresh suit 
in respect of the same subject-matter. The 
lower Court in its wisdom considered that 
the grounds given in the petition of the 
plaintiff were sufficient for allowing such 
a conditional withdrawal. Tome this seems 
to be a travesty of justice and an abuse of 
the process of law. It was asserted on 
behalf of the respondent that this Court 
had no jurisdiction to interfere by way of 
revision in a case like the present. Such 
cannot possibly be the law. It is the duty 
of this Court and specially of the Judge at 
present presiding in this Court as head of 
tlie judiciary in the Province to see that 
justice is properly done and that a subor¬ 
dinate Court does not pass certain orders 
transparently for the purpose of avoiding 
the trouble of writing a judgment. The 
lower Court has exercised its jurisdiction 
with gross irregularity. When a litigant 
has been dragged througli the Court for 16 
months, to permit all that trouble to be 
wiped out, to have the sword hanging over 
his head again and to give the plaintiff an 
opportunity of dragging the defendant 
again through the same mire of litigation 
would bring justice and proceedings in a 
Court of Law into utter contempt. This 
Court is certainly entitled to interfere 
where the facts are so gross and palpable 
injustice has been done. 


If the plaintiff desired to amend tlie piuint 
it was open to him to apply for amendment 
Avhich can be done at any stage of the pro¬ 
ceedings but a case brought to this limit 
after 16 months must be taken to a close. 
I set aside the order of the lower C'ourt 
completely and remand the suit to it for a 
trial from the date 4th August 1924 after 
cancellation of the judgment and decree 
of that date. It will be open to the Court 
to grant amendment of the plaint, to fix 
further issues and toexamine more witnesses. 
If the plaintiff likes he can withdraw tlie 
suit without permission to bring a fresh 
suit on the same cause of action. What¬ 
ever happens, the plaintiff should be com¬ 
pelled to conduct the litigation in such a 
way as to put an end thereto. 

I set aside the order and decree of the 
lower Court and remand the suit to it 
under O. XLIV, r. 23, for trial according to 
the instructions given above. Costs liere 
and heretofore shall abide the result. 

7 K Order set aside. 


RANGOON HIGH COURT, 

Civil Revision No. 180 of 1924. 

December 5, 1924. 

Present .-—Mr. Justice Godfrey. 
BARNETT BROS., Ltd.—Applicants 

—Petitioners 


versus 

E. FOWLE AND another—Defendants— 

Respondents. 

Civil Procedure Code (Act 1 of lOOS), s. 2 (ii^, 0, 
XXII, r. Defendant, death of—Legal representativCt 
appointment of—Representation to estate not taken out 

—Plaintiff, duty of. j j # j * • 

The widow or brother of a deceased defendant is 
not necessarily his legal representative who must bo 
his executor or administrator, or a person who lias 
intermeddled with his estate and so made himself 
executor de son U/rt. [p. 328. col. l.J 

Where no representation has been taken out of a 
deceased defendent’s estate the only course of the 
plainliff is to take proceedings to have an adminis¬ 
trator appointed. [t6id.] . O T 1 T^ 

Siikh Nandan v. Rennick, 4 A. 19.-*_ ^ 

L'i 8)801, Framji Dorahji v. Adarji Dorabji, 18 IL 
337- 9 Ind. Dec. (s’, s.) 73.3 and P. L. M. Firm v. Stacey, 
33 ind. (Jas. 169; 9 B, L. T. 122. referred to. 

Civil revision against the order of the 
Chief Judge, Small Cause Court, Rangoon, 
in C. R. No. 407 of 1923. 

Mr. Patel, for the Applicant. 

JUDGMENT.— This is an application 
to revise the judgment of the Chief Judge 
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Small Cause Court, dismissing the plaint¬ 
iffs’ suit against the respondents for the 
recovery of the balance of the price 
of goods sold and delivered to one E. 
Fowle. It appears that during the pen¬ 
dency of the suit the defendant E. Fowle 
died and u ')on application made, the Court 
directed t lat respondents who are the 
widow and the l)rother of the deceased de¬ 
fendant be brouglit onto the record as his 
legal representatives. It is admitted that 
the deceased died intestate and that no re¬ 
presentation has been taken to his estate. 
It cannot be disputed that the deceased de¬ 
fendant was, and the respondents are, per¬ 
sons to whom the provisions of the Indian 
Succession Act would apply and the learn¬ 
ed Judge in effect held that the respond¬ 
ents were not legal representatives of the 
deceased and dismissed the suit against 
them for that reason. The application up¬ 
on which the respondents’ names were 
brought on the record in place of the dece¬ 
ased defendant was made under O. XXII, 
r. 4, C. P. C., which provides that where the 
defendant dies and the right to sue sur¬ 
vives (which it does in this case) the Court 
on an application made in that behalf shall 
cause the legal representative of the dece¬ 
ased defendant to be made a party and he 
shall proceed with the suit. And the short 
question for disposal is whether the res¬ 
pondents are or are not the defendant’s 
legal representativs. “Eegal representa¬ 
tives” is defined by s. 2 (n), C. P. C.. as 
meaning ”a person who in law represents 
the estate of a deceased person and includes 
any per.son who intermeddles with the 
estate of the deceased." It is clear from 
the Succession Act, s. 179, that the person 
who in law would represent the estate of the 
deceased defendant would be either his exe¬ 
cutor or his administrators. The respond¬ 
ents are neither and since it is also not 
alleged that they have intermeddled with 
his estate and so made themselves respon¬ 
sible as executors de S07i tort, the suit will 
not lie against them. It would further 
seem that since no representation has 
as yet been taken out of the deceased 
defendant's estate the only course of 
the plaintiff-applicant would be to take 
proceedings themselves to have an ad¬ 
ministrator appointed as no right to the 
property of an intestate's estate can be 
established in Court unless Letters of Ad¬ 
ministration have been first granted (s 190 
Succession Act). The case of Sukh Nandan 


V. Hennick (1) and Framji Dorahji v, 
Adarji borahji (2) are in point and in keep¬ 
ing with the opinion expressed in ruling 
referred to by the lower Court : P. L. M. 
Finn v. Stacey (3). For these reasons this 
application fails and it must accordingly 
be dismissed. 

K. s. D, Application dismissed. 

(l.i 1 A. 192; 2 Ind. Dec. (.n*. s.) 801. 

(2) 18 B 337; 9 Ind. Dec. (k. s.) 733. 

(li) 33 Ind. Cas. 109; 9 B. L. T. 122. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Second Civil Appeal No. 97 op 1923. 

November 20, 1924. 

Present^: —Mr. Ashwortli, A. J. C. 
JAFAR KHAN —Plaintiff—Appellant 

versvs 

Mnsavimat QADIliAN and others— 
Defendants—Rksi’on dents. 

Transfer of Property Acf (IV of 1882), 8 . 58— 
gistration Act (XVI of 1908), $s. 17, 1,9- Mortcage, 
usufructuary—Unregistered deed—Recital as toticvs^ 
fer of possession, admissibility of—Suit to recover 
possession, maintainability of—Suit to recover mert^ 
gage money. 

An unregistered deed of usufructuary mortgage 
contained a clause to the effect tliat the mortgagee in 
the event of his losing possession of the mortgaged 
property could require the mortgagor to re-pav the 
loan out of his assets other than the mortgaged f^c- 
perty. The mortgage-deed contained a recital that 
possession of the property had been given to the 
mortgagee. Sometime afterwards the mortgagee 
brought a suit for possession of the land and in the 
alternative for recovery of the mortgage money : 

Held, (1) that the mortgage-deed being unregis¬ 
tered the claim for possession must fail; 

(2) that the usufructuary mortgage did not in itself 
imply a personal liability on the part of the mort¬ 
gagor to re-pay the debt; 

<3) that the recital in the mortgage-deed that pos¬ 
session had been transferred to the mortgagee was 
inadmissible in evidence to prove the transfer of pos¬ 
session ui‘der 8. 40 of the Registration Act; 

(4) that the personal liability of the mortgagor 
under the clause in the mortgage-deed arose only 
upon loss of possession by the mortgagee and that 
the mortgagee having failed to show that he ever 
got into possession, it could not be held that he bad 
lost possession and that, therefore, he was not entitl¬ 
ed to recover the mortgage money from the mort¬ 
gagor under the clause. 

Pitlaka Veetil Muthalakulangara Kunhu v. Thirv 
thipalli Madhava Henon, 1 Ind. Cas. 1; 19 M. L. J. 
584; 32 M. 410 and Ethel Georgina Kerr v. Clara 
B. Buxton, 4 C. L. J. 510, distinguished. 

Appeal against the judgment and decree 
of the.Subordinate Judge, Sultanpur, dated 
the 31st May 1923. 
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Mr. S. M. Ahmad^ for tlie Appellant. 

Mr. E. C. Singh, for the Repondents, 
JUDGMENT.— This second appeal 
arises out of a suit brought by the plaintiff- 
appellant for possession of some land on 
the basis of a usufructuary mortgage. The 
mortgage-deed required registration, and 
the suit for possession was, thex'efore, dis¬ 
missed by the Court of first hearing. There 
was also, however, a claim for recovery 
of the mortgage money. This too Avas 
dismissed by both the loAver Courts, and 
the sole question in this appeal is, whether 
they were right in holding that this money 
could not be recovered. 

It is admitted, that the question whether 
a decree could be given for the mortgage 
money depended on the question whether 
the mortgagor under the inoperative mort¬ 
gage deed had made himself liable per¬ 
sonally for re-payment of the sum. The 
clause in the deed relied upon by the ap- 


Ijersonal ctovenant to re-pay the debt. 'Fhey 
are, therefore, to be distinguished from the 
present case of a usufructuaiy mortgage. 
In this case, the consideration for the 
payment of Rs. 100 by the creditor Avas 
merely the signing of the deed by tlie 
debtor. It Avas for the creditor to see tliat 
the deed became of value to him by re¬ 
gistration. In the absence of registration 
the creditor Avas giving one hundred rupees 
for something of no A'alue. His having 
done so, he is not at liberty to sue for the 
one hundred rupees as he Avas bound to 
be aAvare of the laAv, and he could have 
himself made the deed of A^alue by getting 
it registered. The rulings referred to by 
the lower Courts appear to me to be inap¬ 
plicable. For the above reasons I dismiss 

this appeal Avith costs. 

2 K. Appeal di$7nissed. 


pellant is a clause providing that the mort¬ 
gagee, in the event of his losing possession 
of the mortgaged property, could require 
the mortgagor to re-pay the loan out of his 
assets other than the land. It is clear 
from the deed that the mortgagor purport¬ 
ed by means of the deed to give posses¬ 
sion to mortgagee. He must be held to have 
failed to give this possession, because, there 
is no evidence of the giving of possession 
apart from the recital in the deed, and 
the deed not being registered cannot, even 
under s. 49 of the Registration Act (XVI 
of 1908), be used as evidence of the transfer 
of possession of the property. To so use the 
deed would be to allow the deed to affect 
immoveable property comprised therein. 
The personal liability only arose upon loss 
of possession by the mortgagee and it can¬ 
not be said that this contingency has arisen, 
as the mortgagee has failed to shoAV loss of 
possession, because, he has failed to show 
that he ever got possession. There is nothing 
else in the deed showing that the mortgagor 
made himself personally liable to re-pay 
the money. A txsufructuary mortgage, such 
as this one, does not in itself imply any 
personal liability to re-pay the debt. I 
have been referred by the appellant's 
Counsel to Pulaka Veetil Muthalakulan- 
gara Kunhu v. Thiruthipalli Madhara 
Menon (1) and Ethel Georgina Kerr v. Clara 
B. Buxton (2). In both these cases the mort¬ 
gage deeds Avere construed to contain a 

(1) 1 Ind. Cas. 1; 19 M. L. J. 584; 32 M. 410. 

(2) 4 C. L. J. 510. 


LAHORE HIGH COURT. 

First Civil Appeal No. 1815 of 1921. 

May 26, 1924. 

Present:~-Ui\ Justice Scott-Smith aiul 
Mr. Justice Zafar Ali. 

WASAWA MAL— Plaintiff- 

Appellant 

'versus 

Qazi GHULAM JILANI and others— 

Defendants—Respondents. 

Civil Procedure Code (Act V of 1908), s. 3!,-^ 
Money-decree—Interest till realisation. 

AVhen a suit for the balance of purchase-money of 
a house has been decreed, it is equitable to allow 
interest on the decretal amount from the date of the 
decree to the date of realisation. 

First appeal from a decree of the Senior 
Subordinate Judge, Amritsar, dated the 9th 
March 1921, 

Dr. Nand Lai, for the Appellant. 

BakhshiMwifc Raj for Mr. Ananf Ram, 
for the Respondent No. 2. 

JUDGMENT.— WasaAva Ram, plaintiff- 
appellant, sold a house to Ghulam Jilani, 
respondent No. l,on the 22nd January 1920 
for Rs. 28,000. This included Rs. 16,000 
said to be due to Dewa Singh respondent 
No. 3, prior mortgagee. Ghulam Jilani 
re-sold the house to Jawanda Mai, respond¬ 
ent No. 2, who in his turn sold half of it 
to Abdul Karim, respondent No. 4. It has 
been urged that the balance of the con- 
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sidei'ation, Rs. 6,000, was not x'^icl tu the 
appellant, the agreement being that this 
would be x-jayable when actual possession 
had heen given to the vendee. The Court 
below has found that actual possession is 
with the vendees and the appellant is, 
therefore, entitled to recover Rs. G.OOJ which 
has been made a charge upon the property 
sold. It refused to decree Rs. 900 on 
account of interest accruing up to the 
date of the suit and made no order as to 
future interest from the date of decree to the 
date of realization. 

The plaintiff has appealed as regards the 
future interest and asks for it at tlie rate of 
Sx^ercent. per mensem, dawanda Mai is 
the only one of the respondents who lias 
api:>eared or lias been reiiresented before 
us. On his behalf it is urged that the 
plaintiff should have recovered the money 
by execution of the decree. It appears, 
however, that he applied for execution two 
days after the decree had been passed but 
that application was dismissed as premature. 
Dr. Nand Lai informs us that a subsequent 
application for execution was made and 
proceedings in execution are still going 
on. This is not contested before us. 
In our opinion it would be equitable 
to allow reasonable interest on the princi¬ 
pal sum, Rs. 6,000, from the date of decree 
to the date o'f realisation. We, therefore, 
accept the appeal so far as to allow interest 
on the sum of Rs. 6,000 at the rate of 0 
per cent, per annum from the date of 
decree to the date of realisation. We fix 
the rate at this Iqw figure so that it may 
not be an inducement to the decree-holder 
to delay execution of his decree. At the 
same time it-will be in the interest of the 
vendee to see that the sum due to him is 
paid without undue delay. This interest 
will also form a charge on the property in 
dispute and we further direct that the 
appellant be paid his costs of this appeal 
by the respondents with the exception of 
Dewa Singh. Costs will also be a charge 
on the property. ° 

Appeal accepted. 


CHARITAR. [85 I. c. 1925] 

OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 232 of 1923. 

September 25, 1924. 

Mr. Neave. A. J. C. 
KANDHAIYA BAKHSI-1 PaNDE— 
Plaintiff—Appellant 
versus 

RAM CHARITxVR— Defendant— 

Respondent. 

C<-n.'tniclii)n of docttment — MortQa<]e—Deed of fvrihtr 
chatgc — ICedcmption, suit for, Itj transferee of -mort- 
Qcujor— ATnovnt pa),able <>n redeiytption. 

The prcdeccssor-in-titlc of the plaintiff mortgpgcd 
the property in suit to the defendant for a certain sum. 
.Sometime afterwards the mortgagor executed a 
second deed in favour of tlie mortgagee which was 
<lesciil)ed as a tatu<tsiik uiazid and provided that 
at tlie time of ri'deinption the money tlue under it 
shall first be pai<l nnrl then the original mortgage 
money, and that until this money was paid neither 
the mortgagor nor his heirs would be entitled to 
redemption. No details of tlie property were given in 
the deed but a reference was made to the previou# 
mortgage deed and to the description of the property 
contained in it. In a suit for redeniption b}' the 
plaintiff: 

Held, that no further charge on the mortgaged pro¬ 
perty was created by the subsequent deed, and that 
the original mortgagor was only under a perfcnal 
liability to pay the amount due under that deed, which 
did not involve the plaintiff, who was a transferee 
from the original mortgagor, in any liability, and that 
the plaintiff was, therefore, entitled to redeem the 
property on payment of the amount due under the 
original mortgage-deed. [p. 329, col 2.J 

Case-law discussed. 

Second appeal against a decree of the 
Subordinate Judge, Sultanpur, dated the 27th 
April 1923, in an appeal preferred against 
the decree of the Munsif, Miisafirkhana at 
Sultanpur, dated the 22nd December 1922. 

Mr. D. Sinha, for the Appellant. 

Mr. iMoti Lai Saksena^ for the Respondent. 

JUDGMENT.— This is a plaintiff's 
appeal from an order of the Subordinate 
Judge of Sultanpur decreeing his claim for 
redemption of certain mortgaged property 
on payment of Rs. 486-8 0. The plaintiff- 
appellant is the transferee of the original 
mortgagor Musammat Mandraj Kuar. 

On the 12th October 1898, the latter 
mortgaged the property in suit to one Gopal 
Tewari for Rs. 49-12-0. Gojial Tewari is 
now dead. He lias left sons and nephews, 
but only the eldest son Ram Charitar has 
been mads a defendant in this suit. 

On the 27 th February 1904 Musammat 
Mandraj Kuar executed a second deed in 
favour of Ram Charitar for Rs. 80. In this 
it was covenanted that until the money now 
lent was re-paid with interest, the property 
mortgaged under the previous deed could 
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not be redeemed. On the 28th July 
the equity of redemption was sold to Uie 
present appellant, who came to Court cjaim- 
ins to redeem on payment only of tne o 
original Rs. 49-12-0. The defendant objected t 
that the second deed of the 27th Februaiy e 
1904 was a deed of further charge and that 
the plaintiff was not entitled to redeem J 
until the money due under that document, c 
principal and interest, was paid in addition > 
to the original mortgage money. 1 he h list ^ 
Court disallowed this plea, holding also 
that the second deed had not been satis¬ 
factorily proved to be genuine. On appea 
the learned Subordinate Judge has reversed 
the finding of fact and has held that the 
deed is a deed of further charge, and that 
the plaintiff is precluded from redeeming 
the mortgage until the money due undei 

both deeds is paid. 

In the memorandum of appeal two points 
have been taken. In the first, the finding 
of fact arrived at as to the genuineness ot 
the second deed is challenged. Ihis is 

clearly a finding of fact which is not open 

to question in second appeal and the point 
has not been seriously pressed. The se^nd 
noint, however, is of more importance, llus 

is whether the deed of the 27th February 
1904 amounted to a deed of further charge 
or not, and whether the plaintiff is hound 
to pay the money due under it before he 

can redeem the mortgage. 

It will be well first to give an abstract of 
the essential provisions of the deed. This 
describes itself as a tamasuk zar viazul, 
and provides that at the time of redemption 
the money due under it shall first be paid, 
and then“ the original mortgage money. 
Until this money is paid, neither the mort¬ 
gagor nor his heirs shall he entitled to 
redemption. Reference is made to the 
previous mortgage deed and to the^ des¬ 
cription of the property contained in it. 

The learned Subordinate Judge has held 
that the recitals in this deed read as a whole 
go to show that the parties to it intended it 
to be a deed of further charge, and that 
such a document should not be too strictly 
construed in view of the laxity as to the 
drafting of legal documents which is pre- 

ralant in this country. 

He has referred to a number of rulings, 
in particular to Chauharja Bakhsh v. Uam 
Harakh{l), Suraj Bali Lai \\ Ram Dnlar 

(1) 32 lad. Cas, 740; 2 O. L. J. 601. 


Sinjh (2), Naunidk Lai v. Mahadco Sinrilt 
(3j and also to Chandrika Pershad v. Jarimi- 
nnth t-l), ill all of which it was liehl tiiat 
documeiils similar in their general Icj ics 
to the one now in (pieslion sljouM lie le- 
garded as deeds of furtlier eliai-gc. 

On the other side reliance is placed on 
Ramadhin Mlsra v. Sitla Bnklifilt Sinfih (5) 
and Go.]ja Prasad V. Rtfchj'al (iy), both of 
wdiich refer to Hari Maliadaji Savarkar y. 

Balamhhat Ra<jhunath Khare U). 

A careful examination of tlie rnlings 
relied on by the learned Subordinate Judge 
and the respondent, will show tliatineacli 
case there were important points wliich 
dilferentiate the deeds before the (’ourt in 
those cases from the deed now in suit. Jn 
the case decided by a ilench of this Court 
ill C/taiu/t7vU Perskad v. Jaijannath (-1), the 
deed on the face of it purported to create a 
charge and delinitely hypothecatetl jiro- 
perty. In both Chauharja Bakhsh v. Ram 
Harakh (1) and Naunidh Lai v. Mahadeo 
Singh (3), the deeds were styled rahannuma 
zar mazid, and one at last contained an 
accurate description of llie properly. In 
Suraj Bali Lai v. Ram Dular Singh {2), 
again, the deed is called ^ar mazid mai <^ahza 
and gives details of the property. The 
present deed on the other hand is descrilied 
as already mentioned, as tamasiBc zar mazid. 
Mo details of the property are given, though 
it is true that from the reference to tlie 
original mortgage it would he possible to 
identify it. There does not .seem to be any 
point of distinction between tlie present 
case and that reported in Ramadhin Misra 
V. Sitla Bakhsh Singh (5) and I am of 
, opinion that the principle laid down in 
that ruling must be followed lieie. and 

- that it must be held tliat no further cliarge 
) wasciealed by the deed in suit, but that 
? the original mortgagor was only under a 

- personal covenant wliich did not involve 
her transferee in any liability. 

1 For tiiese reasons I allow' the appeal and 
e leslore the order of the First Court. Tlie 
f appellant will have costs tliroughout. One 
t of the grounds of appeal related to the 
deficiency in Court-fee due from the res- 
e pondent. Orders have already been passed 

5" Cqs. 807; GO. L. J. 147. 

(3) 65 Ind. Cas. 401; 25 O. C. IS-l; 8 O. L. J. 640; 
ll922) A. I. R. (0.) 58. 

« ‘11*5'ind, to. 90,5; 17 O. C. 303 

U 70 InU. CDS. 66; 9 O. L. J. 164; 1 U. P1 L» K- (O ) 

110; (1923) A. I. __ 


f7)'9 B. 233; 5 Ind. Dec. (n. e.) 155. 
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directing him to depo.-it ih,. .leririt-ut 
amount. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Appe.\i> No. 27 of 1923 

July 11, 1924. 

Present: Mr. Justice Mukerjee and Mr, 

Justice Dalai. 

Lahu SANM AL DAS an’d others— 

D E V E X D A XTS—A P PELL A NTS 

versas 

Saiyitd ALI MAHDI and others— 
Peaixtiffs—Respondents. 

Moriga(fe-~Siib-mnrtya,jt lo lyiemher of Jlindti joint 
jamihi- l iircham' by sub-mortijoyee, in cxi-ention of 
decree-Statement Tt ex We nee of first morUjane-Suit 
Tor vedempuon ■ Acknowledoment-Othcr members 
icnether bound—Limitation .-Icf {IX oi lOOb) s 10 
In the case of a inort^agc e.xecuted in 1839 the 
mortgaffeos executed a sub-mortgage of tlieir inorl- 
gigee rights in 1900 in favour of two members of a 
Hindu joint faimly, S. and K. The sub-mortgage was 
a simple one. S. and K. got a decree for sale i^ain«!t 
their mortgagors and purchased the property in excci- 
tion. In the li^st of properties to be sold signed bv 
S. he described the property as subject to the mort- 

redemption of the mort- 
ga,^e of ISoO against S. and other members of the 
family: 

[p^^d’coV 2^* barred ; 

(2) that inasumch as in describing the property 
purchased by him 5. mentioned that it was subject to 
the mortgage of 1859. this constituted a 1 d Vc 

'•eai.st- 

acting on behalf of the family. Ahe feknow edgmen? 
was binding on all the members of the family 

Second appeal from a decree of the Dis¬ 
trict Jiidge, Benares, dated the 18th 
September 1922. 

Dr. K, N Katju, for the Appellants. 

M^sis. P. L Banerji and Hyder Mahdi 
for the Respondents. ’ 

JUDGMElNT. —This appeal raises two 
questions:-ft>st, whether having regard to 
the fact that the appellants were iLdeparties 
to the suit for redemption after the exnirv 
of sixty years from the date of the morZ 

gage, the suitapinst them was time-barred 

and secondly whether the statement of the 

property sought to be sold, dated the 2lst 

June, 1919, signed by Sanwal Das operated 

as an acknowledgment tinders. 19*^of the 

Limitation Act, and saved the suit from 
beiug time-barred. rrom 

The facta briefly are these;—There was 
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an ancient mortgage dated the 16th July 
l6o9 for Rs. 1,200. The suit to redeem the 

brought on 29th January 
1.118. The mortgagees or some of them 
made a sub-mortgage of tlieir mortgagee 
lights with respect to a 7 annas Sj pies 
share on 19th September 1900 in favour of 
two persons Sanwal Das and Kanipta Pra¬ 
sad. 1 he sub-mortgage was a simple one. 
Sanwal Das and Kampta Prasad got a 
decree for sale against their mortgagors and 
brought the property to sale and tbem- 
selves purchased on 20th March 1920. 
Kampta Prasad has since died. Sanwal 
Das, his brother Baldeo Das, Kampta Pra¬ 
sad s sons and other members of the family 
were impleaded in the suit for redemption 
by order dated the 23rd December 1920. 
these are the parties who are the appellants 
before this Court. Three of these con¬ 
tested the suit and pleaded limitation among 
otlier matters. In answer to this plea of 
limitation the plea of acknowledgment was 
taken and it \yas further urged that the 
actual sale having taken place pending the 
suit, the question of limitation does not arise. 

As we have stated, there are two points 
for decision in the case. On the first point 
It appears to us that the auction purchase 
ny the appellants can be referred onlj’ to 
the simple mortgage they obtained on 19th 
oeptember 1900. It is not the case that this 
auction purchase took place under a simple 
monej^ decree and the right to the property 
accrued to the appellants for the first time 
at the date of the sale. The 3 ' already had an 
interest in the property b}’ the mortgage, 
simple though it was, dated the 19th Sep¬ 
tember 1900. We are, therefore, of opinion 
that the Courts below were not right in 
holding that the suit was not barred against 
the appellants if there happened to be no 

acknowledgment. 

Coming to the secondpoint we think that 
the Courts below were Tight in treating tlie 
statement of properties, P^ard-i-Taliqa, 
signed by Sanwal Das, as a sufficient ack¬ 
nowledgment of the liability of the appel¬ 
lants to be redeemed. The mortgage in suit, 
namely, the mortgage of 1859, uses a rather 
peculiar word whicli has become almost 
obsolete at this date, namelj’, baiiil khayur 
in describing the nature of the mortgage. 

The document was a mortgage bj' condi¬ 
tional sale. The word that is generally 
used to denote a mortgage by condition^ 
sale in the vernacular is haiul ufa ov bai 
miadi. In the list of properties to be sold 
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sic^ned by Sanwal Das lie described the 
property 7 annas 81 pies share in the village 
Deokali^as baivl khayar. 

tinned the very expression Avhich had ^ 

used in .the mortgage of 1859. \Ve nave,. 
therefore, not the least doubt in our minds 
tLt Samval Das in describing the Proper > 

mentioned that the property 

the verv mortgage of looy. a ^eie is, lufic 

fore, no vagueness about the acknowled^- 

“The question now is whether Sanwal Das 
was authorised to make an acknowledgment 
r bSf of the family. We have already 
stated that all the appellants, who were lar^e 
in number, were impleaded as subsequent 
"anstoees’on account of the auction pur-_ 

chase dated the 20th March 1920. 1 he pui 

cW was made by only two persons San¬ 
wal Das and Kampta Prasad. It tollm s 
as the lower Appellate Court finds, the family 
bein' a joint one, tlie purchase was made 
f^r the benefit of the entire family. Saiiual 
dL alone signed the list for himself and 

for his co-decree-holder and co parcene^ 
Kampta Prasad. Evidently ho was acting 

nf the family. Such is xhe find- 
ing of the Court helow. We hold, therefore, 
ihft there is a valid acknowledgment of 
the mortgage on behalf of the family b> 

® TheStis that the appeal fails and it 
- is hereby dismissed with costs which wdl 
include Counsel's fees in tins Com t on the 

Appeal disM. 


The vendor sold the right of minutenancc to the 

nlaUifl who brought a suit to recover at,ous of 
a itenanee as iiotitar from the defenoanl. At the 
tae when the agtf-ement for 

»'hderioJ and ur'c'.- 
■ proprietary right. In eohimn 5 it was also ile.-enl td 

tlifU the agreement tliil not create a ehaig 
on tl e Propertv sold and that no order eould he n , do 

?or the^yment of the main.enanee on, of the p.o- 

u" vah"''^ '£; tenhed i the en.iy in 

hi"irer td tT';'he'’'”t;;mK..ir'of “it 

hself hdiw clear the Courts could not he 

coitolhal to follow ." oontemia.raneousjmt incDiTfct 

construction adopted in the/.•/icieat. W ' 

Appeal against a .ludgnient and deciee 
of the Third Additional Dist nr t J lul ge, Luck¬ 
now, dated the. 19th April 1923. 


OUDH JUDICIAL 

SIGNER’S COURT. 

riECOND Civil Appeal No^ 242 of 19.3. 

November 4, 

Present:— Ashworth, A. J. U 

CHHOTEY LAL—Plaintiff—Appellant 

versus 

Pandit IQBAL NAUAIN and others- 
TIitpendants—Kespokuents. ^ 

Construction of document-Sale <'/ Xr-CAorge 
Maintenance gi-anted in f 

In consideration of the sale having been m 
“rnd'^tsT^ir'roirs ^'perpemity. 


Mr. 6'. .If. Ahmad, for the Appellanl. 

Mr. P. C. Gupta, for the Respondents. 

TiinniVIENT.—This second appeal 
urfs^saSn a stiR brought by one Chhotey 
T al appellant, against the respondents 
PandU qbal Narain etc. for the lecoverj^ 
of a sum^ of Rs. 20 alleged to be due a 
vankar allowance at the rate of R.s. 48 pei 
annum The plaintiff-appellant purchased 
this “allowance" at an auction sale fiom 
certain persons Bhaggu etc,, who ueie the 
■Ltnol ^cmincfa?-s of Mauza Luhramau. 
Rhf^iru etc in 1864 sold their zevnndari 
?0 onf She^Nath. Ex. A-2, which is dated 
20th August I8ti4. and m which mention 
L” made of the sale of the zemindari having 
previously been efi’ected. After tlie sale 
^vas Sheo Nath a dc^cii- 

ment Ex A—2 in favour of Bha,.oU. Ine 

PssentW part of the document runs as fol- 

j rvs—“Whereas Bhaggu etc. the zcmindai 

ofMaH^aL.ihramau.havesoldtheirrespective 

zemindari to me, the declarant, foi Us a,oC 0, 
f mitof my own free-will and consent hav¬ 
ing fixed Rs. 48 for the maintenance of the 
aforenamed persons in perpetuity, dm mg 
?he conUniiance of their line of descent no 

hereby covenant and reduce to writing that 

I shall without any objection and pietext, 

^ ?nV,e to nav the annuity to the afoie- 

sMd persons’^ ^tailed below. The afore- 

sn d persons should remain prepared to 
said , „,„,.k. The annuity shall 

[ ence, and th< ^ liberty not 

. |;''®"Toease ,, document was regis- 

; tered alidatthe time of registration a fur- 
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tiier endorsement Ivr .Sh..*. >'utli was 

entered. This is in favour of Die Ihiee 
obligors guaranteeing Diem Rs. -18 per 
annum from geneiati(ni to generation in 
consideraDon of their having sold their 
village for Rs. 1,500. 

The Court of lirst inslanee decreed the 
claim. It held that the allowance was a 
"'najihar in the usual sense, i.c. an un<ler- 
proprietary tenure This meant that tlie 
allowance was a charge on \he zeniindari. 
A decree was given for the payment of Die 
same liy certain date, and an order was pass¬ 
ed that in default the property would be 
sold. An appeal to Die Additional District 
Judge of Lueknow was made by the defend¬ 
ants. It was held tliat Kx. A-2 wasnota charge 
upon tlie zcmi)t<lari, nor did it make the 
profitsof Die zemiudari, liable forthe main¬ 
tenance, and tliat the sum claimed was 
only payable out of the private purse of the 
pnrchaserof the zemindari. It was also point¬ 
ed out that no claim had been made by the 
plaintitT in the plaint for anything but a 
personal decree. The Munsif’s order as to 
sale of the property in default of payment 
was set aside. It was held, however, that 
the allowance was transferable and payable 
in perpetuity. The result was that the 
decree of the First Court was varied but the 
decree for Rs. 20 was maintained. In this 
appeal three points are taken. It is urged 
that the Munsif was entitled to give any 
relief that he thought lit even though not 
claimed. Secondly, it is urged that the 
agreement Ex. A-2 should have been 
lield to create a charge on the zemindari 
and lastly, it is urged that even if the main¬ 
tenance was not a charge, the persons for 
the time being in possession of the village 
should have been held liable to pay the 
allowance out of the income of the village I 
will deal with the second point fiist There 
is nothing in Ex. A-2, which sug<rests 

that It was the intention of Sheo Xath to 

create a charge on the village, except the 
statement that the allowance was to he an 
allowance in perpetuity. The appellant 
places great reliance upon the fact that in 
the khewat of 18G7, that is, three years after 
Ex. A-2 was executed, the allowance 
was entered as '"nankar" and treated as an 

inferiororunder-proprietaryright. Incolumn 

5 it was also described as being “mws- 
tasna az 6ai ” which the Munsif has inter¬ 
preted to mean excepted from the corpus 
of the property sold to the purchaser. ThA 
value to he ascribed to this khewat is that 
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tii rouU'fni/urtinea ex positiu, and nothingf, 
higher. I am unable to liold that the 
language of Ex. A'2 car. be interpreted 
to cre-ate a charge, and the Courts in these 
circumstances cannot be compelled to fol¬ 
low a^ contemporaneous l>ut incorrect con¬ 
struction. If Ex. A-2 had been open to 
the possible construction that a charge was 
intended, tlie entry in the khewat would 
have been of great value in turning the 
scale. As it is. it cannot be regarded as bind¬ 
ing on the Court. No plea has been taken 
in either of the lower Courts, or in this 
Court that the agreement embodied in Ex. 
A-2 was bad for want of consideration, 

I do not, therefore, feel it necessary to con¬ 
sider this point, but, the fact that the 
sale of the liad been completed 

before this agreement or deed was execut¬ 
ed, makes it less likelj' that the purchaser 
would, liaving got the zemindari^ go out of 
his^way to create a charge on it. There is 
a Single Judge’s judgment of this Court, 
Mirza Muhammad Jafer AliKhan v. Mnzap 
far Husain (1) in which Mr. Kendall made 
the remark: “It is indeed accepted law 
that cash nankar granted in lieu of the sur¬ 
render of zemindari rights, is an under¬ 
proprietary tenure." This, however was a 
case where the payment had been made a 
charge on property. It is only authority 
for holding tliat a charge on zemindari in 
lieu of surrender is an under-proprietary 
tenure. 

e may now deal with the third contention 
of the appellant. It is clear that, failing 
the allowance being a charge on the village, 
no order can be made for the payment of 
the maintenance out of the profitsof the 
zemindari. As to the first point, apart 
from the fact that there was no request made 
in the plaint for recover)^ of the money by 
sale of property, it would clearly not be fit¬ 
ting, in a case of a personal claim, to make 
an order for the sale of property in default 
of payment of the same decree. For the above 
reasons this appeal fails and is dismissed 
with costs. 

z. K. Appeal dismissed, 

(1) 4 O. & A. L. R. 446. 
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MADRAS HIGH COURT. 

Original Side Appeal No. 62 of 1923. 

August 18, 1924. 

Present: —Mr. Charles Gordon Spencer, 
Officiating Chief Justice,and Mr. Justice 

Srinivasa Iven gar. 

PYDA SATYARAJU— Appellant 

I'ersus 

The GUNTUR COTTON, JUTE 
AND PAPER MILLS Co., Ltd.— 

Respondents. 

Companies Act (VII of lOIS), ss. Iti2, }()3 — Peti¬ 
tion for winding up—Disputed debt, enforcing of — 
Abuse of process of Court—Practice—Preliminary 
order — Appe<d from final order, effect of. 

With respect to all Courts, more especially Coiu'ts 
of Record, such as the Original Side of tlie High 
Court, the order of the Court is the order that comes 
to be embodied in the formal order drawn up and 
issued by the Court, and when the tirst order of the 
Court is* in the nature of a preliminary order, an 
appeal against the linal order would be held to in¬ 
clude any principles decided for the purpose of the 
preliminary order, [p. 3J4, col. l.J 

A petition for winding up of a Company wliich is 
put in by a creditor in order to obtain an unfair ad¬ 
vantage over other creditors at a time wIjcji the 
Company is not known to be insolvent or with a view 
to bring pressure to bear upon the Company and 
enforce payment of a disputed debt amounts to an 
abuse of the process of the Court and should be dis¬ 
missed. I^p. ‘334, cols. 1 & 2.) 

In re London and Pari.'i Ba7iking Corporation, 
(1874) 19 K(i.414at p. 445; 2.3 W.U. (543 and Tulsidas 
Laluhhdi V. The liharutkhnnd Ci>Uon Co., Ijtl., 27 
Ind. Cas. 14; .39 B. 47; 16 Bom. L. R. 692, relied on. 

Appeal from the judgment of Mr. 
Justice Kumaraswami Sastri, dated 
the 26tli April 1923, and passed in the 
exercise of tlie Ordinary Original Civil 
Jurisdiction of the High Court, in O. R. 
No. 136 of 1922. 

Messrs. T. li. Ramachandra Iyer and S. 
Srinivasa Iyer, for the Appellant. 

Messrs, ^l. Krishnaswami Iyer and A. 
Kamaswaro R(to, iorihe Respondents. 

JUDGMENT.— Respondents represent 
a Company called “The Guntur Cotton, Jute 
and Paper Mills Co., Ltd.” The appellant 
Pyda Satyaraju is the wife of one of the 
Directors who is also the Secretary of the 
Company. She is stated to have a mort¬ 
gage dated 2nd January 1918 for Rs. 1,23,354 
xipon the assets of the Jinn, Rs. 71,000 out 
of this sum liaving been paid towards 
interest and principal, about Rs. 90,000 
remain to be paid. Three suits liave been 
brought in the Guntur Courts which raise 
questions as to the validity of this mort¬ 
gage and none of these suits have been 
finally settled. One is O. S. No. 42 of 1919 
on the file of the Additional Subordinate 
yourt for accounts in which the appellant's 


husband was charged with misfeasance in 
his capacity as Company Director. We are 
informed that the appeal in this suit is 
.still pending. The other two are O. S. No. 
15 of 11)23 brought for a declaration tliat 
the debt is not binding on the Company and 
O. S. No. 21 of 1924, the mortgagee's suit 
for the enforcement of the terms of her 
mortgage. In a meeting of December the 
30tli 1917, the share-holders passed a reso¬ 
lution terminating the olHce of Secretary 
held by the appellant's husband to take 
effect from the 31st March 1918. The mort¬ 
gage in favour of the appellant was exe¬ 
cuted on the 2iid January 1918 by the 
appellant’s husband as Secretary of the 
Company, in favour of liis own wife and 
by his brother-in-law. During the pendency 
of O. S. No. 42 of 1919, tlie Sulj-Court 
appointed a Receiver. The appellant sent 
a notice to the Company on tlie 10th 
January 1920 demanding the payment of 
the balance due on Jier mortgage with 
interest within one montli. 'J'lie Sub-Court 
refused to permit the Receiver to pay up 
the debt. At a meeting of tiie share-holders 
a resolution was passed on the 18th Novem¬ 
ber 1922 refusing tlie winding up of the 
Company and declaring that tiie appellant 
was not a creditor of the Company. In 
these circumstances the appellant and two 
others applied on the Original Side of lliis 
Court for an order for winding up the said 
Company. Kumaraswami Sastri, J., who 
heard tlie petition upon tlie Advocate 
General who appeared for the Company, 
adniitiing that there was a sum of Rs. 60,000 
belonging to the Company in Court, order¬ 
ed that this sum should b^ paid to the 
appellant upon her furnishing security for 
its re-payment if slie might be ordered to 
do so in any proceedings in appeal or 
suit, and he adjourned llie matter for 
some time in order to allow the appellant 
to produce a statement of accounts show¬ 
ing tlie exact amount due to her. Upon 
tlic adjourned date tlie learned Judge 
ordered the Company to pay into Court 
Rs. 65,000 the amount to stand to the credit 
of the appellant and to be paid over to 
her, in the event of her being successful 
in the suit filed by tiie Company to declare 
her mortgage, to be invalid, and the amount 
was ordered to be invested meanwhile in 
war-bonds. Now the appellant appeals on 
tiie ground that the learned Judge had 
no power to alter his first order because 
the money was not paid into her hands hut 
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was allowed to be depo:^ited in Court. The 
respondents have filed a memorandum of 
ol)jeclions in which they maintain that 
the appellant’s |>etition should have been 
siunmaiily disiiii.ssed. 

I wili deal with the memorandum of 
objection^ lirst. 

Mr. T. U. Uamachaudra Iyer Ijqs raised 
the iirelimiiiary point that it should have 
been in form an apiieal against the origi¬ 
nal order of Mr. Justice Kumaraswami 
Sastri beaiing dale 29th January 1924, 
and no appeal having been filed against 
that order, it became hnal and it was 
not open to the respondent to attack that 
order or the grounds thereof by an appeal 
against the later order of the 2Gth of 
April, and also that in any case any appeal 
from the order of the 29th Januaiy was 
out of time. With regard to this ©'ejection 
it seems to us sullicient to observe that 
with respect to all Courts, more especially 
Courts of Record such as the Original 
Side of the High Court, the order of 
Court is the order that comes to be em¬ 
bodied in the formal order drawn up and 
issued l\v the Court and that secondly, when 
the lirst order of Court is in the nature 
of a preliminary order, an appeal against 
the final order would undoubtedly be held 
to include any principles decided for the 
purpose of the preliminary order. 

As regards the merits, the law is per¬ 
fectly clear, that petitions for winding up, 
which are put in, in order to obtain an 
unfair advantage over other creditors, at 
• a time when the Company is not known 


notice to show that the Company is insol¬ 
vent, and the Company denies its insol¬ 
vency (as this Company does), I ought to 
dismiss this petition." Having further 
found tliat the petition in that case had not 
been presented bona fide, that is, not with 
the view of obtaining a winding up order, 
but with the ol>ject of extorting from the 
C’ompany, a larger sum than tliey thought 
was fairly due, under pressure of a 
threat to present the winding up petition, 
he dismissed the petition with costs. In 
Tulsidas L/jlubhai v. The Bhavatkhand 
Cotton Co., Ld. {2), two learned Judges.of 
the Bombay High Court observed that if 
a party presenting a petition to wind up 
a Company had the object of bringing 
pressure to Ijear upon the Company in order 
to make it pay cheaply and expeditiously 
a heavy debt which it desired to dispute 
in the Civil Courts, he commits one of the 
worst abuses to wliich the winding up 
sections of our Statute Law could be per¬ 
verted. The learned Judge who heard 
this petition on the Original Side stated 
that he could not hold that the claim was 
a fraudulent one or one made with an 
indirect motive to eslablisli by a short cut 
an otlierwise unsustainable cla'im. Without 
going so far as to say that the claim was 
a fraudulent one, we feel no doubt in say¬ 
ing that no order for payment should 
have been made. The debt is disputed; 
suits are iiending contesting the validity 
of the mortgage; the share-holders have 
passed a resolution denying the status of 
the appellant as a creditor. She is the 


to be insolvent, amount to* an abuse of 
the process of the Court and should be 
dismissed: See Buckley on the Companies 
and Limited Partnerships Act, para. 4. page 
313. In Palmer’s Company Precedents, para, 
2, Oh. 3, page 52, it is stated: "It is now 
well settled that a petition for winding up 

with a view to enforcing payment of a 
disputed debt is an abuse of the process 
of the Court and should be dismissed with 
costs. A winding up petition is not to 
be used as machinery to try a Common Law 
action." In ve London and Paris Banking 
Corporation (1), Jessel, M. R. observed: ‘T 
should bo bound by authority (even if I 
entertained a different opinion, which I do 
not) to hold that if the debt is bona fide, 
contested, and there is no evidence other 
than non-compliance with the statutory 


wife of one of the Directors whose conduct 
has been condemned. The Company is not 
admitted to be insolvent and there is no 
reason why tlio appellant, if the amount 
is due, should not get her remedy in the 
usual course by obtaining a decree in the 
suit instituted by her. It is urged on her 
behalf that the order was made by consent 
and, therefore, that the respondents are 
not in a position to object to it. In the 
order it is stated that the Advocate-General 
offered to bring the money into Court. We 
do not think that this implies that he was 
ready to submit the case of his client to 
any order that the Court might pass. If 
he did make any admission that would 
enable the appellant to abuse the'process 
of the Court, then we think .that the 
learned Judge should not have acted upon 




(1) 0874) 19 Eq. 444 at p. 448; 23 W. R. 643. 


(2) 37 Ind. Cas. 44; 39 B. 47i 16 Bom. L. B. 69?. 
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it. The only order that can be made upon 
this appeal and the‘memorandum of objec¬ 
tions is to cancel the learned Judge’s 
order for payment of Rs. 65,000 into Court 
and to dismiss the petition for winding up, 
with costs to be paid to the respondent 
Company, both here and in the original 
Court. The memorandum of objections is 
allowed with costs. The appeal is dis¬ 
missed with costs. 

V. N*. V. Appeal dismissed. 

Z. K. 




OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Rent Appeal Ko. 8 op 1924. 

November 18, 1921. 

Present: —Mr. Asworth, A. J. C. 

MANI RAM AND ANOTHER—Defendants 

Appellants 

versus 

Syed WASI ALI— Plaintiff— 

Respondent. 

Oiidh Rent .let (XXU of ISSO), ss. 108 (2), 127^ 
Suit for ejectment for arrears of rent~Jiirisdiction of 
Cii il and Revenue Courts. 

Jurisdiction iiu<ler the Oudh Kent Act is deter¬ 
mined by the allegations coijtninod in the plaint, and 
to make a suit for arrears of rent and for ejectment 
cognizable under .s. 127 read with .s. 106 (2) of the Act. 
it is sufficient fortlic plaintiff to allege that the de¬ 
fendant is a mere trespasser, fp. 3.>C. col. 1.] 

bhagwun Bakhsh Singh Shafiii‘UZ-Zamony2tj Ind. 
Cas. 709; 1 0. L. J. 701, dissented from. 

Rent appeal against the judgment and 
decree of the District Judge, Pyzabad, dated 
the 18th January 1924,confirmingthe decree 
of the Assistant Collector, First Class, Fyz- 
abad, dated the 2nd November 1923. 

Mr. L. S. Misra, for the Appellants. 

Mr. M. Wasim, for the Respondent. 

JUDGMENT. —This second rent ap¬ 
peal arises outof a suit brought by the plain¬ 
tiff-respondent against the defendants- 
appellants in the Court of a Sub-Divisional 
Officer of Fyzabad for arrears of rent and 
for ejectment of the tenant. The plaint shows 
that the plaintiff had elected under s. 127, 
Oudh Rent Act, to treat the defendant, al¬ 
though he was a mere trespasser, as a 
tenant, and was claiming a specific amount 
of rent, in anticipation of the Court, under 
the same section, determining that rent 
to be fair and equitable. The claim for 
Jag ©jeotment of the tenant is based on 


sub-s. 2 of s. 127. The defence consisted of 
the contention that of the lands in suit, six 
bigkas, one biswa, were held by the defend¬ 
ants as occupancy tenants, and thatinjes- 

pect of 10 bigkas, 10 bisiras, the plainlilY 
had no cause of action, as they had become 
the absolute and proprietary holding of 
the defendants by twelve vears' adverse 
possession. The Court of ‘ first hearing 
failed to frame or decide any issue as to the 
alleged occupancy holding, beyond findino- 
on an issue confined to the facts that the 
defendants had failed to show that the Re¬ 
venue Court had declared tliem entitled to 
the 6 bigkas, 1 biswa, as occupancy tenants 
although it was proved that the defendants 
had applied for correction of papers in res¬ 
pect of these 6 bigkas, 1 biswa, on the 10th 
tlune 1911. Now, it is obvious, from the 
earlier part of the judgment of the Court 
that to prove their occupancy rights in this 
area, the defendants had relied not on the 
proceedings taken in 1911 for the correction 
of papeis but on a judgment delivered in 
1886 in a suit brought by one Kalka Prasad 
against Fida Husain for establislinient (so 
it is stated) of occupancy rights. The Court 
has stated that the defendants relied on 
this judgment, at the beginning of its 
judgment, but has nowliere in the rest of 
its judgment referred to this piece of evi¬ 
dence.- I find that the file of this case was 
produced in evidence, and remained on the 
file until after the judgment in appeal bv 
the District Judge, when it was taken back 
by the defendants themselves. As regaids 
the 10 bigkas, 10 biswas, which tiie defend¬ 
ants claim to beheld by them as proprietors 
by reason of twelve years’ adverse posses¬ 
sion as such, the Court refused to frame an 
issue on the ground that no authority had 
been shown to it for holding that a tres¬ 
passer could acquire ownershii) of land 
adversely possessed by liim for twelve years 

Accordingly the plaintiff-respondent’s 

suit was decreed. 

in the Court of the 
District Judge of Fyzabad. The first 
ground taken was that the issues framed 
did not cover the pleadings on the record 
The District Judge, although notframirje^ 
any issues, went into the evidence as r^ 
gards the claim for occupancy rights and 
the claim for proprietary rights. He looked 
at the decree of the 8th June 1886, and 
found that it did notlielp the defendants 
as the decree did not give tlie numbers of 
the plots in suit in that case, or, declare 
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the defendants' grandfatiier to be an occu¬ 
pancy tenant, and consequentlv, in the ab¬ 
sence of any other evidence,' the defend¬ 
ants' contention failed. As regards the 
claim for proprietary possession of tiie 10 
bighn.'^, iO hisinis, tlic District Judge, after 
rejecting the api)eIlant,V jdea that the claim 
to proj^i'ictaiy possession took the case out 
of the jufisdiction of a Rent Court, went on 
to decide tliat tlie defendants had not held 
the land in adverse possession for twelve 
years. 

In this second appeal, the questions that 
have to be decided are: (1) Have the Rent 
Courts got jurisdiction in this case? (2) 
Had the plaiiititi no cause of action iii res- 
pect of tlie 10 bighas, 10 biswas, by reason 
of the defendants having acquired proprie¬ 
tary title by adverse possession for twelve 

^ .j, ,, tilde an^ evidence to 

justify a finding that the defendants are 
occupancy tenants of the 0 bighas, I biswa ’ 

It may be conceded that the issues fram¬ 
ed by the original Court were not sufficient 
to decide the case but this is immaterial 
in view of the fact that there is no com¬ 
plaint tliat any evidence was excluded bv 
reason of the issues being incomplete, and 
by reason of the fact that the District 
J uclge, ill cJl'ect, decided tlie necessary 
issues. It may also be conceded that the 
Court of first instance was wrong in its 
view that title cannot be acquired b\* ad¬ 
verse possession. 

As to the first question, the plaintil! re¬ 
lies upon a ruling of the Board of Revenue 
reported as Bhagwan Bakhsh Shiah v 
Shafiq-uzZaman (1). This ruling refers 
^ another ruling of the Board of 
Revsnue, Ali v. Mcghi (2j. In 

these rulmgs, the latter of which refers to 
Oudh and the former to Agra, it was held, 
that a suit for arrears of rent under s 1^7 
read with s. 108 (2). should not be enter¬ 
tained where the defendants were to 7 ia iide 
claimants to proprietary interest, or, where 
a question of adverse proprietary right 
would probably arise (at what stage in a 
case IS not stated). lam unable to follow 
these rulings. Jurisdiction under tlie 
Oudh Rent Act is determined bv the alle¬ 
gations in the plaintiff, and it is suffi- 
cient for the plaintiff to allege that the 
defendant is mere trespasser to make the 
suit cognizabU under s. 127 read with s. 108 
V-). So far there is nothing in the Oudh 

S I® 1 1- J- 707. 

^3) Bel. Dec. Ko, 4 of 1913. 
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Act similar to s. 199 of the Agra Tenancy 
Act, giving the Court an option to require 
the plaintiff to institute a suit in the Civil 
Court. 1, therefore, hold that this suit ivas 
cognizable by the Kent Courts. 

As to ciuestion (2), no evidence has been 
shown to me to justify a finding of adverse 
pos.sessioa for more than twelve years. In¬ 
deed, the contention has not been pressed 
in this (’ourt. 1, therefore, decide against 
tlie appellants on this question. 

question (>\ it is maintained by 
the Counsel for the appellants that the 
District Judge was wrong in holding that 
the decree of the 8th June 1886, failed to 
support the appellants’ contention. He 
states that if the plaint and the file of those 
proceedings are looked at, it will be seen 
that the decree refers to some of the plots 
at least in question. Whether this is so or 
not, it is impossible for me to determine, 
as neither the decree, nor any part of the 
record in which the decree is embodied, are 
before this Court. All such papers were 
taken hack by the appellants from the 
record after the District Judge’s decision. 
Ao application has been made for admitting 
this evidence again on the file, and the res¬ 
pondent s Counsel has had no opportunity 

to meet the contention that they would 
prove the defendants’ occupancy rights in 
any of the plots. Further, 1 would point 
out, that it is not alleged in the grounds 
of appeal that these papers prove the occu¬ 
pancy rights. What is stated in ground 
Ao. 3 is, that the lower Court was wrong in 
thinking that the defendants relied only 
upon the decree dated 8th June 1886, for 
establishing their claim to occupancj' 
rights. The case, therefore, that had to be 
met in this Court by the respondent was that 
there was other evidence on the record of 
this case proving the occupancy rights. 
No such other evidence has been referred 
to by the appellants’Counsel. I must, there¬ 
fore, take it that the District Judge was 
right in holding that the decree of 1886 
failed to prov'e occupancy rights in favour 
of tlie appellants, and that there is no other 
evidence to prove such rights. 

In the grounds of appeal the appellant 
has also objected that the Court of first 
hearing should not have assessed rent in 
accordance with the prayer of the respon¬ 
dents. This ground leaves it doubtful 
whether the fact of any assessment or the 
amount a^essed was questioned. If the 
latter was intended the ground fails as no 
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objection to the assessment was taken in 
the lower Appellate Court. Nothing, indeed, 
has been said on this mutter by the learned 
Counsel for the appellants, and so tlie point 
must be deemed not to have been pressed. 

For the above reasons this appeal is dis¬ 
missed with costs. 

• z. K. Appeal dismissed. 


LAHORE HIGH COURT, 

Second Civil Appeal No. 25So of 1921. 

July 11, 1924. 

Present: —Mr. Justice Martineau and 
Mr, Justice Zafar Ali. 

D A YA— t*L.\iNTiKF —Appellant 

versus 

BUDH RAM, DECEASED, KEPUE3ENTKD 

Bv CHtlAJJlJ AND OTHERS—Defendants— 

Respondents. 

Village shumilut—i’rtrnn’on—‘H:)sa)) rasui kliewat.' 
meaning of. 

Tile term 'khewaC in tlic phrase ‘haaab la^^ad 
khzioat' admits of two iuterpretulions and may mean 
proiirietary land or the land revenue assessed on thiit 
land 

Sahib Khan v. Ladiani, 18 Ind. Cas. LV: 1)9 P. It. 
191i: 57 P. L. R. 1913; 8o P. W. R. Ul:}. followed. 

Tue actual meaning of tlie term in any particular 
case depends upon the circumstances of that case. 

8econd appeal from the decree of the 
District Judge, at Karnal, dated the 25tli 
July 1921, conlirming thatof the Sub-Judge, 
at Karnal, dated the 27tlx May 1921. 

Mr. Sliamair Cfiand, for the Appellant, 
JUDGiVlENT,—The proprietors of the 
village Jai Singh Pura, Tahsil Kaithal, 
District Karnal, have long been divided 
into two factions and litigating to have a 
rule settled for the partition of their 
lat. The present was th^ third suit of its 
kind and each suit was brought by the 
same set of proprietors. lu their first suit 
they claimed partition on ancestral shares, 
but the Munsif held that possession was 
the measure of right and not ancestral 
shares. That decision still stands. In the 
second suit, which was instituted in June 
1913, they contended that the Revenue 
Authorities had elfected the partition on 
the basis of the khewat of Mr. Larkin’s 
Settlement of 1856 and claimed that the 
partition should be made in accordance 
with the khewat of Mr, Stow’s recent Settle¬ 
ment of 1909. They did not succeed in the 
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Trial Court, or in the Court of the Divi¬ 
sional Judge, as both held that tlie i)arti- 
tion iiad been made on the principle claiaied 
by tlie plaintius tliexnseivesj but on seeund 
appeal a Division Bench of the Punjab 
Chief Court gave the iilainlills the decree 
asked for, declaring that the partition should 
be made in accordance with the khewat ot 
the recent Settlement. On receiving this 
decree the Revenue Authorities interpreted 
the term "khewat'' as equivalent to “land 
revenue assessment” and proceeded to 
partition the shamilat in pi'oportion to the 
revenue asses.sed on each proprietary hold¬ 
ing. The plaintifi's then brought the 
present tliird suit to obtain a declaration 
that the shamilat should be partitioned 
according to the areas of the khewat or pro¬ 
prietary holdings. The First Court, l)y 
reference to Sahib Kha}i v. Ladiani (1), 
came to the conclusion that khewat meant 
“land revenue assessment,” and that in 
accordance with the present "khewat" did 
not mean in proportion to the area of each 
holding, and dismissed tlie suit. The learn¬ 
ed District Judge dismissed the appeal nr 
limine, agreeing with the First Couil. The 
pluinlilfs now appear in this C’ourt in 
second appeal, which has been heard ex 
parte. 

We are of opinion that the term "khewat" 
as used in the pxesent case has been mis¬ 
interpreted by the Revenue Authorities as 
well as l)y the Court below. There can be 
no doubt that the term khewat in the 
pliv&se"hasab rasad khewat" admits of two 
inteiTiretations as explained in Sahib Khan 
v. Ladiani (1), and may mean “propxietaiy 
land” or the land revenue a.ssessed on that 
land. But from the history of the present 
litigation it is clear that it was used in this 
case in its literal sense to mean px'oprietaiy 
land. The word khewat is a derivative of 
khet (field). Partition in proportion to land 
revenue was never set up as the rule of 
partition by either party, and it is unfor¬ 
tunate that the Revenue Authoi'ities proceed¬ 
ed to apply that rule on a misinterpretation 
of the term khewat used in the judgment of 
the Punjab Chief Court referred to above. 

We accept the appeal ex parte and grant 
the plaintitf the decree asked for and order 
the respondents to pay the plaintifi's costs 
throughout. 

K. s. D. Appeal accepted. 

. (1) 18 Ind. Cas 137; 69 P. R. 1913; 57 P. L. R, 
1913; 86 P, W. R. 1913. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. lUG of 1923. 

October 15. 1024. 

Present : —iMr. Dalai, «T. C. 

Lala SHIV NARAYAX and anotiiki;— 
Plaintiffs—Appfxlants 

versus 

G. I. P. RAILWAY COMPANY— 

D E F E N D A N T — R E S r O N r) E N T. 

Raihcay.^ .Icf (IX of .«?. 71—Rl.-lc Xote Form 

' B' , goods coi^sigmil under— Unit for damagt’S fur 
loss of goods—(ioods hst from wogt n standing at 
platforjH - Presiimplion— Burden of / n uf - Appeal, 
second—Finding based on no ei idence, n-hether can be 
questioned. 

AVliere goods oonsigned to a Itaihvay Oempany for 
carriagf? under Risk Note Form “B” aVc lost and the 
evidence shows that tlic loss must have cccurred at 
a time when the waggon containing the goods was 
standing at the platform of a station, it must be 
held that the loss was duo either to the wilful neg¬ 
lect of d\ily ]>y the Company's servants or to theft 
by one of them. There is always ccmsiderable difii- 
eulty, almost amounting to impossibility, for a con¬ 
signor to prove wilful neglect or theft by the Ct-mpany's 
servants and the evidence given by the Cimpany's 
servants in such a case must be viewed in favour of 
the consignor, [p. 339, col. 1.] 

Where there is an entire absence of evidence in 
support of a finding, the finding is liable to be set 
aside in second appeal as defective on a ground of 
law. [p. 338. col. 2.] 

Second appeal against the decree of the 
First Subordinate Judge, Baliraicb, dated 
the 5th March 1923, preferred against 
that of the Muusif, Bahraich, dated the 
3ist March 1922. 

Mr. Bisheshar Nath , for the Appellants. 
Mr. G. M. Miikerji, for the Respondent. 

JUDGMENT.— This is the ever re¬ 
curring case of a claim for damages arising 
out of a loss of consignment booked under 
Risk Note Form B. A consignment of 4 
bales of cloth was booked at Victoria Ter¬ 
minus on the G. I. P. Railway (that is of 
the defendant) to Chihvaria Station on the 
B. N. W. Railway. The case for the plaint¬ 
iff was that he received only 3 hales out of 
4 and that the other bale was lost through 
the wilful neglect of the defendant Railway 
Company or theft by or the wilful neglect 
of its servants. Under Risk Note Form B 
the plaintiff is protected from such loss. 
The question, therefore, is whether the con¬ 
signment was lost by the wilful neglect of 
or theft by the defendants’ servants. The 
First Court granted a decree to the plaintiff 
but this decree was set aside by the lower 
Appellate Court. In this second appeal it 
was argued by the plaintiffs’ leained Coun- 
eel (1) that the defendant Compony had 
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not proved that this undelivered bale had 
been lost by it, and (2) that on the evidence 
on the record the wilful neglect of or theft 
by its servants was pu’oved. It was objected 
on behalf of the respondent that there Avas 
a linding of fact of the loAver Appellate 
Court that there Avas no Avilful neglect or 
theft by tlie defendants’ servants. There 
is siicli a finding but I think this Courtis 
entitled to inquire into the evidence on 
Avhich the finding is based. If there is an 
entire absence of evidence the linding Avill 
be liable to be set aside as defective on a 
ground of law. The first point raised by 
the appellants’ learned Counsel loses its 
force because of para. 5 of the plaint where, 
the plaintiff accepts a statement made to him 
by the Traffic Manager of the B. N. W. 
Raihvaj^ that the bale had been lost AA'hile 
in custody of the defendant G. I. P. Rail- 
Avay. "When such a position of loss is ac¬ 
cepted by the plaintiff, I cannot hold that 
the defendant Company in spiteof the plaint¬ 
iff’s acceptance of the allegation of another 
Railway Company Avas called upon to prove 
loss of the bale Avbilein its custody. 

I think the appeal should succeed on the 
second ground. The evidence as regards 
the loss consisted mainly of reports and evi¬ 
dence of Railway seiwants. The plaintiff 
himself, in the nature of things, did not ac¬ 
company the consignment and could only 
depend on statements of Raihvay servants 
as to AA'hat happened to this particular bale. 
It appears that this particular bale Avas 
put in a Avaggon at the Victoria Terminus 
and a seal Avas fixed on that waggon. Alto¬ 
gether there Avere 70 bales including this 
particular bale in the Avaggon and when the 
Avaggon arrived at Nand Gaon Railway 
Station that seal Avas found broken. A ser¬ 
vant knoAvn as the foreman, whose duty it 
Avas to count the packages, counted them 
and reported that there were 70, so it is 
certain that no theft was committed on 
the running train between Victoria Ter¬ 
minus and Nand Gaon. The learned Judge 
of the loAAer Court has referred to a pre¬ 
sumption of the Station Master of Nand 
Gaon that the foreman miscounted the pack¬ 
ages and that reall}’ one was missing at 
Nand Gaon. This idea struck the Station 
Master only when it was reported that this 
particular bale did not arrive at Bara Eanki 
during transit, ffhe Station Master would 
he primarily respcnsible for theft ccmiDit- 
ted frem the vaggen while it was standing 
at hisplatfcim end wculd taluxalJy tiy to 
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make out that the package was missed or 
lost while the train was running. The Sta¬ 
tion Master’s statement is not based on any 
information received by liim or on any 
examination made by himself. The waggon 
was then sealed and the seal was found 
intact at Bara Banki. The conclusion is 
irresistible that this package was stolen 
at Nand Gaon Station during the time the 
waggon was at the platform and before a 
new seal was impressed. There must have 
been wilful negligence of duty by the Com¬ 
pany’s Officials to allow such a thing to 
happen. There is always considerable 
difficulty almost amounting to impossi¬ 
bility for a consignor to prove wilful neg¬ 
lect or theft by the Company’s servants and 
the evidence afforded by the Company’s ser¬ 
vants has always to be received in favour of 
the consignor. The evidence on the record 
proves that the package, which has been 
missing since, arrived at Nand Gaon and 
that it must have been taken out there 
while the Company’s servants were fussing 
about and preparing to put on a new seal. 
I hold that this loss is due either to the wil¬ 
ful neglect of duty by the Company’s ser¬ 
vants or to theft by one of them. In my 
opinion the learned Judge has viewed the 
evidence quite wrongly and this Court is 
entitled to interfere in second appeal. 

I set aside the decree of the lower Appel¬ 
late Court and restore the decree of the First 
Court with costs of all the Courts. 

z. K. Dzcree set aside. 


MADRAS HIGH COURT* 

Sbco.'Jd Civil Appeal No. 391 of 1922. 

September 9, 1924. 

Present: —Mr. Justice Madhavan Nair. 

J ARA POOJ ARI —Defendant—Appell.\nt 

versus 

80MAKKA (died) and another—Plaintiff 

AND HIS legal REPRESENTATIVE 

—Respondents. 

Landlord and tenant —Agricultural lease—Notice to 
quit—-Reasonable period — Custom. 

Neither the provisions of the Transfer of Property 
Act nor the principles of English I.aw in regard to 
n notice to qnit are strictly applicable to agricultural 
leases in India, [p. 339, col. 2.J 
All that is required in the cose of such leases is a 
rearonable notice which is a question of fact to be 
decided in each case according to the particular cir- 
oumatanoea and the local custom as to reaping crops 
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. and letting land The exact synchronising of the 
date fixed in the notice with the termination of the 
period of the lease is not necessary in every case, 
[p. 310, col. I.] 

(iangadharan Pattar v. Patinkare ICovilakath 
Thazhathe Thavazhi Manavikramati, 42 Ind. Cas. 2(38; 
33 M. L. J. 512; G L. \V. -lOl, Jiujut Chunder Roy v. 
RupChandChango, 9 U. 48; 11 C. L. It. 143; 5 Shomc 
L. R. 88; 4 Ind. Dec. (k. s.) C84 and .l/a«n (7 Po 0 v. 
Muniandy Parvai, 42 hid. Cas. 375, relied on. 

Second appeal against the decree of the 
District Court, South Kanara, in Appeal 
Suit No. 28 of 1921, preferred against 
that of the Court of the District Munsif, 
Mangalore, in Original Suit No. 179 of 1919. 

Mr. K. Srinivasa Rao, for the Appel¬ 
lants. 

Mr. V. Narayana Iyer, for the Respond¬ 
ents. 

JUDGMENT. —The defendant-appel¬ 
lant admittedly held the plaint property as 
a tenant for a 3 ^ear ending with 31st March 
1916 under a chalgeni chit dated 30th May 
1915 executed by him in favour of one 
Ugga Chetty the predecessor-in-interest of 
the first respondent. He held over and the 
first respondent sent him a registered notice 
dated 27th November 1917 (Ex. B) re¬ 
quiring him to quit by the following Vishu- 
sankaramana (12th April 1918). The lower 
Court found that the appellant wrongfully 
refused to receive it and it fixed him with 
the knowledge of its contents. Argument 
was advanced on behalf of the appellant 
that the notice was invalid as it required 
surrender only on 12th April 1918 instead 
of 31st March 1918. The learned District 
Judge overruled it on the main ground 
that Vishusankramana is the customary day 
for termination of agricultural leases in 
South Kanara. 

The only point taken before me in second 
appeal is that relating to the invalidity of 
the notice. The lease is an agricultural 
lease and hence the provisions of the Trans¬ 
fer of Property Act do not strictly apply; 
but the analogy of the said provisions and 
the principles of English Law are relied 
upon by the appellant. There is no doubt 
that under the English Law the notice 
must be to quit at the end of the 3 ’ear. As 
observed in Doc d. Spicer v. Lea (1): “If it 
(notice) might be given to quit 12 days 
afterwards, it might as well be at any 
time.” The question for decision is to 
what extent is this principle applicable to 
agricultural leases of the kind under con¬ 
sideration. 

(D (1809) 11 East 312; 103 E, R. 1024. 
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It seems to me that tlic question is ampl}’ 
covered l)y autlioiily wliicli is binding on 
me. in Ganyadhanin I’aitar v. I'atiulunc 
Kovilnknth lhazkaihc 'Llnivazhi Ma)iuiik- 
raniaii (2,), lliis Cuuil held iliat in the case of 
rcrui)iiAii<iin leases in Malabar all that was 
required was reasonal)le notice which ^Yas a 
question of fact to l^c decided in each case 
according to the iiarticular circumstances 
and the local custom as to reaping crops and 
letting land, 'i’he Court expressly decided 
that the exact synchronising of the date 
fixed in the notice with the termination of 
the period of the lease w’as not necessary in 
every case. See also Jngut Chunder Roy v. 
Rap Chand Clianyo (3) and Mating Po 0 v. 
Muniandy ^ervai {-!) The decision in 
Krishna Shelly v. Gilbert Piiito (5) on which 
reliance was placed by the learned Vakil for 
the appellant does not lay down anything 
to the contra)y; all that it decided was that 
the xnovisions of the Transfer of Proiierty 
Act and the rules of English Law are 
binding as rules of equity, justice and 
good conscience, when dealing with agri¬ 
cultural leases )n the absence of any special 
reason for not applying them. The dictum 
at page CGO that tlie Legislature wisely re¬ 
frained from Jiiaking these sections appli¬ 
cable propria vigore to agricultural leases 
for fear of unnecessarily interfering with 
settled usages which it is undesirable to 
disturb shows that the existence of usages 
and custom w’ould be a special reason for 
not applying the provisions of the Act and 
the rules of English Law to agricultural 
leases. 


In the present case the notice is sought 
to be upheld on the ground that it is reason¬ 
able and is in accord with the custom 
of the country. As observed in the numer¬ 
ous decisions already adverted to this is a 


question of fact. The lower Appella 
Court has recorded an unequivocal hiidii 
to the effect that Vishusankaramana di 
is the “customary day for terminating tl 
agricultural leases in this country.” Tli 
finding is conclusive and binding on e 
and no exception has been taken to 
Under these circumstances I hold that I 
notice in question is sufficient and goi 
and is in accord with the usages of t 
country. The only point taken for t 

(2) 42Ind. Cas. 268; 33 M. L. J. 512; 6 L W 4qi 
^ (3) 9 O. 48; 11 C. L. R. 143; Sbome L R 88 


Ind. Dec. (N. 8.) 684. ' 

(4) 42 Ind. Cae. 375. 

36M.L. J, 36 
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appellant thus fails. The second appeal is, 
therefore dismissed. 

Mr. V. Narayana Iyer who argued the 
case at my recpiest as amicus curice has 
helped the Court considerably by his care¬ 
ful and detailed argument. 

v. N. V. Appeal dismissed, 

K. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 466 ok 1923. 

January 31, 1924. 

Present: —Mr. Justice Abdul Raoof and 
Mr. Justice Martineau. 

HAIU RAM SHAH— Plainti'kk— 

Appellant 
re rsus 

IXAVA'r— Uekendant—Respondent. 

Interest —Suit on bon:l—Liability /or interest 
prored—Stipulation as to compound interest—Burden 
. of proof. 

Whern the execution o£ a bond sued on is ad¬ 
mitted an<l it is found that the defendant 
agreed to pay interest as entered in the bond, the 
burden rests on him to prove that he did not agree 
to ihi stipulation contained in the bond'for the pay¬ 
ment of compound interest. 

Second appeal from the decree of the 
District Judge, Shah pur at Sargodba, dated 
the 15th November 1922, affirming that of 
the Subordinate Judge, Second Class, 
Sargodha, dated the 12th April 1922. 

Mr. M. L. Puri, for the Appellant. 

Mr. Feroze Khan Nun, for the Respond¬ 
ent. 

.. JUDGMENT.— The plaintiff has sued 
to recover the money due on a bond, and has 
been given a decree for Rs. 1,187, including 
simple interest at the rate of 21 percent, per 
mensem. The only question in this second 
appeal is whether he is entitled to com¬ 
pound interest, which the lower Courts 
have disallowed, finding that he has not 
proved that the defendant agreed to the 
stipulation contained in the bond that com¬ 
pound interest would be paid.’ 

The defendant admitted having executed 
the bond, and with regard to interest he 
pleaded, not merely that he had-not agreed 
to pay compound interest, but that he had 

'not agreed to pay any interest a|: .all- Con¬ 
sequently the issue framed was what rate 
of interest was agreed upon and was pay¬ 
able, so that the plaintiff’s witnesses were 
not asked specifically about the agreement 
to pay compound interest but only whethOT 
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the defendant had agreed to pay interest. 
When the execution of the bond is admit¬ 
ted and it has been found that the defend¬ 
ant.agreed to pay interest as entered in 
the bond, we think that the burden rested 
on him to prove tliat he did not agree to 
the stipulation contained in the bond for 
the payment of compound interest. He has 
given no evidence on this point, and we 
hold, therefore, that the plaintiif is entitled 
to compound interest on the amount of 
the consideration which the defendant has 
been found to have received, namely, 
Rs. 451, The compound interest upon that 
amount comes to Rs. 1,513, so that with 
the addition of the principal the plaintiff 
is entitled to Rs. 1,964 in all. 

We accept the appeal and alter the 
decree to one for Rs. 1,964. As the interest is 
very heavy we direct that the parties shall 
bear their own costs in all the Courts. 

K. s. D. Appeal accepted. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 57 of 1924. 

July 21. 1924. 

PreseJit;—Mr. Justice Mukerji and 

Mr. Justice Dalai. 

Firm KACHaURI MAL-KALYAN MAL 
—Defendant—Applicant 

versus 

Firm WALT M.UHAMMAD-ABDUL 

LATIP’—Plaintiff-Opposite Party. 

Civil Procedure Code of 10^, Scli. J / 

—.lr6i(raHon .4cl (f.Y o/ /8.W). reference under Order 
staying suit-Appeal, whether cowpelcnt. 

Unless the provisions of the Arbilration Act, 
1899, are contrary to any of the provisions of the 
Second Schedule to the C. V. C., that Schedule m\ist 
apply to a reference made \inder the Act. and con¬ 
sequently any order passed in such proceedings is 
open to appeal under s. 101 of the Code. 

* * 9 

Nainsukh Das-Nagar Mai v. Gajanand-Shyain Lai, 
61 Ind. Caa. 239; 19 A. L. J. 132; 13 A. 318, fol¬ 
lowed; 

Revision from an order of the District 
Judge, Cawnpore, dated the 28th November 
1923. 

Mr. N. P. Asthana, for the Applicant. 

Dr. K. N. Katju, for the Opposite Party. 

JUDGMENT.— This is an applica¬ 
tion ..in revision asking this Court to set 
aside an order passed^ by the learned Dis¬ 
trict. Judge, Catynpore, on appeal. 
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It appears that the parties to tliis appli¬ 
cation are members of a sugar committee. 
Under the rules framed by the committee 
to which the parlies have committed them¬ 
selves all disputes arising among tlieni 
should be referred to aJ'l:)itralion. A dis¬ 
pute arose and it was refeired to arbitra¬ 
tion. Ignoring this reference tlie plaintiff 
brought a suit in the Court of the Subordi¬ 
nate Judge of Cawni)ore. Tlie defendant 
applied under s. 19 of the Arbitration Act 
(Act IX of 1899) for a stay of the suit pend¬ 
ing the makiiigof tlie award. The Court 
of first instance ordered a slay. The jJaint- 
ilTappealed and tlie learned District Judge 
has set aside the order. It is contended be¬ 
fore this Court by the defendant lliat the 
District Judge had no jurisdiction to enter¬ 
tain an appeal and that his order should 
set cisifle 

The Arbitration Act of 1899 does not 
provide for an appeal. It is a very short 
Act and by s. 20 provision for framing rules 
has been made. It is common ground 
that this High Court has as yet made no 
rules on the points referred to in that sec¬ 
tion. Among other matters a rule was to 
be provided for "llie slay of any suit or 
proceeding in contravention or submission 
to arbitration." 

In this Court the opposite party contends 
that an appeal lay under s. 101 of the C. P. C. 
The question is whether the provision as to 
arbitration as laid down in the C. 1\ C. and 
Sell. H of the Code has any application to pro¬ 
ceedings under the Arbitration Act of 1899. 
'I'here is a case decided by a Division Bench 
of tliis Court, namely, Xalnsukh Das-Xiojar 
Mai V. (Jajanand-S/njam Lai (1) in which it 
was hold that in the absence of any rules 
framed under s. 20 in the Act of 189J. the 
provisions of the C. P. C. should be a])plied. 
The ground given is that something had to 
be done and the application of the C. P. C. 
was not inconsistent with the provisions of 
the Arbitration Act. We have every reason 
for following this precedent. We are pre¬ 
pared to follow tiiis precedent on even 
larger grounds. Section 89 of the C. P. C. 
says (omitting the first few words) “all re¬ 
ferences to arbitration, whether by an order 
in a suit or otherwise, and all proceedings 
thereunder, shall be governed by the pro¬ 
visions contained in the Second Schedule." 

An exception is made in the following 
terms “ save in so far as is otherwise pro- 

(1) 61 Ind. Cas. 269; 19 A. L. J. 132; 43 A, 348. 
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vided by the Indian Arbitration Act, 1899, 
or by any other law for the time beincr in 
force.” 

This would mean that unless the provi¬ 
sions of the Indian Arbitration Act, 1899 
are contrary to any of the provisions of the 
Second Schedule that Schedule must apply 
to a reference made under the Arbitration 
Act of 1899. If that be the case it would 
follow that, the provisions of s. 104 of the 
C. P. 0. will apply, because the Sch. II is 
governed by that section. There can be no 
force in a contention that, while the Second 
Schedule may be applied the main provi¬ 
sions of the Code by which orders passed 
under the Second Schedule are made appeal- 
able should not apply. We hold that the 
appeal to the District Judge "was compe¬ 
tent. 

We dismiss the application in revision 
with costs which will include Counsel’s fees 
in this Court on the higher scale. 

K. s. D. Application dismissed. 


MADRAS HIGH COURT. 

Appeals against Orders Nos 91 to 94 

OF 1923. 

August 8, 1924. 

Present;—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
GANAPATHI PILLAI— Respondent 

No. 2 —Appellant 

versus 

MALAIPERUMAL CHETTIAR and 

OTHERS— Petitioners—Respondents 

Civil Procedure Code (Act V of im), 0. XXI, r. 90^ 
Court sale, setting side of—Low pince—Oniis of vroof 

U. AaI, r. JU, O. I. O., It IS necessary to prove thnt 
there was material irre^larity or fraud in publishinir 
or conducting the sale and that the irrejularitv o? 
fraud so proved caused substantial injury to the vJtiZl 
who seek to set aside the sale, the onus of pr^f bei ® 
on the person seeking to set aside the sale The mere 
fact that the price fetched under the sale is- Iow S bv 
Itself no ground to set aside the sale unless there has 

been irregularity or fraud by reason of which the priS 

fetched was low. 

Appeals against the orders of the Cnnrt 
of the Subordinate Judge, Neffanatnivi 
dated the 19th February 192,^ in Kution 
Applications Nos. 566, 649, 659 and 634 o“ 

in Execution Petitinn 
No 254 of 1921 in Original Suit Ho. 231 of 


Mr. M. Patanjali Sastri^ for the Appel¬ 
lant. 

Mr. C. S. Venkatachariar, for the Re¬ 
spondents. 

JUDGMENT. —These are appeals 
against the order of the lower Court setting 
aside a Court sale in execution. The lower 
Court in its order points out several things 
in connection with the sale which it calls 
suspicious, and concludes that the property 
has been sold for an unconscionably low 
price, and on those two grounds it has set 
aside the sale. Now, obviouslj’’ this order 
does not in any way comply with the re¬ 
quirements of O. XXI, r. 90, Sch. 1, 0, P. 0,, 
under which the first thing to be proved is 
that there was a material irregularity or 
fraud in publishing or conducting the sale, 
and next that the irregularity or fraud so 
proved caused substantial injury to the par¬ 
ties who seek to set aside the sale. We are 
unable to find any irregularity or fraud and 
certainly the lower Court f does not record 
that it found any. 

The learned Subordinate Judge mentions 
two points: first, that at the time of the sale, 
as there were no bidders, the decree-holder 
got the upset price reduced from Rs. 11,000 
to Rs. 2,50(' on an affidavit by his Karyas- 
than, which the learned Judge calls sus¬ 
picious. Why the affidavit by the Karyas- 
than should be suspicious, we do not know. 
The second point is that when the bidding 
was resumed, the Kaiy^asthan bid for Rs. 70 
more than the upset price of Rs. 2,500 and 
the learned Judge thought that he added 
Rs. 70 to the upset price because his con¬ 
science was pricking him. This seems to us 
rather a pointless remark. The learned 
Judge mentions another circumstance, that 
his predecessor was concluding sales in 
open Court while that was not his own prac¬ 
tice, and, as this was the first sale conduct¬ 
ed in that Court after he took charge, he 
thinks some bidders may have been u aiting 
until the sale was concluded in open Court 
before making their bids. There is abso¬ 
lutely no evidence to justify any such as¬ 
sumption ; nor, even if. there was any, would 
that circumstance amount to an irregularity 
or fraud in the conduct of the sale. 

The learned Judge's conclusion that the 
price was unconscionably low is based, so 
far as appears from his order, on nothing 
more than a valuation by an Amin some five 
years earlier in March 1917, which valuation 
was attested by the auction-purchaser. He 
considers that this aUestation meant that the 
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auction-purchaser gave his “sanction" to 
the estimate. It seems to us an inference 
wholly unjustified. The attestation was pre¬ 
sumably in token of the Amin having come 
and made his estimate. The whole founda¬ 
tion of the suspicion which the Subordi¬ 
nate Judge entertains regarding the affidavit 
by the auction-purchaser, therefore, falls to 
the ground. The order seems to us wholly 
indefensible on the grounds urged by the 
lower Court. 

We havebeen asked to uphold it on grounds 
other than those stated in the learned 
Subordinate Judge's order. It is urged that 
the decree-holder got theupset price reduc¬ 
ed by deceiving the Court, viz.^ by suppress¬ 
ing the material fact that the upset price 
was previously as high as Rs. 11,000, but 
this argument fails since the Court itself, 
had it been deceived, would certainly have 
stated so and made that a ground for 
action. Nowhere does it hint that it had 
been deceived. The decree-holder’s petition 
to reduce the uspset price mentioned the 
fact of there being an upset price and we 
cannot believe that the Court did not call 
for and consider that figure before passing 
its order. It was obviously not deceived 
and, therefore, could not say that it was 
deceived. 

It is next urged that the sale was held in 
• secret and that all sales formerly used to 
be in open Court. We have already set 
out what the learned Subordinate Judge 
has said on this matter and it does not go 
anything like so far as to saj^ that all the 
previous sales were being conducted in 
open Court, although the practice was to 
conclude the sale in open Court. Hence 
there was no room for the bidders to be 
ignorant of where the sale was being held. 
The statement of some of the petitioners in 
the lower Court, who are other decree- 
holders, that they were in open Court wait¬ 
ing for the sale and did not know that it 
was going on cannot be believed. There is 
not a scrap of evidence to support this 
statement and it seems to us wholly dis¬ 
ingenuous. It is surely significant that these 
pereons were present at the time of the 
sale ur.d yet made no bid even when the up¬ 
set price was reduced to Rs. 2,500. 

It is further alleged that the prior J udge 
had previously refused to reduce the up.set 
price to Rs. 8,000. There is again no evi¬ 
dence for this nor any evidence that it was 
not brought to the knowledge of the Judge, 
the decree-holders were in open Court 


as they say, there is no reason why they 
should not have brought this to the know¬ 
ledge of the Judge. There is no proof 
of the supression of any material fact 
which deceived the Judge into passing his 
order. 

It is next alleged that the purchase was 
benami for the decree-holder, he not having 
got the permission of the Court. Again 
there is nothing whatever to support this 
statement. It is a point taken in the judg¬ 
ment-debtor’s petition and, if tliere was 
anything in it, surely the lower Court would 
mentioned it. 

It is finally urged that the price fetched 
is far too low. This by itself is no ground 
for setting aside the sale, unless there has 
been an irregularity or fraud by reason of 
which the price fetched was low. Such an 
irregularity must first be proved, and the 
authorities quoted by the respondent [Sa a da i- 
mand Khan v. Phul Kuar (1), Shcorutton 
Singh v. Net \Lall Sahn (2) and Nibaran 
Chandra Chotvdhry v. Chiranjib Prasad 
Bose (3)] are no authorities for the contrary. 
We have already said that we find no irre¬ 
gularity or fraud. It was surely easy for 
the petitioners to have adduced evidence 
that the price was low if wliat they say is 
true. The judgment-debtors in fact assert¬ 
ed in their petition that several prominent 
persons and mirasdars were prepared to bid 
at the sale for more than Rs. 11,000 and 
that “they are even now prepared to do so;" 
but not a single one of these persons has 
come forward to substantiate tlie statement. 
The onus of proof clearly lay on the peti¬ 
tioners who were seeking to set aside the 
sale. 

It is urged here that the learned Subordi¬ 
nate Judge did not take any evidence. It 
is not urged that he shut out the evidence 
which the petitioners had ready. We are, 
therefore, not prepared to allow evidence to 
be taken now at this late stage. 

We must reverse the order of the Subordi¬ 
nate Judge and confirm the sale. The ap¬ 
pellant will get his costs from the respon¬ 
dents in each petition here and below. 

v. N. V. Appeal allowed. 

7 K 

(1) 20 A. 412; 2 C. W. N. 550; 25 I- A. 146; 7 Sar. P. C, 
J. 380; 9 Ind. Dec. (n. s.) 624 (P. C.). 

(2) 30 C. 1;6C.W. N.r>88« 

(3) 32 C. 542;9C.W.N.487. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 194 of 1923. 

Octoijer 15, 1924. 

Prestnl: —Mr. Dalai, J. C. 

Syed WARiS ALI— Plaintiff— 

Appellant 
I / s 

Syed ABBAS ALI— Deff.ndant— 

Respondent. 

Civil Procedure Code (.Icf 1' r>/ lUOS)^ O. VI. r. 17 
—Anicmlmeiit of ylu iut -Euc.vnftchment—Su it for 
iyijunctioji — Possession, prai/er fir, odditiiv ef. 

PlaintilT, wlio was tlu* zemindar, sued the defend¬ 
ant. a euUivator, for a perpetual injunction restrain¬ 
ing him from using a certain piece of land over 
which he had encroached. After tlio issues wore 
framed, but before the trial of the suit, the plaintiff 
applied for amendment of the plaint by adding a 
prayer for possession of the portion encroached upon, 
but the application was rejected on the ground that 
the addition of the prayer for possession would 
change the nature of the suit : 

Held, that the real cpiestion in controversy between 
the parties was whether the plaintilT had lest his 
possession in such a way that he could not oust the 
defendant and that this was a tit case in which the 
application for amendment should be allowed as the 
amendment would not affect thegro\mds of the claim 
[p. 344, col. 2.] 

Second appeal against a decree of the 
Subordinate Judge, SuUanpur, dated the 
12th March 1923, preferred against that of 
the Additional ^lunsif, Sultanpur, dated 
the 16th October 1922. 

Mr. Hydar Husain, for the Appellant. 

Mr. S. M. Ahmad, for the Respondent. 
JUDGMENT.—It was unfortunate that 
the Trial Court should have rejected the 
plaintiff’s application for the addition of a 
relief in the alternative for possession of the 
land. This is the usual case wliere a culti¬ 
vator has grabbed the zemindar’s land. Tlie 
plaintiff zemindar sued for a perpetual in¬ 
junction probably on the misunderstanding 
that the slight user of the land by the de” 
fendant did not amount to possession and 
an injunction would be sufficient to deprive 
the defendant of such a right of user. After 
the issues were framed and before the evi¬ 
dence was led he applied to the Trial Court 
on 6th October 1922 for amendment of 
the plaint. The only amendment he desired 
was to add a prayer for possession and, of 
course, to pay the additional Court-fee, if any 
i^cessary. He made no prayer to change 
the actual pleadings which formed the 
ground work for his claim. The learned 
Judge of the Trial Court gave three reasons 
for rejecting the application (1) that the 
omission at the commencement to seek re 
lief for* possession in the alternative w’as 
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deliberate, (2) that this addition of a new 
prayer in the alternative will change the 
nature of the suit and (3) that there had 
been delay in making tlie application. I 
can discover no evidence on which can be 
founded tlie cliarge of deliberate omi.ssion. 

It appears to me that the plaintiff was 
wrongly advised because he gained notliing 
by suing for perpetual injunction instead 
of for possession. Possibl 3 Mie or his advis¬ 
er thought that tliis slight user for tying 
cattle, feeding tliem and erecting a house 
for himself by the cultivator amounted only 
to a nuisance which can be prevented by 
an injunction. It is not clearlo me how 
the nature of the suit would be changed by 
an alternative prayer for possession when 
the basis for the claim, one original and 
the other in the alternative, remained the 
same and no prayer was added for the altera¬ 
tion of any one of tlie plaint paragraphs. 
‘ Delay ’ is a relative term and must 
be considered in connection with the facts 

of eveiy paiticular esvse. In the present 
case, (itli October was the date fixed forbear¬ 
ing imniediatel^v after issues and it must 
have been on tlie date when issues were fram¬ 
ed that the jilaintiff must have become fully 
aware of the claim put forward by the de¬ 
fendant. He tlien understood thataprayer 
for possession was necessar}'. The date of 
hearing after the framing of the is.sues 
was the first opportunity he had of filing an 
application for amendment. It ■was open 
to tlie Trial Court to mulct the plaintiff in 
cost of the witnesses who had been sum¬ 
moned for the 6th of October. The hearing 
could have been postponed to give the defend¬ 
ant an opportunity of meeting the fresh 
iwayer of the plaintiff. The provisions of O. 
VI, r. 17 relating to amendment give a large 
discretion to the Court. The Court may, at 
an\’ stage of the proceeding, allow either 
partj^ to alter or amend his pleadings in such 
manner and on such terms as may be just 
and all such amendments shall be made as 
may be necessary for the purpose of deter¬ 
mining the real questions in controversy be¬ 
tween the parties. It is apparent that here 
the real question in controversy between the 
parties is whether the plaintiff had lost his 
possession in such a way tliat he could not 
oust the trespas.ser. The manner of the 
amendment would be just here because only 
an alternative relief was sought and the 
grounds for the claim were uotchanged. The 
plaintiff still maftitains his character as 
semhidar, his title to the landas such zetnii^^ 
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dar and his claim to take possession on 
the ground that he had been in such posses¬ 
sion within the period of limitation. As 
observed by me above, the terms could have 
been fixed by the Trial Court by an order as 
to costs so as to make those terms just. 

In a case where it could be held with con¬ 
fidence that a suit for possession could 
more conveniently be made subject-matter 
of a fresh action this Court in second appeal 
would not consider it just to grant an amend¬ 
ment. In the pre.sent case, iiowever, if the 
plaintiff is relegated to a fresh suit the 
question of bar under s. 11 may easily arise 
and any opinion given by this Court in the 
present proceedings would not in any way 
bind the Court which would take cognizance 
of a fresh suit. 

This was a case where the application for 
amendment of Gth October 1922 ouglit to 
have been accepted and I have given reasons 
why I desire to interfere at this late stage 
of the proceedings. Justice will be done 
if costs are allowed to the defendant to make 
up for the initial mistake of the plaintiff. 

In the result I set aside the decrees of 
both the Courts and direct the Trial Court to 
accept the application of amendment of 6th 
October 1922. If the amendment is made 
and proper Court-fee paid the trial shall 
be held anew and the findings so far re¬ 
corded shall not be considered binding. 
Both parties shall be given fresh opportun¬ 
ity of producing evidence both oial and 
documentary. I avoided considering the 
question whether the plaintiff is entitled 
to obtain perpetual injunction because it 
will be more convenient to try the entire 
suit afresh. 

Of course it will be open to the Trial Court 
to fix time within which the plaintiff must 
pay additional Court-fee, if any, and take 
action. 

The defendant shall receive costs of the 
lower Appellate Court and this Court in any 
case. The costs of the Trial Court shall be 
governed by any future order to be passed 
by that Court, 

2. K. Application accepted. 


MADRAS HIGH COURT. 

Civil Appeal No. 311 of 1921. 

August 27, 1924. 

Present: —Mr. Charles Gordon Spencer, 
Officiating Chief Justice, and Mr. Justice 

Srinivasa Aivangar. 

Sree Rajah Rao VENKATA KfTMARA 
MAHIPATHISURYA RAO BAHADUR 
GARU, RAJAH of PITHAPURAM— 
Plaintiff—Appellant 

VCYSHS 

The SECRETARY of STATE for INDIA 

IN COUNCIL REPRESENTED HV THE 

COLLECTOR of GODAVARI— Defendant 

—Respondent. 

Public trail—Lnudi within nnibit of zoinin<l:iri -• 
Zeniiinliir, ileclaraiorij suit bii— Iinmeinorial jf.'C bi/ 
villagers as cattlepaths - Xatinr. of right - Adrvrse 
possession - Villagers not joined as partics-Declara- 
tioii, whether ran hr granteil—Madras Land Encroach¬ 
ment Act illl of lifiio), ss. 7, IJ,—Assessment, levy of, 
on jccupants -Right of action —Preliminary notice — 
Jjimitation-Regulation A’-YT of ISOJ, . 9 . --Lnkhirnj 
lands, what arc. 

PhiintifT, the rt'mPuMrof a village, saecl the (Jovern- 
ment for a tieolaration of owaerslup and for recovery 
of possession and injunction in respect of certain 
puntas or lands used as paths for men and cattle 
and within the ambit of the villap:e. The members 
of the village community using these paths were not 
made parlies to the suit. It was found that the 
land.s were used as pantos even at the time of the 
Permanent iS.^ttlement and continued to be used as 
such without disturbance l\vthe plaintilY. Thesnaad 
granted to tlie plaintiff at the time of tlio Perma¬ 
nent Settlement was not liled and no act was |)roved 
indicating any posse.ssion of tlie lands by the plaintiff 
adverse to tlie villagers: 

Hcil, tha^ the plaintiff n )t Inving shown that he 
was or had become the absolute owner of the suit 
lands, the basis of the suit failed and the suit must 
be dismissed, [p. .’llfi, col. 2.] 

Per Spencer, Offg. C. •/. -d) that tlie mere fact that 
assessnent was levied by (Jovernment under llie 
Madra;s l«and Encroachment Act «»f 11)0"), against the 

o. ’::up.ints of the lands would not give <a right of 
a.dion to the plaintiff; [p. .'UG, col. 1.] 

(2) that the period of limitation for a suit by a 

p. ^rson aggrieved by proceedings under that Act was 
six months under s. 11 and that the suit having been 
brought more than a rear thereafter was barred; 
[p. .14G.C01. 2.1 

(G) that a preliminary notice under s. 7 of the Act 
to show cause why a person should not be made to 
pay prohibitory assessment under s. 5 of the Act did 
not give ris? to a cause of action, [ifctd.] 

Secretary of State v. Assan, 32 Ind. Cas. 755; 39 M. 
727; 30 M. L. J. 255: 19 M. L. T. 157; 3 L. W. 228; 
(1910) 1 M. \V. N. 167 (F. «.>, followed. 

Per Srinivasa Aiyangar, J .—(1) that the plaint 
panta lands were not lakhiraj lands within the mean¬ 
ing of s. 1 of Regulation XXV of 1802; \p. 317, col. 2.] 
(2) that these puntas having been dedicated to the 
public os highways, the Government at the time of 
the grant of the sanad to the zemindar held them 
in tnist for the community, and it could not be 
assumed that in violation of such trust the Govern¬ 
ment granted them away to the plaintiff's predecessor; 
either the Government did not include these punta$ 
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in the g^rant because the.v ^-ere used only for general 
communal purposes, or else they mido over the trust 
to the zemimlar for tin- purpose of maintaining the 
trust in favour of the community, in which case the 
trustee could not l)y advci’se possession liave reduced 
tlie trust property to private ownership, ami that in 
either case, tli^ plainlitY must fail; |p. .‘US, col. 1.] 
i‘l) that even if the plaintitY had ac piirctl title to 
tli’^ laiuls l)y a<lver.se po.s.session. the liody «)C villagers 
against whom the plaiutitY's possession was elaini'^d 
to he adverse, not having been made parties to the 
suit, the plaintilY was not entitled to anv declaration 
to that cfTeet. [p. 318, col. 2.] 

Per 6'peucer, Offg. C.J. The right of the public 
to the enjoyment of the whole width of land which 
has been set apart from time immemorial for use 
as a public way stands upon a higher footing than 
a mere easement over property belonging to another, 
[p. 346. col. 2.] 

Appeal against a decree of the Court 
of the Additional Subordinate Judge, 
Rajahmundry, dated the 12th July 1921, in 
O. S. No. 12 of 1920 (O. S. No. 1 of 1919, 
Temporary Sub-Court, Rajahmundry). 

Mr. A. Krishnaswamy Iyer, for the Ap¬ 
pellant. 

The Government Pleader, for the Re¬ 
spondent. 

JUDGMENT, 

Spencer, Offg. C. J.— The plaintiff 
is the Rajah of Pithapuram. The defendant 
is the Collector of Godavari representing 
the Government. The subject of this suit 
are certain puntas used as paths by men 
and cattle in the village of Mummidiva- 
rappadu which forms part of the Palivela 
estate acquired by purchase and testament¬ 
ary disposition by the plaintiff’s predeces- 
soia. No members of the village community 
that use these paths in exercise of their 
communal rights have been made parties 
to the suit. The inclusion of the Govern¬ 
ment as a party can only be justified on 
one of three theories, (1) that the pathways 
were excluded from the Permanent Settle¬ 
ment and belong to the Government (^) 
tliat the Government is the custodian of 
the communal rights of the public in respect 
of these paths, vide Venkatarama Sivan v 
Secr^ary of State for India (1) and (3) that 
the Government has unauthorisedly levied 
penal assessment under Act ITI of 1905 
The plaintiff (appellant) does not admit 
the first theory as it would be fatal to his 
suit to obtain a declaration of title. 

As regards the third theoiy, the assess¬ 
ment was levied from the occupants in 
1914 according to the allegation in the 
plaint. This circumstance will not f?ive a 
right of action to the plaintiff who did nnf 

Cas. 360; 36 M L. J. 203 9 L W 
25 M. L. T, 232; (1919) M. W. N- 191. 


pay anything. Moreover the limitation 
period for persons aggrieved by proceedings 
taken under that Act is six months under 
s. 14 and that period was long past when 
this suit was filed in 1918. It came out in 
the evidence that the plaintiff’s Dewan had 
been served with a preliminary notice un¬ 
der s. 7 to show cause why he should not 
be made to pay prohibitory assessment 
under s. 5 or be summarily evicted under 
s. 6, but it has been held in Secretary of State 
V. Assayi (2) by a Full Bench that notices 
under s. 7 do not give rise to a cause of 
action. 

It remains to be considered whether a 
declaration of title can be given to the 
plaintiff and an injunction issued restrain¬ 
ing the Government from interfering in 
any manner with his possession and enjoy¬ 
ment. The plaintiff admitted in his plaint 
that the suit puntas w^ere once dedicated 
to the use of the public as a highway. 
The letting out by him of the soil for cul¬ 
tivation must necessarilj’^ interfere with the 
use of the surface for a public highway. 
He has failed to prove that the right which 
the public got by dedication of these pun¬ 
tas for use as a means of communication 
has ceased owing to disuse, or otherwise. 
The Subordinate Judge has found on issue 
No. 2 that the plaintiff has not acquired any 
prescriptive right over them and we have 
been shown no reason to come to a different 
conclusion. 

In the course of the arguments on the 
appeal, the appellant’s Vakil admitted that 
he did not dispute the right of way of the 
villagers over the paths. He styled it an 
easement right, but the right of the public 
to the enjoj^ment of the whole width of 
land which has been set apart from time 
immemorial for use as a public way stands 
upon a higher footing than a mere ease¬ 
ment over property belonging to another. 

At any rate whatever right the public 
admittedly had in these paths has not been 
shown to have been lost, and, therefore, the 
plaintiff’s appeal, like his ill-conceived suit, 
must fail and be dismissed with costs. 

Srinivasa Aiyang^ar, J. —The plaint¬ 
iff (appellant) is the Rajah of Pithapuram. 
The defendant (respondent) is the Secretary 
of State for India in Council represented 
by the District Collector of Godavari. The 
plaintiff claiming to be the zemindar of a 

(2Y 32 Ind. Cas. 755; 39 M. 727; 30 M. L. J. 

19 M. L. T. 157; 3 L. W. 228; (191G) 1 M. W. N. J67 

(F. B.). 
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▼illage called Mummidivarappadu included 
in the estate of Paiivela, filed this suit for a 
declaration of owuiership and for the re¬ 
covery of possession and for injunction in 
respect of certain puntas as they are called 
or lands used as cattle-paths in the village. 
The Subordinate Judge who tried the suit 
dismissed it with costs. And hence this 
appeal. 

The plaintiff states that the village in 
question was acquired by his father under 
the will of his paternal aunt. I may re¬ 
mark to begin with that the case has been 
conducted in a very strange manner on 
both sides in the Court below. The plaint¬ 
iff has not produced a scrap of paper, either 
the sanad in respect of the suit village or 
any other title-deed in respect thereof nor 
has any such document been produced on 
the side of the Government for the defence. 
But both sides have gone to trial on the 
assumption that the suit village belongs 
to the plaintiff and was a zemin village 
in respect whereof a sanad in the ordinar^’^ 
form was, or must have been, issued in the 
early part of the last century. The plain¬ 
tiff’s case is briefly this: These puntas or 
cattle-paths were dedicated for public use 
by the plaintiff’s predecessors. Subse¬ 
quently about the year 1883 the plaintiff’s 
predecessore unlawfully entered upon these 
puntas and diverting them from their use 
as highways let them to agricultural tenants 
and doing so for over the statutory period 
succeeded in reducing them to their own 
private ownership. It is alleged that in 
the year 1914 after the plaintiff had ac¬ 
quired an absolute right in respect of the 
suit land the Government took proceed¬ 
ings under the Land Encroachment Act 
III of 1905, against the tenants in occu¬ 
pation let in by the plaifttiff, and that as 
the lands did not belong to the Govern¬ 
ment their action under the Act was 
ultra vires. The plaintiff in these circum¬ 
stances prays for a declaration that he is 
the owner of the puntas, and for such 
possession of the lands as may be neces¬ 
sary, and for an injunction against the 
defendant from interfering in any manner 
with the possession and enjojunent of the 
puntas by the plaintiff. It is clear from 
the Bhooband accounts relating to faslis 
even prior to the Permanent Settlement 
that the suit lands were used as puntas 
or cattle-paths even then. The plaintiff 
has in his plaint set up an affirmative case 
ofidedication of [these lands as highways 


by his predecessors-in-interest. That case 
has not been made out in the least. It is 
remarkable that the time when or obout 
which such dedication was made is not 
mentioned in the plaint or made out in the 
case. The evidence in the case does not 
help us to determine whether the zemin 
was, hy the sanad granted by the Govern¬ 
ment, merely confirmed to the predecessor- 
in-interest of the plaintiff or was really in 
tlie nature of a fresh grant. In the present 
state of the record, we are only left to 
speculation as to what really happened. 
However that may be, it is clear that the 
plaintiff has not made out the case set up 
by him of a dedication by his predecessors 
of the suit lands as puntas or highways 
because an act of dedication might imply a 
capacity to dedicate and involve ownership. 
All that is, therefore, clear is that in or 
about the year 1802, when the Permanent 
Settlement was made the suit lands were 
puntas. The plaintiff's alternative case as 
we must take it to be, is, that at the Per¬ 
manent Settlement, when the zemimdari 
was granted to his predecessor-in-interest, 
these puntas were also included in the 
grant by the Government. It is true that 
these pun^alands are within the ambit of the 
zemindari and would have passed to the 
zemindar undoubtedly under tlie grant if 
not reserved by the Government and if 
there was not anything in the nature of the 
lands themselves by which they became 
excluded from the grant. It has been strenu¬ 
ously argued on behalf of the Secretary 
of State by the learned Government Pleader 
that these lands should be held to he 
lakhiraj lands within the meaning of s. 4 of 
Regulation XXVof 1802. The lower Court has 
found against this contention. I think the 
lower Court was right. The true meaning 
of lakhiraj lands would appear to be lands 
capable of being a source of revenue but 
granted away free of revenue or on favour¬ 
able rent. The learned Government Pleader 
pressed on us that according to the true con¬ 
struction of the words in s. 4 of the said 
Regulation, public roads should be included 
in the expression “ lands exempt from 
public revenue.” The expression ” exempt 
from public revenue ” would in the circum¬ 
stance itself seem to imply the possiblity 
of the lands yielding revenue but for the 
exemption. I am, therefore, of opinion 
that the contention that these lands should 
beheld to be lakhiraj cannot be support¬ 
ed. As the plaintiff has not proved that 
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the grant to his predecessor was only in 
the nature of confirmation, we must take 
it that it was really in tlie nature of an 
original grant, 'riio ])osition was then this: 
So far as these were concerned, liav- 

ing been dedicated to tlie i)ublic as highways, 
the Government at tlie time of the grant 
held them in trust for the communitv and it 
must be an unwarranted assnmi)tion to 
suppose tliat in violation of such trust the 
Government granted them away to the 
plaintiff’s predecessor. I am not prepared 
to make any such assumption in fav’ourof 
the plaintiff. This is against all principle. 
One of two things, therefore, mu.«t have 
happened, either the Government did not 
include these/:i/uP/.9 in tlie grant l^ecause 
they were roads and lands intended not for 
agricultural purposes blit only for general 
communal purposes, or else they made over 
the trust to the zemindar for the purpose of 
maintaining the trust in favour of the com¬ 
munity. If there had been no grant at all 
to the plaintiff’s predecessor, it follows 
that the plaintiff's suit is not maintainable. 
If, on the other hand, the plaintiff’s predeces¬ 
sor became a trustee in respect of the suit 
land for the purposes of thcur being main¬ 
tained as highways for the benefit of the 
public, it is inconceivable how a trustee 
could by adverse possession have reduced 
the trust property to private ownership. 
The learned Subordinate Judge has found 
that the plaintiff has not established the 
title by adverse possession against tbe Gov¬ 
ernment and we agree with him. The fact 
appears to have been that prompted by avid¬ 
ity the predecessors of the present ])laint- 
iff taking advantage of their ijower and 
influence as zeinindars and the helpless¬ 
ness of the ryots entered upon these public 
paths and let them to tenants in order to make 
money. Even assuming that the plaintiff 
was in law in a position to acquire by 
adverse possession a title to these lands, I 
am far from satisfied that the evidence on 
the record shows any such continuous ad¬ 
verse possession of all the lands in question 
for such period as would enable the plaint¬ 
iff to acquire such title. Though prayers 
regarding possession and injunction are in¬ 
cluded in the plaint, I cannot but regard 
the suit in the main as a declaratory suit. 
The plaintiff seeks a declaration that by 
adverse possession he has become tlie pri¬ 
vate owner of these lands. Apart from the 
Government represented by the defendant, 
the parties against whom the plaintiff’s 
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possession should have been adverse for 
the purpose of enabling him to acquire 
such title by prescription are the body of* 
the villagers. They are not parties to 'the 
suit, and I fail to see how any such declar¬ 
ation could be made in a suit to which they 
are not parties. It has been argued by the 
learned Government Pleader that, under 
s. 4i) of the Local Boards Act, these puntas 
became vested in the Local Boards and 
that under the provisions of s. 2 (2) of Act III 
of li)05, properties vested in the Local 
Boards are deemed to be properties of the 
Government for the purposes of the 
said latter Act. There are difificullies in 
the way of accepting this contention. It 
is true that all public roads have been vest-' 
ed by the said s. 4i) in the District Board; 
But that section speai<s of the vesting only 
of the public roads and not of all roads and 
the expression “publicroads” is defined in 
s. 3 (xxiii) of Act V of 1884 as a road al¬ 
ready vested in some local body. There is 
no evidence whatever on which it may be 
held that these puntas were ever vested in 
any local hodj'. The applicability of the 
sections of the Land Encroachment Act 
depending as it does on the vesting of the 
lands as public roads in the District Boards 
under the provisions of s. 49 of the Act, 
the right of the Government to take pro¬ 
ceedings under the Land Encroachment Act 
is by no means clear. However that may 
be, the plaintiff not having shown that he 
is or has become the absolute owner of the 
suit lands, I must take it tliat the very 
basis of his suit fails and the dismissal of 
the suit by the lower Court was right. It 
lias lieen suggested in the course of the 
argument by the learned Vakil for the ap¬ 
pellant that a declaration might be made in 
favour of the plaintiff at any rate with 
regard to the sub-soil of these lands leav¬ 
ing it open whether or not the right of 
highway still continues in the body of the 
villagers. No question has ever arisen 
with regard to the sub-soil of these lands 
in connection with any of the transactions 
or proceedings that led to this suit. To 
the plaintiff, who merely required to be 
able to let the surface soil to his own ten¬ 
ants for tlie purpose of making money, the 
right he was interested in securing ahd 
having declared, was the right only to the 
surface soil. 1 cannot, therefore, re.gard, ex¬ 
cept with suspicion, a request by the appel¬ 
lant’s Vakil that at any'^rate the right to 
the sub-soil should be declared in '‘thia 
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action. Even if I should be inclined to do 
so, for the reason already set out, I cannot 

' say that he has sufficiently established his 

right to the sub-soil so as to entitle him to 
any such declaration. 

The plaintiff’s suit was, therefore, rightly 
dismissed. 

The appeal fails and is dismissed with 
costs. 

. V. N. V. Appeal dismissed. 

Z. K. 
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suit involves a consequential relief and 
consequently the Court-fee should be cal¬ 
culated on ad valorem basis. For this 
opinion tlie office relies on a decision of a 
Bench of this Court in Sripal v. 

Jajdish \hiraycni , !)• are, however, of 

opinion that that case is distinguishable on 
the ground that the suit there was brought 
by a person who was a party to the decree 
on the mortgage. The plaintiffs to the 
present suit are three idols and as such they 
were no party to the previous litigation. 
AVe think, therefore, that the Court-fee paid 
is sufficient. 

z. K. Order acbordinyly. 


(1) C5 Ind. Cas. OSi), 24 0. C. 3t3l. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appe.vl ^o. 19 cf 1921. 

August 18, 1924. 

Present;—Mr. Wazir Hasan, A. J. C., 
and Mr. Neave, A. J. C. 

SRI RAM AND OTHERS—Plaintiffs— 

Appellants 

versus 

MATHURA PRASAD and others— 
Defendants—Respondents. 

Court Fees Act (VII of 18r0).8. 7 (iv) ^c), Sch. II, 
Art. 17 {[[{)—Declaration that certain property not 
saleable in execution, suit for—Court-fee payable. 

A suit for a declaration that certain pro>)erty 
belongs to the plaintiff and is not liable to be .sold 
in execution of a mortgage-decree obtained against 
another person, involves no consequential relief and 
falls within the purview of Art. 17 (hi) of Sch. II 
to the Court Fees Act. The plaint in such a suit 
requires a Court-fee stamp of Ks. 10 only. 

First appeal from a decree of the Ad¬ 
ditional Judge, Lucknow, dated the 17th 
December 1923, in Original Suit No. 79 of 
1923. 

Messrs. Bishehsar Nath and Daija Krishan 
■Sethi, for the Appellants. 

ORDER* —The property in suit was 
the subject-matter of a decree for sale 
on the basis of a mortgage executed by 
Jauardau Das. The mortgagee decree- 
holder has now taken steps to put the pro¬ 
perty to sale in terms of the decree. The 
present suit seeks a declaration to the 
effect that the said property belongs to 
the plaintiffs and that it is not liable to 
be sold in execution of the mortgage- 
decree. The plaintiff, have paid Rs. 10 
as Oourt-fee for the declaration mentioned 
above. The office is of opinion that the 


MADRAS HIGH COURT. 

Second Civil Appe.al No. 401 of 1922. 

September 19, 1924. 

Present: —Mr. Justice Madliavau Nair. 
SRINIVASA IYENGAR— Plaintiff- 

Appellant 

versus 

VELLAYAN AMBALAM— Defendant- 

Respondent. 

Limitation Act {IX of WOS), Sch. I, Arts. 137, 138 
—Civil Procedure Code (.Ic^ V of 1008), s. 6‘4— Atluck- 
nient—Mortyaye pending attachment, whether void or 
voidable — Auction-purchaser, suit by, to recover posses¬ 
sion—Limitation—Prior mortgage, paid off, whether 
kept alive — Intention of parlies. 

A private alienation of properly pending attacli- 
meut is wholly void against all claims enforceable 
under the attachment, [.p 351, col. 1.] 

Where pending an attachment the judgment-debtor 
executes a usufructriary mortgage of the altached 
property, the mortgage is void and tlie auetion-pur- 
cluvser in execution of the decree becomes entitled 
to possession of the property on tlie date of llie sale. 
A suit brought by him to recover possession of tfie 
property more than 12 years after tlie sale is barred 
l>y limitation cither under Art. 137 or Art. 138 of 
Sch. 1 to tlie Limitation Act. [p. 331, col. 2.] 

Dinobundu Shaw Chowdhry v. Jogmoya Oasi, 29 
C. 151 at p. 103; 12 M. L. J. 73; 4 lioin. L. K. 238; 
2t) I. A. 0; 0 0. W. N. 2UD (P. C.), relied on. 

Kandigam Gangayya v. Madupalti Venkataramayya, 
72 Ind. Oas. 839; 41 M. L. J. 80; 10 L. W. Uc8; 31 
M. L. T. 423; (1923) M. W. N. 51; (1923) A. I. li. (M.) 
230 Gosta liehari v. 8'anfcar Vaf/i, 36 Ind. Oas. 510; 26 
0 L J. 127 mid Mariappa Pillai v. Raman Chettiar, 
52 Ind. C’aa. 519; 42 A. 322; 10 L. W. 59, disting¬ 
uished. 

The question whether a prior mortgage was or was 
not kept alive by a later mortgage executed in dis- 
charge of the earlier one, is one of the intention of 
the parties. B^id.j 
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Gokaldas Gopaldas v. Puranmui Pransukh jSco- 
ckand, 10 C. 1035; 11 I. A. H hid. Jur. 390- 4 
Sar. P. C. J. 543; 5 liul. Dec. (.v. s.) (;92 C.). re¬ 

ferred to. 

Second appeal against a decree of the 
Court of the Subordinate Judge of Ramnad 
at Madura, in A. S. Xo. 14 of 1921. (A. S. No. 
563 of 1919 on the tile of the District Court, 
Ramnad) preferred against that of the 
Court of the District Munsif, Manamadura, 
in O. S. Xo. 97 of 1918. 


the mortgagee under Ex. I could, if the 
mortgage is invalid, prescribe for an 
absolute title and, therefore the cases cited 
by the appellant, namely, Sontyana Gopala 
Dasee v. Inaputalapula Rami (1) and Aiyisa 
Bevi Ammal v. Kalandassa Rowther (2) and 
Nadepena Appamma v. Saripilli Chinnavadu 
(3) against the decision of the Subordinate 
Judge on that point need not be con¬ 
sidered. 


Messrs. K. BJiashyam Iyengar and S. 
Krishnaswamy Iyengar, for the Appellant. 

Mr. T. V. Muthukrishna Iyer, for the 
Respondents. 

JUDGMENT, —The plaintiff's suit is 
for redemption. The plaint-mentioned 
land belonged to one Venkatai'anganatha 
Naicker. It was sold in execution of a 
Small Cause decree against him and the 
plaintiff obtained it under a sale from one 
Tavasi Ambalam whose father purchased 
it from the auction-purchaser. The auction- 
sale held on the 13th of July 1891 was 
confirmed on the 14th of September 1891. 
While the property was under attachment, 
the owner of the property mortgaged it to 
the predecessor-in-title of the defendant 
on the 15th June 1891 under Ex. I. The 
mortgagee under Ex. I had paid off a prior 
mortgage existing on the property. The 
Subordinate Judge held that the mortgage 
under Ex. I was void under s. 64, C. P. C., 
that the defendant, the assignee of the 
mortgage interest, prescribed for an absolute 
title to the property, that the prior mort¬ 
gage which was paid off by the defendant 
did not subsist at the time of Ex. I and that 
the plaintiff’s suit was barred by limita¬ 
tion. He, therefore, dismissed the plaintiff’s 
suit. 

It is argued by Mr. Bhashyam Iyengar 
on behalf of the plaintiff-appellant, that 
the Subordinate Judge’s decision that the 
defendant had prescribed for an absolute 
title to the property is wrong, that the 
alienation of the suit property made while 
the attachment was pending is only void¬ 
able at the option of the plaintiff, that the 
present suit cannot, therefore, be considered 
to have been barred by limitation and 
that, at any rate, since the prior othi was 
paid off by the mortgagee under Ex. I, the 
plaintiff could sue for the redemption of 
that othi. 

Mr. Muthukrishna Iyer appearing for the 
respondent has not tried to support the 
decision of the Subordinate Judge that 


The real question for decision is whe¬ 
ther the plaintiff’s suit is barred by limita¬ 
tion. The argument for the respondent 
is that the mortgage made pending the 
attachment in this case is void as against 
all claims enforceable under the attach¬ 
ment, and, since no suit was instituted 
by the plaintiff or his predecessor-in¬ 
interest within the twelve years’ period 
allowed either under Art. 137 or Art. 138 of 
the Limitation Act, the present suit is barred 
by limitation. Section 64, C. P. C., says 
in effect that private alienation of property 
after attachment “Shall be void as against 
all claims enforceable under the attach¬ 
ment." The cases brought to my notice 
by the learned Vakil for the appellant to 
show that such alienations are only voidable 
do not really support his argument and 
can all be explained with reference to their 
special circumstances. In Nandigam 
Gavgayya v. Madupalli Venkataramayya 
(4), the attaching decree-holder had agreed 
for a consideration with the purchaser of 
an item of the attached property that he 
would not bring that item to sale in 
execution of the decree. With reference 
to this special circumstance, the learned 
Judges pointed out that s. 64, C. P. C., is 

really one intended to benefit decree-holders, 
but that benefit being for the decree-holder 
he could waive the benefit. In that case 
it was held that: “As the decree-holders 
had entered into an actual contract with 
the purchaser, they cannot be permitted to 
go back upon their contract and insist 
upon the application of s. 64 in their favour. 
To allow them to do so would be clearly 
to perpetrate a fraud.” In view of this 

(1) 64 Ind.Cas. 328:44 M. 946;] 3 L. W. 685; (1921) 

M. W. N. 385; 41 M. J,. J. 194. 

(2) 80 Ind. Gas. 561; 46 M. L. J. 501; (1924) A. t 

R. (M.) 793. ^ 

r3) 79 Ind. Cas. 510; 45 M. L. J. 667; (1923) M. W. 

N. 825; 33 M. L. T. 146; 19 L. W. 37; (1924) A. I. 

R. (M.) 292; 47 M. 203. 

(4) 72 Ind. Gas. 839; 44 M. L. J. 80; 16 UW.9M; 

31 M. L. T. 423; (1923) M. W. N. 51; (1923) A. I. It. 
(M.) 230. 
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explanation, this decision, does not support 
the appellant. The decision in Gosta Behari 
V. Sankar Nathy (5) is also distinguishable. 
It decided that a transferee from the judg¬ 
ment-debtor of immoveable property attach¬ 
ed in execution of a decree becomes the 
owner of the property and is competent to 
make an application under r. 89 of O. XXI, 
C. P. 0. for cancellation of the sale in exe¬ 
cution of the decree. It does not say 
that a private alienation of property pend¬ 
ing attachment is not void as against all 
claims enforceable under the attachment. 
The learned Judges who decided the case 
took special care to point out that “In the 
case before us, there is no question of protec¬ 
tion to the decree-holder, or of the enforce¬ 
ment of the claim under the attachment;” 
and they proceed to say: “The effect of the 
application under r. 89, if granted, is forth¬ 
with to satisfy the entire decree. It 
may be that, in some instances, the effect 
is to place the decree-holder in a better 
position than he occupies under an execu¬ 
tion sale . Consequently by no 

strech of language can it be said that 
when an application is made in conformity 
with r. 89, any question arises as to a claim 
enforceable under the attachment within 
the meaning of s. 64.” The decision in 
Mariappa Pillai v. Paman Chettiai' (6), 
cited to show that the word ‘void’ in s. 
36 of the Provincial Insolvency Act means 
only ‘voidable’ cannot, in my opinion be 
relied upon in support of the appellant’s 
argument, for that decision as well as the 
other decisions referred to in it proceed on 
the analogy of the English Bankr^tcy 
Act and also upon the consideration that 
the Act makes the intervention of the Court 
necessary to set aside an alienation which 
would not be so if the transfer were void 
ab initio. The observations of their Lord- 
ships of the Privy Council in Dinobunda 
Shaw Cho%vdhry v. Jogmoya Dasi (7) also 
support the view that a private alienation 
of property pending attachment is wholly 
void against all claims enforceable under 
the attachment. Their Lordships observe 
that: “ So far as the mortgage for Rs. 40,000 
prejudiced the execution creditor, it is 
void as against him; but the section does 
not render void transactions which in no 
way prejudiced him.” In these circums- 


(5) 36 Ind. Cos. 510; 26 C. L. J. 127. 

(6) 52 Ind. Cos. 519; 42 M. 322; 10 L. W. 59 

T. ^ JP- P- M. L. J 73; 4 Bom 

B. 238; 29 I, A. 9; 6 C. W. N. 209 (P. 0.}. 


L. 


tances, Iholdthat the alienation in this case, 
Ex. I, made pending attachment is void 
under s. 64, C. P. C. The purchaser at tlie 
sale in execution of the decree having 
become entitled to possession of the pro¬ 
perty at the time of the sale and no suit 
having been brouglit by him within twelve 
years after the sale the plaintiff's present 
suit is barred bj’’ limitation under Art. 
137. If Art. 138 is the article applicable, 
even then twelve years had expired after 
the date of sale and the plaintiff’s suit is 
barred by limitation. 

The mortgage being void, the next ques¬ 
tion for consideration is whether the prior 
othi paid off by Perumal Xaidu, the de¬ 
fendant’s predecessor-in-interest and the 
mortgagee under Ex. I, is alive for his 
benefit. It is to be observed that that it 
should be considered to have been kept 
alive for the benefit of Perumal Xaidu is 
argued not by the defendant but by the 
plaintiff. The circumstances of the case 
clearly show that there was no intention 
on the part of the mortgagee to keep the 
prior othi alive. The Court sale was not 
subject to any prior encumbrance. It is 
not clear when the prior mortgage of 1887 
was actually paid off; but that it did not 
subsist at the time of Ex. I is clear as it was 
already discharged by a portion of the 
consideration for Ex. I. The document 
Ex. I says “I have given the above land 
on othi to you including the right to both 
warams and taken the consideration 
amounts as detailed hereunder; the othi 
amount of Rs. 280 has been paid by you to 
Venkatachalam Pillai in respect of the othi 
made by me on the 3rd of February 1887 
last on the said land and the amount re¬ 
ceived by me in cash. * * ♦ ” 

know only this viz., that Rs. 280 was paid 
by the mortgagee to Venkatachalam Pillai. 
The circumstances under which it was paid 
and the time "when it was actually paid 
are not disclosed by the evidence. The 
question being primarily one of intention 
(See Gokaldas Gopaldas v.Purayinial Prcm- 
sukk Stochand (8), I do not think the 
Subordinate Judge was wrong in coming 
to the conclusion from the circumstances 
of the case that the prior othi was not 
kept alive at the time when Fx. I was exe¬ 
cuted. In this view, it follow’s that the 
plaintiff could not take advantage of the 
prior othi for purposes of this suit. 


(8) 10 C. 1035; 11 I. A. 126; 8 Ind. Jnr. 396* 4 
bar. V. C. J. 543; 5 Ind. Dec. (n. s.) 692 (P. C.J. ’ ’ 
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No other question -was argued before me 
by the*learned Vakil on behalf of the appel¬ 
lant. As the plainiifl's suit is Ijarred liy 
limitation, 1 di.sniiss this second appeal 
with costs. 

V. N. V. Appeal dismissed. 

Z. K. 


RANGOON HIGH COURT, 

Civil Miscellaneous Appeal No. 83 

OF 1023. 

June 10, 1924. 

Present : —Mr. Justice Young and 
Mr. Justice Baguley. 

MA PU MAI AND ANOTHER—PLAINTIFFS — 

Appellants 

vey'sus 

KO SIT TIN AND another — Defendants — 

Kespondents. 

Execution of decree -Decree directing payment ivith- 
in certain time--Failure to rnake payment within 
lime, effect of. 

Where a decree directs that on payment hv the 
plaintiff of a certain sum of money within a certain 
period, the defendant shall convey certain property 
to the plaintiff, the failure of the latter to make the 
payment within the time limited in the decree disen¬ 
titles him from executing the decree. 

Abdul Shaker Sahib v. Abdul liakiman Sahib 72 
Ind. Cas. 8G8; i4 M. L. J. 107; (1923) M W N 1- 

17 L. W. 216; (11)J3) A. I. R. (M.) 284;'46 M. 148, 
referred to. 

Ramaswami Kone v. Sundara Kone 31 M 9R- 17 
M. L. J. 495; 3 M. L. T. 26, relied on. 

Appeal against a decree of the District 
Court, Myaungmya, in C. E. No. 5 of 1923. 

JUDGMENT. —By a decree of tlie 
District Court of Myaungmya, dated the 26th 

November, 1921, the plaintiffs-appellants 
were directed to pay into Court within a 
■ inonth from the date of the decree a sum 

of Ms. and on such payment 

being made Ko Sit Tin, 3rd defendant was 

ordered to reconvey to them a certain plot 
of paddy land. ^ 

By the same decree the plaintiffs-appel¬ 
lants were also directed to pay into Court 

sum of 

M payment Mg. Po Mya 

and Ma Ngwe Thm were ordered to recon- 
vey to them another plot of land. 

The appellants did * not pay the said, 
sums into Court till the 17th January 1922 
and on the 17th January, 1923, appUed 


for execution of the decree by delivery of 
possession to them of the said two plots of 
land. 

The respondents objected to I he execu¬ 
tion on the ground that there was no valid 
deci ee as the deposit of the money had not 
been made witliin the time ordered by the 
Court. The District Court of Myaungmya 
allowed the objection. Hence this appeal. 

Sit Tin, one of the judgment-debtors, 
but not the other judgment-debtors had 
appealed on the 26th January, 1923, against 
the decree which was dismissed on the 15th 
December, 1922. 

No application was made either to the 
originator the Appellate Court for an ex¬ 
tension of the time. 

The appellants relied on the case of 
Abdi/l Shaker Sahib v. Abdul Rahiman 
Sahib (1), where it was lield that the plaint¬ 
iff not having made payment within the 
time fixed by the decree he was not disen¬ 
titled to execute the decree. 

In that case the purchasers had applied 
to the original Court for an extension of 
time and the case more applicable Avould, 
in my opinion, be that of Ramaswami 
Kone V. Sundara Kone (2), Avhere it was 
held that the plaintiff not having made 
payment within the time fixed by the 
decree, he was not entitled to execute the 
decree, it seems to me the only possible 
order to makeAvhere the plaintiff, nothaving 
applied for an extension of time, pays the 
money into Court after the date fixed for 
payment. 

The appeal is dismissed with costs. 

z. K. Appeal dismissed, 

(1) 72 Ind. Cas. 868; 44 M. L. J. 107; ( 1923 ) M-W. 
N. 1; 17 L. W. 216; (1923) A. I. R. (M.) 284; 46 M. 
148* 

(2) 31 M. 28; 17 M. L, J. 495; 3 M. L T. 26. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Application No. 107 of 1924. 

September 2, 1924. 

Present: —Mr. Wazir Hassan, A. J. C. 
BAIJ NATH AND OTHERS — Accused— 

Applicants 

versus 

EMPEROR— Complainant—Opposite 

Party. 

Penal Code (Act XLV of 1860), ss. 90, 100, lil,S2S 
- Unlawful assembly—"Enforce any right," meaning 
of—Use of force to maintain right, effect of—Right 
of private defence, extent of—Amount of force neces¬ 
sary, determination of. 

Where the common object of an assembly is to 
compel a pereon by means of force to omit to do a 
certain act, the assembly will become an unlawful 
assembly only if the act, the omission of which is 
compelled, is one which the person so compelled was 
legally entitled to do. [p. 354, col. 2.] 

The true import of the expression “to enforce any 
right" in cl. (iu) of s. 141 of the Penal Code 
relates to an initial act when it is done in further¬ 
ance of any right, and not to an act when it is done 
to maintain a position already achieved in the lawful 
exercise of that right, [p. 355, col. J.] 

A party of men who are not enforcing any right 
by means of criminal force but are, by means 
of force, maintaining a certain right, for instance the 
right to use water, which is being actually exorcised 
by them, cannot be regarded as an unlawful assem¬ 
bly within the meaning of s. 141 of the Penal Code, 
[ibid.] 

Where a person is attacked while doing a la^vful 
act he is entitled to stand his ground and defend 
himself and is not required to run away and to seek 
the assistance or the protection of the authorities, 
[p. 355, col. 2.] 

Where a man is put in a situation in which he is 
entitled to protect his own life against an intended 
attack it is impossible to weigh the force of the 
blows which he uses for that purpose in golden 
scales and to adjudicate with great nicety as to the 
exact amount of force which would be justified 
under the circumstances [i6id.] 

(Case-law referred to.) 

Criminal revision against an order of 
the Sessions Judge, Gonda, dated the 18th 
July 1924, against that of the Magistrate, 
First Class, Gonda, dated the 30th May 
1924. 

Mr. G. H. ThomaSj for the Applicants. 
The Government Pleader, for the Crown. 

JUDGMENT.— The applicants, Baij- 
nath and ten others, have been convicted 
under ss. 147 and 325 of the Indian Penal 
Code and separately sentenced under each 
section by a First Class Magistrate of Gonda 
and their appeal has been dismissed by 
the learned Sessions Judge of the same 
place. This is an application in revision. 
The facts as found by the learned Judge 
^nd as I have gathered from the evidence 


produced by the prosecution are as fol¬ 
lows:— 

From a tank in village Atraura water is 
taken by means of lifts, poured down into 
a hodar and carried through channels to 
adjoining fields for the purpose of irrigat¬ 
ing them. Village Atraura is divided into 
two viahals; Mahal Kalka Prasad and Mahal 
Bhawani Sahai. Baijnath is a co-sharer 
in the former, and Jeobodh, the complainant, 
is an ordinary tenant in the village. It 
does not appear definitely that the tank in 
question lies within the one or the other 
of the two mahals. But considering the 
dominion which Baijnath exercises over the 
right of irrigation from the water in the 
tank,w’hich I will presently state, the reason¬ 
able presumption is that the tank is situate 
in Mahal Kalka Prasad. For the purposes 
of this judgment it may well be treated as 
property common to both the inahals. 

Baijnath is a mukhia of the village and, 
as found by the learned Judge, “used to 
have the first right to irrigate from this 
tank,” and in the year in question he had 
not exercised that right till the date of the 
occurrence. He had also the right to settle 
the order of precedence amongst others as 
to the use of the water. This too he had 
not done. He had sown kirao in a field im¬ 
mediately adjoining the tank. The com¬ 
plainant has a field to the east of the tank 
beyond the field of Baijnath. In that field 
the complainant wanted to sow poppy. The 
bodars were old and are situate on the "'parti 
land at the ridge of Baijnath's field." 

On the 10th of November last Jeobodh 
repaired the old bodars. There is no evi¬ 
dence that Baijnath knew it, but whether 
he knew it or not is of no consequence. On 
the morning of the 11th Baijnath with his 
party of eight labourers was working the 
lifts and irrigating his kirao field. Four 
of the labourers were actually engaged and 
the other four were resting as a relief 
group. 

Jeobodh arrived on the scene with a 
party of equal strength. Balak playing the 
role of a spokesman threateningly asked 
Baijnath to stop the irrigation because 
poppy cultivation being Government’s con¬ 
cern must have preference over kirao in 
the matter of irrigation. “Baijnath said that 
he would not let water be taken to poppy 
until his kirao had been cultivated”— vide. 
Shcoratan Prasad. Balak persisted in his 
demand and what followed has a vital bear¬ 
ing on the case, a point which I regret tg 
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obsen^e, both the lower Couitri have omitted 
to consider. Balak says; “Wlieii we stopped 
the irrigation of Ihiijnalh, he ^aid that we 
should be beaten." Ihdak was beaten. The 
learned Judefe says: ‘'Tlie medical evi¬ 
dence shoves that he was soundiy trounced 
receiving nineteen bruist-s of greater 
or less size, some however caused by 
a fall and otliersby lathis. A general melee 
seems to have ensued. .." Before I proceetl 
further I will quote one more pi'osecution 
witness, Karim—"The ma?-was started 
after 1 reached the spot. The sticks were 
standing thrust in the ground. There was 
a talk about the irrigation and when Baij- 
nath said he wo’nt let him irrigate, the 7 >iar 
pit began." These two pieces" of evidence 
clearly suggest the inference that Jeobodh's 
party initiated the attack. i\]y judgment, 
however, need not rest on it, e.\cei)t in so far 
that I find it fully established that Jeo¬ 
bodh's party stopped the working of the 
lifts and this obviously could not have been 
done without the use of some force. 

Some more men came from the neigh¬ 
bouring ar/iar fields and took the side of 
Baijnath but there is no evidence that they 
were posted thereby Baijnath. But assuin- 
ing that they were, Baijnath an<l his party 
are not guilty for that reason if they are 
not guilty otherwise. Tlie learned Magis- 

tiate rightly observes that the complainant 

“was under tlie impression that there M’ould 
be some trouble." Further we have it in 
the evidence of P. AV. Sheoratan that Jeo- 
\‘)oclh hud usk6d liim in tlic iiiornin^ to 
come to his help. It follows that both sides 
were fully alive to the trouble that might 
ensue. But in view of the situation at the 

time no trouble could ensue but for the 
conduct ofJeobodhand his party. In the 
geneial melee an unfortunate woman whose 
husband was the partisan of Jeobodh also 
lushed and uas beaten. Jeobodh ran away 
but some other members of his party re¬ 
ceived injuries of vaiying severity. 

The conviction of the applicants under 
s. 325 of the Indian Penal Code clearly 
rests on s. 149 of the Code and the convic¬ 
tion under the latter section and s. 147 must 
depend upon the element that Baijnath and 
his party formed “an unlawful assembly " 

I am quite clear in my judgment that thev 
did not. ^ 


‘Unlawful assembly’ is defined in s 1 
the Indian Penal Code;— 

. “.-Am Assembly of five or more nei 
is designated an ‘unlawful assemblv’ i 


common object of the persons composing 
that assembly is— 

“ First . 

“ iScco?/J. 

“TVnrc/. 

''Fourth —By means of criminal force, 
or sho\v of criminal force to any person, to 
lake or oljtain possession of any property, 
or to deprive any person of the enjoyment 
of a right of waj’, or of the use of water, or 
other incorporeal right of which he is in 
])ossession or enjoyment, or to enforce any 
right or supposed right; or, 

"Fijth —By means of criminal force, or 
show of criminal force, to compel any per¬ 
son to do what lie is not legally bound to 
do, or to omit to do what he is legally en¬ 
titled to do.” 


The first three clauses have no applica¬ 
tion wliatsoever and have, therefore, been 
omitted lierc, I will deal with the last 
clau.se first. There is no doubt that the 
common object of Baijnath’s party was to 
compel Jeobodh bj' means of force to omit, 
for the time being, to irrigate his poppy 
field. That much is, however, not enough. 
The act omitted must be one which Jeo¬ 
bodh was legally entitled to. It is neither 
claimed nor shown by the prosecution tliat 
he liad such a title to the irrigation. On 
the other hand, it is fairly clear on the facts 
stated above that the legal title was on the 
side of Baijnatli. 


It now remains to consider the applica¬ 
tion of the fourth clause. The bodars wexe 
on the parti land and on the ridge of Baij¬ 
nath’s field. Baijnath is the zemindar. He 
has, therefore, the legel title both to the 
bodars and the water in the tank and what 
is of no more consequence he was not “to 
take or obtain possession" of them for the 
simple reason that at the time when Jeo¬ 


bodh and his party appeared on the scene 
he was already in the rightful and peaceful 
possession of them. Nor was Baijnath’s 
object to deprive Jeobodh “of the enjoyment 
of aright of water... of which he was in 
possession or enjo^-ment," the reason being 
that Jeobodh had neither the right of the 
use of water nor in the possession or enjoy¬ 
ment of it. Finally Baijnath’s party, though 
not unlawful when it assembled might sub¬ 
sequently have become unlawful assembly 
if its common object was “to enforce any 
right or supposed right by means of crimi¬ 
nal force or show of criminal force.” 
more likely than not that the judgnWDl® 
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of the lower Courts are founded on the last 
mentioned point. 

The true import of the expression “ to en¬ 
force any right” relates to an initial act 
when it is done in furtherance of any right 
and not to an act when it is done to main¬ 
tain a position already achieved in the law¬ 
ful exercise of that right. The distinction 
may be fine but it is substantial. In the 
case before me and on the proved facts 
Baijnath was not enforcing any right by 
means of criminal force but he was certainly 
by means of force maintaining tlie right to 
use the water, in other words, he was de¬ 
fending his act of exercising his right which 
was in progress. “After that it is immate¬ 
rial who struck the first blow”—Per Simp¬ 
son, A. J. C., in Inderjit v. Emperor(l). The 
pi’esent case clearly resembles with Lila v. 
Emperor (2). The distinction enunciated 
above has been recognised as a valid one 
by all the High Courts in India and was 
recently emphasised in the decision of Mr. 
Justice Ryves in Hira v. Emperor (3) and 
of Mr. Simpson in the case already referred 
to. On this aspect of the case the learned 
Magistrate makes the following observa¬ 
tion;—“ Even if we take for granted that 
the accused and his men w'ere working out 
the lift since before and it was Maharaj 
Bahadur and his men who disturbed them, 
then there was hardly any occasion for the 
accused and their party to take the law into 
their own hand, for it could be hardly likely 
that Maharaj Bahadur and his men would 
take away Ml the water of the pond before 
the help of the authoi’ities could be invoked 
and unless this was proved there would 
be no occasion for exercising the right of 
l)rivate defence in this case." The impli¬ 
cation of this observation is more serious 
than the apparent meaning. It amounts to 
this that the accused should have aban¬ 
doned the enjoyment of their legal rights, 
allowed the opponents to take possession of 
the hodars and to have run away to seek 
the protection of the authorities. This, to 
my mind, is clearly an erroneous view of 
the law to take. This was fully explained 
in the case of Hafiz Aliv, King-Emperor 
(4). In that case Mr. Scott obseiwed as 
follows;—“ For the prosecution it is also 

(b S3 Ind. Caa,fl23; UO.L. J. 40; 26 Cr. L. J. 43. 

(2) 77 Ind. Caa. 1002; 9 0. L. J. 291; 4 U. P. L. R. 
(0.^ 74; (1922) A. I. R. (0.) 228; 25 Cr. L. J. 538. 

(3) 71 Ind. Gas. 605; 45 A. 250; (1923) A. 1. B. (A.) 
194; 24 Or. L. J. 189. 

(4) 10 0. 0. 106; 0 Or. h. J. 371. 
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contended that no right of self-defence arose 
because the applicants had time to have 
recourse to the protection of...the Police. 
I do not, however, understand that the law 
intends that when a person is attacked while 
doing a lawful act, he is not entitled to 
stand his gi*ound and defend himself, but 
must run away." Tiie same view was taken 
by Mv. Simpson in the case already men¬ 
tioned. The learned Magistrate proceeds:— 
“The more than necessary injuries could 
not be tolerated in the exercise of the right 
of private defence and here we find that, 
a woman was indiscriminately beaten and 
two of the party of the complainant received 
serious injuries in the form of fracture of 
right humerous and fracture of bone of 
the hand.” It is difficult to understand what 
the learned Magistrate means. He has 
mixed up the case of the woman with the 
discussion of the right of private defence, 
and does he mean to suggest that the accused 
should have used their fists and not their 
lathis at all or in using the latter they should 
have employed less force ? As I have al¬ 
ready shown the complainant's party had 
actually stopped the irrigation and this 
could not have been done without using 
force, the exact nature and extent of which 
the record does not reveal. As observed by 
Ryves, J., in the case mentioned before: “If 
a man is entitled to protect his own life by 
using a lathi, it is impossible to weigh 
the force of the blows which he uses for 
that purpose, as it is said, ‘in golden 
scales’and to adjudicate with great nicety 
as to the exact amount of force Avhicli 
would be justified.” No charge undei' 
s. 325 can be sustained independently of 
s. 149 because it is not shown who caused 
which injury as the learned Magistrate him¬ 
self recognises in his judgment. Nor has 
s. 34 of the Indian Penal Code, for the 
reasons already stated, any application to 
the facts of this case. The result is that the 
application is accepted, the conviction and 
sentences are set aside and the applicants 
are acquitted. They shall be released forth¬ 
with. 

z. K. Application accepted. 


BAIJ NATH V. EMPEROk. 
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ANANT SINGH V. HARt OHARAN. 
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PATNA HIGH COURT. 

Criminal Revision No. 399 of 1924. 

November 13, 1924. 

Prese7iJustice Adami and 
Justice Sir John Biicknill, Kt. 

ANANT SINGH— Complainant— 

Petitioner 

Ve7'S2lS 

HARI CHARAN CHAUKIDAR— 

Opposite Party. 

Acquittal—Revision by ■private person—Proper 
remedy. 

It is not desirable to grant applications made bv 
private persons for setting aside orders of acquittal. 

The remedy of a person who feels himself aggrieved 
by an order of acquittal is to ask the Government’s 
legal advisers to take up the matter. 


Appeal from an order of the District 
Magistrate, Chapra, Saran, dated the 29th 
May 1924, affirming that of the Magistrate, 
Second Class, Chapra, dated the 12th April 
1924. 

Messrs. Rai G7L7'usara7iPrasad and Ananf 
Prasad, for the Petitioner. 

Mr. Ja-ffar Imam, for the Opposite Party 

JUDGMENT. 


Bucknill, J.—This was an applicatio; 
in Criminal Revisional Jurisdiction mad 
by a person called Anant Singh. Th 
cricumstances under which this applicatioi 
comes before this Court are verj’ simple. 

A certain Hari Charan chaukidar wa 
charged by the complainant with assaul 
and he was tried by a Magistrate of th 
Second Class of Chapra on the 12th Apr: 
1924 for an offence said to have been com 
mitted against the provisions of s. 32i 
Indi^ Penal Code. For certain reason 
which the Magistrate expresses at consider? 
ble length the accused man was acquittec 
It 13 important, I think, to observe that thei 
18 certainly in the Magistrate’s decisio 
one sentence which appears to indicat 
that he was satisfied that the accuse 
person had in fact assaulted the complair 

passage which occurs at th 
end of his judgment reads “ There cannc 
be any manner of doubt that the complaii 
ant had been very badly assaulted by th 
accused. One may be sorry for him ” 
pause here to mention that from this orde 
of acquittal the applicant here appealed t 
the District Magistrate of Chapra wh( 
however, refused to interfere by a shm 
decision dated the 29th of May last ^ 

It connection with this order c 

t^thi coun, 


The reasons which are given by the Trying 
Magistrate for giving as he calls it, the 
benefit of the doubt to the accused in this 
case may very shortly be stated to be that 
although it would seem that the Magistrate 
thought that the accused man had assaulted 
the complainant, he was quite satisfied 
that the circumstances under which the 
assault had taken place had not been truly 
laid before the Court. In fact he definitely 
stated that he is unable to hold in any 
way that the occurrence took place in the 
manner as related by the complainant. This, 
of course, at once raises a very large 
question as to what might have been the 
circumstances under wffiich the alleged 
assault took place. It indeed may have been 
that there was a fight in which the com¬ 
plainant had in fact been the aggressor or 
at any rate these circumstances according to 
the Trying Magistrate and according to the 
view of the District Magistrate were not 
disclosed and in vieiv of thatfact it certainly 
would seem that it would not have been 
safe to have convicted the accused of any 
offence. I mention the circumstances in 
some detail because 1 think it is perhaps 
convenient that I should deal specifically 
with the facts in this case. But apart 
from these particular facts, there is, as 
has been many times pointed out in this 
Court, the greatest difficulty in the way 
of a private person coming to this Court 
in revision and asking successfully for the 
setting aside of a decision of acquittal. 
The practice in this Court is not to grant 
applications made by private persons for 
setting aside orders of acquittal. The 
reason for this practice is not far to seek, 
and indeed this Court has gone so far 
in at least one decision, as to state that a 
private person has no legal locus standi to 
make any application. I have not con¬ 
sidered that point carefully and only draw 
attention to it as showing that it may bo 
possible to justify the practice of this 
Court by a conclusion that there may be 
no locus standi on the part of a private 
person to make applications of this charac¬ 
ter. I should, however, like to say that, for 
reasons which I have already given, I do 
not think that in any case this w'ould have 
been a matter in which we should have 
thought it fit or desirable to interfere. I 
am satisfied, however, that there is always a 
remedy in the hands of person who f®®*® 
himself really aggrieved by an order 01 
acquittal; he can always go to the Govern^ 
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ment’s legal advisers and I am confident 
that if he could show them that he had 
good grounds for being aggrieved by an 
order of acquittal that they Avould on his 
behalf take it up ; and, in such circum¬ 
stances, of course, the position of the Crown 
which, as has been said, alone has the 
conduct of prosecutions is entirely different 
when applying to this Court against an 
order of acquittal from the position that 
which a private person has. However, as 
I have said, in this case there is no reason 
of interference and the application must 
be rejected. 

Adami, J.— I agree. 

K. s. D. Application rejected 


CALCUTTA HIGH COURT. 

Criminal Reference No. 124 op 1924. 

August 14,1924. 

Present: —Sir Lancelot Sanderson, Kx., 
Chief Justice, and Mr. Justice 

Chotzner. 

RAHIMADDI JAMADAR— First Party 

versus 

8HER ALI AND OTHERS—Second Party. 

Criminal Procedure Code {Act V of 1808), s. 133 — 
Magistrate, power of — Verdict, whether can be split 
up — Costs. 

Under 3. 133, cl. 2 of the Cr. P. C., a Magis¬ 
trate has only the power to order the removal of an 
obstruction, and the section does not provide for the 
re-construction of a bundh which has once been remov¬ 
ed under it. [p. 357, col. 2; p. 358, col. 1.] 

A Magistrate is not entitled to split up a verdict 
in order to give himself jurisdiction to deal with the 
matter under 8. 133 of the Cr. P. Code. Ip 358, col. 1.] 
There is no provision in Chap. X of the Cr. P. Code 
for the payment of costs by any party to a proceeding 
under s. 133 of the Code, \ibid.) 

Criminal reference made by the Addi¬ 
tional District Magistrate, Backargunj, dated 
the 2lst June 1924, recommending revision 
of order made by the Sub-Divisional Magis¬ 
trate, Patuakhali, dated the 10th April 1924. 

Babu Ahinash Chunder Gu/ia, for the First 
Party. 

Babus Suresh Chunder Talukdar and 
Jatindra Nath Sanyal, for the Second Party. 

JUDGMENT. 

Chotznep, J. —This is a Reference by 
the learned Additional District Magistrate 
of Bakarganj recommending that the order 
made by the learned Sub-Divisional Officer 
of Patuakhali should be vacated. 

It appears that there was a proceeding 
under s. 133 of the Cr. P. C. with regard 
to a certain hundh upon the Kashinath 
Khal, An application for its removal was 
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made by the first party to those proceedings 
and objections were raised by tlie second 
party. A conditional order was drawn up 
by the Magistrate and a Jury was appointed 
and they made certain suggestions which 
the Magistrate accepted with regard to the 
form of the order, passing an order in this 
form on the 12th of October 1923; “The 
conditional order of removing the bundh 
is therefore made absolute with this modi¬ 
fication that the bundh be reconstructed 
from Ag^ra/iayan of each year and removed 
again at the end ot Chaitra at the cost of 
both parties equally in future.” 

A Reference questioning the legalit}’ of 
this order was submitted to this Court and 
the learned Judges disposed of it in these 
terms: “As the Additional Magistrate 
points out, this is not an order which could 
be made under s. 133 and we accordingly 
accept the Reference but w'e direct that the 
matter should go back to the Sub-Divisional 
Officer for his consideration and we point 
out to him that it will be open to him 
under s. 133 to make an order for the 
removal of the offending bundh during 
certain months in the year.” When the 
record reached the Sub-Divisional Officer 
he drew up fresh proceedings; but without 
empanelling a fresh Jury, he made the 
following order; “The majority of the 
Jurors found the conditional order reason¬ 
able and proper with the modification that 
the bundh be removed for six months of the 
year from Baisakh to Aswin both inclusive. 
I accept the modification and this modi¬ 
fication makes the order absolute. Issue 
notice on the 2nd party to remove the 
bundh on the Kashinath Khal from the 1st 
of Baisakh or within a week of the service 
of the notice whichever is later informing 
them that in the case of disobedience they 
will be liable to the penalty provided by 
s. 188, Indian Penal Code.” 

The learned Additional District Magis¬ 
trate has pointed out in his letter of refer¬ 
ence that the “present order is absolutely 
impracticable.” He says: “The appellants 
^vill have to destroy and re-erect the bundh 
every year for the good of the 1st party. 
This, I submit, is not justice. Moreover this 
bundh has been in existence for twenty 
years and the bundhs w’hich have been 
erected by the other party and have altered 
the drainage have only been in existence 
a few years.” 

What we have to consider is whether 
the order made by the learned Sub-Divi- 
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sional Officer can be supported anrl we think 
it is plain that it cannot be supported. 

The verdict of the Jury finding the con¬ 
ditional order reasonable was accepted by 
the Sub-Divisional Magistrate presumably 
on the supposition that he had the power 
of ordering the reconstruction ofthe6und/i 
under s. 133. It is evident, however, that 
under s. 133, cl. (2) it is only the power to 
order the removal of an obstruction which 
is given him. There is no provision for the 
reconstruction of a hundh which has once 
been removed under this section. It seems, 
therefore, not imporbable that if tlie Jury 
liad known that the modification which 
they suggested and which was accepted 
by the Slagistrate was in itself ultra vires 
they would not have returned the verdict 
which they did. They might very well 
have said that if the Magistrate has no 
power to order the reconstruction of the 
hxindk, the hundh had better remain where 
it was; and in fact it appears from the 
verdict that one of the Jurors actually took 
that view. 

Then again the learned Sub-Divisional 
Officer’s order was founded not upon the 
entire verdict of the Jury but only upon a 
part of it. Their verdict provided, firstly, 
for the removal of the hundh and, second¬ 
ly, for its reconstruction. The Magistrate's 
order however, was limited only to the 
removal of the obstruction. I do not think 
he was entitled to split up the verdict so 
as .to give himself jurisdiction to deal with 
the matter under s. 133. 

There is a further point with regard 
to the question of costs. Two of the Jurors 
were of opinion that the costs of removal and 
reconstruction should be borne by the ijeti- 
tioner. One Juror thought that the ques¬ 
tion of costs did not arise and two of the 
Jurors said that they had no opinion. The 
learned Sub-Divisional Magistrate thought 
that the costs should be borne equally by 
both parties. Here, again, there is the 
difficulty that there is no provision in this 
Chapter (Chapter X) for the payment of 
costs by any party to the proceeding. It 
may, therefore be doubted, whether the 
Jury would have returned the verdict which 
they did if they had thought that the ques¬ 
tion of costs would have to be left open 
That is a factor which might have been be^ 
yond their consideration. 

The result, therefore, is that we think that 
this Reference should be accepted and the 
order of the Sub-Divisional Officer vacated 


At the same time we leave it to him and 
to the parties to take such further proceed¬ 
ings as they may be advised. 

Sandepson, C* J.—1 agree with the 
judgment w'hich has just been delivered 
by my learned brother. 

The point that weighs with me is that 
the Sub-Divisional Officer has passed his 
last order upon a part of the finding of the 
Jury which was given at the beginnuig of 
the proceedings. It is not clear to me that 
the Jury would Lave come to a conclusion 
that the hundh' should be removed, unless 
they had felt themselves entitled to add 
the conditions which wei*e embodied in the 
first order. My learned brother has point¬ 
ed out that those conditions are not within 
the purview of s. 133. 

Therefore, it appears to me that the 
learned Sub-Divisional Officer ought not 
to have accepted a part only of the finding 
of the Jury as a basis of his second order. 

For these reasons I agree with my learned 
brother that the Reference should be ac¬ 
cepted, the order of the learned Sub-Divi¬ 
sional Officer must be set aside and the 
matter remanded, and, it should be left 
to the parties, and the Sub-Divisional Offi¬ 
cer to take such further proceedings as they 
may be advised. 

K. s. D. Reference accepted. 


RANGOON HIGH COURT* 

Criminal Revision No 371-B of 1924. 

July 31, 1924. 

Present: —Mr. Justice Lentaigne. 

MA WET— Petitioner 
versus 

MG PO TAIK— Respondent. 

Criminal Procedure Code (Act V of 1808), ss. 517, 
521)—Order for disposal of exhibits- Court, power of 
— Question, whether can be separately considered. 

Section 517 of the Cr. P. C. does not limit the 
power of the Magistrate or Judge, who hft« omitte<l 
to an order for disposal of exhibits as part of 

his judgment convicting the accused, so as to deprive 
him of all power to subsequently pass orders for the 
di.sposal of the property, jj. 359, col. 

Similarly a Court of Appeal or Revision is not so 
limited. Action 520 of the Code expressly autho¬ 
rises the separate consideration, where necessar)', of 
matters referred to in the section, [ihid.] 

In re iMxman Pangu Rangari, 9 lid. Oas. 947; 35 
B. 253; 13 Bom. L. R. 131; 12 Cr. L. J. 169, distin¬ 
guished. 

Criminal revision, being review of the 
order of the Sessions Judge, Hanthawaddy* 
in Criminal Revision No. 261 of 1924. 

JUDGMENT.—The applicant prose¬ 
cuted the respondent for an alleged offence 
under s. 408, Indian Penal Code, before tire 
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First Additional Magistrate of Twante, and 
that Magistrate passed judgment on the 
nth February, 1924 convicting the respond¬ 
ent and sentencing him to four months' 
rigorous imprisonment. The prosecution 
had reference to some paddy reaped Ijy the 
respondent and four bullocks alleged to 
have been entrusted to the respondent. The 
judgment convicting the respondent con¬ 
tained no order as to the disposal of the 
property; but on the same day the Magis¬ 
trate passed an order which is recorded in 
the Diary Sheet directing that the paddy 
and four bullocks which liad been seized 
by the Court be handed to the complainant 
on her giving security in respect of the 
same. 

The respondent appealed against such 
conviction and on appeal the Sessions 
Judge passed judgment on the I3th March, 
1924, setting aside the conviction and 
acquitting the respondent. The appellate 
judgment contained no order reversing the 
order passed under s. 517 for the disposal 
of the property presumably because such 
order had not appeared in the judgment 
under appeal; and it is probable that the 
Sessions Judge, when passing such judg¬ 
ment, was not even aware of the order as 
to the disposal of property which had only 
been entered in the Diary of the Convicting 
Magistrate. 

The respondent then applied to the 
Magistrate for a return of the paddy and 
four bullocks, but on the 23th March, 1921, 
the Magistrate refused to pass such order. 
The respondent then applied to the Sessions 
Judge for an order under s. 520 of the 
Cr. P. C. directing that the properties which 
had been taken out of the possession of the 
respondent be returned to the respondent ; 
and on the 6th May, 1924, the Sessions 
J udge, who was a successor to the Sessions 
Judge who had heard the regular appeal, 
passed the order for the return to the res¬ 
pondent of the paddy and four bullocks. 

The applicant, the original complainant, 
has applied for revision of tliat order, on 
the ground that the Sessions Judge had no 
jurisdiction to pass the order, because such 
order had not been included in the original 
judgment reversing the conviction. It is 
urged that a. 423, cl. (d) of the Cr. P. C. 
would have authorised the Sessions J udge 
as a Court of Appeal to pass the said order 
as part of the judgment of the 13th March ; 
and that such judgment must be construed 
^ a judgment refusing such return of the 
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property, and that consequently the Sessions 
Judge had no jurisdiction to pass the sub¬ 
sequent order and was debarred ])y s. 3(>9 
from so altering his judgment. 

In my oj)iuion this contention is not 
sound. The order under s. 517 was not in 
fact the subject of the appeal to the Ses¬ 
sions Judge, and it had apparently been 
passed behind the back of and without 
notice to the respondent. It is quite true 
that the Sessions Judge could unders. 423, 
cl. (d) have parsed the later order as part of 
the order of the 13tli March ; but that doe.s 
not necesssarily mean lliat the Code com¬ 
pels him to limit all his orders under s. 520 
to his judgment revelling tlie conviction. 
If the applicant's contention is sounO, it 
would have equally debarred the Magistrate 
from passing the subsequent order on the 
lltli February, for the disx)03al of the pro- 
Ijerty. It is olndous, however, that s. 517 
does not limit the power of the i\Iagistrate 
or Judge, who has omitted to pass an order 
for disposal of exhibits as part of his judg¬ 
ment convicting the accused, so as to de¬ 
prive him of all power to subsequently pass 
orders for tlie disposal of the property. 
Similarly, I do not think that a Court of 
Appeal or Revision is so limited. I think 
that s. 520 expressly authorises the separate 
consideration, wliere necessary, of matters 
referred to in the section. 

Reliance has been placed on the decision 
in In re Laxman Uangu liangari (1) in sup¬ 
port of the contention of the applicant, but 
I tliink that that decision merely recognises 
the principle that, in a case like this, lha 
Appellate Court, which would hear the 
appeal, would be the proper Court to 
exercise the jurisdiction under s. 520. 

In my opinion the order passed by tho 
Se.ssions Judge was a proper order and one 
which it was the duty of the Court to pa.ss 
once the conviction had been set aside. The 
judgment of the Sessions Judge of the I3th 
March was to the effect that no offence had 
been committed ; consequently it implied 
that the Magistrate had no jurisdiction 
under s. 517 to dispose of the property in 
respect of which no offence had been com¬ 
mitted, and it was only right that such 
illegal order should be set aside. 

For these reasons I do not think that 
the Court should interfere, and I dismiss 
the application. 

K, s. D. Application dismissed. 

(1) 9 Ind. Cfts. 917: 35 B. 25'1; 13 Bnm. L. K. 131; 
12 Or. b. J. 169. 
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BTSHAMBHAR KATH V. EMPEROR. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Application No. 140 of 1924. 

October 22, 1921. 

Prese.nt : —Mr. Wazir Hasan, 

A. J. C., and Mr. Neave, A.J.C. 

Pandit BISHAMBHAR NATH— Accused— 

—Applicant 
versus 

EMPEROR— Oppo.sitr Partv. 

Criminal Procedure Code {.let I' of ISOS), a. 3!,7 — 
M’arrant case, trial of—Charge framed—Commitment 
to Sessions for poi’tion of charge — Procedure. 

Section 317 of the Gr. P. C. authorises a 
ilagistrate at any stage of the trial of a warrant 
case to commit the accused for trial to the Court 
of Se.ssioii instead of completing the trial him¬ 
self. The new charge which is then drawn up by 
the Magistrate has the effect of cancelling any pre¬ 
vious charge framed by him but this is so only with 
respect to the subject-matter of the new charge. 
So far as this subject-matter is concerned the pre¬ 
vious proceedings before the Magistrate must be 
regarded as proceedings in an enquiry preliminary to 
commitment but this alteration of the character of 
the enquiry does not extend to any matter which is 
not the subject of the new charge, [p. 361, col. 1.] 

Where a Magistrate after having taken cognizance 
of a warrant case finds that the accused ought to 
be committed to the Court of Session in respect of 
a portion of the subject-matter of the charge, but 
that he has not committed a part of the offence with 
which he has been charged, his duty is to commit 
the accused for trial in respect of the subject-matter 
of the former portion of the charge and to acquit 
him so far as the latter portion of the charge is 
concerned, [p. 361, col. 1.] 

Section 347 of the Cr. P. C. does not empower a 
Magistrate to discharge an accused against whom a 
charge has been framed. It is only in respect of 
the offence for which the accused is to be committed 
to the Court of Session that the proceedings are 
taken out of Ch. XXI of the Code and the other 
roceedings of the Magistrate continue to be governed 
y the provisions of that Chapter, [p. 361, col. 2.] 

Revision under ss. 435/439 of the Gr. P. C. 
against an order of the District Ma*yis- 
trate, Unao, dated the 23rd September 
1924. 

Messrs. Hyder Husain and K. P, Misra 
for the Applicant. * * 

The Government Pleader, for the Opposite 
Party. 

JUDGMENT. —This is an application 
under ss. 435/439 of the Cr. P. C. for revi¬ 
sion of an t)rder of the District Magistrate 
of Unao for farther enquiry under s. 436 
Or. P. O., into a case in which an accused 
person had been discharged by a Maeiq- 
trate of that District. ® 

The facts of the case are that one Pandit 
Bishambhar Nath Bajpai was sent up for 
trial by the Police under s. 409, Indian 
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Penal Code. The Magistrate before whom 
the case came, Pandit Shiam Singh Pathak, 
proceeded to deal with the case as a warrant 
case under Ch. XXI of the Cr. P. C., and 
after hearing the evidence produced for 
the prosecution, framed a charge against 
the accused under s. 409, Indian Penal Code 
of criminal breach of trust in respect of 
a sum of Rs. 24,000. At the end of charge 
it was noted that this sum was made up 
of two items of Rs. 17,000 and Rs. 7,000. 
The accused was called on to enter upon 
his defence and pleaded not guilty. The 
prosecution witnesses were now cross-ex¬ 
amined, additional evidence was produced 
on behalf of the prosecution, and witnesses 
were called and heard for the defence. At 
the end, however, the learned Magistrate 
decided that as the amount of misappro¬ 
priation was large, the accused ought to 
be committed to the Court of Session, but 
he came to the conclusion that “ so far 
as the amount of Rs. 7,000 is concerned, 
the prosecution has failed to show the ac¬ 
cused's responsibility.” On these grounds 
he discharged the accused of the offence 
in respect of this amount, and framed a 
new charge under s. 409 in respect of 
Rs. 17,000 only. He also cancelled the 
charge which he had previously framed. 

The District Magistrate being doubtful 
whether the case should not have been 
committed for trial in respect of the whole 
Rs. 24,000, took action under s. 436, Cr. P. 
C. His order against which the present 
application is made is a very brief one. It 
runs: “Present Pandit Bishambhar Nath 
Bajpai. Under s. 436, Cr. P. C. I decide 
to make further enquiry myself. Case for 
11th October 1924. Government Pleader be 
informed and he should be ready with any 
evidence which he wishes me to take.” 

In the application for revision severm 
grounds of objection are taken to this 
order, but we need only consider the first 
which runs: “ That the Court below had 
no jurisdiction to interfere with the order 
of the First Court which is one of acquit¬ 
tal.” From the whole of the Magistrate s 
proceedings it is clear that he took up the 
case to begin with as a warrant case under 
Ch. XXI of the Code. In his final order 
he distinctly says: “I framed the charge 
against the accused knowing that I could 
dispose of the case myself, but my subse¬ 
quent study of the case-law tells me that 
where the amount of misappropriation is 
large the accused ought to be committed to 
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the Court of Session." The contention of 
the learned Counsel for the applicant is 
that having framed a charge under Oh. 
XXI, the Magistrate could not discharge 
the accused hut could only acquit him, 
unless he convicted him or decided to com¬ 
mit him to Sessions under s. 374, Cr. P. 0. 
We agree with this contention. Had the 
case been taken up from the first imder 
Ch. XVIII, as on enquiry preliminary to 
commitment, the Magistrate could no doubt 
under s. 213 (2), have cancelled the charge 
and discharged the accused, even after 
hearing witnesses for the defence, if he 
were satisfied that there were no sufficient 
grounds for committing the case. The 
learned Government Pleader argues that 
this is what he must be considered to have 
done, but it is clear that the charge which 
is referred to as capable of cancellation 
under this section is a charge committing 
the accused for trial to the Sessions Court, 
and not a charge framed by the Magistrate 
when trying a warrant case. Section 347, 
no doubt, authorises a Magistrate at any 


other portion of the olfence. Section 347 
does not empower a Magistrate to discharge 
an accused against whom a charge has been 
framed. It is only in respect of the olYcnce. 
for which the accused is to be committed 
to the Court of Session that the proceed¬ 
ings are taken out of Ch. XXI, and the 
other proceedings of the Magistrate must 
remain governed bj’ the provisions of that 
Chapter. 

In this view of the case, the order passed 
by the Magistrate relating to the sum of 
Rs. 7,000, though it purported to be an 
order of discharge, was really an order of 
acquittal, and as such was not an order 
which the District Magistrate could inter¬ 
fere with under s. 436, Cr. P. C. The ap- 
lication must, therefore, be allowed and 
the order of the District Magistrate set 
aside, and we accordingly hereby do so. 

z. K. Application allowed. 


stage of the trial of a warrant case to com¬ 
mit the accused for trial instead of com¬ 
pleting the trial himself. It is clear that 
the new charge which will then have to 
be drawn up by the Magistrate will have 
the effect of cancelling any previous charge 
framed by him, but this case can only be 
with respect to the subject-matter of the 
new charge. So far as this subject-matter 
is concerned, the previous proceedings 
before the Magistrate must be regarded 
as proceedings in an enquirj^ preliminary 
to commitment, but this alteration of 
character cannot be extended to any matter 
which is not the subject of the new charge. 
What has happened is that the Magistrate 
having taken cognizance of the case has 
found that the accused is not proved to 
have committed a part of the offence with 
which he has been charged. Of this 
offence, therefore, he is bound to pass an 
order of acquittal. With respect to another 
part of the offence he has found that there 
are prima facie grounds for believing it to 
have been committed and that the circum- 
Btauces are such that it ought to be tried 
by a Court of Session, and he has accord¬ 
ingly taken action under s. 347, Cr. P. C. to 
commit it to that Court. But the power 
conferred by that section to commit the case 
in respect of that portion of the offence 
should not affect the obligation imposed on 
the Magistrate to acquit in respect of the 


MADRAS HIGH COURT. 

Criminal Revision Case No. 859 of 1923. 
(Criminal Revision Petition No. 687 op 

1923). 

July 14, 1924. 

Present:—"M t. Justice Venkatasubba Rao. 
BASINA APPANNA— Petitionee— 

Applicant 

versus 

PETA AKKANNA— Accused — 


Respondent. 

Penal Code (.Vcf XLV of 1800), s. JtOO—Criminal 
Procedure Code (Act V of 1808), s. 108—Defamation 
—Words uttered by another—Confirmation by conduct 
—Offence-Vnehastity imputed to married woman — 
Husband, whether aggrieved—Complaint by husband. 

An accused person cannot escape liability for de¬ 
famation merely because lie did not himself utter the 
words complained of. Where by his conduct and by 
words which he did speak lie intended to give and 
gave the impression that he adopted as his own the 
words uttered by another, he must in effect be deemed 
to have uttered the words imputed to him. [p. 362, 


■A.I.] 

Where a married woman is defamed by an impu- 
ation of u.nchastity, her husband is a person aggriev¬ 
ed within the meaning of s. 198 of the Cr. P. C. and 
las the right to prefer a complaint of defamation. 

p. 362, col. 2.] . , tr 1 

Chellam Naidu v. Ramaswami, 14 M. 379; 1 M. L. 
I. 212; 2 Weir. 230; 5 Ind. Dec. (n. &.) 265, Chotalal 
Lallubhai v. Kathabhai Bechar, 25 B. 151, 2 Bom. L. 
3. 665 (F. B.) and Ananta Goundan v Emperor, 15 
M. L. J. 224; 2 Cr. L. J. 381: 2 Weir. 231, followed. 

Petition, under ss. 435 and 439 of the Cr. 
P.C., 1898, praying the High Court to revise 
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the judgment of the Coiul of Session of 
the Ganjam District, in Criminal Appeal 
No. 8 of 1923, preferred against the judg¬ 
ment of the Court of the Sub-Divisional 
Magistrate, Chicacole, in C. C\ No. 59 of 
1922. 

Mr. S. Siihramania Sdstri, for the Peti¬ 
tioner. 

Mr. B. Packer, for the Respondent. 
ORDER.— The first question to be decid¬ 
ed in this case is, is the evidence of P. W. 
No. 5 true ? The learned Sessions Judge has 
not said that he disbelieves his evidence. 
The witness was the Vakil of the accused 
himself in the proceeding in connection with 
which the defamatory words in question 
were said to have been used. No ground 
has been shown for rejecting his evidence. 
If his evidence is believed, is there siifhci- 
ent material on which a conviction for de¬ 
famation can stand? P. VC No. 5 advised the 
accused to compromise the civil suit be¬ 
tween P. W. No. 1 and the accused. There¬ 
upon he replied ; “There are other reasons 
for the dispute I shall disclose them in pri¬ 
vate." Then one Ramanujayya. who was 
listening to the conversation, said: “There 
is nothing else. It appears that there is in¬ 
timacy between P. W. No. I’s wife and the 
accused and hence the accused says that P. 
W No. 1 has been trying to trouble the ac¬ 
cused". And P. W. No. 5 proceeds to say : — 
“I warned the accused that he should not 
give vent to such language since it is de¬ 
famatory and he would be legally liable. 
The accused replied that he would not be 
faulty by exposing P. W. No. 1 when he was 
trying to bring loss to his credit. Then I 
went away.” It is argued on behalf of the 
accused that the words complained of were 
not actually uttered by him. This con¬ 
tention, though literally true, does not avail 
the accused at all. By his conduct and 
by a few words which he did speak 
he undoubtedly intended to give and 
gave the impression that he adopted as his 
own the words reported to P. AV, No. 5. 
I am not in the least prepared to hold that 
merely because the accused did not him¬ 
self utter the words complained of, he can 
escape liability for defamation. The Ex¬ 
planation 3, for instance, to s. 499, Indian 
Penal Code by way of analogy throws some 
light upon the question in controversy : — 
“An imputation in theform of an alternative, 
or expressed ironically, may amount to 
defamation.” In this case by assenting by 
conduct and suggestion to what he himself 
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was lejiorted to have said the accused^ in 
effect uttered the words imputed to him. 
I must disagree with the Sessions Judge and 
liold that the oft’ence of defamation has been 
made out. 

It was next argued that the person de¬ 
famed was the complainant’s wife and that 
the complainant had no right to initiate the 
prosecution. Brahmaniia v. Rainakrishnavia 
il) Avas relied on in support of this proposi¬ 
tion. This case, liowever, related to a civil 
action and it was held that the injury caus¬ 
ed to the husband Avas remote and not im¬ 
mediate and that although the imputation 
of iinchastity on the part of plaintiff's Avife 
caused him pain of mind, that did not give 
him a right to claim damages. But in the 
present instance we are not concerned with 
the civil rights of the parties and the 
authorities bearing on this subject clearly 
establish that AA'here a married woman is 
defamed by imputation of unchastity, her 
husband is a person aggrieved under s. 198 
of the Or. P. C. In other AA'ords, the combin¬ 
ed effect of s. 499 of the Indian Penal Code 
ands. 198 of the Cr.P.C. isthat the husband 
of the AA'oinan to wliom unchastity is imput¬ 
ed has the right to prefer a complaint of de¬ 
famation. See Chellarn Naidu v. Ramasami 

(2). Chhotalal Lallubhai v. Nathabhai 
Beckar (3) and Anantha Goundan v. King~ 
Emperor (4). 

I am acting in revision and as I cannot 
convert the finding of acquittal into one 
of conviction, all that remains to be done 
is, to send the case back to the present Ses¬ 
sions Judge to re-hear the appeal and dis¬ 
pose of it according to law in the light of 
the observations I have made. 

V. X. V. Case remanded. 

(1) 18 M. 250; 5 M. L. J. 89; 6 Ind. Dec. (n. 9.) 

524. ^ , , 

(2) 14 M. 379; 1 U. L. J. 242; 2 Weir. 230; 5 Ind. 

Dec. (N. s.) 265. 

(3) 25 B. 151; 2 Bom. L. R. 665 ^F. B.). ^ 

(4) 15 M. L. J. 224; 2 Cr. L. J. 381; 2 Wcir. 231. 


RANGOON HIGH COURT. 

Civil Revisions Nos. 239 of 1922. 

June 15, 1923. 

Present-. —Mr. Justice Duckworth. 
VALAB DAS and others—Appellants 

MAUNG BA THAN— Respondent. 
Criminal Procedure Code (Act V of IS9S), 9. - 


VALAB DAS V. MAUNO BA THAN* 
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Ptrjury coywnitud in judicial procceding—Order for 
prosecution, wkencaii bemadt—Reasonable probability 
of conviction—^Provincial STiiall Cause Courts Act (/A. 
of 1887),s. S5—Revision—High Caurt, when will inter- 

Where perjury is alleged to have been, committed 
in the course of a judicial proceeding and is duly 
brought to tho notice of the Court, the Court is 
justified in taking action under s. 476 of the Cr. P. 
C., and order prosecution of tho offender, [p. 364, 

col. 1.] , , . » 

It is not necessary that the Court should form its 
opinion as to the desirability of prosecuting the 
offender during the progress of the actual case. 

It is not fair to allow proceedings for perjury to 
take their course where the evidence is evenly balanced 
and there is no reasonable probability of securing 
u conviction, ^p. 365. col. 1.1 

Under 8.25 of the Provincial Small Cause Courts Act 
the High Court should only interfere to remedy injustice 
and when substantial justice has been done it will 
not interfere even though the Small Cause Court may 
technically have erred, [p. 363, col. 2.j 

The High Court will not interfere in findings of 
fact when the Judge has ’decided theni on evidence 
and there is evidence to support the finding, [p. 364, 

Revision against an order of the Small 
Cause Court, Rangoon in Civil Miscel¬ 
laneous No. 524 of 1922. 

Mr. Giles (with him Messrs. N. M. Cowasjee 
and S. A. Rahman), for the Appellants. 

Mr. Chari, for the Respondent. 
JUDGMENT*— These two cases, Civil 
Revision Nos. 238 and 239 of 1922 have been 
heard together and I shall deal with them 
both in this order. 

The facts have been very fully set out by 
the learned 3rd Judge of the Small Cause 
Ctort, Rangoon and I need not go into them 
again. 

These applications can only lie under 
s. 25 of the Provincial Small Cause Courts 
Act. The case of San Going v. King- 
Emperor (1) and the Full Bench case of 
Har Prasad Dasv. Emperor (2) are adequate 
authorities that, where a Civil Court has 
taken action under s. 476, Cr. P. C., the 
Revisional Court cannot act under s. 439, 
Or. P. C. Unless, therefore, grounds for 
revision of the orders of learned Third Judge 
of the Small Cause Court have been estab¬ 
lished under s. 25 of the Provincial Small 
Cause Courts Act, this Court has no power 
to interfere. The High Court’s powers 
under this section have been clearly set 
out in the case of Poona City Municipality v. 
Ramji Raghunath (3j in which Farron. C.J., 
and Parsons, J., held inter alia, that an 

(1) 4 L. B. R. 339; 9 Cr. L. J. 24. 

(2) 19 Ind. Cas. 197; 40 C. 477; 17 C. L. J. 245; 14 
Cr. U. J. 197; 17 0. W. N. 647. 

(3) 21 B. 250; 11 Ifid. Deo. (n. a.) 169. 
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error of law or procedure in tlie Small 
Cause Court confers jurisdiction upon the 
High Court to exercise the power commit¬ 
ted to it by s. 25 of the Provincial Small 
Cause Courts Act; but that the powers so 
conferred are purely discretionary and there 
is nothing in the nature of an appeal either 
on law or fact. The Court should only in¬ 
terfere to remedy injustice, and, where 
substantial justice has been done it will 
not interfere, though the Small Cause 
Court may technically have erred. At the 
same time it was held, after comparing 
s. 622 (now 115) C. P. C. uitli s. 25 of the 
Small Cause Court Act, that the latter Avas 
of the widest scope in conferring discretion 
upon the High Court, in contradistinction 
to the narrow terms of s. 622, C. P. C. 

Learned Counsel for the applicants has 
animadverted strongly upon the demi-official 
letter dated the 14th September 1922 
from the Registrar of the Chief Court 
to the Chief Judge of the Small Cause 
Court, asserting that this letter was of 
such a nature as to force the liands of the 
Third Judge, when forAvarded to him by 
the Chief Judge, and to leave him no 
judicial discretion. Ido not agree. That 
letter directing nothing more than that 
an inquiry should be held, and it added 
that if it appeared that anyone had com¬ 
mitted pei'iury steps should he taken to have 
him prosecuted, that Avas all. Except that 
it directed an inquiry, it in no other Avay 
forced the hands of the Tliird Judge nor 
laid down Avhat procedure he was to adopt. 
In my opinion the facts, as stated by the 
Commissioner of Pegu and Maung BaThan 
to the Chief Court Avarranted this letter, 
Avhich merely brought to the Small Cause 
Court’s notice that there might have been 
perjuiy committed in the suit. It is argued 
by learned Counsel for the applicants that 
an ex parte decree had been passed and that 
the proceedings in question AA’ere over and 
that the mere fact that Ba Than had 
applied for removal of the attachment 
order on his salary, and to set aside the 
ex parte decree did not continue the said 
suit. The alleged offences of the 3 appli¬ 
cants were committed before -the Third 
Judge in the course of a judicial proceed¬ 
ing, and they were brought to his notice by 
the Chief Court’s letter during subsequent 
execution and miscellaneous proceedings 
after that proceeding AA'as concluded. The 
Judge did not in fact hold an inquiry OAving 
to his OAATi opinion and clearly he had no 
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opinion on the matter until the inquiry 
was concluded. It is, therefore, contended 
that what was done, did not comply with the 
provisions or intention of s. I7(), Cu’. P. C. 
which lays down that when a Court is “of 
the opinion that there is ground for inquir¬ 
ing into any offence referred to in 
s. 195 and committed before it or brought 
under its notice in the course of a judicial 
proceeding, such Court, after making any 
preliminary inquiry that may be necessary, 
may send the case for inquiry,” etc. This 
clearly shows that the Court must have 
formed its own opinion before taking action. 

I agree with the opinion of Geidt, J., in 
the Full Bench case of Begu Singh v. 
Emperor (4) where he states that the terms 
of s. 476, Cr. P. C., indicate that the desir¬ 
ability of prosecuting the offender must be 
present to the mind of the Court during 
the proceedings in the. course of which the 
offence was committed, or brought to its 
notice. But I do not agree that this means 
that, unless it is during the progress of the 
actual case in which the offence is com¬ 
mitted that this opinion is formed, no 
prosecution can be ordered under s. 476, 
Cr. P. C. The fallacy of this argument 
has been pointed out in the case of In re 
Lakshmidas Lalji (5) and in the very clearly 
argued case of Girwa. Prasad v. King 
Emperor (6) the contentions of Geidt, J., in 
Begu Singh's case(4)even as qualified by him 
on p. 562 of the decision, would preclude a 
Court from taking action, where in a subse¬ 
quent judicial proceeding any such offence 
is brought to its notice and it forms an 
opinion that there are grounds for ordering a 
prosecution. Clearly here it was, in the course 
of a judicial proceeding, i.e., when Maung 
Ba Than had moved the Court to cancel the 
prohibitory order and to set aside the ex 
parte decree that the alleged commission of 
offences in question was brought to the 
Judge’s notice and after a preliminary in¬ 
quiry he formed his opinion that prosecu¬ 
tions were called for. In the case of Girwar 
Prasad v.King Emperor on p. 399* the pas¬ 
sage “a judicial proceeding was in full course 
before him. In the course of it, it was brought 
to his notice that an offence had been com¬ 
mitted and he then and there held an inquiry 

(4) 54 C. 551 at p. 560 to 562; 11 C. W. N. 568; 5 
C. li. J. 508; 5 Cr. L. J. 398; 2 M. L. T. 298. 

(5) 32 B. 181; 10 Bom. L. R. 28; 7 Cr. L. J. 35; 3 
M. L. T. 116. 

^^^6) 1 Ind. Oas. 306; 6 A. L. J. 392; 9 Cr. L. J. 

•Page of 6 A. L. J.—[A'd.l 
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into that offence, and followed it up until 
he passed his order," very aptly fits' the 
present case. In the Allahabad case the 
offences were committed in suits filed at 
two different places whilst the “judicial pro¬ 
ceedings" in question were execution pro¬ 
ceedings transferred to the Munsif’s Court 
at Havali. A casual witness brought the 
offences to the Munsif’s notice. His subse¬ 
quent actionunders. 476, Cr. P. C. were held 
to be good. In my opinion the Judges in 
Bagu Singh's case (4) did not attach sufficient 
weight to the words "brought to its notice" 
in s. 476, Cr. P. C. It is not suggested that 
an Appellate or Revisional Court would 
not have jurisdiction to act under s. 476 
Cr. P. C., in the case of appeals or revisions 
actually before it. 

In the case of Awadh Behari Lai v. 
Emperor {7) it v:as indicated that the text 
was whether the Court purporting to order 
a prosecution under s. 476, Cr. P. C., did so 
after forming its own opinion. This was 
what occurred here. I, therefore, do not 
consider that the proceedings of the learned 
Judge of the Small Cause Court were illegal 
or without jurisdiction, or that he did not 
form his own opinion on the evidence. 

Incidentallj^ he was in error in using the 
word “sanction" when complaining as to 
the offences which he considered had been 
committed by the 3 applicants. Section 195, 
Cr. P. C., deals with “sanction" whereas 
B. 476 does not. This, however, was merely a 
terminological error, and is of no impo^ 
ance. As to the merits it is a well estab¬ 
lished principle of law that, under s. 25 of 
the Provincial Small Cause Courts Act the 
High Court will not interfere on findings 
of fact when the Judge has decided them 
on evidence, and there is evidence to 
support the said findings. The learned 
Judge in this instance came to all his 
findings on evidence. PHma facie then 
there are no valid reasons of fact for the 
interference of this Court on revision. But 
it is urged that the facts even as stated by 
the learned Judge after full enqui^ 
clearly indicate that there is no reasonable 
probability of these 3 applicants being 
convicted by any Criminal Court. It is, 
therefore, argued that this Court should use 
its wide discretion in setting aside the ordet 
of the learned Third Judge. This objection 
was taken before Jwala Prasad, J., in the 
case of Awadh Behari Lai v. Emperor (7^, 
already referred to, on page 164 of the 

(7; 50 Ind. Cas. 162; 20 Or. L. J. 274. 
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report, and he disallowed it, hut there no 
less than two Courts had decided that the 
satisfaction petition was a forger}', and 
there was evidence to this effect. Here 
matters are different. The question arises 
not under s. 115, C. P. C., but under s. 25, 
Provincial Small Cause Courts Act, and 
there is not before the Court the judicial 
opinions of a District and a Munsifs Court 
as to the credibility of the affidavit and 
evidence. 

In my opinion, the evidence adduced was 
so evenly balanced in weakness on the one 
hand that this Ba Than was the lessee of 
the room, on the other that it was another 
Ba Than—that unless, which is not alleged, 
there was a considerable amount of further 
evidence affirming that the lessee was not this 
Ba Than, the prospects of the conviction of 
the three applicantswould be slender indeed. 
The learned Third Judge stated that there 
were many discrepancies in the statements 
of the parties and their witnesses. The evi¬ 
dence of Ma Ma and Daw Kyok that the 
lessee was not this Ba Than is little, if 
anything better than the evidence to the 
contrary of Thein Maung and Maung Thein 
Pe, which the learned Judge did not 
believe, and his order shows that he had a 
very pooropinion of the statements of the two 
women, who are not of a respectable class. 

I am convinced that it would be an injustice 
on such evidence to allow proceedings to 
takejthair course, and the applicants to stand 
their trials on the charges named, inasmuch 
as there would be no reasonable px'obability 
of their conviction. 

I feel that I must comment adversely on 
the action of the Commissioner of Pygu in 
refusing to act on the two prohibitory 
orders of the iSmall Cause Court in the case 
of one of his clerks, and in communicating, as 
he did, direct with the Chief Court, instead 
of directing his clerk, if aggrieved and 
wronged, to take such ordinary legal and 
remedial steps as the case which he set up 
warranted. 

There having been, in my view of the 
case, an injustice committed, the order of 
the lower Court sending the proceedings 
to the District Magistrate, Rangoon, for the 
prosecution of the 3 applicants Jivandas 
Savchand, Valabdas and Changu Panday, 
under ss. 200, 193 and 193, Indian Penal 
Code, is set aside. 

The matter being of a criminal nature, 
I make no order as to costs. 

K, 8. p. Revision allowed, 


LAHORE HIGH COURT. 

Criminal Miscellaneous Case No. 73 of 1924. 

July 29, 1924. 

Present: —Mr. Justice Martiueau. 

AMIR CHAND and his wife 

Musammat PERMESHRI— Petitioners 

versus 

EMPEROR— Respondent. 

Crimijial Procedure Code (Act V of 189$), s. 171-^ 
Bigamy and abetment of bigamy — Jurisdiction. 

The offences of bigamy and abetment of bigamy 
are triable only in the district in wliich the second 
marriage or the abetment takes place. 

Application for transfer of a criminal 
case under s. 526, Cr. P. C., from the Court 
of the Magistrate, First Class, Jhelum, to the 
District of Rawalpindi or to the some other 
Magistrate in the District of Jhelum. 

Mr. Shamair Chand, for the Petitioners. 

Mr, I. C. Chopra, for the Respondent. 

ORDER. —The Magistrate has replied 
to the petitioners’ allegations and there 
appears to be nothing in his proceedings 
which would afford a sufficient reason for 
transferring the case. But I think it would 
be proper to transfer the case on another 
ground. The petitioners objected that the 
Chakwal Court had no jurisdiction. The 
Magistrate overruled the objection on the 
ground that the complainant's wife, Sita 
Devi, was said to have been enticed away 
in the Jhelum District, but that was not a 
correct view as the prosecution is not for an 
offence under s. 498, Indian Penal Code, but 
for bigamy and abetment of bigamy, the 
allegation being that the petitioners got 
Sita Devi married to Sadhu. The case 
would be triable only in the district in 
which the second marriage or the abetment 
took place. Up to the present the com¬ 
plainant has refrained from stating where 
it did take place, w'hile the accused, or 
those of them who have appeared, deny that 
there has been a second marriage. Counsel 
for the complainants is even now unable to 
inform me where the second marriage took 
place. Now the petitioners live in the 
Rawalpindi District, apparently in a very 
remote part of the district. There have 
been many hearings of the case, and it is 
exceedingly inconvenient for them to take 
the long journey to Chakwal for each hear¬ 
ing. There is at present nothing to show 
whether or not there is any evidence against 
them, as no evidence has yet been recorded, 
the case having been repeatedly adjourned 
on. account of the attendance of the prjnoi^ 
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pal accused. Sita Devi, not liaving been 
secured. It is apparently not known where 
Sita Devi is. 

In these circumstances, I think it is not 
right that the petitioners should be harassed 
by having continually to take journeys to 
Ghakwal for the hearing of a case with 
regard to which it is still not known whe¬ 
ther the Court at Chakwal has jurisdic- 
tion. 

I transfer the case to the Rawalpindi Dis¬ 
trict to the Court of such Magistrate of 
the First Class as the District Magistrate of 
Rawalpindi may nominate for the trial of 
the case. 

K, s. u. Case traiisfcred. 


MADRAS HIGH COURT. 

(Criminal Revision Case No. 601 

OF 1924.) 

Criminal Revision Petition No. 505 

OF 1924. 

September 4, 1924. 

Present: —Mr. Justice Wallace. 

In re VADIGALAPYDIGADU— 
Complainant—Petitioner. 

Crimntai Procedure Code (Act V of ISOS), s. SjO ta) 
—De novo trial--Accused, right of, to rc-exaininc some 
witnesses only — Procedure. 

Under proviso (a) to s. 350, C’r. P. C., the right 
given to an accused person is the right of demanding 
that the prosecution witnesses or any of them be re¬ 
summoned and re-heard, and it rests on the accused 
to say who shall be re-summoned and re-heard. The 
complainant, however, has no such right, and when the 
acciused is exercising his right under the proviso in 
regard to some witnesses only, the complainant can¬ 
not claim a de novo trial from the beginning. It is 
open to the accused at any time to say that lie dws 
not wish certain witnesses to be re-summoned and 
re-heard, even though previously he had asked for 
them to be re-summoned and re-heard, [p. 30(5, col. 2.] 

Daroga Chowdhury v. Emperor, 52 Ind. Cas. 398; 20 
Cr. L. J. 638, Jayo Singh v. Kmperor, 53 Ind. Cas. 820; 
20 Cr. L. J. 820 and Sahib Din v. Emperor, 66 Ind. 
Cas. 826; 23 Cr. L. J. 330; 3L. 115, relied on. 

Petition under ss. 435 and 439 of the Cr. 
C. P., 1898, praying the High Court to 
revise the judgment of the Court of the 
{Second Class Magistrate, Viziyanagarani, 
dated the 11th August 1924, in C. C. No. 107 
of 1924. 

Mr. r. Simjananiyana^tov the Petitioner. 

ORDER. —The point raised in this 
revision case is of some interest. The pe¬ 
titioner as the complainant in C. C. No. 107 
of 1924 on the file of the Second Class 
Magistrate of Viziyanagaram charged the re¬ 
spondents with theft. The Magistrate has 

geexuitted the accused. His predecessor had 


examined 8 witnesses for the prosecution, 
and when the present Magistrate took up 
the case, the accused asked for the witnesses 
to be re-summoned and re-heard. The com¬ 
plainant was accordingly re-summoned and 
again examined. The accused appears 
then to have stated that he did not want 
the other witnesses re-called, and the Magis¬ 
trate proceeded to judgment. The petitioner 
argues that the Magistrate had no right 
to break off a de novo trial in the middle and 
that he was bound to re-summon and re¬ 
hear all the witnesses again and that the 
omission to do so vitiates the trial. 

Now, as I read s. 350 of the Cr. P. C., it 
may be right to describe a fresh enquiry 
as a de novo trial when the Magistrate him¬ 
self decides to re-commence the trial; biit 
when proviso (a) of the section is brought 
into force it does not seem to me that there 
is any question of a de novo trial. Under 
proviso (a) the right given to an accused 
person is the right of demanding that the 
prosecution witnesses or any of them be 
re-summoned and re-heard. It does not 
say that the trial must be begun again 
from the beginning. The provision is one 
entirely in the interests of an accused per¬ 
son and allows him to have any witneM 
whom he wishes, re-summoned and re-heard, 
and obviously he may, at any time say, 
that he does not wish certain witnesses to 
be re-summoned and re-heard even though 
previously he had asked for them to be 
re-summoned and re-heard. That is 
it rests on the accused to say who shall be 
re-summoned and re-heard. The complaiq- 
ant in the case is not given this right and 
to accord such a right to him would (^•‘ 
viously work against the interests of th® 
accused. Fresh evidence might be concoct¬ 
ed, and blunders in the previous evidence 
might be explained away. I am clear that 
when the accused is exercising his ngbj 
under the proviso (a), (the complmnant; 
cannot claim that he must demand ae novo 
trial from the beginning. 

The petitioner calls my attention to 
three reported rulings, none of which seem 
to affect this conclusion. The ruling ^ 
Daroija Chowdhury v. Emperor (1) deals 
with a case of an accused person who nati 
demanded and been granted a de 
which trial by the procedure adopted haa 
been in fact frustrated. It is true J^at in 
learned Judge uses language implying mat 

(1) 52Iua. Cas. m-, 20 Cr. L. J.638, 
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when a de novo trial is granted to an accused 
person the proceedings are “completely 
blotted out and superseded.” But it must 
be remembered that he was looking at the 
case from the point of view of the accused 
and if the accused insists that the trial be 
gone on with again from the beginning and 
does not resile from that position, undoubt¬ 
edly so far as he is concerned the previous 
proceedings are blotted out. Jago Singh v. 
Emperor (2) is an exactly similar case. 
Sahili Din v. Emperor (3) is wholly off the 
point. It is to the effect that Avhen a wit¬ 
ness has been re-examined at the accused’s 
retiuest under s. 350 of the Cr. P. C. his ori¬ 
ginal statement cannot be used as evidence 
against the accused. This has no applica¬ 
tion to a case where the accused himself 
has agreed, by waiving his right to re¬ 
examine the witness, to the former state¬ 
ments of the witness being used against 
him. 

I can find no authority in support of the 
petitioner’s contention. The idea that when 
a Magistrate has himself thought it un¬ 
necessary to recommence the trial, but 
when he re-calls witnesses because the ac¬ 
cused exercises his right under i^roviso (u), 
the accused has no option of withdrawing 
from the exercise of that right at a later 
stage of the case and that, therefore, the 
Cr. P. C. compels the Magistrate to go on 
re-examining witnesses though neither he 
nor the accused wants to do so, is not one 
that commends itself to me. 

As to a further point raised, the ruling 
in Tanguturi Sriramulu v. Nalnm Karishyia 
Row (4) is authority for tlte correctness of 
the Magistrate's order as one of acquittal 
and not of discharge. 

I, therefore, find nothing illegal in the 

procedure and dismiss the petition with 
costs. 

N. v. Petition dismissed. 

(2) 53 hid. Cas. 820; 20 Cr. L. J. 820. 

(3) 66 Ind. Cas. 826; 23 Cr. L. J. 330; 3 L. 115. 

(4) 25 Ind. Cas. 1001; 38 M. 585; (1914) M. W. X. 610; 
16 M. L. T. 303; 27 M. L. J. 589; 15 Cr. L. J. 673. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Reference No. 39 of 1921. 

November 3, 1924. 

Present .-—Mr. Dalai, J. C. 

HAFIZ KHAN— Complainant—Applicant 

versus 

EMPEROR— Opposite Party. 

Criminttl Procedure Code (.let V of 189S), ss. 250, 
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!tJ0, Jf^O—Caac iiustituted upon ivti [<> 

Police — Compensation, order for, whether can be made 
~ -Order dh'ectin;i compensatiori, whether exonpts com- 
plaiyiant from criminal liability- Question of fact 
Revision — Parties, whether entitled to be heard. 

Under s. 250 of ihe Cr. P. C. compensation can he 
awarded in a case instituted upon infoniiation given 
to a Police Otticer. 

A complainant does not escape liability for pro¬ 
secution under s. 211 of the Penal Code by I’eason 
of an order directing payment of compensation having 
been passed against liiiu under s. 250 of the Cr. P. C. 

A Magistrate trying a ease is entitled to his opinion 

on facts and his order i.s not liable to be set aside 

in revision merelv liecause he lias not acted accord- 

% 

ing to a RU])erior C"urt with "fair mindedness and 
breadtli of vision ". 

Under s. 440 of tlio Cr. P. C. no party has any 
riglit to be Jieard either iiersonully or l>y Pleader 
before any Court while e.Kercisiug its jiou'ers of revi¬ 
sion. 

Reference made by the Sessions Judge, 
Fyzabad, under s. 138, Or. P. 0. 

ORDER.— I have gone through the 
record and the order of reference of the 
learned Judge dated 9th August 1924. I 
fail to discover any point of law which 
woukl entitle this Court to interfere with 
an order under s. 250, Cr. P. C., 
which is not open to appeal under cl. 3 of 
that section. The fine imposed in the pre¬ 
sent case is one of Rs. 40 and whenever the 
fine by way of compensation exceeds Ks. 50 
an appael is allowed under the law. There 
must, therefore, be some difference in the 
treatment of tlie two cases, one where the 
compensation ordered is Rs. 50 or under 
and the other where it is over Rs. 50. 

I am not very clear whether the learned 
Judge accuses the Magistrate or not on 
not acting “ fortliwith ” as directed in 
s. 250 (1). iSo far as I can make out the 
Magistrate did actforthwith and as the com¬ 
plainant was not present, summons had to 
be issued to him to appear and show cause 
as laid do\vTi in cl. (1) of the section. Cause 
was shown by the complainant Hafiz Khan 
and it was not held by the Magistrate to be 
■ satisfactory. The learned Judge viewed the 
evidence on the record differently from the 
manner in which the Magistrate had viewed 
it. This, however, is not a point of law. If 
the matter had come up before the learned 
Judge ill appeal, his valuable observations 
on facts would have been entitled to the 
greatest consideration. The application, 
however, was one by way of revision. The 
Magistrate is entitled to his opinion on facts 
even where he lias not acted, according to a 
superior Court, with “ fair mindedness and 
breadth of vision”. 
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I am most averse to interfering on facts 
by way of revision as that would remove 
the difference specificalh’ laid down by 
Statute between appeal and revision. 

In drawing attention to the provisions of 
s. 211 the learned Judge appears to over¬ 
look cl. (2C) of s. 250 which lays down that 
no person who has been directed to pay 
compensation under this section shall by 
reason of such order be exempted from any 
civil or criminal liability in respect of the 
complaint made or information given by 
him. Hafiz has in no way escaped a liabi¬ 
lity for prosecution under s. 211, Indian 
Penal Code, by reason of the order passed 
by the Magistrate under s. 250. 

The interference of the Police prosecuting 
Nageshar Panda is beside the point. Section 
250 specifically lays down that compensation 
can also be awarded in a case instituted 
upon information given to a Police Officer. 

This Court will receive considerable help 
and will not be puzzled if learned Judges 
when making reference would put down 
the points of law serially as 1, 2, 3 and so on. 
In a mass of writing this Court finds 
considerable difficulty in discovering the 
exact point of law which the learned Judge 
considers would arise in the revision. In 
the present case I have tried to discover as 
best I could the points of law probably 
raised by the learned Judge in his order of 
reference. 

Under s. 440 of the Cr. C. P. no party 
has any right to be heard either personally 
or by Pleader before any Court when exer¬ 
cising its powers of revision. So I have 
nob called upon the parties to appear here. 
The learned Judge's order is a lengthy one 
and the applicant could in the nature of 
things have nothing more to say. 

I refuse to interfere with the order of the 
Magistrate and direct that the record be 
returned* 

z. K. Record returned. 


RANGOON HIGH COURT. 

Criminal References Nos. 78 and 79 of 1924. 

November 7,1924. 

Present: —Mr, Justice Carr and 
Mr. Justice Godfrey. 
EMPEROR— Prosecutor 

versus 

PO YIN AND ANOTHER—ACCUSED— 

Respondents. 

Criminal Procedure Code (4ct F of 1S9S), 9. 
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General repute—Evidence of witnesses living netfr 
accused, admissibility of — Magistrate, duty of. 

In proceedings under s. 110, Cr. P. C., evidence of 
general repute given by witnesses who live suflBcicntly 
near to the accused to be in a position to know his 
real reputation should not be rejected merely on the 
ground that they are not his immediate neighbours, 
[p. 3t)9, col. 1.] 

In proceedings under s. 110, Cr. P. C., it is not 
for the Magistrate to consider whether the Police and 
village authorities could not ensure good behaviour 
on the part of the accused if they exerted themselves 
more in executing their duties, [p. 369, col. 2.j 

Reference by Mr. Justice Baguley against 
an order of the Sub-Divisional Magistrate, 
Bassein, in Criminal Miscellaneous Trials 
Nos. 55 and 56 of 1924. 

Mr Gaunt, Assistant Government Advo¬ 
cate, for the Crown. 

JUDGMENT. 

Carp, J. —The facts of these two cases 
are almost identical and it is not necessary 
to discuss them separately. 

The respondents were called upon by the 
8ub-Divisional Magistrate to furnish security 
for one year under s. 110, Cr. P. 0. and in 
default were committed to prison. On 
appeal the Sessions Judge set aside the 
orders. In the case of Po Yin there were 
five witnesses who spoke to his general 
reputation as an habitual thief. None of 
those witnesses actually resided in the same 
hamlet as Po Yin. The first witness wm 
the village headman of the tract within 
which Po Yin resides. He speaks of his 
village as being “about half an hour’s walk' 
from Po Yin’s.’ The next witness resides in 
the same village as the headman. He gives 
the distance as “over a call." The third and 
fourth also live in this village. They say it 
is “about two calls” from accused’s village. 
The last witness is the headman of a 
neighbouring village, w’hich he says is over 
a call" from accused's. There were no wit¬ 
nesses who lived actually in the sameham- 
let as the accused, which, it is stated, con¬ 
tains only four or five houses. The accus¬ 
ed himself called no witnesses. In allo^ 
ing the appeal the Sessions Judge relied 
mainly on the dicta of Fox, J., in Crown v. 
Nga Nyein (1) and King-Emperor v. Ng<i 
ShweU(2). 

In the first of these cases the leamed 
Judge following a Calcutta case, said that 
“A man’s general reputation is the reputa¬ 
tion which he bears in the place in which he 
lives amongst the body of the inhabitants <» 
that place." That definition maybe accepted 

(1) 1 L. B. R. 90. 

(2) 2 li. B. 166. 


[8§ i. C. 19^5] 

as correct in the great majority of cases, hut 
I can hardly recognize it as conclusive. It is 
quite possible for a cunning rogue to conceal 
his real character from his immediate 
neighbours. That question, however, hardly 
arises in this case. Where the Sessions 
Judge has erred, I think, is in attaching a 
too-restricted meaning to the word “place.” 
It is not possible to set any definite bounds 
to the meaning of this term. The meaning 
mustnecessarily vary with the circumstances 
of the case. It certainly cannot rightly 
be restricted to the group of houses in 
which the accused happens to reside, how¬ 
ever, small that may be. Nor is it right to 
discard the evidence of witnesses who speak 
to the reputation of the accused merely be¬ 
cause they are not his immediate neigh¬ 
bours. What the Court has to do is to 
satisfy itself that the evidence of the witness¬ 
es is true, and if it is satisfied on this point, 
then it is entitled to accept the evidence. 
Where a witness lives at a considerable 
distance from the person of whose reputa¬ 
tion he speaks, the Court should, of course, 
enquire how he came by that knowledge 
and should take the answers into considera¬ 
tion in framing its estimate of the value of 
the evidence. 

In the present cases it is clear that all 
the witnesses lived sufficiently near to the 
accused to be in a position to know his real 
reputation and their evidence should not 
have been rejected merely on the ground 
that they were not his immediate neigh¬ 
bours. 

At the same time the fact that no such 
immediate neighbours were called should 
have been explained and the Magistrate 
should have gone into this question. 

In the second case quoted the learned 
' udge said: “If it is proposed to prove by 
evidence of general repute that a person 
called on to give security is an habitual 
offender of one of the types mentioned in 
8. 110, the form which the chief question 
put to the witnesses should take should be 
‘What, as far as you know, is the repute of 
the accused amongst the body of villagers 
of the village in which he has been living?’ 
In order to satisfy himself that an accused’s 
general repute is that of an habitual offender 

a Magistrate 

should require more evidence than that of 
policemen and village authorities. Inquiries 
under s. 117 should, if possible, be conduct- 
ed in the place where the accused has lived, 
and the Magistrate should himself pick out 

24 
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at haphazard some of the villagers, and 
examine them as to the accused’s general 
repute. He should not be contented witli 
the evidence of merely such witnesses as 
the Police or village authorities choose to 
send up to liim. He should also consider 
in evey case whether the necessity for putt¬ 
ing the alleged habitual oftenderon security 
has been proved, and whether the Police 
and village authorities could not ensure 
good behaviour on the part of the accused 
if theyexerted themselves more in executing 
their duties.” 

With most of this I agree. But I do not 
think that the learned Judge meant to lay 
down that in every case all these steps must 
necessarily be taken. Nor can I hold that 
if they have not all been taken, the proceed¬ 
ings are bad. If the evidence actually taken 
is sufficient to prove that the accused is a 
fit person to be placed on security, that is 
all that the law requires. 

From the learned Judge’s dictum that the 
Magistrate “should also consider . . . . 

whether the Police and village authorities 
could not ensure good behaviour on the 
part of the accused if they exerted them¬ 
selves more in executing their duties,” I 
must respectfully dissent. It seems to me 
to be not justified by anything in the law. 
It is impossible for the Police or the village 
authorities to keep such a vigilant watch 
over a known criminal as to leave him no 
opportunity of committing crime, and it 
is for just that reason that the preventive 
provisions now in question have been enact¬ 
ed. I do not think that it is necessary 
to interfere in the two cases now before 
us. Nearly six months have elapsed since 
the original orders were passed, and, if the 
accused persons have not mended their 
ways, it will be open to the authorities con¬ 
cerned to institute fresh proceedings. 

I would, therefore, direct that the pro¬ 
ceedings be returned with these remarks. 

Godfrey, J.—I agree. It is obvious 
that in cases Avhere the accused person lives 
in one of an outlying collection of two or 
three houses, evidence as to his general 
repute could not properly be confined to 
the statements of their occupants, nor could 
it be expected to be independent or reliable, 
if it were. 

K. 8. D. Proceedings returned. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Criminal ArpijrATir.x Xo. ]-2l of 19i!4. 

6eptenil-er 25, liiiM. 
Prchtnt:~Mv. Dalai, J. C. 
BAHADIjK and AxoTHF.ii—A ccused— 

ArriJCAXTs 


Z* C ? *S 7^ S 

El\IPEnOU—OrposiTR Party. 

Crimxnul I'roccihire Code (.lei V of 1^118},$. 110 -- 
Security for good behaviour—Defence rridence relit- 
ble ertect of-Venire of Police In get rid of accused, 
whether can be taken into consideration. 

There i3 no legal bar to a prosecution for bad liveli¬ 
hood of men acquitted of the substantive offence of 
dacoily, but in weighing the evidence against them 
this matter must be taken into consitleralion as in¬ 
dicating the desire of the Police to g.-i , j,) of tJie pre¬ 
sence of such men from villages, wheth- r salisfnctorv 
evidence of the bad character be available or not. ' 
\^ here in proceedings under s. 110 of the Cr P C 
a large numl>or of witnesses who aje considered (o 
be respectable and rclial)le bv the Magistrate depose 
that the accused are men of good character, there is no 
justification for an order requiring sc<‘uritv to be 
passed against the accused. 


Revision against an order of the Sessions 
Judge, Rae Bareli, dated the 30th Mav 1924. 
in an appeal preferred against an order of 
the Magistrate. First Class, Rae Bareli 
dated the 13th December 1923. 

Mr. li. F. -Ho/jadwryi, for the Applicants 
The Government Pleader, lor the Crotvn 
JUDGMENT.— Bahadur and Faqir 
were bound over to be of good behaviour 
by a Magistrate of the Rae Bareli District 
on 13th December ly23. Their ajipeal was 
tiled in the Court of Session on oiJi Januarv 
1924 and it was dismissed on the 30th nf 
May 1924. The learned Judge lias done 
his best to cover the unsatisfactorv iuder 
ment of the Magistrate but I am afrafd 
that greater reliance should be placed on 
the state of mind of the Magistrate, who 

evidence of witnesses, than on 
thatof the learned Judge who decided on 
paper evidence just I am required to tin 
Tlie view taken by the Magistrate is n/osi 

peculiar, unless -vve consider the present 
desire for the determination of even* nnttAr 

w the niajority to be'equally 
'ft’ell-adopted to judicial proceedintre Tbi 
Magistrate first took the qualiu^ of the 
witnesses and dismissing on both sides 
those whose evidence he considered faultv 
he came to the bottom rock of 15 witneccio 
Uioroughly reliable on the side of the 
secutiou and 10 equally reliable on the 
of the defence. Then he went br/hl 
Of the majority and decided against 
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clefcnce. He had no fault whatsoever to 
lind witli the 10 defenceivitnesses as to their 
veracity and fully believed them. If once 
we proceed b\^ counting of heads, next time 
there maydie an inclination to proceed by 
the physical weight of each witnesses. 
Personallj' I sliould not consider that a 
desirable procedure from the point of view 
of a Judge. The fact remains that as many 
as 10 witnesses who are considered to be res¬ 
pectable and reliable b 3 'the Trial Courthave 
deposed tliat the applicants are men of good 
character. Tliis is quite sufficient to entitle 
the appellants to an acquittal. If the First 
Court had good reasons why these 10 men 
in spite of their respectability and sub¬ 
stantial position in the village had deposed 
in favour of the applicants there w’ould 
have been reason to prefer the evidence 
produced on belialf of the prosecution. 
There is also a suspicion in this case that 
these two men have been run in as bad 
characters because their prosecution for 
dacoit}’ has once failed. Personally I see 
no legal bar to a prosecution for bad live¬ 
lihood of men acquitted of the substantive 
offence of dacoity, but in weighing evidence 
such a matter is to be taken into considera¬ 
tion as indicating the desire of the Police 
to get rid of Uie presence of such men from 
villages whether satisfactory evidence of 
their bad character be available or not. I 
think that there is no legal proof that the 
applicants are bad livei-s, so I discharge the 
order binding them over. They shall be 
released if in custody for want of giving 
secuiit.v; at the same time a note shall be 
made that Faqir is probably undergoing ^ 
sei)ai’ate sentence for a dacoity and would 
not be released while that sentence is in 
oi>eration. 

Inquiry shall be made as regards the 
pendency' of criminal appeals in the Court 
of Session at Rae Bareli. If appeals are 
kept pending there ordinarilj' for over 4} 
months, it is time that some help may be 
rendered to the Sessions Judge. In a 
niajority of cases such delay would be 
tantamount to denial of justice. In the 
present case the prisoners, if in Jail, have 
already suffered imprisonment for 3/4. of 
the lime for which they were bound over, 
though the order has been finally quashed 
by this Co\nt. Such a state of things should 
not be permitted. 01 

z. K, .. bix. 1C Apptal accepted.'^ 
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LAHORE HIGH COURT. 

Criminal Appeal No. 674 op .1923. 

December 12, 1923. 

Present: —Mr. Justice Scott-Smith 
and Mr. Justice Zafar Ali. 
MAULUand anotheb-Cokvicts-Appellants 

versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of 1860), $9. 0,0, 302^ 
Assault by less than five persons resulting in death - 
.•Icciwed, whether guilty of murder —Evidence Act (/ 
of 1872), 8.30—-C(fnfes$ional 8 tatem 2 nt of exculpatory 
nature—Admissibility against co-accused. 

Where it is not proved that five persons took part 
in an assault resulting in <leath, the accused cannot be 
held constructively guilty of murder under s. 145> 
read with s. 302 of the Penal Code, because s. 149 
only applies where there is an unlawful assembly, 
[p. 371, col. 2.] 

A statamenl to the effect that the person making it 
and his co-accused struck the deceased in exennse of 
their right of private dofcuoe is in no sense a confession 
and cannot be taken into consideration against the 
co-accused, [p. 371, col. 2.] 

Appeal from an order of the Sessions 
Judge, Rawalpindi, dated the 26th May 

1923. 

Mr. B, A. Cooper, for the Appellants. 

Mr. J, M. Mackay, for the Government 
Advocate, for the Respondent. 

JUDGMENT.— This is an appeal 
from the order of the Sessions Judge of 
Rawalpindi convicting Maulu and Dinu of 
the murder of Shera son of Waris on the 
17th May 1922 and sentencing them to trans¬ 
portation for life. Nine pei-sons were before 
the Committing Magistrate but lie dis¬ 
charged four, namely, Muhamadu, Khuda 
Bakhsh, DalDin and Ali. The other five 
were committed to the Court of Session, 
namely, Maulu, Dinu, Ibrahim, Burhan Din 
and Faiza. The three last named were ac¬ 
quitted by the learned Sessions Judge. 
Maulu and Dinu were convicted chielly 
for the reasons that they admitted their 
presence at the scene of the occurrence and 
that they were consistently named by 
Amira and Miisammat Kammon wife of 
Maulu and because Maulu in a statement 
made by him to the Committing Magis¬ 
trate admitted that he and Dinu had struck 
Shera in the course of a fight. 

^ItThe facts are fully given in the judgment 
of the learned Sessions Judge and we need 
not repeat them at length. It is sufficient 
to state that Musammat Kammon, the - wife 
of Maulu, had left her husband and had 
been taken away by Shera son of Waris, her 
brother-in-law, when the appellants’ party 
came up and a fight ensued which resulted 


in the death of Shera. In addition to Amira 
and Musammni Kammon the only otlier 
eye-witness w’ho professed to have identi¬ 
fied any of the assailants w’as Haider (P. W. 
No. 4) and the learned Sessions Judge in 
his judgment has conclusively showm that 
he is not a person upon whose statement 
an}’ reliance can be placed. Musammat 
Kammon and Amira state that Maulu w'as 
among the persons who attacked the deceas¬ 
ed, but they both attribute the most seri¬ 
ous and the first injuries inflicted to Ibra¬ 
him, Faiza and Muhamadu all of w’hom 
have been acquitted. They stated that 
these three persons struck Shera on the 
head with axes and that Maulu used a lathi 
Avhich he had with him. Neither of the 
witnesses states that Maulu hit the de¬ 
ceased on the head. Having regard to the 
medical evidence it is extremely improb¬ 
able that any blows were struck with axes 
because only one injury had the appear¬ 
ance of having been caused by a sharp- 
edged w'eapon, and in regard to it also the 
Doctor was of opinion that it could have 
been caused with a lathi. In regard to 
Dinu neither of these two wutnesses states 
that he took any part in the attack upon 
Shera. It is not proved that five persons 
took part in the assault and, therefore, 
there was no unlawful assembly wuthin the 
meaning of s. 141 of the Indian Penal 
Code and neither of the appellants can be 
lield constructively guilty of murder under 
s. 149 read with s. 302 of the Indian Penal 
Code, because s. 149 only applies w’here 
there is an unlawful assembly. The state¬ 
ment of Maulu made before the Commit¬ 
ting Magistrate is clearly one of an exculpa¬ 
tory nature. He stated in effect that he 
and Dinu struck Shera in exercise of their 
right of private defence. It is in no sense 
a confession and cannot be taken into con¬ 
sideration against Dinu. There is, there¬ 
fore, no evidence against Dinu, having re¬ 
gard to the finding that no unlaw’ful as¬ 
sembly is proved, which can support a 
charge of murder or any other offence 
against Dinu. 

As regards Maulu we agree with the learn¬ 
ed Sessions Judge that he is certainly 
guilty of taking part in the assault upon 
Shera. Shera w^as very seriously injured, 
there being an extensive fracture of the 
skull. The principal part in the attack, 
however, has been ascribed by the witnesses 
to persons other than Maulu, and, as al¬ 
ready pointed out, thero is no evidence lha; 
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Maulu struck the deceased on the head at 

all. Under the cireuiustauces we find it 
impossilile to liold that tiic j)er.''(.>iis who 
attacked him hafl tlieconiinon intention of 
causing^ death. iS(.)ni',' of those persons may 

have had such an intention, Imt we do not 

see how it can be held that Manlu had 
such an intention. We, tlierefore, arc of 
the opinion that Jie cannot be convicted of 
an oifeuce under s. 302 of the Indian Penal 
Code. At the same time when he joined 
othei peisonsin making such a nuirdei'ous 
attack upon Shera, we think, it must be 
lield that Jieliad the knowledge tliat death 
uas likely to be caused, and, tlierefore, he 
IS guilty of culpable homicide ik» 1 amount¬ 
ing to murder under s 304-ir, and we con¬ 
vict him accordingly and sentence liim to 

seven years’ rigorous imprisonment. Dinu 
IS acquitted. 

Appeal partly accepted. 
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iCTtTRODE KCMAR MUKERJI V. EMPEROR. 

n-'t a .simple verdict of guilty or not guilty on the 
whole matter coveied by tlie cliarge but a special or 
qiudiiied xtu’di'd. to aseei’tain the exact .scope anti 
iiMj“<*i-t of which it was the tluty of the Judge to ask 
th" Jury su'di (juestious as were necessary; [p. 374, 
col. I.J 

li?' that tlie Judge should have endeavoured to 
>ccrtaiu liow the Jury arrived at the amount of 
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CALCUTTA HIGH COURT. 

Criminal Appeal No. 230 of 1921. 
August 18, 192-1. 

Present :—Justice Sir Hugh 'Walmsley, Kt. 
and Mr. Justice Mukerji 
KHIRODE KUMAR MUKERJI-- 

Appellant 

VCVSILS 

EMPEROR—Opposite Paihv. 

i^rimxnal Procedure Code (ActV of f) 9 > 

(^,,30.3 (p-Pcnal Code (.Ic/.V/'f /sivT/Z^i” 
tnmuml breach „f trmt, amvictian f„r. r'indim as 
to mmippropnat,on of definite wheth-r nmj/an, 
-Verdict not simple one of nuili,. nrl ' \ -fl 

^f—Pf'^cedentsl value of ^ ~ 

certain definite s.un traced 0 11 ,^ ; * 

.0 fornr tl.e l.,,,is of' hi'sTonvietlon. cS 

stated in the charge As to thl^n« ” amount 

tliey were not un.mmious an^ t! ev said"l'l,y"'^'^’''''‘’'* 
able to ascertain it definitelv b,n 

them were of opinion .that ho 'a'“'thT‘^' “j 

rupees or .so out of the ® thousand 

charge. The Judge aLTd Tn 
however, was of nninfSn tlm^ .h! He, 

bezzlfed was not a thousand ^niount em- 

rupees five thousand. He accepted ‘thff" 
convicting the accused under ^s 40 ^ 

Bentenced him to undergo rigoro^®' 

On appeal: ^ impnsonment 

fto Tor&t Ktumed by ihd Jury was 


V... Kit y ciiiAtVU ill' lilt 

“about a thousand rupees or so” which in their opinion 
the aecus:‘<l was guilty of having einbezzied ; [i6fd.J 

i.')' that his omission to put questions to the Jury 
in this respe -t had dejii ived him of the opportunity 
of linding out whether the said amount or any part 
of it was included within llie ligure which he himself 
arrived at, so as to deteiinine wliether he really agreed 
with the verdict or not; [i/u'd.] 

(li that it could not under the cij’cumstances be 
ilecided whether the verdict was a proper one or not, 
for it was not known ujion wliat materials it was 
founded or what it really meant ; [p.'.374, col. 1.] 

(5) that, therefore, tlie conviction must be set aside, 
it being left open to the prosecution, should tliey so 
desire, to proceed afresli against tlie appellant in 
respect of such gross sum or specific item or both as 
he may be charged with, in accordance with the provi¬ 
sions of the law. [ihid.] 

'I'he object of the amendment made bv the in¬ 
troduction of sub-s. (2; to s. 222, Cr. P. C.’was not 
to amt-nd the Penal Code, but merely to get rid of 
a technical ditliculty in framing a formal document, 
vie., tlie charge. It was not intended either to throw 
the onus on the accused by bringing a charge against 
him of a deficiency in his accounts or to do away 
M’ith tlic necessity of jjioving the elements of the 
ofTence as laid down in the Penal Code. [p. 373, col. 2.] 

Under s. .303 (li, Cr. P. O., the Judge is always 
entitled to ask the Jury such questions as are neecs- 
.sary to ascertain what their verdict, is IP- 374, 
col. 1.] 

A case decided years before upon another Statute 
cannot be any guide to the Court in interpreting the 
parth'ular Statute before it. [j). 37.3, col. 2.J 

V. .WoaA, (1656) 7 Cox C. C. 60; Dears C- C. 
626; 25 L. J. M. C. 66; 2 Jur. (.v. s.) 213; 4 W. K. 255, 
followed. 

Appeal against the conviction and sen¬ 
tence, passed by the Additional Sessions 
Judge, Khulna. 

Mr. iiT. N. Chaudhuri, (with him Babus 
Satindra Nath Mukherji and Kunja Behary 
Mukerji';^ for the Appellant. 

Babu Debendra Nay-ain Bhattacharji, for 
the Crown. 

Babu ProfuUa Kamal Dai, for the Com¬ 
plainant. 

JUDGMENT. 

Mukerji, J, —The appellant Khirode 
Kumar Mukerji was tried by the Addi¬ 
tional Sessions Judge of Khulna with the 
aid of a Jury on a charge under s. 408, 
Indian Penal Code. The charge was to the 
effect that between Jaistha 1329 and 
1330 the accused cemmitted criminal 
breach of tnist in respect of a sum of 
Es. 7,434. That figure was arrived at upon a 
calculation which is to be found set out in 
the learned Judge's charge to-the Jury. 
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The total amount collected hy the accused 
was said to be Rs. 16,290-14-0, consisting 
of 16 sums bf money. The amount of 
Government revenue paid by the accused 
was Rs. 7,868-14-9. Rs. 889-9-0 was sent 
by the accused to the proprietors and 
the accused was entitled to Rs,-107 as the 
stipulated amount of pay for tlae year. De¬ 
ducting the last three items from the 
amount of collections the balance left was 
Rs. 7,125-6-3. To this was added Rs. 311 
being the cash in hand at the close of the 
previous year and this gave a total of 
Rs. 7,436-6-3. 

The Jury returned a unanimous verdict of 
guilty but recommended the lightest 
punishment consistent with justice as in 
their opinion the amount misappropriated 
by the accused was much less than the 
amount stated in the charge. As to the 
amount embezzled they were not unani¬ 
mous and they said they were not aide to 
ascertain it definitely, but tlie majority of 
them were of opinion that it might be a 
thousand rupees or so out of the amount 
mentioned in the charge. The learned 
Judge agreed in the verdict. He, however, 
was of opinion that the amount embezzled 
was not a thousand rupees or so but nearly 
rupees five thousand. He accepted the 
verdict and convicting the appellant tinder 
s. 408, Indian Penal Code, sentenced liim 
to undergo rigorous imprisonment for three 
years. Hence the appeal. 

The question is whether upon sucli a ver¬ 
dict the conviction can stand. 

On behalf of the Crown reliance is plac¬ 
ed upon the provisions of s. 222, sub-s. (2) 
of the Cr. P. 0. as justifying a verdict of 
this nature. It is said that the law permits 
a charge being framed in respect of a 
general deficiency in accounts and even if 
the Jury are unable to find what particular 
amount has been embezzled, if they are 
satisfied that there is a genei'al deficiency, 
80 long as the amount of the deficiency is 
a part of the amount stated in the charge, 
they may bring in a verdict of guilty and 
the Court is entitled to act upon the ver¬ 
dict. In support of this proposition reli 
ance is placed on the case of Reg v. Lambert 
( 1 ). 

Now, the object of the amendment made 
by the introduction of sub-s. (2) to s. 222, 
Cr. P. C., was not to amend the Penal 

^ technical 

a formal document, 

(1) (1847; 2 Cox 0, C. 303, 


viz., the charge.” By this amendmenf the 
procedural law was altered to meet two 
difficulties. Under the law as it stood be¬ 
fore, there was very great difficultvin con- 
victmg wliere there was a running \aceount 
and where the prosecution were uiialde to 
put tlieir liand.s on a specific item out of 
whicli the particular sum was embezzled 
or to which it was attributable. The 
. ^ was what was experienced 

m the case of Queen Kmpreis.-i‘ v. Pursotaut 
Dass Morarjee (2). Jn that case thare was a 
charge of embezzlement of Rs. 9,168-G-U 
which might liave been maoe up of many 
hundred items. Umler s. 231, C’r. P. U, it 
was not allowed to have more tliaii three 
offences of the same kind, and .so the <;harge 
could not legally stand. Tlie law on these 
two points was altered aiid altered for the 
better. It was not intended either to throw 
the onus on tlie accused bv bringing a 
charge against liim of a deiiciency in his 
accounts or to do away Avitli the necessity 
of proving tlie elements of the offence as 
laid down in the Indian Penal Code. 

As to the case of Reg. v. Lambert (1), it is 
no doubt an authority for the proposition 
that an indictment for embezzlement miglit 
>)e supported by proof of a general defici¬ 
ency of moneys that ought to be forthcom- 
ffig, witiiout .showing any particular sum 
received and not accounted for. There is 
on this point under tlie English Law a con¬ 
flict of judicial opinion, which ])erhaj)s it 
IS not possible to reconcile [see Rex. v. drove 
(3;, Reg. v. Moah (4), and Reg. v. King f5), 
for the one view and Reg. v. Jones (6), Reg. v 
Chapman (7) and Reg. v. Wolstenholme (8; 
for the other]. The words of the Stututea 
under which the above-mentioned cases 
were decided are widely different from 
those of t he Statutes with which we are con- 
cerned and they can have no application 
Jiere. As Martin, B., observed in the case 
of Reg. V. Moah (4): “If there have been 
decisions of the Courts upon the Statutes, 
we are bound by those decisions; but I pro¬ 
test against the idea that a number of cases 
decided years before upon another Statute 
can be any guide to us in interpreting the 

particular Statute before us.” 


(2) 24 0. 193; 12 Inrl. Dec., (s.s.) 791. 

(3) (18.3/) 7 Car. d- P (135; 1 M. C. C. 417. 

(4» (1850) 7 Cox C. (J. 00; Dears C . C. G2fi- 25 L 
J. M. O. 60; 2 .Tiir. fx. s.) 21.3; 4 \V. R 255 
(5) (1871) 12 Cox C. C. 73; 24 L. T 070 

(0) (18.38) 8 Car. & I>. 288. 

(7) (1843) 1 Car. iSr K. 119, 1 Cox C, C 18 

(8) (1809) 11 Oox C. 0. .313. 
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The offence of cnminal l)veach of trust 
involves entrustinent or dominion over pro¬ 
perty and dishonest misappropriation, con¬ 
version, use or disposal thereof. It is not 
possible lo find these elements unless one 
can form a concci^tion as to -what that pro¬ 
perty is. There must, tliereiore, be a deliuite 
finding of a certain definite sum traced to 
the accused in order to form the basis of his 
conviction. The verdict of the Jury read in 
the light of their explanation suggests that 
thev found that the accused had succeeded 
in accounting for the whole with the excep¬ 
tion of about a thousand rupees. 

The verdict so returned by the Jury was 
not a simple verdict of guilty or not guilty 
on the whole matter covered by tlie charge 
but a special or qualified verdict to ascertain 
the exact scope and import of which it was 
the duty of the learned Judge to ask the 
Jury such questions as were necessary. He 
should have endeavoured to ascertain how 
they arrived at the amount of “about a 
thousand rupees or so“ which in their opi¬ 
nion the accused was guilty of having em¬ 
bezzled. His omission to put questions to 
the Jury in this respect has deprived him of 
the opportunity of finding out whether the 
said amount or any part of it was included 
within the figure which he himself arrived 
at, so as to determine whether he really 
agreed with the verdict or not. The 
omission has also created a difficulty which 
stands in the way of our deciding whether 
tlie verdict was a proper one or not, for we 
flo not know upon what mateidals the ver¬ 
dict is founded or what it really means. 
Under s. 303 (1), Or. P. C., the Judge is 
always entitled to ask the Jury such ques¬ 
tions as are necessary to ascertain what Uieir 
verdict is; and in a case like this it was his 
dulj’ to question them. 

In the view that I take of this matter I do 
not think it necessary to hear the appeal 
further. I would set aside the conviction 
and sentence passed upon the appellant and 
direct that he be discharged. It will be 
open to the prosecution, should they so 
desire, to proceed afresh against the ap¬ 
pellant in respect of such gross sum or 
specific item or both as he may be charged 
with, in accordance with the provisions of 
the law. 

• The appellant will be discharged from his 
bail. 

Walmsley, J.—I agree. 

N. H, Conviction quashed. 
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LAHORE HIGH COURT. 

Criminal Appeal No. 374 of 1924. 

September 2, 1924. 

Present: —Mr. Justice Martineau and 
Mr. Justice Campbell. 

RAHAM SHAH— Convict— 
Appellant 
versus 

EMPEROR— Respondent. 

Penal Code {XLV of ISW), s. 300, Ezetp. I—Hitsband 
finding wife in bed with paramotir and killing both — 
Grave and suddeii provocation — Opence. 

The accused on returning home late at night 
found his wife in the same bed with her paramour 
who escaped, but the accused ran after and killed 
him with a knife. He then came back to his owu 
house and killed hi.s wife: 

lield,(\) that the paramour's presence in the house 
was a grave and sudden provocation suflicient lo 
deprive the n'^cused of his power of self-control, and 
the acciLsed’s act in killing the paramour was in auch 
circnm.stance.s culpable homici<le not amounting to 
murder ; [p. 375, col. 2.] 

l2> that the offence which he committed in killing 
his wife was one of the same character as he killed her 
immediately after, before he had time to regain his 
self-control. 

Gohra v. Emperor, 7 P. R. 1890 Cr., disting¬ 
uished. 

Appeal from an order of the Sessions 
Judge, Dera Ghazi Khan, dated the 
9th April 1924. 

Mr. Sagar Chand, for the Appellant. 
LalaJai Lai, R. B., Government Advocate, 

for the Respondent. 

JUDGMENT. —The appellant Raham 
Shah has been sentenced to death for the 
murder of his wife, Musammat Ghulam 
Khatun, and one Imaman. He admits 
having killed them, but pleads that he did 
so under grave and sudden provocation. 

Musammat Ghulam Khatun lived at 
Tamancha Wala about ten miles from Dera 
Ghazi Khan, where her husband lived with 
another wife. On the evening of the 5th 
of March last Raham Shah left Dem Ghazi 
Khan for Tamancha Wala. He stopped 
on the way at the house of Musammat 
Ghulam Khatun’s brother Nur Hu.sian 
Shah at Pir Adil, had his diner there, and 
at about Hr. m., left his house for Taman¬ 
cha Wala, which is about a mile from Pir 
Adil. His story is that he found Imaman 
on the same bed with bis wife and caught 
hold of him, but that Imaman got away, 
and that he ran after him, caught him as he 
was entering his house (48 karams off), and 
killed him with a knife which he had Avith 
him, and then came back to his own house 
and killed his wife. 
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The learned Sessions Judge, while he is 
of opinion that the appellant had some sus¬ 
picion against his wife and came home at 
a late hour in order to surprise her with her 
paramour, does not believe that he found 
them together. He says that there is noth¬ 
ing to show that Imaman ever left his house 
that night, but on this point the learned 
Sessions Judge is clearly wrong, as 
Imaman’s presence in Musamviat Ghulam 
Khatun’s house is proved by the statements 
of the latter’s .servant Musammat Gauhar 
and her step-daughter Musammat Fatteh, 
who were sleeping in the house with her. 
Musammat Fateh says that she heard 
Imaman whispering to i\fusawi7nat Ghulam 
Khatun,and presently heard her father's 
and Imaman's shouts outside the door, and 
that then her father came in and said he 
had killed Imaman, after which he called 
Musammat Ghulam Khutun out¬ 
side and killed her. Musammat Gauhar 
says that she woke up on hearing the ap¬ 
pellant pushing the door, and saw Imaman 
running out, and that the appellant ran 
after him. There is further the evidence 
of the choxokidar Kadra, whose house ad¬ 
joins Musammat Ghulam Khatun’s as to 
liis waking up at midnight on hearing 
two men running past his house. The pro¬ 
secution evidence itself proves tlie truth of 
the appellant’s stoiy that he found Imaman 
in Musammat Ghulam Khatun’s house, 
and wc are unable to agree with the view 
of the ^learned Sessions Judge that because 
the appellant does not allege that he 
caught them in the act of committing 
adultery the question of grave-and sudden 
provocation does not arise. It is only reason¬ 
able to suppose that it was for the 
purpose of committing adultery with Mu¬ 
sammat Ghulam Khatun that Imaman went 
to her house in the middle of the night. It 
is possible that the appellant suspected his 
wife’s infidelity and took the knife with 
him with the intention of killing her and 
her paramour if he found them together in 
the house, but it is not certain that this is 
so, as we have it from Nur Hassan Shah 
that the appellant was in the habit of keep¬ 
ing a knife or sword with him. In any 
case the fact of the^ aippellant entertaining a 
suspicion about his wife would not render 
the let Exception to s. 300, Indian Penal 
Code, inapplicable. The facts in Gohra v. 
Empress (1), which has been cited by the 

(1) 7 P. R 1890 Or, 


MA CHAN THA MAY. 375 

learned Government Advocate, are not 
similar to those of the present case. It 
does not appear that the apjKdlant had any 
reason to believe tliat he would liiul his 
wife and her lover together in the liouse, 
but tlie most that can he said is tliat the 
l)ossil)ility of his finding them together 
ina}’ have presented itself to his mind. 
Imaman's presence in Musammat Ghulam 
Khatun's house at midnight was, in our 
opinion, a grave and sudden provocation 
suincieut to deprive the appel ant of his 
powerof self-c(Jutrol and the appellant's 
act in killing Imaman was in sucli circum¬ 
stances culpable homicide not amounting to 
murder. We think the offence which he 
committed in killing iiis wife was one of 
the same character, as he came hack to his 
house and killed her immediately after 
killing Imaman. before he had had time to 
regain his self-control. 

We accept tlie appeal and alter the con¬ 
viction for each offence to one under the 
1st part of s. 301, Indian Penal Code, and 
tlie sentence to one of seven years’ rigorous 
imprisonment. The sentences for the two 
offences will run concurrently. 

K. s. D. Appeal partly accepted. 


RANGOON HIGH COURT. 

Criminal Revision No. 80GB of 1924. 

October 7, 1924. 

Present: —Mr. Justice May Oung. 

BARAN SHANTA— Petitionkr 

vei'sus 

MA CHAN THA MAY— Respondent. 

Ci~iTninal Procedure Code {Act V of 1808), n. .455— 
'^710616 to maintain itself,' meaning of—Maintenance 
for child — Child's ability to earn something, relevancy 
of—Reference to High Court—Refeiring Coxirt, duty 
of. 

The words “unable to maintain itself* in s. 488 of the 
Cr. P. C. mean “unable to earn a livelihood for 
itself,”—that is to say, a complete livelihood, such as 
an adult person might earn, without depending on any 
other person, [p. 376, col. 2.] 

In fixing the sum payable for maintaining a child, 
it is not permissible in law to take into consideraliou 
the fact that the child is able to earn something to¬ 
wards its own support, [p. 37G, col. 1.] 

In all cases where n reference is made to the High 
Court in proceedings for maintenance it is desirablo 
that tlio Referring Court should itself hear botli 
parlies before making any recommendation. 

Criminal revision from an order of the 
Sub-Divisional Magistrate, Buthidaung, in 
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Criminal Misrollanoons Trial Xo T> of 

1924. 

JUDGMENT. —The petitioner was 
ordered by the Sub-Divisional Magistrate 
of Buthidaung to pay a monthly sum of 
Ks. 5 for the maintenance of his son aged 
eleven years. He applied in revision to 
the Court of .Session, which, without issu¬ 
ing notice to the opposite-partv, sxibmitted 
the proceedings to this Court with the 
recommendation that the allowance be 
reduced from Ks. o to Rs. 3, the reason 
stated being that the boy “is old enou'^h 
to make about Ks. 2 a month bv coolie 
labour.’’ There was evidence to show that 
the boy hacl occasionally been employed to 
tend cattle, earning, once Rs. 5 for a period 

of five months’work, and, at another time 
Ks. 12 for a similar period. From this the 
conclusion was drawn that his eai-ninn' 
capacity is about Rs. 2 a month. 

I must first note that the bov’s mother 
in whose favour the order of maintenance 
was passed, should have been heard in 
answer to the petition. In all such cases it 
IS desirable that the Referring Court should 
itself hear both parties before makia<>' anv 
recommendation. Othenvise; in most casei 
It would be necessary for the High Court, 
if It proposed to act on such recoinmeuda- 
turn, to issue notice to the opposite party 
vho, it is more than probable, would not 
possess the means to appear, but who if 
summoned before a local Court, would find 
it much easier to defend his or her cause 
The procedure indicated above is, I Jiave 
noticed, very often adopted by Courts of 
Session, and I can see no reason why it 
should not invariably be followed. ^ 

As to the recommendation in the present 
matter, a principle of some importance seems 
to be involved. It may be stated thus --In 

fixin^g the sum payable as maintenance for 
a child, 18 it permissible in law to tak^» 
into consideration the fact that the child is 
able to earn something towards its own 
support? 

In Krishnasu'ami Iyer v. Qhandrava- 
dhana (IX wherein the “child" was a 
daughter said to be seventeen vear<?’ nM 
SankaranNair, J., said: “The word “chdd: 
has not been defined in the Or P p 
In England it has got apparently varimVo 
statutory dehnitions. But in the absennf !if 
any deanition or anything to to 
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in an Act, I am of opinion that a 'child' is 
a person wlio has not reached full age. It 
is only then that she becomes competent 
to enter into any contract or enforce her 
claims; as this daughter has not attained 
the age of majority, be., eighteen, I think 
she is a ‘child’ within the section.” 

In that case, it was urged that the child 
was able to maintain herself, inasmuch as 
she could exercise the calling of her mother 
and ancestors, viz., dancing and prostitution, 
but it was held that it is against public 
policy to treat prostitution as a profession. 

Similarly, in my view it would be contrary 
to public policy to encourage child labour 
by holding that a boy of eleven years should 
contrilmte towards his own support by 
work as a coolie when he should be in school. 
Tliat he belongs to the labouring class is 
no argument, since, in these da^’s, every 
child has a right to at least a primary educa¬ 
tion especially if his father has the means 
to give him one. 

Apart from this, moreover, the words 
“unable to maintain itself” in s. 488, seem 
to me to mean “unable to earn a livelihood 
for itself.”—That is to say a complete live¬ 
lihood, such as an adult person might earn, 
without depending on an}’^ other person. 

Malinin Byu v.MaungMyat Pu (2), 
it was laid dowm that s. 488 of the Cr. P. 0., 

is based upon the proposition that there is 
a continuing obligation upon aJather who 
has sufficient means to maintain his child, 
that he cannot contract himself out of that 
obligation and that the fact that the child 
is not in a starving condition cannot be set 
up as an answer to an application. 

The essential point is thataman is bound 
to feed and clothe his minor offspring, and 
he cannot be heard to say that the latter 
should help him to fulfil his' obligation. 
The sum he should be ordered to pay is 
fixed according to his means, the status of 
the parties and the age of the child. No 
other consideration should come in. Were 
it otherwise, the Courts would, in most cases, 
be obliged to enter upon calculations of 
some nicety as to the proportion of the 
expense which the child itself should bear. 
Every able-bodied boy or girl over ten ye^ 
of age is a potential wage-earner. For in¬ 
stance,a town-bred boy of twelve or fourteen, 
even if attending school, might easily, in 
his spare time, earn an anna or two every 
day by hawking newspapers, but it does not 
follow that this should be taken into con¬ 
sideration in fixing the sum which Jus 
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father should ho ordered to pay for his 
maintenance. 

My conclusion is that a father who has 
sufficient means is bound to maintain his 
child who is under the age of majority ; and, 
in fixing the sum payable, no regard should 
be paid to the fact that the child is able to 
contribute towards its omi support by 
means of labour or work of any kind. 

I, therefore, see no reason to interfere. 

K. s. D. Order accordiyigly. 


LAHORE HIGH COURT. 

Criminal Miscellaneous Application 

No. 96 OP 1924. 

October 21, 1924. 

Present: —Mr. Justice Martineau. 

KHAIRATI RAM— Accused- 

Petitioner 

versus 

MALAWA RAM— Complainant 

—Respondent. 

Criminal Procedure Code (^Icf V of 1808), s. lOo (1) 
(c )—Prosecution for forfjemj, when can he entenained 
—Penai Code {Act yiljV of I860), ss. 1468 , 467. 

A prosecution for forgery cannot be entertained 
except upon the complaint of the Court before which 
the forged document was produced in evidence, 
tp. .377, col. 2.] 

BhawaniDas v. Emperor, 35 Ind. Cas. 161; 38 A. 
169; 14 A. L. J. 74; 17 Cr. L.J. 289. Xalini Kajita 
Laha V. Anukul Chandra Laha, 39 Ind. Cas. 490; 44 C. 
1002; 25 C. L.J. 255; 21'C. W. N. 640; 18 Cr. L. J. 
522 and Te?ii SAaA V. BolahiShah,5 Ind. Ca.s. 879; 14 
C. W. N. 479; 11 Cr. L. J. 280, followed. 

Section 463 of the Penal Code is used in a com- 
pi'ehensive sense in a. 195 (1) (c) of the Cr. P. C., so as 
to embrace all species of forgerj’ and include.s a case 
falling under s. 467, Penal Code. [p. .377, col. 2; p. 378, 
col. 1.] 

Queen-Empress v. Tulja, 12 B. 36; 6 Ind. Dec. (s. .s.) 
509 and Teni Shah v. Bolahi Shah, 5 Ind. Cos. 879; 
14 C. W. N. 479; 11 Cr. L. J. 28a, followed. 

Application under ss. 435 and 439, Cr. 
P. C., praying that the High Court maj'^ 
be pleased to quash the proceedings 
instituted in the Court of the Magistrate, 
First Class, Ferozepore. 

Lala Fakir Chand, for the Petitioner. 

Mr. G. S. Salariya, for the Respondent. 

JUDGMENT. —Khairati Ram sued 
Malawa Ram for rent at the rate of Rs. 3-9-0 
per mensum on the basis of a deed executed 
by Malawa Ram. The Court found that the 
rate agreed upon was onl}' Re. 0-9-0 per 
mensum and decreed accordingly, and 
Malawa Ram has now prosecuted Kliairati 
Ram for forgery, alleging that Khairati 
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Ram altered the rate of rent in the deed from 
Re. 0-9-0 to Rs. 3-9-0. It was contendod for 
the accused that the Court could not take 
cognizance of the offence except on tlio 
complaint of the Judge wlio had decided tlic 
civil suit, but theMagistrate overruled this 
contention on the ground that the forgery, 
if committed, had been committed before 
thecivilsuit was instituted, and he proceed¬ 
ed to frame a charge of an offence under 
s. 465, Indian Penal Code, against Khairati 
Ram. The latter lias applieil to have the 
px’oceedings quashed and his application 
must be accepted. 

The Magistrate’s view is not supported 
by tlie wording of s. 195 (l)(c) of the Cr. P. 
C., which proliibits the ('’onrt from taking 
cognizance of an offence doscriberl in s. 463, 
Indian Penal Code, when such offence is 
alleged to have been committed by a party 
to any proceeding in any Court in respect of 
a document produced or given in evidence 
in such proceeding, except on tlie complaint 
in writing of such Court or of some other 
Court to which such Court is subordinate. 
In Bhawani Das v. Emperor (1), it was held 
ihat the words “when such offence has been 
committed by a party to any proceeding in 
any Court" refer, not to the date when the 
offence was committed, but to the date on 
which the cognizance of the Criminal Court 
is invited. InlSIaUni Kanta Laha v. Ann- 
kal Chandra Lai (2), it was held tliat where, 
before complaint lias been made, a document 
has been produced in a Court by a party to 
a proceeding before it, tlie sanction of such 
Court is necessaiy for his prosecution in 
respect of an antecedent forgery. The same 
view has been taken in Teni Shah v. Bolahi 
Shah (3). It is clear, therefore, that a prose¬ 
cution for forgery in the present case could 
not be entertained except on a complaint 
by the Court. 

It is urged for the respondent that the 
complaint was of an offence under s. 467 
and not one under s. 465, but this is clearly 
immaterial. Section 195 (1) (c) of the 
Cr. P. C. refers to an offence described in 
s. 463 of tlie Indian Penal Code, and in 
QueeiirEmpress v. Tulja (4) and also in 
Teni Shah v. Bolahi Shah (3), it was held 
that 8. 463 is there used in a compre- 

(1) 35 Ind. Cas. 101; 38 A. 169; 11 A. L. J. 74; 17 
Cr L. J. 289. 

(2) 39 Ind. Cas. 490; 44 C. 1002; 25 C. L. J. 255; 21 

C. W.N. 640; 18 Cr. L. J.522. la 

(.3) 5 Ind. Cas. 879; 14 C. W. N. 470; 11 Cr. L. J. 280 

(4; 12 B. 36; 6 Ind. Dec. (s’, s.) 509. 
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hensive sense so as to embrace all species 
of forgery and thus includes a case fall¬ 
ing under s. 4G7 

it is then pointed out for the respondent 
that the complaint was not only of an 
offence under s. 4G7, Indian Penal Code, 
hut also of one under s. 474, namely, pos¬ 
session of a forged document with the in¬ 
tention that it should be used as genuine, 
and it is urged that such an offence is not 
one mentioned in s. 195 (1) (c) of the Cr. 1. 
0 It is true that s. 474, Indian Penal 
Code, is mentioned in the heading of the 
complaint but the complaint itself is clear¬ 
ly one of forgery only, and the charge 
which the Magistrate has framed against 
Khairati Ram is only of an offence, under 
s. 4G5. There is, therefore, no force in the 

respondent's contention. 

I accordingly quash the proceedings 
taken by the Magistrate on the complaint 
of Malawa Ram as having been taken wuth- 
out jurisdiction. . 

^ c n ApplicationacceptecL 


ALLAHABAD HIGH COURT. 

Criminal Miscellaneous Application 

No. 213 OP 1924. 

October 21, 1924. 

Preaent Justice Mukerji. 
Sheikh MUHAMMAD AKBAR— 


Applicant 

versus 

emperor through DEEPU— 

Opposite Party. 

Criminal Procedure. Code {Act V of 1S9S) s. 52S— 
Transfer of case by District MagistrateSub-Divisional 
MagUirate, power of, to re-transfer case-Vse of 

strong language by Court. o v rv- • • i 

Under s 528 of the Cr. P. C. a Sub-Diviaional 

Magistrate has the power to withdraw a case pend- 
ine before a Subordinate Magistrate. But the section 
ca^ot he so read as to imply that after a District 
Magistrate has transferred a case from the file of one 
Malistrate to that of another, a Sub-Divisional Magis¬ 
tral who is subordinate to the District Magistrate, 
has iurisdiction to nullify that order by ordering a 
fresh transfer of the case to his own file. [p. 379, 

*^The use of strong language by a Court is never 
calculated to satisfy the litigant public before it. An 
officer is sometimes bovmd to feel strongly on parti¬ 
cular occasions but as soon as he expresses himself 
strongly he gives himself, away, and if he raises by 
his language an apprehension in the mind of a party 
that he is prejudiced he has only himself to thsnk. 
A calm state of mind is absolutely es^ntial for ilie 
disposal of all cases whetUei* civil or criminal, [p. 379, 
cola. 1 & 2.] 


Application against an order of the 
^Magistrate, Azamgarh District. 

Mr. Saila Nath Mukerjifior the Applicant. 

Mr. Lalit Mohan Banerji (Government- 
Advocate), for the Crown. 

Mr. Narmadeshurir Parsad Upadhiya^ for 
tlie Opposite Party. 

JUDGMENT. —This is an application 
for transfer of two cross-cases now, de 
/ado, pending before Mr. Janki Nath Sahai, 
a Magistrate of Azamgarh, exercising the 
powers of a Suh-Divisional Magistrate. 

It appears that one Deepu filed a comp¬ 
laint .against one Akbar. The ca.se was 
sent to the Court of an Honarary Magis¬ 
trate, Rai Saliib Babii Din Dayal Sahu, 
Akbar filed a cross-complaint, w^hich 
was also pending before the said Hono¬ 
rary Magistrate. Akbar induced the 
Officer to send the cases back to the 
iSub-Divisional Magistrate, evidently be¬ 
cause Akbar did not want that Sahu Din 
Dayal should hear the cases. The learn¬ 
ed Sub-Divisional Magistrate Returned the 
cases. Akbar then applied to the District 
Magistrate for transfer. The learned Dis¬ 
trict Magistrate transferred both the cases 
from the file of Sahu Din Dayal to the file 
of the Tahsildar Magistrate. Then, it ap¬ 
pears that, Deepu put in an application 
before the Sub-Divisional Magistrate ask¬ 
ing him for transferring the cases from the 
Court of the Tahsildar Magistrate. Babii 
Janki Nath Sahai passed an order dated 
the 27th of August 1924 and thereby pur¬ 
ported to have the cases transferred from 
the file of the Tahsildar Magistrate to his 
own file. 

In this transfer application two poinU are 
made. One is that the Sub-Divisional 
Magistrate had no jurisdiction to practical¬ 
ly set aside the order of the District Magis¬ 
trate transferring the ca.ses to the Court of 
the Tahsildar Magistrate. The second 
point is that having regard to the temper 
expressed in his order dated the 27th of 
August 1924, the applicant Akbar feels that 
he w’ould not have impartial justice at the 
hands of the learned Sub-Divisional Magis¬ 
trate. 

On the first point, it is pointed out bv 
Deepu’s Counsel and also by the learned 
Sub-Divisional Magistrate that the learned 
District Magistrate has, so to sav, condon- 
ed the order of transfer passed over nis 
head by the Sub-Divisional Magistrate. 
There can be no doubt that under s. 528 of 
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the Cr. P. C., a Sub-Divisional Magistrate 
has the power to withdraw any case pend¬ 
ing before a Subordinate Magistrate. This 
would give jurisdiction to Babu Janki 
Nath Sahai to withdraw the cases pending 
before the Tahsildar Magistrate. But, in 
my opinion, the section cannot be so read 
as to imply that after a District Magis¬ 
trate has transferred certain cases from one 
file to the file of another Magistrate, a Sub- 
Divisional Magistrate, ■who is subordinate 
to the District Magistrate, has jurisdiction 
to nullify that order by ordering a fresh 
transfer of the cases to his own file. There 
is a clash of jurisdiction and authority in 
a case like this and it must be ruled and 
1 do rule that, the Sub-Divisional Magis¬ 
trate’s order dated the 27th of August 1924 
was ultra vires. The cases must, there¬ 
fore, be still, in law, taken as pending be¬ 
fore the Tahsildar Magistrate. 

It has been urged that the District Magis¬ 
trate’s order, which I will quote presently, 
may betaken as withdrawing, by his own 
authority, the cases from the Court of the 
Tahsildar Magistrate and transferring them 
to the Court of Babu Janki Nath Sahai. 
The language is this;— 

“Seen. The cases will be disposed of by 
the Sub-Divisional Officer. He has every 
right to take them on his file.” 

I am not satisfied that the learned Dis¬ 
trict Magistrate w'as really, by the use of 
the language mentioned, transferring the 
cases from the Court of the Tahsildar Magis¬ 
trate to the Court of tlie Sub-Divisional 
Officer. He does not assign any reason which 
w’ould be necessary for him to record 
under cl. (5) of s. 528 of the Cr P. C. 
The statement that the Sub-Divisional 
Officer has every right to take the cases on 
his file goes to show that the learned Dis¬ 
trict Magistrate w^as merely approving of 
the action taken by the Sub-Divisional 
Officer. 

I, accordingly, set aside the order of the 
learned Sub-Divisional Officer passed on the 
27th of August 1924 as also the order of tiie 
lelcrned District Magistrate dated the 9th of 
September 1924, lest the latter should 
create any further complication in the case. 

In the view of the law I take, it is not 
necessary to discuss the second point. I 
will, how'ever, point out to the learned Sub- 
Divisional Officer that use of strong langu¬ 
age by a Court is never calculated to satisfy 
the litigant public before it. An Officer 
is sometimes bound to feel strongly on 
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particular occasions, but as soon ns he ex¬ 
presses liimself strongly, he gives himself 
aw’ay and if he raises, by his language, an 
apprehension in the mind of a party that 
the Officer is prejudiced, the Ollicer has 
only himself to tliank. Besides, a calm 
state of mind is absolutely essential for the 
disposal of all cases whether civil or crimi¬ 
nal. 

On the ground already staled, I order 
that the cross-cases no^v on the file (but 
without jurisdiction) of Babu Janki Nath 
Sahai be transferred to the Court of some 
stipendiary Magistrate other than Babu 
Janki Nath Sahai, at the head-quarters at 
Azamgarh, as the learned District Magis¬ 
trate may choose. 

'Z. K. ('(tse transferred. 


LAHORE HIGH COURT. 

Criminal Revision Petition No. 1017 of 

1924. 

September 26, 1924. 

Present: —Mr. Justice Campbell. 

NANDU MAL— Petitioner 

vcvsus 

MUNICIPAL COMMITTEE, SIMLA— 

Respondent. 

Punjab Municipal -Iff {III of s. 3 {3) - 

Wooden shed on wheels, whether "buildhiij." 

A wooden shed mounted on wheels and in¬ 
tended to be a permanent fixture to the site is u 
‘•buildiuR’* within the meaning of s. 1 ^ 2 ) of the 
Punjab Municipal Act. The fact that its construction 
permits it to bo moved from one part of that site to 
another does not render inapplicable to it the des¬ 
cription “any hut or shed.” 

Stevens v. (lourley, (1859) 29 L. J. C. P. 1; 7 C. B. 
(N. s.) 99; 1 h. T. 53; 6 Jur. ts. s.) 141; 8 W. R. 83; 
141 IC. R. 752; 121 R. R. 397 and Richardson v. 
Brown, (1885) 49 J. P. 661, refeiTed to. 

Application for revision of an order of 
the Sessions Judge, Ambala, dated the 6th 
May 1924, affirming that of the Magis¬ 
trate, First Calss, Simla, dated the 14th 
April 1921. 

Mr. Balwant Rai, for the Petitioner. 

Mr. Abdul Rashid, for the Respondent. 

JUDGMENT.— This is a petition by 
Nandu Mai for revision of the order of the 
Magistrate, First Class, Simla, convicting 
him of an offence under s. 219 of the Punjab 
Municipal Act and fining him Rs. 10. 

The facts as they appear from the juclg- 
mepts of the Courts below are these; 
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The petitioner conatruciod oa n ihecc of 
grotiud which is owned hy him within the 
limits of the Simla ^liinicipality a wooden 
shed having a tin sheeting roof witli floor 
measurements 10 feet by S feet and 8 feet 
in height. The structure is not fixed to the 

ground but is mounted upon wheels and is 

admittedly used “for sleeping purposes at 
night." Xo notice of intention to erect it 
was given to tlie Municipal Committee 
under s. 181) of the Punjab Municipal Act. 
The Committee served the petitioner with 
notice under s. 1D5 of the Act to demolish 
the shed and this notice was disobeyed. 
Prosecution under s. 21!) followed with the 
result stated. 

The petitioner in a petition for revision 
presented to the Sessions Judge on 29t]i 
April 1924 described the structure as “a 
shed on wheels" and called it a slied in liis 
statement before the Magistrate. There 
has never been any allegation that it was 
primarily designed as a vehicle. So far as 
the present record indicates, it is capable 
of being moved on its wheels a distance of 
six feet on the petitioner's site but there 
is nothing to show that its construction and 
the nature of the ground to be traversed 
is such that it can he wheeled off that site. 

I understand Mr. Balwant Rai, who has 
appeared before me for the petitioner, to 
admit that the shed was placed on wheels 
for the purpose of evading the exercise by 
the Municipal Committee of its powers to 
control the erection of buildings which 
the Act confers upon it. 

The case for the petitioner is that the 
structure does not fail within the exceeding¬ 
ly wide definition of a building containecl 
in s. 3 (2) of the Act. According to this 
“buliding" means the whole or part of any 
house, hut, outhouse, shed and stable 
whether used for the purposes of human 
habitation or otherwise, and whether of 
masonry, bricks, wood, mud, thatch, metal 
or any other material wliatsoever and 
includes a wall and a well. The peti¬ 
tioner himself calls his structure a shed 
and by the terms of the definition any 
shed of any material whatsoever is a build 

ing. 

Mr. Balwant Rai has argued that not¬ 
withstanding the definition a structure port¬ 
able or moveable cannot be a buildino* 
that only a permanent edifice can be a buil’ 
ding and that an edifice cannot be neiman 
ent if it is not affixed to the soil on which 
It stands. There are, however, English 
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cases where structures have been held to 
be buildings in spite of the fact that they 
were no^ let into the ground. One such 
case is Stevens v. Goniiey (1), where in order 
to evade the provisions of the Municipal 
Building Act (18 and 19 Viet. c. 122) a 
wooden shop had been constructed Avhich 
had no foundations in masonry and had 
been lifted olf the ground and carried 
from one site to another without drawing 
a single nail. This was held to be a 
building. Another case is Richardson v. 
Brown (2) of which 1 have only seen the 
abbreviated report in Mew’s Digest, but 
according to that report an erection of 
wood 30 feet long and 13 feet wide, which 
was brought along the streets on wheels 
and put at the corner of a new street was 
held to be a new building. 

The petitioner's shed, so far as the record 
shows, is intended to be a permanent fixture 
to his site and the fact that its con¬ 
struction permits it to be moved from one 


part of that site to another does not, in my 
judgment, render inapplicable to it tlie 
description "any hut or shed." 

The petition is dismissed. 


K. s. D. Petition dismissed. 

(1) (1659) 20 L. J. C. P. 1; 7 C. 11. (n*. s.) 99; I L. 
T. 33;0Jur. (s .<5.1 141; 8 \V. K. 85; 141 K R. 752; 
121 R. R. :{07. 

{,'>) (1885; 40 J. I». 001. 


LAHORE HIGH COURT. 

Crimixal Revision No. 691 of 1924. 

July 7,1924. 

Present:—Mr. Justice Broadway, Mr. 

Justice Pforde and Mr. Justice 

Campbell. 

BRAY— Petitioner 
versus 

EMPEROR— Respondent. 

Criminal Procedure Code (..Act V of 1898), ss. S75, 
1,1,6—Accused, claim of, to be tried by Jury — Magis¬ 
trate, duty of — xissessoTS—Nationality of accuseM- 

When an accnised person claims that he should be 
tried under Ch. XXXIII of the Cr. P. C.. the duty 
of the Magistrate inquiring into or trj’ing the case 
is to satisfy himself that the complainant and the 
accused person are respectively European and Indian 
British subjects, or vice versa and that in view of 
such status of the accused and the complainant res¬ 
pectively it is expedient in the interests of justice 
that the case should be tried under the provisions of 
that Chapter, [p. 381, col. 2.) 

When the Magistrate is so satisfied the trial must 
take place under the provisions of s. 446 of the Code 
i. e., the accused must be tried bv a Jury, the majority 
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of whom sliall if the accused so requires, be of the 
category within which the accused himself comes. 
[\). 381, col 2.j 

But when the trial before the Court of Session 
would in the ordinary course be with the aid of 
Asses.sors, the accused has the right under the proviso 
to s. 44C of the Code to be tried with the aid of 
Assessors, all of whom shall be ICuropeans or 
Americans or Indians according to the category within 
u'hrch the accused comes. [i6id.] 

By “ordinary course”, in s. IIG of the Cr. P. C., 
is meant the course which would be followed in the 
absence of a claim by the accused to be dealt with 
under the provisions of Ch. XXXlll of the Code, or 
in the absence of a notification by the Loc-al Covern- 
ment under the provisions of s. 2G‘J of the Code. 

Application for revision of an order of 
the Sessions Judge, Lahore, dated the 28th 
April 1924. 

Mr. O'Connor, for the Petitioner. 

The Government Advocate, for the Re¬ 
spondent. 

JUDGMENT. 

Broadway, J.— The point before this 
Court is whether, in the case of a ])erson 
committed to a Sessions Court under s. 
446 (1) of the Cr. P. C., the trial must be 
with the aid of Assessors or by Jury. On 
behalf of the petitioner it has been con¬ 
tended by Mr. O’Connor that the proper 
construction of this section leads to the 
conclusion that the trial must of necessity 
be by Jury, the proviso to sub-cl. (2) of 
. s. 440 merely giving the person accused 
the right to claim to be tried by Assessors— 
all of whom, under s. 284-A should be of 
his own nationality. 

The learned Government Advocate has 
conceded that the intention of tlie Legis¬ 
lature was to place Indian British subjects 
and European British subjects on the same 
footing and to make all trials falling with¬ 
in the purview of Ch, XXXIlI of the Cr. 
P. C. trials by Jury. He has also sub¬ 
mitted that the intention of the Legis¬ 
lature has been carried out by tlie pro¬ 
visions of s. 446. 

In my judgment, this is the only con¬ 
struction to be placed on the i)rovisioris of 
this section, and the view taken by the 
learned Sessions Judge is erroneous. Tlie 
trial of the present petitioner was by law 
bound to be by Jury unless lie himself 
desired to be tried by European Assessors. 
He has not exei’cised the right given to 
him by that proviso and the trial, therefore, 
must be by J ury. I direct accordingly. 

Fforde, J. —When this case first came 
before us, it appeared to me that Mr. 
O’Oonnor was trying to make out a case 


that an European British subject wa.s in a 
specially privileged position wbieli entitled 
him to a trial bv Jurv as of right inerelv 
because he happened to be of that class. 
He has now abandoned that position, and 
merely contends that an European British 
subject and an Indian British subject are 
both in precisely the same position once 
thej^ claim under s. 443 of the Cr. P. C. a 
right to trial under the provisions of Ch. 
XXXIII of that Code. 

When an accused person claims that lie 
should lie tried under this Chapter—whicli 
contains special provisions relating to 
cases in which European and Indian Jbitish 
subjects are concerned—the duty of the 
Magistrate inquiring into or trying the case 
is to satisfy himself that: — 

(1) the complainant and the accused per¬ 
son are respectively J^hiropeon and Indian 
Britisli subjects, or viccrersd; 

(2) that in view of sucli status of the 
accused and the complainant respectively, 
it is expedient in the interests of justice 
that the case should be tried under the 
provisions of this Chapter. 

If the Magistrate satisfies himself as 
above, he must record a finding that the 
case is such as should be tried under the 
provisions of this Chapter. Sliould the 
Magistrate arrive at this finding, the trial 
must then take place under the provisions 
of s. 446 of the Cr. P. C. which provides 
for trial in accordance with s. 275 and the 
other provisions of Ch. XXIII so far as they 
are applicable. That is to say, the accused 
must be tried by a Jury, the majority of 
whom shall, if the accused so requires be 
of the category within which the accused 
himself comes. 

But when the trial before the Court of 
Session would, in the ordinary course, be 
with the aid of Assessors, the accused has 
the right, under the proviso to s. 446, to be 
tried with the aid of Assessors, all of whom 
shall be Europeans or Americans or Indians 
according to the category within which the 
accused comes. 

By “ordinary course” is here meant the 
course which would be followed in the 
absence of a claim by the accused to be 
dealt with under the provisions ofCh. 
XXXIII of the Code, or in the absence of 
a notification by the Local Government 
under the provisions of s. 269. 

The learned Government Advocate, I 
understand, agrees with this view as to the 
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effect of the recent amendments to the 
Cr. P. C. 

Campbell, J,—I agree and have nothing 
to add. 

K. s. i>. Revision accepted. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 642 of 1921. 

October 21, 1924. 

Present: —Mr. Justice Mukerji. 

RAM SEWAK—Appellant 

versus 

EMPEROR— Opposite-Party. 

Penal Code (.let XLV of 1860), ss. 07, 100—Qnanel 
picked by accused—Attack with iiiyht of pri- 

I'ate defence, e.rie»f of—Death caused by luthi blow— 
Offence. 

Accused picked a quarrel with anollier an»l tried 
to hit him but was set upon by his opponent an<l 
tho deceased and tried to run away. After running 
some distance he found that he could not make liis 
escape; he then tumed round and hit a blow on the 
deceased which resulted in liis death: 

Held, that the accused had acted in th«' exercise 
of the right of private defence and was not guilty of 
any offence [p. 383, col. 1.] 

An attack with lathis is likely to create a reasonable 
fear of grievous hurt being cjiused, and the person 
attacked is justified in striking with a lathi in self- 
defence to the extent of causing grievous hurt or even 
death, under s. lUO of the Penal Code, [ibid.] 

Criminal appeal from an order of the 
Second Additional Sessions Judge, Cuwu- 
pore at Fateliiiur, dated the 19th July 1924. 

Dr. N. C. Vaish, for the Appellant. 

The Government Pleader, for the Crown. 

JUDGMBNT. —The appellant Ram 
Sewak has been convicted by the learned 
Additional Sessions Judge of Cawnpore, 
sitting at Fatehpur, of the offence under s.304 
of the Indian Penal Code, inasmuch as he 
caused the deatli of one ICalka Singh, and 
of the offence under s. 323 of the Indian. 
Penal Code, on the ground that the caused 
hurt to Baij Nath. 

The case for the prosecution was this. 
Baij Nath was purchasing some sugar at 
the shop oi . one Bhagwandin. Ram Sewak 
arrived and asked Baij Nath how it was 
that, he had taken his own labourers (Ram 
Sewak’s labourers) to do his (Baij Nath’s) 
work -while his (Ram Sewak’s) work was 
suffering. Baij Nath replied that he had 
done the act already and proposed that the 
labourers should work for Ram Sewak on 
the Lfollowing day. Ram Sewak was not 
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statisfied with this reply and he tided to 
strike a blow with a lathi on Baij Nath. 
The lathi struck partially the roof under 
which Baij Nath, was and it partially struck 
Baij Nath also. Kalka Singh, a relation of 
Baij Nath arrived at this moment; and some 
helpers of Ram Sewak, namely, Ram Raj 
and Gayadin, also arrived on the scene. 
The three last mentioned beat Kalka Singh 
and Baij Nath and Kalka Singh fell un¬ 
conscious on the ground. Two days later 
Kalka Singh died. This story for the 
prosecution has not been believed by the 
learned Additional Sessions Judge in the 
main portion of it. Gayadin was never 
sent up, and the learned Sessions Judge 
has acquitted Ramraj. The learned Judge 
has found that human blood was found at 
or near the platform of Gayadin, a relation 
of Ram Sewak and he has believed the 
defence story in so far as it states that Kalka 
Singh received his injuries near the plat¬ 
form of Gayadin. To reconcile the fact 
that blood was found near the platform of 
Gayadin' and the alleged fact that a part 
of the tiled roof of Bhagwandin’s shop was 
found, damaged, the learned Judge came to 
the conclusion that the fight must have 
started at the shop of Bhagwandin and 
musthave continued till the parties arrived at 
theplatform of Gayadin. Indeed the Judges 
finding is that Ram Sewak, the appellanb 
drew the quaiTel upon himself by hitting* 
or trying to hit Baij Nath, that he ^ was 
thereupon attacked by Baij Nath and Kalka 
Singh that Ram Sewak ran away forhis safety 
to the house of Gayadin but, there instead 
of taking shelter in the house, he turned 
back and used his lathi against Baij Nath 
and Kalka Singh. It has been urged by 
the learned Counsel, appearing for the ap¬ 
pellant that even if we accept this story, 
as found by the learned Sessions Judge, 
the appellant was striking in self-defence 
and he committed no offence. The learned 
Judge has got over this argument by stat¬ 
ing that Ram Sewak drew the quarrel ujp>n 
himself by tr 3 'ing to hit Baij Nath and that 
therefore, he had no subsequentright of self- 
defence. I have already indicated that the 
learned Judge was of opinion that Bam 
Sewak’s duty it was to have taken shelter 
in the house of Gayadin. _ 

Taking the findings of the learned 
sions Judge, I am not sure that his collu¬ 
sion in law is correct. Assuming that 
Sewak picked the quarrel and tried to mt 
Baij Nath, he ran forlus safety from tnej 
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subsequent attack made on him by Baij 
Nath andj^Kalka Singh. If, aftei* running 
some distance, Ram Sewak found that he 
could not very well make his escape; and if 
he turned round and hit a blow, it must be 
said that he hit in self-defence: Ram Sewak 
might be punished for having picked the 
quarrel and having struck the first blow at 
the shop of Bhagwandin. But Kalka Singli 
and Baij Nath Singh had norightto take the 
law into their own hands and chastise Ram 
Sewak bj'trying to hit him withAs 
a matter of law, therefore, Ram Sewak would 
be, in my opinion, justified in turningback 
and defending himself against an attack 
wdth lathis. I would also mention that an 
attack with lathis was likely to create a 
reasonable fear of grievous hurt being 
caused to Ram Sewak and Ram Sewak would 
be justified in striking with a lathi in self- 
defence to the e.xtentof causing grievous 
hurt, or even death, vide s. 100 of the Indian 
Penal Code. The medical evidence shows 
that there was only one fatal blow that was 
received by Kalka Singh. The injuries 
received by Baij Nath are admittedly simple. 
Baij Nath admits that-after Kalka Singh fell 
no further blows were inllictad upon him. 
On the finding therefore of the learned Ses¬ 
sions Judge Ram Sewak Avould be entitled 
to an acquittal on the ground that he stiamk 
in self-defence. 

On examining the evidence for myself, I 
find it yeiy difficult to come to a definite 
conclusion as to what actually happened. 
In the first information report Baij Nath 
never mentioned the name of Bhagwandin, 
m front of whose shop, it is said, the figlit 
took place. Bhagwandin would be the 
first person to be mentioned as an eye¬ 
witness unless it was suggested that he was 
not there. I have not come across any such 
suggestion on the record. Then the anxiety 
of the prosecution witnesses to conceal the 
fact that Kalka Singh received his mortal 

blood was found on the platform 
is very suspicious At least 
three witnesses have been examined to show 
that Baij Nath and Kalka Singh, and per¬ 
haps a few others,came to the house of Gaya- 
om, a relation of the appellant, and picked 

a Qharrei. If the prosecution witnesses do 
not tell the truth, it cannot be expected on 
oenalf of the Crown that the accused per- 
son would be convicted on mere suspicion. 
It has been urged, and the argument has 
loimd favour with the learned Sessions 
dudge, that this much being admitted that, 


Ram Sewak used his lathi, and tliat a lathi 
blow killed Kalka Singh, it was for Ram 
Sewak to prove positively that he did so in 
self-defence. Accepting this argument as 
valid, there is the defence evidence to show 
that, RamSewak struck in self-defence. But 
if this evidence is not to be believed, and if 
the prosecution evidence is also not to be 
believed, it is impossible to say what actually 
happened and it would be unfair to dis¬ 
believe tlie defence story simply because a 
man has been killed. 

1 hold that eitlier on the facts accepted 
by the learned Additional Sessions Judge, 
or on the story tried to be establislied on 
behalf of the defence. Ram Sewak struck in 
self-defence and he is entitled to an ac¬ 
quittal. 

I set aside the conviction and tliesentence 
and order that Ram Sewak be released. 

2 . K. Co)ivictio7i set aside. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision No. 12 of 1921. 
October 31, 1921. 

Present:-—Mr. Wazir Hasan, A. J. C. 
PARAS RAM— Accused—Appellant 


^ V / O 


EMPIiROR— Respondent. 

Crimhial Procedure Code {Act I' of 189S), as. dOO, 
lieview—Hxgh Court, power of, to review order— 
Order enhancing sentence, in absence of accxised valid- 

xty of. 

The Court has no jurisdiction to revieu' or 
revise it.s own orders in criminal matters, [p. 361, col. 

Quepn-Kmpress v, Diivfja Charan, 7 A. 072* A W X 
(1885^7/; 4 Ind. Dec. (.v. s.) 807, In the matter of 
(jibbons, 11 C 42; 7 Iiid. Dec. (n. s.) 20 and Queen- 
hmpresa v./•o.T, lOB. 170; 5 Ind. Dec. (y s) 50‘’ 
relied on. * 

An order of enhancement of sentence passed without 
opportunity being given to the accused of being lieerd 
either personally or by Pleader, is null and void ah 
initi/i, as being without jurisdiction, and does not bar 

the Court from dealing with the matter a second time 
[iojrt.J 

In re Tadi Soinu Xaidu, 84 Ind. Cas. 850- 47 M 
M. 428; 40 M. L. J. 450; 34 M. L. T. 218; 20 L w' 
18; (1924) A. I. R. (M.) C40; 26 Cr. L. J. 370. relied on' 

Criminal Revision against an order of the 
Officiating Additions! Sessions Judi?G Khpri 
dated the 26th February 1924. ’ ’ ’ 


PARAS RAM P; EMPEROR. 


3d4 

Mr. K. P. Miam. for tlie Appellant. 

The Government Pleader, for the Crown. 

ORDER. —The matter has come before 
me again under somewhat extraordinary 
circumstances. Those circumstances are 
as follows:—The prisoner, Paras Ram, was 
convicted and sentenced to one year's 
rigorous imprisonment by the Additional 
Sessions Judge of Kheri on the :^6th Feb- 
ruarv 1924. The quarterly session’s state¬ 
ment of the cases decided by the J udge 
mentioned above was perused on the 31st 
March 1924 by Mr. E. R. Neave, who was 
then Officiating as First Additional Judicial 
Commissioner. He then ordered a notice 
to issue to the prisoner calling upon him to 
show cause why the sentence should not be 
enhanced. Notice was accordingly issued 
and was served on the prisoner in jail on the 
12th April 1924, On the 24th April 1924 the 

notice was heard by ilr. A. G P. Pullan, 
who was then Officiating as Second Addi¬ 
tional Judicial Commissioner. On that 
date neither tlie prisoner nor any Pleader 
on his behalf was present before the Court. 
Mr Pullan passed an order enhancing the 
sentence to five years' rigorous imprison¬ 
ment On the 10th July 1924 the prison¬ 
ers petition of appeal was received by the 
office of this Court from jail. On the ICth 
July 1924 the appeal was placed before Mr. 
Pullan for orders. He admitted the appeal 
and directed the issue of a fresh notice to 
the prisoner to show cause why the sentence 
should not be enhanced. The issue of this 
fresh notice was obviously due to the fact 
that the office had failed to bring to the 
notice of the learned Judge his previous 
order of enhancement of the sentence. 
The last mentioned notice and the appeal 
came before me for hearing on the 26th 
August 1924. By my order of that date I 
dismissed the appeal and also cancelled the 
noticfti. Thus there came to be two con¬ 
flicting orders of this Court in the matter 
of the notice relating to the enhancement 
of the sentence. The Trial Co^urt brought 
this fact to the notice of this Court by its 
letter dated the 3rd September 1924. 
Thereupon I issued a fresh notice in the 

following terms; 

“Issue notice to the Government Pleader 
and to the prisoner. Paras Rani why the 

order of this Court dated the 2bth August 

1924 cancelling the notice as to the en¬ 
hancement of sentence be not withdrawn 
and the former order dated the 24th April 
1924 enhancing the sentence to five years 


[85 i. d. mb] 

rigorous imprisonment be not maintained 
or in the alternative both the orders men¬ 
tioned above be not withdrawn and fresh 
orders passed.” 

At the hearing the prisoner is represented 
by Mr. K. P. Misra Barrister-at-Law amievs 
curiae. He argued that the Court had no 
jurisdiction to review orrevise itsownorders. 
This contention is to my mind perfectly 
correct. Section. 369 of the Cr. P. C. is quite 
clear and there is a concensus of opinion of 
all the High Courts in India on that point: 
Queen-Empress v. Durga Charan (I), In the 
matter of Gibbons (2), Queen-E^npress v. Fox 
(3) and Kunhammad Haji v. Emperor (4). 

The learned Counsel has further argued 
that Mr. Pullan’s order dated the 24th April 
1924 enhancing the sentence to live years’ 
rigorous imprisonment was without jurisdic¬ 
tion and, therefore, must be held as of no 
effect. I am again compelled to accept this 
argument. It has already been stated that 
on the date of the order mentioned above 
neither the prisoner was present 

personally nor through any Pleader. 

The provisions of sub-s (2) of s. 439 of the 
Cr. P. C. are imperative: “No order 
under this section shall be made lo the 
prejudice of tlie accused unless he has had 
an oppotunity of being heard either per¬ 
sonally or bj' Pleader in his own defence.” 
In a recent decision of the Madras High 
Court in the case of In re Tadi Soma Naidu 
(5), it was held that an order passed in con¬ 
travention of the sub-section mentioned 
above is null and void abinitio as being one 
passed without jurisdiction. I, therefore, 
declare Mr. Pullan’s order enhancing the 
sentence to be of no effect. It follows that 
the only legal order which remains as 
effective is the one passed by me on the 26th 
August 1924 and this order should be 
complied with. 

Z K 

(1) V A. 672; A. W. K. (1883; 177; 4 lud. Dec. (n. s.) 
867. 

(2) 14 C. 42; 7 Ind. Dec. (n. 8.) 29. 

(3) 10 H. 176; 5 Ind. Dec. (n. s.) 502. 

(4) 72 Ind. Cas. 599; 46 M. .382; (1923) M. W. N. M; 

41 M. L. J. 450; (1923) A. I. R. (M.) 426; 21 Cr. L. J. 
139. 

(5) 8-1 Ind. Cas. 850; 47 M. 128; 46 M. L. J. 456; 31 
M. L. T. 218; 20 L. W. 18; (1921) A. I. R. (W.) 610; 26 
Cr. L. J. 370. 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 136 op 1924. 

August 13, 1924, 

Prese7it: —Mr. Justice Venkatasubba Rao. 

BRAHMA SUBBAYA— Defendant 
No. 1 AND Respondent No. 1— Petitioner 

versus 

KANALA RANGA RAO— Petitioner— 
Plaintiff No. 1— Respondent. 

Civil Procedure Code (Act 1^0/1505), 0.-XL/, r. 27 — 
Appeal —Additional evidence, admission of — Evidence, 
whether can he admitted on application of party — 
Procedure. 

Under O. XLI, r. 27, C. P. C., an Appellate Court 
has power to receive additional evidence in appeal 
not merely of its own motion but also on the appli¬ 
cation of parties. 

When the application is by a party to receive ad¬ 
ditional evidence, the Appellate Court can make an 
order upon the application even without hearing the 
appeal, although in most cases it would be desirable 
to hear the application and the appeal together if 
possible., [p. 386, col. 2.] 

Indrajit Pratap Bahadur Sahi v. Amar Singh, 74 
Ind. Oas. 747; 50 I. A. 183; 21 A. L. J. 554; 4 P. L. 
T. 447; (1923) A. I. R. (P. C.) 128; 1 P. L. R. 345; 2 
Pat. 676; 33 M. L. T. 233; 45 M. L. J. 578; 18 L. W. 
728; 25 Bom. L. R. 1259; 28 C. W. N. 277; 39 C. L. 
J. 318 (P, C.), relied on. 

Kessowji Issur v. Great Indian Peninsiila Railway 
Co., 34 1. A. 115; 9 Bom. L. R. 671; 11 C. W. N. 721; 
6 C. L. J. 5; 4 A. L. J. 461; 31 B. 381; 17 M. L. J. 
347; 2 M. L, T. 435 (P. 0.), distinguished. 

Petition, under s. 115 of Act V of 1908 
and 8. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the District Court, Kurnool, in C. M. P. 
No. 148 of 1923, in A. S. No. 48 of 1922, 
O. 8. No. 42 of 1920, Sub-Court, Kumool. 

Mr. V. C, Seshachariar, for the Appel¬ 
lant. 

Mr. B. Somayya, for the Respondent. 
JUDGMENT.— The District Judge of 
Kurnool has made an order, admitting at 
the instance of the 1st plaintiff, additional 
evidence while hearing an appeal and the 
1st defendant attacks the correctness of 
this order in the civil revision petition 
before me. The point in controversy is:— 
Had the District Judge jurisdiction to 
make the order in question. O. XLI, r. 
27, 0. P. 0., deals with the production of 
additional evidence in an Appellate Court; 

The material portion runs thus:— 

27 (1) The parties to an appeal shall not 
be entitled to produce additional evidence, 
whether oral or documentary in the Appel¬ 
late Court, 

(6) But if the Appellate Court requires 
any document to be produced or any wit¬ 
ness to be examined to enable it to pro¬ 
nounce judgment, or for any other sub- 

25 


stantial cause, the Appellate may 

allow such evidence of document to bo 
produced, or witness to be examined. Tim 
argument of Mr. Seshachari, the learned 
Vakil, for the ist defendant is, that under 
this provision of law a suitor cannot apply 
for aximission of additional evidence but 
that its provisions can be invoked only wlieii 
the Appellate Court itself discovers some 
inherent lacuna or defect and requires 
evidence to fill up the gap or remedy the 
defect. In otlier words, that the Appellate 
Court can act under this section of its own 
motion and not at the instance of the parties 
and reliance is placed upon the decision of 
the Judicial Committee in Kessowji Issur 
v. Gi'cat Indian Penijisala Railway Co. (1). 
It is no doubt true that some passages in 
the judgment in this case lend apparent 
support to this argument; the observation 
that is most relied upon being the follow¬ 
ing:— 

“ This is important, because the legiti¬ 
mate occasion for s. 568 is when, on examin¬ 
ing the evidence as it stands, some inherent 
lacuna or defect becomes apparent, not 
where a discovery is made, outside the 
Court, of fresh evidence and the applica¬ 
tion is made to import it. That is the 
subject of the separate enactment in s. 623.” 

Section 623 referred to above is the sec¬ 
tion relating to review of judgments and 
orders. I underetand the argument to be 
that a party wishing to give additional 
evidence must be able to bring himself 
w'ithin the provisions relating to review and 
that his proper procedure is to apply to 
the Trial Court for review and not to apply 
for admission of additional evidence to the 
Court which hears an appeal from the 
decision. According to this contention, the 
two sets of rules, one relating to review 
and the other relating to admission of 
additional evidence in appeal are mutually 
exclusive. If the party wishes to have 
additional evidence taken he must 
take advantage of the review provi¬ 
sions; but the Court acting ex mero motu 
and not at the instance of the parties can 
supply deficiencies by taking evidence 
under O. XLI, r. 27. 

I do not think that this position is ten¬ 
able in the face of the most recent 
pronouncement of the Judicial Committee 
in Indrajit Pratap Bahadur Sahi v. Amar 
(1) 31 I. A. 115; 9 Bom. L. R. C7h 11 0. W. N*. 
721; 6 C. L. J. 5; 4 A. L, J. 461; 31 B, 381; 17 M, 
L. J. 347; 2 M. L. T. 435 (P. C.). 
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Singh (2). An argument similar to the 
one now advanced was urged before the 
Board and after a verv full consideration 
their Lordships refused to give effect to the 
contention. The case in Kessowji Issur v. 
Great Indian Peninsula Raihray Co. (1) was 
relied on before the Board as it has been 
before me and indeed the High Court of 
Patna decided on the authorit 3 ’of that ruling 
that it had no jurisdiction to receive addi¬ 
tional evidence in appeal on the applica¬ 
tion of the parties. The Board in revers¬ 
ing the decision of the High Court points 
out that the earlier case was peculiar in 
its character and after anal^’sing the facts 
and circumstances of that decision clearlj' 
la\’s down the rule that an Appellate Court 
has power to receive additional evidence 
in appeal at the instance of parties. 
The law has been stated in such un-mis- 
takeahle terms that the matter now admits 
of not doubt and I am quite clear that 
the contention of the petitioner must fail. 

A second argument has been advanced, 
namely, that an order for admission of addi¬ 
tional evidence cannot be made upon a 
special or preliminary application but 
that the proper occasion for it is when 
the appeal is heard and the evidence 
is examined by the Appellate Court. 
In this case I am satisfied that the 
District Judge has made the order in ques¬ 
tion in the course of the hearing of the 
appeal and has not dealt with the applica¬ 
tion as independent of and detached from 
the appeal. On this short ground this 
argument fails, but 1 am prepared to hold 
that there is no warrant for the position 
that when the application is by the partj- to 
receive additional evidence the Appellate 
Court cannot make an order upon the ap¬ 
plication without hearing the appeal 
Here again the case relied on by the peti¬ 
tioner is Kessowji Issur v. Great Indian 
Peninsula Railway Co. (1). But it will be 
seen from the observations of the Lords of 
the Judicial Committee that the limitation 
referred to above applies only to cases 
Avhere the Court of its own motion makes 
an order for admission of additional evi 
dence. The reason is obvious. The Court 
cannot make up its mind to receive addi¬ 
tional evidence acting ex mero motu with- 

(2) 74 Ind. Cas. 747; 50 I. A. 183; 21 A L T 
4 P. L. T. 447; (1923) A. I. R. (P. C.) 

R. 345: 2 Pat. 676; 33 M. L. T. 233; 45 M L T c-t* 
18 L. W. 728: 25 Bom. L. R. 1259; 28 0 W K 
39 O. L. J. 318 (P. O.), • 2^7; 
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out going into the evidence and becoming 
satisfied that there is a lacuna or defect. 
It is a power to be exercised by the Court 
on its own initiative and that function can 
he performed only when the Court being 
appraised of all the facts appearing on the 
record sees reason to think that there is a 
gap to be filled up or a defect to be reme¬ 
died. If a party makes the application 
entirely different considerations apply and 
I do not see why the application should not 
be dealt with independent of the appeal, 
although in most cases it would no doubt 
be desirable to hear the application and 
the appeal together, if possible. Even 
when it may not become necessary to hear 
the appeal fully the Judge may make up 
his mind to allow or reject the application 
verj^ early during the hearing of the appeal. 

It is then said that the District Judge 
finds that the plaintiff was negligent and 
that, therefore, he ought not to have allow¬ 
ed the application. The rule vests the 
discretion in the Appellate Judge and I 
am not satisfied that in this case the discre¬ 
tion has not been judicially exercised. In 
complying with suh-r. 2 of O. XXVll the 
learned Judge states his reasons very 
fully for the step he has taken. A case 
has not been made out for the exercise 
hy the High Court of its revisional juris¬ 
diction and I am, therefore, not prepared 
to interfere with the order of the learned 
Judge. 

There only remains one other matter to 
be dealt with, D. W. No. 1 did not offer 
himself as a witness in the Trial Court. A 
statement made by him previous to the 
suit is now allowed to be admitted as addi¬ 
tional evidence. The plaintiffs wish to rely 
upon it a.s an admission. The defendant may 
justly complain that he must be allowed 
not only to explain his statement but also 
to adduce additional evidence, on account 
of the ttirn the events have taken. Simi¬ 
larly, D. W. Nos. 6 and 7 were not examin¬ 
ed in regard to the relationship at all 
before the Trial Court. It is now proposed 
to cross examine them with reference to 
some previous statements made by them on 
this subject and the District Judgehasgiven 
permission. This may also render necessary 
additional evidence being given on the part . 
of the defendant. Very great indulgence has 
been shown to the plaintiff with the result 
that iti some respects a fresh trial of the 
issue may be demanded and rightly by the 
petitioner, Th^e are mattem which I must 
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leave to the Appellate Court and I liave no 
doubt that on a proper case being made 
out the petitioner will be given necessary 
facilities. 

It has been said that the District Judge 
in his order has shown that he has prejudg¬ 
ed the matter and all but given a finding 
in favour of the plaintiff on the question 
of pedigree. But it is not, however, neces¬ 
sary to order a transfer of the appeal as 
in the usual course, I am assured that the 
appeal will be heard by a different Judge 
and not by the Judge who has made the 
order in question, 

As the District Judge points out in his 
order the plaintiff has been guilty of con¬ 
siderable negligence. While dismissing 
the civil revision petition, I diiect that 
he do pay to tlie 1st defendant the costs of 
the civil revision petition as well as all 
the costs occasioned in the lower Court by 
the taking of the additional evidence in 
any event and irrespective of the result of 
the appeal. 

V. N. V, Petition dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 185 of 1923. 

September 16, 1924. 

Present: —Mr. Neave, A. J. C. 

RAM NIDH AND others—Defendants— 

Appellants 

versus 

JANKI and another—Plaintiffs— 

Respondents. 

Cdhshartrs^—Adverse possession—Denial of title, proof 
of—Recital in previous judgment summarising defence, 
value pf — Appeal, second—Question of fact abandoned 
in lower Appellate Cou7‘t, whether can be raised. 

A question of fact which is abandoned before the 
lower Appellate Oourt cannot be allowed to be raised 
in second appeal [p. 388, col. 1 ] 

The ordinary presumption of law is that the joint 
possession of co-sharers is continued until tliero is 
some overt Mt of ouster or separation, [p. 388,. col. 2.] 

In a 8\ut by (^sharer for posGession of certain 
prj,j‘fty by partition the defendants set up title bv 
advers.. p.)3sessioii And in proof of their allegatioW 

** n*cital in a previous judgment in which 
the defence was amnmarisod as stating that the plaint¬ 
iffs had not been in actual possession or receipt of rent 
of the property : 

KeW, that in the absence of the. written statement 
of the defendants hied in the previous suit the recital 
in the judgment summarising the defence could not 
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l>e relied on as an overt and public denial of tlia 
plaintiff's title as co-sliarer, inasmuch as it was im¬ 
possible to say exactly what the assertion ma<le by 
tlio defendants in that case was or precisely to what 
extent they denied the title of the plaintiff and sot 
up title in themselves. 

Second appeal against a decree of the 
S^ul)-Judge, Partabgarh, dated the 2Gtii 
February 1923, in an appeal preferred 
against the decree of the Munsif, Kunda 
at Partabgarh, dated the 31st July 1922. 

Messrs, liadha Krishen and G. N. Misra, 
for the Appellants. 

Mr. H. K. Ghofte, for the Respondents. 

JUDGMENT.-This is a defenrhmts’ 
appeal from an order of the Suh-Juclgeof 
Partabgarh decreeing in part the plaintiffs- 
respondents’ suit for possession of certain 
property hy partition. The parties are 
descended from one Thakur, who obtained 
a decree fi*om tlie Settlement Court giving 
him certain heritable but non-transferable 
rights in certain plots of land. The exact 
nature of the tenure is not of importance, 
but it is evidently a kind of occupancy 
right. Thakur had two sons Satlu and 
Nil Kanth, and it appears that his hold¬ 
ing was equally divided between them. 
We are only [concerned with the share 
which came to Satlu. He had five sons, 
Sheo Dat, Ramma, Tikai, Bhairon and 
Ajodhia. Plaintiff No. 1 is the grandson 
of Ramma, and the other two plaintiffs 
are the grandsons of Tikai. The defend- 
ants-appellants are the descendants of 
Sheo Dat. The plaintiffs’ case was that 
Bhairon and Ajodhia, for reasons whicli 
it is not necessary to detail here, lost 
their rights in the property, and that, 
therefore, the representatives of the re¬ 
maining three brothers were each entitled 
to one-third of it. They, therefore, jointly 
claimed two-thirds. The main defence set 
up was that the plaintiffs had never been 
in possession of the shares they claimed, 
and tliat the defendants had acquired a 
title to them by adverse possession. It 
was also pleaded that in any case the 
plaintiffs were not entitled to more than 
one-fifths, they representing only two of 
the five sons of Satlu. This latter plea 
was not pressed before the lower Appellate 
Court, and even in the memorandum of 
appeal to this Court, reference is only 
made to the share of Ajodhia, that of 
iBhairon being ignored. Obviously the 
decision of the question of the shares to 
which each party is entitled is one of 
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fact, and depends on evidence. The 
appellants cannot he allowed to raise it 
in second appeal after abandoning it before 
the lower Appellate Court. 

The only question, therefore, for decision ■ 
in this appeal is whether the defendants 
have acquired a title to the property by 
adverse possession. In support of this 
contention they rely almost entirely on a 
copy of a jiulgment of the Tahsildar of 
Kunda in the Partabgarh District, in a 
suit brought by plaintiff No. 2 and the father 
of plaintiff No. 3 in 1904, against certain of 
the defendants. This was for profits for 
the years 1309 to 1312 F. The written 
statement filed in that case has not been 


produced. The defendants rely on a 
recital in the judgment of the Tahsildar 
in which he summarises the defence. It 
contains these words “Na Jl/udaya?i kahiz 
arazi hain aur na kabhi miinafa paya 
hai." This suit was dismissed but no 
finding was come to on this point, the 
Court holding that it had no jurisdiction 
to decide the case which should have been 
brought in a Civil Court. The Deputy 
Commissioner in appeal took the same view. 

The apppellants rely on these decisions 
nofas res judicata, but as evidenceofan 
overt and public denial in 1904 of the plaint¬ 
iffs’ title to the share now in suit. They 
claim that they denied then that the 
plaintiffs had any right to the land, and 
that they themselves have continued in 
unbroken possession ever since. Jt is to 
be noted that in any case Janki, plaintiff 
No. 1, was no party to that litigation, and 
whatever effect the statements made in it 
may have, they cannot affect his title. 

The learned Counsel for the respondents 
contends that this summary contained in 
the Tahsildar’s judgment does not amount 
to a denial of the plaintiffs’ ' title, but 
says no more than that they were not in 
possession at the tibie and had not actually 
received profits. ‘ He argues that mere 
non-receipt of rents aiid denial ’’in the 

course of previoiis litigation,^ of a party’s 

title, are not sufpcient by themselves to 
constitute adverse possession against that 
party, an^ he refers to a ruling of their 
Lordships of the Privy " Council in 
Mohammad Mumtaz AH Khan 'v Mahnn 
Singh (1) and'a ruling of this Court in 

(1) 74 Ind.-Cas. 476: 26 O. O. 231; (1923) A' T P 
(?. O.) 118; 21 A. P. J. 757; 45 A'. 41^ 45 m‘ T t 
3 3; fA. b. E. 901; »0 O. L. J J' .i- 


Bharat Prasad y. Ganga Bakhsh (2). ThA 
Court below has relied on a decision of the 
Privy Council in Ara6 AH Khan v. MahTjiiv,^ 
Ali khan (3). 

One important point to notice in this case 
is that the actual written statement put in 
before the Tahsildar has not been filed, and 
we have, therefore, nothing but the })rief 
summaiy of it contained in the Tahsildar’3 
judgment to go upon. In the absence of 
the document itself it is impossible to 
say exactly what the assertion made by 
the defendants in that case was, or pr^ 
cisely to what extent they denied the tit)0 
of the plaintiffs and set up title in them¬ 
selves. The parties are admittedly descend¬ 
ed from a common ancestor, and held the 
land in suit originally in common as CQ- 
sharers. There is no definite evidence of 
partition having taken place at any definite 
time, though there is some evidence thet 
some at least of the brothers separated. 
Plaintiffs Nos. 2 and 3 are now residing in 
another village in another district, and there 
is no question that they are any longeJ^ 
joint in residence or in food. That how¬ 
ever would not make it impossible that the 
defendants should have been cultivating the 
land on their behalf when they first left the 
village, and tlie ordinary presumption of law 
is that the joint possession of co-sharers is con¬ 
tinued until there is some overt act of ouster 
or separation. In the present case, the only 
overt action relied on by the defendant is the 
assertion contained in their vyritten statement 
in 1904. Unfortunately^ as already men¬ 
tioned, that written s^tement not be¬ 
fore the Cpurt. The Court below has foijnd 
that there is no satisfactory evidence of ad¬ 
verse possession, and' I am not prepared on 
the strength alone of the recital in Tah¬ 
sildar’s judgment to differ from this find' 
ing. The defendants have not atteniptea 
to distinguish between the cases of plaintiff 
No. 1 and plaintiffs Nos 2. and B. Wi^i regard 
to the fprfiier, there is clearly np evidence at 
all, and with regard to the two latspr 
evidence is insufficient. The appeal 
and is dismissed'with costs. 

?. K. ’ . 

Appef^l 

(2) 9 Ind. Cag. 425. . 

67 Ind. Gas. 414; 20 A. L. d. 545 at P. ^ » 
G. L. X (1922) A. 1. K. (P. 0.) 84; 431l.h.«K 

104; 31 V. b.'?. W; 24 3om. X 

• » 
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MatSrAs high court. 

Second Civil Appeal No. 1435 op 1921. 

S6ptembQr 5,1924, 

Present :—Mr. Justice Madhavan Nair. 
PULUGURTA SOMARAJU— Plaintiff 

—Appellant 
versus 

MACHTRAJtJ VENKATA SUBBAKA- 
YU DU— Defendant—Respon dent. 

,Pro-note, sutYon— Pro-note invalid — Plaintiff, whe¬ 
ther can fall bach on original cause of action — Pro¬ 
cedure. 

. The priaciplc that in a case where a pro-note is 
executed for an antecedent debt, a suit on the pro- 
note failing, an action on the debt would lie is 
applicable only where the antecedent debt is anterior 
in point of time to the pro-note. Where no such 
prior and independent agreement is proved, the 
plaintiff’s suit must fail. [p. 389, col. 2.1 

Muthu Sastrigal v. Visvanatha Panaara Sannadhi, 
21 Ind: Cas. 864; 38 M. 660; 14 M. L. T. 520; 26 M. L. J. 
19; (1914) M. W. N. 58, followed. 

Skanmuganatha Chettiar v. Srinivasa Aiiiar, 35 
Tpd; Cas. 219; 40 M. V21\ (1916) 2 M. W. N. 11; ill M. L. 
J. 138; 4 L. W. 27;20M. L. T. 112 and Chokkalingam 
Chelty V. Annamalai Cketty, 34 Ind. Cas. 417; dis¬ 
tinguished. 

Appeal against the decree of the Court 
of the Additional Subordinate Judge, 
Cocoanada, in A. S. No. 82 of 1920 (A. S. 
No. 188 of 1920 of the District Court, Go¬ 
davari), preferred against the decree of the 
Cc>urt of the Additional District Munsif, 
Rajahmuhdry in 0. S. No. 355 of 1917 (0, 
8. No. 343 of 1917 of the District Munsifs 
Court, Amalaput). 

Mr. P. Somasundaram, for the Appellant. 

. Messra. G. Lakslimanna and V. Viyijanna 
for the Respondent. 

judgment.— The plaintiff-appel¬ 
lant’s suit out of which this second appeal 
arises was for the recovery of Rs. 1,G00 the 
value of two gold jewels given to the de¬ 
fendant and also for the recovery of Rs. 300 
the value of 20 sovereigns together with 
interest on these amounts. The first item 
was covered by an unstamped promissory- 
note and the promissory-note said to have 
been executed in support of the second 
item has been lost. The plaintiff also set 
up two agreements prior in date to these 
promissory-notes under which the defen- 
dai^t agreed independently to pay the plain¬ 
tiff these amounts. These agreements have 
been found against' the plaintiff bv the 
lower Appellate Court. 

As regards the claim Avhich was then 
put fonyard-by the plaintiff, based upon 
th€> original cause of-action, apart from the 
promissory notes, the learned 8Ubordii>ate 
Judg6,' foI16wiiig a decision of this Court 


in Muthu Sastrigal v. Visvamtha Paudara. 
Sannadhi (1) dismissed the claim. Mr. 
Somasundaram who appears for the ap¬ 
pellant admits that the decision inMuthu- 
Sastidgalv. Visvanatha Pandara Sannadhi 
(1) would govern this case, but he presses 
me to say that in view of two subsequent 
decisions of this Court and also of other 
Courts the decision in il/ut/iu SastHgal. v. 
Visvanatha Pandara Sannadhi (1) requires 
re-consideration and on that ground he asks 
me to refer this case to a Bench. I do not 
think that the subsequent decisions of this 
Court referred to, namely, Skanmuganatha 
Chettiar v. Srinivasa Aigar (2) and Chok- 
kalingam Chetty v. Annamalai Chetty (3) 
can be said to have shaken the authority 
of the decision in Muthu Sastrigal v. Vis¬ 
vanatha Pandara Sannadhi (1). In Shan- 
muganatha Chettiar v. Srinivasa Aiyar (2) 
Abdur, Rahim, J., refers to Muthu Sastrigal 
V. Visvanatha Pandara Sannadhi . (\) and 
distinguishes it in tliese terms. "The pro¬ 
missory-note on which action was brought 
in that case, was inadmissible in evidence 
as it was an unstamped note. The view 
taken by the learned Judges was that as 
the suit was based on the note and that 
was inadmissible in evidence, the suit must 
fail. In that case, there was no question of 
the liability of the partners on account of 
the debt evidenced by the promissory-note'* 
At page 730* there is this observation made 
by the learned Judge, namely: "There is 
no doii])t so far as it aj^pears from the 
authorities referred : 3 at the Bar .that where 
there exists an antecedent debt and a pro¬ 
missory-note is executed for such debt, a 
suit on the promissory-note failing, an 
action on the debt would lie." In view of 
the fact that the decision in Muthu Sastrigal 
V. Visvanatha Pandara Sannadhi (1) has not 
distinctly been dissented from by the 
learned Judge, the antecedent debt that is 
referred to in the second extract from liis 
Lordship’s judgment can only mean debt 
anterior in time, with reference to the pro¬ 
missory-note debt. The two prior agree¬ 
ments pleaded have been found against 
the appellant by the lower Court. The 
decision in Chokkalingam Chetty v.Annam^ 
alai Chetty (3) also cannot be said to have 

shaken the authority of the decision in 

(1) 21 Ind. Cas. 864; 38 JI. GfiO; 11 M. L. T 
26 M. L. J. 19; (19l4) M. W. N. 58. 

(2) 35 Ind. Cas. 219; 10 M. 727; (1916) 2 M W N 

11; 31 M. L. J. 138; 1 .L. W.27; 20 M. L T 179 ' ' 

(.3) 31 Ind. Cas. 417. 

^ *Page of ^ 
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^[uthii ^cistn^Gl V. T ii>V(i}i(itilt ( l^uudcirci 
Sannadhi (1). 

As regards the question at issue, diffe¬ 
rent High Courts have taken different posi¬ 
tions and seeing that our High Court has 
consistently refused to give relief based 
upon antecedent debts in sucli circum¬ 
stances I do not think that there is any 
justification for my referring this matter to 
a Bench for a re-consideration of the de¬ 
cision in Mxithu Sastrigal v. Visvanatha 
Fandara Sannadhi fl). 

I may point out that the most recent de¬ 
cisions of the I^hore High Court in 
Chanda Singh y. Amritsar Banking Com¬ 
pany (4j and Gurdas Mai Singh v. Ishar Das 
(o) take the same view as the one contained 
mMuthu Sastrigal v. Visvanatha Fandara 
Sannadhi (1). 

h oliowing Muthu Sastrigal v. Visvanatha 
Fandara Sannadhi (1) 1 dismiss the second 
appeal with costs. 

Appeal dismissed. 

66 Ind. Cas. 201; 2 L. 330; (1922) A. I. R. (L.) 

(3) 60Ind. Casi 107; 3 L. L. J. 157; 3 V. P. L. R. 

^Jj.; lo. 


ALLAHABAD HIGH COURT. 

Execution Second Appeal No. 44 G 

OF 1924 . 

July 31, 1924. 

Present Mr. Justice Dalai. 

Pandit 8HIAM LAL— Judgment-Debtor— 

Appellant 

versus 


KOERPAL— Decree-Holder and anothi 

n- T'n ^^^^^^^'3^'^^^'r‘^J^~I^ESPONDENTS. 

Ctuii Procedure Code (Act V of 190S) ss Vi n 

dZZt // eZtton-j:' 

Tile Court to which a decree is transferred f 
execution imdcr s. 39 of the C. 1» C has iurisHiViJ 
only up to the time that it issues the certiticall m 
scnbed hy s 41 of the Code. It has L lurStion 
d^l with the matter after having certified the resi 
of execution proceedings, when the application i 
execution must be made to the Court uiich pass, 
the^decree. [p. 391, col. l.J ^ 

_ becond appeal from a decree of tl 
District Judge, Agra. 

Mr. Narain Prasad Asthanaf for the Ai 
pellant. ■* 

enl?' Sandal, for the Respont 


JUDGMENT. —I am of opinion that 
the Subordinate Judge has acted without 
jurisdiction in this matter. A decree 
passed by the Court of Small Causes of Agra 
was transferred for execution under s. 39 
of the C. P. C. to the Court of the Munsif 
of Agra. The Munsif took proceedings and 
finally dismissed the application for ex¬ 
ecution maintaining attachment of a house. 
The Munsif then certified the result of 
execution proceedings under s. 41 to the 
Court of Small Causes. After this the ap¬ 
pellant purchased the house. The decree* 
holder subsequently applied afresh to the 
Court of the Munsif for execution and the 
appellant objected. The Munsif held that 
tile house having been purchased during 
attachrnent, the appellant could not stop 
the claim of the decree-holder by virtue 
of Iiis own sale-deed. On appeal it was 
pointed out to the District Judge that the 
Munsif had no jurisdiction because he had 
certified the result of the execution pro¬ 
ceedings to the Court of Small Causes under 
s. 41. The learned District Judge held that 
the procedure was incorrect and dismissed 
the appeal. 

However incorrect the procedure may be, 
the Munsif after having certified the 
result of execution proceedings under 
s. 41, had no jurisdiction to deal with the 
matter. The application for execution must 
now lie to the Court ■which passed the 
decree. It may be pointed out that there 
is a mistake in the heading of the form cer¬ 
tificate of execution of decree transferred 
to another Court (Appendix E, No. 5, C. P. 
C.). The reference in brackets after the 
heading should be s. 41 and not 0. XXI, 
r. 6. The attention of the Registrar of this 
Court will be drawn to this mistake. The 
mistake is in the form prescribed by the 
Act itself and has been followed in the 
forms printed by the High Court No. 32— 
XX. In Mahai'ajah of Bobbili v. Narasaraju 
Peda Baliara Simbulu Bahadur (1), it was 
held by the Privy Council that the proper 
Court to which an application for execu¬ 
tion lay was the Court to which the decree 
was transferred under s. 39 until the Court 
to which the decree was transferred issued 
a certificate under s. 41 and returned the 
copy of the decree to the original Court. 
That ruling referred to corresponding sec- 

(1) 36 Ind. Cas. 682; 39 M. 640; 31 M. L. J. 300; 18 
Bom. L. K. £09; 14 A. L. J. 1129; 20 M. L. T. 472; 24 
0. L. J. 478; 4 L. W, 558; (1916) 2 M. W. K. 5U» 

21 0. a. 162; 1 P. u 26; 13 I. A. 238 (P. C.). 

A 
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tions of the previous Code of 1882. It is 
clear, therefore, that the Court to which the 
decree is transferred under s. 39 has 
jurisdiction only up to the time that it 
issues the certificate prescribed by s. 41. 
That stage was passed in this case whether 
the certificate was issued rightly or Avrong- 
ly. After the issue of the certificate the 
Court of the Munsif ceased to have jurisdic¬ 
tion. 

I pronounce no opinion as to the effect 
of continuation of the attachment of the 
house on a proper application for execution 
being presented to the Court of Small 
Causes and a fresh transfer of the decree 
is made to the Court of the Munsif. 

I set aside the decree of the two Sub¬ 
ordinate Courts and dismiss the decree- 
holder’s application for execution dated 
11th September 1923. The respondents 
were not represented. This order is passed 
ex parte. The appellant shall receive his 
costs in this Court and the Court below, 
g]8K. s. D. Order accordingly. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 193 of 1923. 

October 30, 1924. 

Present: —Mr. Neave, A. J. C. 

SIIEO RATAN SINGH— Plaintiff- 

Appellant 

versus 

Bahu RAM SINGH— Dependa.n't 

Respondent. 

Civil Procedure Code (Act V of W08\ 0. II, r. 2~ 
Transfer of Property Act {IV of 1882), s. 68 (o) — 
Mortgage—Failure of mortgagor to deliver possession 
—Suit for possession, dismissal of—Suit to recover 
mortgage-money, whether ' maintainable—Cause of 
action, what is. 

A cause of actioa for a suit is the bundle of essen¬ 
tial facts which it is necessary for the plaintiff to 
prove in order to succeed, [p. 391, col. 2.] 

Sonu V. Bahinibai, 33 Ind. Cas. 950; 40 B. 351; 18 
Bom. L. R. 45, referred to. 

Where a mortgagee is entitled to possession of 
the mortgaged property and the mortgagor fails to 
deliver possession the mortgagee becomes entitled to 
either of two reliefs, viz., recovery of possession or 
recovery of the mortage-money. In sumg for either 
of these reliefs he is to prove the same facts, viz., 
that a mortgage-deed ban been executed and that 
the mortgagor had failed to secure hin) in possession. 
Proof of these facts would entitle the mortgagee not 
only to possession but also to a decree for money. 
Ob is bound, therefore, to sue for both reliefs in the 
alUmaUve m the same auit and whero he sues for 


possession of the property and fails, he cannot sub¬ 
sequently bring a suit against the mortgagin’ for re¬ 
covery of the mortgage-monej'. 

Gahi Mai v. Shera, 90 P. R. 1881 and Harnani 
Singh v. Bhola Singh, 56 Ind. Cas. 966; 2 U. P. L. K. 
(L.) 108. relied on. 

Second appeal against the decree of the 
District Judge, Fyzabad, dated the 17tJi 
March 1924, against that of the Subordinate 
Judge, Fyzabad, dated the 1st December 
1923. 

Mr. Niamat Ullah, for the Appellant. 

Mr. Bisheshivar Nath, for the Respond* 
ent. 

JUDGMENT. —This is a plaintiff’s a])* 
peal. The defendant-respondent Ram Singh 
on the Gth of June 191() executed in the 
plaintiff’s favour a usufructuary mortgage for 
Rs. 300. Possession was howevernever deli¬ 
vered. On the 19th September 1917 the res¬ 
pondent executed a deed of further charge 
over the same property for Rs. 200. A 
suit was filed on the 7th of June 1921 by 
the mortgagee for possession on foot of his 
mortgage. The other members of the fami¬ 
ly of Ram Singh resisted the suit on the 
allegation that the property was joint fami¬ 
ly property, and that Ram Singh could not 
validly mortgage it. This plea was accept¬ 
ed, and the'suit was dismissed. The plain¬ 
tiff filed an appeal Avithout success. 

On the 25th of May 1922 the plaintiff filed 
a suit, out of AA’hich this appeal arises, claim¬ 
ing a simple money decree for 1,090 against 
Ram Singh alone. Both the Courts below 
have dismissed his suit, holding that it is 
barred by O. II, r. 2 of the C. P. C. inasmuch 
as it is based on the same cause of action 
as the former suit, and the relief now claim¬ 
ed could have been claimed as an alternative 
relief in that suit. 

It is contended on the appellant’s behalf 
that the Courts beloAv have misunderstood 
the character of the suit, Avhich is really 
one to recover money advanced Avith interest 
which a debtor is bound to pay. It is a 
suit for money paid upon an existing con¬ 
sideration Avhich has afterwards failed, and 
the cause of action is not the same as that 
Avhich formed the basis for the previous 
suit. 

The learned Pleader for the appellant ad¬ 
mits that a cause of action for a suit is the 
bundle of essential facts Avhich it is 
necessary for the plaintiff to i^rove in order 
to succeed. He further refers to Sonu v. 
Bahinibai, (1) where the criterion of identity 
is said to be that the same evidence will 

(l) 33 lad. Cas. 050; 40 B. 351; 18 Bom L. E. 45. 
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maintaia both actioujs. Before applying this 
criterion, reference may be made to s. 68 


(c) of the Transfer of Property Act, which 
allows a mortgagee to sue the mortgagor for 
mortgage money “ where the mortgagee 
being entitled to possession of propertv, 
the mortgagor fails to deliver the same 
to him". It will be seen that in both 
suits the cause of action was the failure of 
the mortgagee to get possession of the 
property. Had he succeeded in obtaining 
possession he would not have been entitled 
to bring either suit. On the other hand, 
when the mortgagor failed to deliver posses¬ 
sion, the mortgagee became entitled to 
either of two reliefs, (1) recovery of posses¬ 
sion, and (2) recovery of the mortage-money. 
In both suits he had to prove (1) that a 
mortgage-deed had been executed and (2) 
that the mortgagor had failed to secure him 
in possession. Proof of these facts would 
entitle him not only to possession, but also to 
a decree for money. In each case, threfore, 
the essential facts which it was necessary 
to prove were the same, and in each case 
the same evidence would be sufficient to 
maintain the action. 

The appellant’s argument that this suit 
should be regarded as separate and uncon¬ 
nected with the mortgage cannot he accept¬ 
ed. The contmct between the parties was 
embodied in the mortgage, and it was ne¬ 
cessary for the appellant to prove both ex¬ 
ecution of this deed and default on the part 
of the mortgagor in delivering possession. 
Two cases in which the facts were similar 
have been cited oubehalf of the respondent 
One of these is Gahi Malx. Shera, (2) and the 
other Eamam Singh v. Bkola Singh (3). In 
the latter, the facts were almost identical, 
and it was held that the mortgagee ought 
to have sued in the alternative for one of 
the two remedies, possession of the land 
and rutum of the money, and that as he 

had not obtained the leave of the Court to 

omit to sue for one of the reliefs, as re¬ 
quired by O. II, r. 2 (3), he was precluded bv 
that rule from bringing a later suit in re¬ 
spect of the other relief. A number of rul¬ 
ings have been referred to by the learned 
Pleader forthe appellant, but'it is unneces¬ 
sary to deal with these in detail, as in all 
the causes of action for the two suits wei*e 
clear^ difEerent. The appeal fails and is 
dismissed with costs. 

z. K. Appeal dismi^d. 

2V90 Pi R. 

(3) 56 JjqA. Ow. 666; 2 U P. L. B. (L.) 108. 
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MADRAS HIOH COURT. 

Second Civil Appeal No. 1365 of 1921. 

April 9, 1924. 

Present: —Mr. Justice Phillips. 
VISHNU CHOTLA VENKATASUBBIAH 
—Defendant No. 1— Appellant 

vei'^us 

TALLAPRAGADA LAKSHMIPATHI, 
Minor, by father and guardian and 
another—Plaintiffs Nos. 1 and 2— 

Respondents. 

Registration Act (XVI of lWS)y Ss. 17, hO-Um’tgage 
— Agrec,ment by mortgagee to remit mortgage amount — 
Registration, whether necessary—Contract Act (JX of 
1S7J), s. 71, — Penalty — Interest, higher rate of,payabU 
on default. 

A receipt executed by a mortgagee evidencing an 
agreement to remit a sum of money in. excess of 
Rs. 100 out of the mortgage amount is inadmissible 
in evidence without registration, [p. 393, col. 1.1 

A mortgage-deed provided for the payment or one 
instalment of principal together with the interest 
thereon every year, and in default, there was a pro¬ 
vision for a certain rate of interest, the default rate 
being slightly higher than the rate provided for in 
the body of the document and compound interest 
was stipulated for; 

Held, that having regard to the unusual nature of 
the document the provision for a higher rate of in¬ 
terest on default was not.by way of penalty, [p. 393, 
col. l.J 

Second appeal against the decree of the 
Court of the Subordinate Judge, Kistna 
at Ellore, in A, S. No. 250 of 1920, preferred 
against the decree of the Court of the Dis¬ 
trict Munsif, Bhimavaram, in O. S. No. 
203 of 1919. ■ 

Mr. K, Kameswara Rao, for the Appel¬ 
lants. 

Mr. V. RamadosSy for the Respondents. 

JUDGMENT. —The first defendant is 
the appellant and he is one of two mort¬ 
gagors. He does not dispute the execution 
of the mortgage-deed and his liability to 
some extent, but he pleads an agreement 
with the plaintiff under which the second 
defendant one of the mortgagors was exoner¬ 
ated by the plaintiff on payment of a sum 
of Rs. 900 and a portion of the mortgage- 
money was remitted. Both the District 
Munsif and the Subordinate Judge have 
disbelieved the oral evidence as to this 
agreement and it is sought to be proved 
by Ex. n. This purports to be a receipt 
executed by the plaintiff to defendants 
Nos. 1 and 2 and it goes further and says 
that the money is received towards the entire 
discharge of the debt due by the second de¬ 
fendant and he undertakes to execute a deed 
of relinquishment of ri gh t at his cosl. I^ 
this does evidence the agreement that there 

should be a remission in the amount of the 
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mortgage-money, it is clearly inadmissible 
in evidence as it would require registra¬ 
tion being a document which, affects a right 
in immoveable property of the value of 
over Rs, 100. The contention that it can 
be used to prove this agreement because 
it also purports to be a discharge cannot 
be accepted. Either it is not evidence of 
the agreement in which case it udll be 
admissible as a receipt or if it is evidence 
of the agreement, it requires registration. 
The two cases relied on by the appellant 
Karampalli Unni KuTnip v. Thekku Vittil 
MiUharakutti (1) and Goseti Suhba Rao v. 
Varujonda Narasimham (2) relate only to 
the proof of oral agreements and do not 
discuss the question of the admissibility of 
documents which are said to prove such 
agreements. As regards the admissibility 
of unregistered documents, I may refer to 
Chundooni Lakshmana Setty v. Duggisetty 
Chenchuramayya (3). The Subordinate 
Judge having found that he cannot believe 
the oral evidence it must be held that 
there was no such agreement and this plea 
must be disallowed. 

A further point is raised that the interest 
provided for in the mortgage-deed is penal 
and should be relieved against. The con¬ 
ditions in this deed are somewhat unusual 
for there is a provision for the payment 
of one instalment of principal together 
with the interest thereon every year, and 
in default, there is a provision for a cer¬ 
tain rate of interest. No doubt the default 
rate is slightly higher than the rate pro¬ 
vided for in the body of the document and 
compound interest is to be paid. Consider¬ 
ing the unusual nature of the document, 
1 agree with the Subordinate Judge that 
this provision cannot be held to be by way 
of penalty. 

The second appeal is accordingly dis¬ 
missed with costs. 

v. N. v. Appeal dismissed, 

(1) 26 M. 195 

h) 27 M. 368. 

(3) 44 Ind. Cas. 132; 7 L, W. 229; 34 M. L. J. 79: 
(1918) M. W. N 262. 


OUI>H JUDICIAL COMMIS¬ 
SIONER’S COURT. 

E-\ECUTiOi\ OF Degree Appeal No. 44 or 1921. 

November 17, 1924. 

Present: —Mr. Dalai, J. C., and Mr. Wazir 

Hasan, A. J. 0. 

MOHAMMAD ZAKA ULLAH and .another 

— J U D G M E NT-D EUTO RS — A P PE L LAN TS 

Ve7'SltS 

Musammat GULKANDI— Decree-Holder — 

Respondent. 

Civil Procedure Code (Act V of lOOS), ss. S (^)y (lIi), 
1,7, 0. IX, r. S—Execution of decree — Objection, tiii- 
missul of, for default— Appeal, whether lies. 

Whenever a Court delivers a decision in default of 
the plaiiitift’ that decision is an order and not a 
decree and is not subject to appeal. 

liukminimoyi Dasi v. Poy'un Chunder Bhera, 14 
Ind. Cas. 823; 39 C. 311; 15 C. L. J. 334 and Par- 
bati V. Toolsi Kapri, 20 Ind. Cas. 1; 18 0. W. N. G04; 
18 C. L. J. 128, relied on. 

From an order of an E-Kecuting Court, dismissing 
an objection of the judgment-debtor in default of 
appearance, no appeal is allowed eitlier under the 
Oudh Rent Act or under the C. P. C. [p. 394,001. 1,] 

Appeal against a decree of the District 
Judge, Hardoi, dated the 23rd April 1924. 

Mr. Gulam Hasan, for the Appellants. 

Mr. Anant Ram Nigam, for the Respond¬ 
ent. 

JUDGMENT. —In execution proceed¬ 
ings the objection of two judgment-debtors, 
who are appellants here, was dismissed in de¬ 
fault on 13th October 1922. From this dis¬ 
missal they appealed to the learned District 
Judge. The Trial Court was that of an As¬ 
sistant Collector of the First Class in tlie 
District of Hardoi. The objections were 
that the decretal amount had been paid and 
that the application for execution was time- 
barred under s. 145 of the Rent Act as the 
original decree of 1917 was for a sum of 
less than Rs. 500. The Assistant Collector 
did not enter into the merits but dismissed 
the objection in default on the decree- 
holder’s Pleader denying the correctness of 
the objections. 

The appeal was rejected by the learned 
District Judge of Haidoi on the ground that 
no appeal lay as the decision appealed 
against was an order of dismissal for default 
and not a decree. From such an order nO' 
appeal is allowed eitherunder the RenCAct 
or the C. P. C. According to the defini¬ 
tion of “decree” given in s. 2(2) of the 0. P. 
C. the -word “decree” is deemed to include 
the rejection of a plaint and the determina¬ 
tion of any question Avithin s. 47 or s. 144 
but that term does not include any adjudica* 
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tioii from which an appeal lies as an appeal 
from an order or any order of dismissal for 
default. The exclusion covers the term 
“decree” and not only the determination of 
questions under s. 47 and s. 144. This ex¬ 
clusion implies that whenever any Court 
delivers a decision in default of the plaint¬ 
iff that decision will be an order and not a 
decree. It will be an order because under 
cl. 14 of s. 2 order means the formal 
expression of any decision of a Civil Court 
which is not a decree. In Rukminimoyi 
Dosi V. Poran Chitnder Bhera (1) a Bench 
of the Calcutta High Court held that an 
order dismissing for default an appeal 
under O. XLI, r. 17, that is on account of 
the absence of the appellant, is not a decree 
within the meaning of s. 2 of the Code 
and as such is not appealabe. This inter¬ 
pretation of the law was re-affirmed by an¬ 
other Bench of the Calcutta High Court in 
Parhati v. Toolis Kapri (2) where it was held 
that an order passed by a Civil Court under 
O. IX, r. 8, that is, when the plaintiff was 
absent and the defendant present, was not 
appealable even where the Trial Court had 
examined the defendant’s evidence and the 
merits of the case. 

It was inquired by the appellants’ learned 
Counsel what the remedy of the appellants 
would be, his argument was that as he had 
no other remedy an appeal should be allow¬ 
ed. According to the decision of Single 
Judge of this Court in Gauri v. Hinga (3) 
he may have a remedy by applying to 
the Trial Court for a re-hearing under O. IX, 
r. 9. We give no opinion on the subject at 
present but even granting that the objector 
had no remedy open to him we could not 
act contrary to the explicit provisions of the 
C. P. C. and declare his appeal to be 
competent. 

It was feebly argued that a question of 
limitation having been raised the decision 
.of the Trial Court must be considered to be 
one on the merits as the Court had to con¬ 
sider that question whether it was pressed 
to its notice by the objector or not. The 
default of the plaintiff, however, meant for 
the purposes of the decision of the Trial 
Court that he withdrew from all his objec¬ 
tions. There was no plea of limitation press- 

(1) 14 Ind. Caa. 823; 30 O. 341; 15 C. L. J 334 
^^^2) 20 lad. Cas. 1; 18 O. W. N. 604; 18 C. L.‘j. 

(3) 59 Ind. Cas. 073; 23 O. 0. 340. 
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ed to the notice of the Court and it may 
be taken to have been witdrawn. 

AVe dismiss the appeal with costs. 

Appeal dismissed. 

z. K. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 162 op 1922. 

September 26, 1924. 

Present: —Mr. Justice Devadoss and 
Mr. Justice Madhavan Nair. 

AN JAPERUMAL KONAR and another 
—Plaintiffs —Appellants 

i^ersus 

PICHAMUTHU NADAR and another 
—Defendants—Respondents. 

Contract Act {IX of 1872), s. Compound interest, 
stipulation for, on default of payment of interest— 
Penalty. 

A bare stipulation to pay compound interest at 
the rate provided for in the bond on default of 
pa 5 Tnent of interest is not penal, [p. 395, col. 2.] , 

Maddur Veera Reddi v. Madam Subbanna Setti 
Row. 8 Ind. Cas. 339; 8 M. L, T. 387; (1910; M. W. 
N. 784, Thiruvengadam Pillai v. Ramanujulu Naidu, 
7 Ind. Cas. 874; (1912) M. W. N. 512; 8 M. L. T. 380 
and Main Chettiar v. Veeranna Tevan, 69 Ind. Cas. 
812; 41 M. L. J. 470; (1921) M. W. N. 717, fol¬ 
lowed. . • 

Vcnkataramiah Pillai v. Subramania Pillai, 37 
Lid. Cas. 799, dissented from. 

Second appeal against the decree of the 
Court of the Subordinate Judge, Tuti- 
corin, in A. S. No. 6 of 1921, preferred 
against the decree of the Court of tlie 
District Munsif, Srivaikintam, in O. S. 
No. 434 of 1920. 

Mr. C. Krishnamachariar, for the Appel¬ 
lant. 

Messrs. Subrahnianyam and Balsingh 
Satya Nadar, for the Respondents. 

JUDGMENT.—The main point argued 
in this second appeal is whether a stipula¬ 
tion to pay compound interest on default 
of payment of interest is penal. 

The District Munsif decreed the plaintiff s 
suit. On appeal by the first defendant, the 
Subordinate Judge relying upon the decision 
of this Court reported as Vevkataramiah 
Pillai V. Subramaniam Pillai (1) held that 
the stipulation to pay compound interest 
was penal and allowed the plaintiff’s claim 
for interest at 24 per cent, per annum and 
the plaintiff has preferred tthis second 
appeal. 

U) 37 Ind. Cas. 799. 
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The question is whether a bare stipulation 
to pay compound interest on default of 
payment of interest is penal. The respond¬ 
ent's Vakil concedes that if a low rate of 
interest is provided for in the bond the 
stipulation to pay compound interest on 
default of payment of interest \yould not be 
penal. 

A bare stipulation to pay compound 
interest is not penal within the meaning 
of s. 74 of the Contract Act. Compound 
interest is paid in many business transactions 
and the borrower who undertakes to pay 
the interest on the loan on a due date is 
bound to pay it and if he does not pay it 
any stipulation to pay interest on such 
interest is not a penalty. The decisions of 
this Court have been uniform on this 
question that a bare stipulation to pay com¬ 
pound interest at the rate provided for in 
the bond, on default of payment of interest 
is not a penalty. Vide Maddur Veera Heddi 
V. Madam Subbanna Setti Row (2) and 
Thiruvengadam Pillai v. Ravianujulu Naidti 
(3). But a Bench of this Court consisting 
of the Officiating Chief Justice Sir Abdur 
Rahim and Seshagiri Iyer, J., held in a 
case reported as Venkataramaniah Pillai v. 
Subramania Pillai (1)' that a “provision for 
payment of compound interest may be a 
penalty within the meaning of s. 74 of the 
Contract Act and it makes no difference in 
principle whether the interest is payable 
on default at a higher rate or at the same 
rate.” The learned Judges rely upon a 
decision of the Privy Council in iSiindar 
Koery. RaiSham Krishen (4) and a decision 
of a Bench of the Calcutta High Court 
reported as Khagaram Das v. Ram Sankar 
Das Pi^amanik (5). In Sundar Koer v. Rai 
Sham Krishen (4) their Lordships do not hold 
that stipulation to pay interest on interest on 
default of payment of interest is penal. They 
observe at page 158* “compound interest 
is in itself perfectly legal, but compound 
interest at a rate exceeding the rate of 
interest on the principal moneys, being in 
excess of and outside the ordinary and 
usual stipulation, may well be regarded as 
in the nature of a penalty.” The decision 
of the Privy Council is contrary to the 
view taken by the learned Officiating Chief 

(2) 8 Ind. Cas. 339; 8 M. L. T. 387; (1910} M. W. 

M. W. N. 512; 8 M. L. 

JL« OoU. 

u< 

M 
0^ 


(4) 34 0. loO; 4 A. L. J. 109; 5 C. L. J. 106; 9 

k ?• 'V N. 249; 17 M. L. J. 43; 2 

. L. T. 7o; 34 I. A. 0 (P. C.). _’ 




Justice in Venkataramiah Pillai v. Subra¬ 
mania Pillai (1) and the decision in Khaga¬ 
ram Das V. Ram Sankar Das Pvamanik (5) 
does not support his view. Mr. Justice 
Mookerjee observed at page 658*: “Before 
we examine this argument in the light of 
judicial decisions, it is desirable to point 
out, that in the solution of this question, 
no real assistance can be derived from the 


class of cases, in which there is a stipulation 
for payment of interest at an advanced 
rate on default of payment of principal or 
interest on the due date or the other class 
of cases in which, on default of payment of 
principal or interest, stipulation is made 
for payment of compound interest at the 
same rate as the simple interest originally 
agreed to be paid or at a higher rate.” 

With all respect to the Officiating Chief 
Justice, we fail to see ho.7 this judg¬ 
ment of the Calcutta High Court sup¬ 
ports the view he has taken. The other 
learned Judge Seshagiri Iyer, J., was a 
party to the decision in Ghantasala 
Scetharamiah v. Tadepalli Pitchayija (6). 
There sitting with Sadasiva Iyer, J., he 
held following Sundar Koer v. Rai Sham 
Krishen (4) that a provision for payment 
of compound interest was not penal^ by it¬ 
self, but a provision for compound interest 
at an appreciably higher rate than the 
rate mentioned as payable till default 
might be penal. The decision in 
Venkataramiah Pillai v. Subramania 
Pillai (1) was dissented from by a 
Bench of this Court in Malli Chetiiar v. 

. Veeranna Jevan (7) and Mr. Justice Ayling 
and Mr. Justice Oclgers held that the 
stipulation to pay compound interest from 
the date of default at the same rate as sim¬ 
ple interest was not a penalty within s. 74 
of the Contract Act. Where a borrower 
undertakes to pay interest on default of 
payment of interest at the same rate at 
which he contracted to pay interest on the 
principal sum, it is not a penalty under s. 
74 of the Contract Act. That being so, wc 
think the decree of the Subordinate Judge 
was wrong in disallowing compound in¬ 
terest as claimed by the plaintiff. 

The Subordinate Judge has decreed that 
certain items, i. e., items Nos. 2, 4 and 5, 
should be proceeded against first by the 

(5) 27 Ind. Cas. 815; 42 C. 632; 21 C. L. J. 79; 19 
C. W. N. 775. 


(6) 28 Ind. Cas. 860. 

(7) 69 Ind. Cas. 812; 41 M. L. J. 470; (1921) [M. \\% 

N. 717.____ 

of 42 



NARATN" DAS V. BANKIM CHANDRA. [85 I. 0. 19@5] 


mortgagee. The mortgagee is entitled to 
proceed against all or any of the items he 
chooses We do not think it ^vas open to 
the lower Court to direct him to proceed 
against certain items in the first instance, 
in the absence of circumstances which 
would justify that order. 

Ws do not think there is any evidence in 
the case to justity that order. 'I'he second 
defendant has not chosen to put fonvard 
any defence. 

In the result, the second appeal is al¬ 
lowed and the judgment of the Subordinate 
Judge set aside and that of the District 
Munsif restored. 

As regards cost-s, the appellant will get 
his costs both here and in the lower Appel¬ 
late Court from the first defendant. Time 
for redemption six months. 

V. N. V. Appeal allowed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 190 of 1933. 

June 19, 1924. 

Present:- —Mr. Cecil Henry Walsh, Acting 
Chief Justice, and Mr. Justice Ryves. 
NARAIN DAS and another — Objectors- 

Appellants 

versus 

BANKIM CHANDRA DEB. 
Receiver op the Estate of SOHAN LAL- 
Opposite Party—Respondent. 

Hindu. Law—Joint -family — Alieiiation. by ccrtai 
■me-mbers—Subsequent adjudication of Mana(fkr—Re 
ceivcr, whether can claim property. 

The elder members of a Hindu family owning join 
ancestral houses and shops and carrj’ing on busines 
mortgaged certain houses and shops'belonging to th 
family. Subsequently the Manager of the family wh 
was a junior member was adjudicated insolvent an« 
the Receiver seized all the transferred propertie* 
The transferee applied for recovery of these properties 
It appeared that the object of the transfer was 
save the property from the creditors of the insolvent 
Held, that the transfer was liable to be set aside am 
the Receiver was justified to claim the properties s 
alienated. ^ 

In re Sellamuthu Servai, 80 Ind. Cas. 108- 47 M 87 

19 L. W. 86; 46 M. L. J. 86; (1924) M W N ’ 94 
(1924) A. I. R. (M.) 411. foUowed. 

Bawan Das v. CAtenc, 64 Ind. Cas. 976- 44 A 

20 A L. J. 155; (1^) A. 1. R. (A.) 79. rVrred to 
hirst appeal from an order of the Districi 

Judge, Jhansi, dated the 15th May 1923 
FACTS. —The following order of the 
District Judge reveals the facts of the case-— 
“There wa sa family owning joint ancestral 
houses and shops and' also carryin<» or 
business. The elders of the family were 
^j^rair^Lal and Ram Prasad, brothers 
rhe onu'’’-- family that ha* 

?een adiiiHiV’“^ted insolvent is Sohaa Lai. 


who was one of the five survivingadult sons 
of Puran Lai. His application was made 
on the 22nd of June 1921, and the date 
of adjudication was the 2nd of September 
1921. On the 21st of May 1921, the houses 
and shops w'ere sold and mortgaged by 
Puran Lai and Ram Prasad to Ram Dayal, 
whose brother Makundi was father of the 
claimant Narain Das. Makundi died before 
the transfer. Ram Dayal, Puran Lai, Ram 
Prasad and Sohan Lai all died after the 
adjudication. After they had died the 
Receiver seized all the transferred property 
save one house. Now Narain Das, on the 
basis of these transfer deeds, claims these 
properties. 

Admittedly Puran Lai and Ram PraSad 
w'ere, at least nominally, the kartas and 
mukhiyas ot the family and the business 
stood in their names. But this was a trading 
family, and in the case of such families it 
frequently happens that the actual karta is 
a younger member. Thus it is said by the 
Receiver that Sohan Lai was the sole manag¬ 
ing member and that this is why he alone 
applied to be adjudged insolvent after a 
transfer had been made by his father arid 
his uncle to Rrim Dayal. In fact the evi¬ 
dence called by the Receiver to the effect 
that Sohan Lai was the actual managing 
member, though rather scanty, is not' at all 
rebutted ; there is not a scrap of evidence 
to the contrary. Thus the ReefeivePs con¬ 
tention is held proved. 

So many people have died that much 
of the evidence regarding the nature of the 
transfer has disappeared. Thus the claim¬ 
ant, in addition to the sale-deed and the 
mortgage-deed, can produce nothing but the 
account-book entries \vTitten by Sfakundi 
and Ram Dayal, both dead; such evidence 
being relfevant under s. 32 of the Evi¬ 
dence Act and, therefore, not excluded 
s. 34. Thus the position is as if Makundi 
and Ram Prasad were alive and in the 
witness-box and deposing to the genuine¬ 
ness and actnality of the loan transactions 

entered in the accounts, including the 
settlement of the indebtedness by execution 
of the sale-deed and mortgage-deed by 
Ram Prasad and Puran Lai. That is the 
highest at which can be put the evidence for 
the claimant. Section 54 would apply^ if the 
debt AVas genuine and s: 53 if it W^ nol. 

There are certainly suspicious ciretim*' 
stances in the case. It is Raim^Fr^d 
Puran Lai who make the transfers 
only Sohan Lai who applied to be ad^tadgCd 
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insolvent and the application for adjudica¬ 
tion is made within a month of the date of 
the tran?fei*s. The property is three shops 
and two houses, all in one village. To 
explain the nature of his alleged possession 
Karain Das says that all are in occupa¬ 
tion of a single tenant who pays rent and 
that tenant is his father-in-law. It is quits 
clear that the transaction is either fraudu¬ 
lent or done with intent to give undue 
preference to selected creditors. 

Tlie only difficulty left is that the actual 
transferors are not adjudicated insolvents, 
and since they are dead there are other 
menqbers of the &mily who are not adju¬ 
dicated insolyents. The sole person who 
became an insolvent hy adjudication is 
Sohan Lai, manager and son of one of the 
transferor^. This is not the ordinary case 
of insolyeiicy of a Hindu father, but of a 
j'unior paember who was the manager. I 
have exaniined every case I can find con¬ 
nected with th^ subject and can find no¬ 
thing exactly parallel. 

This is the case of a joint family o\vning 
jpint ancestral houses and shops and carry¬ 
ing on a family bp^iness pr trade. Presum¬ 
ably the property is part of that joint 
ancestral property and the object of the 
transfer is to save it from the creditors of 
Sohah Lai; that means from the creditors 
of the joint family also, because in the list 
of insolvent’s debts two are marked as 
being trade debts; for these the ■whole 
family property is liable. Thus the trans¬ 
fer can be set aside as a whole and not 
merely in respect of Sohan Lai’s share. 

I annul the transfer. The Receiver will 
haye his cqsts against the transferee.” 

Munshi Girdhari Lai Agat'wala^ for the 
Appellants. 

Mr. A. Sanyal, for the Respondent. 

JU0GMENT. —Weagreewith the deci¬ 
sion in In re Sellamuthu Servai, (1), which 
fully supports this decision. There is also 
a decision of this Court in Bawan Das v. 
Cliiene (2) to the same effect. The appeal 
must, therefore, he dismissed with costs. 

K. S. n. Appeal dismissed. 

^ (1) 80lnd. Oas. 108; M M. 87; 19 L. \V. 86; 46 M. 
L. J. 86; (1924) M. W. N, 94; (1924) A I. U. (M.) 

2^6; 44 A. 316; 20 A. L. J. 155; 
(1922) A. I. R. (A.) ?9. ^ 


OANQULU NAIPU V. NAMINBNI CHBNOAMA NAIDU. 


3d7 


MADRAS HIGH COURT. 

Letters P.vtext Appeal No. 6 of 1021. 

September 17, 192-1. 

Present:—Mr. Justice Venkatasuljba 
Rao and Mr. Justice Jackson. 

N, OANGULU NAIDU— Respondent 

—Appellant 

s 

NAMINENI CHENGAMA NAIDIT 

AND ANOTHER—APPELLANTS— 

Respondents. 

Civil Procedure Code (.tc? V of 1903), 0. XXII, 
r. I, (). XLI, 4' Partnership suit Decree against 
partners Appeal Legal representative of deceased 
appellant not brought on record, effect of-Abate¬ 
ment. 

Ordinarily, to a partnersliip action, all the i)aiiners 
must be jnade parties, since an account cannot bi- taken 
in theabsence of any partner. A plaintiff, tlierefore, in 
a partnership action is liable to Inive his .suit dis¬ 
missed if lie docs not make all the nailners parties 
to his suit. [p. 398, col. 2.] 

Where, however, plaintiff' prays for and obtains 
a decree for a lump sum against all tlie otiier part¬ 
ners of the firm, the defendants putting forward 
a common case, and there are no disjtufey among 
the latter themselves or anv rights or obligations to 
be determined or adjusted, inter se, the omission 
in an appeal by tlie defendants, to Ijring on j'ceord 
the legal representatives of one of the deceased 
appellants is not fatal to the sustainability of the 
appeal, [p. 399, col. 2.] 

RajChnnder Sen v. Ganga Das Seal and Pamgati 
Dhur V. Raj Chunder Sen, 31 C. 187; 8 C. W N 
442; 14 M. L. J. 147; 31 I. A. 71; 1 A. L. j. 145- 8 
Sar. P. C. J. 62,3 (P. C.i, distinguished. ’ 

Letters Patent Appeal against the judg¬ 
ment of Mr. Charles Gordon Spencer, Offi¬ 
ciating Chief Justice, in S. A. No. 955 of 
1921, and reported as 82 Ind. Cas. 420, pre¬ 
ferred against a decree of the District 
Court, Chittoor, in A. 8. No. 61 of 1919 
(Original Suit No. 48 of 1917, Sub-Court' 
North Arcot). ’ 

Messrs. A. Krishnasxvami Iyer and B 
jSo7)iaiy?/a, for the Appellant. 

Messrs. L. A. Govindaraghava Iyer and 
L. S. Viraraghava Iyer, for the Respond¬ 
ents. 

JUDGMENT. 

Venkatasubba Rao, J.— This is a 
Letters Patent Appeal from the decision of 
the Officiating Chief Justice. The facts that; 
have led to this appeal may be briefly stated 
The plaintiff sued the defendants,‘who are 
four in number, alleging that he entered 
into a partnership with them, that he 
contributed towards capital Rs. 1,745, that 
the defendants by suppression of the ac¬ 
counts of the firm and otherwise were caus¬ 
ing loss to him, and on these grounds he 
asked for a decree dissolving the partner¬ 
ship and directing the defendants to pay 
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him the amount due inclusive of interest 
and profits. 

Defendants Xos. 1 to 3, while admitting 
that they entered into the partnership, 
pleaded that as the plaintiff had made de¬ 
fault in the payment of the capital agreed 
to be contributed, the partnership was dis¬ 
solved within a few months of its form¬ 
ation, that the accounts were settled, that 
the amount due to the plaintiff was paid 
up and that the account-books of the 
dissolved partnership were taken by the 
plaintiff. The written statement of the 
4th defendant is not before us, but it 
would appear that he did not admit that 
the plaintiff contributed Rs. 1,745, as cap¬ 
ital, but he liad no objection to have 
accounts taken and his share of the profits 
paid over to him. 


The learned Subordinate Judge found 
that substantially the case of the plaintiff 
was true, that the defendants fraudulently 
withheld the account-books, and in the re¬ 
sult he gave the plaintiff a decree for 
Rs. 1,745 and profits amounting to Rs. 1,100. 
The plaintiff claimed in the plaint the said 
amount as profits, and on the ground that 
every presumption should be drawn against 
parties suppressing the account-books, the 
Subordinate Judge accepted the figure 
mentioned by the plaintiff as the profits due 
to him and directed that amount to be paid. 


From the decree of the Subordinate 
Judge, the first three defendants preferred 
an appeal to the District Judge. The 3rd 
appellant (3rd defendant) subsequently died 
and his legal representative was not brought 
on the record within the prescribed period. 
The appeal abated so far as the deceased ap¬ 
pellant was concerned under O. XXII, r 3 

C. P. C., and the respondent applied to the 

District Judge for the dismissal of the ap¬ 
peal on the ground that all the partners 
were necessary parties to a partnership 
action and that the appeal in the absence 
of the legal representative of the 3rd ap¬ 
pellant was incompetent. The District 
Judge on the strength of Raj Chunder Seri 
y.Ganga Das Seal and Ramqati Dhur v. Raj 
Chuuder Sen (1) dismissed the appeal. It 
may be observed in this connection that 
the 4th defendant was not even at the out¬ 
set, made a party to the appeal, but this 


(1) 31 O. 487 ; 8 O. W. K. 442; 14 M 
h A. 71; 1 A. L. J. 145; 8 Sar. P. c. J. 


L. J. 147:31 
623 (P. C.), 


defect was not made a ground of the appli¬ 
cation to dismiss the appeal. 

A second appeal was filed to this Court 
by defendants Nos. 1 and 2 from this order 
of dismissal. Spencer, O. C. J., holding' 
that Raj Chunder Seny. Ganga Das Seal 
and Ramgati Dhtir y. Raj Chunder Sen (\) 
did not apply to the facts of this case, re¬ 
versed the decision of the District Judge 
and remanded the appeal to the lower Ap¬ 
pellate Court for disposal on the merits. I 
am of the opinion that the decision of the 
learned Officiating Chief Justice is right. 
It is undoubtedly true that ordinarily, to a 
partnership action, all the partners must 
be made parties, for an account cannot be 
taken in the absence of any partner. Let 
me take an example. A sues B, C and D 
for an account of a dissolved partnershipr 
A claims Rs. 500 as the amount payable to 
him. If a partnership account is taken, it 
may be found that D owes the partner¬ 
ship Rs. 2,000 out of w’hich C is entitled to 
Rs. 1,000, B to Rs. 500 and A to Rs. 500. 

Take another instance. A claims Rs. 500. 
The accounts may disclose that B and C 
owe the partnership each Rs. 1,000, Rs. 1,500 
is due to D and Rs. 500 to A. These illus¬ 
trations show that it is ordinarily impos¬ 
sible to take an account of a dissolved part¬ 
nership in the absence of any one of 
the partners. The Courts have, therefore, 
invariably held that a plaintiff in a part¬ 
nership action is liable to have his suit dis¬ 
missed if he does not make all the partners 
parties to his suit. 

In the present case, however, the facts 
are somewhat different. The Subordinate 
Judge has given a decree for a lump 6uin» 
being of the opinion, that accounts c.annot 
be taken in the normal way in the absence 
of account-books. Whether the Judge was 
justified in giving the plaintiff a decree for 
the whole amount of profits claimed, is not 
a matter with which we are now concerned. 
It is no doubt true that his finding in effect 
involves taking of an account. As Mr. A. 
Krishnaswami Iyer, the Vakil for the plaint¬ 
iff put it, the decree of the Subordinate 
Judge is the result of a notional taking of 
an account though there may be no actual 
taking of an account. This I am prepared to 
accept ; but still is the presence of all the 
parties necessary? 

Firstly, defendants Nos. 1 and 2, who were 
the appellants before the Di.strict Judge, 
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contend that there was no partnership at 
all. In deciding this issue, the Court is 
not hampered by the absence of any of the 
parties. The case of those defendants is 
that there is no partnership to be dissolved 
and the rule that requires that all the part¬ 
ners must be made parties to a partnership 
action cannot apply to a case like the 
present where the appellants deny the exist¬ 
ence of the partnership. 

Secondly, the three defendants who origin¬ 
ally filed the appeal put forward a common 
case, were represented by a single Pleader 
and prefen'ed a joint appeal. They made 
common cause against the plaintiff and there 
was no dispute on any point among them¬ 
selves. They urged that the plaintiff was 
in possession of the account-books and was 
responsible for their suppression. If in 
appeal this contention is accepted and the 
plaintiff is found to be in possession of the 
books, he being unable to produce them, 
(he asserts he has not got them), the appeal 
will be allowed and the plaintiff’s suit 
will be dismissed. In this event again the 
absence of any particular party is not fatal 
to the appeal. Under O. XLI, r. 4, C. P. 0., 
the decree then may be reversed not only 
in favour of the defendants who are before 
the Court, but of all the defendants. It 
makes no difference that the other defend¬ 
ants are not parties to the appeal. 

• Thirdly, if it is found in appeal that the 
defendants suppressed the account-books, 
two alternatives are possible; either the 
decree of the Subordinate Judge may be 
affirmed or the Appellate Court may direct 
an account to be taken on a different foot¬ 
ing, different from the one adopted by the 
Subordinate Judge. If the decree of the 
Subordinate Judge is affirmed, then again 
the absent defendants Will be bound by the 
result, and the fact that they are not re¬ 
presented in appeal causes no inconveni¬ 
ence. If any different basis is adopted by 
the Appellate Court for taking the account, 
even in that case, no dispute at any time 
having existed between the three defend¬ 
ants, the absence of one of them in the 
appeal does not stand in the w’ay of the 
rights of the parties being determined. 
Whatever may be the amount decreed by 
the Appellate Court the three defendants 
were prepared to pay it jointly, and it 
must be noted that the decree of the 
Appellate Court cannot be for an amount 
larger than what was allowed by the Sub- 


Court. If the decree of the Appellate Court 
to any extent modifies the Sub-Court’s 
decree in favour of the defendants, it may 
enure for the benefit of all of them ; but as 
between the three defendants the Court is 
not called on to decide the measure of the 
liability of each one of them and deter¬ 
mine their rights inter se. And the learned 
Vakil for defendants Nos. 1 and 2 has clear¬ 
ly stated to us (if any such assurance is 
necessary) that his clients do not propose 
to raise any question of this kind. In this 
view also, the absence of the 3rd defend¬ 
ant’s representative is not fatal to the 
appeal. 

Raj Chunder Sen v. Gangn Das Seal and 
Ramgati Dhur v. Raj Chunder Sen (1) is, 
therefore, clearly distinguishable and does 
not apply. 

As stated at the very outset, there is no 
indication that an objection was taken by 
the plaintiff to the appeal being defectively ' 
constituted on account of the absence on 
the record of the 4th defendant. Tliis 
is possibly due to the fact that the plain¬ 
tiff realised that under XLI, r. 20, C, P. C., 
it was open to the Court to direct the 
4tli defendant to be made a party. But, 
however, it is unnecessary to consider this 
point as I find that it was not raised before 
the District Court. 

In the result the judgment of the Officiat¬ 
ing Chief Justice is confirmed and the Let¬ 
ters Patent Appeal is dismissed with 
costs. 

Jackson, J.— I agree. 

N. V. Appeal dismissed. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 107 of 1923. 

November 21, 1924. 

Present: —Mr. Dalai, J. C., and 
Mr. Wazir Hasan, A. J. C. 

IMDAD ALI—Plaintiff—Appellant 

versus 

AHMAD ALI—Defendant—Respondent. 

Mnhaynmadan Law -Gi/I-Hiba-bil-ewaz w 


first class mentioned above. In Rahirn, 
Bakhsh v. Muhannnad Hasan (1) tlie; 
great Muhammadan Jurist, M’’. Justice 
Mahmud, held that the gift which is made 
in consideration only of natural love and. 
affection or of services or of favours 
rendered, as in the case before us, doesnot^ 
fall under the category of hiha-hil~€,waz, 
I am not prepared to disagree with the 
opinion of such a high authority. To me. 


—Gift in lieu of services, whether revocable—\\aiverof j-eference to original authorities appears to 
. . • .. . _ \! nhnmmndan LjdW. 1 _ix r\TA^ 


right of revocation, effect of-Muhammadan Law, 

ifitewTetcition o'f, ^ ^ ^ 

Uacler the Muhammadan Law a donor may rev<^e 

a gift even where he has purported to waive his 
riffht of revocation at the time of or after the declara¬ 
tion of gift; provided that where he has accepted 
something irl return for the waiver he cannot revoke 
the gift. ^Where a donor waives his right of revoca¬ 
tion in lieu of services rendered to him by the donee 
in consideration of which the gift is made the «ift 
cannot be revoked, [p. 400, c:>l. p. 401, col. l.] 

Per Dalai, J. C.—A gift made in consideration 
only of natural love and affection or of services or 
of favours rendered does not fall under the category 

of a hiba- 6 ii-eu.’a 2 . [p. 400, col. 2 .] n a i * 

Rahim Bakhsh v. Muhammad Hasan, 11 A. 1; A. 
W. N. (1888) 266; 13 Ind. Jur. 152; 6 Ind. Dec. (n. s.) 

420. followed. , , r - ^ i • . , 

When once a great Muhammadan Jurist has mter- 

preted a particular precept of Muhammadan Law in a 

particular way that interpretation should be follc^ed 

without referring back to original authorities. T hat 

is the only method of making the Muhanimadan or 

Hindu Law certain when admmistered by Indian 

^Pe^r Vaeir'^Hasan, A. J. C.—Under the Muham¬ 
madan Law servic.es rendered by a donee to the 
donor may form the consideration of a gift and such 
a gift must b 6 reg^vrded fts a hibd-^bH-cwciz, [p. 402^ 

*^°The narrow sense in which the Muhammadan 
Jurists understood the terra “property” is wholly un- 
suited to the modem and progressive state of society. 
[ibid.] 

Appeal against an order of the District 
Judge, Sitapur, dated 12th February 1923, 
confirming that of the Subordinate Judge, 
Sitapur, dated the 18th August 1922. 

Messrs. Wasim and Mo/iam7nad Aynb, for 
the Appellant. 

Mr. Niamat Ullah, for the Respondent. 

JUDGMENT. 

DalaL J- C.—The suit in the Trial 
Court was for the revocation of a deed of 
gift. The suit was dismissed by that Court 
■oT^r.oftl'V?pMlate Court. Hence this 

SS thTlS'nS «M ft Pl™™ 

“,.r, 'iss.s’vs.ri.'a 

f Qof a person within the 
prohibited deg marriage and (2) when 

ThA ^ exchange 

hiba-hil-ewaz. Theg is in favour of 

tha son-in-law and within the 


be unproductive of result because the pre¬ 
cepts of law were given and subsequently 
interpreted by great Muhammadan Jurists 
under circumstances and modes of exist¬ 
ence totally different from the present. 
Property had a very limited meaning in 
those days and if the precepts were to ha 
strictly followed even a right to the recovery 
of dower may not be considered such an 
exchange as to render the gift made in ex¬ 
change thereof hiba-bil-ewaz. I am in favour 
of certainty in law. When once a great 
Muhammadan Jurist of the reputation of 
Mr. Justice Mahmud has interpreted a par¬ 
ticular precept of Muhammadan Law m a 
particular way that interpretation should 
be followed without referring back to 
original authorities. That is the only 
method of making the Muhammadan or 
Hindu Law certain when administered py. 
Indian Courts. I hold that the gift in suit, 
is not hiba-hil-ewaz. 

The matter, however, does not end 
The donor in the deed in suit has definitely 
promised not to revoke the gift. Larli^ 
in the document he has stated the considr 
eration for such a promise “ bil ewaz is 
kardgi ke'" (in lieu of this service). 1“® 
service narrated at the commencement o 
the document consisted of the defend^t 
looking after the plaintiff’s affair with 
considerable honesty and singleness w 
purpose. We are not aware whether su^. 
a clause existed in the document before tne 

Allahabad High Court in the case reportea 
Rahim Bakhsh y. Muhammad HasamK^). 
or not. Such a case has been consid^eo 
by Mr. Tayabji in his principles of Mu? 
liammadan Law, Second Edition, at pag 
484. In s, 420 of his book he has enun¬ 
ciated the proposition that the donor 
revoke the gift even where he has 
ed to waive his right of revocation at tn 
\ time of or after the declaration of 
\ provided that where he has accepted some- 
(1) U A. 1; A. W. N. (188&) 266; 13 Ind. JitT-lSa; 

6 Ind. Dec. (n. a) 429. 
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thing in return for the waiver, he cannot 
revoke the gift. In the present case the 
plaintiff accepted the honest services of the 
defendant in return for his waiver, so he 
cannot revoke the gift. 

In the result I am of opinion that the 
appeal should be dismissed with costs. 

Wazip Hasan, A. J. C,— This is the 
plaintiff’s appeal in a suit for possession of 
15 bighas 2 biswas land, one grove of mango 
trees, a house together with land on which 
it stands and a nim tree within the house 
situate in Mau^a Aladinpur, PargrunaKhair- 
abad, District of Sitapur. The specifica¬ 
tion of the property in suit is given in 
list A attached to the plaint. The suit 
failed in both the Courts below. 

The facts and circumstances on which 
the ground of claim rests are as follows:— 

The plaintiff Iindad Ali, is the father-in- 
law of the defendant, Ahmad Ali. On the 
20th June 1921 Imdad Ali made a gift of 
the property in suit in favour of Ahmad Ali 
and as evidence of the transaction he exe¬ 
cuted a deed of gift on the same date. 
The deed ^yas registered and Ahmad Ali 
was put in possession of the property 
covered by the deed of gift. Ahmad Ali 
is still in possession of that property. The 
plaintiff prays for the recovery of the pro¬ 
perty in suit on the ground that he has can¬ 
celled the gift of the 20th June 1921 and that 
he had a right to do so under the Muhamma¬ 
dan Law. The specific relief was stated in 
the plaint in the following words;—“The 
plaintiff prays that a decree for the resump¬ 
tion of the muafi land, given in list A 
attached to the plaint by cancelling the 
deed of gift, be passed in favour of the 
plaintiff, against the defendant.” 

The motive and the object of the gift 
ai*e stated in the deed of the 20th June 
1921 to be that the donee had been brought 
up by the donor for a long time past and 
he IS still living under the donor’s parwar^ 
ish (support). The donee had been attend¬ 
ing to the domestic business of the donor, 
judiciously and honestly. The gift is, there¬ 
fore, made in consideration of the services 
mentioned above. At the end of the deed 
the donor recorded the promise that neither 
he nor his heirs shall at any time revoke 
the gift made thereby. 

authority of a decision of a learn- 

fk u-a Judge of 
tho High Court of Judicature at Allahabad) 


in the case of Lai Bibi v. Mxcsum Ali Kkan 
(2), the Courts below have held that tlie 
gift ill question being hiba-hil-dxoaz Wcis 
not liable to be revoked at the pleasure of 
the donor. 

It is admitted that the view taken by the 
Courts below is wholly covered by the deci¬ 
sion just now mentioned. It is argued, 
however, that the said decision is errone* 
ous. I’he opinion to which the learned 
Judge gave effect is that an obligation 
created by past services may be an obliga¬ 
tion which carries with it a money value and 
a gift made in consideration of such services 
would be very similar to a case where a 
woman foregoes her claim to dower-debt 
against her husband receiving in return a 
grant of property and that such a transac¬ 
tion is recognised as a valid hiba-bil-eivas 
amongst the Muhammadans governed by 
the Hanafi Law in India. The learned 
Judge recognised that the view which he 
took was in direct conflict with the deci¬ 
sion of Mahmood, J., in the case of Rahim 
Bakhsh v. Muhammad Hasan (1), as to 
the nature of a hiba-bil-ewaz under the 
Hanafi Muhammadan Law, The result was 
that he disagreed with the opinion of 
Mahmood, J. 

If the gift in question can be construed 
to be a transaction of hiba-bil-ewaz that 
it is irrevocable is admitted. The case de¬ 
cided by Mahmood, J., was not a case in¬ 
volving the question of the right of revo¬ 
cation of a gift exercisable by the donor. 
The question as to whether the gift in that 
case was a hiba-bil-ewaz or not was relevant 
to the decision of the issue as to whether 
the delivery of possession was necessary or 
not to the perfection of the gift. The gift 
was in lieu of affection and past services. 
Mahmood, J., held that such a gift was not 
a hiba-bil-ewaz and, therefore, transfer of 
possession of the property gifted from the 
donor to the donee was essential to the vali¬ 
dity of the gift and as the donor himself 
had never had possession of the subject- 
matter of the gift there was no delivery of 
possession to the donee. The gift, therefore, 
failed. The reasoning of the learned Judge 
may be expressed in the following form 

A makes a gift of immoveable property 
to B in lieu of services rendered by the 
latter; is the transaction hiba-bil-ewaz ? 

(1) Hiba-bil-ewaz consists of two sepa¬ 
rate gifts— 

(2) 38 Ind. Cas. 794; 20 0. C. 41. 



(а) A simple gift I)}’ the donor to the 
donee. 

(б) A simple gift hr tlie donee to the 
donor. 

(2) A simple e:irt is a transfer of properly, 
{o) Sei’vices are not property. 

(4) 'I’liercfore the transaction is not a 
hiba-hll-caa:-. 


That the f>>]-eguing analysis truly repre¬ 
sents the conception of iiilxi-bil-en'm, as 
imderstooil l)y the Muhammadan lawyers 
of the llanali iScliool cannot be doubted. 
It mar, however, well be doubted whether 
the British Courts of Justice are bound to 
recognise that narrow conception of “pro¬ 
perty which was entertained by the ancient 
Muhammadan Jurists. I entirely agree with 
the observation made by tlie learned Judge 
of this Court in tlie case mentioned above 
that “even an obligation created by past 
servi(!es is an obligation whicli carries 
money value.” It is equally rdear to my 

mind that services may constitute not only 

a consideration but also avabiable consider¬ 
ation to support a contract between two 
parties. Tlic Indian Contract Act, 1872, 
defines consideration as follows: “When 


at the desire of the promisor, the promisee 
or any Ollier person has done or abstained 
from doing, or does or abstains from doin", 
or promises to do or abstain from doin^g 
something, such act or abstinence or pr(> 
mise is called a consideration for the pro¬ 
mise.” When a man renders service to 
another at the request of the latter and the 
latter has no legal right to claim that 
service the service so rendered is valuable 
consideration for any contract resting on it 
between the two. See the observations of 
Bowen, L. J. in In re Caset/, Stewart v Casey 
(3) also Fleming v. Bank of Keic Zealand (4) 
In certain cases the result of a man s labour 
may be his property as is illustrated by the 
cases of works of art and inventions In 
the present case the donee was under no 

legal obligation to manage the affairs of the 

donor. He may well claim a return in sub¬ 
stance and the donee may well make such 
a return. In short, the truth of the matter 
is that the narrow sense in which the 
Muhammadan Jurists understood the term 
“property” is wholly unsuited to the modern 
and progressive state of society. That sense 
entirely excludes all incorporeal heredita- 

*’• c'*- «= fio 

0- 120; 83 L.T. 1; 


ments. I need not pursue this discussion 
further because I am going to decide this 
appeal on another ground. 

For the purpose of my judgment it may 
be assumed on the authority of the decision 
of Mahmood, J., that the transaction of the 
gift witli which we are concerned in the 
present case is not a '*hiba-bil-ewaz\ but it 
does not necessarilji^ follow that it is revoc¬ 
able. A hiba-bil-ewaz is certainly not revoc¬ 
able but in my judgment there are also 
other circumstances well-recognised by the 
Muhammadan Law which create a bar to 
revocation. Besides the gifts to persons 
within prohibited degree.s and the gift by 
a husband to lus wife «nnd vice versa, there 
are other gifts also which are irrevocable. 
“It is further to be observed, tliat the bars 
to a retraction of gift are many, amongst 
which are the following :—I. The donee 
giving the donor a return or consideration; 
because this fulfils the donor’s object. II. 
The incorporation of an increase with gift 
because in that instance a retraction cannot 
take place without including the increase, 
as that is implicated; and it cannot take 
place so as to include the increase, since 
that was not included in the deed of gift. 
111. The death of one of the parties; for 
if the donee should die, his property shifts 
to his heir, and becomes the same as if it 
had shifted during his lifetime; and if the 
donor should die, his heirs are strangers 
with respect to the contract, since they 
made no tender of the thing given. 

The alienation of the gift from the docee's 
property during his lifetime, because this 
is a consequence of the power vested in 
him by the gift, which power, therefore, 
cannot then be retracted; and also because 
the right of property has re-generated in 
another person, in virtue of a fresh cause, 
namely, conveyance to a second donee: and 
as a re-generation of the right of property 
is equivalent to an essential change in the 
thing the case is, therefore, the same as if 
the gift were to become, in effect, a differ¬ 
ent thing from what it was, and conse¬ 
quently not liable to retraction.” Hedaya, 
Book XXX, Chapter II, of Retraction of 
Gifts. In the present case we are concen^ 

ed with the first of the bars enumerated 
above. That baron the face of it would 
prevent retraction when the transaction is 
one of mutual gifts but it will also preclude 
revocation where there is a consideration 
which when executed satisfies the object 
of the gift, “The arguments of our Doctoig 
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upon this point are two-fold.” says Hedaya, 
First, the prophet has said, ‘‘A donor ‘pre¬ 
serves a right’ to his gift, so long as he 
does not obtain a return for ‘it.’ Secondly, 
the object of a gift to a stranger is a return 
for it is a custom to send presents to a 
person of high rank that he may protect 
the donor; to a person of inferior rank that 
the donor may obtain his services; and to a 
person of equal rank that he may obtain 
an equivalent; and such being tlie case, it 
follows that the donor has a power of annul¬ 
ment, so long astheobject of the deed is not 
answered since a gift is capable of annul¬ 
ment.” ^ Hedaya, Book XXX, Chapter II, of 
Retraction of Gifts. The Hadis (Propliet’s 
precept) translated at theopening of the last 
quotation is stated in the original text of the 
Hedaya as follows : — 

Hadees — Al-waahibu ahaqqu bi-liibatihec 
maa lam yiisib minhaa. 

It will thus be seen that Hamilton has 
translated the word yusib into ‘ obtaining a 
return. This is apt to mislead. The ety¬ 
mological meaning oisawab includes a good 
work (worthy of reward) and is not restrict¬ 
ed to pecuniary advantage—Francis John- 
s Dictionarj’^, Persian, Arabic and 
English, Edition 1852. Immediately fol¬ 
lowing the Prophet’s precept occurs the 

comment of the author of the Hedaya as 
below: — 

VFa li-anna al~maqsooda bil-aqdi huw~ 
(it-taweezu lll-aadati fa-sabata lualaayatul 
jaskhi Hnda fawaatiliee izal- 'aqdu yaqbi- 
luhoo. 

[The object of the contract (gift) is a 
return altahwiz consequently the right of 
revocation is proved by the non-fulfilment 
of the object because it (the right of revoca¬ 
tion) attaches to such a contract.] Now in a 
foot-note appertaining to theabovequotation, 
Maulana Abdul Hai, an eminent Muham- 
maclan Jurist of Lucknow who flourished 
in the middle of the last century, explains 
the word uUahwiz as follows 

Iwazan maaliyan awilkhidmata 'anilmau- 
fioobx Lahoo. 


_ (Pecuniary return or any service rendi 
by the donee). Hedaya with marg 
commentay by Maulvi Abdul Hai reprii 
at Yusufi Press, Lucknow, 1324 H. 
yiously this explanation is founded u 
me of the word yusib used by 

Prophet. 1 he proposition is well-illusi 
1irrevocability of a gift b 
husband to hie wife. Such a gift “cai 
retracted^ because the object of the 


is an improvement of affection (in the same 
manner as in the case of presents to rela¬ 
tions); and as the object is obtained, the 
gift cannot be retracted” Grady’s Hedaya, 
p. 456. The increase of affection excited in 
the wife by the gift is supposed, ” by the 
law, to be a return which she pays for it, 
and which consequently deprives the donor 
of the power of retraction. This is so 
because of the existence of the first bar 
before mentioned."—See the foot-note in 
Hamilton’s Hedaya by Grady at page 486. 

In the present case it cannot be doubted 
that the object of the gift was to remuner¬ 
ate the meritorious services rendered by 
the donee. Indeed the wliole foundation 
of the present claim is laid on a supposed 
bald right of revocation under the Muham¬ 
madan Law. 

Baiilie in his Digest of Muhammadan 
Law enumerates the causes that prevent 
revocation of gifts at page 534. The fifth 
cause is “An exchange received for the 
gift." It must be conceded that the 
word ‘exchange’ here connotes mutual gifts I 
and as tiie subject-matter of each gift must ’ 
be specilic property it cannot include any 
other consideration for each gift than such ’ 
property. But it should be remembered/ 
that the nature of the fifth cause which l 
vents revocation is not exhaustively treated), 
in the book. It only states the most con¬ 
spicuous instance of frequent occurrence 
of a hiba-bil-ewaz. Fatawa Alamgiri, of 
which Baillie’s Digest is a fairly accurate 
translation, if I may respectfully say so, is 
in itself a digest of cases though compre¬ 
hensive, so far as it goes, but certainly not 
exhaustive. In any event it is not in con¬ 
flict with the texts of the Hedaya to which 
reference has been made in this judgment. 

My learned brother, the Judicial Com- - 
missioner, has based his judgment on the 
ground that the donor waived his right of 
revocation in return of the services of the 
donee. This, of course, assumes that the 
thing returned may be ‘ consideration ’ in 
the sense of the Muhammaden Law. I 
have tried to establish that the assumption 
is well-founded. I, therefore, agree with the 
order proposed by him that this appeal 
should be dismissed with costs. 

By the Court. —For the reasons given . 
in our separate judgments we dismiss this 
appeal with costs. 

z. K. Appeal dismissed, 
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LAHORE HIGH COURT. 

Civil Miscellaneous Appeal No. 742 

OF 1924. 

^ July 17, 1924. 

Present: Mr. Justice Martineau and 
Mr. Justice Moti Sagar. 

EAST INDIAN RAILWAY COMPANY, 
LTD. Defendants—Appellants 

versus 

DIANA MAL-GULAB SINGH— 
Plaintiffs—Respondents. 

Railways Act {IX of mO), s. 72-Suit for damages 
for late delivery, whether competent—Risk-Note Form 
iS~Veteinoratwn and loss, meaning of—Railway Com¬ 
pany, whether liable. 

yection 72 of the Railways Act'does not bar a suit 
to recover damages caused by the late delivery 
A goods consigned to a Railway Company. 

f of the goods is not 

deterioration, nor is delay in delivery “loss" within 
the meaning of the Risk-Note B, and the Railway 

405 col^ ^ 

Madr^- Railway Company v. Govinda Ran, 21 M. 
lowed ^ 

3“^a ^6^- 

R "su/hl 'K®!?: dLussed! " ' ''' 

Ca"‘D26l7ri3l (?; B'.)S^istd^‘“‘'’ 

Jliscellaneous appeal from an order of 
the District Judge, Delhi, dated the 17th 
January 1924, reversing that of the Sub- 

llfrMw "illl: 

llif “”»■>»'”* Advoce, 

Mr. Manohar Lai, for the Respondents. 

October 

• . « ” ® ordered bv the 

plaintiffs were booked from Kidarpore 

Railway to Delhi 
Shahdara, but at Ghaziabad Junction the 
waggon containing the sugar wi mis- 
directed to Lahore Shahdara. The mistake 
^vas discovered at Nowshera Doaba, and 
toe goods were re-booked. They arrived at 
Delhi Shahdara on the 28th December and 
were delivered to the plaintiffs on toe 

12th January. 1 he price of sugar having 
in the meantime fallen, the plaintiffs havt 
sued the Railway Comply for damages 
for late, delivery The Company contends 
Uiat It IS exempt from liability under th^ 
I^islg-Note Form B under which the goods 
Were booked, and the Subordinate Judge 
agr.eed with that contention and dismissfd 
^e suit. But the District Judge has held 
that the Company was not protected by 
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the Risk-Note and has remanded the case' 
for decision as to whether the plaintiffs 
are entitled to damages and if so to what 
amount. The Railway Company has ap¬ 
pealed to this Court from the order of re^ 
niand. 

Under the Risk-Note the Company was 
to be free from responsibilit}’' for anj’’ loss 
or deterioration of the consignment, and 
the learned Government Advocate argues 
on its behalf that the fall in value of the 
goods due to the fall in the market-rate 
was a ‘ deterioration.’ Madras Railway 
Company v. Govinda Ran (1) supports the 
argument; but the view taken in that case 
was based merely on the fact that in 
Wilson V, Lancashire c£ Yorkshire Rail^ 
way Company (2), the learned Judges had 
spoken of such a fall in value as a ‘ de¬ 
terioration.’ The question of the interpre¬ 
tation of the term ‘ deterioration’ did not, 
in any way, arise in the latter case, and 
the mere fact that, the fall in value was 
described in the judgments as a deteriora¬ 
tion cannot, in our opinion, be regarded as 
an authority on the question of the mean¬ 
ing of the term. It is moreover to be ob¬ 
served that one of the learned Judges in 
that case, namely, Byles, J., while in one 
sentence he referred to the fall in value 
as a deterioration, in the preceding sent¬ 
ence used the more accurate word ‘depre¬ 
ciation.’ The ‘ deterioration ’ of a thing, 
whether it be in quality or in value, implies 
in ordinary parlance a change for the 
worse in the thing itself. If a thing is 
worthless than it was before only because 
the market-rate has gone down it would 
be correct to say that it has depreciated 
in value, but not that it has deteriorated. 
We hold, therefore, in the present case 
that there was no deterioration of the con¬ 
signment. 

It is next argued, though the point does 
not seem to have been raised in the Courts 
below, that delay in delivery of the con¬ 
signment is included in the term ‘loss 
used in the Risk-Note, and that on that 
account also the Railway Company is not 
liable. In support of this argument Hill 
Sawyers & Co. v. Secretary of Siatt 
(3) has been cited, in which Scott-Smitn 

(1) 21 M. 172; 8 M. L. J. 85; 7 Ind. Dec. (Jf. s-) 

478 . ^ , 

(2) (1861) 30 L. J. C. P. 232; 9 C. B. (s. a.) 632 ; 7 
Jur. (N..S.) 862; 3 L. T. 859; 9 W. R. 635; 127 K. «. 

814; 142 E. R. 248. 

(3) 61 Ind, Cas. 926; 2 L. 133 (P. B.). 
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J., expressed the opinion that the temporary 
loss of an article was included in the 
word ‘ loss.' But that was a case of mis¬ 
delivery and not of late delivery, and 
the question for decision was whether 
the word * loss ’ in Ch. VII of the Rail¬ 
ways Act meant only a loss to the Railway 
or included loss to the owner of the goods. 
The opinion expressed that loss included 
a temporary loss seems, therefore, to have 
been an obiter dictum. If it had been in¬ 
tended in the present case that the Rail¬ 
way Company should not be liable for 
delay in delivery an express stipulation 
to that effect would surely have been 
entered in the contract as was done in the 
contract mentioned in the Madras ruling 
referred to above. AVe think that the term 
* loss ’ was not meant to include delay in 
delivery, and we cannot agree with the 
learned Government Advocate’s contention 
on this point. Lastly, it is contended that 
no claim can be brought against a Railway 
Administration except in respect of loss, 
destruction, or deterioration of goods. But 
8. 72 of the Railways Act, to which refer¬ 
ence has been made, does not support 
this contention, and we do not agree 
with it. 

The appeal fails and is dismissed with 
costs. 

K. s. D, Appeal dismissed. 


MADRAS HIGH COURT. 

Stamp Rifbrbnce No. 12004 of 1923. 

April 4, 1924. 

Present: —Mr. Justice Krishnan. 

In re GARAPATI BUTCHl 
SEETHAYAMMA— Appellant. 

Court Fees Act (VII of 1S70), s. 7 (v), Seh. I, Art. 
1—Decree for possession of land on payment of 
money—Appeal by defendant — Court-fee payable. 

Where a plaintiff obtains a decree for possession 
of a certain land on payment of a sum of money, 
and the defendant appeals on the ground that the 
plaintiff is not entitled to the land at all, the laud 
Itself is the subject-matter of the appeal, and for the pur- 
of valuation, the rules laid down in the various 
sub-clauses of clause (v) of s. 7 of the Court Fees 
Act as applying to various kinds of immoveable 
properties should be applied and the defendant 
should value his appeal for the purposes of Court- 
fees, quite irrespective of the condition imposed by 
the decree on the plaintiff to recover the land. fp. 406, 
cols. 1 & 2.1 

If the plaintiff appeals in such a case and con¬ 
tends that^ the amount payable by him is too {large, 
and that it should be reduced by any particular 
amount, the subject-matter of the dispvite in the 


appeal would be the difference between wlm( lie td- 
mits is due and what the lower Court has deolarerl 
to be due. [p.406. col. 2.] 

The words “the value of the subject-matter" in 
Sell. I, Art. 1 of the Court Fees Act mean the same 
thing as “the value of the subject-matter" ns set out 
in various sub-clauses of clause (r), s. 7. [p. 406, col. 

Case referred under s. 5 of the Court Fees 
Act, by the Taxing Officer of the High Court 
in respect of the amount of Court-fees pay- 
ble on the memorandum of appeal sought 
to be preferred to the High Court against 
the decree of the Court of the Additional 
Subordinate Judge, Coconada, in 0. S. No, 
33 of 1920. 

Messrs. G. Lakshmanna and V. Viyanna, 
for the Appellant. 

'Mr. C.V. A7ianta Krishna Iije7\ Govern¬ 
ment Pleader, for the Respondent. 

JUDGMENT. —This is a Reference 
under the Court Pees Act that has been re¬ 
ferred tome fordisposal by the learned Chief 
Justice, the Taxing Officer having referred 
the matter for the decision of the Court. In 
this case the plaintiff obtained a decree so 
far as the 11th defendant, the appellant be¬ 
fore me, is concerned, for the recover}’’ of 
possession of a half share of the lands sold to 
him under Ex. V by his father on payment 
of Rs. 12,000. The appellant’s appeal asks 
this Court to hold that the plaintiff is not 
entitled to the lands at all and that the 
suits should be dismissed as against the 
appellant. The question raised is, what 
is the Court-fee that the appellant has 
to pay on his appeal. No doubt as Sir 
Kumaraswami Sastri, J., has remarked in In 
re PorkodiAchi{\)\ “Thecurrent of authority 
is clearly in favour of the view that the 
value of an appeal is not in all cases the 
value of the suit as originally filed, but the 
value of the relief granted by the decree 
which a party wishes to get lid of.” Turn¬ 
ing to the Court Fees Act, we find the 
governing rule applicable to appeals is the 
one in Sch. I, cl. (1) of the Act. It says, 
leaving out the unnecessary words, the 
proper fee payable upon a memorandum of 
appeal, not otherwise provided for in this 
Act, presented to any Civil Court, except 
those mentioned in s. 3 with which we are 
not concerned, is to be calculated bn the 
amount or value of the subject-matter in 
dispute. The way in which the fee is to 
be fixed is by taking “the amount or value 

a) 68 Ind. Cas. 444; 45 M. 246 at p. 256; 16L.W. 
624; 41 M. L. J. 587; (1921) M. W. N. 854; 30 M. L. 
T. 88; a922) A. I. R. (M.) 211. 
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of the subject-matter in dispute." The 
question before me, therefore, really turns 
upon the interpretation to be put upon the 
expressions ‘the subject-matter in dispute" 
and "its value." 

Turning to s. 7, cl. (v\ of the Court Fees 
Act. we find that; "In suits for the 
possession of land, houses, and gardens— 
the Court-fee is to be calculated 
according to "the value of the subject- 
matter." The same words "the value of sub¬ 
ject-matter are used there, and it says 
"such value shall be deemed to be" in the 
various cases referred to as mentioned in 
cl. (a) to (e). In the absence of any guid¬ 
ing rule in the Act itself as to computing 
the value on appeal, I think it is proper 
to take the "value of the subject-matter" 
in Sch. I, cl. (l)as meaning the same thing 
as the value of the subject-matter" as set 
out in various sub-clauses of cl. (u), s. 7. 

It is contended, however before* me that 
the subject-matter in dispute in this appeal 
IS not the land but the market-value of the 
land reduced by Rs. llii.OOO which has already 

been declared as pa3'able to the appellant. 

X d.ni unciDlc to flccodc to tliis ?ir§uni6nt 
In my view the subject-matter of the appeal 
is the land itself, as the appellant is seekin*^ 
to get rid ofa decree against him, which 
has given the respondent the right to re¬ 
cover the possession of the land from him 
He does not seek to get the amount which 
the lower Court has directed to be paid to 
him, increased by any sum of money, in 
which case no doubt tlie difference between 
what he claims in appeal, and what the 

lower Court has granted to him, would be 

the subject-matter of the appeal. But here 
what the appellant claims is the land itself 
and his contention in appeal is that the land 
should not be taken away from him under 
any circumstances. He is not askin- in 
the appeal that the condition laid down bv 
the lower Court should in any way be vari¬ 
ed. But he wants the suit itself to be dis¬ 
missed as ]*egards the claim for the land 
m his possession is concerned. Such bein<- 
his prayer in appeal, I must hold that the 
land itself is the subject-matter of the an 
peal and for the purposes of valuation the 
rule laid down in s. 7, cl. (r). in various 
clauses asapplymgto thevarious immoveable 
properties or lands and houses and ffardpnc; 
should be applied in this case. Thf lands 
here are partly mam land and partly i/ara- 
yott lands, and therefore, they will ^4 to 
he valued under els, (a) and (6). This view 
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n dispute.. The is not in conflict with the views expressed 
?fore, really turns in the cases cited to me. On the other 
to be put upon the hand, it is supported by the view expressed 
matter m dispute by Mr. Justice Piggot in Rvp Narian v. 

, ^ „ Bisicanatk Singh (2). The learned Judge says 

I, of the Court Fees at page 632;* "The position of the appellants 
ui suits for the isdifterenl. Even on the principle suggested 
3es, and gardens by the Stamp Reporter, the report is unjust 
be calculated to them, for the ad valorem fee would re- 
of the subject- quire to be calculated on Rs. 10,000, less 
. the value of sub- Rs. 4,000 whicli the plaintiff has been order* 
there an^cl it says ed to pay, i. e., on Rs. 6,000. I think, 
necl to be in the however, that they are entitled to appeal 
as mentioned in against the decree as it stands and to value 
sence of any guid- their appeal for tlie purposes of the Court 
as lo_ computing Fees Act under s. 7 (v) (a) of the said Act " 
think it IS proper The appeal there was similar to the appeal 
le subject-matter here. The suit was brought by a memberof 
ag the same thing a joint Hindu familj^ to avoid the sale of a 
ect-matter as set joint property by one of the members of 
^ ^ 1 f ^ thefamil}'’ and to recover hisshare from the 

?r before me that property. The lower Court had granted a 
pute in this appeal decree to the plaintiff, subject to the pay- 
arket-value of the ment of Rs. 4,000 by him to the defendants 
J which has already who were the alienees. Those defendants- 
o the appellant, apjiellants contended that the decree was 
off argument, not correct, and the suit should be dismiss- 
er of the appeal ed and tliey were entitled to keep the 
Proliant IS seeking lands. The learned Judge held that in 
ainst him which such an appeal, the defendants should value 

their appeal for tlie purposes of Court-fees, 
le land Irom him. under s. 7 (v) {a) of the Act, quite irrespect- 
ne amount which ive of the condition imposed by the decree 
to be paid to on the f)laintiiT to recover the land. If 1^® 
um or money, in plaintiff in the present case before me had 
cutterence between appealed and contended that the amoimt 
t ’ ^rhat the of Rs. 12,000 w’as too large, and that it 

0 Aim, would be should be reduced bv any particular amount 

appeal. But here no doubt the subject-matter of the 
IS IS the land Itself, dispute in the appeal would be the differ- 
eai IS that the land ence between what he admits is due and 
iioni him under what the lower Court has declared to be 
is not asking in due. But it is the defendant that appeals 
ion laid dow’n by in the present case, and he seeks to have 

vari- the decree of the lower Court which direct- 
^ the possession of the lands to be given 

^ m the land to the other side, set aside. It is clear m 
^^^f K ouch being such a case that the subject-matter of the 

ust hold that the appeal is the land and not any money; and, 

^matter of the ap- therefore, as the Court Fees Act directs a 
o valuation, the certain method of valuation tobe adopted 
in various in cases w’here the subject-matter in dispute 
^lous immoveable island, that method should be adopted m 
louses and gardens this case. I direct that the Court-fees be 
^ t paid on such a valuation. The appellant 

they 44A.629at p. 632 : 20A. hj- 

to 581; (19-2) A. I.R. (A.) 358; 4 U. P L. R (A.) jg :. 

ana^o;. This view -;;- 
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will be given time for one week after the 
re-opening to pay the extra Court-fees, 

V. N. V. Oi'dered accordingly. 

Z. K. 

* 


OUDH JUDICIA? COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 230 of 1923, 

November 25, 1924. 

Present: —Mr. Dalai, J. C. 

SANTU— Plaintiff—Appellant 

versus 

TARA AND OTHERS—Defendants— 

Respondents. 

Evidence Act (I of 257J), s. 32 {.5)—Declaration by 
“person as to his parentage, whether admissible. 

A declaration by a person as to his parentage made 
ante litem motam is admissible in evidence under s. 32 
(5) of the Evidence Act in proof of such parentage. 

Appeal against the decree of the 
Additional Subordinate Judge, Fyzabad, 
dated the 20th April 1923, in Civil Appeal 
No. 8 of 1923, upholding and modifying 
that of the First Court, Probationary Munsif, 
Fyzabad, dated the 6lh December 1922. 

Mr. Ali Zaheer, for the Appellant. 

Messrs. M. VFasim, E. R. Qidxvai and 
Niamat Ullah, for the Respondents. 

JUDGMENT.— This second appeal 
desires this Court to disturb a finding of 
fact of two Subordinate Courts. One Santu 
sued for possession of half share in a pro¬ 
perty as reversioner of a Hindu widow on 
the ground that the Revenue Court's order 
entering his name and that of one Kamta 
in the village records as owners in half was 
unjustified. He wanted possession of pro¬ 
perty declared by the Revenue Court to be 
in pos.session of Kamta. Kamta died after 
the suit was instituted and his place was 
taken by his son Tara Prasad. Santu de¬ 
nied that Kamta was in any way related to 
Hanuman husband oiMxisamviat Maharaji. 
Kamta's defence was two fold; (1) that 

Santu was a nobody and an unknown person 
unconnected with Hanuman and (2) that he 
himself was the grandson of Ram Dayal a 
brother of Hanuman. Both the Courts 
held that Santu was descended through 
males from one brother of Hanuman and 
Kamta from the other. The lower Appellate 
Court has accepted the oral evidence prp" 


duced on behalf of the defendant, so it Is 
difficult to understand how this appeal by 
the plaintiff can be entertained. 

The ground of appeal on this subject is 
No. 2 and is to the effect that tlie lower 
Appellate Court was wrong in believing the 
statements of the respondents’ witnesses 
whom the Court of first instance had called 
a pack of shameless liars. These witnesses 
were not designated as such by the Trial 
Court with respect to the statements as 
regards the descent of Kamta. The Trial 
Court disbelieved them when some of them 
went further and asserted tliat Santu was 
no wa}' related to Hanuman. It was per¬ 
fectly open to tlie A)'»i)ellate Court to believe 
the oral evidence. Ground of ai^pcal No. 2, 
therefore, has no force. 

In ground of appeal No. 1 it is urged 
that the lower Courts wei’e wrong in law in 
admitting the documents that were inad¬ 
missible under the Indian Jividence Act. 
The portion of that ground that the lower 
Court relied exclusively on these docu¬ 
ments in arriving at the decision is incorrect 
as I have already pointed out. The lower 
Appellate (’ourt has fully relied on the oral 
evidence of the witnesses for the defence. 
One of the documents is a copy of a khevat 
(E.x. A'2) bearing the signatures of Hanu¬ 
man, Ram Dayal and Sita Rain. This 
proves tliat Ram Dayal was a brotlier of 
Hanuman and tlie learned Counsel for the 
appellant admitted so far. He argued that 
Gur Sihai was not jiroved to he the son of 
Ram Dayal, nor Kamta of Gur Saliai. Two 
mortgage-deeds (R.'cs. A 1 and A-5) were 
produced by one Lachman Singh witness 
on behalf of the mortgagee. He testified 
that the Gur Sahai, who executed these 
documents, was the father of the defendant 
Kanita. He lives not far from Kamta’s 
village and knows of the relationship. It 
was urged that the declaration of Gnr 
Sahai that he was the son of Ram Dayal 
was not admissible in evidence. Lachman 
Singh’s evidence proves that Gur Sahai did 
make such a statement to,the scribe and it 
is difficult to understand how it can be 
held that Gur Sahai had no special means 
of knowledge. He had no special means 
of knowledge in the sense tliat he could 
not have been conscious of his own birth, 
but otherwise as he grew up he must have 
had means of knowledge that his father 
was Ram Dayal and not any other person. 
Similarly there is the fact mentioned in the 

khdsra (Ex, A-8) that Kamta Prasad was 
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the son. of GurSahai. Kamta was alive at 
the date of the suit and he had all along 
contended in the Revenue Court that he 
was the son of GurSahai. In a mortgage- 
deed, which was admitted by the plaintiff 
and which Kamta executed in 1906 before 
the dispute as regards parentage arose, 
Kamta described himself as the son of 
Gur vSahai (Ex. A-10). In my opinion such 
a statement is certainly admissible in evi¬ 
dence and illustration \}c) to s. 32 does not 
indicate that a declaration by a son as to his 
parentage would not be admissible in evi¬ 
dence. The descent of the defendant Kamta 
is proved both by oral and documentary 
evidence. 

The Trial Court did not allow costs to 
the defendant while the Appellate Court 
did. I see no reason to interfere with the 
discretion of the lower Appellate Court. I 
dismiss this appeal with costs. 

z. K. Appeal dismissed. 


the defendants on account of their negli¬ 
gence in not helping the plaintiff. Both 
the lower Cotrrts dismissed the plaintiff's 
suit. In the Appellate Court, the learned 
Subordinate Judge while dismissing the 
appeal added to the judgment a note. "But 
plaintiff’s Vakil asks me to pass a decree 
ordering an amin to be sent for having 
straight bunds put up as per terms of 
the agreement Ex. A between the survey 
stones demarkating the parties’ land from 
each other. Mr. P. L. Narasimham for the 
defendants has no objection, provided the 
appeal is dismissed in other respects with 
costs." The decree which has been passed, 
as it appears from the judgment, by con¬ 
sent of the Vakil for the defendants, is 
objected to by the defendants-appellants. 
They have filed an affidavit in this Court 
to the effect that they never gave any per¬ 
mission to their Pleader to consent to such 
a decree. A counter-affidavit has been 
filed by the respondent’s Vakil. It is 
argued, that under such circumstances, a 
report should be called for from the lower 
Court asking it whether the defendants’ 
Pleader had the consent of his client in 


MADRAS HIGH COURT. 

SECOND Civil Appeal No. 207 of 1922. 

August 25,1924. 

Present: —Mr. Justice Madhavan Nair. 

VEPARI DOLAPPADU and others 
—Defendants—Appellants 

versus 

THOTTADI SURANNA— Plaintiff 

—Respondent. 

Practice-^Consent order, when can be set aside. 

An order consented to by the Pleader of a party 
even if due to a mistake cannot be set aside except 
on proof that serious and .substantial injustice would 
result to the party from letting the consent order 
stand. 

Jamnahai v. Fazalbhoy Heptoola, 77 Ind. Cas. 355- 
47 M. L J. 161; (1923) A. I. R. \^P. C.) 184; 18 L. w’. 
437; 46 M. L. J. 160; 26 Bom. L. R. 189; 33 M. L. T. 
376; 40 C. L. J. 272 (P. C ), relied on. 

Second appeal against the decree of the 
Court of the Subordinate Judge, Vizaga- 
patam, in A S. No. 273 of 1920, preferred 
against that of the Court of the District 
Munsif, Rajamundry, in O. S, No. 600 of 
1918. 

Mr. P. V. Ramackandra Raju^ for the 
Appellants. 

Mr. P. Somasundaram, for the Respond- 
• ent. 

judgment.—P laintiff’s suit was 
for putting up certain bwnda shown in the 
i plaint plAn and also for damages against 


allowing such an order to be passed. It 
is stated that some of the rights of the 
defendants are surrendered by the Pleader 
by consenting to such an order especially 
with reference to their claim to plot B. I 
do not think, in the circumstances of the 
case, it is necessary to call for a report at 
all. I find that what the learned Vakil 
for the plaintiff urged was onlj’^ to en¬ 
force the agreement as contained in Ex. A. 
The defendants did not object to this 
agreement in their written statement. 
Without expressing any opinion on the 
question whether the land B belonged to 
the plaintiff or to the defendants, I would 
say for purposes of this second appeal that 
in the First Court, the issue, relating to it, 
was not argued by the Vakil for the defend¬ 
ants and that the first defendant also 
stated in his evidence that the plaintiff is 
in enjoyment of the land. It does not ap¬ 
pear to me that the defendants’ Pleader 
has surrendered any right of the defend¬ 
ants in allowing the order to be passed 
by consent. In a case reported as Jamnaba^ 
V. Fazalbhoy Heptoola (1), it was held, 
that even in the case of an admitted mis- 

(1) 77 Ind. Cas. 355; 47 M. L. J. 164; (19W) * 

R. (P. O.) 184; 18 L. W. 437; 46 M. h. J. 160;J® 
Bom. L. R. 189; 33 M. L. T. 376; 40 C. h. J. 
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take, if there was no injustice to the 
parties concerned, an order, which was in 
point of fact consented to by the Advocate 
of a party cannot be set aside except on 
proof that serious and substantial injustice 
would result to the party from letting the 
consent order stand. As I have found that 
in this case defendants do not suffer any 
loss of rights by this consent order, I do 
not think, there is any need of calling for 
any report from the Subordinate Court. 

I dismiss the second appeal with costs. 

V. N. V. Appeal dismissed. 

z. K. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Privy Council Appeal No. 15 of 1924. 

September 8, 1924. 

Present: —Mr. Dalai, A. J. C., and 
Mr. Neave, A. J. C. 

Lala HARI KISHUN DASS— 
Plaintiff—Appellant—^Applicant 

versus 

ChoudhH MOHAMMAD SAFI JAN— 
Defendant—Respondent—Opposite- 

Party 

Civil Procedure Code (Act V of 1908), s. '210 — 
Appeal to Privy Council—Substantial question of law, 
what is — U. P. Court of Wards Act (HI of 1809), 
ts. 9, 15, Sl^—Contract Act (IX of 1872), s. 11—Ward 
of Court, contract entered into by, validity of—Portion 
only of property of ward under management, effect 
of. 

In order that a question of law may be treated as 
substantial within the meaning ot s. 110 of the O. 
P. 0., it must be debateable or of general interest 
or without previous decisions of their Lordships of 
the Privy Council to guide the Indian Courts, [p. 409, 
col. 2.] 

A person whoso property is under the superintend¬ 
ence of the Court of Wards labours under the dis¬ 
ability enunciated in s. 34 of the U. P. Court of 
Wards Act, and is, therefore, incompetent to contract 
under the provisions of s. 11 of the Contract Act, and 
a contract entered into by such a person is void from 
its inception, fp. 410, col. 1.] 

The whole of the moveable and immoveable pro- 
party of a person, in regard to .whose property a 
declaration has been made under e. 9 of the U. P. 
Court of Wards Act, must be deemed, under s. 15 of 
the Act, to be under the superintendence of the Court 
of Wards from the date of such declaration, and the 
mere fact that the Court of Wards purports to 'take 
some of the property under its management and not 
thereat of it, makes no difference to the applicability 
of the provisions of s. 15. [p. 409, col. 2.J 
Mohori Bibee v. Dkarmodas Ghose, 30 0. 539; 30 I. 

5 Bom. L. R. 421; 8 Sar. P. 

'^•CvJ«‘d74<(Pi 0 .),-relied on* 


Application against tlie judgment and 
decree of the Court of the Oudh Judicial 
Commissioner, dated the 2nd April 1924, 
in F. C. A. No. 33 of 1923, confirming that 
of the Subordinate Judge, Unao, dated tlie 
11th April 1923. 

Mr. B. N. Srivastava, for the Applicant. 

Mr. Niamatullah, for the Opposite Party. 

ORDER. —The plaintiff who lias been 
unsuccessful in two Courts has applied for 
leave to appeal to His Majesty in Council. 
Though the valuation of the subject-matter 
of the suit is over Rs. 10,000, this Court 
affirmed the decision of the Trial Court, 
so leave would be justified only if we hold 
that a substantial question of law was in¬ 
volved in the appeal. 

The grounds of appeal raise questions of 
laAv but, in our opinion, they are not sub¬ 
stantial in the sense that tliey may be 
debateable, of general interest or without 
previous decisions of their Lordships to 
guide Indian Courts. 

The defence accepted by both Courts was 
that the mortgage, which was the basis of 
the suit, was made by a person who was 
incompetent to contract under s. 34 of the 
Court of Wards Act III of 1899 (Local). 
Under s. 11 of the Contract Act a person 
who is disqualified from contracting by any 
law to which he is subject is not competent 
to contract. At the time of execution of the 
document the defendant was a ward and 
his property was under the superintendence 
of the Court of Wards. He, therefore, labour¬ 
ed under the disability enunciated ins. 34 of 
the Act. A declaration had been made re¬ 
garding the defendant’s property under s. 9 
by the Local Government, so he was a ward 
asdefinedby8.3(5) ofthe CourtofWards Act. 
The plaintiff's contention was that the pro¬ 
perty which was transferred to liim was not 
under the superintendence of the Court of 
Wards. Such a plea, however, is barred by the 
provisions of s. 15 which are to the effect that 
the whole of the moveable and immoveable 
property of a ward shall be deemed to be 
under the superintendence of the Court of 
Wards from the date of the declaration of 
the Local Government in the case of pro¬ 
prietor in regard to whose property a de¬ 
claration has been made under s. 9. Such 
a declaration was made prior to the date 
of the deed in suit. It is true that the 
Court of Wards in fact adopted a confused 
procedure and while taking some of the 
properties of the defendant under its 
management did not take the rest under 
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Buch management. IVe, however, cannot go 
behind the 'unrebuttable presumption en¬ 
joined by s. 15. The distinction between 
superintendence and management by the 
Act will be apparent when the provisions 
of ss. 26 and 10 of the Act are consulted 
where the Court of Wards is given power to 
appoint managers of property under its 
superintendence and to entertain an estab¬ 
lishment for the management of the per¬ 
sons and properties under its superintend¬ 
ence. In our opinion there can be no 
debate as to tlae presumption of s. 15 and 
the difference between superintendence and 
management. This disposes of grounds of 
appeal Nos. 1 and 2. As regards ground 
No. 3 whether a ward under s. 9 may be a 
disqualified proprietor or not, he is certain¬ 
ly a ward as defined under s. 3. This 
answers ground No. 3. Grounds Nos. 4 and 
5 were not pressed when it was pointed 
out by us that the Bench which decided the 
appeal held as a fact that the defendant 
made no representations to the plaintiff of 
his capacity to make the transfer. As to 
ground No. 6 the incompetency to con¬ 
tract under any law to which a party to a 
contract is subject is placed on the same 
footing as a minority in s. 11 of the Act and 
Mohori Bibee v. Dhnrmodas Ghose (1) is an 
authority of the Privy Council as to the 
contract by a minor being void from its 
inception. The last ground of appeal is 
based on the Privy Council ruling in the 
case of Hamath Kuar v. Indar Bahadur 
Singh (2). The question here, however, is 
not one of limitation but of incapacity to 
contract. Even if the plaintitVs claim be 
brought within limitation there is no con¬ 
tract on which it can be based. In Har- 
nath Kuar's case (2), the interest transferred 
was incapable of being transferred but the 
obligor was competent to contract. In the 
present case the incapacity is not of the 
property but of the person who contracted. 
In the present case there was no contract to 
which 8. 65 of the Contract Act may apply. 

Finally the points at issue are not of 
general interest. It will not generally 
happen that the procedure of the Board of 
Revenue would be faulty so that on facts 


(1) 30 C. 539; 39 I. A. 114; 7 C. W. N. 441; 5 Bom 
L. R. 421; 8 Sar. P. C. J. 374 (P. O.). 

(2) 71 Ind. Cas 629; 26 O. C. 223; (1922) AIR 
fP. O.) 403; 9 O. & A. L. R. (P. C.‘ 27J; 9 o' L J 
652; 44 M. L. J. 489; 37 C. L. J. 343; 45 A 179 ' 27 
O. W. N. 949; 50 I. A. 69; 18 L. W. 383; 33 m’ L 
T. 2X6; 5 P. L. T. 2&1; 2 P. L. R. 237 (P. 0) ' 


the presumption drawn under s. 15 of the 
Court of Wards Act may be rebutted. 

We dismiss the application with costs, 
z. K. Application dismissed. 


MADRAS HIGH COURT. 

Original Side Appeal No. 93 of 1922. 

August 21, 1924. 

Present .*—Mr. Charles Gordon Spencer, 

Officiating Chief Justice, and Mr. Justice 

Beasley. 

G. SIRUR—Defendant—Appellant 

ref'sus 

A. M. BHAMIA—Plaintiff— 

Respondent. 

Contract Act (IX of IS72}, s. 30SuU to recover 
money as price of shai'es sold—Wayemng contract — 
Burden of proof. 

Where in a .“luit for money alleged to be due on 
account of shares sold by the plaintiff to the defend¬ 
ant upon the Stoclc Exchange, the defendant pleads 
that the transaction was a dealing in differences and 
partook of the nature of a wagering contract, the onus 
of proving that there was a mutual understanding that 
shares sliould not be delivered lies upon the defend¬ 
ant who asserts the same, and the onus is particularly 
heavy where botli pirties are themselves members of 
the Stock Exchange, for the reason that it is of tbo 
nature of dealings between stock-brokers that they 
sliould settle differences periodically between them¬ 
selves on a settling day and pay the lialances due 
a:Kl that shares should not be actually transferred 
between the two as they would be between a mem¬ 
ber of the Stock Exchange who sells shares and a 
member of the public who purchases them. 

Appeal from the judgment of Mr. Justice 
Coutts-Trolter passed iii the exercise of the 
Ordinary Original Civil Jurisdiction of the 
High Court in C. S. No. 436 of 1921. 

Messrs. T. C. A. Anandalvan and E- 
Saiikaran Unnini, for the Appellant. 

Mr. A. Doraiswamy lyer^ for the Re¬ 
spondent. 

JUDGMENT. 

Spencer, OfTg. C. J.— This is an ap¬ 
peal against the judgment of Coutts-Trot- 
ter, J., passing a decree in the plaintiffs 
favour for Rs. 3,144 and odd found to be due on 
account of shares sold by the plaintiff to the 
defendant upon the Madras Stock Exchange. 
The defendant raised two defences to the 
suit, fii-st, tliat the transaction in question 
was a dealing in differences and thus P®*’" 
taking of the nature of a wagering contract 
and secondly, that part of the contract 
entered into by the defendant’s clerk ou^de 
the Stock Exchange and so not according 
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to the Rules and Regulations and, therefore, 
irregular and not enforceable. 

Tne plaintiff and the defendant are both 
members of the Madras Stock Exchange. 
The onus in cases of this sort of proving 
that there was a mutual understanding that 
shares should not be delivered lies upon 
the defendant who asserts the same. When, 
as here, both parties are themselves stock¬ 
brokers, the onus is greatly increased, for 
the reason that is of the nature of dealings 
between stock-brokers that they should 
settle differences periodically between them¬ 
selves on a settling day and pay the 
balances due and that shares should not 
be actually transferred between the two as 
they would be between a member of the 
Stock Exchange who sells shares and a 
member of the public who purchases them. 
The plaintiff asserted that in respect of 15 
shares he actually delivered the shares to 
the defendant. On the other hand, the de¬ 
fendant swore that no shares were delivered 
or received. The defendant did not pursue 
the point or adduce any other evidence to 
show that the plaintiff’s statement was false 
as he might have done by demanding the 
production of the receipt or voucher for 
the share certificates which were transfer¬ 
red. The plaintiff subsequently became 
insolvent and he filed an affidavit in the 
insolvency proceedings in which he admitted 
that certain other transactions were of the 
nature of wagering transactions. He at¬ 
tempted to distinguish those transactions 
from the suit transactions and tlie defend¬ 
ant made no further attempt to connect 
the two together. On tlie whole, we are 
satisfied that the defendant did not dis¬ 
charge the onus that lay on him of proving 
that the contracts in suit were of a gambl¬ 
ing and wagering nature. 

As regards the other defence, it is not 
denied by the plaintiff that the defendant’s 
agent entered into certain transactions on 
the 11th and 15th December; but the letter 
Ex. D is ample proof that the defendant 
himself ratified the acts of his agent. There 
is, therefore, no reason to interfere with the 
judgment of the learned Judge, and the 
appeal is dismissed with costs. 

Beasley, J.—I concur. 

V. X. V. Appeal dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Execution of Decree Appeal No. 23 of 1924. 

July 21, 1924. 

Present: —Mr. Wazir Hasan, A. J C,, 
and Mr. Kendall. A. J. C. 

Nawah 'Mirza MOHAMMAD SADIQ 
A LI KHAN—Appellant 

versus 

Nawab SHARE JAHAN BEGAM— 

Respondent. 

Civil Procedure Cod: (Act V of lOOS), s. 39, 
subs. 1, cl. {d) -Transfer of decree—Discretion of 
Cou}‘t. 

The jurisdiction of .i Court in transferrins?a decree 
from itsdf for e.'cecution to anotlior Court is not 
limited by tlie fact tint iher.? is no pi\)perly within 
the jurisdiction of that Court sulficient to satisfy 
such decree, as under cL (d) of sub-s. (1) of s. 35), 
C. P. C , the (;)ourt can make an order of transfer if 
it considers for any other reason that the decree 
should be executed by the other Court. 

Appeal again.st an order of the Sul)ordi- 
nate Judge, Lucknow, dated the 30Lh April 
1924. 

Messrs. Bisheshicar Nath and Mahesh 
Prasad, for the Appellant 

Mr. Brij Narain Ckakbast, for the Re¬ 
spondent. 

JUDGMENT. —The appellant is the 
eldest son of Nawab Baqar AH Khan of 
Lucknow, Shish Malial, and the respondent 
is his widow. On the death of Nawab 
Baqar AH Khan, the respondent brought a 
suit for the recovery of her dower-debt due 
to her from the deceased. T’o this suit, she 
impleaded all the heirs of the deceased 
Nawal) Baqar AH Khan and obtained a 
decree therein for a sum of rupees three 
lacs recoverai'le from the estate of her 
deceased husband. With a view to realize 
the fruits of her decree, the respondent 
applied to the Court of the Subordinate 
Judge of Lucknow, from which she had 
obtained the decree mentioned above, for 
the transfer of the decree to the Court of 
the Subordinate Judge of Sitapur. This 
application was naturally made under the 
provisions of s. 39 of the G, P. C., 1908. TJie 
lower Court has made the order of transfer. 
This is an appeal against that order. 

We think that the competency of the 
appeal is questionable. It is difficult to 
construe the order under appeal as one 
falling within the provisions of s. 47 (1) of 
the C.P. C. The question which that order 
has decided does not seem to relate “to the 
execution, discharge or the satisfaction of 
the decree.” In the case of Husain Bhai 
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V. Beltie Shah Gilani (1) recently decided 
by a Bench of the High Court at Allahabad, 
it has been held with reference to a large 
number of cases that decision of all ques¬ 
tions under s. 47 of the C. P. G. cannot be 
regarded as decrees but that only such 
decisions are decrees as satisfy the definition 
of decree given in s. 2, cl. (2), of the C. P. C. 
In the present case there is no conclusive de¬ 
termination of the rights of the parties with 
regard to all or any of the matters in contro¬ 
versy in the suit. Indeed the transfer of a 
decree from one Court to another for the pur¬ 
poses of execution proceedings being taken 
in the other Court is merely a preliminary 
step towards the execution of the decree. On 
the other hand, there is a direct authority 
in favour of the appellant in the case of 
Bhahani Charan Diitt v. Pratap Chandra 

Ghosh (,2j. But as we have heard the appeal 
on merits and our opinion is adverse to 
the appellant we give no decision on this 
point. 

The argument presented on behalf of the 
appellant is, that there is property within 
the local limits of the jurisdiction of the 
Court which passed the decree sufficient to 
satisfy such decree and consequently the 
Court was not justified in making the order 
of transfer. The jurisdiction of the Court 
is, however, not limited by the fact that 
there is no such property within the 
jurisdiction of that Court. Under cl. (d) of 
Bub-s. (1) of s. 39 of the C. P. C., the Court 
could make the order of transfer if it “con¬ 
siders for any other reason, which it shall 
record in writing, that the decree should be 
executed by such other Court.” The low'er 
Court has,in our judgment, given eminently 
good reasons for making the order which 
it has made. 

The appellant disclosed three classes of 
property situate within the jurisdiction of 
the Court which passed the decree and 
which, he said, was sufficient to satisfy it. 
These properties were entered in four lists 
A, B, C, and D. List, A is of Government 
promissory-notes of the face value of 
Rs. 2,13,100. List B contains two decrees 
both against Sajjad Mirza for Rs. 56,000 
and Rs. 1,165-5-4. List C shows two plots 
of land of the estimated value of Rs. 4,200 
Shish Mahal property, residential buildings 
of the estimated value of Rs. 1,50,000 and% 
-deed of mortgage for Rs. 6,000. List D 


consists of moveable property of tjie 
estimated value of Rs. 56,770. Now the 
decree-holder wishes to execute her decree 
against that portion of the estate of the 
deceased which is in the exclusive posses¬ 
sion of the appellant. She has a legal 
right to do so and it is admitted on behalf 
of the appellant, though only for the ptir- 
poses of this appeal, that in all the pro¬ 
perties mentioned in these lists he owns 
only a fractional share. He does not dis¬ 
close the exact extent of that fraction and 
consequently it is impossible to say that 
the properties which he disclosed in these 
lists are sufficient to satisfy the decree when 
the onl}’ property to be considered is the 
appellant’s share. The learned Advocate 
for the appellant asks us to compel the 
decree-holder to accept in satisfaction of 
the decree not only the appellant’s share 
in the properties mentioned in these lists 
but also the shares of all the other heirs of 
the deceased Nawab Baqar Ali Khan, who 
are parties to the decree under considera¬ 
tion. This, we realize, we cannot do. We 
have no power to take away the respon¬ 
dent’s legal right to execute her decree 
against only such portion of the estate of 
her deceased husband as she chooses having 
regard to her own facilities and convenience. 

The learned Subordinate Judge has 
examined the nature of the property entered 
in each of the lists and has satisfactorily 
shown that its substantial value is not at 
all what it is said to be by the appellant. 
It will serve no useful purpose to repeat 
the grounds on wffiich he has come to that 
conclusion. We think that the grounds are 
sound. 

We, therefore, dismiss this appeal with 
costs. 

N. H. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2393 op 1921 

July 17, 1924. 

Present: —Mr. Justice Campbell and 
Mr. Justice Zafar Ali. 

HARI SINGH AND ANOTHER—DEFENDANTS 

Appellants 

versus 

RATTAN SINGH and others— 


(1) 83 Ind. Oas. .1035j 22 A. L. J. 706; (1924) A I PLAINTIFFS AND LALU— DEPENDANT— 

Respondents. 

.,{?) e O. W. N. 575. Cwitom^-Adoption^Hindu Jata of Chunni Khurd, 


[g^ 1. d. 192S] 

Tahsil Kharar, District Amhala — Daughter's son, whe¬ 
ther can be adopted—Burden of pi'oof. 

When a sonless man in any land-holding group 
which recognises a power to adopt asserts that he is 
competent to adopt a daughter's son or otlier non- 
aguate in presence of near agnates, irrespective of 
their assent, the presumption at the outset is against 
the power, [p. 413, col. 2 ] 

Ralla V. Budha, 50 P. R. 1893 (F. B.). followed. 

The burden of proving that the adoption of a 
daughter’s son by a sonless Hindu Jat proprietor of 
Chunni Khurd, Tahsil Kharar, District Ambala is 
valid is on the party who sets up the custom, [p. 414, 
col. 1.] 

Bhup Singh v. Nihal Singh, 129 P. R. 1882, Sunder 
Singh v. Mano, 68 P. R. 1888 and Hari Singh v. 
Oulaba, 50 P. R. 1874, dissented from. 

Ralla V. Budha, 50 P. R. 1893 (F. B.), followed. 
Lalu V. Fatteh Singh, 18 P. R. 1899, referred to. 

Second appeal from a decree of the Dis¬ 
trict Judge, Ambala, dated the 11th August 
1921, affirming that of the Junior Subordi¬ 
nate Judge, Second Class, Ambala, dated 
the 13th June 1921. 

Mr. Devi Dayal, for the Appellants. 

Mr. Man Singh, for the Respondents. 
JUDGMENT. —The only question ar¬ 
gued before us in this second appeal is 
whether the adoption of a daughter s son 
by a sonless Hindu Jat proprietor of the 
village Chunni Khurd, Tahsil Kharar, Dis¬ 
trict Ambala,. is valid by custom in the 
presence of collaterals of the 5th degree. 
The Courts below have answered this ques-. 
tion in the negative, holding that the de¬ 
fendants have failed to prove the alleged 
custom. There can be no manner of doubt 
that the adoption was not valid unless 
sanctioned by custom and that the onus 
of establishing the custom lay on the de¬ 
fendants. The evidence that the learned 
Counsel for thedefendants-appellants relied 
on before us consists of— 

(a) A statement in the wajib-ul-arz ; 

(b) the liiwaj-i-am ; and 

(c) the three judicial instances afforded 
by Bhup Singh v. Nihal Singh (1), Sundei' 
Singh v. Mano (2) and Guvbakhsh Singh v. 
Partapo (3). 

The statement (a) runs as below:— 

"According to the custom of the village 
a gift to a daughters son or sister’s son 
cannot be made in the presence of (the do¬ 
nor’s) male issue." 

The learned Counsel draws from the above 
statement the inference that a gift to a 
daughter’s son or sister’s son is valid in the 

(1) 129 P. R. 1882. 

f2) 68 P. R. 1888. 

66 Ind. Cae. 133; 2 L. 346; (1922) A. I. R. (L.) 
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absence of male issue, but this inference 
does not necessarily follow. The wajib-nl- 
ai'z mentions a circumstance under which 
a gift to a daughter's son or sister's son 
would not be valid, but does not mention 
the circumstances under which it would be 
valid. Moreover, a gift to a daughter's son 
of a portion of tlie donor’s property may be 
valid but not of the whole of it, and if a 
gift of a portion of the property only were 
valid, it would not necessarily follow that 
the adoption also would be valid. The 
wajib-xiX-arz is slient on these points, and 
as the statement referred to is not directly 
in point, its evidential value is very slight 
indeed. 

(6) The Riivaj-i-am also is not in favour 
of the defendants. In the Riwaj-i-am pre¬ 
pared in 1887 and again in 1918 it was 
stated that the people are generally opposed 
to adoption. It is nowhere stated that a 
sonless proprietor has the sanction of cus¬ 
tom to adopt a daughter’s son. 

(c) Before 1893 the view of the Punjab 
Chief Court as expressed in Hari Singh v. 
Gulaba (4) was that by the general custom 
of the Punjab the adoption of a daughter’s 
son was valid, and it was on the basis of 
that ruling that the adoption of a daugh¬ 
ter’s son by a sikh jat of a village in the 
Kharar Tahsil, Ambala District, was de¬ 
clared valid in BAitp Snighy. Nihal Singh 
(1), though the Commissioner has disallowed 
the adoption, holding that the evidence was 
most distinctly against any such custom. 
But the theory that there was a general 
custom in favour of the adoption of a 
daughter's son was not accepted by a Full 
Bench of the Punjab Chief (lourt in Ralla 
V. Budha (5) which lays dowm that the bur¬ 
den of proof was on the defendants who 
alleged the adoption of a daughter’s son 
to be valid against the plaintiffs, and that 
generally—creed, tribe and locality apart— 
when a sonless man in any land-holding 
group which recognises a power to adopt 
asserts that he is competent to adopt a 
daughter’s son or other non-agnate in pre¬ 
sence of near agnates, irrespective of their 
assent, the presumption at the outset is 
against the power. Since the question of 
burden of proof has been set at rest by the 
above ruling, Bhup Singh v. Nihal Singh 
(1) and Sunder Singh v. Mano (2) 
have lost their value as judicial in¬ 
stances because in those cases the existence 

(4) 50 P. R. 1874. 

(5) 50 P. R. 1893 (F. B.). 
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of the c-ustom ^vas presumed and not proved. 
The third case of Gurbakksh Singh v. 
Partapo (3) vas from the village Has- 
sanpur (Tahsil Kharav) which is at a con¬ 
siderable distance from the village Ohuiuii 
Khurd. If the custom is found to prevail 
in Hassanpiir. it does not follow that it 
obtains in Chunni Khurd also, the two 
villages being many miles apart. The 
plaintiff himself stated that Chunni Khurd 
is 400 years old and that there has been 
no gift' or adoption in favour of a daugh¬ 
ter's son in the village until the one now 
in dispute. In Lalu v. Fateh Singit (6), it 
was found that among the jats of Kupar 
Tahsil, Ambala District, the adoption of a 
daughtsr's son is invalid by custom. 

In view of what has been stated above, 
it is clear that the defendants failed to 
prove the alleged custom and, therefore, 
this appeal fails and is dismissed with 
costs. 

K s D, Appeal dismissed, 

(Sj 18 P. R. 1899. 


MADRAS HIGH COURT, 

Civil Revision Petitions Nos. 490 
AND 491 OF 1924. 

September 3, 1924. 

Present: —Mr. Justice Venkatasubba 
Rao and Mr. Justice Jackson. 

M. MARUTHAVANASWAMI alias 
SADASiVA PANDARASANiNATHI 
A V E RG AL— Counter-Petitioner— 

Petitioner 

versus 

SUBRAMANIA THAMBIRAN calling 
himself SUBRAMANIA DESlKA 
PANDARA BANNATHI— Petitioner 

—Respondent. 

Madras Administration of Estates Regulation (III 
of 1802), 8. 16 (7), scope of—Claim by moi'e than one 
person—Jurisdiction of Judge. 

Clause (T) of s. 16 of the Madras Administration of 
Estates Regulation. 1802, contemplates the case onlj of 
a single claimant appearing to claim the personal 
properties left intestate by a deceased person. Ip 
416, col. 1.] 

The duty of a Judge, if more than one claimant 
appears before him, is to refer the parties to a re¬ 
gular suit and not to give any decision acting under 
the Regulation, 

Petition, under s. 115 of Act V of 1908 
and 8. 107 of the Government of India Act, 
praying the High Court to revise the orders 
of the Subordinate Judge, Mayavaram 


in 0, P. No. 60 of 1923, dated the 29tli 
March 1924 and in I. A. No. 197 of 1924, in 
O. P. No. 60 of 1923, dated the 2nd May 
1924. 

Mr. K. S. Jayarama Iyer, for the Peti¬ 
tioner. 

Messrs. T. R. Ramachandra Iyer, S. 
Muthiah Mudaliar and K. Narasimha 
Iyengar, foa' the Respondent. 

JUDGMENT. —These revision peti¬ 
tions have been filed in respect of two 
orders of the Subordinate Judge of Maj'a- 
varam, dated 29th March 1924 and 2nd 
May 1924. The proceedings before him 
were under s. 16, cl. (7) of Madras Regula- 
lipn HI of 1802 and the learned Judge by 
his first order directed that affidavit evi¬ 
dence should be adduced and by his second 
order, refused permission to the petitioner 
before us to cross-examine the deponents to 
the affidavits. 

The facts are shortly these :—The Pandara 
Sannathi of Dharmapuram Mutt died on or 
about 28th of October 1923. The Sub- 
Magistrate having jurisdiction over the 
locality locked and sealed the rooms con¬ 
taining some moveables belonging to the 
Mutt and sent up a report to the Collector 
of Tanjore and he directed the Sub-Magis¬ 
trate to handover the kej’s of the rooms 
to the Subordinate Judge of Mayavaram 
who was requested by the Collector to take 
proceedings under Regulation III of 1802, 
The present petitioner who is the Pandara- 
sannathi of Sringapuri Mutt put in a peti¬ 
tion on the 5th November 1923 stating that 
as the late Pandarasannathi died without 
appointing a successor he as the head of a 
dependent Mutt was entitled to succeed. 
The respondent was a rival claimant who 
also filed a petition claiming that he was 
the rightful successor on the ground that 
he w*as elected Pandarasannathi of the 
Dharmapuram Mutt by the Thambirans of 
that Mutt. The petition of the petitioner 
was 0. P. No. 58 of 1923 and the petition 
of the respondent was O. P. No. 60 of 1923. 

The learned Vakil for the petitioner has 
contended that his petition is in the nature 
of an original petition and that the pro¬ 
cedure applicable is that applicable to suits 
and that, therefore, he is entitled to ask that 
evidence should be taken viva voce. The 
arguments turned on the question to some 
extent whether the proceeding was a 
regular petition or an interlocutory ap¬ 
plication, but on the view we take ot 

' , * 
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the scope of the Regulation, we are of the 
opinion that these questions do not arise. 

The Regulation in question deals with 
rules of Civil Procedure and contains also 
various other provisions, in the early part 
of the 19th century, this measure was con¬ 
sidered quite adequate but later on a more 
elaborate system was devised and practical¬ 
ly the whole Regulation has been repealed, 
its place being taken by the C. P. C , and 
the Civil Courts Act. Curiously enough 
a few sections have been left unrepealed 
although we are unable to discover any 
ground for the retention at any rate of a 
large portion of what has not been repealed. 

Now, turning to the Regulation, we find 
that it contained 29 sections and that all 
of them have been repealed excepting s. 16, 
els. (2) to (7). Section 2 referred to the filing 
of a complaint, that word being the equival¬ 
ent of a plaint, and procedure was laid 
down in the succeeding sections in regard 
to trial of suits. Section 16, ol. (2) enacts that 
when a Hindu or a Mussalman dies leav¬ 
ing a Will and appointing an executor. 
Courts of Justice are not to interfere except 
upon a regular complaint brought against 
his executors for a breach of trust or other¬ 
wise. 

The 3rd clause refers to the case of a 
Hindu or a Mussalman dying intestate but 
leaving an heir and the Courts are restrain¬ 
ed from interference in such cases except 
upon a regular complaint. The 4th clause 
enacts that if there are more heirs than one 
to a person dying intestate and there is 
no disagreement the Courts are not to 
interfere without a regular complaint. But, 
if there are disputes between the several 
claiments on a regular suit being filed by 
the party out of possession, the Judge is 
required to take security from the party in 
possession and if the latter is unable to 
give security, the Judge may give posses¬ 
sion to the plaintiff himself on his giving 
security. But this act of the Judge is 
merely an act of administration for the 
benefit of the heir who may eventually 
succeed in the suit. Then follows the 5th 
clause, the Ist part of which is merely a 
continuation of the 4th clause. If neither 
party is able to give security, an adminis¬ 
trator 18 to be appointed for the manage- 

, ment of the estate until the disposal of the 
suit. 

Pausing here for a moment, we fail to 
see of what use these provisions are at 
tU6 present day. Nobody would thi ^^lg of 


resorting to them because under the 0. P. 
C., parties can obtain interim orders in 
regard to protection of property wliich is 
the subject of a suit. 

Now we come to part 2 of cl. (5). Where 
there is no person authorised and willing to 
take charge of the landed estate of a deceas¬ 
ed person, the Judge is authorised to 
appoint an administrator for its manage¬ 
ment until the legal heir to the estate or 
other person entitled, shall attend and 
claim the same. If the Judge is satisfied 
that the claim is well-founded, the Ad¬ 
ministrator shall deliver over the pi’operty 
to him with an account of the adminis¬ 
tration. Tliis is the effect of cl. (5) part 2, 
but we have seen that wlien there are 
several claimants, the Regulation specially 
enacts in els. (2), (3), (4j. (5) and (7)that their 
rights are to be adjudicated on in a regular 
suit. But cl. (5), part 2 does not contemplate 
a suit and is it intended that under that 
clause if there are several claimants the 
Court is to give a decision although there 
is no suit. It seems to us that this con¬ 
struction would be contrary to the scheme 
of the Regulation. What is meant by part 
2, cl. (5) seems to be that if there is a single 
claimant the Judge on being prima facie 
satisfied as to his title, is to direct the 
interim Administrator to transfer posses¬ 
sion to him. It is not intended that if 
more than one claimant appears, the rights 
of the several claimants are to be decided 
without a suit. Under cl. (4) and 1st part 
of cl. (5), if one of the rival claimants is in 
possession, the title to the estate can be 
decided only in a suit. But if neither 
party is in possession (2nd part of cl. (5) 
applies then) is there anything to suggest 
that the Court is to decide without there 
being a suit ? 

We are not concerned with cl. (5;, but 
with cl. (7). We have, however, construed 
the previous clause, because there can be 
no doubt that the same interpretation in this 
respect must be placed both upon els. (5j 
and (7). 

Clause (7) enacts, that the Judge on 
receiving information that any person had 
died intestate leaving personal property 
and there is no claimant to such property, 
shall adopt measures for its care and issue 
an advertisement “requiring the heir of 
the deceased or any person entitled to 
receive charge of his effects to attend and 
should any person attend and satisfy the 
Judge as to his title to the property, the 
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same is to be delivered up to him.” Should 
no claim be preferred within 12 months, a 
report is to be transmitted to the Governor- 
in-Council. Clause (5J, part 2, refers to real 
property and cl. (7) refers to personal pro¬ 
perty. But the scope of both the clauses 
seems more or less identical. In our opinion, 
cl. (7) (as cl. (5), part 2 does), contemplates 
the case only of a single claimant and the 
words occurring in the clause such as “heir 
of the deceased” and “any person entitled” 
also to a certain extent confirm our view. 

The duty of a Judge, if more than one 
claimant appears before him is to refer the 
parties to a regular suit. He has no juris¬ 
diction, in our opinion, to give any deci¬ 
sion acting under the Kegulation when 
more than one claimant appeal's and claims 
property under cl. (7) of s. 16. 

As we have held that the Judge cannot 
decide the dispute at all, it is obvious we 
cannot direct him to take evidence viva voce 
or to permit the petitioner to cross-examine 
the deponents to the affidavits. 

The Civil Revision Petitions, therefore, 
fail and are dismissed, but in the circum¬ 
stances without costs. 

V. N. V. Petitions dismissed. 

Z. K. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Suit No. 993 

OF 1921. 

June 26,1923. 

Present: —Mr. Justice Crump. 

VISHNU DIGAMBAR PALUSKAR— 

Plaintiff 

versus 

B. B. & C. I. RAILWAY— Defendants. 

Negligence—Railway Company — Injui'y to passenger 
—Burden of proof—Duty of Company—Contribut<xry 
negligence. 

The duty of a Railway Company is to exercise 
due care and skill in caiTying passengers. It is 
not bound to carry passengers safely and securely, 
but to take all reasonable care that in the manage¬ 
ment of its trains the passengers are not exposed to 
undue danger, [p. 418, cols. 1 & 2.1 

East Indian Ry. Co. v. Kalidas Mukerji, 28 C 
401; 28 I. A. 144; 5 0. W. N. 449; 3 Bom. b. R. 293; 
11 M. L. J. 150; 8 Sar. P. C. J. 3 (P. C.) and Gee v. 
Metropolitem Ry. Co., (1873) 42 L. J. Q. B. 105; 8 Q 
B.161; 28 L. T. 282; 21 W. R. 584, followed. 

In a suit to recover damages for an accident duo 
to the defendant's negligence, the accident may be 
gf such a nature that negligence may be presumed 

-- I .- * - - w' 


from the mere occurrence of it, but when the balance 
is even, the onus is on the party who relies on 
the negligence of the other to turn the scale, [p. 417, 
col. 2.] 

Plaintiff, a passenger by one of the defendant Com¬ 
pany's trains, was lying on the centre berth. A ladder 
which should ordinaril)' have been placed under the 
berth was placed in the rack above, but it could not 
be ascertained whether this was done by a servant 
of the Company or by one of the passengers. During 
the course of the journey the ladder fell down from 
the rack and injured the plaintiff who sued the Com¬ 
pany for damages : 

Held, (1) that the plaintiff was not in any way 
guilty of contributory negligence ; [p. 418, col. 2.] 

(2) that, on the other hand, it had not been estab¬ 
lished that the Company was guilty of negligence 
and that, therefore, the plaintiff’s suit must fail, 
[p. 418, col. 1.] 

FACTS. —Plaintiff was a passenger by 
one of the defendant’s trains and was travel¬ 
ling in a second class compartment. He 
commenced his journey in the afternoon 
and occupied the middle lower berth in the 
compartment. As soon as the train started 
the plaintiff lay down on the berth and fell 
asleep. A wooden ladder was kept in the 
compartment for the convenience of pas¬ 
sengers who had to occupy the upper 
berths during the night. During the day 
this ladder was kept under the middle 
low'er berth. On the day in question, how¬ 
ever, this ladder was folded and placed, by 
some person unknown, in a rack above the 
berth occupied by the plaintiff without 
being fastened to the rack or so secured aa 
to obviate the danger of its falling down. 
A short time after the train had started, 
the ladder fell down on to the plaintiff, and 
caused him severe injuries on the head, 
which disabled him from continuing hia 
journejL Plaintiff sued to recover damages 
from the defendant Company for the injuries 
done to him owing to the negligence of the 
Company or its servants in placing the 
ladder on the rack. The defendant Con^ 
pany denied negligence on their pai t and 
pleaded contributory negligence on the 
part of the plaintiff on the ground that he 
should have been aware of the position of 
the ladder and should have removed the 
ladder from the rack before he fell asleep. 

Mr. Kemp (with him Mr. CoZfman), for the 
Plaintiff. 

Mr. Campbell (with him Mr. Kanga.^ Ad¬ 
vocate-General), for the Defendants. 

JUDGMENT. ^ ^ 

Crump, J. —[After mentioning the f^® 
of the case His Lordship proceeded:—] For 
the purposes of this case there are tw 
alternatives. Either the persMi who 
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the ladder in the rack was in defendants’ 
employ, or he was not. Is it possible in the 
circumstances to say that one hypothesis 
is more likely than the other? lam satis¬ 
fied on the evidence of the Carriage 
Inspector Gantervischer that these ladders 
are intended to be kept under the berths. 
That is consonant with common sense. No 
responsible person would place an article 
of that kind in a rack such as we have 
here. I am also satisfied that the Company’s 
servants would ordinarily remove a ladder 
from the rack if they found it there. It is 
possible that they might place it there 
temporarily while sweeping or washing the 
carriage, and that it might escape notice. 
On the other hand the train stands at the 
passenger platform for an hour and a half 
before it starts and any passenger can enter 
a compartment. Luggage is brought in by 
all kinds of people, passengers, their ser¬ 
vants or the coolies employed by them, and 
a ladder under a berth is no doubt fre¬ 
quently much in the way when luggage has 
to be disposed of. I do not think I am 
bound to affect “a cloistered seclusion” 
about these matters. Everyone who travels 
on Indian railways knows quite well that 
these ladders are frequently placed by 
passengers or their servants, in the lava¬ 
tories or on unoccupied berths in order to 
make room for luggage. In the present 
case it is impossible to exclude the possibil¬ 
ity that some passenger entered the 
carriage and placed the ladder in the rack, 
and then transferred himself to another 
compartment on finding that the lower 
berths were occupied, or because he decided 
to join a friend elsewhere. Such things 
often happen. 

In my opinion no analysis of the evidence 
can carry the matter further and I am un¬ 
able to say that of the two hypotheses 
^vhich I have propounded one is more 
likely than the other. This being so can 
it be said that negligence on the part of 
the defendants is made out? Clearly not; 
and unless the burden lies on the defend¬ 
ants to disprove negligence plaintiff must 
fail. It is no doubt urged that defend¬ 
ants were in any case negligent in al¬ 
lowing the train to start with the ladder 
in the rack. I will deal with that point 
later. 

A considerable number of cases have 
been cited and to these I have referred, 
and to other cases qlao where the question 
pf negligence has been discussed. Refer- 

27 
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ence has also been made to Seven’s work 
on Negligence, 3rd Edition, and to the 
article on ” Negligence” in riil3l)ury’s 
Laws of England, Volume XXI, para. 751. 
The question resolves itself into this—is 
this a case where the doctrine 7'es ipsx to lui- 
tar is applicable ? In other words, ” do 
the facts .speak for themselves ” that is to 
say, can negligence be inferred from the 
fact of the accident? Upon this point 
Blackburn, J. in Scott v. London St. Ketherinc 
Docfc Co. (1)remarked: “Thequestion depends 
on thenature and character of the accident.” 
Now it is impossible to find two cases which 
are identical in point of fact—none at 
least has been discovered in which the facts 
are identical with those before me. Many 
of them are complicated by a consideration 
whether a case ouglit or ought not to be 
leftto a Jury, and it is mainly with reference 
to this question that tlie ma-Kim I’cs ipsa 
lo'piitiu' is important. The question “ can 
negligence be inferred”? is for the Judge. 
The question “ ought negligence to be in¬ 
ferred ”? is for the Jury [see Metropolitan 
Railway Co. v. Jackson (2)] or as is said in 
Pollock on Torts (llthEdition, page453,foot¬ 
note): ” Strictly the Jurors have to say not 
whether negligence ought to be inferred, 
but whether, as reasonable men, they do 
infer it.” Here both questions are for the 
Judge. Can negligence be inferred from 
the nature and character of this accident 
and would a reasonable man infer it. 
Practically no advantage is gained by 
separating the two questions. 

Generally speaking, therefore, the report¬ 
ed cases are not of mucli assistance 
but there is one principle which may be 
stated: 

“ In some cases of res ipsa loquitur, the 
accident may be of such a nature as that 
negligence may be presumed from the 
mere occurrence of it. Bub when the 
balance is even, the onus is on the party who 
relies on the negligence of the other to 
turn the scale.” 

This statement of the law is cited by 
Beven as a correct exposition (see page 126, 
foot-note 2) and indeed it appears to be so. 
Here is an accident. There are two hypothe¬ 
ses oa which it cxn bee.’cpUinel. Oitbs 
one defendant is liable: on the other he is 

(1) a8G5) 3 H. & C. oTk .31 L J. Ek. 22\ U 
Jur. <s. 8 1 2')l; 13 L. T. U8: 13 W. K. 410; UO R 
R. 027; 151 E R. 635. 

(2) fia77) 3 A. C. 193; 47 L. J. C. P. 303; 37 L T 
679; 26 W. R. 175. 
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not. Is it not clear that if, as liere, the 
balance is even plaintiff must fail in the 
absence of alfirmative proof of negligence : 
see Cott in v. Wood (3}. Lord Halslniry's 
maxim apidies ci qiii njjh'mat, non ei qui 
negat, inc.umhit pvohatio. An illustration of 
the application of this maxim to a case 
where the cause of an accident was un¬ 
known will be found in tlie judgment of 
the Judicial (Committee of the Privy Coun¬ 
cil in McKenzie v. Chilliwack Co7‘pora- 
tion (4). 

It must be pointed out here that this is not 
one of that class of cases where injuiy is 
caused by a thing which was exclusively in 
the defendants’ or their servants’ control. 
Here, as lias been said, other persons can 
and constantly do move these ladders in 
railway compartments. Therefore, all those 
cases which turn on that peculiar state of 
facts are here inapplicable. 

In East Indian Railway Com}>any v. 
Kalidas Mukerji (5), the essential facts are 
not‘dissimilar to those which we have here. 
The accident was caused by an e.xplosion of 
some fire-works which were introduced into 
the compartment without the knowledge of 
the defendant Company’s servants. There 
was a duty to prevent dangerous goods 
being carried. Here there was a duty to 
prevent dangerous articles being placed 
where they might fall upon passengers. 
But in that case their Lordships of the 
Privy Council say that it was not incum¬ 
bent on the Railway Company to prove that 
they did not know the nature of the goods. 
Is it incumbent on them to prove that 
they did not know that the ladder was in 
the rack when the train started? I think 
not. 

This bring.s me to the second ground on 
which it is suggested that defendants are 
guilty of negligence—that is to say, that 
it was their duty to see that there was no 
dangerous article in the rack when the 
train started. The case last cited is in¬ 
structive as to the duty of a Railway Com¬ 
pany towards its passengers. The duty is 
to exercise due care and skill in carrying 
passengers, or as Blackburn, J., says: 
“ Railway Company are not bound to carry 
passengers safely and securely, at all events, 

(3) (I860) 8 C. B. (S’, s.) 56S; 29 L. J. C. P. 333: 
7 Jur. (N. 8.) 168; 141 E. R. 1288; 125 R. R. 786. 

(4) (1912) A. O. 888; 107 L. T. 570; 29 T. L. R 
40. 

(5) 28 G. 401; 28 I. A, 144; 5 0. W. N. 449; 3 Bom. 
U K. 203; 11 M. L. J. 156; 8 S«. P. O. J. 3 (P O) 


but to take all reasonable care that in the 
management of their trains the passenger 
is not exposed to undue danger Geev. 
Metropolitan Ry. Co. (6). Now the precau¬ 
tion'; taken by the Company, as explained 
by Cantervischer whose evidence was given 
in a fair and straightforward manner, are 
as follows. Tiie main line trains ax*e in¬ 
spected on arrival tlie day before. They 
are again inspected when they are made 
up shortly before tlie train is brought into 
the passenger platform, and any ladders 
which are found in the rack or elsewhere 
are removed, and restored to their proper 
place under the centre berth. This is, I 
think, reasonable care. It can hardly be 
expected that the defendant Company 
should employ a kind of patrol to see that 
no dangerous articles are placed in the 
rack before the train starts. Indeed in 
this case it would be difficult to exclude 
the liypothesis that the ladder was placed 
in the rack after the train started. It is 
not my experience that passengers observe 
minutely all that passes in a fairly fidl 
compartment. And it would be hardly m 
accordance with human nature to e:cpect 
that anv one would admit that ho placed 
the ladder in the rack. 

The result, if I am right, must be that 
plaintiff’s claim must fail whatever sym¬ 
pathy may be felt for him. As, howeve^ 
the evidence has been fully recorded 1 
propose to record my findings on the re¬ 
maining issues also. 

I may be wrong, but I find it difficult to 
treat the plea of contributory negligence 
seriously. It really comes to this that a 
party who lies down in a berth in a rail¬ 
way carriage is hound to make a niiniiW 
examination of that which is over his head, 
and if he detects any object above him to 
assure himself that it is securely fastened 
in the place where it happens to be. The 
evidence of the plaintiff, his appearence, 
his actions left no doubt on my mind that 
he is, as he says, almost blind. But apart 
from that where is the contributory negli¬ 
gence? Even defendants’ witness Delany 
never saw that the ladder w'as in the rack. 
The plea requires no further examination. 

There remains one point only and that la 
the question of damages. As in the 
of Sorahji Harmvsji v. Jamshedji [7)t 

(6) (1873) 42 L. J. Q. B. 105; 8 Q. B. 161; 28 h. 

(7) 21 lad. Om. 705; 15 Bom. h. R. 059; 38 » 
658. 
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there are three items to be considered. 
(1) Expenses (2) Pain and suffering (3) 
Loss of income. 

On the first head plaintiff claims Rs. 200 
and though there isnosatisfactor 3 ^ evidence 
of the exact amount the sum might be 
accepted as reasonable. On the second 
head the amount claimed is Rs. 25,000 
which is beyond reason. Plaintiff's witness 
Dr. Sathe says there was a cut on plaintiff’s 
forehead inch (long) inch (deep) one- 
eighth inch (wide) and for a day and a half 
there were signs of concussion. I fear that 
plaintiff’s own 'account of his sufferings is 
grossly exaggerated. In the case I have 
cited Rs. 10,000 was allowed and the most 
cursory perusal of the report shows how 
very desperate were the plaintiff’s injuries 
in that case. Rs. 1,000 wonld be a very 
liberal allowance under this head. As to 
the third head, loss of income, the total 
claimed is Rs. 29.800 in two items. Judg¬ 
ing from Dr. Sathe’s evidence it might be 
fair to allow three months’ income. There 
is no satisfactory proof of any permanent 
injurJ^ It appears that there-was a con¬ 
siderable falling off in the number of 
students in the institution which may be 
ascribed to plaintiff's illness. No accurate 
estimate is possible. As to the amount of 
plaintiff’s income his evidence is not borne 
out by the accounts which he has produced. 
And his prospective estimate of what he 
might have made at Indore is pure guess 
work. 

Plaintiff’s net income for the first eleven 
months of 1920 is shown in the statement 
prepared by defendants’ witness. It has 
not been criticized in anv wav. In round 
figures the total is Rs. 15,000, or say 
Rs. 16,500 for the year. There is no doubt 
something to be added from the sale of 
books. In view of the marked rise in 
plaintiff’s earnings it would not be unreason¬ 
able to estimate that he would have made 
a profit of Rs. 20,000 in 1921. On that 
basis plaintiff’s loss of income for three 
months maybe estimated at Rs. 5,000. The 
total damages, were defendants held to 
be liable, I should estiuiate at Rs. 6,200. 

Suit dismissed with costs, including costs 
reserved if any. 

z. K. Suit dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal Nos. 1352 to 

1357 OF 1921. 

August 27, 1924. 

Present: —Mr. Justice Devadoss and 
^Ir. Justice Jackson. 

The secretary of STATE for 

INDIA IN COUNCIL represented 

nv THE COLLECTOR of CHINGLEPUT 
—Defendant—Appellant 

versus 

\. K. RAMANUJACHARIAR and others 
—Plaintiffs—Respondents. 

Madras Revenue Recovery .lc< {II of ISOI,), s. — 
Rn'enue Settlement -Assessment, ralidily of—Clas iji 
cation as dry or irct—Enhanced raic, Icyality V— 
Suit for declaration, muintainc.hxiiiy of. 

Onc 2 a Land Kevemie Settlement has been duly 
notilied by (Jovernmenl. thf* (Jjlleftor acting uiider 
the orders of the Board of Revenue camiot vary 
the ral^^s of assessment, since the annual payment 
is ini-'ipable of increase during the period for which 
the SHtlement is made. [p. 120,eal. 2; p. 121,001. 1.] 

Knnd'.ikuri Balasurya Pranidha Row v. The Sec<'e~ 
tary of State for India, 11 Ind. C.as S)8; -10 M. H8C‘ 
:13 .Nr’L. .T lil; 22 M. L. T. 70; I.', A. L. J. 097; 21 
U. \V. N. 108,); (1917) M. \V. N. .a3(>; 19 Bom. L. R. 
7.51: 0 L. \V. 310; 2 P. L. \V. 2(50; 20 C. L. J 290; 
44 I. A. IGG (P. C.y. relied on 

When once certain lands liave l»een as.sessed asdiy 
at a Revenue Settlement, they c.annot within the 
period of .39 years during which the Settlement re¬ 
mains in force be ra-assessed as wet. Such assess¬ 
ment being illegal and ultra vires, the party aggrieved 
is not debarred by the provisions of s. 5S of the 
Midras Revenue Recovery Act. from bringing a suit 
for recovery of the amount so illegally levied and 
for a declaration that such assessment is illegal, fp. 
421, col. 1.] ^ 

Second appeals against the decrees of the 
District Court, Chingleput, in Appeal Suits 
Nos. 398 to 401 of 1919, preferred against 
tho.se of the Court of the District Munsif, 
Poonamallee, in 0. S. Nos. 46S to 470 
and 503 to 505 of 1918 respectively. 

Mr.T.R. Venkatay'ama Sastriar, (Advocate- 
General) with him Messrs. K. Gopalaratnam^ 
P, Narasimhaehariar and K. Jagannatha 
Iyer, for the Appellant. 

Mr. A. Krishnaswami lyer^ for the Re¬ 
spondents. 

JUDGMENT. 

8. A. No. 1352 OF 1921. 

Jackson, J. —Appeal from the decree 
in A. S. 396 of 1919 on the file of the Dis¬ 
trict Court of Chingleput in O. 8. No. 468 
of 1918 on the file of the Court of the 
District Munsif of Poonamallee. 

The plaintiff is raiyat holding certain 
lands which at the last Revenue Settlement 
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in Chinglepiit District, were assessed as 
dry. Since then, the assessment has been 
enhanced under orders of the Board of 
Kevenue and the plaintiff has brought this 
suit against the Secretary of State for India 
for a declaration that such enhancement 
is illegal, for the recovery of the amount 
so levied, and for a permanent injunction 
restraining the defendant from levying 
such enhanced rates in future. The Ori¬ 
ginal Court and First Court of Appeal have 
decreed the suit as prayed for by the plaint¬ 
iff and the defendant brings this second 
appeal. 

The lands in question are of the sort 
described as *‘Achukatiu." They ^ti‘e sur¬ 
rounded by high bunds which in the wet 
season retain sufficient water for raising a 
paddy crop. At the Settlement of 1909, the 
bulk of these lands was classified as 
*Manavari or‘rain fed’and charged rather 
more than ordinary drj% and less than 
ordinary wet. But certain numbers lying 
within the catchment area of tanks "were 
held to be objectionable as interfering with 
the supply of water, and they were still 
classed as ordinary dry. Had they too been 
transferred to ‘Manarari,’Government would 
practically have conceded the claim of these 
lands to enjoy additional water facilities, 
when that claim was held to be objection¬ 
able. The Government Order No. 2240, 
Revenue, dated the 14th August 1909 (page 36 
of the printed documents) lays down that 
those w’hich lie so close to the foreshore 
of a Government tank as materially to in¬ 
terfere with its supply should be entered 
in a special list and left to be dealt with 
by the Collector in accordance wdth the 
existing district practice as embodied in 
Government Order No. 573, Revenue, dated 
the 24th June 1905. In this Government 
Order (page 17 of the printed documents) 
the procedure enjoined is that water-rate 
should be charged if the Achukattu inter¬ 
cepts water which would othenvise flow 
into a Government irrigation work. 
Accordingly in the Settlement Notification 
dated 1st June 1910, Ex. A (at page 45 of 
the printed documents) it is declared that 
Achukaitvs which materially interfere with 
the supply of a Government irrigation 
work will be retained as ordinary dry, and 
•will be dealt with by the Collector in ac¬ 
cordance with the practice obtaining in 
the District. 

The Collector proceeded to levy water- 
rate tTpoti these tends and Several appeals 


were preferred to the Board of Revenue. 
The Board acting under confidential in¬ 
structions from Government ruled that, 
such water-rate was not leviable under the 
Irrigation Cess Act, but the lands concern¬ 
ed were in accordance with the orders of 
Government liable to enhanced assessment. 
An appropriate enhancement would be the 
difference between the wet and dry rates. 
“The water-rales levied will berefunded but 
an enhanced assessment will be charged 
for the wet ^'AchukaUti' cultivation and 
this should be the corresponding wet assess¬ 
ment minus the dry assessment already 
levied.” Exhibit I (page 49 of the printed 
documents). In conformity with this reso¬ 
lution the Collector enhanced the rates on 
the plaintiff’s lands as set forth in para. 7 


of the plaint. 

The point for determination is whether 

such enhancement is legal. 

The defendant contends that the provi¬ 
sion in the Notification Ex. A “will be dealt, 
with by the Collector in accordance with 
the practice obtaining in the district 
allows a large discretion. The practice, no 
doubt, was to charge water rate if a paddy 
crop was raised, but since such charges are 
not rightly leviable under the Irrigation 
Cess Act, an enhanced assessment practi¬ 
cally amounts to the same thing, and can 
be described as “in accordance 
practice obtaining in the disti’ict”. The 
short answer is that such practice never 
did obtain nor could obtain. Once a Settle¬ 
ment has been duly notified by Govern¬ 
ment, the Collector acting under the order 
of the Board of Revenue cannot vaiy the 
rates of assessment. The defendant relies 
upon para. 36 of the Notification Ex. A. 

The thirty years limit does not apply 
lands the irrigation of which may be im¬ 
proved by Government subsequent to the 
Settlement nor to lands which may be con¬ 
verted from dry to wet” or 
Conversion here of course refers to 
sical conversion. It does not mean that 
Government reserve to themselves the right 
at any time to convert the classification oi 
a land as dry to one of wet. If that were 
BO, there would have been no Settlement. 

It is claimed, however, apart from 
Notification that Government are at liberty 
to revise any assessment within the 
ment period of 30 years (4th ground ol 
appeal etc). But in the light of the Pnvy 
Council ruling in Kandukuri 
Praeadha Rmv v. The Secretary of State for 
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India (1), this claim was not seriously press¬ 
ed in argument. The Judicial Committee 
rules that “the annual payment is incapable 
of increase during the period for which the 
Settlement is made:*' page 897.* 

It is useless to say that for all practical 
purposes the enhanced assessment is the 
same as the water-rate or to urge that if 
the Settlement is allowed to stand unrevised, 
unobjectionable ''Achukattus" classed as 
^'ManavarV' will actually pay a heavier 
assessment than objectionable Achukattus 
which are classed as dry. An executive 
act may be based on logic and common 
sense and yet be nonetheless illegal. The 
finding of the lower Courts must be upheld 
that when once these lands have been 
assessed as dry at the Revenue Settlement, 
they cannot within the period of 30 years 
during which the Settlement remains in 
force be re-assessed as wet. Such assess¬ 
ment being illegal, and ultra xdres the 
plaintiff is not debarred from bringing 
this suit b}^ the provisions of s. 58 of the 
Revenue Recovery Act. 

The appellant further complains that no 

decree should have been issued in regard 

to the collections for Fasli 1326 for which 

no notice was given and no injunction 

should have been granted. In cases of 

this sort, Government does not resort 

to technicalities and may be trusted to 

see that justice is done in regard both to 

FasLi 1326 and to subsequentThere 

IS no necessity, therefore, to modify the 

decree of the lower Appellate Court as 

regards a.9ii 1326, nor any need to grant 

an injunction. ^ The decree, therefore, will 

contain no injunction and is otherwise 

confirmed. The appeal in the main fails. 

Appellant will pay costs of the respondent 
in this appeal. 

1 na®,'' Appeals Nos. 1353 to 

itJi)/otlJ21 follow with costs to respond¬ 
ents. ^ 

Devadoss, J, —I agree. 


Appeals dismissed. 
(1) 41 Ind Cas, 98; 40 M. 880; 33 M. L. J. 144; 

QOItI M W k ^ N. 10^ 

310 2 PI ^ 75b K L. ’ 

{P O.) ‘ ^ 290; 44 1. A. 1 
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LAHORE HIGH COURT. 

First Civil Appeal No. 1804 of 1921. 

July 21, 1924. 

Present: —Mr. Justice Campbell 
and Mr. Justice Zafar Ali. 

MUHAMMAD ABDUL LATIF 

AHMAD KHAN-Dependant— 

Appellant 

versus 

LADHA RAM and another—Plaintiffs 

—Respondents. 

Contract Act {IX of 1873),$. 73—Contract for lease 
of immoveable property — Lessor, failure of, to give 
possession—Damages for breach of contract. 

Where a Ictssor of immoveable propert.v breaks 
the coutract of lease through inability to give pos¬ 
session, he is legally bound to pay damages to the 
lessee which must be assessed in tlie usual way 
unless it can be shown that the parties to the con¬ 
tract expressly or impliedly contracted that this 
should not render the lessor liable to damages. 

First appeal from the decree of the Senior 
Subordinate Judge, Lyallpur, dated the 
21st April 1921. 

Mr. Niaz Mohammad (with him Mr. Umar 
Bakhsh), for the Appellant. 

Mr. Abdul Rashid (with him Mr. Norman 
Edmund for Mr. Oertel), for the Respondents. 

JUDGMENT.— The admitted facts 
of this case are that on the 9th of August 
1919 the defendant Abdul Latif by a writ¬ 
ten deed agreed to lease to the plaintiffs 
four squares of land, which he stated had 
been taken by him on lease from his bro¬ 
ther Niaz Rasul Khan, and 33 kanals 7 
marlas of other land. The lease was for 
three years, and the rent was Rs. 2,200 per 
annum for the squares and Rs. 100 for the 
other land. We are not concerned with the 
other land, but Abdul Latif failed to give 
possession of the four squares, and con¬ 
sequently the plaintiffs lodged the present 
suit for damages for breach of contract. 
They alleged that the two brothers Abdul 
Latif and Niaz Rasul Khan acted in collu¬ 
sion to cheat them and they joined them 
both as defendants and claimed Rs. 5,400 as 
damages. 

It is admitted that the four squares in 
question were separately leased by Niaz 
Rasul Khan for three years at Rs. 3,500 
to one Phiraya Ram on the 29th of January 
1920. 

Abdul Latif pleaded that there was no 
collusion between him and his brother, that 
the latter had withdrawn from his agree¬ 
ment to lease the squares to him (Abdul 
Latif, and that for that reason he was un- 
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able to give possession to the plaintiffs. 
He said that he never did anything to 
resile from his undertakings in the -written 
agreement ana that he was not liable for 
damages. 

Niaz Rasul Khan denied that he had ever 
leased the squares to his brother and ad¬ 
mitted that he had leased them to Phirava 

_ ^ 

Ram. In order to prove the alleged lease 
to him by Niaz Rasul Khan. Abdul Lalif 
produced a letter, dated the 28th June 
1919. It was held by the Trial Court that 
this letter, which purported to be a lease 
for three years, was inadmissible in evi¬ 
dence for want of registration and that the 
alleged lease could not be proved other¬ 
wise. This decision is not contested before 
us, and it disposes of the main issues in 
the case. For the rest the lower Court 
held that whether or not Abdul Latif acted 
in collusion with liis brother and whether 
or not his plea was correct that he him¬ 
self offered no obstruction to the plaintiffs 
taking possession he had clearly committed 
a breach of contract and was liable to pay 
damages for his failure to fulfil his abso¬ 
lute obligation to deliver possession to his 
lessee. Damages were assessed on the 
amount by which the same squares were 
leased to Phiraya Ram, and the Cotiitheld 
that the present value of the difference 
between Phiraya Ram’s rent and that which 
the plaintiffs were to pay to Abdul Latif 
was a fair measure and gave the plaintiffs a 
decree for Rs. 3,316. 

Against this decision Abdul Latif has 
appealed. In his memorandum of appeal 
he entered his brother Niaz Rasul Khan 
as CO appellant, but it is admitted that 
this was a mistake. AVe have struck out 
Niaz Rasul Khan’s name as appellant and 
since there has been no attempt at any 
stage to make him a respondent he is not a 
party to the appeal. 

The argument of the learned Counsel for 
the appellant is based mainly on certain 
passages in English text books on the law 
of damages, derived from the rule laid 
down in l:;ureauy. Thornhill C) which was 
later affirmed by the House of Lords in 
Bain v. Fothergill (2). That rule Avas to the 
effect that if a person enters into a con¬ 
tract for the sale of real estate knowing 
that be has no title to it, nor any means of 
acquiring it, the purchaser cannot recover 

(1) (1776) 2 W. Bl. 10T8; 96 K. R. 625. 

(1874) 7 H. L. 158; 43 h. J. Ex. 243; 31 L T 
887; 23 W. B. 261. ’ • • 


damages, beyond the expenses he has in¬ 
curred, by an action for the breach of the 
contract; he can only obtain other daim 
ages b 3 ' an action for deceit. It is argued 
that in the present case, since Abdul Latif 
acted in perfect good faith and genuinely 
believed that his brother had leased the 
squares to him, a foj'tiori the plaintiffs 
could not recover damages against him 
but could only claim a refund of any money 
advanced on the transaction and interest 
thereon. No such advance having te^ 
made in the present instance, it was sub¬ 
mitted that the suit should have been dis¬ 
missed. It has been held, however, that 
the above rule is peculiar to English Law 
and is an anomaly due to the complexities 
of English titles and this has been 
quite clear in a Full Bench decision of the 
Madras High Court reported as Adikesavon 
Kaidu y. Gtuvnaiha Chetti {S). The 
ing there was thit a manager of a 
Hindu family, Avho has sold immoA'eame 
property belonging to himself and the 
minor ineinhers of tlie family, is personaJJy 
liable under s. 73 of the In-iian Contiac 
Act for damages for failure to perform tne 
contract wlien it is found that it jp Jio- 
binding on the minors. It was held tna 
both parties had acted in perfectly 
faith, but it wa.s laid down that the 
of India as set forth in the Indian 
Act as to the right to damages for breac 
of contract to sell immoveable proper y 
is different from that in England. One o 
the learned Judges pointed out that s. * 
of the Indian Contract Act Avas very wide 

in its teims as regards the right 1® 
pensation for breach of any kind of co * 
tract, and that if A chooses to contract to 
sell to B full OAvnership rights in a 
perty and breaks that contract 
inability (not attributable to act of Oo » 
etc.) to convey the full title, he 

bound to make compensationtoBunders. < • 
In RanchhodBhavan v, Manmohandas Ramp 

(4), Mr. Justice Macleod held that the m 
in Flureauv. Thornhill (1) is not 
this country, and he pointed out that wn 
the Contract Act was passed • 

Fothergill (2) had net been ^JVa 

that the rule in Flurcau v. Thc^vh^lt ( / 

Avhioli AA{?s sv.l sfovently rrst'ifd ly , 

y, Fothergill (2) hrd ahfcdy I n I miif" 
y subsequent decisions, and he 


by 

(3) .39 Ind. CflS. 358: 10 M. 3r8: 32 M. JU .J- 
(1917)M. W.N. 171:5L.W.425: 22 M.L. 1.300. 

(4) 32 B. 165; 9 Bo^x. L. R. 1087. 
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that since s. 73 imposes no exception on 
the ordinary law as to damages, whatever 
the subject-matter of the contract, in cases 
of breach of contract for sale of immoveable 
property through inability on the vendor’s 
part to make a good title the damages must 
be assessed in the usual way, unless it can 
be shown that the parlies to the contract 
expressly or impliedly contnacted lhat this 
should not render the vendor liable to 
damages. 

These, pronouncements, in our judgment, 
are sound and apply to the present case. 
It is true that there is no mention of 
damages in the event of breach in the re¬ 
cord of the contract with which we are 
dealing, but this does not mean that s. 73 
of the Indian Contract Act is not to be 
applied, and we consider that the lower 
Court was perfectly right in applying it. 

So far as the actual sum decreed is con¬ 
cerned, the learned Counsel for the appel¬ 
lant has attempted to reduce it by relying 
upon the statement of a certain witness 
named Chhajju Ram. We are not, how¬ 
ever, impressed with Chhajju Ram, and in 
any case if the whole of his statement be 
read the difference in the loss to be assumed 
as suffered by the plaintiffs would merely 
amount to Rs. 45 per annum in comparison 
with tlie sum assessed. It is not quite clear 
exactly how the figure of Rs. 3,316 has been 
arrived at by the lower Court and there 
appears to be a slight miscalculation to 
the detriment of the plaintiffs ; but since 
there is no evidence on the printed record 
of the terms of Phiiaya Ram’s lease we 
are not disposed to increase the amount 
of the decree on the i)laintiffs’ cross-objec¬ 
tions. 

These cross-objections assert that the 
lower Court should have decreed the whole 
amount sued for, viz., Rs. 5,4U0. a claim 
which is not seriously pressed. It is, how¬ 
ever, contended that the lower Court should 
not have discounted the difference between 
the two annual rents for three years and 
decreed damages only at the present value. 
In our opinion the sum allowed is fair and 
reasonable and we decline to increase it. 

1 he appeal is dismissed with costs and 
the cross-objections are also dismissed. 

K. s. D. Appzctl and eross-objeclions 

dismissed 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 77 of 1924. 

September 10, 1924. 

Present: —Mr. Dalai, J. C. 
ZULFIQAR AHMAD— Defendant— 

Applicant 

VSHS 

ROBERT ELLTE T— Plaintiff—Opposite 

Party. 

Provincial Small Cause Courts .Ic^ of 1SS7), 
s. Jj— -Finding of fact—Revision —IIigh Court, poweo' 
of—Xegotiable In-itrinnents Act [XX\'I of ISSl),$.S7 
-Pro-note, alteration in, aftrr e.vecution, effect of — 
Liability, whether ilin-harged —Snit on pro-note — Ad- 
misiion of defen lant, eifeet of. 

Wlierc a lindin? of f-\ct is rocordocl l>v a Small 
Cause Court with hesitation, the Hi^h Court is en¬ 
titled to satisfy itself, under s. 25 of the Provincial 
Small Causj Courts Act, wliethsr the decree passed 
by the Small Cause Court is nc-eording to law. 

Under s. S7 of the Xcffotiable Instruments Act where 
an alteration is made in a pro-note after its execu¬ 
tion without the knowledge or the consent of the 
maker the pro-uote becomes void, but tlic alteration 
has not the effect of discharging the liability of the 
maker, [p. 42.'J, col. 2; p. 424, col. 1.] 

W'here in a suit o.i a pro-note wliich has been 
altered subserjucntly to its execution without the 
knowledge or eoiiseat of the defendant, tlie defendant 
admits the claim but alleges that the dal)t is re-payable 
in a certain manner the suit may be decreed in ac- 
canlnnce with the admission, witliout any reference to 
the pro-n<»te. [p. 421, col. 1.1 

Ourchandra Das v. I^ra.ianun Ktunar Chand, 3.3 C. 
812; 3 C. L. J. 303; 10 C. W. N. 783. distinguished. 

Revision against the decree of tlie Ad¬ 
ditional Jiulgo, Small Cau.se Court, Luck¬ 
now, dated tlie 11th April 1924. 

Mr. Ml Mohammad, for tlie Applicant. 

Mr. B. iV. Sharpha, for the Opposite Party. 

JUDGMENT.—It was first objected 
on be'.iaU of the jilaiutiff-respondent that 
no such application a.s the pre.sert lay 
under s. 25 of the Provincial Small Cause 
Courts Act as there were clear findings 
of fact by the Subordinate Court, liiis 
Court has to satisfy itself whether the 
decree of the lower Court is according to 
law. The finding of fact has been recorded 
with hesitation. There is a change made 
in the pro-note in suit at the place Avhere 
the rate of interest is in.serted. Something 
was written first and then erased and ^ 
entered til ere. The defence was that the 
word 20 was originally entered and the 
plaintiff had made the alteration. The 
defendant admitted having received Rs. 200 
and liis plea was that tlie monej’ was re¬ 
payable in two years at the rate of Rs. 20 
per month. The pro-note was executed on 
3rd December 1923 anrl the suit was institut¬ 
ed on I5th February 1924, so if the defence 


424 


TYEBBHAI ES8UBHAI V. ABDUL HtJSEIN. 


was accepted only Re. 40 would be due at 
the time of the inelitution of the suit. 
In one place the learned Judge states that 
the alteration was not made subsequent to 
the execution of the document but at another 

place he does not insist upon this finding 
and gives reasons why the suit should be 
dereed even if the alteration were made 
subsequent to execution. There is thus 
no clear finding of fact and this Court is 
entitled to interfere if it thinks that the 
full amount cannot be decreed in the case 
of alteration being made subsequent to 
execution. I think that this Court is 
entitled to interfere. 

What the case of the defendant-applicant 
is , is already explained. He goes further 
and says that because of the change he is 
exempted from all liability. Such does not 
appear to be the law. Under s. 87 of the 
Negotiable Instruments Act No. XXVI of 
1881 the instrument is rendered void but 
in the first para, nothing is said as to the 
alteration amounting to a discharge of 
liability. In llie case of alteration being 
made by an indorsee the indorsor is dis¬ 
charged from liability. This provision 
clearly indicates that there will be no 
such discharge in any other case. The claim 
is admitted by the defendant and he 
alleges that the debt is re-payable at Rs. 20 
per mensem. On that contract and on his 
admission, without any reference to the 
pronote, he is liable to re-pay the debt in 
the manner stated by him. The case quoted 
by the learned Counsel: Gitrchandra Das v 
Prasanno Kumar Chand (l)doe.s not support 
the proposition of law advanced by him. In 
that case the plaintiff wanted to use the 
pro-note as an acknowledgment of a debt 
to save the suit from limitation. Obvious¬ 
ly a void document cannot be accepted as 
an acknowledgment. Here there is no 
necessity for the plaintiff to make use of the 
pro-note in any manner, having regard to the 
defence. It is obvious that the alteration 
was made and this is admitted on behalf 
of the plaintiff also. There is no reason 
to believe that it was made prior to execu¬ 
tion. There was no such allegation made 
by the plaintiff. No mention of the altera¬ 
tion was made in the" plaint itself. It 
was concealed until detected in Court I 
hold, therefore, that the alteration was made 
s^^|equently and that the instrument is 

i- CD 33 O. 812; 3 O. I,. J. 363; 10 0. W.». 733 . 
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In these circumstances I accept the 
defence. As pointed out Rs. 40 was due at 
the lime of the institution of the suit and 
the claim for the balance was prematuie. 
Receipt of Rs. 15 is admitted in para. 2 
of the plaint. The suit, therefore ought to 
have been decreed for Rs. 25 only. 

In the result I reduce the amount of the 
decree to Rs. 25 and allow no costs to the 
plaintiff. The defendant shall receive no 
costs of the lower Court but shall receive 
costs on the amount of success here. The 
defendant has admitted his liability to pay 
at the rate of Rs. 20 per month and that 
lial)ility will continue. 

z. K. Order accordingly. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Suit No. 

5240 OF 1922. 

March 1. 1923. 

Present: —Mr. Justice Fawcett, 
TYEBBHAI ESSUBHAI THANAWALLA 

—Plaintiff 

ABDUL HUSEIN TYEBALLY— 

Defendant. 

Arbitration — Proceedings, nature of—Failure to hear 
parties — Misconduct. _ . , j 

The enquiry before an arbitrator is ossimilateo 
as near as may be to the prcceeding? on a trial 
the Courts, lu the ordinary course, at the appoiute 
time and place the parties appear with their witness 
to support their respective cases, [p-^^o, col. l.J 
Ganga Sahai v. Lekkraj Singh, 9 A. 25.q 5 
Dec. (s. 8.) fi04 and Amir Begavi v. 

Husain, 23 Ind. Cas. 625; .^6 A. 336 at p. 343 ; 1^» 

W. N. 755; 1 O. L. J. 249; 12 A. L, J. 53i; DO. O. 
120; 16 Bom. L. R. 413: (1914) M. W. N. 4 ^ 2 ; 16 M. L. 
T. 35; 27 M. L. J. 181; 19 C. L. J. 404 (P. C.). 

If the parties are not given notice of any meeting 
in the ordinary case that would clearly araoimt 
misconduct on die part of the arbitrators, [loifl-1 
There must be clear justification appearing, bejore 
the Court can allow a contention that the ^,»****, 
had power to decide without hearing the parties. IP* 

Johnston v, Cheape, (18171 5 Dow. 247; 16 R. R* 

3 Scots. R. R. 374; 3 E. R. ISleand French « 

V. Owners of SS. Tsurushima 3/aru, \.192D 37 1. L. 
961, discussed and distinguished. . 

FACTS.— The matters in dispute 
between the parties were referred to the 
bitration of two Engineers who appointed 9m 
umpire. The plaintiff’s Legal Adviser sn^ 
gested to one of the arbitrators that heiow 
giving the awards they should call boUi tn 
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parties and allow them to state their res¬ 
pective cases. The arbitrators, however, 
gave their award withouthearing the parties. 
Thereupon the plaintiff applied to have the 
award set aside on the ground of mis¬ 
conduct. 

Mr. Setalvad, for the Plaintiff. 

Mr. Mtinshi, for the Defendant. 
JUDGMENT.— [After stating the facts 
of the case his Lordship proceeded;—] The 
plaintiff alleges that he was anxious to be 
heard by the arbitrators and to lay before 
them his evidence on the question of 
damages to be awarded to him. 

The ordinary rule is that the enquiry 
before the arbitrator is assimilated as near 
as may be to the proceedings on a trial in 
the Courts. In the ordinary course, at the 
appointed time and place the parties appear 
with their witnesses to support their res¬ 
pective cases, as stated in Russell on Arbi¬ 
tration, 10th Edition, page 379. This rule has 
been applied in India. I need only refer 
to the leading case of Ganga Sahai v. 
Lzkhraj Singh (1) and the Privy Council 
case of Amir Begam v. Badr-ud-din Husain 
(2j, where it is said :— 

“If irregularities in procedure can be 
proved which would amount to no proper 
hearing of the matters in dispute there 
would be misconduct sufficient to vitiate 
the award without any imputation on the 
honesty or impartialit 5 ^ of the arbitrator. 

Therefore, if the parties are not given 
notice of any meeting, in the ordinary case 
that would clearly amount to misconduct 
on the part or, the arbitrators. The only 
question here is whether the case is an 
exceptional one to which this ordinary rule 
does not apply. Mr. Munshi for the de¬ 
fendant relies upon the case of Jo/inston v. 
Cheape (3). The submission in that case 
recited that the arbitrator had been ap¬ 
pointed on account of his skill and know¬ 
ledge of the subject, and it was held that 
the arbitrator was justified in refusing to 
receive certain evidence offered by one of 
the parties, if taking all the matters alleged 
to be facts into consideration, with his own 
local knowledge to guide him and all the 
circumstances in his view, he felt that such 

(1) 9 A. 253; 5 Ind. Dec. (n. s.) 604. 

(2) 23 Ind. Cas. 625; 36 A. 336 at p. 343; 18 0. W. 

N. 755; 1 O. J.. J. 249; 12 A. L. J. 537; 17 O. C. 120; 

16 Bom. L. R. 413; (1914) M. W. N. 472; 16 M. L. 
T. 35; 27 M. U J. 181; 19 C. L. J. 494 (P. C.). 

(3) (1817) 5 Dow. 247; 16 R. R. 114; 3 Sooia. R. R. 
m\ t fi. R. 131S. 
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facts would have no effect upon his deter¬ 
mination. 

Tiiat case scarcely applies liere. For, 
first of all, there is no recital either in the 
consent terms or in the order of reference, 
which was approved by llie parties, that the 
arbitrators were appointed on account of 
their fkill and knowledge of the subject. 
Secondly, this is not a case where the 
arbitrators merely refused to liear evidence, 
but a case where they refused to liear the 
parties at all. Therefore, tliis and similar 
rulings about arbitrators not e.xamining 
witnesses do not, in my opinion, suffice to 
justify the departure from the general rule 
I have referred to. Then there is the fur¬ 
ther point that the order approved by 
the parties clearly contemplates the arbi¬ 
trators examining witnesses, so that it can¬ 
not be said that the terms of the order show 
that tlie parties had agreed that the arbi- 
tratois sliould decide the matter without 
hearing the parties. No doubt there is the 
qualification “if they think fit/’ but I am 
inclined to agree with Mr. Selalvad’s con¬ 
tention that this relates merely to the ques¬ 
tion of examining the witnesses upon oath, 
etc. As bearing on this matter, I may refer 
to Frznch Government v. Owners of SS. 
Tsurushima Maru (4). In that case it was 
proved to be tlie present practice in com¬ 
mercial Arbitrations for the arbitrators to 
act as Advocates unless the parties gave 
notice of their desire to attend in ])erson 
or by Solicitors or by Counsel; and as tlie 
arbitration clause there provided tliat the 
arbitrators should be “commercial men”, it 
was held no evidence of misconduct that 
the umpire, without hearing the parties, 
had made his aw -.rd on the case as present¬ 
ed by the arbitratori. But tiiat is a very 
different case to this one, and it goes to 
show that there must be clear justification 
appearing, before the Court can allow a con¬ 
tention that the arbitrator had power to 
decide without hearing the parties. 

Therefore, though I am reluctant to in¬ 
terfere with an award of this kind, I think 
that the omission did clearly amount to 
“ misconduct,” rendering the award liable 
to be set aside, under para. 15 of Sch. II 
of the 0. P. C. 

As the parties do not agree to the matter 
being remitted to the arbitrators for re-con¬ 
sideration, the award is set aside with costs. 

u. s. D. Order accordingly. 

(4) (1921) 37 T. L. R. 261. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 
Secon'D Civil Ai’I’eal No. 181 of 1923. 

Oololjer 1 1. 1924. 

P/csc?)i:—Mr. Wazir lla.san, A. J. C. 
MOilAX LAL -Plaintiff— 

AriMCl.LANT 


IT ) 

Musammat DUAX KUAR and others— 

I)F.FF,N1)ANT.s - - RESPoN Di:NTS. 

Ilin ln hue -Mort'j I'jc }>y wi(l->w-Onr i-.nis con<H- 
tions -DecUirntion, suit for, by rere.rsioner- Seces^ity 
ior loan—Conditions not justiHe I - helie.t. 

■ AVhei-e in a suit bv t\>e ivversion-r of a dec-as^d 
Hin-lu hr a dedmUioa that a de-J of mortgage exe¬ 
cuted bv the. widow of the deceased is invalid and 
void as^ against the plaintitlf, the Court linds that 
th'^re was necessity for the loan but lhat there was 
no’necessity for the onerous ouK itions hud down in 
the devl the pUiinlitT is eniuh'd to a decdarafuni 
th'it the conditions shall not be binding upon him. 
%JihKlkan V. .lao , p.. 7H1; M 

T A 278- ll'.)2l) A. I K. tl .C/) l-'l; o I . L. i. 131, 

If. Bom L U 732; 20 L. W. 'dSo-, 17 iM. L. J. 321); 2 

i L R 230 :15 M. L. T. 177; 11 O L. .1- G52; 22 

A L. J. 050; P. R. 5. A. U*. C.) 120; 20 C. W. N. 

203; lOO. & A. L, R. 1384 C.). followed. 


Appeal against a decree of the Subordi¬ 
nate Judge. Klieri, dated the 10th February 
l923, preferred against that of the Mtinsif, 
Kheri, dated the 3rd October 1922. 


Mr. A. P. Sen, for the Appellant. 

Ui\ Mohan LalTiwari, for Respondents 

Nos. 2 and 3. 


JUDGMENT.— This is the plaintilT’s 
appeal and it arises out of a suit foi a decla¬ 
ration that the deed of mortgage dated the 
17th June 1921 executed by Musammat 
Dhan Kuar defendant No. 1 in favour of 
Tjalta Prasad defendant Ni>. 3 for a sum of 
Ks 1 000 is invalid and void as against the 
plaintilf.The mortgage in que.stion relates to 
iwo biswas IS bisivansis zemindari share 
of mahai Ram Sahai in Mauza Aliapur, 
Par-ma Aurangabad, District Kheri. This 
6uatAis a pari of the larger share of 4 biswas 
18 belonged to one Kpf* 

Nath, who three years 

institution of the ore gnt suit - defend¬ 

ant No. 1, Musammat DllUlHKuar, is Kedar 
Nath's widow. She executed the mortgao'e 
in dispute. The plaintiff is the nearest 
reversioner entitle;! to succeed to the estate 
of ICedir Nath on the death of lus widow. 
The plaiutiif challenged the deed of mort¬ 
gage on various grounds. The money 
borrowed under the deal in question wis 
borrowed for the purpo.se of meeting the 
expenses of the marriage of the infant grand¬ 


daughter of Kedar Nath. Both Courts are 
agreed that that was a legal necessity for 
Avliicli the mortgage could validly be made 
and that finding is not challenged in second 
appeal. The argument in tliis Court, how¬ 
ever. is that so many and so much of the con¬ 
ditions of the deed of mortgage as ^e 
onerous in tlieir nature are not proved by 
tlie creditor mortgagee to have been pro¬ 
cured under the pressure of any legal 
necessity on the estate of the deceased 
Kedar Nath. The judgment of the Court 
of first in.stance deals with this argument 
but refuses to give effect to it for the reason 
that the present suit was not a suit for 
redemption. 

Tlie conditions of the deed of mortgage 
aizaiust which the attack has been made are 

O 

as follows :— 

(U Term of the mortgage twenty years 
certain. 

{2) Possession over the mortgaged pro¬ 
perty in lieu of Rs. 400 only. 

(31 The balance of Rs. 600 to carry in¬ 
terest at 12 per cent, per annum compound- 
able six-monthly at the same rate. ^ 

(4) if no redemption on the expiry oi 
twenty years a furtlier seeurilj" as agains 
rerlemptiun for another ten years.^ 

(5) I'Mieclosure on the expiration of tn 
last mentioned period of ten years. ^ 

The Court of first instance is of 
that these terms are onerous. I accept tnat 
opinion. The creditor has entirely f^de 
to show any legal necessity for ' 

The same Court further points out Jhat 
income of tlie mortgaged property 
Rs. 180 a year while tlie interest at the rare 
of 12 per cent, per annum on the sum poi- 
rowed amounts to Rs. 120 only. Bearing 
this fact in mind it is perfectly clear to me 

that the conditions of the deed of 

are wholly oppressive. The view !aken y 

the Court of first instance that no reiiei 

can be granted to the plaintilf in this s 

” A\y pf ctx\ tHci ©rroticous* ^ i « 

IS in my judgmeux for a declara- 

The plaintiff clearly‘*Si';;|:e mortgage^ 

tion as to the inv'alidity of tif ^ cannot b® 

a whole. Surely if the whol?*«- no reaspn 

declared to be invalid there fl^d cannot 

why that part of it. which is invaU if 

bi so declared. Indeed the relief.'^ 

refused will never be open a^ain ' j*- 


ed an 


plaintiff. 

Tne argument oa behalf of the respoS?^ 
ents is thu there was no specific issiif??? 
to the legal necessity in respect oftj 
various terms of the mortgage - tcansactio 




)X3i. 
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But the wider issue which the pleadings 
raised as to the legal necessity or otherwise 
of the mortgage as a whole embraces the 
point now being considered. This was 
pointed out repeatedly by their Lordships 
of the Privy Council in a series of decisions, 
the last of which is Radha Kishun v.Jag 
Sahu (1). But apart from this the judg¬ 
ment of the Court of first instance clearly 
shows that the parties were well aware of 
the legal situation and the point is indeed 
discussed at some length by the learned 
Munsif. I am, therefore, of opinion that the 
plaintiff’s suit should not have been dis¬ 
missed in its entirety. 

The appeal is accordingly allowed, the 
decreesof the lower Courts are set aside and 
the plaintiff is granted a declaration to the 
effect that the terms of the deed of mortgage 
mentioned in the earlier part of this judg¬ 
ment are not binding on the plaiutilY.^ The 
result of this declaration of course is that 
the mortgage stands as a _ usufructuary 
mortgage in lieu of the entire amount of 
Rs. 1,000 redeemable according to law. 

In view of the fact that the point which 
has now succeeded was not prominently put 
before the lower Appellate Court I think in 
the interest of justice that the parties shall 
bear their own costs in this Court and in 
the Court below but that the plaintiff shall 
receive his two-thirds costs of the Court of 
first instance from tlie defendants. 

2 K Appeal allowed. 

(1) 80 Ind. Cas. 701; 51 I. A. 278; {im) A. PR. 
(P. C.) 181; 5 P. L. T. 431; 20 IJoin. L. U. *32; 20 L. 
W. 285; 47 M. L. J. 329; 2 P. L. R. 259; 3 j M. L. T. 
177; 11 O. L. J. 052; 22 A. L. J. 959; L R. y A 
(P. C.) 129; 20 C. W. N. 293; 10 O. & A. L. R. 1438 

(P. C.). 
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BOiyiBAY HIGH COURT. 

First Civil Appeal No. 125 of 1917. 

June 30, 1921. 

Present :—Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Shah. 
VALLABHDAS NARAYANJI and another 
—Claimants -Appellants 

versus 

Th'? special land ACQUISITION 

OFFICER FOR RAILWAYS and another— 
JS. Opponent and Counter-Claimant— 

Ubsponuents. 

.Jut' Land Acguwtition—Khoti riRaje-'l-Ilmti lan'.ls^ 
Occupiers, whether can acquire title iy prescription 


--Compensation—Apportionment between kliot and 
occupiers. 

(Certain 6/jaH land in a village wa.s aociuired 

under the Land Acquisition Act. It appeaivd tliat 
the villagers had been accustomed to cut grass on 
the waste lands if it was required for feeding ihc-ir 
animals or ft*r sale, and had enedosed such lands and 
sold them by registered deeds to the knowledge of 
the kkot who never interfered with the exercise of 
these rights: 

Held, (1) that the villagers acquired proprietary 
rights in the lands so enclosed and dealt with and 
were, therefore, entitled to compensation ; [p. 429, 

col. 1 ] 

^2) that the compensation money should be divided 
in the pi’op u'tion t)f one to the Ichot and two to the 
occupier, [p. 428, col. 1; p. 429, col. 2 ] 

Vasudev Hhaskar Pendse y. The Cullector of Thana, 
(1879) P. J. 274 anil Hurischandra v. iyorabji, (lt-97) 
P. J. 9, distinguished. 

The acquisition of rigiits by proscription is open in 
law to villagers in khoti villages against (he khot. what¬ 
ever his rights under the lease from (Jovernnient may 
be. LP-42.», col. 2.] 

First appeal against tlie decision of the 
Assistant Judge, Thana. in Reference No. 5 
cfl915. 

Messrs. R. IT. Desai an<l J. G. Rcle, for 
the Appellants. 

Mr. IV’. B. Pradhan, for tlie Respondent. 

Mr. Bahadurji, Acting Advocate-Gcneial 
(with him Mr. N". Putkar), lor the Ciown. 


JUDGMENT. 

Macleod, C. J.—Tins is an appeal 
from the decision of the Assistant Judge 
of Thana in Reference No. 5 of 1915. In 
1910 a strip of land on the east side of the 
G. I. P. Railway l)elween Kuida and 'i'hana 
was notified for acquisition in order tliat 
the line miglit be widened. TJiis Refer¬ 
ence refers to a portion of that strip 
situated in the Vikhroli village, and the 
hands in other companion References are 
all similar lands either in this village or 
in the village of Kanjur tlnough which 
the line passes. 

With regard to the apportionment of 
the compensation in those cases in which 
the claimants had proved that they Avere 
in occupation of bhati lands, in the pro¬ 
portion of one to the Ichot and two to the 
occupant, the Ichot claims to be entitled 
to the whole of the compen.^^ation, Avliether 
he was in occupation of the lands or not. 
This is a question wliich seems to liave 
arisen, and mu.st always necessarily be 
arising, in Salsette, in case.s of compul¬ 
sory acquisitions, because there have been 
a number of instances in Salsetie where 
what may be called khoti grants have 
been made in old times by Government-to 
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various individuals in order to encourage 
better cultivation in the villages granted, 
and it has come to be understood that with 
regard to bhati lands the compensation 
money should be awarded in the proportion 
of one to the khot and two to the occu¬ 
pants. It has been tiiought on principles 
of equity that the compensation money 
should be apportioned in this way, although 
the occupants may have proved that they 
had the riglit to occupy the grass lands 
and retain tlie whole of the produce with¬ 
out paying any assessment to the khot. 
That being the case, I see no reason why 
any alteration should be made in the 
apportionment of compensation in those 
References in which it has been proved 
that the lands in Reference were bhati 
lands in the occupation of particular in¬ 
dividuals who claimed the rights of occu¬ 
pancy. 

An enormous amount of learning seems 
to have been devoted to this case on the 
part of the legal advisers on both sides, 
as 1 see that this question how the com¬ 
pensation should be apportioned was argu¬ 
ed for twenty days before the Assistant 
Judge, and 1 do not know which to admire 
most, the patience of the Judge or the 
ingenuity of the learned Counsel. But it 
seems tome that a great deal of the time 
taken up might have been saved if the 
parties had really rconsidered what was 
the real issue. Most of the arguments on 
the issues which were raised by the Assist¬ 
ant Judge appear to me to have been 
purely academical. There was no necessity 
to construe Bombay Regulation I of 1808, 
nor was there any necessity to consider 
clause by clause the lease to the khot of 
the villages of Vikhroli and Kanjur. What¬ 
ever rights the khots acquired under the 
lease between themselves and Government 
in 1837 to the waste lands in these vil¬ 
lages, even assuming for the purposes of 
this case that they became absolute pro¬ 
prietors of the soil, that would not prevent 
other persons acquiring rights against the 
khot either permanent or otherwise under 
the general law. 

I may take the opportunity here of 
pointing out how a great deal of confusion 
has arisen in these cases and other similar 
cases which have come before the Courts 
by the use of the w'ord “-ujar/cas." Evi¬ 
dently the word “ warkas " was originally 

applied to that land in the neighbourhood 
rice lands from which the villagers pro¬ 


cured from times immemorial rough grass 
and branches for the purposes of rab 
burning on the rice fields, and it is ad¬ 
mitted that allhough the villagers or SHfi- 
dai-s in occupation of a particular area of 
rice land have a right to collect 7y/6 mate¬ 
rials from tlie adjacent waste lands, they ■ 
have no proprietary interest on account of 
that in the soil, so that in the case of 
those lands it might well be, if they were 
compulsorily acquired, the villagers or 
siitidars would have no right to any part 
of the comjiensation. The ci^se of Vasudev 
Bhaskar Pcndse v. The Collector of Thona 
(1) has been referred to as showing that 
the villagers have no rights wliatever in 
any waste lands, for whatever purpose they 
are used. But what was decided in that 
case appears at page 286 :—" The general 
conclusions at which we have arrived are 
these, viz., that the holders of rice fields 
in tlie Konkan, whatever may be their 
tenure of such fields, are not proprietms 
of the soil in the ‘ n'or/cos’ lands held hy 
them : and that they are not entitled either 
by custom, or prescription, or, (so far as 

appears in the present ease), by any grant 
or recognition on the part of the Govern¬ 
ment to cut down leak or other specially 
reserved trees growing on 'uarkas' 
of which they are the occupants. The 
plaintiff, therefore, cannot have a decree 
declaring him entitled to cut down such 
trees.” So that the di'^tinclion between 
uaj'kas land, which could be considered 
as appertaining to the cultivaiion of rice 
fields, and waste lands producing grass, 
which are better styled bhati lands, was 
not dealt with in the judgment. So it 
seems to me that, that is a very good 
reason why the decision in Harischandra 
V, Sorabji (2) is not an authority in the 

case now before us. The learned Judges 
considered that the question before them 
was concluded by the decision in Vaffudcv 
Bhaskar Pendse'scase (1). They say: “II arkds 
lands are waste lands, and are, therefore, in¬ 
cluded in the grant made by the Stateof 
lands to the original grantee. The righ 
to take i-ab from these lands for manui- 
ing rice lands confers no title to the soi 
or the trees growing in it, which lemain 
the property of the grantee.” Therefore, 
in that case the Coui*t was not consider- 


(1)(1879) P.J. 274. 
(1897} P. J. 9. 
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ing bhati lands but warkas lands proper. 

This question arose in First Appeal 

No, 149 of 1903 and No. 11 of 1904 with 

regard to bhati lands in Malad, and 

although the khoti grant in that case may 

not have been worded in the same wav as 

% 

the khoti grant in this case, the decision 
that bhati lands are distinct from xcarkas 
lands which are appurtenant to rice hold¬ 
ings is directly in point. 

It comes to tins, therefore, that as these 
bhati lands were included in the village 
of Vikhroli, it may be said they were in¬ 
cluded in the lease which Government 
granted to the khot in 1837, and it might 
also safely be assumed that for centuries 
the villagers in Salsette have been accus¬ 
tomed to cut grass on the waste lands, 
if it was required for feeding their ani¬ 
mals or for sale, and it nowhere appears, 
at any rate in this village, that the khot 
has ever interfered with those rights of 
cutting grass. That of course by itself 
would not be sufficient to create anything 
in the nature of occupancy rights. But 
we find in these cases the evidence shows 
that a great deal more was done than 
merely entering on the land w’hen the 
grass was ready to cut and removing the 
grass. These grass lands have been en¬ 
closed. They have been sold by register¬ 
ed sale-deeds. Thej' have passed from 
hand to hand under these sale-deeds, 
and the khot was perfectl}’^ aware that the 
villagers were enclosing these grass lands 
and were treating them as if they belonged 
to them. In that state of affairs it is im¬ 
possible to say that the villagers could 
not acquire by such action proprielaiy 
rights in the lands so enclosed and dealt 
with. There is no suggestion in this case 
that these lands had not been so dealt 
with for a period of twelve years and 
upwards. It would follow, therefore, unless 
the khot chooses to contest the ques¬ 
tion in a regular suit by endeavouring 
to regain possession of grass lands of this 
nature, that the villager-claimants in these 
References have acquired an interest in 
the land in Reference 

It is not necessary for the purposes of 
these References to define exactly what that 
right is. But it is certainly clear that they 
have been in possession of these lands, 
and have taken the profits of these lands, 
and have paid no assessment for them, 
and so they might certainly have made a 
perfectly good case for receiving the 
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whole of the compensation. But it seems 
to have been recognised in other similar 
cases not only on the east side of the 
island but also on the west side, that s( me 
residuary interest remained in tlie khot 
which entitled him to share in the com¬ 
pensation, and as this question was not 
fought out before the Assistant Judge, 
and considering all the circumstances and 
the previous recognition of this method of 
apportionment, I do not think there is any 
reason Avhy it should be disturbed. It 
evidently was in the past recognized as a 
compromise between the conflicting inte¬ 
rest of the khot and the villager-occupants 
who had been accustomed to take grass for 
their own purposes from the grass lands 
without paying anything by way of assess¬ 
ment to the khot. Therefore, I think, that is 
the ground on which all these References 
ought to be decided, and we make it clear 
that there was no necessity for the findings 
on various issues which were raised in the 
lower Court, in particular issues Nos. 1 2 
3, 4 and 5. 

***** 

Shah, J.— .The main question in 

these appeals round which the arguments 
have ranged is the question of apportion¬ 
ment. The khot claims the whole of the com¬ 
pensation in respect of these bhatilands. On 
the other hand the villagers claim to have 
a substantial interest in these bhati lands 
on account of the long and continued 
user thereof adversely to the khot, and 
claim to be entitled to the compensation 
in lespect of those lands. It is not neces¬ 
sary for the purpose of deciding this 
question of apportionment to consider the 
points relating to the construction of Re¬ 
gulation 1 of 1808, nor is it necessary to 
deal with the general question as to whe- 
tlier under the lease the khot did or did 
not acquire any right to the bhati lands or 
other waste lands. Whatever his rights 
under_ the lease may be, it is quite clear 
that, if the occupants of the particular 
plots acquired can show that tliej^ have 
been in enjoyment of the respective plots 
for over twelve years, and have enjoyed 
those lands in their own right, there is 
no reason why thej^ should not acquire the 
•interest which they claim to have in those 
lands. The acquisition of rights by pres¬ 
cription is open in law to these villagers 

against the khot, whatever his rights under 

the lease may be. The Government do 
not claim any interest in the land sucl^ 
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as might go to reduce tlio market-value of 
the laud acquired under the Land Ac¬ 
quisition Act. The lower Court has con¬ 
sidered the question of the enjoyment of 
each particular ]dot by a particular indivi-' 
dual very carefully, and has dealt with 
that i)art of the case fully in the judg¬ 
ment. In the course of the argument, no 
attempt has been made on behalf of 
the khot excc]''t in relation to a few 
plots to show that the conclusion of the 
lower Court on evidence with regaixl to the 
possession and enjoyment of each parti¬ 
cular plot V)y each particular liolder is 
open to any objection. These conclusions, 
therefore, must I)g’ accepted to be right 
with regard to the enjoyment and posses¬ 
sion by particular villagers of tlie parti¬ 
cular plots in C[iiestion. If we accept 
those findings, it is clear that the villagers, 
who arc shown to have enjoyed and held 
these lands for a number of years to the 
knowledge of the khot, and without any 
assertion on the part of the khot, against 
their enjoyment, are entitled to a sub¬ 
stantial share in the compensation. On 
that ground it is clear that the claim of 
the k/iot to the whole of the compensation 
cannot he allowed. If once the conclusion 
is reached that the khot is not entitled 
to the whole of the compensation in 
respect of each plot acquired, then as 
regards the apportionment between the 
khot and the villager there is not any 
serious difference between the parties. In 
previous cases the occupant and the khot 
have been held entitled to share the com¬ 
pensation in the proportion of 2 to Lit is in 
the same proportion that the lower Court has 
directed the apportionment of compensa¬ 
tion in these cases; and in spite of the desire 
of the occupants expressed through their 
Pleider in the course of argument, for the 
first time, that they should get the whole 
amount, there is no reason whatever to 
think that that is not a fair and equitable 
apportionment under the circumstances. 
The fact that they have filed no cross-ob¬ 
jections, and have raised no objection in 
the lower Court to allow the compensation 
to be divided in that proportion goes a great 
way to show that they have all along un¬ 
derstood their rights to be as determined by 
the lower Court. That proportion has been 
accepted in some of the earlier decisions of 
this Court with regard to the bhati lands, 
and that proportion, I think, may proper¬ 
ly be accepted in these cases. 


I desire to add a word with reference to 
the decision in Harischandra v. Sorabji (2) 
which has been relied upon by Mr. Desai 
as showing that all tliese bhati lands are 
on the same footing as ihe warkas land, and 
that no length of enjoyment of such lands 
would give any right of ownership over the 
same to the holder. I do not think that that 
decision has any such effect. That case 
was decided reall.v on the evidence in that 
case; and it is pointed out that in the ab¬ 
sence of an 3 'evidence the learned Judges 
declined to assume that the sutidars as 
such had become the owners of the soil in 
the irai'kas land They referred to the case 
of VosiudatJ Bhaskar Pendse v. The Collector 
of Thana (1), in the judgment. It is clear 
to my mind that neither that case nor 
Vasudev Bhafikar Pendse's case (1) helps 
the khot in the present case, because 
the lands with which we are concerned 
are not exactl.v of the class of xvarkas 
lands with which the Judges were con¬ 
cerned in that particular case; nor can 
1 accept those cases as layin.g down the 
general proposition, which it is contended 
lliej- do, that in no case can warkas land be 
acquired hy the holder by adverse posses¬ 
sion against the khot. But in the present 
case we are not concerned wdth the effect of 
these decisions on what may he described 
as proper w’aj’Aras land. These bhati lands 
stand on the same footing for the purpose 
of acquisition of rights bj' prescription as 
ordinary lands; and I see no reason why 
these villagers w'ho have been enjoying the 
produce of these grass-growing lands, 
should not have the benefit, which the law 
gives to such occupation and enjoyment, 
as against the khot. As regards the few 
lands, as to which Mr. Desai contended that 
the acquisition of rights by adverse posses¬ 
sion was not established, I am of opinion 
that he has failed to show that the conclu¬ 
sion reached by the lower Court is w^ng. 

K. s. D, Appeals dismissed. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 333. 

OF 1921. 

July 2, 1121. 

Present: —Mr. Justice Broadway and 
Mr. Justice Moti Sagar. 

ANANT RAM axd others — 
Plaintiffs—Appellants 

'VCVSUS 

RAM RATTAN and others — 
Defendants—Respondents. 

Custom or personal law — IH'jh caste, Hindus — 
Presumption—Joshi Brahmans of Saila Knlan, Tahsil 
Garhshankar, District lloshiarpur —N^ccessiou—• 
Daughters versus collaterals. 

Tlie initial presumption in the case of high caste 
Hindus is that they are governed by their p:-rsonal 
law. [p -431, col. l.J 

Joshi Brahmans of Mauza Saila Kalan, Tahsil 
Garhslmnlcar, District Hoshiarpur, are not goveraed 
by custom and among tliem daughters arc not exoUul- 
od by collaterals in th? inittiT of succession to 
ancestral property, [p. 431, col. 2.] 

Second appeal from the decree of the 
District Judge, lloshiarpur, dated the 14th 
Decemljer 1920, affirming that of the Sul)- 
ordinate Judge 1st Class, Hoshiarpur, dated 
the 26th July 1920. 

Dr. Nand Lai, for the Appellants. 
Bakhshi Te/c C/tand and Jagan Nath 
Bhandari, for the Respondents. 

JUDGMENT. 

Broadway, J.—The parties to the suit 
giving rise to this appeal are Joslii Brah¬ 
mans of Mama iSaila Kalan in the Garh- 
shankar Tahsil of the District of Hoshiarpur. 
The property in suit has been held to be 
ancestral, and the only point for determina¬ 
tion in this appeal is whether succession 
to this property is governed by Hindu Law 
or by custom. Admittedly if the Hindu 
Law is applicable, Jhall’s daughters are 
entitled to^ succeed, but the plaintilTs-ap- 
pellants claim that they are governed by 
custom under which they as collaterals, 
exclude Jhallas daughters. Now, tlie 
initial presumption in the case of high caste 
Hindus has been held to be that .tliey are 
governed by their personal law. The 
initial presumption, therefore, in this case 
is that the parties are governed by Hindu 
Law. It is claimed that this prestimption 
is rebutted by the answer to question 45 
in the Riwaj'i-am of Hoshiarpur District 
according to which Brahmans are said to be 
governed by custom in matters of succession 
and daughters are excluded by collaterals, 
however, remote. Stress has been laid on 
the pronouncement of their Lordships of the 
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Judicial Committee in the case of Beg v. 
Allah Ditta (1), and it has been urged iliat 
full elle(-*t .should be given to the RiwaJ-i-aDi 
of this district. It is quite obvious that 
this Court is bound l)y the pronouncement 
referred to above, but the presumption is a 
rebuttable one and in my judgment the 
weight to be given to this entry in the 
Riivaj-i-am is considerably reduced by the 
fact that the compiler has noted that 
custom has veered round in favour of 
the (laugtliers and a very large number 
of instances are cited in support of 
this, the instances relating to practical¬ 
ly every class and sect, including Brahmans. 
In these circumstances I am of opinion that 
the Courts below have riglitly placed the 
oiHus on tlie plainlilYs appellanls and called 
upon them to prove the existence of a 
custom by which daugliters are excluded 
by collaterals. Dr. Nand Lai for tlie 
appellants has cited a large number of 
autliorities relating to Brahmans in Rohtak, 
Gurga(m, Kangra, Gnrdasiiin-, Jhang and 
other Districts. I do not consider it iicces- 
saiy to discuss these authorities as I am 
unalile to see tliat the mere fact that a cer¬ 
tain custom prevails among Brahmans in. 
Rohtak would establish that a similar cus¬ 
tom was in force in Hoshiarpur. The evi¬ 
dence on the record admittedly does not 
give a single instance of daughter being 
excluded by collaterals so far as Mauza 
Saila Kalan is concerned. 

Dr. Nand Lai, Jiowever, contended that 
the oral evidence produced established that 
the parlies were governed by the custom 
alleged. He has taken us through such 
portions of the depositions of the witness¬ 
es as he considered most favourable to 
liimself. The witnesses have deposed to 
what their opinion is on the subject. 
Doubtless, tlie opinion of respectable 
persons belonging to the same tribe and 
village would carry a certain amount of 
weight, but in the present case there are 
only two witnesses from the village in 
question, one a Rajput and the other a Jat. 
Their opinion on questions relating to cus¬ 
tom so far as Brahmans are concerned cannot, 
in my judgment, carry any weight. The 
other witnesses, some of whom are Brah¬ 
mans, belong to other villages, and I can¬ 
not regard their testimony as proving the 

(1) 3? Ind. Gas. .354: 15 P. R. 1017; 12 P. W. R. 1017; 
21 M. L. T. 310; 3.' M. L. .7. 615; 19 Rom. L. R. 
388; 15 A. h. J. 525; 21 C. W. N, 812; 44 C. 749; 26 
O.L. J.175; 44 I. A, 89 (P. 0.). 
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custom set up. In my view the plaintifFs- 
appellants, on whom the onus la\’, have 
failed to prove that the parties to the suit 
are governed by custom, or that any cus¬ 
tom exists by which daughters are excluded 
by collaterals. 

In tl'.is view of the case it is not neces¬ 
sary to discuss a preliminary point raised 
by Mr. Tek Cliand to the ellect that one of 
the apj)eliants, Gokal, having died in Octo¬ 
ber 1921, the appeal as against him _ and 
his interests had abated. In my opinion 
Mr. Tek Chand's contention is correct and 
that as far as Gokal was concerned, the ap¬ 
peal had abated. 

I would, therefore, dismiss this appeal 
with costs. 

Moti Sagar, J.— I agree. 

K. s. D. Appeal dismissed. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Suit 
No. 2676 OF 1921. 

October 12, 1922. 

Present: —Mr. Justice Pratt. 
NAZARALLY T. SINGAPOREVALLA— 

Defendant—Applicant 
versus 

V. V. KANEMAR VENKAPIYA— 
Plaintiff—Opponent. 

Bombay Rent {War Restrictions) Act (II of 1918), 
g (a )—Decree evicting tenant—Application for re¬ 
storation of possession —A'ofice of motioji lodged with 
Prothonotary—Limitation—Terminus a quo. 

On the 9tli September 1921, a decree was possed 
against the applicant directing him to give over pos¬ 
session of the premises in suit to the landlord on or 
before the 31st December 1921. Possession was ae 
a matter of fact given up on that date. On the 4 th 
October 1922, the applicant moved the Court for an 
order restoring him to the occupation of the premises 
on the original terms and conditions of his lease on the 
ground that the premises were not reasonably and 
oona fide required by the landlord for his own occupa¬ 
tion. It appeared that notice of the motion was given 
on August 25, 1922, and a copy was lodged with the 
Prothonotary on the same day: 

Held, that the application was barred by time, 
rp, 433, col. 1.1 

Hinga Bibee v. Munno Btbee, 31 C. 150; 8 C. W, 
N. 97, followed. 

It is only when the motion is brought on that an 
application can be said to be made to the Court. 
Tne notice of motion is not a proceeding in Conrt, 
is merely an expression of an intention to 
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apply to the Court given to the other party for his 
information. Similarly the copy of the notice of 
motion lodged with the Prothonotary does not amount 
to au application, it is only an intimation to the Court 
that an applic<ation is intended to be made [ibid.] 

FACTS.— The applicant was the tenant 
of the opposite party who obtained a decree 
for eviction of the former from the pre¬ 
mises occupied by him on the allegation 
that the premises were reasonably and 
bona fide required for his own use and 
occupation. The applicant was evicted 
from the premises in execution of the decree. 
More than six months after the date of 
such eviction the applicant made an 
applicantion under s. 10 (a) of the Bombay 
Rent (War Restrictions) Act, for an order 
restoring him to the occupation of the 
premises on the original terms and con¬ 
ditions of his lease and for recovery of 
compensation for wrongful eviction on the 

allegation that the opposite party had not 

occupied the premises within the period 
of six months from the date of his eviction, 
and that the premises were not reason¬ 
ably and bo7ia fide required by the opposite 
party for his own use and occupation on 
the date when he filed his suit for eject¬ 
ment of the applicant. 

Mr. F. S. Taleyarkhaii, for the Applicant. 

. Mr. N. P. Engineer, for the Opponent. 

JUDGMENT. .On this ap¬ 

plication, the first point that arises is one 
of limitation. Under s. 10 (a) the 

must be made within nine monthsof thed^e 
when the plaintiff obtains possession. The 
application ought, therefore, to 
made on or before September 30, ly-^* 

The motion, however, was not 
four days later, i. e., October 4, 

Mr. Taleyarkhan contends that the applica¬ 
tion is in time, because notice of motion was 
given on August 25, 1922, returnaWe on 
August 31, 1922, and that a copy of that 
notice of motion was lodged 
Prothonotary as required by r. on 

the day on which it was given, that is, 
on August 25. 1922. He contends that that 
is the day from which limitation shouW 
run, and that the mere fact that the notice 
of motion was not brought on was due lo 
the Solicitor's impression that as Kent 
Suit Judge was not sitting on Uriginw 
Side, the bringing on of the motion niigw 
be deferred. That is of course a mistaK^ 
for the motion could have been brougnw 
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on before any Judge. But the real point 
is whether the date on which the copy 
of the notice of motion was lodged with 
the Prothonotary should be taken as the 
date of the application or the date on 
which the motion was bi’ought on in Court. 
On this point, I feel no hesitation in 
deciding that the date of the application 
is the date on which the motion was brought 
on. It is only when the motion is brought 
on that an application can be said to be 
made to the Court. The notice of motion 
is not a proceeding in Court ; it is merely 
an expression of an intention to apply to 
the Court given to the other party for 
his information. Similarly the copj’’ of 
the notice of motion lodged with the Pro¬ 
thonotary does not amount to an applica¬ 
tion; it is only an intimation to the Court 
that an application is intended to be made. 
I am fortified in this construction of the 
rule by the ca.^e oi Hinga Bibee v. Munna 
Bibee (1). 

Mr. Taleyarkhan draws my attention to 
the case of Kuttayan Chetty v Ellappa 
Chetty (2). There the plaintiff's A^akil 
applied to the Registrar for an issue of 
the notice of motion according to the 
rules of that Court and a notice of motion 
was accordingly issued by the Registrar, 
The Madras High Court held that the date 
of the application to the Registrar for 
the issue of the notice of motion was the 
terminus a quo for the purpose of limita¬ 
tion. But the distinction is obvious, for 
undertheMadras High Court’s Rules, itis the 
Court that issues notice of motion. There¬ 
fore, an application to the Court to issue 
notice presupposes that an application has 
been made to the Court. Under the Rules of 
this Court, no application is made to the 
Court for issuing notice of motion and the 
Court is not moved until the day in which 
the motion is brought on. The motion, 
therefore, is time-barred and I must dismiss 
it with costs. 

K. 8, D. Motion dismissed. 

(1) 31 C. 150; 8 G. W. N. i)7. 

(2) 17 M. L. J. 215. 
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MADRAS HIGH COURT. 

Civil Appeal No. 350 of 1921. 

October 10, 1924. 

Present: —Mr. Justice Venkatasubba Rao 
and Mr. Justice Srinivasa Iyengar. 

V. S. GOPALASWAMY IYER— Plaintiff 

—Appellant 

VCVSllS 

KACHI KALYANA RANGAPPA 
KALAKKA THOLA UDAYAR and others 
—Defendants Nos. 1, 3, 4, 6 and 7— 

Respondents. 

Registration Act (XVI of lOOS), s. 17 (b), (i:’) (xi)— 
Mortgage-deed, endorsement on, acknowledging re¬ 
ceipt, whether requires registration—Receipt of mort¬ 
gage-money, whether requires registration. 

An endorsement on a mort^jage-deed acknowledg¬ 
ing payment of the wliole or part of the mortgage 
money, does not require registration, irrespective of 
the fact whether the endorsement purports to extin¬ 
guish tlic mortgage or not. Tlie limitation imposed 
by sub-cl. (xi) of cl. (2) of s. 17 (6) of tlie Registra¬ 
tion Act, on an independent receipt tliat it should 
not purport to extinguish the mortgage in order to 
exempt it from registration, does not apply to an 
endorsement on a mortgage-deed. Q). 434, col. 1.] 

A receipt granted by a mortgagee for money paid 
"for the discharge of the hypothecation deed” does 
not purport to extinguish the mortgage, within the 
meaning of sub-cl. (xi) of cl. (2) of s. 17 (/>) of the 
Registration Act and is, therefore, exempt from re¬ 
gistration. [p. 435, col. 2 I 

Chundooru Lakshmana Setty v. Duggisetty Chen* 
chnramayya, 44 Ind. Cas. 132; 34 M. L. J. 79; 7 L. 

W. 229; (1918) M. W. N. 282, distinguished. 

Appeal against the decree of the Court of 

the Subordinate Judge, Trichinopoly, in 
O. S. No. 48 of 1918. 

Mr. K. V. Krishnasxvamy Iyer for the 
Advocate-General, for the Appellant. 

Messrs. S. Varadachariur, R. Gopala* 
swami Iyengar and K. Ramachandra Iyei\ 
for the Respondents. 

JUDGMENT. 

Venkatasublba Rao, J. —The plaint¬ 
iff has filed this suit to enforce a mort¬ 
gage, refusing to recognise the discharge 
given to the mortgagors by his paternal 
uncle, the 5th defendant. The question 
to be decided is very simple. If the 
plaintiff and the 5th defendant were 
members of a joint undivided Hindu family, 
the act of the 5th defendant who was the 
senior male member, would be binding on 
the plaintiff, as the Judge has found that in 
waiving a portion of the amount due and 
giving a discharge the 5th defendant acted 
prudently and for the benefit of the family 
and this finding has not been attacked 
before us. If, however, on the date the 
5th defendant entered into the transaction, 
he and the plaintiff were divided, the act 
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of the Sth defendant would still be binding 
on the plaintiff as it was subsequently ratifi¬ 
ed by the plaintiff’s next friend in the 

agreement of compromise which was ulti¬ 
mately made a decree of the Court in Suit 
9 of 1909 and in this connection I must 
observe that it was conceded before us that 
the ratification by the plaintiff’s next friend 
would stand upon the same footing as it 
were a ratification made by the plaintiff 
himself on his attaining majority. 

On either hypothesis, therefore, the appeal 
must fail. A point, however, was taken for 
the first time before us by the learned 
A'akil for the appellant that the discharge 
of the mortgage cannot be proved as the 
writing evidencing the discharge has not 
been registped. This argument is unten¬ 
able. Exhibit X is an endorsement on tho 
deed of mortgage itself which is to the effect 
that the sum of Rs. 6,480 was received in 
full satisfaction of the amount due under 
the mortgage. Exhibit XVI is an independ¬ 
ent receipt granted to the mortgagor. It 
recites also the acknowledgment of the sum 
mentioned above and there are the follow¬ 
ing words:—“You shall take this as the 
receipt for the discharge of the hypotheca¬ 
tion deed.” Sub-cl. (an) of cl. 2 of s. 17 
of the Registration Act runs thus:— 

“Nothing in els. (fe) and (c) of the sub¬ 
section applies to any endorsement on a 
mortgage-deed acknowledging the payment 
of the whole or any part of the mortgage- 
money, and any other receipt for the pay¬ 
ment of money due under a mortgage when 

the receipt does not purport to extinguish 
the mortgage.” This clause contemplates 

(1) an endorsement on a mortgage-deed and 

(2) any other independent receipt for pay¬ 
ment of money. In the case of an inde¬ 
pendent receipt it is necessary that it must 
not purport to extinguish the mortgage 
But so far as an endomement on the mort¬ 
gage-deed is concerned no such limitation 
is placed. 

In the present case, I do not think that 
Ex. XVI the receipt mentioned above, 
contains any words purporting to extinguish 
the mortgage and it is not sufficient tliat 
the effect of the words is to produce that 
result. But even granting that there are 
such words in the receipt, the defendant 
can fall back on the endorsement and prove 
by U that the mortgage-debt has been 
discharged. It is, however, noticeable that 
jn the endorsement there are not even 


words purporting to extinguish the mort¬ 
gage. The appellant’s contention, there¬ 
fore, is utterly unfounded and must be 
overruled Clnindooru Lakshmana Seliy v. 
Duggisetty Chenehuramayya il) referred to 
b}^ the appellant’s learned Vakil has no 
bearing on the question to be decided and 
it is unnecessary to consider it. The 
appeal, therefore, fails and is dismissed 
with the costs of respondents Nos. 1 and 2. 
Srinivasa Iyengar, J.—The only 

question argued in this appeal, indeed 
the only point on which we required to 
be satisfied in the first instance, was 
whether the leamed Subordinate Judge 
was wrong in holding that the plaintiff, the 
appellant before us, is precluded from 
questioning the discharge of the suit 
mortgage granted by the original 5th 
defendant in the suit. The learned Vakil 
who lias appeared for the appellant has 
entirely failed to satisfy, us that the de¬ 
cision on that matter of the learned Sub¬ 
ordinate Judge was wrong. The original 
mortgagee was one Sundarappa Iyer, father 
of the plaintiff, who died leaving the 
plaintiff, his son, Venkalarama Iyer, his 

step-brother, as the survivingmembersuf the 
joint family. Both these were minors at 
his death. Pursuant to an agreement made 
by the mother of the 5th defendant per- 
porting toactfor thefamily, the 5th defend¬ 
ant after he came of age agreed to receive 
a sum of Rs. 6,480 in full satisfaction and 
discharge of the amount due from the 
mortgagors. This would seem to have leen 
done by him bona fide in the interests of 
thefamily. In evidence of this discharge 
he passed to the mortgagors Ex. 16. When 
both the plaintiff and the 5th defendant 
were still minors, there was a partition 
sought to be brought about between them 
by their respective mothers and this 
arrangement of partition was embodied in 
Ex. A. Subsequent to Ex. 16, that is to eay, 
subsequent to the discharge granted by 
the 5th defendant, O. S. No. 9 of 1909 
on the file of the Subordinate Judge's 
Court at Maj'avaram was instituted in the 
name of the plaintiff by his maternal uncle 
as his next friend. This suit was no doubt 
based on the footing of Ex. A being a parti¬ 
tion binding on the parties. But the de¬ 
fendant, the 5th defendant, in this case 
denied the validity of the partition and set 
up that the family was still joint. One of 

(1) 44 lad. Cas. 132; 34 M. L. J. 79; 7 I/. W. 229j 
(1918) M. W, N. 263. 
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the items ia the suit in respect of which 
the plaintUfs half share was demanded 
was the auiDunt of the said mortgage. ^ Bat 
the suit was compromised and Kx. 3 is the 
rizimnix decree passed therein. That 
decree was on the bisis that there had been 
nD valid p\rtition between the parties,and 
that the action of th? 5lh defendint in 
claiming to represent the family and gran¬ 
ting adisdiarge to the mortga?irs under 
Ex. l6, and receiving the sum of Rs. 6,480 was 
binding on the plaintiff, and the razinama 
decree further proceeded to determine the 
shares of the parties on that basis. This 
razinama decreehasnot been set asidebuton 
the other hand it hasbeen not only acquiesc¬ 
ed in by the plaintiff after he cameof age but 
his been made the bisis of other claims made 
by him. In Ex. 16 the 5th defendint acted 
n)t only for himself but purported to act also 
for the plaintiff as his guardian If the 5th 
defendant was the manager of the joint 
family at the timo of his granting the dis- 
chargeand if the discharge granted by the 5th 
defendant was bona fide and in the interests 
of the family as found by the learned Subor¬ 
dinate Judge, then it follows that the plaint¬ 
iff could not re open it or ask for his share 
of the mortgage-monies on the footing that 
there has been no valid discharge. Assum¬ 
ing that the 5th defendant was not the 
manager of the joint family and had no 
power to grant a discharge in that capacity, 
then the position is this. The 5th defend¬ 
ant purported to act as the guanliau of the 
plaintiff in the transaction. The transaction 
was, therefore, liable to be avoided by or 
on behalf of the minor plaintiff. But by 
the said razinama decree in O. S. No. 9 of 
1903 the plaintiff was decreed to be bound 
by the discharge granted by the 5th defend¬ 
ant. Even on the assumption, therefore, 
that^he discharge originally granted by 
the 5th defendant was voidable by or at the 
instance of the minor plaintiff, by reason of 
the said decree in O. S. No. 9 of 1903 the 
right to avoid tiie discharge was finally put 
to an end to. The razinama decree was 
passed with the sanction of the Court grant¬ 
ed on behalf of the minor plaintiff. We 
asked the learned Vakil who appeared for 
the appellant whether he was going to 
argue that such a decree passed in respect 
of a minor with the sanction of the Court 
would in law be in a different position to a 
decree passed in respect of an adult, and he 
properly intimated to us that he did not 
propose to argue for any such position. We, 
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therefore, fail to sse how the plaintiff whose 
right, if any, to avoid the discharge has 
been either found against or put an end to 
by the compromise decree, can be entitled 
to any relief on the footing that there has 
been no valid discharge binding on him. 
We have, therefore, come to the conclusion 
that the learned Subordinate Judge was 
right in his decision on the point. 

The learned Vakil who appeared for the 
appellant, however, wished to argue a ques¬ 
tion of law not raised before the lower 
Court and not even raised in the grounds 
of appeal here, on which he contended he 
was entitled to succeed on the question 
whether or not there had been a valid dis¬ 
charge. As the question raised was_ a pure 
question of law and as the other side did 
not strenuously oppose, we allowed him to 
argue the point. His contention was that 
Ex. IG the receiptgranteJ by the 5th defeiid- 
ant was not receivable in evidence as it is 
a document required to be compulsorily 
registered and was not so registered. For 
this position, reliance was placed on cl. (6) 
in s. 17 which prescribes compulsory regis¬ 
tration for all non-testamentary instruments 
which purport or operate to limit or extin¬ 
guish whether in the present or future, any 
right, title or interest of the value of Rs. 100 
or upwards to or in immoveable property in 
the same section. Exception XI to cl. (b) 
provides that an}'' endorsement on a mort¬ 
gage-deed acknowledging the payment of 
the whole or in part of the mortgage-money 
and any other receipt for the payment of 
the money due under a mortgage when the 
receipt does not purport to extinguish the 
mortgage need not be registered. The 
learned Vakil who appeared for the appel¬ 
lant argued that Ex. 16 would not fall 
under the Ilth exception because while no 
doubt the mere endorsement on a mortgage- 
deed acknowledging the payment of the 
whole or any part, of the mortgage- 
money need not be registered, the receipt 
of a part of the amount due in full satis¬ 
faction of the whole amount due was not 
contemplated or covered by the exception. 
But exception 11 also excepts from the 
operation of cl. (6) of s. 17 any other receipt 
for the payment of the money due under a 
mortgage when the receipt does not purport 
to extinguish the mortgage. There are no 
words in Ex. 16 which purport to extin¬ 
guish the mortgage. In the body of cl. (b) 
all instruments which purport or operate to 
limit or extinguish certain rights are in 
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eluded but in the exception the words ‘or 
operate’ are not repeated. This is signi¬ 
ficant, and the obvious conclusion to be 
drawn from this deliberate difference in the 
wording is that receipts granted for money 
may extinguish the debt and may, therefore, 
operate to extinguish the security; but if 
they do not purport in terms to extin¬ 
guish the security they need not be regis¬ 
tered. The learned Vakil who appeared for 
the appellant drew our attention to the 
decision of this Court in the case of 
Chundooree Lahshmana ChetUj v. Duggisetty 
Chenchuramayya (1) as an authority for the 
position contended for by him, with regard 
to the admissibility of Ex. 16 under the 
Registration Act. At the outset we may 
observe that that decision has no bearing on 
the present case. That was clearly a case of 
a contract, the performance of which was 
being sought to be enforced. Further it 
was not the case of a payment made or 
accepted in respect of which either an 
endorsement was made or a receipt was 
granted and, therefore, obviously the terms 
of exception 11 to cl. (6) of s. 17 of the 
Registration Act had no application. If 
th© document should be merely an agree- 
ment to reduce the amount payable under 
the mortgage, it is conceivable that it might 

fall within the terms of cl. (6) of s. 17 
because it may, though not purporting of 
do so, operate to limit or extinguish rights 
in immoveable property. All the decisions 
referred to b}^ the learned Judges as autho¬ 
rities for the position were all cases only to 
agreements which w'ould operate to create 
or limit such interests in immoveable pro¬ 
perty. None of those cases were cases of 
receipts or discharges for payment of the 
mortgage amount accepting a smaller 
amount in lieu of the whole. The conten¬ 
tion, therefore, that Ex. 16 is not admissible 
in evidence also fails. 

In view of our finding that the plaintiff- 
appellant is precluded from questioning the 
discharge it has become unnecessary to 
consider the other questions raised in the 
appeal. The appeal, therefore,-fails and 
must be dismissed with costs of Ist and 2nd 
respondents. 

N. V. Appeal dismissed, 

Z. K. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2297 of 1921. 

July 22, 1924. 

Present: —Mr. Justice Martineau and 
Mr. Justice Moti Kagar. 

ALLAH WASAYA and another— 
Plaintiffs—Appellants 
versus 

Musammat ZOHRAN and another— 
Defendants—Respondents. 

Custom — Succession—Kalasra Jats of Dogar Kalasre, 
Muzaffargarh District — Daughter^ whether loses her 
right by marriage outside family—Burden of proof 

The burden of proving that the daughter of a 
sonless proprietor loses her right of succession to her 
fatlier's estate marrving outside the family is on 
the collaterals, [p. 137, col. 1.1 

Beg V. Allah Ditta; 38 Ind. Cas. 354; 45 P. R. DhJ 
12 P. W. K. 1917; 21 M. L. T. 310; 32 M. L. J.OIS; 19 
Bom. L. R. 388- 15 A. L. J. 525; 21 C. W. N. 842; 
44 C. 749; 26 C. L. J. 175; 44 1. A. 89 (P. C.), relied on. 

Among Kalasra Jats of Dogra Kalasra, Muzaffar- 
garh District, the daughter of a sonless proprietor 
loses her right of succession by marrying outside tho 
family, [p. 439, col. 1.] 

Fatima v. Khanda, 25 P. R. 1895, followed. 

Ravjha v. Jindwaddi, 24 Ind. Cas. 942; 104 P- R* 
1914; 221 P. L. R. 1914; 122 P. W. K. 1914 and 
Sawan v. Sahib Khatun, 2 Ind. Cas. 71; 44 P. R. 1909; 
69 P. W. R. 1909; 67 P. L. R. 1909, distinguished. 

Second appeal from a decree of the 
District Judge, Multan, dated the 8th 
August 1921, confirming that of the Senior 
Subordinate Judge, Muzaffargarh, dated the 
6th December 1920. 

Bakhshi Tek Chand and Mr. Jagan 
Bhandari, for the Appellants. 

Mr. Hargopal, for the Respondents. 

JUDGMENT.— The land in suit be¬ 
longed to Gaman a Kalasra Jat of Dogar 
Kalasra in the Sinawan Tahsil of th® 
Muzaffargarh District, and on his death it 
passed to his widow Bakhtawar defendant 
No. 1. She has transferred it by gifts to 
her daughter Zohran, defendant 2, and th® 
present suit has been brought by Gaman s 
brother’s grandsons for a declaration 
that the gifts shall not affect their rever¬ 
sionary rights. 

It has been found by the lower Appellate 
Court that the land in suit is all ancestral 
except the Dal Lakhmiwali land in Dogar 
Kalasra. The question in dispute is whe¬ 
ther or not Zohran, who has married a man 
in another family is entitled to succeed to 
her father’s estate on her mother’s death. 
In the third paragraph of the plaint the 
plaintiffs mentioned the fact of her having 
married in another family apparently as the 
reason for her having no right of succession 
and the Subordinate Judge has said on 
page 27 of the paper-book that the plaintiffs 
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admit the right of succession of a daughter 
marrying in her father’s family. That 
point was also not seriously contested in 
the lower Appellate Court, and the only 
question in dispute is whether a daughter 
loses her right of succession by marrying 
outside the family. The Courts below have 
found that she does not, so that the suit 
has been dismissed, and the plaintiffs have 
preferred a second appeal to this Court 
after obtaining the necessary certificate 
from the District Judge under s. 41 (3) of 
the Punjab Courts Act. 

The first question is on which party the 
burden of proof lies. In the current Riivaj- 
i-am compiled in 1903 the matter of the 
succession of daughters is left uncertain, as 
it is there stated that in some cases 
daughters have excluded collaterals and in 
others have been excluded by them, but in 
the Riwaj-i-am of 1880 the answer of the 
Jats was that daughters succeeded to the 
exclusion of collaterals, and six instances 
of the succession of daughters were given. 
It is not stated in either of the Riwaj-i- 
ams that an exception is made in the case 
of daughters who marry outside the family, 
and we think that in accordance with the 
ruling of the Privy Council in Beg v. Allah 
Ditta (1) there is a presumption in favour 
of the correctness of the entry in the Riwaj- 
i-am of 1880 and that the onus should lie 
on the plaintiffs. It is argued on their be¬ 
half that the statement as to the daughter 
succeeding in preference to collaterals is 
opposed to the general custom of the Pro¬ 
vince but we see no force in the argument 
when the right of a daughter who marries 
within the family is not denied, the dispute 
being only whether the daughter forfeits 
her right of succession if she marries out¬ 
side the family. We agree with the Courts 
below that the onus lies on the plaintiffs. 

The next question is whether they have 
discharged the onus. There are several 
judicial decisions in their favour, the first 
being Fatima v. Khanda (2) in which 
it was held that a daughter who has 
married outside her own famil}' loses what¬ 
ever right she might have had to succeed 
to her father’s estate. That was a case re¬ 
lating to Ganga Jats of the Muzaffargarh 
Tahsil and we may note here that it is hot 


(y 38 Ind. Cr 8. 354; 45 P. R. 1917: 12 P. W. R. 
1917; 21 M. L. T. 310; 32 M. L.‘ J. 615; 19 Rom. L. 
R. 388; 15 A. L. J. 525; 21 0. W. N. 842; 44 C. 749; 
26 0. L. J. 175; 44 I. A. 89. 

(2) 25 P. R. 1895, 
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stated in either of the Rhoaj-i-ams tliat 
different Gots of Jats follow different customs 
or that the customs of Jats of one Tahsil 
differ from those of the Jats of another. 

The decision given in Fatima v. 
Khanda (2) was followed in Civil Appeal 
No. 971 of 1910 (Ex. P-IC), a case of Bhutta 
Jats of the Muzaffargarh Tahsil in which 
it was held by Chevis, J., that a married 
daughter excludes collaterals only if she 
has married within the family. The Courts 
below have wrongly regarded that case as 
an instance of the succession of a sister, as 
the judgment clearly shows that the claim 
of Mubarak Khatun, which was in question 
was dealt with as a claim to succeed to the 
estate of her father. 

The same view on the point of custom 
was taken by 8cott-Smith, J., in Civil Ap 
peal No. 810 of 1911 (Ex. P-15) a case whicli 
is of particular importance as it relates to 
the village to which the parties in the present 
case belong. The parties in that case were 
goldsmiths, but it was admitted that they 
followed the customs of Jats. 

4 

Next there is a judgment of Mr. Spencer, 
Divisional Judge (Ex. P-11) in a case relat¬ 
ing to Thaim Jats of the Muzaffargarh 
Tahsil in which collaterals of the third 
degree were held to be entitled to succeed 
in preference to daughters who had married 
in another family. 

Another decision in favour of the collaterals 
was given by Lala Joti Parshad, District 
Judge in 1904 in a case of Dedar Jats of the 
Sinawan Tahsil (Ex. P-18). 

There are also two mutations, Ex. P-12 
and P-13, which were effected in 1909 and 
1914, respectively, in favour of nephews to 
the exclusion of daughters. The learned 
District Judge thinks that Ex. P-13 is of 
no value because the daughter who was 
excluded had married without the consent 
of her parents, but it is obvious that that 
fact would not affect the right of inherit¬ 
ance . 

Exhibit P-14, Ex. P-17 and Ex. P-21, 
which are also relied upon, may be left out 
of consideration, as they relate to the exclu¬ 
sion of sisters who had married outside the 
family and they afford no indication as to 
the custom applicable to daughters, whose 
rights stand on a higher level. 

We come now to the instances relied on 
by the defendants, which are enumerated 
on page 33 of the paper-book. 

Kadir Bakhsh (D. W. No. 2) deposes to 
the first instance, the succession of ouv 


438 


ALLAH WASAYA V, ZOHRAN. 


Zainab, but he is not related to her, and 
she herself and the collaterals whom he 
sa.ys she excluded are not produced, nor 
has a copy of the mutation entry been put 
in to corroborate him. He has. moreover, 
contradicted himself, first saying that 
Zainab and her husband belong to the 

and then that they are of 
different Gots. His statenent cannot be 
regarded as satisfactory proof of the in¬ 
stance. 

Instance No. 2 is the same as instance 
No. 7. The property which was in ques¬ 
tion had been left by a Tarkhan whose 
daughter had married a Jat, and the 
daughter’s son brought a suit for the 
property against his maternal grandfather’s 
collaterals. The Munsif gave judgment 
in the plaintiff’s favour (Ex. D'-16), but 
his decision was based, not on any in¬ 
stances, but on an erroneous construction of 
the answer to question No. 18 of the Riivaj- 
i~am of 1903. It is stated in answer to that 
question that the fact of a daughter being 
married or unmarried makes no difference 
in her right to inherit, and the Munsif 
wrongly took this to mean that marriage 
outside the family did not affect the daugh¬ 
ter’s right to inherit. A copy of the judg¬ 
ment of the District Judge passed on 
appeal from the Munsif’s decree in that 
case has not been filed, and the judgment 
of the Chief Court in second appeal (Ex. 
D-15) dealt only with the question of 
the plaintiff’s legitimacy and not with the 
question of custom. This instance, therefore 
is of no help to the defendants ’ ' 

Gauhar (D. W, No. 4) who' deposes to 
instance No. 3, the succession of his niece 
to her father s property, is an insolvent, 
and he admits that his niece got the pro¬ 
perty by instituting a suit. The best evi¬ 
dence would have been a copy of the jud ce¬ 
ment in the suit, but none has been pro¬ 
duced. Gauhar’s uncorroborated statement 
is of no value. 

The fourth instance is deposed to by 
Ghulam Muhammad (D. W. No. 7), who 
says that his sister-in-law succeeded her 
father to the exclusion of collaterals, though 
married in another familj*. He says the 
dispute was referred to the Tabsiidar, but 
a copy of the mutation, which would have 
shown why the collaterals were excluded 
has not been produced. Ghulam Muham¬ 
mad's statement is of little value. 

succession 

of Allah Wasai to her father, does not help 


V. ZOHRAN. [851.0.1926] 

the defendants, as the copy of the mutation 
(Ex. D 8) shows that the land was 
mutated in favour of the daughter, noton 
the ground of her being entitled to succeed 
by custom, but on tlie giound of her 
being in po.ssession and in accordance 
with a Will. 

The Gth instance, relating to the succes¬ 
sion of Bakho in 1905 to her brother to the 
exclusion of her uncle, although she had 
been married in another family, is proved 
by the copy of the mutation entry (Ex. 
D-13). This is a good instance in the de¬ 
fendant’s favour. 

Instance No. 8 which is taken from the 
statement made by the proprietors of Bet 
Mahesar at the time of the Settlement of 
1880, shows no doubt that the estate of one 
Muhammad was inherited by his daughters, 
three of whom had married outside the 
family, but as there is nothing to'show 
tliat Muhammad had any collaterals, the 
fact that his daughters succeeded proves 
nothing. 

There is one other instance, not mentioned 
by the lower Appellate Court, on which 
the defendants rely, namely. Ex. D-B, a 
mutation in favour of one Fateh Muham¬ 
mad’s daughter who had married outpido 
the family. But in the first place the 
mutation is comparatively recent, having 
taken place in December 1918, and in the 
second place it was effected with the 
consent of the collaterals. So this instance 
also is of no value. 

Ranjha v. Jindwaddi (^3) has also hcett 
cited, in which it was held that the 
iffs, who were collaterals in the 5th and 6th 
degrees, had failed to prove that by custom 
among Gurmani Bilcches of the Muzanar- 
garh District they had a preferential right 
of succession to a sister. That ruling, how¬ 
ever. is not in point because the Riu'oyy 
am provides for the succession of sisters m 
preference to collaterals so remotely related, 
though not in preference to brothera or 
their descendants. iSau’an v. Sahib 
(4) is similarly inapplicable, in -which 
held that among Panwar Jals of the Md- 
zaffargarh Tahsil a sister excluded colla¬ 
terals of the 5th degree. . 

The result is that only one „ 

supporting the defendants’ case has .hec® 
established,namely, the mutation mentione 

(3) 24 Ind. Cae. 948; 104 P. R. 1914; 221 P- h. 

1914; 122 P. W. R. 1914. ...... w w 1909: 

(4) 2 Ind. Caa. 71; 44 P. R. 1909; 69 P. W. R. 

67 P. L. R. 1909. 
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as instance No. 6 in the list given on page 33 
of the paper-book, whereas on the plaint- 
ills' side there are, as we have shown 
above, as many as five judicial decisions, 
of which three are decisions by the Chief 
Court, and two mutations. We are of 
opinion that although the onus rested on 
the plaintiffs to provj that a daughter loses 
her right of succession by marryirig 
outside the family they have succeeded in 
discharging it. 

The plaintiffs admitted in the Trial Court 
(see page 23 of the paper-book) that their 
right of succession extended only to the 
ancestral property, so that their claim to 
the land which has been found to have been 
acquired by Gaman will fail. 

We accept the appeal, reverse the decrees 
of the Courts below, and pass a decree 
declaring that the gifts of the land in suit, 
except the land of Dal Lakhmiwali in Dogar 
Kalasra, made by Bakhtawar in favour of 
her daughter Zohran shall not affect the 
plaintiffs’ reversionary rights after the 
donor's death. The defendants will pay the 
plaintiffs’ costs in all the Courts. 

1C. s. D. Appeal accepted. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. lUO and 101 

OF 1923. 

September 8, 1924. 

Present: —Mr. Justice Devadoss. 

GARAPATI NARASfMUDU and others 
—Defendants Nos. 3 to 5 —Appellants 

versus 

PINNAMANENI BASAVA SANKARAM, 

MINOR, REPRESENTED BY MOTHER AND 
NEXT FRIEND RATTAMMA AND OTHERS 

—Plaintiff and Defendants Nos. 1 and 2 

—Respondents. 

Provincial Insolvency Act (V of 1020), ss. 27, S6— 
Hinlx Lav — Father, adjudication of, e^ect of —Sore« 
share, whether vests in Receiver—Suit by son for par¬ 
tition, maintainibilit'y of—Sale by Receiver prior to 
veitinj ordir, validity of—R Uification — Estoppel — 
Tranfer of Property Act (IV of 1832), s. IfS — 
Contract Act (IX of 1372), s. 200. 

Oa th^ ftdiudicition of a Hindu father as insolvent, 
•whU vasts in ths OiBcial RacsivAr is not only the 
share of thi father but also the shares of his undi¬ 
vided sons in the family property which he could 
aUsnate to satisfy his own debts. This, however, 
does not prevent the sons from bringing a suit for 
partition of their shares on the ground that the 
xather'e debts are illegal or immoral and that the 


father could not convey their sliaics validly f^r 
such debts. Such a suit by the sons who are not 
in the position of creditors but claim independently of 
the insolvent, is not barred by the provisions of s. 
23 of the Provincial Insolvency Act. In these ros- 
peets, there is no difference between the Provincial 
and Presidency Towns Insolvency Acts. [p. 411, col. 1.] 

Ogiciil Assignee oi Madras v. Ramchandra Aiyar, 
68 Ind. Cas. 81)8; 46 M. 51; 16 L. W. 556; (l!J22j 
M. \V. N. 653; 43 M. L. J. 569; (1923) A. I. R. (M.) 
55, not followed. 

Kuppusami Goundan v. Marimuthu Goundan, 82 
Ind. Cas. 438; 47 M. L. J. 487; (1921) M. W. N.807; 
20 L. W. 783; (1925) A. I. R. (M.) 52, followed. 

In the absence of an order by the Court in Insol¬ 
vency vesting the property of an insolvent iji the 
0.ficial Receiver, the property does not become vest¬ 
ed in the latter and ho cannot give a valid title to 
a vendee from him, [p. 442, col. 1.] 

Where, however, subsequent to the alienation, the 
Court on being appraised of the fact does pass a 
vesting order, such an order is sufficient ratification 
of the Receiver s act so as to pass a good title to 
the alienee. [t6id.] 

Subba Aiyar v. Ramaswami Aiyangar, 62 Ind, 
Cas. 346; 40 M. L. J. 209; 13 L. W. 227; (1921) M. 
W. N. 135; 29 M. L. T. 233; 41 M. 517 and Sankara- 
naravanam Pillai v. Rajamani, 83 Ind. Cas 196; 
46 M L. J. 314; 34 M. L. T. 152; 47 M. 462; (1924) 
A. I. R. (M.) 550; 20 L. W. 357, relied on. 

Kavati Sankara Rao Garu v. Tiirlapati Kamakrtsh- 
nayya, 78 Ind. Cas. 294; 46 M. L. J. 184; il924) M. 
W^'N 198; 34 M. L. T. 2; 19 L. W. 450; (1924) A. I. 
R. .M.) 461. Vythialinga Padyachi v. Ponnuswami 
Padyachi, 62 Ind. Cas. 396; 41 M. L. J. 78; (1921) M. 
W. N. 243, distinguished. 

The alienee can also claim in such a case to have 
obtained a good title by reason of s. 43 of the 
Transfer of Property Act. [ibid.] 

Where a person who acts ordinarily as an agent, 
bona fide thinking that he has a right to act for 
the principal, conveys the property of tlie principal, 
it is open to the principal to ratify such act and 
thereby give a good title to the vendee. If an agent 
acts without authority and thereby prejudices the 
rights of third per-ons, the ratification by the prin¬ 
cipal would not validate the act. But where the 
principal’s property is alienated, and the only person 
that could be prejudiced is the principal himself, 
B 200 of the Contract Act does not stand in the way 
of such an act being ratified by the principal. [p.441. 
col. 2.] 

Second appeals and Memorandum of 
Objections preferred against the decrees of 
the Court of the Subordinate Judge, 
Masulipatam, in A. S. Nos. 13 and 44 of 1922 
respectively, preferred against the pre¬ 
liminary and final decrees of the Court of 
the Additional District Munsif, Gudivada, 
inO. S.No. 159of 1920. 

Messrs. S. Varadachariar and N. Rama 
Row, for the Appellants. 

Messrs. V. Ramadoss and V. Krishna 
Mohan, for the Respondents. 

JUDGMENT.— Plaintiff is the son of 
the 2nd defendant. The Ist defendant is 
theOfficialReceiverofMasulipatam. Defend- 
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ants Nos. 3 to o are vendees of the 
plaint property from the 1st defendant. 
The plaintiff has brought this suit for a 
declaration that the sale by the 1st defend¬ 
ant of the plaintiff’s sliare of the property 
to defendants Nos. .3 to 5 is invalid and for 
a division by metes and bounds of his share 
of the property. The plaintiff’s case is 
that the 2nd defendant, his father, was 
leading an immoral life and that he con¬ 
tracted debts for purposes Avhich could not 
bind the plaintiff, his undivided son, and 
that the Official Receiver had no right to 
sell his share of the property to the defend¬ 
ants Nos. 3 to 5. The 2nd defendant 
applied to be adjudicated an insolvent on 
24th January 19x8. His petition was referr¬ 
ed for disposal to the Official Receiver on 
31st January 1918. The 2nd defendant was 
adjudicated insolvent on 15th July 1918. 
The Official Receiver held an auction sale 


of the property of the insolvent on 25th 
August 1918 and executed a sale-deed in 
favour of the defendants Nos. 3 to 5 on 12th 
September 1919. The plaint was filed on 
27th June 1919. The District Munsif gave 
a preliminary decree in favour of the plaint¬ 
iff and passed a final decree. On appeal 
the Subordinate Judge of Masulipatara 
held that the Official Receiver had no 
right to sell the property inasmuch as 
on the date of the sale, the property did 
not vest in him and dismissed the appeal 
of the defendants Nos. 3 to 5. The District 
Munsif found that the debts of the 2nd 
defendant were not tainted with illegality 
.or immorality. The Subordinate Jud^e 
held that the Official Receiver purported 
to sell the whole of the property iucludinc*’ 
the son’s share. ® 

Mr. Varadachariar who appears for the 
appellants contends that the whole nro 
perty vested in the Official Receiver and 
under the law the Official Receiver is 
entitled to dispose of the whole property 
including the sons’ share and that by the 
vesting order of 1st February 19^1 anv 
defect in the title of the OffiXl Receive? 
was cured. An objection was taken that 
as the property did not vest in the Official 
Receiver the sale by him was bad There 
are decisions of this Court which hold that 
Uiere must be an order by the District 
Court vesting the property id the Official 
Receiver; otherwise the Official Receiver 
has no right to deal with the DroDertv 

Wv P-ovincial^In'sott 

Act (V of 1920) on the making of an order 


of adjudication, the whole property of the 
insolvent vests in the Court and till the 
Court appoints a Receiver of the property 
under s. 56 of the Provincial Insolvency 
Act, the property does not vest in him. In 
this case no such order was passed by the 
District Court till 1st February 1921. The 
judgment of the District Munsif was deli¬ 
vered on 9th February 1921. The question 
in this case is whether the Official Receiver 
could give a good title to the vendee. It 
is admitted that on the date of the sale 
the property did not vest in him, no 
order to that effect having been passed by 
the District Court. It is urged by Mr. 
Varadachariar that the property of the 
insolvent vested in the District Court and, 
therefore, the plaintiff could not sue for a 
declaration of his right. It was held by 
the learned Chief Justice and Coutts- 
Trotter, J., in Official Assignee of Madras v. 
Ramachandra xiiyar, (1), that “where the 
managing member of a joint Hindu family 
consisting of himself and his sons is 
adjudicated an insolvent, the interests of 
the sons do not vest in the Official As¬ 
signee by reason of the adjudication, 
although it would be competent to the 
latter to deal with their shares if the debts 
of the insolvent were of such a nature as 
to be binding on their interests”. Mr. 
Varadachariar’s contention is that there is 
a difference between the law as contained 
in the Provincial Insolvency Act (V of 
1920) and that contained in the Presidency 
Towns Insolvency Act III of 1909 so far as 
this point is concerned and that s. 52 of 
the Presidency Towns Insolvency Act gives 
power specifically to the Official Assignee 
to exercise and lake proceedings for exer¬ 
cising all such powers in or over or in 
respect of property as might have been 
exercised by the insolvent for his own 
benefit; and that such a provision as that 
contained in s. j 2 not being enacted in the 
Provincial Insolvency Act, it must he 
assumed that what vests in the Official 
Receiver is not only the property of the 
insolvent but the property of the undivid¬ 
ed Hindu son as w'ell. I vras at first incJin- 
ed to uphold this contention as the defini¬ 
tion of the w’ord ‘property’ clearly includes 
not only the property of the insolvent, but 
ail the property over which he could exer¬ 
cise a right for his own benefit and a 

(1) 68 Ind. Cas. 898; 46 M. 51; 16 L. W. 559; 
(1922) M. W. K. 653; 43 M. L. J. 569; (1923) A, 1 ». 
(M.) 55. 
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Hindu father can sell for his own debt his 
undivided son’s share. Though a literal 
interpretation of the definition of the word 
‘property’in s. 2 of the Provincial Insolvency 
Act V of 1920 may be favourable to the 
appellants’ contention, yet sitting as a 
Single Judge, I felt bound to follow the 
decision in Official Assignee of Madras v. 
RamachandraAiyar (1). But before I deliver¬ 
ed the judgment in the case, I came across in 
20 Law Weekly 21 (Short Notes) a short 
note of the recent decision of the learned 
Officiating Chief Justice and Srinivasa 
Iyengar, J., in A. S. No. 139 of 1921 
[Kuppusami Goundan v. May'imuthn Gonn- 
dan (2)]. I sent for the decision and 
as I found that the learned Chief Justice 
dissented from the ruling in Official Assignee 
of Madras v. Jiamachandra Aiyar (1), I 
had the case posted for further argument 
and heard it with reference to that ruling. 
The learned Officiating Chief Justice and 
Srinivasa Iyengar. J., held that what vests 
in the Official Receiver is not only the 
share of a Hindu father but also the share 
of his undivided son which he could 
alienate for his own debt. Following that 
decision I hold that the share of the plaint¬ 
iff did vest in the District Court. This 
does not prevent a son from bringing 
a suit for partition of his share on the 
ground, that the father’s debt was illegal 
or immoral and that the father could not 
convey his share validly for such a debt. 
Section 28 of the Provincial Insolvency Act 
V of 1920 applies only to suits by creditors 
of the insolvent. A suit by a person who 
is not a creditor and who claims independ¬ 
ently of the insolvent is not barred by the 
provisions of the Indian Insolvency Act. 

In this case the Official Receiver purport¬ 
ed to sell the son’s share also. That is 
the finding of the Subordinate Judge and 
that is also the plaintiff’s case as set 
out in para. 7 of the plaint. The con¬ 
tention for the respondent is that the 
Official Receiver could not convey the 
properly which did not vest in him and 
that the vendees did not get a good title. 
On the date of the sale the property of the 
insolvent including that of the son’s share 
was vested in the District Court. On 1st 
February 1921 the District Court passed 
an order vesting the property in the Official 
Receiver. Two points are urged for the 
appellant (D that the sale being by the 


L. J. 487; (1924) M 

N. 807; 20L.W. 783; vl925) A. I.R. (M.) 52. 


agent of a principal who afterwards ratifi¬ 
ed it, is good, (2) though the pro))erly 
did rot vest in the Official Keceiver l)elore 
the date of sale yet it vested in him after 
the sale and under s. 43 of the Transfer 
of Property Act the vendees get a good 
title. As regards the first contention, it is 
urged on behalf of the respondent that 
under s. 2C0 of the Contract Act, a principal 
could_ not ratify an act to the prejudice 
of third persons. Tlie Official Receiver is 
an officer of the Court and acts on behalf 
of the District Court. As a rule the District 
Court by an order vests the property of 
the insolvent in the Official Receiver. In 
this case such an order was not passed, 
although the District Court transferred 
the petition of the insolvent for disposal. 
When the District Court was appi-aised 
of the fact that it was necessar}" iliat it 
slioiild pass an order vesting the property 
in the Official Receiver it passed such an 
order on 1st February 1921. Before the 
order was passed, the Official Keceiver 
sold the property to the appellants. Where 
a person who acts ordinarily as an agent 
hona fide thinking that he has a right to 
act for the principal conveys the property 
of the principal, it is open to the principal 
to ratify such act and thereby give a good 
title to the vendee. If an agent acts 
without authority and thereby prejudices 

the rights of third persons, the ratification 

by the principal would not validate the 
act. But where the principal's property 
is alienated, and the only person that 
could be prejudiced is the principal liim- 
self, s. 200 does not stand in tlie way of 
such an act being rat fied by the principal. 
In Subba Aiyar v. Ramasumnt Aiyangar 
(3) it was lield that a sale by the Official 
Receiver before the vesting order was 
valid. The learned Judges observed that 
the Official Receiver is an agent of the 
Disirict Court and that his act is valid. No 
doubt in that case they relied upon the 
general terms of the order as giving power 
1o the Official Receiver to deal with the 
property though there was no subsequent 
order vesting the property. In this rase, 
thejeisan order subsequent to the sale, 
vesting the pro] erty in the Official Receiver, 
'lliis decision is quoted with approval in 
Sankaranarayanam Pillai v. Hajamani (4). 

(3) 62 Tnd. Cas. 316; 40 M. L. J. 209; 13 L. W. 227- 
(1921) M. W. N. 1.35; 29 M. L. T. 233; 44 M. 547 

(4) 83 Ind Cas. 196; 46 M. L. J. 314; 34 M. I, T 
152; 47 M. 462; (1924) A. I. R. (M.) 550; 20 L. W. 357] 
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Phillips, J., observes witli reference to 
the case in Suhha Aiyar v. Ramaswavii 
Aiyangar '‘Accepting this case as an 
authority for the proposition that the 
OTirial Receiver can act as agent, it is 
clear that the subsequent ratification by 
the^ Court would make the proceedings 
valid." The respondent relies upon two 
cases, one in Kavali Sankara Rao Garu 
V. Tiirlapati Ramakrishnayya (5) and 
another in Vytkiaiiaga Padyachi v. Pon- 
niisivami Padyachi (0) as supporting his 
contention that in the absence of vesting 
order before the date of sale tlie Official 
Receiver could not give a valid title to the 
vendee from him. But in those two cases, 
there was no vesting order. It is well- 
settled that there should be an order by 
the District Court vesting the property of 
the insolvent in the Official Receiver 
otherwise the property of the insolvent 
would not vest in him. The two cases relied 
upon by the respondent do not conflict 
with the decision in Subba Aiyar v. Ram- 
aswami Aiyangar {^) and Sankaranrayanam 
Pillai V. Rajamani (5). In this case the 
order of the District Judge vesting the 
property in the Official Receiver is suffici¬ 
ent ratification of his act so as to give a 
good title to the appellants. 

The second contention of the appellants 
is entitled to considerable weight. By the 
vesting order, the property of the insolvent 
actually vested in the Official Receiver. In 
other words what vests by reason of s. 27 
of the Provincial Insolvency Act in the 
District Courtis made to vest in the Official 
Receiver and the vendee from the Official 
Receiver at a time when the property did 
not vest in him can claim the benefit of s. 
43 of the Transfer of Pi’operty Act when the 
property vests in him. Supposing an agent 
sells the property of his principal when he 
had no right to convey the property and 
if subsequently the principal conveys that 
property to the agent, the vendee will get 
good title by reason of s. 43 of the Trans¬ 
fer of Property Act. In this case the 
property of the insolvent vested in the 
Official Receiver on 1st February 1921 and 
the appellants are entitled to rely upon 
that fact and set up their right against 
the plaintiff. It is contended on behalf of 

(5) 78Iivd. Oas. 294; 46 M. L. J. 181; (1924) M W 
M. )98; 34 M. L. T. 2; 19 U W. 450; (1924) a i' 
R. <M.) 461. ^ 

(6^ 62 Ind. Oas. 396; 41 M. L#. J. 78; (1921) M. W. 

• * • - 


the respondent that on the date of the 
filing of tiie plaint, the appellants had no 
title to tlic property. But tlie order of the 
District Court was passed before the judg¬ 
ment was delivered by the Distiict Miiiif-jf 
in favour of the respondent. I hold that 
the appellants have derived a good title 
from the Official Receiver and in the 
light of the findings of the lower Coiiitf, 
the plaintiff is not entitled to a decree for 
partition inasmuch as his share has been 
validly conveyed by the Official Receiver 
to the appellants. In the result the appeals 
are allowed and the plaintiff’s suit is dis¬ 
missed but considering the fact that tho 
Official Receiver sold the property before it 
vested in him, I think this is a fit case 
where both the parties should be made to 
bear their oAvn cost.s throughout. The 
memorandum of objections is dismissed. 

V. N. V. Appeal allowed. 

z. K. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Suit >io. 

OF 1923. 

. July 27, 1923. 

Present: —Mr. Justice Mulla. 

ARDESHIR FRAMJI GHASVALLA— 

Plaintiff 

versus 

TRIUAMDAS gordhandas— 

Defendant. 

Cantonments {Hmise Accommodation) Act (ii oj • 
s. 6, scope of—Vendor and purchaser —- of 
tonment—Agreement to comply with 

Cantonment Authorities for transfer—Vnlertaki 9 
■waive protection of s. 6 (c), validity of -Pure • 
whether bound to give undertaking. „.f,Aer 

^ Section 6 of the Cantonments 
tion) Act does not contain any prohibition a^ 
a transfer by an owner of a house of his 
continue in occupation of the house. All 
section says is that no notice requiring the t 
of a house shall be issued under o^ner 

house is occupied by the owner. But tne 
may agree that if the house is required by tne ^ 
tary Authorities, he would deliver possession 
to them, (p 441, col. 2.] v r oro- 

A Cantonment Magistrate is not, an 

hibitcd from entering into such an agreement 
intending purchaser of a house, ^d sncnan k ^ 
ment would not defeat the provisions m 
meats (House Accommodation) Act. 

Defendant agreed to buy a house from the p — 
One of the terms of the contract was as i ‘ j. 

“Tenure Cantonment land. You will have to ^ 
with all the requisitions of the Cantonment 
rities for the transfer of the nroperty to jonr 
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Plaintiff applied to the Cantonment Magistrate for 
leave to transfer the house to the defendant. The 
Cantonment Magistrate replied that leave would be 
given provided the purchaser gave an undertaking 
that the house would always be available for occupa¬ 
tion by a Military Officer on duty at the station and 
that he will not claim to live in it as oumei*. Defend¬ 
ant refused to give this undertaking: 

Held, that the obligation to vacate and rent the 
house to a Military Officer was an incident of land 
held on Cantonment tenure, and that as the defend¬ 
ant knew that the tenure was that of Cantonment 
land he must be held to have bought the land sub¬ 
ject to the incidents of that tenure, and having 
undertaken to comply with all the requisitions of 
the Cantonment Authorities for the transfer of the 
property to his name he was bound to sign the 
undertaking in the form required by the Cantonment 
Magistrate, [p. 445, col. 1.] 

Mr. Kanga^ Advocate-General, for the 
Plaintiff. 

Mr. Kemp, for the Defendant. 

JUDGMENT. —This is an originating 
summons taken out by the plaintiff for the 
determination of the questions (1) whether 
the defendant is not bound to comply with 
the requistions of tlie Cantonment Author¬ 
ities set forth in the plaint, (2) whether the 
said requisitions are arbitrary and illegal, 
and (3) whether the defendant should not 
specifically perform the contract of sale 
and complete the purchase. 

By an agreement constituted by three 
letters the defendant agreed to buy from 
the plaintiff his land and bungalow situated 
at Wanowrie Lines, Poona, for Rs. 40,000. 
The defendant paid Es. 5,000as earnest. 

One of the terms contained in the letter 
dated October 17, 1921, addressed by th^ 
plaintiff to the defendant, was as follows:— 
“Tenure Cantonment land. You will have 
to comply with all the requisitions of the 
Cantonment Authorities for the transfer of 
the property to your name." 

Subsequent to the date of the agree¬ 
ment the plaintiff applied to the Canton¬ 
ment Magistrate.Poona, for leave to sell and 
transfer the said property to the defendant. 
On November 26, 1921, the Cantonment 
Magistrate wrote to the plaintiff stating 
that the General Officer Commanding would 
be moved to allow the plaintiff to sell 
the property if the purchaser gave before¬ 
hand an undertaking in writing in these 
terms: “That the bungalow will always be 
availaVdefor occupation by aMiiitary Officer 
on duty at this station and that he will not 
claim to live in it as owner." The plaintiff 
sent a copy of this letter to the defendants 
attorneys. On December 1, 1921. the de¬ 
fendant's attorneys wrote to say that the 


undertaking asked for was an attempt to 
get round s. 11 of the Cantonments (House 
Accommodation) Act,.l!-’U2. To that letter 
the plaintiffrej-tlied on December 7, staling 
that the plaintiff had expussly iijfoined 
the defendant tliat he would have to f>:e- 
cute an undertaking in the foim requiied 
by the Cantonment Aulhorities. The plaint¬ 
iff's attorneys con.municated the ccnlcnts 
of the defendam's letter of Decemlier 1, to 
tl)e Cantonment ISlagistrale. On Dcc<m- 
ber 10, the Cantonment Magistrate wrote to 
the plaintiff’s attorneys asking them to in- 
fuim the defendant's attorneys that under 
the conditions of tlie grant of building sites 
in Cantonments the Military Authorities 
liad the power to veto the contemplated sale 
of any propertyand that the Gcneial OfTcer 
Commanding Poona District would not 
exeicise this rightin the case of lliej re¬ 
posed sale if the purchaser gave tlie requir¬ 
ed undertaking. On December 22, the de¬ 
fendant's attorneys wrote to the [)lainliff 
staling that llie plaintiff kneav that tlie de¬ 
fendant was purchasing the property for 
his own use and occupation, and that unless 
the proposed condition was waived, the de¬ 
fendant would not complete the purchase. 

Further corresiiondeiice ensued, and, on 
June 24, 1922, the defendant wrote to the 
plaintiff to the effect that the question whe¬ 
ther the Cantonment Authorities had power 
to require an undertaking in the above fcim 
would come up for consideration in the 
Bombay Legislative Council in the autumn 
session, and suggested that the matter 
might stand over until then. The plaintiff 
agreed to tliis, but as no such question erme 
up before the Council, he took out the 
present summonson Apiil 3, 1923. 

The only other question is whether tlie 
undertaking required by the Cantonment 
Magistrate was legal. It was contended for 
the defendant that though lie agreed to 
comply with all the requisitions of the Can¬ 
tonment Authorities for the transfer of the 
properly to his name, he did not agree to 
eomplv with any unlawful requisition, and 
that tiie undertaking asked for was un¬ 
lawful. This contention w’as based on ss. 6 
and 11 of the Cantonments Act. On the 
other hand, it was urged for ihe plaintiff 
that the Act did not apply, and that the 
casewas, therefore,governed by Cantonment 
Rules 1938, 1939 and 1999. It was also ar¬ 
gued that even if the Act applied, the under¬ 
taking asked for was not unlawful. 
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It appears from Ex. A that the site of 
the property in cpiestion was occupied hy 
a bungalow shown in the map of 1828. Tlio 
site was granted on certain conditions of 
tenure which are set out in Ex. B. Con¬ 
dition Xo. 1 provides tliat (lovernment re¬ 
tain the power of resuming the land at any 
time on giving one month's notice. Con¬ 
dition No. 2 is as follows: — 

“Tlie ground l)eing the property of Gov¬ 
ernment, cannot be sold by the grantee. The 
right of occupancy alone can be sold by the 
grantee, but not without the sanction of 
His Excellency the Commander-in-Chief 
obtained through the OlBcer Commanding 
the station. The fact of registering sucli 
deed of sale does not legalize it, if it is 
otherwise contrary to regulations.” 

The sections of the Cantonments Act 
material to the present inquiry are ss. 4, 6 
and 11. Section 4 is as follows:— 

“Nothing in this Act shall affect the pro¬ 
visions of any written instrument executed 
by or on behalf of the East India Company 
or the Government, unless the other party 
entitled and the Secretaiy of State for 
India in Council consent in writing to be 
bound by the terms of this Act.” 

Section 6 runs thus:— 

4 

“Where the Cantonment Authority, on 
application made to it as hereinafter provid¬ 
ed by s. 8 and subject to the requirements 
of that section, considers that the liability 
imposed by s. 5 should be enforced on be¬ 
half of a Military Officer, it may, if the 
house is not already occupied by a Military 
Officer, by notice— 

(а) require the owner to let the house to 
the Military Officer named in the notice 
and 

(б) require the existing occupier (if any) 
to vacate the same.” 

Section 11 provides that “no notice shall 
be issued under s. 6 if the house...(c) is 
occupied by the owner.” 

On the strength of these sections it was 
argued for the defendant that if an intend¬ 
ing purchaser gave an undertaking as re¬ 
quired by the Cantonment Magistrate, it 
would be to contravene the provisions of 
8. 11, and that the contract implied in the 
undertaking would, therefore, be void under 
s, 23 of the Indian Contract Act, 1872; as 
defeating the provisions of the law, and 
that the transfer would be void for the 
same reasons under s. 25 of the Transfer of 
Property Aot. It was also argued that s 
11 coxiferred upon the owner of a house in 
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a Cantonment the right of not being evict¬ 
ed by a notice under s. 6, and that he can¬ 
not contract himself out of that right, and 
reliance was placed on Kashi Prasad v. 
Kedar Nadi Sahu {1). I am unable to ac¬ 
cede to these contentions. The Act does 
not contain any prohibition against a trans¬ 
fer by an owner of his right to continue in 
occupation of the house. All that the Act 
says is that no notice shall be issued under 
s. 6 if the house is occupied by the owner. 
The owner, therefore, may agree that if the 
house is required by theMilitary Authorities, 
he would deliver possession thveof to them. 
The Cantonment Magistrate is not prohibit¬ 
ed from entering into any such agreement 
with an intending purchaser or even an 
owner in possession. Such an agreement 
would not, in my opinion, defeat the pro¬ 
visions of the Cantonments Act. The deci¬ 
sion in/vas/u Pn/sad'^ case (11 rested on 
theprovisionsofs. 9ofthe N.-W.P. RentAct 
XII of 1881. That section is in these terms: 

“The right of tenants at fixed rates may 
devolve by succession or be transferred. Ao 
other right of occupancy shallbe transferable 
in execution of a decree or otherwise than 
by voluntary transfer between persons in 
favour of whom as co-sharers such right 
originally arose, or who have become by 
succession co-sharers therein.” 

There is no prohibition, express or im¬ 
plied, in 3. 11 of the Cantonments Act. I 
hold, therefore, that the undertaking re¬ 
quired by the Cantonment Magistrate is 
not illegal or arbitrary. 

But the matter does not rest there. The 
land in this case is held subject to the 
terms contained in the written instrument 
Ex. B executed on behalf of Government. 
That it is executed on behalf of Government 
is clear from condition No. 1 which reserves 
to Government the right of resuming the 
land. By virtue, therefore, of s. 4, the 
provisions of the Cantonments Act do not 
apply to this land. If the Act does not 
apply, Cantonment Rules, 1938,1939and 1999 
apply. Rule 1938 provides that “in the event 
of a house in Cantonments occupied by a 
non-Military resident being required for an 
officer, a formal notice should be served on 
the occupant requiring him to vacate by a 
certain date.” Rule 1939 provides that “the 
owner of any house, in a Military Canton¬ 
ment, not occupied by a person belonging te 
the army, may be required to rent the same 

(1) 20 A. 219; A. W. N. (1898) 47; 9 lad. Dec. (x. s-) 

47. 
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to any Military Officer belonging to the 
station who may require it to reside in, if 
the Officer Commanding the station is 
. satisfied that there is no other suitable 
house available." Rule 1999 provides that 
"no ground will be granted except on the 
following conditions, which are to be sub¬ 
scribed to by every grantee, as well as by 
those to ivhom his grant may siibsequently be 
transferred." Then follow the conditions. 
The first condition is in almost the same 
terms as condition No. 1 in Ex. B. The 
second condition is that "the ground being 
the property of Government cannot be sold 
by the grantee." This corresponds with the 
first part of condition No. 2 in Ex. B. By 
the latter part of condition (6) provided that 
"the sale or transfer of any house in Can¬ 
tonments must yirst receive the sanction ot 
the Local Military Authorities." This cor¬ 
responds with the second part of condition 
No. 2 in Ex. B. 

According to Rule 1939 an owner may be 
required to rent his house to a Militaiy Officer 
even if it is occupied by the owner. The 
undertaking required by the Cantonment 
Magistrate does not go beyond this rule. 
The obligation to vacate and to rent the 
house to a Military Officer is an incident of 
land held on Cantonment tenure. The 
letter of October 17, 1921, expressly stated 
"tenure-Cantonment land". The defendant 
knew what the tenure was. He must, there¬ 
fore, beheld to have bought the land sub¬ 
ject to the incidents of that tenure, and 
having undertaken to comply with all Uie 
requisitions of the Cantonment Authorities 
for the transfer of the property to his name, 
he is bound to sign the undertaking in the 
form required by the Cantonment Magis¬ 
trate. 

My answers to the questions will, tliere- 
fore, be: No. IThe defendant is bound. No. 2 
No. No. 3 He is bound. No. 4 The defend¬ 
ant should pay the costs of the summons 
and the hearing. Counsel certified. 

z. K, Order accordingly. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 337 of 1923. 

December 1, 1924. 

Present: —Mr. Dalai, J.C., and Mr, 
Wazir Hasan, A. J. C. 

SHEORAJ SINGH —Plaintiff— 

Appellant 

VC7*SliS 

Mnsammat PHULBASAKUER and 
ANOTHER—Defendants and SARDAR 
SINGH —Plaintiff—Respondents. 

Suits Valuation .-lc( (VII of 1SS7), s. 11 — Over¬ 
valuation or under-valuation of suit, effect of—Change 
of iovum—Jurisdiction, want of, whether cured — Pre¬ 
judicial disposal of suit, meaniny of. 

For the purposes of sub-s. ib) of s. 11 of tlie Suits 
Valuation Act. it must be decided on the circumstances 
of each case wlietlier the change of forum owing to 
over-valuation or under-valuation has alYeeted the 
disposal of the suit on its merits prejudicially or not. 
The disposal of a suit on its merits is prejudicially 
aftected within the meaning of the sub-section when 
such disposal is made by a District Judge, instead of 
being made, as it ought to have been if the valuation 
were correct, by a llench of two Judges of the Court 
of highest jurisdiction in a province. In such a ca.se 
the lack, of jurisdiction in the Court whicJi has dis¬ 
posed of the suit is not cured by the provisicois of 
s. 11 of the Suits Valuation Act. [p. 447, col. 2,] 

Kalu Achan v. Meciiakshi Xethiar Amma, 73 Ind, 
Cas. 87; 46 M. 631; 18 L. W. 1; 45 M. L. J. 135t 
(1923) M. IV. N 489; (1924:» A. I. R. (M.) 6; 33 M. L. T. 

5, dissented from. 

Mohini Mohan Misscr v. Gour Chandr Rai, 56 Ind« 
Cas. 762; 5 P. L. J. 397; 1 P. L. T. 390; 2 U. P. L. 

R. (Pat.) 123; (1021) I'at. 105, Shidnppa Venkatrao 
Jadhav v. Hachappa Subrao Jadhao, 16 Ind. Cas, 
1005; 36 B. 628; 14 Bom. L. R. 757, Rachappasubrao v. 
Shidappa Venkatrao, 50 Ind. Cas. 280; 43 B. 507; 17 

A. L. J. 418; 25 M. L. T. 298; 36 M. L. J. i;i7: 29 C 

L. J. 452; 21 Bom. L. R. 489; 10 L. W. 274; 24 C. W* • 

N. 33; 1 U. P. L. R. (P. C.) 83; 46 I. A. 24 iP. C.)! 

Ilainidunnissa liibi v. Gopal Chandra Malakar, 24 C. 
661; 1 C. W. N, 556; 12 Ind, Dec. (N’ s.) 1110 and 
Bibi V. Abdul Hafiz Khan, 2 O. C. 103, referred to. 

Second appeal against the judgment and 
decree of the Second Additional District 
Judge, Lucknow, at Unao, dated the 3rd 
July 1923, reversing that of the Sub-Judge, 
Dnao, dated the 28th November 1921. 

Mr. H.K. Ghosh holding brief of Mr. A, 

P. Sen and Mr. L. S. Misra, for the Appel¬ 
lant. 

Messrs. H. and A. Rauf, for the 

Respondents. 

JUDGMENT. —In this second appeal, 
which was referred for decision to a Bench 
of two Judges by one of us, argument was 
addressed to us on ground of Appeal No. 4 
only. It is as follows :— 

That the lower Court has acted illegally 
and without jurisdiction in proceeding with 
the matter and deciding it ■without any in¬ 
quiry into the facts of appellant s appli- 
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cation that the entry of Rs. 4,000 as to 
valuation in the suit was a mistake for 
Rs. 40,000. 

It may be conceded at the outset that the 
contention is worded in a confused manner 
by a Counsel unacquainted witli the facts 
of the case. The suit was tried by a Sub¬ 
ordinate Judge with unlimited jurisdiction 
and the app-^al was heard by the Second 
Additional District Judge of Lucknow. Be¬ 
fore the District Judge there was no ap¬ 
plication relating to the valuation of the 
suit and the Reference made in the ground 
of appeal to tlie need of inquiry is unwar¬ 
ranted by facts. 

The points at issue really are ;— 

(1) Whether the valuation of the suit 
was such as to put the appeal beyond the 
pecuniary jurisdiction of a District Judge? 

(2) Whether in that case the- decision of 
the District Judge was without jurisdiction 
and so void? 

It is unfortunate that care is not taken 
in framing grounds of appeal, such an im¬ 
portant work being left to Junior Counsel 
unsupervised by the seniors better versed 
in drafting. We shall, however, not take 
the course which may reasonably be taken 
by other Courts of disallowing argument 
which does not arise from the ground of 
Appeal No. 4,-only permitting ourselves to 
draw the attention of Counsel to the seri¬ 
ous danger to litigants in the loose draft¬ 
ing of grounds of appeal consequent on a 
misunderstanding or ^vant of understand¬ 
ing of the facts of the case. We shall 
make our disapproval felt when awarding 
costs. 

The facts are these. The suit in the 
Trial Court was for a declaration that a 
Will executed by a last male Hindu owner 
was a forgery and that in consequence the 
defendant lady Musavimat Phulbasa and 
the other defendant her transferee had an 
interest in the property iu suit only for the 
lifetime of the widow and not absolute. 
The Trial Court decreed the suit, hut on 
appeal by the defendants the suit was 
dismissed and the AVill was held to be 
genuine. 

In the plaint the valuation given* for the 
purposes of jurisdiction is written inraqam 
(writing) and not in figures and the ra jam 
represents Rs. 4,000 and not Rs. 40,000. The 
case of the plaintiff-appellant here is that 
this was a slip for Rs. 40,0D0 and we know 
that such a mistake could easily be made, 
^udfment was delivered on 28tli November 
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1921 and when the plaintiffs, on obtaining 
a copy of the decree on 12th December, 
1921, discovered that the suit was valued 
at Rs. 4,000 they applied through their- 
Pleader on 16th December to the Trial Court 
for a correction of the i)!aintand the decree 
at Unao. The Trial Court was unable to 
enter into the question because an appeal 
lias ahead}’ been filed bj^ the defendants in 
Lucknow on 13th December. For this 
reason the Trial Court dismissed the ap¬ 
plication on 4th P'ebruary 1922. No written 
objection to the jurisdiction of the District 
Judge was taken in the lower Appellate 
Court and there is no affidavit on the record 
to prove that any oral objection was taken, 
or that the Judge’s attention was drawn 
to the application of the plaintiffs of the 
10th of December 1921. The District 
Judge's judgment was delivered on 3rd 
July 1923. There appears to have been a 
divi.sion in the camp of the plaintiffs, only 
one plaintiff Sardar Singh has gone over to 
the defendants and accepts the genuineness 
of the Will. Possibly this may have led_ to 

Sheoraj Singh submitting to the jurisdiction 

of the District Judge. 

As regards actual valuation it is certain 
that the property in suit is of a larger value 
than Rs 5,000. ‘ It is sufficient to mention 
that the revenue payable is Rs. 875, so its 
value must be at least Rs. 18,000 to take 
the lowest computation of 20 times the 
revenue. We hold it to be correct, there¬ 
fore, that by a slip the plaintiffs’ 
entered Rs. 4,000 in place of Rs. 40,000 
through his stupidity in using raqam nota¬ 
tion and not figures. 

The next question is of considerable diffi¬ 
culty. Under ordinary law parlies cannot 
investa Court with jurisdiction 
their agreement, and the decree of tne 
Appellate Court would be void when tne 
valuation of the suit was beyond the juris¬ 
diction of that Court. The questioi^ 
fore, resolves itself into one, whether tn 
doctrine that trial without jurisdiction is 
void from the commencement is modine 
by s. 11 of the Suits Valuation 
section lays down : **An objection that y 
reason of the overvaluation or underv^i3®f 
tion of a suit or appeal a Court of hrs 
instance or lower Appellate Court whic 
had not jurisdiction with respect to the siu 
or appeal exercised jurisdiction with re®P 
thereto shall not be entertained by an App®»" 
late Court unless 
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(а) The objection was taken in the Court 
of first instance at or before the hearing at 
which issues were first framed and recorded, 
or in the lower Appellate Ctmrt in the 
memorandum of appeal to that Court, or 

(б) the Appellate Court is satisfied, for 
reasons to be recorded by it in writing, that 
the suit or appeal was overvalued or 
undervalued and that the overvaluation or 
undervaluation thereof lias prejudicially 
affected the disposal of the suit or appeal 
on its merits.” 

In the present case cl. (a) will not apply 
because no occasion arose for an objection 
to be taken by the plaintiff in the Trial 
Coui’t, nor could he include such an objec¬ 
tion in a memorandum of appeal because 
he was not the appellant in the lower Appel¬ 
late Court. Coming to cl. (b) we have given 
in writing our reasons for holding that 
the appeal was undervalued by the defend¬ 
ants. 

It was argued before us on behalf of the 
respondents that mere change of fo7'tim dues 
not prejudicially affect the disposal of an 
appeal on its merits. According to the 
respondents’ learned Counsel an applicant 
objecting under s. 11 of the Suits Valuation 
Act must show that the Appellate Court had 
been guilty of some failure of procedure or 
proper understanding in deciding the appeal 
on its merits. This contention receives 
support from the Full Bench ruling of the 
Madras High Court in Kelti Achan v. 
Meenakshi Nethiar Anna (1). That was a 
case where the suit was tried hy the Court 
of a Munsif though the real valuation was 
over Rs. 5,000 and the District Judge heard 
the appeal though it properly lay to the 
High Court. 

The provisions of h. 11 of the Suits Valua¬ 
tion Act came to be discussed, as in this 
case, on a second appeal to the High Court. 
The learned Chief Justice observed at page 
618* of the report: “In my judgment, the 
clause of the Suits Valuation Act whf-n 
referring to prejudicially affecting tLe dis¬ 
posal of a suit or appeal on its merits, is not 
considering at all the different rules of 
procedure that there may be on appeal from 
one Court to another Court. If, as has been 
contended before us, the mere fact of there 
being some different rules in the procedure 
on appeal must prejudicially affect the 

(1) 7.*? Incl. Cas. 87; 46 M. C31; 18 L \V 1- 45 M 
M M L V 5^^^^ 


disposal of a suit on its merits, the section 
has really no meaning at all, because in 
every case from a District Munsif to lower 
Appellate Court, where Uiere Jias been 
undervaluation the appeal would have to 
be allowed and a new trial ordered, because 
the trial on its merits was prejudiced and 
that, in my judgment, is absurd.” With 
all respect to the learned Judge we find no 
absurdity in the argument put forward by 
the appellant. Every case must be govern¬ 
ed by its facts. It is not necessary to hold 
that a change of forum by itself would 
affect the disposal of an appeal on its 
merits p^ejudiciallJ^ In some cases there 
may be prejudice and in others there may not 
be; for instance, if the valuation of a" suit 
were under Rs. 5.000 but over Rs. 1,000 and 
the suit was tried without jurisdiction by 
a Munsif and not by a Subordinate Judo-e 
and an appeal was tried and decided bv\ 
District Judge, it could not be said (Ijat'the 
change of fomm created any prejudice The 
trial was held by a Court without jurisdic¬ 
tion, but in either case the appeal lay to the 
District Judge and there will be little 
ground to urge prejudice whether one sub¬ 
ordinate Judicial Officer tried the case or 
another so long as it was properly tried and 
its merits fully discussed. In our opinion 
the matter would be different when a 
litigant, who is entitled to have the merits 
of his case considered on the facts by a 
Bench of two Judges of a High Court, had 
his appeal decided by a District Judge 
sitting In our oj)iiiion in every css© 

it should be decided on the circumstances 
of that case whether the change of ^ 7 am 

has affected the disposal of the suit on its 
merits prejudicially or not. We mav point 
out that the word used is ‘disposal’ and not 
decision and we feel that disposal of a suit 
on Its merits is prejudicially affected when 
that dispo.sal is made by a District Judge 
instead of being made, as it ought to be by 
a Bench of two Judges of the Court of 
highest jurisdiction in a province* We 
agree partly Avith the observation of the 
other learned Judge at page 619* that the 
object of s. 11 of the Suits Valuation Act 
is to provide a machinery for curing the 
original lack of jurisdiction in such cir¬ 
cumstances. He adds that if it does not do 
that it does nothing else. Where we differ 

is in the consideration of the circumstances 
under Avhich the lack of jurisdiction ig 
cured. His opinion appears to be that such 
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lack can always be cured where the differ¬ 
ence is only of the Court which has as¬ 
sumed jurisdiction. We think that such 
lack cannot always be cured, but may 
be cured only where, in the opinion 
of the Appellate Court, there has been no 
prejudice in the lower Appellate Court 
wrongly assuming jurisdiction. 

We are supported in our opinion by a 
J3ench judgment of the Patna High Court 
in Mohini}Iohan Missej' v. Gouv Chandra 
Rai (2). The case there was similar in all 
respects to the one before us and one of 
the learned Judges observed; “Nor can it 
be said that the appellant is not prejudiced 
inasmuch as if the suit had been properly 
valued there would have been appeal to 
the High Court in the first instance. The 
High Court would have gone into the facts 
of the case and the appellant would not 
have been confined to urging points of law. 
The case, therefore, does not come under 
B. 11 of the Suits Valuation Act and the 
decision of the learned District Judge be¬ 
ing without jurisdiction, the decree passed 
by him is void." 

A case of the Bombay High Court is very 
instructive, though the point in dispute 
here was not specifically raised there nor 
referred to in the judgment. In that case 
Shiddapa Venkatrao Jadhav v. Rachappa 
Suhrao Jadhav (3) the plaintiff sued for an 
injunction and declaration of his rights as 
the adopted son of a certain person. The 
Trial Court of the Subordinate Judge 
granted him the two reliefs holding that 
he was such an adopted son. The defend¬ 
ant appealed to the District Judge though 
the valuation of the suit was nearly 
Rs. 70,000. The District Judge wrongly 
entertained it on the ground that the 
valuation w’as determined by the amount 
fixed for the payment of Court-fee, 
decreed the appeal and dismissed the 
plaintiff’s suit. The plaintiff thereupon 
went to the High Court which reversed 
the decree of the District Judge on the 
ground that it was void for want of juris¬ 
diction of the Court. That case was similar 
to the one here. On behalf of the respond¬ 
ent distinction was drawn on the ground 
that the defendant-respondent in the Dis¬ 
trict Judge’s Court had objected to that 
Court’s jurisdiction at the hearing of the 

(2) 56 Ind. Cas. 762; 5 P. L. J. 397; 1 P. L. T. 390; 
2 U. P. li. R. (Pat.) 123; (1921) Pat. 105. 

(3) 16 lad. Cas. 1005; 36 B. 628; 14 Bom. L. R. 
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appeal there. In our opinion that is not a 
point of distinction because it is not pro¬ 
vided in para, (a) of the first clause ofs. 11 
of the Suits Valuation Act. That para, 
provides only for objection taken in the 
First Court and in the memorandum of 
appeal to the lower Appellate Court. In 
t)ie Bombay case the defendant was not 
the appellant, so there was no occasion 
for him to take objection in a memoran¬ 
dum of appeal. Paragraph (a) does not 
provide for an objection made by a re¬ 
spondent in the lower Appellate Court. 

Such was the interpretation of facts when 

the appeal went to their Lordships of the 
Privy Council from the final decision in 
theHigh Court [Rachappasubrao v. Shidappa 
Venkati'ao (4)]. At page 517* of the report 
their Lordships observed that no objection 
to the Court’s jurisdiction was taken in the 
First Court, nor in the memorandum of 
appeal. Upon the facts of the case the 
defect of jurisdiction of the District Court 
would be cured under s. 11 of the Suita 
Valuation Act except on the ground of 
prejudice. Though no reference was made 
to that Statute Law, both the High Court 
of Bombay and the Privy Council held 
that the lack of jurisdiction of the Dis¬ 
trict Judge was in no way cured and that bis 
decree was void. 

Reference was made by the respondent s 
learned Counsel to a Calcutta ruling of a 
Bench of two Judges [Hajnidunnissa Bibi 
V. Gopal Chandra Malakar (5)] which was 
followed by a Single Judge of this Court in 
Sakina Bibi v. Abdul Hafiz Khan (6). In 
that case under the particular circumstances 
that a Court of Munsif tried a suit which 
was properly triable by a Judge of Small 
Causes, the High Court held on second 
appeal that there was no prejudice by the 
change of forum. Under similar circun^ 
stances we ourselves would have arrived 
at a similar conclusion. The report, how¬ 
ever, in no way justifies the contention of the 
respondent that a change of forum could 
under no circumstances cause prejudice 
such as is contemplated by s. 11 of the 
Suits Valuation Act. The facts of the case 
reported in Mohammad Sharafat XJlldh v. 

(4) 50 Ind. Cas. 280; 43 B. 507; 17 A. L. J. 418; 25 
M. U T. 293; 36 M. L. J. 437; 29 C. L. J. 452; 21 

L. R. 489; 10 L. W. 274; 24 C. W. N. 33; 1 U. P. 1^ 

R. (P. 0.) 83; 46 I. A. 24; (P. C.). , 

(5) 24 O. 661; 1 O. W. N. 556; 12 Ind. Dec. (S- s-/ 
1110 . 

(6) 2 O. O. 103. __ ____ 
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Hira Lai (7) were similar and the learned 
Judge of this Court who decided it did 
not lay down any such proposition as is 
contended for hy the respondent's learned 
Counsel. Upon similar facts a Bench of 
the Allahabad High Court decided that 
there was no prejudice under s. 11 under 
the circumstances of that particular case 
[Dalip Singh v. Knndan Singh (8)J. 

We do not consider it necessary to dis¬ 
cuss cases and opinions of Judges reported 
in several unauthorized reports. We arc 
satisfied tliat except in the Full Bench 
case of the Madras Higli Court no other 
High Court has definitely lield that the 
change of ionim could under no circum¬ 
stances cause such prejudice as is contem¬ 
plated in s. 11 of the Suits Valuation Act. 

Under the circumstances of the present 
case we hold that prejudice has been caused 
and that the lack of juiisdictioii of the 
lower Appellate Court is not cured by the 
provisions of s. 11 of the Suits Valuation 
Act. 

Our attention was drawn to the alleged 
dishonesty of the plaintiff in not raising 
a plea of want of jurisdiction in the lower 
Appellate Court. It was pointed out and 
probably justly, that if the decision of the 
lower Appellate Court had gone in favour 
of the plaintiff-appellant he would not have 
agitated the matter further. In our opi¬ 
nion both parties are tarred with the same 
brush. The defendant knew full well that 
Rs. 4,000 was a slip for Rs. 40,000 in the 
plaint of the plaintiffs in the Trial Court. 
We arc satisfied as to this because of the 
large fee paid by them to the Pleaders up 
to a valuation of Rs. 36,500. WIren this 
was pointed out to the respondents’ learned 
Counsel by the Court he explained that 
Pleader’s are paid in Subordinate Courts 
far in excess of the valuation of the 
suit. This does not appear to be cor¬ 
rect, because in the lower Appellate Court, 
where the valuation was fixed by the de¬ 
fendant at Rs. 4,000 he paid only Rs. 200 to 
his Pleader. In our opinion there is no¬ 
thing to choose between the lack of straight¬ 
forwardness of the two parties. 

One of the plaintiffs Sardar Singh, who 
is a respondent here, has api^lied to be dis- 
charged from the appeal as he now accepts 
the position taken up by the defendants of 
the genuineness of the Will propounded by 
them. We shall pass no order at this stage 

(7; 21 Ind. Cas. 52; 10 0. 0. 257. 

(8) 22 Ind. Cas. CH; 38 A. 58; 12 A. L. J. 21. 
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in view of the order w*e propose to pass in 
this appeal. 

In the result we decree this appeal of 
the plaintiff Sheoraj Singh, set aside the 
decree of the lower Appellate Court and 
direct that Court to return the petition of 
appeal to the defendants Miisammat Phul- 
basa and Chandrapal Singh for presenta¬ 
tion to the proper Court. For reasons al¬ 
ready given by us we direct that the 
plaintiff shall pay the costs of the defend- 
ants-ie.si)ondeuts of (Jiis Court and bear 
his own costs. TJiis is the punishment we 
have inllicted on Jiiin for unsatisfactory pre¬ 
paration of the last ground of appeal in this 
Court and for his want of candour in the 
lower Appellate Court. 

z. K. Appeal decreed 


ALLAHABAD HIGH COURT. 

Lettbus Patkn’t Appeal No. 131 of 1923. 

July 25, 1924. 

Prasent /—Mr. Justice Sulaijnan and 
Mr. Justice Mukerji. 
BINDRABAN— Defendant—Appellant 

versus 

RAM NARAIN and others—Plaintiffs— 

Respondents. 

Adverse, possession—Hindu brothers ou/ning land 
jointh/ —Death of one —Widow's possession, nature of. 

Out o£ two Hindu brothers./. !ind M. who were joint 
and owned an b-pios share in a village, •/. <lied tirst, leav¬ 
ing a widow B. wliose name was recorded with respert. 
to a 1-pies share with the consent of M. On tlie deal li of 

M. name was also I’ecortled in respect of lii.s share 
and //. continued to be in possession of tlie whole till 
her death in 11)17. On the 0th November 1!)0G, she made 
atran.sferby way of sale of-1-pies sliare. in favour {>f 
the defendant and on, the 13th September 1018 her 
reversioners sued for recovery thereof: 

IIeld,{l) that there was nothing to .show that iho 
■widow ever claimed title in lierselfand a title adverse 
to her husband's estate; [p. 450, col. 2.] 

(2) that the first assertion of adverse title took place 
on the 0th November 1900 and the suit was amply 
within time from that date. 

Lajivanti v. Safa Chand, 80 Ind. Ca.s. 788; 22 A. L. J, 
.304;<1924) A. I. K.(P. C.) 121: 5 L. 192; (1924) M.W. 

N. 442; 20 L. W. 10; 2 Pat. L. K. 215; 28 C. W. N. 960; 
26 Bom. L. R. 1117; 47 M. L. J. 935; 0 P. 1.. T. 1; 51 1. 
A. 171; L. R. 5 A. (P. C.) 94 (P. C.). referred to. 

Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Gokul Prasad, dated 
the 1st May 1923. 

Dr. N, C. Vaish, foi* the Appellant. 

Dr. S, N. Seu, for the Respondents. 
JUDGMENT. —The facts relating to 
this Letters Patent Appeal are these 
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There were two brothers, Jawahir and 
Mazbut. It has been found that they 
were joint. Jawahir died shortly before 
Muzbut and left a widow, Cari Bahu, surviv¬ 
ing him. The two brothers together owned 
an 8-pies share. On the death of Jawaliir, 
with the consent of JIazbut, the name of Bari 
Bahu was recorded with respact to a 4-pies 
share. On the death of Mazbut the name 
Bari Bahu was recorded in respect of 
the 4-pies share which stood in his name. 
Bari Bahu continued to be in possession 
of the entire 8-pies share till her death 
which happened in 1917. Before her death, 
however, she, on 6th November 1906, made 
a transfer by way of sale of a 4-pies share 
in favour of the defendant-appellant. On 
13th September 1918, that is to say within 
12 years of the execution of the sale-deed, 
the respondents brought the suit out of 
which this appeal has arisen claiming, as 
the reversioners of Bari Bahu, for the 
recovery of the 4-pies share sold to the 
defendant-appellant. One of the pleas of 
the appellant was that Bari Bahu was 
in adverse possession of the propert}', and 
therefore, the plaintiffs’ suit was barred 
by time. This plea found favour with the 
Court of first instance. On appeal the 
learned District Judge came to the conclu¬ 
sion that Bari Bahu’s possession was not 
adverse but was permissive. On this find¬ 
ing the suit was decreed. A second appeal 
was filed to this Court, and the learned 
Judge of this Court remitted an issue 
specifically directed to the character of 
possession of Bari Bahu. The finding 
recorded by the learned District Judge on 
^th May 1922 was that the possession of 
Ban Bahu was permissive and not adverse. 
On this finding the learned Judge who 
heard the second appeal dismissed the 
appeal brought by the defendant. 

it is contended that the 
possession of Bari Bahu was really adverse 
and not permissive. The learned District 

Judge has made the following remark in 
his judgment: 

“It is not shown that her (Bari Balm's) 
possession ever became adverse or was even 
alleged to be adverse before the sale-deed of 
November 6, 1906.” 

Assuming that Bari Bahu did not obtain 
possession until the death of Mazbut, it does 
not necessarily follow that she claimed title 
adversely to her husband's estate. Ordin¬ 
arily a Hindu widow would claim to be in 
possession in the right of her husband. As 


the learned District Judge has remarked, 
there was absolutely nothing before him to 
show that she ever claimed a title in herself 
and a title adverse to her husband’s estate, 
and, therefore, to the estate which would go 
on her death, to the reversioners to her 
husband’s property. 

Two cases of the Privy Council have been 
cited to us to show that, in the circumtances 
of these cases, their Lordships held that 
the possession of the widows, in those cases 
was adverse. But each case must be treated 
on its own facts. In the latest Privy Coun¬ 
cil case of Lojicantiv. Safa Chand (1), their 
Lordiships found, in the circumstances of 
the case that, the two widows who were not 
entitled to the property (they being step¬ 
mothers to the male owner of the property) 
were in possession as Hindu widows and 
they prescribed for the benefit of their hus¬ 
band’s estate. This case, therefore, is entire¬ 
ly concluded by the finding of the learned 
District Judge, that there was no assertion 
of an adverse title by the widow in herself, 
namel 3 % title, adverse to her husband’s 
estate and to the estate that would go to 
the reversioners. The first such assertion 
that did take place was on 6th November 
1906, and this suit is amply within time 
from that date. 

The appeal fails and is hereby dismissed 
with costs. 

K. s. D. Appeal dismissed, 

(l; 80Ind. Cas. 788; 22 A. L. J. 304; (1924) A.l. R. 
CP. C.) 121; 5 L. 192; (1924) M. \V. N. 442; 20 L. W. 10; 

2 P. L. R. 245; 28 O. W. N. 960; 26 Bora. L. K. 1117; 47 
M. L. J. 935; 6 P. L. T. 1; 511. A. 171; L. R. 5 A. (P. C.) 

91 (P. C.). 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Execution of Decree Appeal No. 22 of 1924. 

November 13, 1924. 

Pi'eseiit: —^Mr. Dalai, J. C., and 
Mr. Wazir Hasan, A. J. C. 

Pandit IQBAL NARAIN— Dkcrbe-HoldbR 

—Appellant 
verstis 

Musammat JAGRANI—Judgment-Debtor 

—Respondent. 

Ltmilatioit Act (IX of mSK Sdh. I. ^7 

—Civil Procedure Code (Act V of iflOS), O. IX^ 

3^ 4—Swetifion of decree—AppUcoiion for, execution 
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— Confinuaiion of proceedings—Application to con¬ 
tinue pi'oceedings, nature of—Dismissal of application 
for default of decree-holder — Limitation. 

An application contomplated by Art. 181 of Sch. I to 
the Limitation Act must be an application required by 
law to be made. [p. 453, col. 1.] 

There is no provision of law which requires a 
decree-holder to make an application where the 
sole object is the continuation of proceedings in a pend¬ 
ing case. Where the Court intends to and does, as a 
matter of fact, maintain an application for execution 
on its pending file, and stays proceedings for the time 
being and does not finally dispose of the application, 
an application made to the Court for the sole object 
of drawing its attention to the pending file so that 
it may proceed with it, is not governed by any 
Article of the Liniitation Act. 

(^Case-law discussed.) 

An application for execution of a decree for sale 
on foot of a mortgage was returned to the decree- 
lioldcr for certain amendments to be made and for 
the filing of certain papers. The application was 
again filed by the decree-holder without the amend¬ 
ments having been made and without the papers 
which had been directed to be filed. The Court 
directed notice to issue to the judgment-debtors and 
fixed a date for hearing. On the date fixed the 
decree-holder did not appear and the notice issued 
to the judgment-debtor was found not to have been 
served as the decree-holder had failed to pay costs 
for further proceedings. Thereupon the Court passed 
the following order:—"The case be consigned to re- 
cx)rd on account of the decree-holder's default in 
prosecution. The decree-holder will bear his costs." 
More than three years after this order the decree- 
holder made an application for continuing proceed¬ 
ings under his previous application: 

Held, that the order passed by the Court on the 
previous application .could not be interpreted as 
meaning that the Court merely postponed the hear¬ 
ing of the applicati()n, the application was finally 
intended to be dismissed and was, as a matter of fact, 
dismissed by that order and that, therefore, the 
subsequent application was barred by time. [p. 453, 
col. 2.] 

When an application for execution has been dis¬ 
missed for default, in circumstances mentioned in 
rr. 2 and 3 of 0. IX of the C. P. C. relating to suits, 
proceedings under r. 4 of the Order cannot be taken 
in respect of such an application, [p. 454, col. 1.] 

Thakar Prasad v. Fakir Ullah, 17 A. 106; 5 M. 
L. J. 3; 22 I. A. 44; 6 Sar. P. C. J. 526; 8 Ind. Dec. 
(s. 8.) 393 (P. C..), relied on. 

Appeal against an order of the Sub- 
Judge, Mohanlalganj, Lucknow, dated the 
18th February 1924. 

Mr. Sailendra Roy, fgr the Appellant. 

Mr. Gaya Prasad and Mr. Washn holding 
brief of Mr. Hyder Husein, for the Respond¬ 
ent. 

JUDGMENT •—One of us referred this 
appeal to a Bench of two Judges for deci¬ 
sion. It was accordingly heard by us and 
we now proceed to decide it. 

The appeal is by the decree-holder. The 
facts are as follows:— 

On the 23rd June 1914, the appellant 
obtained a hnal decree for sale of certain 


property belonging to the judgment-debtor 
in terms of O. XXXIV, r. 5, sub-r. (2), 
of the C. P. C. On the 20th June 1917, 
the decree-holder made his first application 
for execution as directed by the provision 
of r. 10 of O. XXI of the Code. The 
application was in the form prescribed by 
r. 11, sub-r. (2) of the same Order 
The mode in which the assistance of th^ 
Court was required was by the sale of th^ 
property described in the final decree 
This prayer was in accordance with cl‘ 
(g) of sub-r. (2) mentioned above. The* 
application was accompanied with a copy 
of the decree. On the same date the 
office placed the application before the 
Presiding Judge with the report that the 
entry in respect of incumbrances was de¬ 
fective and that a copy of the khewat was 
not filed. On the following day, that is 
21st June 1917 the Court passed an order in 
the absence of the decree-holder. The order 
was as follows;—“ Return for the necessary 
amendments. The khewat should be filed 
with the amended application and state¬ 
ment, to be re-filed within ten days hence." 
On the 3rd July 1917 the application for 
execution was accordingly returned to the 
mukhtar of the decree-holder. On the 9th 
July 1917 the rnufe/jtar again presented the 
same application without making any 
amendments. Along with the application, 
he filed a written protest against the objec¬ 
tions taken by the office. The substance 
of the protest was that the decree sought 
to he executed was a decree for sale passed 
under O. XXXIV, r. 5, of the C. P. 0. and 
that the judgment in which the decree in 
question was passed had determined that 
the property required to be sold was the 
ancestral property of the judgment-debtor. 
A copy of the judgment was also filed 
and the prayer was that the application 
for execution he registered and proceeded 
with according to law. On this second 
occasion the office reported that the appli¬ 
cation for execution was re-filed after the 
time fixed for amendment in the previous 
order had expired. On the 11th July 1917 
the Court extended the time and ordered 
notice to issue to the judgment-debtor and 
fixed the 23rd July 1917 as the date for 
the hearing of the case. The notice which 
the Court directed to be issued was obvi¬ 
ously in compliance with the provision of 
O. XXI, r. 22, suh-r. (1) (a) of the Code. 
The entry in the Court proceedings shows 
beyond doubt that the order of the lltii 
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July 191/ was passed in the ]U‘eseiice of 
the decree-holder’s agent. When the case 
was taken up on the 23rd Julv 1917 tlie 
decree-holder was absent and the notice 
issued to the judginenl-del^tor was found 
not to have been served, and it Avas fur¬ 
ther found that the decree-holder had not 
supplied costs for further proceedings. On 
those grounds the Court passed the follow¬ 
ing order:—“ The case be consigned to 
record on account of the decree-holder's 
default in lu'osecution. The decree-holder 
Avill bear his costs. The amount due under 
the decree was Rs. 1,115-11-0.” Since then 
the decree-holder did nothing till the 28th 
January 1921 when the application now 
under consideration Avas made. The prayer 
in this application is that the application 
for execution dated the 20th June 1917 
be summoned from the record room and 
necessary steps taken for the sale of the 
properties referred to in it. The loAver 
Court has held that the order of the 23rd 
July 1917 Avas an order of dismissal of the 
execution case then pending and that con¬ 
sequently the present application Avas 
barred by time. 


1 he argument in support of the appeal i, 
that the present application is not an appli 
cation for execution but is made merely fo 
the object of proceeding Avith the pendin- 
application. That the present ai)plication i 
suchanapplication in form cannot be doubt 
ed but Avhether it can be treated as bearin* 
the same character in substance as Avell i 
the question for decision before us. If th' 
ansAver to this question is in the affirrna 
tive even then the learned Counsel for tin 
respondent argues that the present appli 
cation falls Avithin Art. 181 of (he Firs 
Schedule of the Indian Limitation Act 
1908, and as it Avas made .beyond thre- 
years from the date of the last orderof tL 
Court it Avas barred by time 

IVe are unable to uphold this argument 

If the execution proceedings initiated 
the original application of the 20th Jum 
191/ can be construed in the circumstance 
of this case as still pending AAe are quit 
clear m our judgment that there is n 
question of limitation. This opinion o 
ours 18 supported in its entirety bv Ih 
decision of their Lordships of the Prh’- 
Council in the case of Qamar-ud-din Akme'i 
V. Jaivahir Lai (1) and is in accordanc 


♦ 



Avith Ydknl) All v. Darga Prasad (2). Similar 
view has lieen taken in the Bhagwanta 

Kuer V. Zamir Ahmad Khan (3). The deci¬ 
sion of a learned Judge of this Court in 
llic case of Girdhavi Laly. Damodar Das 
(4) seems to be in conllict Avith the opinion 
Avhich AA'e lia\'eheld and Avhich Ave have just 
now expressed. Article. 181 is not expressly 
’refeiTcd to in tlie judgment but the learned 
Judge, however, made thefollowing observa¬ 
tion :— 

“All application, Avhich is in substance 
an application made Avith the object of 
moving the Court in the matter of a former 
application Avhich has been postponed, 
suspended or otherwise stayed by reason 
ot some order, is an application to continue 
the suspended proceeding from the point 
Avhere it aa'qs stayed and may be made at 
any time Avithin three years from the 
date Avhen the right to apply accrued, 
that is, Avhen the ordei for postponment, 
suspension or stay Avas Avithdrawn or be¬ 
came inoperative, even though the execu¬ 
tion proceeding may haA’^e been struck off 
by that order. Ko question of limitation 
( an arise A\ here an execution case is pend¬ 
ing or has been merely postponed.” ^Ve 
are in entire agreement Avith this A'iew 
except in so far as it holds that an appli¬ 
cation to continue suspended proceeding 
must be made Avithiii three yeai’S from 
the last order of postponement. Indeed 
the last portion of the quotation given 
above A\*ould seem to be in conflict with 
the part immediately preceding it. In the 
case of Kalka Singfi v. Gur Saran Lai (5), 
the same learned Judge expressed his 
opinion as folloAvs:— 

“These considerations do not, hoAvever, 
apply Avhere no such obstacle has been 
imposed either by the Court executing 
the decree or hy a Court before which an 
appeal from an order passed in the execu¬ 
tion proceeding is pending or by the 
Court before Avhich a suit or appeal to con- 
te.st the.A"alidity of the decree or the order 
passed in execution is awaiting trial. 
Where there is no such obstacle, actual or 
resulting, there is nothing to stop the 
running of limitation, which will be gov- 

(2) ?.0 lud. Cas. 877; 37 X 518; 13 A. L. J. 760. 

(3; 78 lud. Cas. 766; 5 P. L. T. 451; (1924; P«t, 
221; 2 P. L. R. 249; 3 Pat. 596; (1924; A. I. R. ( P) 
576. 

(4) 25 Ind. Cas. 160; 17 0. C. 169. 

(5) 54 lad. Cas. 426; 6 O. J. L. 656. 
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erned by Art. 181 or 182 of the Indian 
Limitation Act (IX of 1908), whichever 
may be applicable. As pointed out in 
Chalavadi Kotiahv. Polooj'i Alimelammah 
(6), the dismissal of an application for exe¬ 
cution without notice to the parties and for 
no fault of the decree-holder is a mere 
direction to the officers of the Court to re¬ 
move the application from the pending 
list; but the decree-holder’s right to apply 
for its revival accrues from day to day and 
will be barred if no application is made 
for the purpose before three years have 
elapsed from the date when such proceed¬ 
ings were closed in fact or struck oil" 
Without deciding we ma}' assume that 
w'here a bar to the further progress of 
execution proceedings has l)een created by 
an order of a Court of competent jurisdic¬ 
tion such proceedings may only l)e revived 
by an application under Art. LSI after the 
removal of the bar but we are unable to 
take the view that even in a case where 
the Court intended to and did, as a matter 
of fact, maintain an application for execu¬ 
tion on its pending file and stopped pro¬ 
ceedings for the time being and did not 
finally dispose of the application, an appli¬ 
cation made to the Court for the sole ob¬ 
ject of drawing its attention to the pend¬ 
ing file so that it may proceed with it is 
governed by any Article of the Indian 
Limitation Act. The learned Judge has 
referred to the decision in tlie case of 
Chalavadi Kotiah v. Poloori Alimelammah 
(6). We have carefully considered that de¬ 
cision and are of opinion that it does not 
support the view taken by the learned 
Judge. On the other hand, it distinctly 
lays down that when an application for 
execution is, as a matter of fact, pending 
the decree-holder has a right every moment 
to ask for further progress in the matter 
of the application. We think that an ap¬ 
plication contemplated by Art. 181 must 
be an application required by law to be 
made and we are not aware of any provision 
of law which requires a decree-holder to 
make an application where the sole object 
is the continuation of proceedings in a 
pending case. The learned Counsel for the 
respondent also relied upon a decision of 
a Bench of the Allahabad High Court in 
the case of Balwant Singh v. Budh Singh 
(7). But that was a case in which an order 

(fl) 31 M. 71; 18 M. L. J. 4G; 3 M. L. T. 329. 

1?) 50 Xna. Ctw. 1006; 42 A. 564; 18 A. U J. 612, 


Staying execution was passed by a cojn- 
petent Court. We have no such case 
before us. 

We have now to construe the order of 
the 23rd July 1917. Tlie learned Pleader 
for the appellant contends that the said 
order did not put an end to the execu¬ 
tion proceedings then pending but simply 
postponed them to a time when the decree- 
holder complied witli the directions relat¬ 
ing to the amendment or showed that the 
application could be proceeded with with¬ 
out any further act <jii (lie i^ait of tlie dec¬ 
ree-holder. Ill .support of this contention 
it is pointed out that it liaviug been de¬ 
termined in the a<lju(Hcalion which resulted 
in the decree in question lliat tlie pjoperty 
required to be sold was the ancestral i)ro- 
liei'ty of the judgment-debtor, tlie clear 
duty of the Court was to transfer tlie exe¬ 
cution of the decree to the ('ollector as 
required by the notification of the Local 
(rovernment made under s. (58 of the C. I^. 
C. and embodied in para. 181 of tlie 
Oudh Civil Digest and that tlie decree- 
holder had notliing to do before such 
transfer was made. This may be true but 
there is no doubt that Court liad jurisdic¬ 
tion over the case of which it.was seized 
and before transferring it to the Collector 
might order the decree-holder to do certain 
acts in default of which the application 
for execution might be dismissed. Now 
the order may be right or wrong. If wrong 
it could be set right on appeal but if no 
appeal is preferred from it tlie order is 
final. We, cannot, therefore, hold that the 
order of the 23rd July 1917 must be held 
as not amounting to the disposal of the 
application on the sole ground that it was an 
order which was "wrong and should not have 
been passed. We are of opinion that right¬ 
ly or wrongly the Court insisted on the 
amendment and on perfect compliance 
with its order of the 20th June 1917. That 
the order was not complied with is admit¬ 
ted; and the fault of the decree-holder in 
that behalf was the basis of the order of 
the 23rd July 1917. In these circumstances, 
therefore, we do not think that that order 
can be interpreted to mean that the Court 
merely postponed the hearing of the appli¬ 
cation. On the contrary, we are of opinion 
that the application was finally intended 
to be dismissed and was, as a matter of 
fact, dismissed. Tlie direction as to the 
costs in the said order fends- in the same 
direclioo^-jA-ia^'^settled law both under 


454 ATMAKUR CHINNA CHESCHAYYA V 

the old and the new C. V. C. that when an 
application for execution has been dismissed 
for default in circumstances mentioned in 
rr. 2 and 3 of O. IX of the Code relating to 
suits, proceedings under r. 4 of the same 
Order cannot be taken in respect of such 
an application: Thakur Prasad v. Fakir 
ullah m. 

The result is that the present application 
must be treated to be an application for 
execution in substance and it is admitted 
that as such it is barred by limitation. 

The appeal, therefore, fails and is dis¬ 
missed with costs. 

z. K, Appeal disinissed. 

(8) 17 A. IOC; 5 M. L. J. 3; 22 I. A. 41; 6 Sar. P. 
C. J. 526; 8 Ind. Dec. (n. s.^ 393 (P. C.). 


MADRAS HIGH COURT. 

Second Civil Appeal No. 587 of 1921. 

February 13, 1924. 

Present: —Mr. Justice Krishnan. 
ATMAKUR CHINNA CHENCHAYYA 

AND OTHERS—PLAINTIFFS NoS. 2 TO 5— 

Appellants 

versus 

KHANDA KONDIAH and others— 
Defendants—Respondents. 

Civil Procedure Code {Act V of 1908), s. II —Res 
judicata— Finding in proceeding between decree-holder 
and judgment-debtor, whether binding on subsequent 
decree-holder. 

A decree-holder is not bo\md by the result of 
previous proceedings, to which he was not a party, 
between the judgment-debtor and another decree- 
holder regarding the title of the judgment-debtor to 
certain properties, nor can he take advantage of 
findings arrived at in those proceedings whicm are 
favourable to him. [p. 455, col. 1.] 

Second appeal against the decree of the 
Court of the Subordinate Judge, Kurnool, 
ill A. 8. No. 75 of 1920, preferred against 
that of the Court of the District Munsif, 
Nandayal, in O. S. No. 6 of 1918. 

Mr. Ch. Raghava Rao, fox the Appellants. 

Mr. S. Duraisami Iyer, for the Respond¬ 
ents. 

JUDGMENT*—In this case theplaint- 
iff who had obtained a decree against the 
3rd defendant, attached the plaint property 
as belonging to the 3rd defendant, but he 
was met by a claim petition put in by 
defendants Nos. 1 and 2 claiming that 
the property belonged to them and that the 
3rd defendant bad no interest in it. The 
claim was allowed and this suit is brought 
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by the plaintiff to have that order set aside 
and to have it declared that the property 
really belongs to the 3rd defendant and is 
liable to be attached and sold for his decree 
debt. The lower Courts have dismissed the 
plaintiff's suit. 

Originally the property belonged to the 
3rd defendant, but he made a gift of it in 
1912 to one Veera Reddi aimsMusali Reddi. 
The donee then mortgaged the property by 
wa3^ of simple mortgage to defendants 
Nos. 1-and 2. It would seem that, on a 
former occasion, this property was attached 
as the propert}’^ of the 3rd defendant by an¬ 
other decree-holder, one Subharayudu. 
At that time both Veera Reddi and the 
present defendants Nos. 1 and 2 put in 
separate claim petitions urging their diff^- 
ent interests in the properey. As regards 
the 1st and 2nd defendants, their claim was 
allowed on the ground that whatever defect 
there might be as regards Veera Reddi’s 
title, such defect did not affect the mortgage 
right of defendants Nos. I and 2 as they 
were bona fide purchasers for value; Iheir 
claim was allowed under the last clause of 
s. 53 of the Transfer of Property Act. Against 
the order on the claim petition no suit was 
filed by any one; but, as regards the ad¬ 
verse order against Veera Reddi, he filed a 

suit against the decree-holder Snbbarayudu. 

Defendants Nos. 1 and 2 had nothing to do 
with that suit and they were not made 
parties to it. Even before the claim 
tions were brought, defendants Nos. 1 and 2 
had obtained a preliminary mortgage- 
decree on their mortgage against Veera 
Reddi only. Subsequent to the claim peti¬ 
tion they seem to have got a final decree in 
the matter and they executed that decree 
against Veera Reddi, and the property was 
brought to sale and purchased by one of 
the defendants. Veera Reddi's suit finally 
failed. There was subsequently again an 
attachment by the same decree-holder of 
the property as 3rd defendant’s property. 
By that time the Court-auction had taken 
place and the sale to one of the defendants 
had been complete. The defendants put 
in a claim petition again and urged their 
right by purchase against that attachment. 
That claim was allowed and no further 
steps were taken to contest that order on 
the claim petition. Now the plaintiff, 
who is another decree-holder, attaches the 
property again as the 3rd defendant’s. He 
contends that as he was not a party to any 
of the previous proceedings, be is not boond 
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by those proceedings and, therefore, it is 
open to him to show now that the 3rd de¬ 
fendant is still the owner of the property 
and he is entitled to attach the property as 
the 3rd defendant’s; I am prepared to con¬ 
cede that this decree-holder as a new creditor 
is not bound by the previous proceedings 
as he was not a party to any of them; but 
the difficulty in his way will then be that 
he must show in this case now afresh that 
the gift to Veera Reddi by the 3rd defend¬ 
ant is not a valid gift and that the mort¬ 
gage by Veera Reddi to defendants Nos. 1 
and 2 is not valid and, therefore, the pro¬ 
perty is 3rd defendant’s. It has not been 
pressed before me that there is anything 
invalid as regards the mortgage; the very 
same reason that was given for upholding it 
in the first claim petition is applicable. The 
defendants Nos. 1 and 2 are bona fide pur¬ 
chasers for value and under the last clause of 
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the case reported as Gnanamhal v. Parvathi 
(1) for saying that he is not estopped from 
showing afresh that the property is still 
third defendant’s. That ruling, no doubt, 
supports him and lam prepared to follow 
it; but as already pointed out he is met by 
the difficulty that he has not attempted in 
this case to show that there is anything 
wrong in Veera Reddi s gift, and the fact 
that Veera Reddi’s gift was not supported 
by the Court in a suit by another creditor 
cannot be taken advantage of in this Court. 

The second appeal, therefore, fails and is 

dismissed with costs. 

2 . K. Appeal dismissed. 

(ij 15 M. 177; 2 M. L. J. 212; o Iml. Pec. (.v. s.) 084* 


s. 53 of the Transfer of Property Act they are 
not affected by any defect in Veera Reddi s 
title even assuming that there is any such 
defect. Both the lower Courts have found 
it and I think they are right intheir finding; 
that finding is scarcely attacked before me. 
It is, however, contended that, so far ^ the 
equity of redemption is concerned, it is still 
in the 3rd defendant on the footing that the 
gift to Veera Reddi is not a good gift. Of 
course, if the gift to Veera Reddi could be 
shown to be a bad gift, it will not be binding 
as against this decree-holdei*. The 3rd de¬ 
fendant was not a party to the mortgage- 
suit; and though the mortgage itself might 
be binding on him, his equity of redemp¬ 
tion could not be treated as having been 
properly sold so as to bind him. But the 
difficulty in the way of the plaintiff is that 
he has made no attempt in this case to 
show that the gift to Veera Reddi is a bad 
one. He says it was so found in the pre¬ 
vious litigation as between Veera Reddi 
and the 3rd defendant and the then 
decree-holder; but, as he himself argues, 
he is not bound by the findings in that 
suit either by way of res jvdicata or lis 
pendens; nor is the finding in that suit 
binding upon defendants Nos. 1 and 2, 
the mortgagees, as they were no parties 
either. The doctrine of lis pendens cannot 
be extended to give any advantage to the 
plaintiff in this case. Just as the plaintiff 
is not bound by the previous proceedings, 
he cannot take advantage of them. There 
must be mutuality in this matter. The 
learned Vakil for the plaintiff relies upon 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Execution of Decree Appeal No. 53 of 1924, 

October 14, 1924. 

Present ■' —Mr. Dalai, J. C. 

Syed MOHAMMAD SHAKIR— Judgment- 

Debtor—Appellant 
versus 

JUGUL KISHORE and another— 
Decree-Holders—Respondents. 

Civil Procedure Code (Act V of 1908), 3. J,I, 0. 
\XI r. 2 —Limitation .-let (IX of 1908), Sch. I, 
art 'l82 (5)—0udh Civil Digest, r. 172 (a)—Execution 
of decree—Transfer of decree for execution—Juris- 
diciion of Court to which decree transferred—Certi¬ 
ficate absence of, effect of—Certification of pan 
payment, application for, to Court not having juris¬ 
diction, effect of—Limitation, extension of. 

The Court to which a decree is transferred for exe¬ 
cution is not divested of its jurisdiction until it 
sends the certificate under s. 41 of the C. P. C. to tlie 
Court which passed the decree. Before such certi¬ 
ficate is sent, any application for certification of a 
part payment must be made to the Court to whom 
the decree was transferred for execution and not to 
the Court which passed the decree. Such an appli¬ 
cation made to the Court which passed the decree 
will not operate to extend the period of limitation for 
execution of the decree under Art. 182 (5) of Sch. f 

to the Limitation Act. [p. 450, cols. 1 & 2.] , . , , 

Maharajah of Bobbili v. Narasarajupedasinhula, 

W Ind Gas. 682; 43 I. A. 238; 31 M. L. J. 300; 18 
Boif L li 909; 39 M. 640; 14 A. L. J. 1129; 20 M. 
L T 479 24 C L. J. 478; 4 L. W. 558; (1916) 2 M. 
W. N. 541; 21 C. W. N. 162; IP. L. W. 26 (P. C.). 

^°Ths part satisfaction referred to in r. 172 (a) of 
the Oudh Civil Digest must be such that no further 
satisfaction of the decree in that Court would be 
possible. The rule does not apply to a case where the 
parties have entered into an agreement by which full 
B.alisfaction can be obtained by the decree-holder on 
a future date. [p. 456, col. 2.] 
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A rule made l)y the TTi^li Ci^urt if it is in conflict 
^vith the provisions of a section of tlic 1’. C. is 
vltra vires, [p. ISfl. col. 2.] 

Appeal ai?ainvSt an order of the District 
Judge, Sitapur, dated the 18th August 
1924, in ^Miscellaneous Appeal Xo. 9 of 
1924, preferred against tliat of the Sub¬ 
ordinate Judge, Sitapur, (!a‘ed the 16th 
April 1921, in Case Xo. 181 of 192.3. 

^Ir. M. Wdsim, for the Appellant. 

Messrs. Uam Bhnrose Lai and Raj 
\arayau Shu 1:1a, for Respondent Xo. 2. 


JUDGMENT. —The point aiising in 
this appeal appears to me to be concluded 
by the authority of their Lordships of the 
Privy (.•ouncil in Maharajah of Bohhili v. 
Xarasiirajupedafiinhula (1). The question 
at issue is whether the Court of the First 
Additional Subordinate Judge was a proper 
Court on 23rd December 1920 to which 
payment of a part of the decree was to 
be certified so as to save limitation under 
Art. 182 (5) of the Limitation A.ct. On 
12th January 1919 the execution was trans¬ 
ferred by the Court of the First Addi¬ 
tional Subordinate Judge which pa.ssed 
the decree to the Court of tlie Sub¬ 
ordinate Judge. On 16th June 1919 the 
parties came to an arrangement in tlie 
Court of the Subordinate Judge by 
wliich Rs. 200 was paid in cash and 
tlie balance was agreed to be paid by 
instalments commencing from the end of 
July 1919 and ending in Rabi 1922. The 
lialance of the decree was made recover¬ 
able on default of payment of any instal¬ 
ment. Prior to 23rd December 1920, the 
Court of the Subordinate Judge had not 
sent a certificate under s. 41, 0. P. C. to 
the Court which passed the decree relating 
to the fact of part execution. It is certain, 
therefore, on the authority of the Privy 
Council already quoted that on 23rd 
December 1920 the Court which had 
jurisdiction was the Court of the Sub¬ 
ordinate Judge and not of the Additional 
Subordinate Judge. In the Privy Council 
case, the District Court had transferred 
a decree for execution to the Court of 
the Munsif of Parv'atipur. The IJunsif 
had actually passed an order dismissing 
the petition of execution and no further 
steps were taken to get the decree exe¬ 
cuted by the Court of the Munsif. This 


(1) 36 Ind. Cas. 682; 43 T. A. 238; 31 M. L J 
18 Bom. L. R. S09; 39 M. 610; 14 A. I.. J. nog- bn m 
L. T. 472; 2 1 C. L. J. 478; 5 L. W. 558- (1916) 2 Sr 
W. N. 541; 21 C. W. N. 162; 1 P. L. wl 26 tp' C.) 


Court, when applied to, gave wrong in¬ 
formation to the decree-holder that the 
copy of the decree had been returned to 
tlie District Court with a non-satisfaction 
certificate. In fact no such report had 
been made. Under tliese circumstance.s 
an application made to the District Court, 
before the Court of the Munsif sent a 
certificate under s. 41 to that Court, was 
held by their Lordships to be an applica¬ 
tion made to a Court without jurisdiction. 
It is obrious that according to their Lord- 
ships the (')ourt to which, a decree had 
been transferred for execution was not 
divested of its jurisdiction until it sent 
the certificate under s. 41, C. P. C. to the 
Court which passed the decree. 

It was argued, and the argument wa.s 
accepted by the learned Judge of the 
lower Appellate Court, that the Court of 
the Subordinate Judge was bound to send, 
a certificate under r. 172 (a) of the Ou^ 
Civil Digest and that this Court lost its 
jurisdiction even though it omitted to 
send any such certificate. A rule made by 
this Court, if it is iii conflict with the 
provisions of a section of the C. P- _U., 
would be ultra vires. In my opinion 
hewever, the rule can he reconciled with 
the provisions of the Code. What is really 
meant by the direction that the record 
shall be returned to the Court by which 
the decree was sent for execution when 
the decree has been executed wholly or 
in part by the Court to which it has 
been sent is that part satisfaction should 
be such that no, further satisfaction of 
the decree in that Court would be possible. 
In the present case the Court of the Sub¬ 
ordinate Judge had still scope for realiza¬ 
tion. of an amount much larger than 
Rs. 200 received on 18th June 1919. I 
do not think that the rule would apply 
to a case like the present where parties 
had entered into an agreement by which 
full satisfaction could be obtained by the 
decree-holder on a future date. 

When a Court disobeys a rule framed 
by this Court there is no provision either 
of law or of a rule of this Court that the 
Court lo.ses jurisdiction immediately. It 
will be a most inconvenient procedure if 
the Court to which a decree is transferred 
for execution loses jurisdiction whenever 
it passes any order relating to partial 
execution. Both according to law and 
sound practice, jurisdiction of the Court 
to which execution is sent should cease 
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oaly when that Court sends a certificate 
to the Court which passed the decree 
under s. 41 of the C. P. 0. The present 
application of 17lh April 1923 is not saved 
hy the application of 23rd December 1920 
aud is, therefore, beyond time. 

1 set aside the decree of tlie lower 
Appellate Court, restore the decree of the 
Trial Court and dismiss the application 
for execution with costs of all the Courts. 

2 K. Decree set aside. 


Messrs. S. Varadachariar and B. Satya- 
narayanan, for the Respondents. 

JUDGMENT.— These are three second 
appeals arising from three suits brought 
by three plaintiffs on promissory notes exe¬ 
cuted to them respectively by defendants 
Kos. 2 and 3. The cases being similar in 
their facts, they have been dealt witli in 
one judgment* by the lower Courts and it 
will be convenient to do so in second 
appeal as well. 

^\r»oVironnn rliml Ipaviui? debts due to 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 998 to 1000 

OP 1921. 

February 22, 1924. 

Present;—Mr. Justice Krishnan. 
KODURI SUBBARAYADU and others 
—Plaintiffs—Appellants 

re7*sus 

KOYYALAMUDI SUBBANNA and 
another—Dependants Nos. 2 and 3— 

Respondents. 

Keyotiable Insti'ume-nts .lci(X.VI / of l8Sh, s. 20 - 
Promissory note executed hy executor - Personal 
liability-Pro-note e.xecitted by yuardian of minor - 
Hindu Law-Joint family-Will -Teslumenlanj guar¬ 
dian, appointment of, validity of. 

When a promissory-note is executed nv any person, 
lie is personally liable on it unless it is clear that 
such a liability is excluded, [p. 458, col. l.j 

Executors are personally liable on notes cxeciiled 
by them as such, even tUoug'.i they may be acting? for 
the benefit of the testator's estate in doing so, unless 
their liability is excluded, in the manner provided in 
s. 29 of the Negotiable Instruments Act- 

A person who executes a pro-note does not exidude 
his personal liability merely by saying that he e.xecutes 
the note as the guardian of a minor. [p. i.VJ, o-)!. l.j 
A Hindu father cannot validly appoint by Will a 
guardian of the property for his minor .son to take 
effect after his death, where such property is joint 
family property, [ttid. j 
Case-law discussed. 

Second appeals against the decrees of the 
Court of the Additional Subordinate Judge, 
Rajahmundry, in Appeal Suits Nos. 3, 4 
and 5 of 1920, preferred against those 
of the Court of the Temporary District 
Munsif, Razole at Amalapuram, in Original 
Suits Nos. 805, 781 and 780 of 1917 res¬ 
pectively. 

M.r. P. Somasundaram, for the Appel- 

IftDtS, 


these plaintiffs among others. The 1st 
defendant is liis minor son and was his 
undivided co-parcener. The property be¬ 
longing to Viranna is found to have been 
all joint family property. He nevertheless 
executed a Will before his death and named 
defendants Nos. 2 and 3 as tlie executors of 
it; he authorised them to take possession 
of the properties on behalf of his minor 
son and manage them and collect out¬ 
standings and pay the necessary education 
and maintenance expenses with his mother’s 
consent and hand over the properties 
and accounts to the minor on his attaining 
majority. Defendants Nos. 2 and 3 entered 
upon the management under this Will, 
though it is clear that the document is 
invalid in law as a A\ ill in so far as, it 
purported to deal with tlie joint family 
properly. Plaintiffs as creditors of Viranna 
pressed defendants Nos. 2 and 3 for tlie 
Iiayment of their dues. Defendants Nos. 2 
and 3 asked tliem for time and executed 
tlie suit promissory notes themselves in 
renewal of promissory notes of the testator. 
In these suits plaintiffs claimed decrees 
against defendants Nos. 2 and 3 personally 
as the makers of the notes and against the 
estate of the 1st defendant. The District 
^lunsif gave them a decree against defend¬ 
ants Nos. 2 and 3 personally and dismissed 
the suits against the minor’s estate. There¬ 
upon both the plaintiffs and defendants 
Nos. 2 and 3 appealed to the Subordinate 
Judge who gave decrees against the estate 
of the minor but dismissed the suit against 
defendants Nos. 2 and 3. The minor has 
not appealed; but plaintiffs have brought 
these second appeals claiming personal 
decrees against defendants Nos. 2 and 3. 

The question for decision is whether 
defendants Nos. 2 and 3 are personally 
liable under the notes. It will be con¬ 
venient now to refer to the promissory 
notes in the three cases, separately as there 
is some difference in their language. 



KODUnX SUBBARAYADU V. KOYYAT,AMUDT SUBBANKA. 


[85 L G. 1925j 


Taking S. A. No. 998 first the note Ex. A 
thoMghs it sets out in the ])ream])le that it 
is executed by Subbanna audSatyanarayana 
^vho are defendants Nos. 2 and 3) as exe¬ 
cutors of the Will of Viranna, it says in the 
body of the note, “On demand we promise 
to pay to you or to your order, etc." and it 
is signed by defendants Nos. 2 and 3 
Avithout any qualification being added to 
their signatures. It seems to me clear on 
the language of the note that defendants 
have made themselves personally lia])le for 
the amount due. When a note is executed 
by any person he is personally liable on 
it unless it is clear that such a liablity is 
excluded. The document no doubt speaks 
of the defendants as executors of Viranna's 
Will. But the AVill being invalid they had 
really no such capacity but even if it is 
to be assumed that the defendants executed 
Ex. A only as the executors of Viranna’s 
Will, plaintiffs are still entitled to a personal 
decree as executors are personally liable on 
notes executed by them as such even 
though they may be acting for the benefit 
of the testator’s estate in doing so, unless 
their liabiliy is excluded in the manner pro¬ 
vided in s. 29 of the Negotiable Instruments 
Act. It is clear law that an executor is 
personally liable. See Chidambaram Pillai 
V. Veerappa Chettiar (1), Sudhir Chandra 
Das V. Kamala Chandra Dutta (2) and 
Farhall v. Farhall (3). It Avas argued that 
as Ex. A Avas executed not for money bor¬ 
rowed by the executors themselves but for 
money already due by the testator, the 
liability fell only on the estate. Whether 
recourse can be had to the estate or not in 
those circumstances, a point I need not 
consider, the liability of the executant of 
the note, it seems to me, remains. The suit 
note Avas executed by the defendants in 
consideration of the plaintiffs forbearing 
to sue. In fact the correspondence shows 
that the defendants expressly asked for 
time and executed the note to get such time 
and they got it thereby. Most of the cases 
cited before me refer to the question how far 
recourse can be had to the estate on a 
note executed by an executor, or a guardian 
of a minor or a trustee of property. Such 
are the cases in Padma Krishna Chettiar 


V. Kogamani Ammal (4), Ammalu Ammal v. 
Namagiri Ammal (5), Venkatasami Naicker 
Y. Mjithvsami Pillai (Gj and Batchu Hama- 

V. Vajjula Jagannadham (7). 
When an executor executes a y^romissory 
note, to exclude his personal liability he 
must bring himself under the exclusion 
provided for in s. 29 of the Negotiable 
Instruments Act. Exliibit A clearly does 
not comply Avith that provision. I must 
hold, therefore, that defendants Nos. 2 and 
3 are personally liable. I need not con¬ 
sider Avhether in this vieAv the decree 
against the estate is correct or not for no 
appeal has been filed for the minor against 
it. Second Appeal No. 998 must, therefore, be 
alloAved and the decree of the Subbordinate 
Judge modified by making defendants 
Nos. 2 and 3 also liable for the amount 
decreed and costs of the First Court. De¬ 
fendants Nos. 2 and 3 Avill pay the costs 
of their appeal to the lower Appellate 
Court and of this second appeal to the 
plaintiffs Avith the xisual 6 per cent, interest 
on them. 

Taking S. A. Nos. 999 and 1000 next, the 
language of the notes in these cases is 
different from the language of the note 
in S. A. No. 998. The notes in these cases 
begin by saying in the preamble that they 
are executed for the minor b.v the guardians 
appointed under Viranna’s Will but they are 
in fact both executed by defendants Nos. 2 
and 3. The note in S. A. No. 999 is signed 
by them as guardians of the minor, whereas 
the note in S. A. No. 1000 is merely signed by 
them Avithout any description added. 
Under both notes, however, the executants, 
defendants Nos. 2 and 3 themseh^es, promise 
to pay the amount on demand. In Ex. E, 
the note in S. A. No. 1000, the language is 
“any one of us shall be liable for and 
pay this sum of Rs. 2,240 to you or your 
order on demand.” The other note sa 3 -s, “on 
demand Ave shall pay this sum of Rs. 2,240 
to you or your order on demand.” The other 
note says, “on demand we shall pay you or 
order, etc.” It seems to me clear on the 
language of the notes that the executants 
Avere undertaking a personal liability to 
paj', though they were acting as guardians 
of the minor in executing them. They were 


(n43Ind.Cas.865;22M.L.T. 380; (1017) M. W. N 
744;8L.W.610. 

(2) 41 Ind. Cas. 503; 45 C. 53F; 21 C. W. N. 104.3. 

(3) (1872) 7 CU. App. 123; 41 L. J. Ch. 146; 25 L T 
685; 20 VfJR. 157. 


(4) 30 Ind. Cas 574; 30 M. 915; 18M.L.T.216. 

(5) 43 Ind. Cas. 760; 33 M. L. J.631;22M. L.T. 391; 
6 li. W. 722; (1918) M. W. N. 110. 

(6) 45 Ind. Cas. 049; 34 M. L.J. 177; 23M.L. T.280. 

(7) 49 Ind. Cas. 872; 42 M. 185; 25 M. L. T. 23; 9 L. W, 
229; 36 M. L. J. 29; (1919) M. W. N. 148 (F. B.). 
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not validly appointed as guardians for it has 
been held in this Court that a Hindu father 
cannot validly appoint by Will a guardian 
of the property for his minor son to take 
effect after his death where such property 
is joint family property as in this case. 
But it must he conceded that the parties 
were under the impression that the Will 
was valid and defendants Nos. 2 and 5 
did act as the de facto guardians of the 
minor. However that may be, as they 

undertook to pay themselves they cannot 

now disclaim their personal liability. 

A person does not exclude his own personal 
liability merely by saying that he executes 
the pro-note as a guardian. In the case in 
Padma Krishna Chettiar v. Nagamam 
Ammal (4), the question of the liability of 
the mother was not dealt with as 
out by Wallis, C. J., in Palamappa Chettiar 
V. Shanmugam Chettiar (8). Ihe reason 
why the defendants undertook to pay 

is pUin from Ex. F in S. A. No. 999 which 
shows that they wanted to avoid suits 
being filed and asked for time and 
“a-'reed to settle the affair according to 
the plaintiff's will and pleasure. Ihey 
do not say or indicate in the notes that they 
will pay only from the estate of the minor, 
but. on the other hand, they say they will 
pay the note amounts. I need not consider 
in these cases either whether the decrees 
given against the estate are proper decrees, 
for the same reasons as given above in b. A. 

• No. 998. These second appeals must also 
be allowed and the decrees of the bub- 
ordinate Judge modified in the same 
manner as in S. A. No. 998 with the same 

order as to costs. , ,, , 

2 jf Appeals allowed. 

(8) 49 Ind. Cas. 23; 41 M. 815 at p. 816; 8L.W.317; 
35 M. L. J. 90; 24 M. L. T. 51. 


—Appeal -Additional evidence, admission oj-Dis- 

cretxon of Court. vi t .. 

Both under the general law and under U. alu, r. 

97 of the C. P. C.. an Appellate Court may for a 

substantial cause, admit additional evidence m appeal, 

but the question is one of discretion. 

Appeal from a decision of the bubordinate 
Judge, Gaya, dated the lOtli May 1921, con¬ 
firming that of the Munsif, Gaya, dated 
the 8th April 1920. 

Mr. G. N. Mukkerjee for Mr. B. N. Muter, 

for the Appellants. . „ 

Mr. Lachmi Narain Singh, for the Ke- 

ppondents. 

JUDGMENT. 

Das, J.— The only question is whether 
the learned Judge in the Court below 
should have considered the village note 
which was filed by the appellant. Admit¬ 
tedly it was not filed in the Court below 
and the learned Judge considered the 
question whether he should admit additional 
evidence in this case. It may be conceded 
that both under the general law and under 
O. XLI, r. 27, the Court may for a substan¬ 
tial cause admit additional evidence in 
appeal but the question is one of discre¬ 
tion No sufficient cause was shown by the 
appellant why additional evidence should be 

taken in appeal. -v, . • , .r 

In niy opinion it is impossibls to intciicio 

with the judgment of the Court below and 

this appeal must be dismissed with costs. 

Foster, J.— I agree. 

2 K. Appeal dismissed. 


PATNA HIGH COURT. 

Appeal prom Appellate Decueb No. Hoi 

OP 1921. 

August 5,1924. 

Present: —Mr. Justice Pas and 
Mr. Justice Foster. 

JITAN DU8ADH and another— 
Defendants—Appellants 
versus 

JAWAHIR SINGH AND others— Plaintiffs 

—Respondents. 

Civil Procedure Code (Act V of 1908), 0. XLI, r, 27 


ALLAHABAD HIGH COURT. 

Execution First Civil Appeal No. 44 op 

1923. 

November 14, 1924. 

Present:— 'Mr. Justice Sulaiman. 

Musammat MAHTAB-UN-NlSSA 

Appellant 

versus 

RIFAQAT-ULLAH AND others— 

Opposite Party. 

Muhammadan Law—Mandage—Concernon to Islam, 
effect of, on prior marriage-Prior ^AetAer 

dissolved—Transfer of Property Act (/V of 1S8..J, ss. 6 
di ),53 -Contract Act {IX of 1872), s. JS—lransfer of 
'property in lieu o/past illicit cohabitation, legaUiy of 
- Void and unlawful consideration, distinction between 
—Fraudulent transfer. 

The mere fact of a Hindu woman changing her 
religion even though bona fide does not ipso facto 
dissolve her previous marriage. Even under pure 
Muhammadan Law a convert's first marriage is not 
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dissolved automatici'^Uy on oonvei=ion. Il is ouly where 
the conversion takes place in a cMinfi-y where the 
Muhammadan Law n<*t admini'^tered tliat the 
marriage is sn dissDlvefl on the lapse of a woman's 
tennof probation. But when she remainsina country 
where the Mnliainmadan Law regarding (piestions of 
marriage is in forc(‘, sIk' lias only tlie right to obtain 
a divorce if her hiisliand has refused to embrace 
Islam. The marriage is n<it dissolved but a separa¬ 
tion amounting to a legal ilivorce can be elfected 
tliroiigh Conri. [p. KIO, col, 2; p.-IGl.col. 1.] 

No (luestioii of the doctrine of factum rtdef arises 
in a ease of a second marriage by a woman where her 
tirst husband is still alive. The second marriage, in 
such a case, is not only irregular but illegal and such 
an illegality cannot be cured either by aeciuiesence oi* 
long etnitimied cohabitation. I p. 161, col. l.J 


If, in order to compensate a woman for past illicit 
connection, tlie oft'ending parly gives her some property, 
the consideiation for the transfer is not necessarily 
illcgml. [p. 162, col. 1.] 

Where apart of the eon.sideration for u transfer is 
vui<l l)ut not unlawful, the transfer is nd a nullity 
unless the halanee of the consideration i.s also a void 
Consideration. Ip.-162, col. 2.1 

Where, however, after ex<d\jding the void con¬ 
sideration the reduced oonsi<leration is grossly 
inadequate, the transfer may be m-esumed to have 
been made with intent to defrand. tlefeat or ilelay 
creditors within the meaning of s. 53 of the Transfer 
of Property Act.[ii»id.l 
Case-law discussed. 


lilxecution first appeal from a decree of 
tlte Subordinate Judge, Budaun, dated 
the 19th December 1922. 


Mr. S: A. Ilaidav, for the Appellant. 

Mr. Iqhal Ahmad, for the Respondents. 

JUDGMENT.— (-/u»e d, 7-024).—This is 
an execution first appeal arising from an 
objection raised to the attachment of certain 
property. 

The respondent is a purchaser of a decree 
for dower which liad been passed in favour 
of Saiyid-un-iiissa deceased against Ali 
Hasan her husband. Ali Hasan died during 
the execution proceedings and Saiyid-un'^ 
nissa brought on the record the present 
appellant Musammat Mahtab-im-nissa and 

her daughters treating them as the 
‘heirs of the deceased Ali Aasan.' The first 
application for execution which was made 
against these persons was ultimately stnick 
off. A subsequent application was put in 
and these persons were again treated as the 
heirs of Ali Hasan deceased. Musammat 
Mahtab-un-nissa put in an objection that 
part of the property sought to be attached 
belonged to her exclusively as it had been 
transferred to her under a registered sale 
deed executed on the 9th of April 1913 by 
Ali Hasan in her favour for a sum of 
Rs. 7,C00. The decree-holder by way of reply 
put in the plea inter alia that the marriage 
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of Musammat Mahtab-un-nissa with Ali 
Hasan was illegal inasmuch as she was a 
i hakur woman and the wife of a living hus¬ 
band, that she had been kidnapped by Ali 
Hasan unlawfully and without the consent 
of her husband and could, therefore, not have 
been lawfully married to the deceased. It 
was also pleaded that the sale deed in 
question Avas a fictitious and collusive 
transaction executed in order to defeat and 
delay tlie execution of the decree. 

Evidence was recorded on both the 
points in question, but the learned Subordi¬ 
nate Judge has unfortunately not gone into 
the question of the collusive and fictitious 
nature of the sale transaction but has dis¬ 
allowed the olqections on the facts admitted 
or said to have been proved that the marri¬ 
age of Musammat Mahtab-un-nissa could 
not have been a legal and valid one. 

This finding is challenged in appeal. On 
the question of fact there cannot be much 
doubt. The evidence on both sides estab¬ 
lishes the fact that some 20 or 25 years ago 
il/i(summa^ Mahtab-un-nissa Avhilst she 
Avas a married Hindu AA’oman and her Hindu 
liusband AA^as living eloped and became a 
Muhammadan. Within a few daA'S of her 
leaving her husband’s liouse she AA'ent 
through a form of marriage Avith Ali Hasan 
and Ii\*ed AA'ith him as liisAvife and gaA'e 
birth to a number of children. 

The learned Subordinate Judge seems to 
have been of opinion that in vieAv of the 
provisions contained in Act No. XXI of 
1866 the first marriage of il/u5a7nmat Mah¬ 
tab-un-nissa could not have been dissolved 
without a reference to the Civil Court. It 
is apparent, hoAvever, that the said Act has 
no application AA'hatsoever to the facts of 
the present case. That Act was enacted to 
legalize under certain circumstances the 
dissolution of marriages of native converts 
to Christianity deserted or repudiated on 
religious grounds by their Avives or hus¬ 
bands. 

Nor is it correct to say that Musammat 
Mahtab-un-nissa's first marriage was indis¬ 
soluble. I am prepared to admit that the 
mere fact of her changing her religion even 
though bona fide did not ipso facto dissolve 
her previous marriage. Though she must 
be deemed to be governed by the Mu¬ 
hammadan Law after conversion yet even 
under that laAv a convert’s first marriage is 
not dissolved automatically. It is only where 
the conversion takes place in a country 
where theMuhammadan is not adpainis- 
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tercd that the marriage is so dissolved 
on the lapse of the woman’s term of proba¬ 
tion. But when she remains in a countiy 
where the Muhammadan Law regarding 
questions of marriage is in force, she has 
only the right to obtain a divorce if her 
husband has refused to embrace Islam. The 
marriage is not dissolved but a separation 
amounting to a legal divorce can be eflecled 
through Court. This was the view express¬ 
ed by the learned Judges of the Calcutta 
High Court in/n the matter of Ram Kinnari 
(1). Even though that was a case arising 
under the Indian Penal Code the rule of 
law was correctly indicated, and is fully 
supported by Hedaya, Tol. I, Book II, 
Chap. 

Assuming, therefore, that it was possible 
to get the previous marriage dissolved in a 
proper way, the question still remains whe¬ 
ther that was really done in the present 
csso 

The finding is that the_ marriage with 
Ali Hasan took place within a few days of 
her running away from her husband, that 
is to say, before the expiry of her period of 
probation. The haste, however, would have 
been a mere irregularity which would be 
perfectly cured by long continued co-habita¬ 
tion and treatment as a wife. But it is also 
clear that the former marriage had not been 
dissolved by- a decree of the Court. In the 
absence of any such authorised and legal 
dissolution I am bound to hold that the 
marriage-tie had not been severed. Her 
going through a form of marriage a second 
time, therefore, could not make this second 
performance a valid marriage. No ques¬ 
tion of the doctrine of factum valet would 
arise in a case wheie a woman’s husband is 
still alive. The second marriage is not only 
irregular but illegal and such an illegality 
cannot be cured either by acquiescence 
or long continued co-habitation. I cannot, 
therefore, hold that any dower debt in its 
strict sense was due to her from Ali Hasan. 

But this finding does not dispose of the 
appeal. The sale-deed puri^orted to have 
been executed in lieu of Rs. 7,000, out of 
which Rs. 5,000 represented part of the 
dower debt and the balance of Rs. 2,000 was 
left in the hands of the vendee in order to 
pay off certain mortgage and simple debts 
of Ali Hasan. 

As to the sum of Rs. 5,000, it is urged 
on behalf of the decree-holder that it was 

1) 18 C. 264; 0 Ind. Dec. (n. s;) 17G. 
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a void and illegal consideration inasmuch 
as no legal marriage had taken place. It 
is then contended that the transfer in lieu 
of such an unlawful consideration is a 
nullity under s. 0, sub-cl. {h) of the 
Transfer of Property Act. 1 am, liowever, 
of opinion that it is impossible to dispose 
of the case on any such abstract proposi¬ 
tion of law. It is true that every i^erson 
is presumed to know the law. On the otlier 
hand as the question of law raised was by 
no means a simple one there is always a 
possibility of the objector having been 
deceived and made to believe by the deceas¬ 
ed Ali Hasan that a valid marriage was be¬ 
ing contracted and that she was entitled to 
a dower debt of Rs. 5,000. If acfiiig on the 
representation somadeslie had submitted to 
live with him a.s his wife and had borne 
children to him there might well liave been 
circumstances under which Ali Hasan him¬ 
self would have been estopped from clialleng- 
ing tlie validity of the marriage in ques¬ 
tion. 

It was held in the case of Kuor 

V. Jaaodha Ktiar {'2) asAvell as in the case 
ofDhiraj Knar v. BikramajH Sinr/h ^3) 
that past co-habitation was not such an 
immoral consideration as to make a promise 
in lieu of it altogether void. It was, however, 
pointed out by Aikinan, J., in the case of 
Alice Marry Hill v. William Clarke (1) 
that in the two cases previous!}' mentioned 
the co-habitation had not been sliown to 
have been adulterous. In the oi)inion of 
the learned Judge adultery being an offence 
against the criminal law in India co-habi¬ 
tation past or future if adulterous was not 
merely an immoral but an unlawful con¬ 
sideration. In that case, however, the plaint¬ 
iff was trying to enforce a contract tlie 
validity of whicli the defendant was im¬ 
pugning. I would further like to point out 
that adultery though an offence on tlie j^art 
of the man is not an offence on the part of 
the married woman. It cannot, therefore, 
be urged that the consideration passing 
from her is nece.ssarily illegal tliough, of 
course, it is indisputably imnioral. Bigamy, 
however, is an offence committed both by 
the married woman and the man. But in 
the present case the question is not whe¬ 
ther such a ccntract can be specifically en¬ 
forced in a Court of Law, but the question 

(2j 1 A. 478; 2 Ind. J\ir. .356; 1 Ind. Dec. (s. s.) 377 

(3) 3 A. 787; A. W. N. (1881; 57; 2 Ind. Dec. (s. b.) 
453. 

(4) 27 A. 266; 1 A. L. J. 032. 
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is whether an ont-and-out transfer already 
effected in lieu of a consideration for iin- 
moral and even illegal co-habitation is a nul¬ 
lity. When the agreement is that parties 
are to live in adulterous co-habitation in 
future the contract is obviousl}' illegal, 
but if in order to compensate the woman for 
the past illicit connection, the offending 
party gives her some propertj’ I would not 
be prepared to say that the consideration 
for it is illegal. The offence had already 
been committed. Paymentof compensation 
fora past criminal offence cannot be deem¬ 
ed to be illegal, even though, under certain 
circumstances, it may be immoral. In my 
opinion there is a clear distinction between 
a mere contract to pay an allowance in 
future in order that an illicit connection 
be continued, and a transfer of property^ in 
favour of the woman for co-habitation which 
has already taken place. In the former 
case I would have no hesitation in saying 
that the agreement is illegal but in the lat¬ 
ter case I would not be prepared to say 
that it is so. 

Under the Muhammadan Law dower may 
be fixed at the time of marriage or even en¬ 
hanced subsequently. It can thus be a con¬ 
sideration not only for future co-habitation 
but also for the past one. In the present 
case Ali Hasan on a demand of the dower 
debt (fixed at the time of the so-called mar¬ 
riage or enhanced subsequently) having 
been made, might well have imagined that he 
was estopped from challenging the validity 
of the marriage and had no real defence 
to such a claim. If being estopped, he 
attempted to satisfy that claim by trans¬ 
ferring a part of the property, I am 
unable to say that the consideration of the 
transfer was illegal even though, as a 
matter of law, it might have been void. 

As the decree-holder is a mere attaching 
creditor and not, in any other way, a repre¬ 
sentative of Ali Hasan she may well urge 
that she is not bound by any personal 
estoppel against Ali Hasan. She would 
then be entitled to say that the consider¬ 
ation of Rs. 5,000, even though not illegal, 
was certainly void as no legal marriage had 
in law taken place. 

But if the consideration of Rs. 5,000 was 
merely void and not unlawful then the 
transfer cannot be a nullity unless the 
balance of Rs. 2,000 was also a void 
consideration. Under s. 6, sub-cl. (h), 
Transfer of Property Act, the transfer 
is a nullity when the transfer is for an 
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unlawful object or consideration within 
the meaning of s. 23 of the Indian 
Contract Act. If the consideration is mere¬ 
ly void the transfer may hold good if it 
purports to be in lieu of this void 
consideration as well as some other con¬ 
sideration which is good. Further in 
the absence of any clear authority I am not 
prepared to hold that s. 24 of the Contract 
Act which prima facie applies to a mere 
contract and would vitiate the whole of it 
if any one or any part of any one of several 
considerations is unlawful, would by im¬ 
plication apply to eases of an out-and-out 
transfer when that section has not been ex¬ 
pressly made applicable. I am therefore 
of opinion that the mere fact that the con¬ 
sideration of Rs. 5,000 falls to the ground 
would not make the transfer void if the 
balance of the consideration was valid. Of 
course if the reduced consideration la 
grossL^ inadequate the transfer itself may 
be presumed to have been made with intent 
to defraud, defeat or delay creditors wi^in 
tha meaning of s. 53 of the Transfer of Pro* 
pcrty Act. 

I, therefore, find it impossible to dispose 
of this appeal without first having the 
questions of fact arising in this case 
mined. For ought one knows there migh* 
never have been any supposed dower debt o 
any other outstanding debt and the transa<> 
tion in question might have altogether beeh 
a fictitious one. The questions of fa 
w'ould then become merely academic, 
accordingly send do^vn the following 
for determination which have been le 

undecided. ^ 

Was any sum of Rs. 5,000 or less fixed as 

dower at the time of the second supposea 

marriage or bona fide enhanced subsequ 

Were any debts amounting to Rs. 2,000 or 
less as referred to in the sale-deed actually 
outstanding against Ali Husan at the time 
of the alleged sale? 

Was the transfer in question an honest 
and 6ona fide transfer in lieu of the sup¬ 
posed consideration or was it a mere fict^ 
tious transaction intended to defeat ana 
delay the respondent decree-holder ? 

No fresh evidence will be allowed. 

The Court below will submit its findings 
at an early date. On receipt of the fibci- 
ings the usual ten days will be allowed for 
objections. 

JUDGMENT.—(Norem62r 14. 

The facts of this case are fully set forfcli la 
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my order, dated the 6th of June 1924. Under 
that order I sent down three issues for 
findings. The findings on those three issues 
have now been returned and no abjections 
whatsoever have been filed as to their cor¬ 
rectness. I must, therefore, accept these 
findings as final for the purposes of this 
appeal. 

The lower Appellate Court finds that 
at the time of the supposed second mar¬ 
riage a sum of Rs. 25,000 was actual¬ 
ly fixed as the appellant’s dower * and 
that Rs. 5,000 at least were still outsanding 
at the time when the transfer took place. 
It has also found that the sum of Rs. 2,000 
left in the hands of the vendee under the 
sale-deed was not a fictitious sum but, as a 
matter of fact, debts tothat amount were due 
and the amount was subsequently realized 
in execution proceedings against the appel¬ 
lant. It has also come to the conclusion 
that the transfer in favour of the appellant 
was bona fide, and for consideration. 

In view of the opinion which I expressed 
on the questions of law raised in this appeal, 
these findings now entitle the appellant to 
a decree. 

I accordingly allow this appeal and set¬ 
ting aside the order of the Court below al¬ 
low the objection of Musammat Mahtab-un- 
nissa and order that the application for 
execution be dismissed as against her with 
costs including in this Court fees on the 
higher scale. 

z. K. 

Appeal allowed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 2323 op 1920. 

May 22, 1924. 

Prcseni;—Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice Malan. 
GIRDHARI LAL and others— 
Mortgagee-Defendants—Appellants 

VC7*SUS 

KISHEN CHAND and others—Plaintiffs 
—SALIG RAM and another—Defendants— 

Respondents. 

Hindu Li'xw—Joint family—Debt incurred by 
truini'jing member—Sons, liability of—Alienation of 
co^parcenary property—Enquiry as to necessity — 
Family business, whether enough. 

If the managing member a joint undivided estate 
incurs debt, his sons are liable for the payment of 
^he debt to the extent of the estate of the joint 


fiiniil}', provided that the debt is not tainted with 
immorality or illegality, [p.-IGI, col. 1] 

Brij Karain Rai v. "Slangla Prasad- Rai, 77 Ind. 
Cas. G89; 51 I. A. 125); 21 A. L. J. 931; -Ifi M. L. J. 
23; 5 P. L. T 1; 28 C. W. N. 253; (192-1) M. \V. X. 
68; 19 L. W. 72; 2 P. L. R. 41; 10 O. & A. L. K. 82; 
(1921) A. I. R. (P. C.) 50; 33 M. L. T. 457; 46 A. 95; 
26 Bom. L. R. 500; 11 O. L. J. 107 (P. C.'. followed. 

The rule of the Hindu Law that no inquiry would 
sustain an alienation of the co-parcenary property 
unless the facts represented to the alienee were such 
as, if true, would have justified the loan is firmlv 
established [j6id.] 

The mere existence of a family business is not 
sufficient, and the lender must also show that the 
money was required for tlie family business, [p. 464, 
cols. 1 & 2.] 

Ganpat Rai v. Munni Lai, 13 Ind. Cas. 34; 31 A. 
135; 9 A. L. J. 51, Khazana Mai v. Jagan Xath, 74 
Ind. Cas. 481; 4 L. 200; 5 L. L. J. 236; (1924) A, 1. 
R. (L.) 44 and Vithnl Yeshwant Gandc v. Shivappa 
Mallappa Hosmani, 72 Ind. Cas. 650; 25 Bom. L. R. 
323; (1923) A. I. R. (B.) 265; 47 B. 6.37, relied on. 

Raghunatkji Tarachand v. Bank of Bombay, 2 Ind. 
Cas. 173; 34 B. 72; 11 Bom. L. R. 255, dissented 
from. 

First appeal from a decree of the Sub¬ 
ordinate Judge, First Class, Lahore, dated 
the 16th July 1920. 

Dewan Mehar Chanel, for the Appel¬ 
lants. 

Lala Badri Das, for the Respondents. 

JUDGMENT.— Oil the 6th May 1915 
Salig Ram and his brother Sham Das grant¬ 
ed a mortgage for Rs. 8,000 in favour of 
Girdhari Lai and his three brothers. The 
mortgage was secured on an ancestral house 
which formed part of the joint estate of a 
Hindu co-parcenary, consisting of the mort¬ 
gagors and the plaintiifs who are the sons of 
one of the mortgagors. In 1918 the present 
suit was brought by the wife of Salig Ram 
on behalf of his three minor sons to have 
it declared that the alienation was not bind¬ 
ing on them. The Trial Court holds that 
the alienees have failed to establish neces 
sity for the mortgage, and that the transac¬ 
tion cannot, therefore, bind the estate. The 
learned. Subordinate Judge also finds that 
the plaintiffs have not succeeded in prov¬ 
ing their allegation that the debt was incur¬ 
red for an imnioral or illegal purpose, and 
that the creditors are consequently en¬ 
titled to seize tlie joint estate including the 
house in question in execution proceed¬ 
ings upon a decree for the payment of that 
debt. 

Both the parties are dissatisfied with the 
judgment of the Subordinate Judge, and 
have preferred appeals to this Court. Now, 
the appeal preferred by the plaintiffs must 
fail on the short ground that they have 
wholly failed to prove that the debt was 
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incurred by their fathei' for illegal or im¬ 
moral [uirposes. As laid down by their 
Loi'dships of the Privy Council in the recent 
case oiBrij Xaj-ain Rai y, Mtnigla Prasad 
Rai (i), if the managing memberof a joint 
undivided estate incurs debt, his sons are 
liable for the payment of the debt to the 
extent of the estate of the joint family, pro¬ 
vided that the debt is not tainted with im- 

inf)rality or illegality. 

(\‘)ming now to the appeal filed by the 
mortgagees, we find that Rs. 3,000 out of 
Rs. 8,000, the total consideration for the 
mortgage, \vere paid to previous mort¬ 
gagees, and the present mortgage in so far 
as it discharged this antecedent debt is 
binding on the estate. As to the balance 
of the money, there is no proof of any neces¬ 
sity such as "would justify an alienation of 
the co-parcenary property. The learned 
Vakil for the appellants, however, urges 
that his clients lent the money after mak¬ 
ing a proper inquiry as to the necessity for 
the alienation ; but the evidence does not 
indicate the nature of the necessity which 
was disclosed by the alleged inquiry and 
which led the alienees to make the loan. 
The rule of the Hindu Law is firmlj^ estab¬ 
lished _ that no inquiry would sustain an 
alienation of the co-parcenary property un¬ 
less the facts represented to the alienee were 


existence of a family business is not suffici¬ 
ent and that the lender must also show that 
the money was required, for the family 
business. The burden was clearly upon 
the alienees, and they have failed to 
discharge it. The evidence on the record 
merely shows that the alienors, who are 
members of a mercantile community, were 
engaged in the ancestral business of selling 
sticks and other miscellaneous articles, but 
there is no satisfactory proof that the 
money borrowed from the mortgagees was 
required for carrying on this business. 

The result is that we accept the ap])eal 
preferred by the mortgagees so far as lo 
declare that the mortgage shall be binding 
on the plaintiffs to the extent of Rs. 3,000 
only. As regards the rest of the debt, the 
law as laid down in various judgments and 
affirmed by the Privy Council in Brij 
Narain Rai v. Mangla. Prasad Rai (1) is to 
the effect that the joint property can be taken 
in execution proceedings upon a decree 
obtained for the recovery of that debt. The 
parties are directed to bear their otvn costs 
in this Court as well as in the Court of the 
feJubordinate Judge. 

K. s. 0 . Appeal accepted in part. 


such as, if true, would have justified the 
loan. 


Nor are Ave prepared to accept the con¬ 
tention pressed by Mr. Mehar Chand that 
his clients having made the loan to the 
manager of a joint family husiness Avere 
not bound to inquire into the purpose of 
the debt. The rule laid doAvn in Rayhii- 
nathji Tarachand v. Baiik of Bombay (2) 
no doubt, supports the argument of the 
learned Vakil for the appellants, but that 
doctrine has not been accepted by any other 
High Court, vide, uiter alia, Gaiipat Rai v 
Munni Lai {3} and Khazana Mai v. Jagan 
Nath (4) and has been recently dissented 
from even by the Bombay High Court in 
Vithal Veshwant Gande v. Shivappa Mal- 
lappa Hosmani (5). We consider that the mere 


(1) 77 Ind. Gas. 689; 51 I. A 
46 M. L. J. 23; 5 P. L. T. 2- 21 
M. AV. N. 68; 19 L. \V. 72; 2 P. 
L. R. 82; (1924) A. I. R. (P. C.) 
46 A. 95; 26 Bom. h. R. 500; 11 

(2) 2 Ind. Oas. 173; 34 B. 72; 

(3) 13 Ind. Gas. 34; 34 A. 135; 

(4) 74 Ind. Gas. 484; 4 h. 200 
A. I. R. (L.} 44. 

_ 72 lad. Gas. 659; 25 Bom. 

(B.) 2G5r47 13. 637. 


129; 21 A. L. J. 93 
C. AV. N. 253; (192 
L. R. 41; 10 O. A 
50; 33 M. L. T. 43 
O. L. J. 107 iP. c. 
11 Bom. L. R. 255. 
9 A. L. J. 54. 

; 5 L. U J. 236; (192 

I-. R. 323; (1923) . 


BOMBAY HIGH COURT. 

Original Civil JuRisnicrrioN Svix No. 1021 

OF 1920. 

September 21, 1922. 

Present: —Mr. Justice Mulla. 

RAMPRATAB BRIJMOHANDAS 

AND OTHERS—PLAINTIFI^S 

versus 

GAVRISHANKAR KASHIRAM— 

Defendant. 

Civil Procedure Code (Act V of 1008), 0. XXX, r. 
]0~-Suit agaiiuft^ firm, 7iature of—Perstm carrying on 
busineas under another name, stiit against—Defendant 
dead at time of suit— Cause of action arising partly out 
uf jurisdiction—Defendant tesiding out of jurisdiction 
— Leave to bring defendant on record—Letters Patent, 
(Bom.), cZ. li—Jurisdiction. 

There is no such thing as a firm known to 
law. [p. 466, col. 2.] 

Bx parte Corbett, In re Shand fl880) 14 Cb. D. 122 
at p. 126; 49 h. J. Bk. 74; 42 L. T. 164; 28 W. K. 
569, followed. _ 

A suit against a firm is essentially a suit agaio^t the 
partners constituting the firm. If a suit is brought 
against a firm in the firm's name and a decree is psssea 
for the plaintiff, it is a decree against all the partnere 
constituting the finn assuming that they were all 
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alive at the date of the suit and decree. If a parlii'M* 
dies before suit and the suit is against the linn in the 
firm's name, the suit is one solely against the surviving 
partners and judgment can only be obtained as 
against the surviving partners and be enforced against 
them and against the parlnorship assets, [p. 460. col. 

2; p. 467, col. 1.] 

Ellis V. \\*adesan, (1890) 1 Q. H. 714; 6S L. J. Q. 

11. 601; 80 L. T. 508; 47 W. R. 420, relied on. 

When a person carries on business in a name 
other than his own and a suit is brought against 
him in tlie name in which he carries on business, the 
suit is essentially one against him and he i.s the sole 
defendant in the suit. If he dies before suitj an<l a 
suit is brought against him in the name in 
which he carried on business, the suit is against a 
dead man and it is a nullity from its inception. The 
Ruit being a nullity, the writ of summons issued in 
the suit, by whomsoever accepted, is also a nullity. 
Similarly, any order made in the suit allowing 
amendment of* the plaint by substituting the legal 
representative of the deceased as defendant and allow¬ 
ing the suit to proceed against him is also a nullity. 

It is immaterial that the suit was brought lidc 

and in ignorance of the death of .such person, [p. 467, 
cols. 1 & 2.1 

Mohnn Ckunder K«i>ndoo v. dmec Chowkidar, 

12 W. R. 45; 5 B. L. R. A. 0. J. 2:13 i\w\ Veeroppa 
Chettji V. Pnnnon, 31 M. 86; 17 M. L. J. 551; 3 M. L. 
T. 12. referred to. 

Plaintiffs sued at Bombay the lirm of defendant's fatlmr 
carrying on business at Anibala in the l^unjuh for re¬ 
covery of amount due in re.spect of certain busiues.s 
transactions. The writ of summons liaving issued, the 
defendant’s Attorneys wrote to the plaintilTs’ Altorneys 
stating that the, suit was not properly liled as the 
defendant’s father who was the owner of the firm 
liad died long ago and that defendant was the present 
sole owner and asked that a fresh writ should be 
served after amending the i)laint. The plaintilTs 
thereupon obtained an order for ninendinent of the 
plaint and the name of the defendant was brought on 
the record. It appeared that although the defendant re¬ 
sided at Ambala and part only of the cause of action 
arose in Bombay, no leave under cl. 12 of the 
Letters Patent wjis obtained; 

Held, that plaintiffs ought to have obtained leave 
under cl. 12 of the Letters Patent before the defend¬ 
ant was brought on the record and that no such leave 
having been obtained, the Court had no jurisdiction 
to entertain the suit. [p. 463, col. 2.] 

liampartab Samrathrai v. Fonlibai, 20 B. 767; 10 
Ind. Dec. s.) 1082, followed. 

Mr. Setalvad (with him Mr. Taraporevalld)^ 
for the Plaintiffs, 

Mr. Kania (with him Mr. B. J. Desai), for 
the Defendant. 

JDDGMENT.— This is a suit to recover 
Rs. 13,651 alleged to be due from the 
defendant to the plaintiffs at foot of an 
agency account. 

The plaintiffs’ firm carried on business in 
Rombay asMuccadamsin cotton. There were 
two partners in the plaintiffs’ firm, viz., the 
firm of Hiralal Ramgopal and Brijmohan- 
das Rampratab. The defendant’s father, 
Kashiram Bliagwandas, carried on business 
dt Ambala in the Punjab in the name of 
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Beharilal Bisambardas. Kashirm consign¬ 
ed cotton to the plaintiffs’ firm for sale in 
Bombay, and tlie plaintiffs’ firm made ad¬ 
vances to liiin against the consignments. The 
present suit is to recover the amount due 
to the plaintiffs’ lirm in respect of those 
transactions. The amount claimed, viz., 
Rs. 13,651, includes an item of Rs. 11,000 to 
be pre.sently referred to. 

On *May 1, 1917, Brijmoliandas filed a peti¬ 
tion in insolvency and a vesting order was 
made on May 3, 1917. 

Kasliirm died in May 1918, leaving a son 
Gavrishankar who is still a minor and a 
widow Bai Peli. It is established on the 
evidence given before me tliat the plaintiffs 
knew that Kashiram was the sole owner of 
the firm of Beharilal Bisambhardas, also 
that tliey knew al)out tlie death of Kasliiram 
in October 1919, if not earlier. 

On December 24, 1919, the plaintiffs se,nt 
a notice of demand Ijy registered i)ost to 
“Beharilal Bishambhardas Es(i.” The sig¬ 
nature of the addressee on the postal acknow¬ 
ledgment is “Beharilal Bishambhardas 
by Uie liaml of Baharilal" (Kx. A). The 
pre.sent suit was filed on April 26, 1920, 
against ’’Beliarilal Bishambhardas a firm 
carrying on business at Ambala City in 
the Ibinjab." The suit was filed after ob¬ 
taining leave under cl. 12 of the Letters 
Patent as part only of the cause of action 
had arisen within the local limits of this 
Court. 

After tlie institution of the suit the dup¬ 
licate writ of summons was sent by register¬ 
ed post to the firm of Beharilal Bisambhar¬ 
das at Anibala. The signature of the ad¬ 
dressee on the postal acknowledgment, 
whicli is dated June 11, is “Baliarlal’’ (Ex. 
B). On July 16, Messrs. Malvi t'c Co. wrote 
to the plaintiffs’ Attorneys stating that the 
duplicate writ of summons was placed in 
their hands, that they had obtained a warrant 
from Bai Peli, widow of Kashiram, the late 
proprietor of the firm of Beharilal Bisliam- 
bhardas, and the mother of Gavrishankar, 
the present owner of the said firm, and 
they asked for copy proceedings (l^x. C). 
The copy proceedings were sent and on 
July 22 Messrs. Malvi & Co. wrote to the 
plaintiffs’ Attorneys stating that it appear¬ 
ed from the copy proceedings that the suit 
was not properly filed as Kashiram who 
was the owner of the firm had died long ago 
and the present owner was Gavrishankar 
and that Bai Peli was managing his estate. 
The letter further stated that the plain^ 
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should be aiuended and tliat a fresh writ 
should be served upon them. 'I'he plaiiitilTs’ 
AtLorueys replied on July 21, staling that 
the suit was properly iiled. On July 2G, 
Messrs. Malvi A Co. wrole to Ihe plaintilTs’ 
Attorneys stating that Kashiram was the 
sole owner of tht fi‘m of Behaiilai Bisham- 
bhardas, that tht fi.'m had ceased to exist, 
and that the only person that could be 
sued was Gavrishaukar, the minor son of 
Kashiram. 

'I'hereafter llte plaintiiTs obtained a 
Judge’s order on September 14 for amend¬ 
ment of the plaint. The material part of 
the order is as follows :— 

“I do order that the plaintiffs be and they 
are hereby given leave to amend the title 
of the plaint by making Gavrishaukar, the 
son of Kashiram Bhagwandas proprietor of 
the defendant tirm, the defendant to this 
suit and to make such olher consequential 
amendments in the plaint as may be neces¬ 
sary and I do further order that the said 
Bai Fell widow of the said deceased Kashi¬ 
ram Bhagwandas be and she is hereby 
appointed guardian ad litem of the said 
defendant Gavrishaukar who is a minor.” 

After the date of the said order the 
plaint was amended by adding a new para¬ 
graph being para. 9A whicli is as follows :— 

‘•The said Kashiram Bhagwandas, the 
owner of the defendant firm, died in May 
1918 leaving his son Gavrishankar, the 
defendant herein and his only heir and as 
such the defendant is now the sole owner of 
the said firm of Beharilal Bishambhardas.” 

The title of the suit was amended by sti ik¬ 
ing out the words “BeharilalBishambhardas 
a firm carrying on business at” and sub¬ 
stituting the words “Gavrishaukar son of 
Kashiram a minor under the age of 18 yeais 
residing at.” Though Gavrishankar resided 
at Ambala and part only of the cause of ac¬ 
tion had arisen in Bombay, no leave under 
cl. 12 of the Letters Patent was obtained 
before Gavrishankar was brought on the 
record. 

At the trial of the suit the following issues 
were raised :— 

(1; Whether the plaintiffs are entitled to 
maintain this suit against the present defend¬ 
ant without leave to sue being obtained 
under cl. 12 of the Letters Patent ? 

(2) Whether the plaintiffs* claim against 

the present defendant is barred by limita¬ 
tion ? 

(3) Whether the Haxvala for Ra. 11^000 
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mentioned in para. 3 of the plaint is binding 
on tlie defendant ? 

(4) Whether the High Court Suit No. 1070 
of 1917 was compromised on the footing of 
the Hairala being a good one ? 

(5> If so, whether the present defendant 
as the representative of Kashiram consented 
to the compromise on that basis ? 

After the issues, were raised Counsel for 
the plaintiffs stated that the amendment 
of the. title as made was incomplete and 
he asked for leave to complete the amend¬ 
ment so as to bring it in conformity with 
the said order. I granted leave and the 
title as finally amended is as follows:— 

“Gavrishankar son of Kashiram (Bhag¬ 
wandas, proprietor of the firm of Beharilal 
Bishambhardas), a minor under the age of 
18 years residingat Ambala, etc." 

The words within parenthesis are the 
words which I granted leave to add, ti e 
addition being in conformity witli the order 
of amendment. 

Idle first question to be determined is, 
whether liaving regaid to the fact that 
no leave was obtained under cl. 12 of 
the Letters Patent before bringing Gavri¬ 
shankar on the record, this Court has juris¬ 
diction to entertain the suit. This ques¬ 
tion can best be answered if the relation of a 
partner to a firm of which he is a member 
and the nature and effect of suits by and 
against a firm have been determined. To 
begin with it may be observed that the Law 
of England as well as of British India 
knows nothing of a fiim as a body or arti¬ 
ficial person distinct from the members 
composing it. In this respect a firm differs 
from a company incorporated under the 
Companies Acts, such a company being a 
corporate entity separate from its share¬ 
holders, though the latter can control its 
action by passing resolutions in geneial 
meeting. The word “ firm ” is a short, col¬ 
lective name for the individuals who con¬ 
stitute the partners, and though under the 
Rules of the Supreme Court and under ih® 
C. P. C. actions may now be brought by 
and against partners in the name of their 
firm, the general doctrine that “there is njj 
such thing as a firm known to the law 
\Ex parte Cor6c«, In re Skand (1)J 
remains in force. It follows from this 
that a suit against a firm is essentiaJi.v a 
suit against the partners constituting tb® 
firm. If a suit is brought against a fiiw 

(1) aS60) U Ch. D. 322 at p. 126; 49 L. J- Bk. 

74; 42 L. T. 164; 28 W. B, 569. 
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in the firm's name and a decree is passed 
for the plaintiff, it is a decree against all 
the partners constituting the firm assuming 
that they were all alive at the date of 
the suit and decree. If a partner dies 
before suit, and the suit is against 
the firm in the firm's name, the suit is 
one solely against the surviving partners 
and judgment can only be obtained as 
against the surviving partners and be 
enforced against them and against the 
partnership assets. The judgment cannot 
be enforced against the private estate of the 
deceased partner unless his legal represent¬ 
ative is added expressly as a defendant, for 
a deid man cannot be sued thougli his 
legal representative can be sued in a pro¬ 
per case. If a partner dies between service 
of the writ and the trial of tlie suit and 
judgment, in that case e^iually the dead 
man’s estate is not bound and judgment 
can only be obtained against the surviv¬ 
ing partners and enforced against them 
and against the paitner.ship assets. 13ut 
if his legal representative is brought on 
the record, judgment may be obtained 
against him also as such and execution 
enforced against his private estate. 
posing there were two partners both livdng 
at the date of the writ and both were served, 
and both died before the action came on 
for trial, no judgment could be obtained: 

Ellis V. Wadeson (2). 

Turning now to suits against a person 
carrying on business in a name other than 
his own, the C. P. C., O. XXX, r. 10. pro¬ 
vides that he may be sued in that name as if 
it were a firm name. The words “ as if it 
were a firm name” are used advisedly^ for 
one man cannot constitute a firm. hen 
a suit is brought against sucli pers'in in the 
nams in which he carries on business, the 
suit is essentially one agiinst him and he 
is the sete defendant in the suit. If he 
dies before suit, and a suit is brought 
against him in the name in which he carried 
on business, the suit is against a dead 
man and it is a nullity from its inception. 
The suit being a nullity, the writ of sum¬ 
mons issuel in the suit, by whomsoever 
accepted, is also a nullity. Similarly, any 
order made in the suit allowing amendment 
of the plaint by substituting the legal 
representative of the deceased as defendant 
and allowing the suit to proceed against 
him is also a nullity. It is immaterial that 

(2) (-1890) 1 Q. B, 7X1; 63 h. J. Q. B. 091; 89 L. T. 

508; 47 W. B. 420. 
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the suit was brought hona fuh and in 
ignorance of the death of sucli person: 
'Mithiin Chunder Koondoo v Azeem (iazcc. 
Cliowlieedav (3) and Veer<ipi)a Chetty v, 
Ponnon (4). 

In the present case the j)lainliffs were 
aware before the instituti(;n of the suit 
that Kashiram was dead. They were aware 
that he was the .sole owner of the firm of 
Beharilal Bisliambhardas. Notwithstanding 
this llie suit was instituted against '^Behari- 
lal Bishambhardas a firm.” The suit ought 
to have been brought against Kashirani’s 
legal representative, that is, Oavrishankar. 
Tlie plaintiffs did not realise this until 
Gavrishankar’s Attorneys raised an objection 
to the suit as framed, and wlien llie plaint- 
irt*s oljtained the order for ainemlniciit 
they omitted to oiitain leave to sue Oavri¬ 
shankar under cl. 12 of the Lstters 
Patent. In the first place, I think that no 
amendment ought to have been allowed 
at all. til tiie next place. I am clearly of 
opiniim that leave ought to have been 
obtained under <*1. 12 of the Letters 

Patent. Oavrishankar was to all intents 
and purposes a new party to tiie suit. The 
suit as originally instituted was not merely 
against a wrong person, but against no 
person at all. Though the plaint was amend¬ 
ed liy substituting the name of Oavrishan- 
kar for ” Beharilal Bishambhardas a firm.” 
the case was not one of substitulion at all. 
It was a new suit against a new defendant. 
After the plaintiffs’ Counsel obtained leave 
from me to add the words "proprietor of 
the firm of Beharilal Bishambliardas,” he 
founded an argument upon tho.se words 
the argument being that tlie original suit 
was against "Beharilal Bisambhardas a 
firm,” that at tlie date of the suit Oavri¬ 
shankar was the proprietor of the firm, and 
that the effect of the amendment was only 
to supply the name tliat was wanting in 
the original title. The answer to that is 
that the suit against "Beharilal Bishambhar- 
das a firm" was in reality a suit against a 
dead man. Supposing the suit had been 
filed originally against the deceased Kashi¬ 
ram, it would have been clearly a nullity.and 
the defect could not liave been cured by 
prefixing Gavrishankar’s name in the title 
to the suit before Kashiram’s name. Like¬ 
wise the defect in the present case could 
not be cured by the amendment that was 
, made. Oavrishankar could not be brought 

f.*!) 12 \V. P. 45; 3 B- L. R. A. C. J. 233. 

(4) 31 M. 86; 17 M. L. J 551; 3 M. b. T. I'l 
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outlie record except as the legal represent¬ 
ative of Kashiram. In fact lie was brought 
on the record as the son and heir of 
Kashiram (see plaint, para. 9A). If he 
inherited the firm from his father along 
with his other assets, his liability would be 
in his character of legal representative of 
his father and the extent of the liability 
would be the entire assets inherited by 
him and not merely the firm's property 
which formed part of those assets. The 
description of Gavrishankar as “the proprie¬ 
tor of the firm of Beharilal Bishambhardas" 
is a mere blind, and it cannot mend mat¬ 
ters. I, therefore, hold, following the deci¬ 
sion in Rampai'fab Samrathrai \\ Foolibai 
(5) that the plaintiffs ought to have ob¬ 
tained leave under cl. 12 of the Letters 
Patent before Gavrishankar was brought 
on the record, and that no such leave 
having been obtained this Court lias no 
jurisdiction to entertain the suit. 

« 4 : * 4 ^ * 

K. s. D. Suit dismissed. 

(5) 20 B. 707; 10 Ind. Dec. (x. s.) 1082, 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeai. No. 214 of 1923. 

November 25, 1924. 

Present: —Mr. Pullan, A. J. C., and 
Mr. Ashworth, A. J. C. 

LACHHMIPAL SINGH— Plaintiff- 

Appellant 

VCl'StlS 

BHAGWAT SINGH— Defendant- 

Respondent. 

Oudk Laio.i Act (XVIII of ss. 7, 9 Otulh Land 
Htvttiue ^Ict yXV II of 1870), s. IfO --Pre-emption in res¬ 
pect of heritable, non-transferable lease -"Sub-division," 
meaning of. 

Under s. 7 of the Oudh Laws Act, read withs. -10 
of the Oudh Land Revenue Act, a right of pre¬ 
emption should be presumed to exist not only ill 
Ihe ease of under-proprietaiy eommunifies but also in 
the case of oommunitie.s constituted by the holders of 
heritable ami non-tnuisferable leases, fp. 469, col. 2.1 

Section 9 of the Oudh Laws Act allows a right of 
pre-emption to be exercised by a co-sharer of the sub¬ 
division of a tenure resulting from a lieritable non- 
transferable lease. The sub-divisions contemplated 
by the section must be units bearing the relation one 
to another of havipg been called into existence by one 
and the samp act or event of sub-division whatever the 
purpose of sub-division, [p. 470, cols. 1 & 2.] 

Appeal against the judgment and decree 
of the Subordinate Judge, Partabgarh, dated 
the 26th February 1923, upsetting that of 
the Munsit Partabgarh, dated the 19th Sep¬ 
tember 1922, 


Ml*. Chtnrja Dayaly iov the Appellant. 

Mr. Zahur Ahmad, for the Respondent. 

JUDGMENT. 

Pullan, A. J. C*—(Jnly 20, 192If)— 
The plaintiff in this suit sought to pre-empt 
a sale of certain property. The property 
was sold as being haqqiat matahti patta 
istimrari. In the ordinary meaning of the 
term matahti this must be supposed to be 
some form of under-proprietary tenure, and 
this view is borne out by the ento^ in the 
k’hewat. It is true that in the khetaiini of 
the recent settlement the property does 
not appear to have been recorded as strict¬ 
ly speaking under-proprietar}*, but there is 
evidence on the record that other land of 
thesameAr/ia^a has already been transferred as 
being held in under-proprietary tenure. Ob¬ 
viously it did not lie in the mouth of the 
vendee tomeet the plain tiff's claim by saying 
that the property was not transferable and, 
therefore no suit for pre-emption lay. Conse¬ 
quently the vendee has taken up a stand¬ 
point that the property is transferable hut 
is not an under-proprietaiy tenure and is, 
therefore, not liable to pre-emption. In view 
of the wording of s. 7 of the Oudh Laws Act 
I am not prepared to hold that a transfer¬ 
able right which is not an under-proprie¬ 
tary right is not liable to pre-emption. 
Whether a right other than under-pro¬ 
prietary right (;an or cannot be transferred 
is a question which I have not to decide.. 
The only finding of the lower Appellate 
Court on which it has allowed the appeal 
and dismissed the plaintiff's suit is that 
it has not been proved that the land is 
under-proprietaiy tenure and this being so 
no claim for pre-emption lies. As, in my 
opinion, this conclusion does not necessari¬ 
ly follow from the premises, and as I can¬ 
not go into any of the other questions 
which have not been decided by the lower 
Appellate Court I remand the suit to the 
Subordinate Judge of Partabgarh for find¬ 
ings on the other grounds of appeal to be 
returned within three months. On receipt of 
the findings ten days will be allow’ed for 
objections. 

Ashworth, A. J. C.—(iVoi’em6€r 2o, 
102It.) —This second civil appeal arises out 
of a suit for pre-emption, brought by the 
plaintiff-appellant against the defendart- 
respondent, in respect of a deed of sale exe¬ 
cuted on the 27th January 1921, transfer¬ 
ring to the defendant some land in khata 
khewat'No. 511 in M. Ishri Singh, village 
Jirisri. The Court of first hearing, namely, 
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the Munsif of Partabgarh, decided that the 
plots were held on an under-proprietary 
tenure, and thus were liable to pre-emption 
under ss. 7 and 9 of the Oiidh Laws Act 
(XVIII of I87G). He also held that the 
plaintiff had got a preferential right to that 
of the defendant. Lastly, he held that the 
purchase price had been intlated from seven 
hundred and fifty rupees to one thousand 
rupees. On first appeal, the Subordinate 
Judge of Partabgarh, allowed the defend¬ 
ant-respondent's contention that the onus 
of proving the land as part of an imder- 
proprietary holding was on the plaintiff, and 
that the plaintiff had failed to sustain this 
onus. Accordingly he allowed the appeal 
and did not proceed to decide the other 
questions raised in the petition of ai>ppal. 

This appeal came up before my prede¬ 
cessor, Mr. Pullan, whose order dated 29th 
July 1924, is on the file. He remarked 
that, although there was some evidence, 
e. g., the khataiini of the recent settlement, 
to support the view that the holding was 
not an under-proprietary one, yet, theplaint- 
iff could not deny that other land in the 
same khatauni had been transferred, and 
obviously could not be permitted to main¬ 
tain that the property was not transferable 
since he had bought it. He accordingly 
confined the plaintiff to the position that 
even if the property was transferable, yet 
it was not an under-proprietary tenure. He 
was not prepared to hold, in view of the 
wording of s. 7 of the Oudh Laws Act, that 
a transferable right, which is not an under- 
proprietary right, is not liable to pre-emp¬ 
tion. Accordingly he remanded the case 
for decision by the First Appellate Court of 
the issues which it had left undecided. 

The first question that arises in this case 
is whether I am bound by the findings of 
my predecessor in office as contained in 
his remand order. It was held in Bahvant 
Ramchandra Natu v. Secretary of State 
( 1 ), that a remand judgment was conclusive 
in all points therein specifically decided 
beyond possibility of revision. I am un¬ 
able to hold in this case that m 3 ' prede¬ 
cessor s brief order of remand can be held 
to hsve decided the points above stated 
beyond possibility of revision. In the Bom¬ 
bay case, the remand order was issued b 3 ' 
a Division Bench, who came to a certain 
decision after a lengthy judgment. The 
case does not appear to be on all fours 
with the present case. 

; (1) ,32 B. 432; 10 Bom. L. R. 531. 


The next question is whether the lower 
Appellate Court was right in holding that 
the plots in question are not part of an 
under-proprietary tenure, but are merely 
an occupancy-holding. It has been proved 
to my satisfaction that the nature of the 
holding was that of a perpetual lease, not 
permitting tlie lessee a right of transfer 
against the lessor. The holding is de¬ 
scribed as ei matahtdari one. This expres¬ 
sion precludes it being a kahiz darmiani, 
that is, a strictly under-proprietary holding, 
and also preclude.s it being a mei-e tenancy. 
In a kha.sra Fx. 5. which, whetlier it 
bears the date l.'iOO or not, (the parties dis¬ 
agree as to this figure) is undoubtedly the 
khasra frame<l for the first year of the cur¬ 
rent settlement, because, it contains the 
khasra number of the previous settlement, 
as well as the new number for the ensuing 
settlement (a fact which stamps it as com¬ 
plying with the Board’s order for tlie 
making of the first khasra of the present 
settlement), we find that the holding is 
described as a perpetual lease and not as an 
under-proprietary one. The entry of the 
holding in what is called the under-pro¬ 
prietor khewat (see Ex. 3) does not 
necessitate the holding being an under¬ 
proprietary one, inasmuch as, that khewat 
contains not only the register of all under- 
proprietors, but also the register of lessees 
whose rents have been fixed (see para. 
15G (c) of Cir. 1, Deptt. VII of the Board’s 
Circulars). It may be mentioned that in 
this kheioat the column showing under- 
proprietors is blank; also in khasra 
Ex. 4 the column of under-proprietors, 
kahiz darmiani, is blank. I, therefore, hold 
that this finding is correct, though I agree 
with my predecessor that it is not a con¬ 
clusive finding. The next question is 
whether, under ss. 7 and 9 of the Oudh 
Laws Act, a right of pre-emption is per¬ 
mitted in respect of a holding, which is 
neither proprietary or under-proprietary. 
It will be seen that under s. 7 of the Oudh 
Laws Act, read with s. 40 of the Land 
Revenue Act (XVII of 1876), the right 
should be presumed to exist not only 
in the case of under-proprietary communi¬ 
ties, but also in the case of communities 
constituted as the holding of holders of 
heritable, non-transferable Jeavses. The 
expression “non-transferable" in s. 40 of 
the Land Revenue Act must obviously be 
used in a different sense to that in which the 
word transferred is used in sub-s. {b) of s. 7 . 
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Unless this is theca5e,sub-s.(a) of s. 7 would 
allow pre-emplion in tlie case of such hold¬ 
ings, while sub-s. (6) would not allow it to 
extend to the transfer of such holdings or 
part of such holdings. The fact appears to 
be that heritable and non-transferal>ie leases 
under s. 40 of the Land Revenue Act of 
187G, meant leases, which could not be 
transferred as against the lessor, but sub¬ 
ject to his interference could be transfer¬ 
red, [see Ram Skankfi.r v. Nanik Prasad (2)]. 
Whereas ‘‘ transferable rights" as used in 
Bub-s. ib) of s. 7 of the Oudh Laws Act 
mean rights capable in any way of transfer. 
1 hold, therefore, that the lower Appellate 
Court was not right in holding that pre- 
emi)tion could not be claimed, merely 
because the holding in question was not 
proved to be an under-proprietary one. It 
appears to me not o[)en to doubt tliat this 
lease was of a nature that tlie transfer could 
be objected to by the zemindar, but that 
otherwise the transfer would hold good. It 
is not, t.herefore, neces.sary to decide whe¬ 
ther the vendee was entitled to claim that 
the property was not transferable after 
having bought it. 

Tlienext question is whether s. 9 of the 
Oudh Laws Act will allow a right of pre¬ 
emption to be exercised by a co-sharer of the 
sub-division of a tenure result ingfromaherit- 
able, non-transferable lease. The section 
beginswith the words "if the property to be 
sold or foreclosed is a proprietary or under- 
proprietary tenure,” but read wiili sub-s. {a) 
of s. 7, we must amplify this expression by 
the words "or the tenancy of the holder 
of a heritable and non-transfejuble lease" 
within the meaning of s. 40 of the Land 
Revenue Act. 1, therefore, hold that the 
plaintiff had a right to pre-empt if he could 
show he was a co-sharer of the sub-division, 
and that the vendee was not one. The pat- 
ivari's evidence shows that the whole per¬ 
petual lease holding was one originally of 
47 bighas. This holding was subsequent¬ 
ly sub-divided into five sub-divisions call¬ 
ed 1, 2, 3, 4 and 5. Sub-division 5 was 
again sub-divided into three sub-divisions, 
and the land in question lies in what is 
khata No. 5/2. It is the plaintifl's case 
that he is the owner of khata No. 5/3, where¬ 
as the defendant-vendee has no right in 
khata No. 5 at ail, but in some other fc/ia/a. 
On behalf of the defendants it is urged iljat 
the word “sub-division", under s. 7 of the 
Oudh Laws Act, means a sul)-division ere- 

2i lad. Oae. 32; X 0. L, J. 187; 17 0. C. 150. 
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ated by any division of the original holindg 
at any time whether sooner or later. He con¬ 
tends that when khata No. 5 was further 
sul)-divide(l, it only liad the result of in¬ 
creasing the number of the already exist¬ 
ing liveor sub-divisions. The sub¬ 
divisions contemplated by s. 9 appear 
to be units bearing the relation one to 
another of having been called into exist¬ 
ence by one and the same act or event of 
sub-division, w'hatever the purpose of such 
sub-division. This in eifect is what was held 
in Baij Xath Singh v. Mahahir Singh (3). 
The last question to decide is whether the 
Court of first hearing w'as right in allow¬ 
ing pre-em pi ioii on lliree-quarters only of 
the purchase-money. The plaintiff piodu- 
ced evidence justifying this, and the de¬ 
fendant produced no evidence. It is main¬ 
tained, however, that he would have pro¬ 
duced evidence but fora wrongful order of 
the Munsif. It appears that three hours 
after the hearing of the case had been 
concluded on the 2lst August, the defend¬ 
ant asked to be allowed to produce evidence 
on the ground that he had been too ill to pro¬ 
duce it before. It appears, however, tbatupto 
the 2Ist August he liad never madean)^ at¬ 
tempt to summon any witnesses, though, it 
is said by the appellant’s Counsel, that, he 
had been in Court a day or two previously. 
Be this as it niaj', there was no reason why 
the defendant should not have put in this 
petition before the parlies left the Court. 
This petition was not supported by any 
affidavit. I consider that in the circum¬ 
stances the Munsif was quite right in reject¬ 
ing the application, on the ground that it 
would have meant a further delay for re¬ 
summoning of parties. Accordingly I al¬ 
low this appeal, and restore the judgment of 
the Couri of first hearing. The plaintiff 
will get his costs throughout. 

z. K. Appeal allowed. 

(3j 20 Ind. Cas. 646; 16 O. C. 203. 
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y,., 2^ 3—Adjournvunt of cast—Failure of defendant y 
to apptar—Order of Court, mtun of—Apalizitiouio , 
s*.t aiili orler, whether cTniUznt—Rivinio.’i—High , 
Curt, wUtkir vili interfere—Ei parts proceedings 

^Court,duti/ of, , , 

Wni a dacsahnt cbs3 not appsar on the dUe 
to w’lich tho hsariaoc of the case his been adjourned 
a: hi 9 request, and the Court proceeds to dispose of 
th) suit, the order of the Oeurt must be presumed 
to hive been pissed uider 0. XVII, r. 2 of the 0. P. 

0- in the absence of anything to the contrary, [p. ird, 

c^i- 1-1 ... j. 

Where there is a refusal to exorcise a jurisdiction 

which was un ioubledly possessed and th-^rc is an 
appeal to the District judge and the District Judge 
comes to the same conclusion as the Court below, an 
aoplicition in revision would lie against the orders 
of ‘both the Courts, [p. 472. col. 2 ] 

Bi limi Kuar v. Dinit Rii, 8 A. Ill; A. . N. 
(U-46) 23; 4 Ind. D.-c. (X. s.) 111? (F. B), r«ppin'uri 
A'ehayui v. Sri Kanehumarti Venkita Szetharama 
Clin Ira Rio, 18 Ind. Cis. .o i.o; ,1) M. 19."); 13 M. L. 

T ())• 21 M. L. J. 112. Vifh'jimtk Govinl D.'shmane 
V. Rini'M, 15 H. U8; 8 Ind. Doc. (s. s.) 99 aid 
i?i 7 i Aliia V. Ram Jiktrofi, 8o Ind. Cis. 27; 2l A. 

L. J. 1911; L. R. 5 A. 740 Civ., referred to. 

Where a party absents hims-df, wiiether on an 
adjourned date or not and whether lie has tahen time 
to produce anv particular evidence or not, the pro¬ 
visions of 0. XVII, r. 2. C. P. C., become applicable. 

[p. 474, col. l.j u f •*. 

A Court by purporting to docide a case before it 
as a contested case, where, as a matter of fact, the 
contest has ceased owing to the absence for the time 
boing of a pvrty, cinnot denrive. the absent partj' 
from flhnvinntothe Ooni*' that he had a very good 
reason for I is absence, [ibid.] 

lian Charan Lai v. Rajhaoir Sinjh, 7.5 Ind. Gas. 
337; 21 A. L. J. 495; 15 A. 618; (19J3) A. 1. R. (A.) 
551, followed. 

Where a defendant has filed a written statement 
deiying some of thi allegitionsof the plaintifi and 
issues have beon framod on the pleas raised, the 
Court is bound to consider the issues and decide them 
even if the procesdiugs arc ex parte, [p. 471, col. 2.j 
Civil revision from an order of the Dis¬ 
trict Judge, Agra, dated the 3rd of January 
1924. 

Messrs. S. D. Johari and B'tshambar 
Daiial, for the Applicants. 

Mr. S. K, Dar, for the Opposite Party. 

JUDGMENT. 

Sulaiman, J.—This is a defendant’s 
application in revision from an order of the 
District Judge of Agra. It arises under the 
following circumstances .*— 

On the 7th of July 1923 a suit was 
brought in the Court of the Miinsif of 
Agra for recovery of a certain sum of 
money. On Ihe 24th of July 1923 a 
written statement was filed on behalf of 
the defendants and issues were framed. 
The 21st of September 1923 was fixed 
for final hearing in the case, but on an 
application made by the plaintiffs the date 
was subsequently altered to the 17th of 
August 1923. On that date the defendants 


were absent owing to an alleged illness and 
produced a medical certificate. The Court 
was prepared to adjourn the case on pay¬ 
ment of a certain amount of costs. Readi¬ 
ness was expressed on behalf of the de¬ 
fendants to pay the amount and the Court 
then directed that it would proceed to hear 
the plaintiffs’ evidence and postpone the 
case for the defendants’evidence. Defend¬ 
ants’Vakil objected to this procedure and 
ultimately intimated that he would apply 
for transfer of the case from that Court. _ A 
week’s time was granted, but no application 
was mad(' for transfer. On the 27th of 
August 1923 the defendant firm, neither 
through any recognised agent, nor through 
any Pleader, put in an appearance. Ihe 
learned Munsif then proceeded to dispose 
of the suit. As the defendant had filed a 
written statement denying some of the 
allegations of the plaintiff, and issues had 
been framed on the pleas raised, the Comt 
was bound to consider the issues and decide 
them even if the proceedings were e.v parte 
The operative portion of the order passed 
by him was in these words:— „ . 

‘•Suitof the plaintiff for Rs. 547-lo_3 is 
decreed with costs and usual future inte¬ 
rest ” It is important to note that the 
judgment did not expressly .^av whether 
the Mun-^if proceeded under O. X\ Jl, i. ^ 

or O. II> !’• 3. 

The defendant firm did not prefer an 
anneal from this decree, but filed an appli¬ 
cation under O. IX. r. 13 treating tins order 
to have been passed e.r parte against them. 
Bv the time this application came up for 
disposal llie Munsif had been transferred 
and his successor dismissetl the application 
hoidin" that the previous order had been 
passedl.nderO XVII, r. 3 and therefore no 
application for setting it aside 9'’^..y* 
The defendant firm not being satisfied with 
this last order preferred an appeal before 
the District Judge. The learned District 
Jud"e entertained the appeal and 
argimients in support of the appeal, but 
■ came to the conclusion that Uje previous 
• oXrof the 27th of August 1923 was an 
I order passed under O. XVII, r. 3 and that, 

L therefore, the order of the Munsif dismissing 
E ttirapplication was quite correct 'I h.s is 
an application in revision from this last . 

i order of the District Judge. 

1 The first point which arises before us is 

' whether a revision at all lies from t he order 
f of the District Judge In my opinion even 
3 if no revision lies from the oider of tUe 
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Bistrict Judge, it is open lo us to entertain 
a revision from the order of the Munsif 
himself. So far as the order of the Munsif 
is concerned. I am clearly of opinion that 
he refused to exercise jurisdiction, provided 
of course it be assumed that the previous 
dismissal was under O. XVJI r. 2 and an 
application to set asid the e.r parte decree 
Ava.4 preferred )>efore him. He refused to 
liear the application on the ground that no 
application lay under O. IX, r. IJ. If the 
!^Iunsif was Avrong in his conclusion that 
no application lay it is clearly a case of 
a refusal to exercise jurisdiction. 

The next (luestion is whether it isopen to 
tliis Court to interfere in revision and set 
aside the order of the Munsif when an 
appeal lay to the District Judge and Avas 
actually dismissed by him. Section 115 
Avould be applicable onlyAA'here no appeal 
lies to this Court. The Avords are ‘in which 
no appeal lies thereto.’ Clearly the AA-ord 
‘ thereto ’ refers to the High Court, It is 
clear that either no appeal lay to the Dis¬ 
trict Judge at all or if an appeal refusing lo 
set aside an ex parte decree lay to him then 
no second appeal lies to this Court. I 
Avould, therefore, be prepared to set aside 
tlie order of tlie Munsif provided the con¬ 
tention of the applicant is correct that he 
has refused to exercise jurisdiction on the 
erroneous ground that the previous dis¬ 
missal Avas under O. XVH, r. 3.^ 

This brings me to the real ’question in¬ 
volved in the case. I liave already indicat¬ 
ed that in the judgment pronounced by 
the Munsif on the 27th of August 1923 
there AA^as no express mention as to whether 
he Avas proceeding under O. XVU, r. 2 or 
(). X\ II, r. 3. It also has to be admitted 
that on the day AAhen the judgment Avas 
pronounced the defendant did not appear. 
It is also quite clear that that Avas a dale to 
which the hearing of the case had been ad¬ 
journed. In the absence of any express 
mention that the order passed by" him aa-os 
under O. XVU, r. 3, it must be presumed 
that it AA'as an order passed under O. XVII 
r. 2 and, therefore, in deciding the case he 
must be deemed to haA’^e proceeded under 
the provisions of O.IX of the Code. In this 
view of the matter an application to haA*e 
. the decree set aside as being an ex parte 
one Avould lie. 

At the Bar a larger question A\'as raised 
that even if the lower Court had purported 
to pass an order under O. XVII, r. 3, it niust 
be de.epied that jts order was only under 


r. 2 because this Avas a case Avhere the de¬ 
fendant had failed to appear. It is contend¬ 
ed that if the defendant fails to appear 
then, no matter AA'hether he also fails to 
produce his evidence or to cause the 
attendance of the Avitnesses or to perform 
any act necessary for the further progress 
of the suit for Avhich time has been alloAverl, 
<1. XVII, r. 2 and not r. 3 aa'ouUI apply and 
that r. 3 can only apply to the case where 
the defendant does appear and yet fails to 
perform any of the things mentioned in 
that rule. I AA'ould prefer not to express 
any opinion on this last question. Iaa'ouUI 
only say that in the ruling of Ham Chavan 
Lai A*. Haghtihir Siagii (1) to Avhich I Avas a 
])arty there Avas no mention of O. XV'IT, r. 3 
in the judgment and the Court had not 
expressly said that it AA^as proceeding under 
r. 3. In the view Avhich I liave taken of 
the other points in the case AA’hich are 
quite sufficient to dispose of the application 
I AA'ould allow this application and revising 
the order of the Munsif dated the I9th of 
September 1921 direct that the application 
be restored to its original number and dis¬ 
posed of according to law. 

Mukerji, J,—This is an application to 
this Court to reA’ise the orders of the tAvo 
Courts beloAv, viz., the order of tlie Munsif 
of Agra and the order of the District Jiulgc 
of Agra dated respectiv’ely the 27tli of 
^Uigust 1923 and the 3rd of Jnnuaiy 
'i'he application arises in the folIoAving 
circumstances:— 

A suit Avas brought against the applicants 
AA*ho AAore the defendants in it. The 
defendants filed a written statement and a 
date AA'as fixed for final hearing. On the 
application of the plainlilTs, another date, 
Avhich Avas a little earlier than the date 
originally fixed. Avas fixed, viz.. 17lh of 
August 1923. On that date, the defendants 
applied for an adjournment and they ob¬ 
tained one for a period of seven da 5 ’s. The 
learned Munsif definitely fixed that date 
for the disposal of the suit. On that date 
Avhich Avas the 27th of August 1923, the 
defendants did net appear and the suit 
AA’as decreed. It is a matter for considera¬ 
tion whether the Munsif purported to act 
under O. XVII, r. 2 or O. XVU, r. 3. I am 
decidedly of opinion that the leamed 
Munsif did purport to actunderO. XVII, r. 3. 
My reasons are these. The Munsif wrote 
out a judgment as he Avould write in the 

ri) 75 Iiid. Cae. .187; 21 A. L. J 4f5; 45 A. 

0923) A. I. R. (A.> 551. 
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case of a contested suit. He wrote out all 
the issues that had been raised by the 
defendants. He took up the issues one by 
one and then passed an order decreeing 
the suit. He, nowhere said that, he was 
treating the defendants as absent and, 
thererore, was passing a decree ex parte. A 
few days later, an application was made 
to the learned Munsif to set aside the 
decree on the gi’ound that it had been an 
e.c parte one. The successor-in-office to the 
Munsif, who had decided the suit held, as I 
hold now, that, the decree purported to 
have been passed on contest, in tlie sense 
that it was passed under O. XVH. r. 3, 
and that, therefore, no application under 
O. IX, r. 13 lay to him. Being dissatisfied 
with this order the defendants appealed 
to the District Judge. The learned District 
Judge affii'ined the order of the Munsif, 
coming to the conclusion that no application 
under O. IX, r. 13 lay in the circumstances 
of the case. His language, which it will be 
necessary to quote, is as follows :— 

“The rulings.mentioned by Mulla 

govern the case and show that the case 
comes under 0. XVII, r. 3. It is, there¬ 
fore, not possible for the decree to be set 
aside under O. IX, r. 13.” 

In this Court two points liave been urged 
against the granting of the application in 
revision. First, it has been urged that no 
application in revision lay and secondly, 
the Courts below were right inasmuch as 
the learned Munsif was right in making a 
decree under the provisions of O. XVII, r. 3. 

On the first point some argument was 
addressed as to whether any revision lay 
from the order of the learned District J udge, 
It has been urged that the learned District 
Judge was competent to entertain an appeal 
from an order passed under O. IX, r. 13 of 
the C. P. C., and he did entertain one and 
that, therefore, even if he decided wrongly, 
he decided so in the exercise of his jurisdic¬ 
tion and, therefore, no revision lay under 
s. 115 of the C. P. C. This is a subject on 
which a good deal has been said by differ¬ 
ent Judges in different High Courts. In 
this case, this is really a matter of pure 
academic interest. My reason for saying 
this is that, the application in revision is 
directed against the order of both the 
learned Munsif and the learned District 
Judge. If the District Judge acted within 
his jurisdiction it must be conceded that 
the Munsif did not and it would l)e open 
.to this C’ourt to set aside the order of the 


Munsif, disregarding the order of the 
District Judge. 

Personally speaking I am of opinion that 
where there is a refusal to exercise a 
jurisdiction wliich was undoubtedly possess¬ 
ed and there is an appeal to the District 
Judge and the District Judge comes to the 
same conclusion as the Court below, an 
application in revision would lie against 
the orders of both the Courts. It would 
be different if the District Judge came to 
a different conclusion from that of the 
First Court. An appeal would lie to tlie 
District Judge only when an application 
would properly lie to the Court of first 
instance under O. JX, r. 13. If we look to 
the language of (). XlJTl, r. 1, cl. {d) 
we shall find that an appeal is provided 
against “an order under O. IX, r. 13 
rejecting an application for an order to 
set aside the decree passed e.r parte." Where 
the District Judge says, in appeal, that 
no application lay under 0. IX, r. 13, it 
can hardly be said that, he was entertaining 
an appeal against an order passed under 
O. IX, r. 13. In my opinion both the 
Munsif and the District Judge, in a case 
like this, refused to entertain jurisdiction 
and, therefore, the orders of both the Courts 
are liable to revision by the High Court. 
As 1 have said, the point is not free from 
difficulty and various opinions have been 
given by various Judges. 1 may quote iti 
support of my view some opinions expres.s- 
ed at different times. To start with, comes 
the case of Badami Kuar v. Dinu Uai (2). 
which was a case decided by five learned 
Judges of this Court. In that case there 
liad been an appeal to the District Judge 
who confirmed the order of the Munsif 
and this High (^ourt had no hesitation in 
entertaining an application in revision. 
There is the case of Viippuliiri AtcJiayya 
V. Sri Kanchumarti Venkata Seetharanui- 
chandra liao (3j. Here, there was a dissent¬ 
ient voice in the person of the tliird 
Judge, and two Judges took the same view 
as I take. In the case of Vishvanath Govind 
Deshmane v. Raynhhat (4), there was an ap¬ 
peal to the District Judge who confirmed 
the order of the Subordinate Judge and 
the High Court interfered. The order of 
Court was “We reverse tlie orders of the 

(2) S A. Ill; A. W. N. (188G) 28; -1 Ind. Dec. {s. s.) 
1142 (F, Bj. 

(3) 18 Ind. Cas. 555; 39 M. 105; 13 .M. L. T. GO; 24 
M. L. J. 112. 

1,4/ 15 B. 148; 8 Ind. Dec. (x. s.) DO. 
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lower Courts and direct the Subordinate 

j^nige.’’ Lastly, I may mention that in 

a r'^eiit case decided by myself sitting with 
Dalai. J., in Civil Revision 3 

deudedon the I'lst of July 1J24 
Alkin V. Rnn Dharose ^5;], this very ques- 
ti>’i was declde»l by us and we held that 
an applic.itioii cli'l lie for the revision of 
bath the orders of the Munsif and the 
Dinrid Judge. 1 hold, therefore, that both 

the orders are open t') revision. 

Coming to the second point, I am decided¬ 
ly of opfnion that where a party absents 
himself, whether on the adjourned dale or 
not and whether he has taken time to 
produce aiiv particular evidence or not. 
the provisions of O. XVH, r. 2 become ap¬ 
plicable. In the language of Lindsay, J., 
in the case of Rxm Chxran Lxl v. Uigkubir 
Siri'ikii) the words “mike such other 
order as it thinks tit" in r. 2, O. XVU do not 
entitle a Court in a case, where one of the 
parties is absent, to purport to decide the 
case as if it were a contested suit. In the 
revision case already mentioned, Dalai, J., 
gave our considered opinion and 1 gave 
some additional reasons for our view. It is 
lut necessirv to repeat our views here. It 
would be suffiment to stale that, a Court by 
purporting to decide a case before it as a 
contested case, where, as a matter of facty 
the contest has ceased owing to the absence 
for the time being of a party, cannot deprive 
the ab.sent party from sliowing to the Court 
that he ha 1 a very good reison for his 
absence. He may have the very best of 
reasons for his absence and an appeal 
would be no remedy for him. Because the 
Appellate Court would not be in a position 
to Hod out from the record what were 
the reasons of his absence. 1 agree, there¬ 
fore, in the order proposed to be passed by 
my learned brother. 

By tb© CouPfc.— This application is 
allowed and the order of the Munsif dated 
the 29th of July 19:^3 is set aside and the 
application purporting to be under O. IX, 
r 13 is restored to its original number to 
be disposed of according to law. Costs in 

all ('Courts will abide the event. 

g J) Application allowed. 

5) 83 Ind. Cas. 27; 22 A. L. J. 1041; L. R. 5 A. 740 

Oiv. 
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ALLAHABAD HIGH COURT. 


Civil Revisio.'J No. 85 of 1924. 

July 29, 1924. 

Present:—\iv. Justice Bo 5 *s. 

T;iu EAST INDIAN RAILWAY 

COMPANY— Defemd.vnt—Applicant 

ve rsus 

FAZAL ELAHI—PLaNTiFF—O pposite 

Party. 

RaUw 2 U 3 Act\IX of lSOO),.s. 77~Provincial Small 
Ciu?e CourlH .4cf (/A' of 1SS7), s _ 25—Goods, ncm- 
delivery of—Suit for djfna^jts^ Xotict^ whether‘Pieces* 
s^rif — Wilful mjlect — B"in tinj of fact — Revision. 

The fict thit a phind.l sin for dxmijds ott 
a^ 2 junt of th") “nondelivery” of goods coosignea 
to a Kaihvay 0>n‘ipiny d)'?9 not absolve hirn front 
givi’i? a )tiee tD thj agent within six m^-oths. [p. 47 j, 

col. 2 ) , „ 

a. I. P. Rf. Conoany v. Jitan Ram-Xirmal Rant 
72Iai. Ois 41); Pat 82; 4 P. L. T. 173; I P- 

L. R. IGJ; (1;)->3;A. 1. R. (Pat.) 2i5; 2 Pat. 412, fol- 

Riit Sakai Chilli Lai v.The East Indian Ry. 
C).. i>:> In l. On o75: 2) A. L. J. 061; (1922) A- 1 K- 

(A.) 2^0; 41 A. 6l5, Cxvnpire Cotton .Mills Co., Ltmiua 
Y. Great Inlian Peninsular Riilvay, 71 ind 
21 A. L J. 223; (lO-M) A I. R. (A.; 3)1; 4a A. 353 
and Eist Inlian RiilMiy Co. v. Sri Ram Maialeo, iJ 
Iiid. Ci3.3U; 21 A. b J. 8J6;46 A. 123; (1921) A. I. «• 
(A.) 177, distinguished. 

Eist Inlian Ry. Company v. Kali Charan l^^ 
Prasa i. 0 ) lad. Cis. 10). 3 V. L. T. 215; (1922) Pat. 
115: (1922) A. I. R. (Fat.) 103, not followed. 

When a suit for da*nag3.s in respect of goods coi^ 
siga^d to a Riilw.iy h.xs been deereed on »he grouna 

of wilful negleet oa the p\rt of the Railway Compauy, 
the High Caurt is prm i facie beand in revision py 
such a fi.iding of fact, but if substantiai justice 
Ins not been done, it can take iti^e coi^iJerft" 
tio.i the grounds of that liading in considering I 
question whether the Railway Company is entitle 
to the full benxStof the fact that notiee was not servea 
in time [p. 476, col. l.J 

Civil revision against an order of the 
Judge. Small Cause Court at Allahabad, 

dated the I3th February 1924. 

Mr. Ladli Prasad Zutshi, for the Ap¬ 
plicant. . 

Mr. Mushtaq Ahmad, for the Opposite 

Pcirty 

JUDGMENT.— This is a civil revision 
from the decree of the Court of Small 
Causes. The plaintiff sued the Railway for 
damages on account of the “non-delivery 
of one of four cases of matches. The Court 
of Small Otiuses found as a fact that the 
box, I think, was thrown out by any thieves 
or thief who got into the waggon when the 
train stopped near the signal." He did not 
find whether or not this temporary stop¬ 
ping of the train in his opinion made it a 
case of theft from a running train. He went 
on farther to hold that inasmuch as the 
guard saw the box thiown out of^ the train 
and made no attempt to recover it beyond 
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reporting the loss at the next station, there 
was “wilful neglect” on the part of the 
Railway and on this ground he held that 
the Railway were not protected l)y the 
owner’s Risk-Note Form 13. The Railway 
further raised the defence tliat six month’s 
notice had not been given to the Agent of 
the Railway But this defence was rejected, 
the Judge of the Small Causes Court rely¬ 
ing on Kast Indian liy. Company v. Kali 
Charan Ram Prasad (1), a case in which 
Mr Justice Jwaia Prashad of the Patna 
High Court held that there is a dilTerence 
between a suit founded on, “loss” and a suit 
founded on “non-deliveiy” and that in tlie 
latter case, which is also the case here, no 
notice was necessary. The Railway liave 
applied in revision to this Court urging, 
firstly, that the lower Court, having found 
that the goods were stolen from a running 
train, it ought to have dismissed the suit; 
and, secondly, that the lower Court erred 
in holding that the Railway through its 
servants ought to have made some effort to 
recover the box. I need not deal with these 
grounds (the first of which is in itself not 
an accurate statement of the lower (,^ourt’s 
finding) as the finding of wilful neglect is 
a finding of fact. The next two grounds 
of revision deal with the question of notice. 
Notice to the Agent was admittedly des¬ 
patched after the lapse of more than six 
months. The main question, therefore, 
calling for decision here is whether the fact 
that the suit was based on “non-delivery” 
takes the case out of s. 77 of the Railways 
Act which calls for notice to be given 
within six months. It is clear that what 
the plaintiff wants in this case and in all 
similar cases is compensation because he 
has not got his goods. Redoes not care whe¬ 
ther the Railway have got his goods and 
are withholding them or whether they have 
lost his goods or whether they have been 
stolen or whether they have delivered them 
to somebody else. Regarded from this 
point of view there is certainly no material 
difference between a suit for “loss” and 
a suit for “non-delivery.” It may be 
admitted at once that /or some purposes 
there is a material distinction between a 
suit for “lo.ss" and a suit for “non delivery,” 
c. £/., for the purposes of tlie Limitation Act, 
Arts. 30 and 31. The reason is sufficient¬ 
ly oljvious but it is clear that while there 
may be a material distinction for the pur- 

/iiSV. ^ h. T. 215; ay22) Pat. U5; 

(1922) A. I. R. tPat.) iOO. ^ 
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poses of the Limitation Act, and even for 
the purposes of the Carriers Act, ss. D and 
10 (s. 10 is actually repealed by the Rail¬ 
ways Act) it does not follow by any means 
that there is any effective distinction for 
the purposes of ss. 72 and 77 of tlie Rail¬ 
ways Act and of tlie Risk-Note Form B. Mr. 
Justice Jwaia Prasad in the Patna case 
[Kast Indian Ry. Company v. ICaliChaian 
Ram Hrasad (1)]. to which I have already 
referred, gave as one reason for holding 
that for the purposes of s. 77 tliere is a 
material distinction ijetween “loss and 
“non-delivery,” that in the case of the 
former the* Railway required notice in 
order to give them a chance of ciupiiring 
into the loss and how it occurred, wliile 
according to the learned Judge in the case 
of ‘'non-delivery” notice for this reason 
would not be necessary as the Ruilvay 
would have no need to make any eiKiuiry. 
I am unal>le to appreciate this distinction. 
It would seem that the Railway might 
require equally an opportunity for enquiring 
into the causes which had led them to iail 
to deliver. 1 should, tlierefore, find myself 
in any case unable to assent to the pro¬ 
position that for the purposes of s. 77 tliere 
is any difference between a suit for “loss” 
and a suit for “non-delivery”. So far as 
the ruling to which I have referred and 
on which tlie lower Court leased its judg¬ 
ment is concerned I am relieved from the 
nece.s.sity of considering it in greater detail 
as it has been overruleil as it would seem 
in G. I. P. Ry- (‘oynpany v. Jitan Ram- 
Nirmal Ram (2), Mullick and BueUnill, JJ. 
A reference to this latter case will show 
that the case quoted in the earlier por¬ 
tion of the judgment \ Agent East Indian 
Ry. Co. v. Ajodliya Prasad (3).] must cer¬ 
tainly have been misquoted for East Indian 
Ry. Compaiiy v. Kali Charan Ram Prasad 
(1). I am therefore of or>inion tliat tlie 
fact that the suit for “non-delivery” did not 
absolve the plaintiff from giving notice to 
the Agent within six montlis. 

I niuy mention here that the defendant 
Company has relied on Ram Sahai Chidda 
Lai V The East Indian Ry., Co. (-1), Cawnpore 
Cotton Mills Co. Limited v. Great Indian 
Peninsular Railway{5land The East Indian 

(2) 72 Ind. Cas.‘140; fll)2.3) 

1 F L R lliy; rl02;0 A. 1. R- 2 1 at. 412. 

(3) ioinci. Cas.4l8;a0iy)Pat. l‘^). 

(4) 60 Ind. Cas. 578; A. L. OjI, (10—) A. 1 R. 

^%fn Ind^Ca8^'614; 21 A. L. J. 223; (1923) A. I. R. 
(A.) 301; 45 A. 353. 
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Railway Company v. ^ri Ram MuJiaJeo (0). 
1 only mention these cases because Ihej" 
have been pressed upon my attention but 
they appear to me to have no bearing on the 
distinction l^etween “loss” and “non¬ 
delivery” for the inirposes of s. 77. 

The next question for consideration is 
■whether I ought to set aside the decree or 
Avhether I should hold that substantial 
justice having been done this Court should 
not interfere merely on the ground that the 
notice was two or three days late. I am not, 
however, satisfied that substantial justice 
has been done. I am prima facie in revision 
bound by a finding of fact even in a case 
under s. 25 of the Court of Small Causes 
and I have, therefore, accepted the lower 
Court’s finding of fact that there was 
“wilful neglect” and I should not consider 
any opinion of my own to the contrary 
justification for setting aside the decree on 
that ground; but I hold that I am entitled 
to take into consideration the grounds of 
that finding in considering the question 
whether I should give the defendant Rail¬ 
way the full benefit of the fact that notice 
was not served in time even though it was 
only two or three days beyond time and even 
though no earlier notice would have enabled 
theni to recover the property. It is clear 
that if this was a theft from a running train 
and no further wilful neglect was proved 
the Railway would be absolved by the 
risk-note. The learned Judge of the Court 
of Small Causes has not found wliether or 
not the theft was from a running train. If 
he meant to hold that a stop for a few 
minutes at the signal meant that the train 
ceased to be a running train I should find 
great difficulty in agreeing with him. He 
has, however, apparently based his decree 
on what he finds to be a wilful neglect and 
as far as I am able to ascertain the only 
basis of that finding is that the guard knew 
that the box had been thrown out and 
neither he nor anybody else took any steps 
to endeavour to recover it and he confined 
his interest in the matter to making a 
report. I feel great doubt myself as to 
whether there were really any steps 
which the guard could have taken which 
would have led to the recovery of the box 
and this means that I have grave doubts 
as to whether the finding of wilful neglect 
was justified. To these doubts I am entitled 
to give weight when determining the ques- 

(^) 70 Ind. Oo.s. 341; 21 A. L. J. 896; 46 A. 125- (1924^ 
A. I, R. (A.) 177, ’ ^ 


lion whether the Railway should be given 
the full benefit of their technical plea that 
they had been given notice a few days 
beyond time. I hold, therefore, that they 
are entitled to the full benefit of that 
plea which I have decided in their favour. 
I accordingly allow the application in revi¬ 
sion and set aside the decree of the Court 
of Small Causes with costs on the higher 
scale. 

K. s. r>. Application allowed. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 1516 

OF 1921. 

July 18, 1924. 

Pre^ient: —Mr. Justice Ross. 

HARIHAR SINGH— Defexdan't— 

Appellant 

vermis 

DASRATH AHIR AND OTFIERS— 
Plaintiffs and RAM PRASAD 

SINGH AND ANOTHER—DEFENDANTS — 

Respondents. 

yjalicious prosecnlion Damages, suit for^-Accusa- 
tioussiibstautialh/ true Hensdiiable and probable cause. 

The lirst thing that a plaiiitifT in n suit for (iamages 
for malicious proseculi<ui ha.s to prove is his inno¬ 
cence. [p. 477, col. l.J ^ , 

tSIieihh Muchi Osta v. Horsmul Marwari, 19 Inu 
Cas. 24; 17 C. W. N. 431. relied on. 

Where information given to a Magistrate 
led to the institution of proceedings under s. 1"* 
of the Or. P. C. against the plaintiff included more 
than one specific accusation and the Court 
that one of those accusations was not supported by 
evidence but that there was reasonable and probable 
cause for the information which was given to lli« 
Magistrate; 

Held, that the plaiutiiT was not entitled to recover 
damages for malicious prosecution jis the case, as a 
whole, had not been found to have been laid wilhoiR 
reasonable and probable cause, [p. 477, col. 2.] 

Appeal from a decision of the Subordi¬ 
nate Judge, Saran, dated the 17th August 
1921, confirming that of the Additional 
Munsif, Chapra, dated the 29th May 1920. 

Mr. Baikuntha Nath Mittei'y for the Ap¬ 
pellant. 

Messrs. Ram Pramd and B. K. Sinha, for 
the Respondents. 

JUDGMENT.— This is an appeal 
defendant No. 2 against a decree of the 
Subordinate Judge of Saran in a suit fo*" 
damages for malicious prosecution. Tne 
plaintiffs' case was that the defendant No. I 
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who was the peshkar of the Deputy Com¬ 
missioner of Darjeeling had made an appli¬ 
cation to the Magistrate of Saran on the 3rd 
December 1918, which resulted in proceed¬ 
ings being taken against the plaintiffs 
under s. 107, Cr. P. C., wdiich ended in their 
favour. Defendant No. 2 is the son of de¬ 
fendant No. 1. The principal allegations 
in the aiJplication to the Magistrate were 
that the defendant No. 1 had been assaulted 
b}*^ the plaintiffs on his way home from 
Ekma Railway Station, and further that 
they had carried away the crops of his 
paddy field of IJ biyhas. This second alle¬ 
gation was based on a telegram sent by 
defendant No. 2 to defendant No. 1. 

The finding of tlie learned Munsif was 
that the criminal case under s. 107 of the Cr. 
P. C. was not wholly a concocted story and 
without any reasonable or probable cau^e,” 
and he dismissed the suit. The finding of 
the leanied Subordinate Judge w'as that 
he was not prepared to believe that the 
assault ^vas a total mytli, and that he liad 
no doubt that defendant No. 1 believed the 
assault to have been committed at the 
instance of tlie plaintiffs. With regard to 
the telegram about the cutting of the paddy 
of I [ biyhas sent by defendant No. 2 to 
defendant No. 1 he held that there was no 
justification for defendant No. 2 sending 
the telegram, and that the case was started 
without reasonable and probable cause 
by defendant No. 2, but the application by 
defendant No. 1 so far as he was concerned 
was not without reasonable and probable 
cause and was started as an ordinary pru¬ 
dent man would have done under the 
circumstances. While dismissing the ap- 
jieal so far as defendant No. 1 was concern¬ 
ed the learned Subordinate Judge gave 
the plaintiffs a decree for Rs. 147-8 0 against 
the defendant No. 2. It was held in Sheikh 
Muchi Osta V. Horsmxd Marxvari (1) that 
the first thing that the plaintiff in a suit 
for damages for malicious prosecution has 
to prove is his innocence. Now on the 
lindings of neither Court below can it be 
said that the plaintiffs have proved their 
innocence. In the opinion of both Courts 
there was reasonable and probable cause 
for the information to the Magistrate which 

n mu ® proceedings under s. 107, Cr. P. 
C, That information included more than 
one specific accusation and the fact, that 
onS of these accusations has not been sup- 

(l) 18 lad. Cfi8. 24; 17 C. W. N. 434. 
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ported by evidence is, in my opinion, uo 
ground for giving the plaintiffs a decree 
for damages for malicious prosecution, when 
the ca.se as a whole has not been found to 
have been laid without reasonable and prol)- 
able cause. No authority was cited to sup¬ 
port such a contention and in view' of the 
lindings as to the nature of the proceedings 
under s. 107, Cr. P. 0., as a Avhole, it seems 
to me impossible to give the plaintiffs a 
decree for damages. 

I, therefore, allow this appeal -with costs, 
set aside the decree of the learned Subordi¬ 
nate Judge and restore the decree of the 
Munsif and dismiss the suit with costs 
throughout. 

z. K. Appeal allowed. 


ALLAHABAD HIGH COURT. 

JOXECL'TION* SeCON'O A1>PEAlNo. 437 OF 

1924. 

November 17, 1924. 

Pvesent: —Mr. Justice Ryves and 
Mr. Justice Daniels. 

MAHFUPi ALI KHAN— OUJECTOR— 

Appellant 

Seth RADHA KISHEN—I^ecuEe-Holder— 

Respomdext. 

Ciiil Procedure Code (.Ic’f V of g. tiO (li;— 

Kj^ccution of decree—AtUichmeni Hiijhl to future 
viaintennnce. 

A dispute between one .U. an<l liis wife with regard 
to the dower-del)l due to the latter was referred to 
arbitration and the arbitnxtors made an award whirli 
deelared tluU the projjcrty of M. sliould, from the 
date of the award, be construed to be the properly 
of his wife but that M. should be allowed to remain 
in possession of the pro])erty aivl to manage it and to 
collect the income. Out of the income M. wa.s to 
pay a certain sum to his wife, the balance being re¬ 
tained by him.sclf by way of nmintcnance and also 
to enable him to pay hi.s debts. A creditor of M. 
obtained a simple money-decree against him in 
respccl of a ilebt incurred by M., and in execution of 
(hat decree sought to attach and sell M.'s j-ighf of 
po.s.session as a life-tenant in the jjroperty acquired 
liy him under the award: 

Held, that what was reserved to M. under the award 
was .something more than a mere right of f\»ture 
maintenancte within the meaning of s. 60 (n) of the 
(J. P. C. and was not, therefore, exempt from attach** 
ment under tho provisions of that section, [p. 478, 
col. 2.] 

Execution second appeal from a decree 
of the District Judge, Shahjahanpur, dated 
the 11th December, 1923, 
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478 nATKA SINGH, 

Mr. Harnandan Prasad, for the Ap¬ 
pellant. 

Mr. Baleshwari Prasad for Dr. K. .V. 
Katju, f-ir tlie Respondent. 

J UDGiviENT,- Tlie facts that give 
rise to tliis a^tpeal are as follows:— 

One M.ihfuz AU Khan was the owner of 
certain ztmivdavi property. He married 
iiisl Musuinmat ShnYiLan and then Musani- 
mat Ijazi. Musamniat Sharifan died leaving 
her surviving a son, Mashuq Ali. On behalf 
of Maslunt Ali, who is a minor, a demand 
was made for the dower del)t due to his 
motlier from Mahfuz Ali Khan. As this 
dower was far more than the property 
was worth, it appears that il/a.s'aHjmtiMjazi 
also put in a claim for dower on her own 
account. The matter was referred to arbi¬ 
tration and the aibitialois after reciting 
th-* circumstances under which they were 
called upon to make their award, came to 
the conclusion that both Mashuq Ali and 
Musammat Ijazi were entitled to dower; 
but that, if their claims were satisfied, the 
l^roperty will be wholly insulHcient to satisfy 
their claims. They, therefore, decided that 
the best thing to do was to agree that the 
property should from the date of the award 
be conslrued the property of Mashuq Ali 
and Musammat Ijazi At the same time 
Mahfuz Ali Khan was allowed to remain in 
possession of the property and to manage 
it and to collect the income. Out of this 
income he was to pay Rs. 150 a year in cash 
and nine mauiids of wheat to Mashuq AU 
and Rs. 300 and eighteen maunds annually 
to Musamniat Ij&.7A, the balance of the in¬ 
come he was to retain himself and it is said 
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ing been acquired by him under the award 
above-mentioned. Mahfuz Ali Khan object 
ed on the ground that what he had acquired 
under the award was a right to futuie 
maintenance and that as such it was not 
lial)le to attachment under s. 60 (n) of the 
O. P. C. Both the Courts have overruled 
this plea and he comes here in second 

It is ai'gued on his behalf that under tins 
arrangement he ceased to be owner of the 
property and became entitled to the balance 
of ihe income for his maintenance and thus 
came wilhincl. (n) of s. 60. On the other 
hand, it is argued that he remained a res¬ 
tricted owner of the property and was en¬ 
titled to a great deal more than 
tenance, that, subject to the payment of the 
amounts mentioned in the award, he "US 
entitled to possession for his life and couia 
dispose of the balance of the profits in any 
way he pleased, and that this was a grea 
deal more than a right of future 
tenance as contemplated in ths secuon. 
The words in the section are‘a right o 
future maintenance.' It seems to us t la 
construing the award as a "'j^ole " | 
was reserved to Malifuz Ali Khan 
certainly something more than a righ 
future maintenance, and that 
think that the decision arrived at hy wi 
Court below was correct. We .^ocorciing / 
dismiss the appeal with costs including 
this Court fees on the higher scale. 

2 1 ^ Appc.al dismissed. 


that, out of it, he could pay his debts. This 
arrangement is described in the award as 
having been come to enable Mahfuz Ali 
Khan to maintain himself. It appears that 
this axTangement was carried out. Although 
Mahfuz Ali Khan remained in possession of 
the property, he was not allowed to charge it 
for the payment of any future debts and 
was forbidden to transfer it by sale or 
mortgage or otherwise. Similarly Mashuq 
Ali and Musammat Ijazi had no right to deal 
with the property as owners during his life¬ 
time except, of course, with his express 
consent. In 1922, Seth Radha Kishen ob¬ 
tained a simple money decree against 
Mahfuz Ali Khan for a debt incurred in 
1919 and in execution of his decree souglit 
to attach and sell Mahfuz Ali Khan's right 
of possession as a life-tenant in the pro* 
perty in suit, which was described as hav- 


MADRAS HIGH COURT. 

Ordin^^ry Original Civil Jurisdiction. 

August 13, 1924. 

Justice Sir C. V. Kumaraswaou 


Sastri. 

[■/i 7*e Section 45, SPECIFIC apT 

L877, Section 66 ofthb INCOME lAX A » 
1922, AND OF RATNA SINGH Motor 

Service. 

In re RATNA SINGH— PetitionbR. 
Income Tax Act (XI of «. 10 (S) (7M^ 

—Expenditure on ren€u;ai of parts of ^ 

}f—"ObsoleU," vuaning of—Total (o 

nachineryy whether renders it obsolete—aejtre 

}Iigh Court. _ , ..JUnrA on 

The question whether a particular or 

:ertain parts of a motor-car is capital exp^nai* 
nerely a repair of wasting parts of the car, la » 
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tion of fact. The test is, whether, having regard to 
the part of the car which is repaired, it is such as 
requires a renewal from tia:e to time, or sucli that 
with ordinal'/ repair it lasts for the lifetime of the 
car. For instance, the body cr the radiator or the 
wheels generally last for the lifetime of the car. 
while the lyres or the hood or such other parts are 
to b3 r^nawed periodically, [p. 419, col. 2.J 

The question whether the total destniction of 
machinery which renders it unfit for the purpose for 
which it was originally intended and compels the 
owner to sell it as scraji iron, entitles him to claim 
an allowauc3 in respect of the macliinery under sub- 
cl. t?) of cl. (2) of s. 10 of the Income Tax Act, 
is one of considemble importance on which the Com¬ 
missioner of Income Tax may be directed to state a 
case for the opinion of the High Court, [p. 479, col. 2; 
p. 480, col. 1 .1 

i>emblc.~-The word "obsolete” in sub-cl. (7) of cl. 
(2) of s. 10 of the Income Tax Act, should be taken 
to include cases of unfitness arising from whatever 
cause. Where a car falls into a ditch or olheiwise 
becomes so damaged that it cannot be used as a car 
and has to be so.d as scrap iron, it ought to l)e 
regarded as liaving become "obsolete'' witliin the 
meaning of that expression. -•] 

Mr. K. T'. 6'e.s/ta Iyengar, for ilie Peti¬ 
tioner. 

Mr. C. V. Anantakrishna Iyer, GoveiTi- 
meut Pleader, for the Commissioner. 

JUDGMENT. —In tins matter a refer¬ 
ence is asked for on two questions. 'I'he 
first* is as regards the sum of Ks. 3,309 dis¬ 
allowed on ihe ground that it is capital 
expenditure and the other is as regards a 
sum of Rs. 8,653 which is claimed as the 
loss on a car which was so damaged by 
an accident that it had to be sold as scrap 
iron. 

As regards the first point the Commis¬ 
sioner was of opinion tlmt what was done 
was not merely a renewal of wasting assets 
but that new parts were put on to the 
car. It is not disputed that 20 per cent, 
of the value of tlie car is allowed on the 
footing that the life of tlie car was only 
5 years. It is also not disputed that the 
cost of repairs is allowed. The point 
which is now raised is that sub-cl. 9 of s. 10, 
cl. 2 allows a further deduction. Sub clause 9 
of 8. 10, cl. 2 runs as follows: “Any ex¬ 
penditure (not being in the nature ol capi¬ 
tal expendilure) incurred solely for the 
purpose of earning such profits or gains.” 
Where a claim is made as in the present case 
the question which has to be decided is 
whether the expenditure incurred is in the 
nature of capital expenditure or not. Hav¬ 
ing regard to the items which have been 
disallowed by the Commissioner, I do not 
think it can be said that they were merely 
renewal of wasting assets. The materials 


before me are not sufficient to hold that 
the Commissioner is wrong and that a re¬ 
ference should be made. IJnie.-s it ajujcais 
from llie evidence before the Commi^siouer 
that tlie expenditure was only in resjicct 
of renewal of wasting assets, 1 think ilie 
allowance of 20 per cent, and the allowance 
for repairs should be taken to cover the 
ordinaiy wear and tear of the car. I do 
not think that any icseful purpose would 
be served by directing a reference to the 
High Couit of a question Avhich will jjiac- 
tically turn on evidence ami on the scanty 
materials before me 1 cannot say that the 
petitioner has pioved on the facts that the 
expenditure was necessary as a renewal of 
wasting parts of the car. Xo doubt in one 
sense every part of the car does waste by 
use. But the test I think will be whether 
having regard to tlie ])art of tlie car which 
is repaired it is such as requires a renewal 
from time to lime or such that with ordi¬ 
nary repair it lasts for the lifetime of the 
car. For example the body or the radiator 
or the wheels generally last for the life¬ 
time of the car while the tyres or the 
hood or such other parts are to be renewed 
periodically. 

As regards the second question raised 
it turns upon the construction of the word 
‘obsolete.’ Where a car falls into a ditch 
or otherwise becomes so damaged that it 
cannot be used as a car and it has to be 
sold as scrap iron, I think prima facie, 
the person is entitled to claim allowance. 
Mr. Anantakrishna Iyer contends that in 
such cases no allowance ought to be given 
and that the word “obsolete” must be con¬ 
fined to cases where owing to change in (he 
machinery or owing to new discoveries the 
machinery is not fit for the purpose for which 
it was originally intended or would not be 
fit without incurring expenditure wliich 
is unreasonable in the circumstances. It 
seems to me that it is unreasonable that 
a person can claim allowance on the machi¬ 
nery which though in working order lias 
been superseded by invention which makes 
its use not profitable but that a total de¬ 
struction of the machinery leaves the trader 
without any remedj’. 1 think the word 
“ obsolete ” should be taken to include 
cases of unfitness aiising from whatever 
cause. I am of opinion that a question of 
considerable importance is involved and 
that it is desirable to have an autliorita- 
tive ruling on the question whether the 
total destruction of a machinery w’hioh 
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renders it unfit for the purpose for which 
it was originally intended and a sale of 
which as sciap iron entitles a person 
under sub-cl. 7 of cl. 2 of s. 10 to cdaini 
allowance and I direct the Commissioner 
of Income-tax to state a case to the High 
Court for that purpose. 

Costs of this application will abide and 
follow the result. 

V. N. V. 

K. Order acrordinr/ly. 


ALLAHABAD HIGH COURT. 

Se(’oni) Civil Appeal No. 461 of 1923. 

November 25, 1924. 

Present: —Mr. Justice Mukerji. 
Thakur RUDRAPAL SINGH and others 
—Plaintiffs—Appellants 

vers^is 

:MATABADAL SINGH and others— 
Defendants—Respondents. 

Ciril Vrncedure Code {Act V of ». 11, (). 

XXXIV, rr. 7, S-Mortijaffe^Iiedemptitm, suit for - 
)*‘>sse8sion nf>f by }nort{fau**f' Second sniit for 

redemption, whether maintainafde- -Res judicata. 

Where in spite of a previous suit for redeini>tiou 
the, right of redcruption of the mortgage<l properly 
still subsists, not having been extinguished either by 
sm act of the parties or by an order «>f the Court, a 
second suit for redemption is not barred. An order 
of the Court which would have the effect of extin¬ 
guishing the right of redemption would, however, 
bar a second suit for redemption and it is not neces¬ 
sary that the order should also purport to extinguish 
the right of redemption, [p. 481. col. 1.] 

A decree in a redemption suit directed the mort¬ 
gagee to withdraw the amount which liad already 
b"en deposited by the mortgagor and to deliver 
possession of the mortgaged lyoperty. The mortgagor 
made an application for delivery of possession of the 
property to him, but after making this application he 
gifted the property to the plaintilT, and the applica¬ 
tion for delivery of possession was subsequently dis¬ 
missed. Plaintiff, thereafter, brought another suit to 
redeem the property from the defendant who had 
continued in possession of it; 

Held, that the decree in the previous suit was not 
a decree as contemplated by r. 7 of O. XXXIV of 
the O. P. O., but was a combined decree under r. 8 of 
the Order and as it permitted the morlgivgee to 
withdraw the money which was already in deposit, 
it had the effect of extinguishing the mortgage and a 
second suit for redemption was not, therefore, com¬ 
petent. [ibid.'] 

Second appeal against the decree of the 
Subordinate Judge. Jaunpur, dated the 
23rd of December 1922. 

Mr» M^ishtaq Ahmad (with him Dr. K, N. 
Katju), for the Appellants. 

Dr. iS. N. StUf for the Respondents. 
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JUDGMENT.— This appeal presents 
only a question of law for determination, 
the facts being all admitted. 

The history of the case is briefly this. 
There was a mortgage hy father and son 
Ram Saran Singh and Mahadeo in favour 
of the predecessor-in-title of the defendants. 
Mahadeo brought a suit for redemption 
after having dejicsited in Court the full 
amount of the mortgage money, viz.t a sum 
of Rs. 100, under s. 83 of the Transfer of 
Ih'operty Act. Evidently because the mort¬ 
gagees did not withdraw the money from 
Court, Mahadeo, brought a suit for redemp¬ 
tion and a decree was passed in his favour 
on the 26th of June 1918. The language of 
the decree is important and is as follows: 

“That the suit for possession by redemp¬ 
tion of the mortgage setup by the plaint- 
ilf be decreed and the claim for mesne 
profits up to the date of the suit be dis¬ 
missed. The plaintiff will get pendente hte 
and future mesne profits, the amount of 
which Avill be determined in the execution 
department. If the amount of the mort¬ 
gage money, Rs. 100, deposited by the plaint¬ 
iff under s 83 of the Transfer of Property 
Act has been withdrawn, he is given six 
months' time from to-da 3 ’ to pay^ into Court 
the said sum, failing which the mortgaged 
property will be sold. If the deposite 
under s. S3 of the Transfer of Property Act 
lias not been with Avitlidrawn, defendants 
■will be entitled to withdraw it." 

As happened to be the case, the money 
deposited under s. 83 of the Transfer of 
PropeiTj’ Act was still in Court and was 
actuallj' withdrawn by the mortgagees on 
the 6th of February 1919. Mahadeo kne'v 
that the mortgage money was already m 
Court and he accordingly applied at one© 
for delivery of possession. This application 
was made on the 25th of July 1918. Unfor¬ 
tunately, however, this application was dis¬ 
missed for default on the 13th of November 
1918. After having presented the application 
for delivery of possession, Mahadeo giftea 
away the plaint property to one of his sist^^s 
sons Ram Jagat. Ram Jagat died and bis 
four brothers the plaintiffs Nos. 2 to 5 in¬ 
herited his property. They and the plaint¬ 
iff No. 1 who obtained a portion 
property from the other plaintiffs by a deed 
of exchange have launched a fresh suit to 
redeem the property which is still in the 
possession of the defendants, the reprwe®" 
tatives of the original mortg^es. 
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The question that has to be answered is 
whether the suit is barred as res judicata. 

The suit succeeded in the Court of first 
instance, but the learned Judge of the 
Court below was of opinion that the suit 

was barred. . . 

On the authorities of this Court, there 

can be no two opinions on tlie point that if 

the right of redemption still subsists, not 

having been extinguished either by an act 

of the parties or by an order of the Court, 
a second suit for redemption would lie. 
Nobody says that the rightof redemption has 
been extinguished by an act of the parties. 
The only question, therefore, is wliether the 
decree that was passed on the 26th of June 
1918 had the effect of extinguishing the 
right of redemption that initially lay m 

Mahadeo, , , 

Incidentally, I may mention liere that it was 

contended on behalf of the appellants j-htit 
the order that would extinguish the right 
of redemption should be an order 
ing to extinguish that right. This conten¬ 
tion has no force, not only because it does 
violence to the language of para. 2 of 
s 60 of the Transfer of Property Act 
but also because the only order which is 
pointed out in argument, as the only order 
of the Court which can extinguish a right 
of redemption, viz. the order under r. o, 
O. XXXIV, C. P. C, does not at all speak 
of extinction of a right of redemption. It is 
clear, therefore, that all that is necessary to 
bar a second suit is an order of the Court 
which would have the effect of extin¬ 
guishing the right of redemption. 

This brings us to the consideration of 
the decree that w’as passed by the Court 
on the 26th of June 1918. It must be con¬ 
ceded that the decree that was passed is not 
a decree in accordance with the terms of 
0. XXXIV, r. 7 of the C. P. 0. That order 
merely contemplates that in fiiture payment 
will be made by the mortgagor. In this 
particular case the mortgage money was in 
deposit in Court and the learned Munsif 
authorised the mortgagees by his decree 
iQ taHe away that money in satisfaction of 
the mortgage. This decree I need hardly 
vepeat is not in accordance with the decree 
contemplated by r. 7, O. XXXIV, 0. P. C. 
The money was, as a matter of fact, with¬ 
drawn later on. But before this was done 
Mahadeo was advised that he was entitled 
under the decree to ask for deliveiy of pos¬ 
session. I do not think that in this he was 
wrongly ndvieed, Because the money was 
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there to be taken away by the mortgagees 
whenever they wanted to do so. If they 
put off taking the money away from the 
Court for years tliat fact could not prevent 
Maliadeo from asking for delivery of pos¬ 
session. The decree that was passed was, so 
to say, a combined decree under O. XXXIV, 
r. 8, C. P. C. As it permitted the mort¬ 
gagees to withdraw the money the result 
was bound to follow, viz. the extinction of 
the mortgage. All tliat remained to be done 
was to take over possession from the mort¬ 
gagees. The mortgage money having been 
satisfied under the orders of a Court, it 
cannot be said that the right of redemption 
still exists. 

A large number of rulings were cited l)y 
the learned Counsel for the appellants but 
I have not thouglit it necessary to discuss 
them in my judgment, for the simple reason 
that each case was decided on the language 
of the decree tliat was passed in the former 
suit for redeuij)tiou or for sale. 

I agree with the Court below that the 
suit is barred as res judicata and dismiss 
the appeal with costs Avhich will include 
Counsel’s fees in this Court on the higher 
scale. 

Appeal dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 108 of 1924. 

December 16, 1924. 

Presejii : —Mr. Dalai, J. C. 

MAHARAJ DIN— Plaintiff- 

Applicant 

versus 

BALBHADDAR PARSIIAD— 
Defendant—Respondent. 

Jurisiiiclion—Suit oi Snuill Cause nature filed oil 
Reffular Side—Appeal—Plaiutif, whether can plead 

jyniU oi jurisdiction-- h/Stoppel ^Contrihiition, suit for 

Suit'against two defendants—Contest hij one of 
them Contribution, basis of. 

Plaintiff liUul a suit triable by a Court of Sinall 
Causes in the Court of the Munsif. The suit was 
partly decreed and the plaintiff appealed to the 
District Judge. His appeal was dismissed. In revi¬ 
sion it was f'ontended on his behalf that as the .suit 
was triable by the Court of Small Causes the judg¬ 
ments of the lower Courts were void on the groun<l 
of want of jurisdiction: 

Held that the plaintiff himself Iiaving sought the 
jurisdiction of the Court which decided the suit, and 
having obtained the further advantage of an appeal 
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whicli he not Inive if the cnse had Ijeen 

tried c»n the Saudi Cause (Vairl side, was now 
estopped from pleadin" waul, of jxirisdiction in the 
lower Courts. 

Etizml Hn.-ain v. Beni Bdhadur M-inshi, 33 Ind. 
Cas. out; IH (.). (\ ;>() 1 and lihafjwav Sittfjh v. Hi.-hc- 
shar Xath, 3S Jiul. Cas. G77; 2d (). C. 37, disliu- 
guislied. 

A suit was l)rouf;ht against two defendants by a 
plnintilT tt> deelai'- a certain deed to be fraudulent 
and voidable in con.sequenoe. One of the defendants 
put in a written statement and failed to appear suh- 
.«eqiu-utly. The other flofendant contested the suit 
and a decree was passed against both of them. The 
Contesting defendant satisfied tin* decree as to costs 
arnl brought a suit to rec(»ver half the amoimt of the 
costs from the other defendant: 

Held, that the defendant who became cx parte after 
tiling lus written statement was lial>le only to con¬ 
tribute costs of the prior suit on the basis of ex parte 
pleadings and not on the basis of.contentious plead- 
ings.^ 

Civil revision from the decree of the 
Subordinate Judge, Sitapur, in Civil Appeal 
No. 30 of 1923, dated the 17th April 1921, 
upholding that of the Munsif, ]3iswan, 
Sitapur, dated the 12th December 1922. 

Mr. Hadlia Krishna, for the Applicant. 

Mr. H. D. Chandra, for the Opi)osite 
Party. 

ORDER. —The plaintiff brought a suit 
for contribution against the defendant for a 
sum under Rs. 500 which was triable by a 
Court of Small Causes in the town of 


has had by his action obtained the further 
advantage of an appeal which he would not 
have obtained if the case had been tried 
on the Small Cause Court Side. Under 
these considerations I hold that the plaint¬ 
iff cannot now plead want of jurisdiction. 

As regards the other points, the judg¬ 
ment of tlie Trial Court is very clear and 
gives cogent reasons for holding that the 
defendant is liable to contribute costs of 
the prior suit to the extent of ex parte 
pleading and not contentious pleading. A 
suit was brought against both parties by 
a woman to declare a certain deed to be 
fraudulent and voidable in consequence. 
The defendant put in a written statement 
and was absent subsequently. There was 
no agreement between the parties that the 
plaintiff sliould contest the suit on behalf 
of them both. Under the circumstances the 
presumption arises that the defendant in the 
present suit thought the matter not worth 
lighting for and avoided the contest. The 
l)laintifT wlio was also defendant in the 
prior suit desired to contest and failed. 
He should, therefore, bear the burden 
thereof. 

I dismiss this application with costs. 

z. K. fApplication dismissed. 


Sitapur at the time. He, however, filed the 
suit in the Court of tlie Alunsif and his suit 
was partly decreed. He appealed to the 
Court of the District Judge and the appeal 
on transfer was heard by the Subordinate 
Judge of Sitapur. The appeal was dismiss¬ 
ed. The plaintiff has now oome up here 
in revision on the ground that the subordi¬ 
nate Courts had no jurisdiction because a 
trial ought to have been held by a Court 
of Small Causes. In my opinion such an 
argument cannot prevail when the jilaintiff 
himself sought the jurisdiction of the 
Court which decided the suit. He put the 
opposite party to the expenses of the litiga¬ 
tion and now tries to run away from the 
result thereof. The ruling quoted by the 
learned Counsel in Etizad Husain v. Beni 
Bahadur Mnnshi {\) is not applicable here 
and the difference of jurisdiction in the case 
of Bhagxvan Singh v. Bisheshar Nath (2) was 
of jurisdiction between the Civil and Reve¬ 
nue Court and that is not the case here. 
Here in fact the plaintiff has obtained the 
opinion of a Court on the Regular Side in¬ 
stead of a Court on the Summary Side and 

(l) 33 Ind. Cos. 610; 18 0. C. 364. 

^ lad, Oro. 677; 20 0. 0. 37. 
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FiasT Appeal from Order No. 131 of 1923. 

February 19, 192-1. 

Present: —Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

Mirza MOHAMMAD JAN and others— 
Defendants —Appellants 

t'crsus 


Shaikh FAZAL UDDIN— Plaintiff- 

Respondent. 

Contract Act (IX of IS72), s. S7~Tranafcr of Pro- 
pe.rly Act (IT of 1S82), s. iO—Contract of prr-em^ 
tion— Time for perfm-mance not limited — Contraet, 
whether can be enforced against representatires of 
parties. 

Per Lindsay, J. —The ohiigation which arises under 
a contract subsists until the contract is perfonned or 
until non-performance of it is excused or juslih^d 
under operation of law. [p. 485, col. l.j 

A contract for pre-emption is enforceable between 
the representatives of the parties if the parties 
died before performance, and having regard lo s. 4" 
of tho Transfer of Property Act, the oonimei » 
enforceable against a person who h^ taken propel^ 
affected by the contract with notice of the contract 
or who has taken it gratuitoualy. [p. 484, col. J J 
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A contract for prc-eiupliou is not void or imenforoe- 
able merely because no time is limited for perform¬ 
ance, fp. 485, col. 2 ] 

London and South Railway Co v. Gomm 

(1882) 20 Ch. D. 562; 51 L. J. Ch. 530; 4b L. T. 449, 3J 

W. K. 620, referred to. fli-> 

Balli Singh v. Haghuhar Singh, 82Ind. Las. 613. 

21 A. U J. 413; 45 A. 492; (1923) A. I K- '^ ) oil and 
Gopi Ham v. Jeol Ham, 82 Ind. Cas. M6; 21 A. L. J. 

430; 45 A. 478; (1923) A. I. K. (A.) 514, dissemed 

Sulaiman, -7. - It is of the essence of a coutraet 
that the liabilities which it impiises must be impos-ct 
on definite persons within a delinite time ami the 
rights ci-eatedby it must of themselves he detimte. 13\ 
a definite time is meant a period not unbimted in its 
duration. If a ccntracl is supposed to bind an in¬ 
definite class of persons, peueration after generation 
and to bind them for an indefinite length of time, it 
completelv looses its character of an obligation lu 
personam.' If no periud of time is fixed by the I«Y, 
themselves, the Court would not be justihed in filling 
lip the gap and fixing a time which it considers 

x*easonable. [p. 487, col. 2 ] 

Under tiie pnivi.sions of s. 3< of the Contiact Ac. a 

contract of pre-emption can be enforced against tlie 
personal representatives of th?. promisor m case ot 
hie death before performance, unless a contrary 
intention appears from the contraet, but whore a con¬ 
tract does not specify any period of tun j within u Inch 
it has to i-einain in force, it is too vague, indcliiiite and 
uncertain to be capable of being euforced except m the 

lifetime of the parties thereto, [p. / J 

Balli Singh v. Haghnbar Singh, ^2 Ind. Las. 61.> 

21 A. L. J. 413; 45 A. 192; (192,3) A 1. (A-l 
Gopi Ham v. Jeot Ram, 62 Ind. Cas. 04b; A. U 
J. 430; 45 A. 478; (1923) A. 1. R. (A.) 514. fol¬ 
lowed. , #. ,^1 T 1 

First appeal from an order of the Judge 
of Small Causes Court, Allahabad. 

Mr. Zamirtd Haq, for the Appellants. 

Dr. K. N. Katju, for the Respondent. 

JUDGMENT. . 

Lindsay, J.— The points which arise for 
decision in this appeal have practically been 
settled by my judgment in First Appeal 
from Order No. 108 of 1923 decided on 28th 
of January 1924 [Basdeo Rai v. Jhagra 
Rai (1)]. The facts with which we are con¬ 
cerned here are briefly as follows : — 

There was litigation in the year 1915 be¬ 
tween Shaikh Fazal Uddin, the plaintili m 
the present case, and two defendants, Nawab 
Ali and Musammat Bilauri Bibi, who were 
husband and wife. 

It appears that Fazal Uddin is the son of 
Nawab Ali’s sister. 

It further appears that Nawab Alis 
daughter is married to Shaikh Fazal Uddin. 

The dispute in the Court of the Mnnsif 
was with regard to a family house and 
the suit terminated in a compromise by 
which a half share of this house was award- 

. . ed to the plaintiff and the remaining halt 

(1) 83 Ind. Gas. 390; 22 A. L, J. 205; 46 A. 333; (1924) 
A. 1. U. (A.) 400. 
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share to the defendants. It was ap-eed 
nnder the terms of the compromise that if 
either partv wanted to transfer his share 
in the property, an offer was to be made to 
the other parly in the first instance in 
order that he might secure the share by 
ri^ht of pre-emption. A decree was passed 
in°terms of this compromise. The prpent 
suit, was brought by Fazal Uddin in ordp; to 
enforce the contract of pre-emption Avlucii 
arose out of this compromise and decree. 

The first defendant in the suit was Mirza 
Muhammad Jan. This man is the biothei 
o( Musiimw'il Hilauri Bibi now deceased. 
When she died she left as heirs her four 
daughters and this brother Muhammad 
Jan^who got a one-third share of her pro- 

^ It'appears that on the 11th July, 
Jlluhammad Jan transferred his one-third 
share of his interest in this house to the 
second defendant Fazal Husain l^y a deed 
which purports to be a deed of giU. inis 

man Fazal Husain is the daughters son of 

Bilauri Bibi. 

It was the case for the plaintiff tliat the 
document, altliough drawn form of 

a document of gift, was in fact a deed of 
sale and it has been found by the Lomls 
below that the transaction was a sale and 
not a eift. Tliere can be no doubt that 
on the evidence afforded by the document 
itself this is a correct conclusion. 

Fazal Uddin, tlierefore, claimed to pre¬ 
empt this transfer on the basis of the contrac 
for pre-emption which had been entered 
into at the time of the compromise and 

decree above referred to. 

The suit was resisted on various grounds. 
Tlie First Court dismissed the suit but the 
lower Appellate Court has reversed the 
decree of the Court of first instance and 
remanded the case to the Court of first in¬ 
stance for disposal on the issues which were 

left undecided. . , ^ 

It is contended here m the first giound 
of appeal that the lower Appellate Umirt 
has put a wrong construction on the deed of 
transfer in this case. Tliat question is really 
not open. The finding is a finding of fi^t 
and as has already been said, the transaction 
was clearly a transaction of sale and not of 

^^The second ground taken is that tha 
contract for pre-emption was bad inasmuch 
as it could not for all time to come bind 
the roi>reseiitative3 of the covenantor. 
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I have dealt vith a similar question in 
the case above mentioned which has only 
been recently decided and I have held and 
still hold that a contract for pre-emption 
can be enforced against the representatives 
of the parties to the contract. The pre¬ 
vious case arose out of a contract embodied 
in a icajib-nl-arz which was drawn up at 
the time of settlement. This contract was 
described as being a binding contract for the 
period of the settlement. 

In the present case, however, it is point¬ 
ed out that there is no limit of time and 
it has, therefore, been sought to be argued 
that because no time was limited for the 
performance of the contract entered into 
under this compromise and decree, the con¬ 
tract is unenforceable. 

In the judgment in the earlier case 1 
expressed the opinion that a contract for 
pre-emption is enforceable between the 
representatives to the parties if the parlies 
liave died before performance. I further 
held that having regard to the provisions 
of s. 40 of the Transfer of Property Act a 
contract for pre-emption is enforceable 
against a person who has taken the pro¬ 
perty affected bj’ the contract with notice of 
tlie contract or who has taken tliat property 
gratuitously. 

It has, however, been argued in the pre¬ 
sent case that the contract with which we 
are hero concerned differs from the contract 
in the earlier case just mentioned by reason 
of the fact that here no time for perform¬ 
ance has been limited whereas in the ear¬ 
lier case the contract was expressly declar¬ 
ed to be binding only for the period of the 
settlement, that is to say, a period of about 
thirty years. 

The argument is that because no time 
is limited for the performance of this con¬ 
tract of pre-emption, the contract is not 
enforceable because it is uncertain. I am 
unable to accept this argument. The only 
section of the Contract Act which deals 
with agreements which are void for un¬ 
certainty is s. 29 which lays down that 
agreements, the meaning of which is not 
certain or capable of being made certain, 
are void. 

There can be no question whatever as to 
any ambiguity or uncertainty about the 
meaning of the contract with which 
we are dealing in this case. There is abso¬ 
lutely no uncertainty as to the meaning 
and,, therefore, 6.29 cannot be appealed 
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to for the purpose of arguing that the 
contract is entirely void. Further I am 
of opinion that no contract is void merely 
because no time for performance is 
specified. There are many kinds of con¬ 
tracts in which no time for performance 
is fixed and with respect to which no argu¬ 
ment could possibly be entertained that 
they are void. Take for example, the case 
of a promissory note by which the executant 
undertakes to pay money on demand. Here 
no time is fixed for performance and yet 
it has never to my knowledge been argiied 
that a contract of this kind is void because 
of uncertainty. Or take again the class 
of contracts referred to in Ch. Ill of the 
Indian Contract Act, namely, contingent 
contracts. Section 31 defines a contingent 
contract as being a contract to do or not 
to do something if some event collateral 
to such contract does or does not happen. 
Section 32 declares that contracts to do 
or not to do anything if an uncertain event 
liappens cannot be enforced by law unless 
and \intil that event has happened. In a 
contract of this latter description it is 
clear that no time for performance can 
possibly be fixed and yet such a contract 
is recognized as being a perfectly good 
contract under the law. 

It is true that the law of limitation may 
intervene and declare that, for example in 
the case of a contract under a promissory 
note to pay on demand, the contract must 
be enforced within a particular time but 
the fact that the law of limitation insists 
upon a suit for pei-formance being brought 
within a specified time cannot mean that 
the contract is void. On the contrarj^ the 
validity of the contract is clearly recognized 
and all tliat is insisted upon is that per¬ 
formance of it must be sought within the 
time limited by the law. 

I do not see how it is possible [to argue 
that any contract unlimited in point of 
time is a void contract. This question was 
raised in a well known English case which 
has been cited before us and which . was 
cited before us at the hearing of the earlier 
case, namely, London and South Western 
Railway Co. v. Gomm (2). The learned 
Judge who presided over the Court of first 
instance in that case pointed out that a 
covenant to pay £ 1,000 w’hen demanded 
with interest meanwhile, if not barred by the 

(2) (1862) 20 Ch. D. 562; 51 L. J. Ch. 530; 16 L. T. 
149; 30 W. R. 620. 
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Statute of Limitation, might be enforced by 
an action of convenant at any time. Simi¬ 
larly in the Court of Appeal it was pointed 
out by Jessel, M. R., that the contract with 
which the Court was there concerned was a 
contract unlimited in point of time. The 
learned Judge observed at page 580* of the 
report as follows:— 

“Now that is unlimited in point of time, 
and it does not appear to me to ])e possible 
to insert a limit of time, because to put in 
the words ‘within a reasonable time' or 
any other words limiting the time, would 
be exactly contrary to the intention of the 
parties. It is not only unlimited in point of 
time but it is obviously intended so to be. 
The Railway Company do not want the 
land now, and they do not know that they 
ever will want it, but their bargain is 
that whenever it may be required for the 
works of the Company the owners or owner 
for the time being of the land are oris to 
convey to the Company. The very essence 
of the contract is that it shall be indefinite 
in point of time.” 

There is no suggestion in these remarks 
that a contract can in any way be deemed 
to be void because it is indefinite in point 
of time and it was not because of any un¬ 
certainty in the contract that performance 
of it was refused by the Court. The 
ground upon which that case was decided 
was that the contract for pre-emption gave 
rise to an interest in land and was, there¬ 
fore, obnoxious to the rule against per¬ 
petuities. 

The obligation which arises under a 
contract subsists until the contract is per¬ 
formed or until non-performance of it is 
excused or justified under operation of law. 

I have already poined out that in the case 
of a promise to pay money on demand, 
although the law of limitation lays down 
certain limits within which performance 
must be sought, the contract is not treated 
as void. I need only further refer to Art. 
10 of the Schedule to the Indian Limita¬ 
tion Act, Act IX of 1908, which in the case 
of a suit to enforce a right of pre-emption, 
where the right is founded on law, general 
usnge or special contract, lays down that 
the suit must be brought within one year 
from the time when the purchaser takes 
under the sale sought to be impeached, 
physical possession of the property sold 
or, in cases where the subject of the sale 
does not admi t of physical possession, one 
•Pa^e of 20 Ch. D.— 
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year from the date when the iasti'umeut of 
sale is registered. 

In my opinion, therefore, it is impossible 
to contend that a contract for pre-emption 
in wliich no time is limited for performance 
is void and unenforceable. 

I am aware that in coming to this deci¬ 
sion I am dissenting from the view 
which was taken by a Bench of this 
Court in Bo/// S'ntgh v. R(i(jhubar Singh 
and Gopi Ram v. Jeot Rnm (1). I must, 
however, assume wliatcvor responsibility 
attaches to the course I am taking. It 
seems to me that if I were follow the prin¬ 
ciples laid down in the rulings referred to, 

I should liave to hold that every contract 
for ]>ayment of money on demand or every 
contingent contract was void ab initio. 

The onlj’ point which remains for con¬ 
sideration in this ca.se is this : 1 have already 
mentioned that in the earlier case to 
which I was a party I held tliat a contract 
for pre-emption was enforceable against a 
transferee with notice or a gratuitous trans¬ 
feree. 

In the case before i:s no plea of notice 
was taken and indeed no plea of notice 
could have been properly taken by the 
second defendant Fazal Husain who put 
forward the case that the transfer to him 
was a gratuitous transfer, namely, a trans¬ 
fer by way of gift. It has, however, been 
held by the Courts below and the finding 
is accepted, that the transfer was a transfer 
for consideration and amounted to a sale. 
In my opinion the contract cannot be 
enforced against the second defendant 
Fazal Husain unless he is sliown to be 
affected with notice of it. This is a 
question which has not been gone into 
and I think, therefore, that in dismissing 
this appeal it ought to be laid down for the 
guidance of the First Court that the contract 
should not be enforced against the second 
defendant unless it is shown to the satisfac¬ 
tion of the Court that he had notice of it. 

It is the fact as has been pointed out that 
the second defendant is the daughter’s son 
of one of the parties to the contract. It 
would not, however, be proper to infer from 
this circumstance alone that he was affected 
with knowledge of the contract. I think 
the Court of first instance to which the suit 
has been referred for disposal ought to raise 

(3) 82 Ind. Cas. 643; 21 A. L. J. 413; 45 A. 492; (1923) 
A. I. R. ( A.) 511. 

(4) 82 Ind. Cae. 64G; 21 A. L. J. 430; 15 A. 478- ( 1993 ) 

A. I, R. (A.) 514. ^ 
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an issue regarding this question of notice 
and the parties ought to he allowed to call 
evidence. If the Coiirt of finst instance 
finds that tiie second defendant had notice 
of the contract, the contract should he 
enforced against him. If it finds that he 
had not such notice, the suit should he dis¬ 
missed. 

Sulaiman, J. —This is a defendants’ 
appeal arising out of a suit for ]>re-emption 
on tlie basis of an alleged contract. The 
plaintiff alleged that under a compromise 
decree passed in Suit Xo. 551 of 1915 be¬ 
tween himself and Nawah Ali and Musain- 
mdt Bilauri a covenant for pre-emption was 
specifically entered into so as to bind the 
parties and their representative in regard 
to transfer of the house in question, that 
Muhammad Jan, defendant Xo. 1, as heir of 
Miisammat Bilauri Bibi since deceased, in 
breach of the said contract, sold the pro¬ 
perty to defendant No. 2 for Hs. 50 under a 
deed dated the 11th of July, 1921, which 
was wrongly described as a deed of gift; 
hence the suit for pre-emption. 

Both the defendants contested the claim. 
The main defence was that the deed in 
question was not a deed of sale but a deed 
of gift without consideration and that the 
alleged contract of pre-emption was invalid 
and could not be enforced as against the 
defendants. It is also to be noted that after 
the suit had been filed, the defendant Xo. 2 
executed a deed of relinquishment in favour 
of defendant No. 1 and on the strength of 
it a plea was raised that the status quo ante 
Avas restored and the plaintiff Avas not 
entitled to a decree. 

The Court of first instance found that 
the deed in question Avas not a sale-deed ; 
that the status quo ante was restored by 
the deed of relinquishment and so the 
plaintiff could not pre-empt the property; 
and it also found that the contract embodied 
in the compromise decree had not the 
effect of binding for all time to come the 
rejjresentatives of the parties to that decree. 
It did not determine the remaining issues, 
but dismissed the suit. 

On appeal the lower Appellate Court has 
decreed the claim and remanded the case 
for the remaining issues to he determined. 
The lower Appellate Court found that the 
transaction in question Avas a sale transac¬ 
tion for consideration, that the deed of 
relinquishment pendente lite did not affect 
the plaintiff’s right of pre-emption and that 
on the authority of the case pf Bimal Jati 
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Y. Bimnji Kaur (5) tlie contract embodied 
in the decree was enforceable. 

The defendants have come up in appeal 
and challenge all the three findings- 

The finding that the transaction in ques¬ 
tion Avas a sale transaction and not a gift 
cannot noAv be seriously disputed. The 
lower Appellate Court has found that the 
transaction was really for consideration. 

V * 

It appears that there Avas a decree against 
Musammat Bilauri and the defendant No. 2 
Fazal Husain for about Ks. 150. Fazal 
Husain, however, had been impleaded merely 
as a surety. Musammnt Bilauri was, there¬ 
fore. the principal debtor. On Musammat 
Bilauri’s death one-third share in her estate 
Avas inherited by Muhammad Jan, defendant 
X^o. J, Muhammad Jan, therefore, was liable 
to pay at least one-third of the decretal 
amount to the extent of the assets in his 
hands. It Avas Fazal Husain who paid off 
the decree and in lieu ofal/3rd share in 
the decretal amount so paid off, Muhammad 
Jan executed this deed of transfer in favour 
of Fa/al Husain. Although, therefore, the 
deed was styled ostensibly as a deed of gift, 
there can, on the facts found, be no doubt 
that it Avas a sale transaction. It is note¬ 
worthy tliat the value of the properly 
described in the deed of transfer is also 
stated to be Rs. 50. 

The other finding of the loAver Appellate 
Court also cannot be seriously challenged. 
A deed of relinquishment by itself did not 
amount to a recoveyance. A mere dis¬ 
claimer cannot be deemed to be a transfer. 
Furthermore, it is manifest that a transfer 
of the property in dispute after the suit had 
been brought was subject to the doctrine 
of Us pendens. The defendant could not 
by transferring the property, sought to be 
pre-empted, in any way affect the right of 
the plaintiff pre-emptor. 

I am, however, unable to agree with the 
vicAv expressed by the lower Appellate Court 
on the third point. In fact the learned Judge 
of the Court below did not quite appreciate 
what the Court of first instance had held. 
That Court had not said that the transac¬ 
tion was altogether void. What it had held 
Avas that it could not be enforced against 
the personal representatives of the original 
parties. This point is not at all considered 
by the lower Appellate Court and the case of 
Bhnal Jati v. Biranji Kaur (5) relied on 
by it, so far as appears from the judg- 

(5) 22 A. 238; A. W. K. (1900J 49; 9 Ind. Dec. <s. sJ 
1190. 
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ment, was one against the original parties 

to the contract and their own vendees. 

I may here correct one mistake in the 
judgment of the First Court. The plaintiii 
does not claim to pre-empt the sale as a 
representative of the plaintiff in the forniei 
suit, but as one who himself was a party 
to that suit. He, however, claims against 
the heir of Musammsat Bilauri, (who has 
died since) and his transferee. , . , . 

This last question raises a point which is 
somewhat similar to the one raised in F. A. 

F 0. No. 108 of 1923 decided by us on tlie 
28th of January, 1924 [Basdeo Raj v. 
Jhagru Rai (I)]. In the course of my 
judgment in that case I tried to review 
all the leading cases on the question how 
far a covenant of pre-emtion was enforcilde 
against the representative of the oiiginal 
parties. In view of the provision contained 
in s. 54 of the Transfer of Property Act 
that a contract of sale creates no interest 
in land and in view of the provisions of 
s 40 of the Transfer of Property Act laying 
down how the benefft of an obligation, arising 
out of a contract annexed to the ownership 
of property but not amounting to an 
interest thei-ein or easement thereon, 
could be enforced against gratuitous trans¬ 
ferees or transferees with notice, I there 
expressed the view that it was impos¬ 
sible to hold that a contract of pre¬ 
emption or one for reconveyance came 
under the rule against perpetuities. I 
pointed out that the English cases were 
distinguishable insmuch as in England such 
covenants created an equitable interest in 
land. When under the Indian Law no 
interest in land was created by a mere 
contract, it was impossible to bring in the 
rule against perpetuities. I still adhere 
to the same view. I, did, however, also 
indicate in my judgment in that case that 
“if the contract had been for an unlimit¬ 
ed period of time, it might well liave been 
contended that it was unenforceable against 
the heirs and the representatives as being 
too vague and uncertain.” 

I took pains to distinguish most of the 
cases referred to by me on the ground 
amongst others that there the contract was 
unlimited in point of time. The present 
case, however, cannot be distinguished on 
this latter ground at the contract for pre¬ 
emption here happens to be for an unspeci¬ 
fied and indefinite time. 

The question theri is whether such a 
contract can be enforced after the death of 
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one of the parties and will remain in force 
for all time to come generation after 
generation. As no period at all is fixed foi 
the performance of the contract, it cannot 
be quite clear for how long the parties 
intended that it should remain operative. 
The words “ in perpetuity," are not to be 
found in the clause in question and in 
case of such a trivial property I am not 
convinced that the intention must necessari¬ 
ly have been to keep such a convenant 
alive for all time to come and against all 
the successive heirs and representatives. 
For aught one know.s, llie contract might 
have been intended to rcinaiii in force for a 


period shorter than the one that lias already 
expired. Under circumstances of .su(4i 
vagueness and uncertainty, I am unable to 
hold that it is still enforceable against the 
heir of the deceased party and his trans- 

feree. , , i. 

I understand it to be of the essence of a 

contract that the liabilities which it im¬ 
poses must be imposed on definite persons, 
within a definite time, anrl the rights 
created by it must of themselves be definite. 
By a definite time I do not mean a period 
which is to expire on a fixed date but 
merely a unlimited in its 

duration. If a contract is supposed to bind 
an indefinite class of persons, generation 
after generation and to bind them for an 
indefinite length of time, it completely 
looses its character of an obligations in 
pevsonam. If no I'leriod of time is fixed 
by the parties themselves, the Court would 
not be justified in filling up the gap 
and fixing a time which it considers 
resoiiable. From the very nature of the 
contract it is apparent that no action for 
a performance could arise unless there was 
an intention to sell the property. 

In such a case the Court cannot under 
s. 46 of the Contract Act fix any time as 
being a reasonable one. I'jven if the contract 
were’^to be treated as a contingent contract 
within the meaning of s. 31 of the Act, it 
cannot, in my opinion, remain in force for 
an indefinite length of time. I am, there¬ 
fore of opinion that the contract in 
quekion according to the terms in which 
it is worded is too vague, indefinite and 
uncertain to be now enforced against the 
heir of the deceased party. 

1 should like to point out the distinction 
between the case of a personal representa¬ 
tive of the original party to the contract, 
who is made liable under s. 37 of Indian 


488 OFFICIAL ASSIGNEE OF BENGAL V. JAGA BIBI. [85 I. 0. 1925] 


Contract Act and the case of a transferee 
against ■whom the contract may be enforced 
under s. 40 of the Transfer of Property Act. 
In the case of transferees it is apparent 
that for all i^raotical ])urposes a limit of 
time is indirectly imposed l\v the condition 
that he must have notice. After each 
succession the possibility of proving actual 
notice continually diminishes and transferees 
at a distant date may well be safe, whereas 
ill the case of personal representatives no 
question of any consideration or notice 
arises. If, therefore, a contract for an in¬ 
definite time is to be enforced against them, 
it must always remain in force in perpetuity 
until it is either performed when the 

occasion arises or has been rescinded bv 

« 

consent of the representatives of the other 
parties thereto. 

Although, therefore, I am of opinion that 
under the provisions of s. 37 of the Indian 
Contract Act a contract of pre-emption can 
be enforced against the personal representa¬ 
tives of the promissor in case of his death 
before performance, unless a contrary inten¬ 
tion appears from the contract, nevertheless I 
held that where a contract does not sjjecify 
any period of time within which it has to 
remain inforce, against the actual parties it 
is too vague, indefinite and uncertain to be 
capable of being enforced except as to the 
parties to the contract in their lifetime. I 
may here note that the two recent cases of 
this Court, Balli SirKjh v. Haghubar Singh 
(3) and Gopi Ram v. Jeot Ram (4) are cases 
which I am unable to distinguisli from the 
facts of the present case, as in both of 
these the time for performance was un¬ 
limited. Even if 1 had entertained a 
different opinion on the enforcibility of the 
contract in this case, I would not Iiave 
merely dissented from the previous deci¬ 
sions but would have suggested a reference 
to a higher Bench. 

There is another point which requires 
mention. In the plaint there was no sug¬ 
gestion that the transferee (defendant No. 
{2; had any notice of this contract, nor was 
there apparently any evidence led on the 
point. The defendant too did not speci¬ 
fically set up want of notice as he claimed 
to be a donee. The claim cannot be enforced 
against the transferee if he had had no 
notice of the contract. As against defend¬ 
ant No, 1 there is no claim for any 
damages. 

I would, therefore, allow this appeal, set 
aside the prder pf the Court below and 


restore the decree of the Court of first 
instance with costs. 

By the Court.— The appeal is dis¬ 
missed with costs. 

z. ic. Appeal dismissed. 


PATNA HIGH COURT. 

Appe.vl fuom Original Order No. 218 

OF 1923. 

August 1, 1924. 

Present: —Mr. Justice Ross and 
Mr, Justice Sen. 

The official ASSIGNEE of the 
HIGH COURT OF JUDICATURE 
AT FORT WILLIAM in BENGAL- 
Opposite Party—Appellant 

I'ersus 

Mnsammat JAGA BIBI and others— 
Petitioners—Respondents. 

I’^xecution of dicm- Executing Court, whether can 
go behind decre? —Objection<f taken to maintainabdity 
of suit considered in judgment, whether cun be taken 
again in execution. 

Where objections to the maintainability of a suit 
are considered by the Court and a decree is pasfled 
in the suit, the I*]xeeuting Court cannot go 
behind the decree and the jiuigment-debtor is not 
entitled to re-agitate, in executio;i proceedings, the 
objections which have bsea dispoa^d of by the 
in its judgment before pissing the decree. In® 
<lceree must be e.xeeuted as it stands. 

Appeal from an order of the Subordinate 
Ju<lge, First Court, Shahabad, dated the 
26th May 1923. 

Mr. Abani Bliitsan Mnkharji, for the Ap¬ 
pellant. 

Messrs. i.S(yesiyrt?'a Dayal and Brij Kishore 
Prasad, for the Respondents. 

JUDGMENT. . 

Sen, J.— The facts necessary for the 
decision of this appeal are as follows:— 

On the 26th of July, 1911, the judgment- 
debtor executed a mortgage bond in 
of the decree-holder respondent. Ihe 
mortgagor having executed the documeh 
refused to register it. Hence the creditors 
applied for compulsory registration anu 
the document was duly registered on the 
8th of August 1912. Before registration, 
however, on the 24th of November 1911* the 
mortgagor was adjudicated an insolvent 
and a vesting order was made under s. 
of the Presidency Insolvency Act 
the property of the insolvent in the Omcw 
Assignee, A suit then 
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the mortgagee being Suit No. 214 of 1918 
on -foot of the mortgage. This suit was 
resisted by the Official Assignee on various 
grounds. First, it was contended that in 
view* of the vesting order the mortgagee 
could not bring a suit, but must prove the 
debt in insolvency. The mortgagee on the 
other hand, relied on the proviso to s. 17 
of the Presidency Insolvency Act. Secondly, 
the character of the jnortgage w*as assailed 
and it was contended that the mortgage 
■was not a hona fide transaction, nor for 
consideration. Thirdly, it was also contended 
that in any event the mortgagee should 
not be ranked as a secured creditor inas¬ 
much as tlie mortgage in his favour, though 
executed before the vesting order, was 
registered after it, and was, therefore, in¬ 
operative at the time of tlie vesting order. 

The learned iSubordinate Judge of Patna 
went into all these matters and decided in 
favour of the mortgagee and passed a 
decree on the 29th of March 1921. On tlie 
first and second points he lield that the 
mortgage w*as executed bona fide by the 
mortgagor as karta of a joint family for 
family necessities and that the properties 
mortgaged w’ere joint family properties. 
In view of the definition of “ property ” 
in s. 2 of the Presidency Insolvency Act, 
he further held that the joint family pro¬ 
perty of the mortgagor, who was karta, 
was not property over wliich the insolvent 
mortgagor could be said to have disposing 
power for his own benefit. lie further held 
that in view of s. 47 of the Indian Regis¬ 
tration Act, the mortgage must lie deemed 
to have operated from the time from which 
it w’ould have commenced to operate if no 
registration thereof had been required or 
made. On the above grounds the Court 
held that the plaintiffs were entitled to 
the usual mortgage-decree and a decree 
w'as made in the presence of all the defend¬ 
ants. In the Executing Court the same 
grounds were urged by the Official Assignee 
but his objections were disallowed. Hence 
this appeal. 

The difficulty in the way of the appellant 
is that none of these grounds can be urged 
at this stage. The Executing Court cannot 
get behind the decree. The learned Vakil 
for the appellant contends that this is one 
of those cases where the decree may be 
considered to be a nullit}"; and, therefore, 
the Executing Court may go into the ques¬ 
tion as to whether there is a decree to 
ejtecute. In my opinion this contention ia 
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not tenable. The Court decreeing the suit 
went into all tliese matters carefullv and 
the decree cannot be challenged in execu¬ 
tion proceedings. The learned Vakil has 
cited a number of cases in support of his 
contentions mentioned above whicli are 
identicall}^ the contentions urged by the 
Official Assignee before the learned Sub¬ 
ordinate Judge at the trial of tlie suit, lii 
view' of the above conclusion that we have 
come to, I think it is unnecessary to deal 
w'ith those cases. 

4'he appeal is dismissed with costs. 

Ross, J*— I agree. 

z. K. Appeal dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Second Civil Appe.vl No. 210 op 1923. 

September 25, 1924. 

Freseyit: —Mr. Dalai, J. (\ 
RAMAN AND ANOTHER—Dependants— 

Appellants 


versus 

BARATI— Plaintiff—Respondent. 

Hindu Law-Alienation bif widow - ^^cccs.iily—Ln- 
(fuiry by aliencc—Burden of iiroiif—Appcal, second- 
Question of law. 

It is not sutlifient for a ]M'rson who projiuses to 
take an alienation of j.roporty pom a Hindu wi<low 
to assure hinuself that necessity for ihu alienation 
e.xists. He must further assure liimself that stieli 
necessity cannot he salisticd without l)orrowiij«r; 
although he is in noway re.sj)onsil)le to priwc Hint 
the money aclvaiie<*(l ljy him was really utilized in 
satisfying the necessity. 

The amount of emjuiry nccessai'y in sucii a ease is 
a question of law and a linding cm this point is liable 
to he e.xamined in second apptal. 

Second appeal against a decree of the 
Additional Sub-Judge, Gonda, dated the 
15th May 1923, preferred against a decree of 
the Munsif, Gonda, dated the 13th October 
1922. 


Mr. S. N. Roy, for the Appellants. 

Mr. Abdul Rauf, for the Respondent. 

JUDGMENT. —The mortgagee from 
a Hindu widow' sued for possession of the 
mortgage which was usufructuary and the 
allegation in the plaint w'as tliat the defend¬ 
ants, the reversioners after the death of 
the w'idow', had unlaw'fully ejected him. 
The question at issue w’as whether the mort¬ 
gage was for legal necessity or not. The 
First Court held that it was not and dismiss¬ 
ed the suit, w'hile the lower Aiipellate Court 
held in favour of the plaintiff and passed 
a decree. The learned Counsel for the re¬ 


spondent argued that the ejuestion was ope 


490 


V. RAM SARAS' DAS. 


of fact as tlie Appellate Court liad lield tliat 
sufficient inquiry was made by the plaintiff. 
The amount of inquiry necessary is, ho\Y- 
ever. a question of law and the finding of 
the Appellate Court is liable to be examined 
by this Court in second ai)pcal in that 
matter. Whattlie plaintiff stated here was 
that a decree against the widow was shoum 
to him and that he accepted that pressure 
on the estate existed. In fact no such 
pressure existed because it is in evidence 
that Rs. 22 out of the decretal amount of 
Rs. 35 had been paid on the very day the 
decree was passed, that is. 15th August 1914, 
he., three weeks prior to the execution of the 
mortgage-deed. No portion of the money 
borrowed was paid in satisfaction of the 
decree because the estate had to take out 
execution for the balance of the decree. 
Necessity, therefore, did not exist in fact. 
The question to decide, therefore, is whe¬ 
ther the inquiry made by the plaintiif was 
sufficient. Even taking it at its face value 
it was insufficient. The plaintiff stated that 
he was assured by the widow of the pressure 
but he never asked her whether she was 
able or not to satisfy the claim without 
borrowing. That is another necessary point 
of inquiiy. It is not sufficient for the cre¬ 
ditor to assure himself that necessity exist¬ 
ed but lie must further assure himself that 
such necessity cannot be satisfied without 
borrowing. The learned Judge of the Ap- 
Xiellate Court is perfectly correct in holding 
that the plaintiff is in no way responsible to 
prove that the money advanced by him 
was really utilized in satisfying the neces¬ 
sity. That, however, is not the question 
here. What the plaintiff failed to inquire 
was whether the widow could indepen¬ 
dently of the borrowing satisfy the decree. 
It he had made such inquirj’^ he would have 
at once discovered that Rs. 22 had already 
been paid and a balance of Rs. 13 was 
recoverable. It is clear to me that the in¬ 
quiry, even if we accept the plaintiff's state¬ 
ment, was insufficient. 

This is putting the plaintiff’s case at its 
highest. The plaintiff did not inquire of 
the creditor and his statement that he ask¬ 
ed the patwari is not substantiated by any 
testimony. 

In my opinion the Trial Court was correct. 
I set aside the decree of the Appellate Court, 
restore the decree of the First Court and 
dismiss the plaintiff’s suit with costs in all 
Courts. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1537 of 1922. 

July 3, 1924. 

Present : —Mr. Justice Daniels and 
Mr. Justice Neave. 

NARAIN —Defendant—Appellant 

versus 

RxVM SARAN DAS and another — 
Plaintiff.^—Respondents. 

Hindu Law- Joint family —Mort(/aqe of portion of 
family property hy one brother—Partition—Allotment 
of mortyaged property to other brother, effect of — 
Sale in execution of mortgage-decree—Suit to recover 
property, whether maintainable. 

One of two undiv'idod brothers e.Kecuted a mort- 
of a portion of the family property. Subsequent¬ 
ly a partition look place between the two brothers 
and the property to which the mortgage related was 
assigned wholly to the other brother. After the 
partition the mortgagee brought a .suit for sale on his 
mortgage against the mortgagin', obtained a decree 
a»Kl bought the property in execution proceedings. 
The >)rothcr to whose share the property had fallen 
brought a suit to recover the projierty from the 
mortgagee auction-purchaser: 

Held, that the plaintiff was entitled to recover the 
propertj' and was not estopped fi*oin bringing the suit 
merely because he did not intervene in the mortgage 

suit brought hy tin? defendant against his mortgsigor. 

Bhup Singh v. Chhedda Singh, 5S Ind. Cas. 171; 4- 
A. oOO; 18 A. L. d. 807; 2 V. V. L. K. (A.) 315. fol¬ 
lowed. 

Second appeal from a decree of the Sub¬ 
ordinate Judge, Muzaffarnagar, confirming 
that of the Munsif; Baghpat at Ghazi- 
abad. 

Mr. A. Sanyal, for the Appellant. 

Mr, M. L. Agarwala, for tlie Respondents. 

JUDGMENT.— The plaintiff, Ram 
Saran Das, and the second defendant, Shadi 
Ram, were two undivided brothers. Shadi 
Ram, in 1913, executed a mortgage of his 
undivided share in favour of the father of 
the appellant. Subsequently a partition 
took place between tlie two brothers and 
the particular property to which the mort¬ 
gage related was assigned wholly to the 
plaintiff. After the pai’titon the appellant’s 
father broughta suit for sale on his mortgage 
but did not implead the plaintiff. He ob¬ 
tained a decree against Shadi Ram, and 
the appellant, his father having died, bought 
the property in execution proceedings. The 
plaintiff subsequently brought the present 
suit to recover the property, and under the 
rule laid down in Bhup Singh v. Chhedda 
Singh (1) his right to do so cannot be 
disputed. Narain has put forward three 
groimds of appeal. The first is that Shadi 
Ram should be treated as having executed 

(1) 58 Ind. Cas. 171; 42 A. 59G; 18 A. U J. 807; f 
U. P. U R, (A.) 345. 


Decree set aside. 
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the mortgage in the capacity oi manager of 
the joint family. This is a plea which was 
never raised in either of the Courts below, 
and it is too late to put it forward now. 
The second plea is that the plaintiff is 
estopped from brining the suit, because he 
did not intervene in the suit brought by the 
appellant against Shadi Ram. This plea 
is obviously without force. The third plea 
is that the partition between the two brothers 
was fraudulent. This is a plea which 
was raised and decided in the Courts below 
and the finding of both Courts is that no 
fraud is established. The appeal, therefore, 
fails and it is hereby dismissed with costs. 
Under all the circumstances of the case, 
we refrain from allowing fees on the higher 
scale. 


z. K. 


Appeal disynissed. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appeal Xo. 28 

OF 1923: 

Suit No. 15 op 1921. 

September 5, 1923. 

Present :—Justice SirLallubhai Shah, Kt., 
Acting Chief Justice, and Mr. Justice 

Crump. 

KARSANDAS PURSHOTTAMDAS— 
Defendant —Appellant 

rey'sns 

GOPALDAS TRIKAMJI— Plaintiff- 

Respondent. 

Spscific Relief Act (/ of IH77), *•. JJ—Specific per¬ 
formance—Delay hy vendor — Deposit, return of -Time 
of essence of contract -Sotice—Heasonahle time — 
Di«cretioR of Court. 

Equity will not assist a vendor under a o.mtraot for 
the sale of immoveable properly whon* there has been 
undue delay on his part and the vendee lias givcui liim 
reasonuble notice that he must eomplcte within a 
definite time. Nor will it exercise ll.s jurisdiction to 
decree specific performance when 111 *“ character of the 
property or other circumstances would jvnder such 
exercise likely to result in injustice, [p. 40;), col. 1.] 

The dominant principle has always been that equity 
will only grant specific performance if, under all the 
circumstances, it is just and equitable so to do. It 
woxtld be unjust and inequitable to allow a vendor 
to put foiovard his own unnecessary delay in the face 
of the purchaser's frequent requests for expedition as 
a ground for allowing him further time or as 
rendering the time limited by a notice given by the 
purchaser requiring the completion of the contract 
within a certain time, as unreasonable time. [p. 405, 
col. 2.] 

Where in a contract for sale there has been no 
default on either aido^ but the Court for some rea8«)n 
refuses to grant specific performance in the exercise 
of its discretion, the purchaser would bo entitled to 
a return of the deposit. In order to enable tfie 


vendor to retain the deposit, there mu.^t be acis on 
the part of the purchaser which not only ainouiii to 
delay sufticieut to deprive him of the eqnitalile remedy 
of specific performance, but which would m;ike bis 
conduct amount to a repudiation on his part i the 
contract, [p. 497, col. 2.] 

Appeal against the judgment of Mr. 
Justice Fawcett. 

FACTS. —Defendant agreed to take a 
building lease for a period of 999 years of 
a plot of ground from the Bombay Improve¬ 
ment Trust. In purusance of this agree¬ 
ment he put up buildings on the plot which 
were practically coinitleted in October 1919, 
Till, however, all the conditions laid down 
in the agreement were fulfilled the defend¬ 
ant was to be treated as a tenant-at*will 
under the Trust. In October 1919 the de¬ 
fendant sublet the premises to Garriock & 
Co., the proprietors of the Bombay Motor 
Service, for a period of three years, with an 
option to the sub-lessee to continue the sub¬ 
lease for an additional period of two years, 
and possession of the premises was deliver¬ 
ed to the sub-lessee. 

On 12th March 1920, defendant entered 
into a written agreement with the plaintiff 
to .sell the premises to the latter for four 
lacs of rupees out of which twenty five 
thousand rupees had already been received 
by the defendant as earnest money in 
December 1919. The written agreement 
provided that the purchase must he com¬ 
pleted within two months from the date of 
the agreement. Shortly afterwards, however, 
it appeared that there was some difiiculty 
in obtaining the completion certificate from 
the Improvement Trust and that some dis¬ 
pute had also arisen between tlie defendant 
and Garriock & Co. C’orrespondence con¬ 
tinued to pass between the Solicitors of the 
parties but the defendant’s Solicitors failed 
to reply to some of the requisitions made 
by the plaintiff’s Solicitors. On the 7th 
October 1920 plaintiff’s Solicitors wrote to 
the defendant’s Solicitors as follows:—“In 
continuation of our letters of the 12th, 25th 
and 31st May last to whichweneverreceived 
a rei)ly, Ave give your client notice, 
through you that unless he complies with 
our client's requisitions and completes the 
sale on or before the 28th instant, lime being 
hereby made of the e.ssence of the contract, 
our client will treat the agreement as at an 
end and call upon your client to return to 
him the earnest money with interest there on 
at 9 per cent, per annum.” 

In the course of their reply to this letter 
the defendant’s Solicitors worte as follows 
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on 17th October ;—“With reference to yoiir 
letter of the 7th instant, your client is 
not entitled to eall upon our client to 
complete tlie sale on or before the 28th 
instant, as mentioned by you in your 
said letter. It is distinctly provided in the 
agreement for sale that the sale is to be 
completed after the execution of the lease 
of the premises l)y the City of Bombay 
Improvement Trust and assignment in your 
client's favour is to be executed thereafter. 
Therefore, untilthe City of Bombay Improve¬ 
ment Trust executes the lease either in 
our client’s favour or in favour of your 
client as required by us the sale cannot be 
completed and your client has no right to 
treat the agreement as at an endorto rectuire 
our client to pay the earnest money...." 

The plaintiff’s Solicitors thereafter \vrote 
several letters to the defendant’s Solicitors 
in which they insisted upon their right to 
make time of the essence of the contract 
and finally treated the contract as having 
been broken by the defendant and demand¬ 
ed re-payment of the earnest money together 
with interest and costs etc. Defendant’s 
Solicitors failed to reply to these letters and 
plaintiff filed a suit to recover the earnest 
money with interest and costs. Defendant 
pleaded that the plaintiff had no right to 
make time of the essenceoEthe contractand 
that the delay in completion of the contract 
was not due to his default and made a 
counter-claim for specific performance of 
the contract and payment of the balance of 
the purchase-money. 

The completion certificate was not issued 
by the Improvement Trust till long after 
the filing of the suit and shortly before it 
Came on for hearing. 

The Trial Judge on the original side held 
that the plaintiff was entitled to make time 
of the essence of the contract but he 
decreed the plaintiff's claim for return of 
the earnest money and dismissed the de¬ 
fendant’s counter-claim. The defendant ap¬ 
pealed. 

Mr, G. N. Tkakour (with him Mr. M. C. 
Setalvad)^ for the Appellant. 

Mr. Kemp, (with him Mr. Coltman), for 
the Respondent. 

JUDGMENT, 

Shah, Act^. O. J.—[ After stating the 
facts the judgment proceeded:—] The 
plaintiff filed this suit on January 7, 1921, 
claiming Rs. 25,000 with interest. 

The defendant filed his written statement 
on February 19, 1921, in which he pleaded 
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that the plaintiff had no right to make* 
time of the essence of the contract; that 
the time given under the notice was un¬ 
reasonably short ; that really the plaintiff 
had no right to specific performance until 
the Improvement Trust gave a completion 
certificate and executed a lease; that the 
plaintiff was aware of the disputes between 
him and the sub-lessees ; that he was res¬ 
ponsible for the delay which was due en¬ 
tirely to the conduct of the sub-lessees and 
to official routine of the Improvement 
Trust and that the plaintiff was not entitled 
to a return of the deposit money and to 
the costs, charges and expenses in connec¬ 
tion with the agreement. lie also counter¬ 
claimed that the plaintiff should be required 
to specifically perform the agreement, and 
to pay the balance of the purchase-money 
with interest at nine per cent, from October 
29, 1920. 

The suit came on for hearing on Febrii- . 
ary 22, 1923, and the learned Trial Judge 
delivered his judgment on March 5, 1923. 
Until then the lease hy the Improvement 
Trust was not executed. The completion 
certificate was issued by the Trust Architect 
on December 2, 1922, and the last letter 
dated February' 14, 1923, (Ex. 140} shows 
that by that time the draft was nearly 
ready. 

So far I have not referred to the corres¬ 
pondence between the defendant and his 
sub-lessees and between him and the Im¬ 
provement Trust. It is not necessary to 
refer to it in detail at this stage. But it 
may be mentioned that from November 
1919 to March 1920 and from March to 
December 1920 really the differences be¬ 
tween the defendant and the sub-lessees 
were going on. The effect is stated by the 
witness Burjor Ardeshir Patel. The letter 
Ex. D addressed by the Trust Architect to 
the defendant’s architects contains a state¬ 
ment of the requisitions mads by the Im¬ 
provement Trust in February 1920. A 
similar letter (Ex. Y) was written which 
shows what requisitions remained to be com¬ 
plied with then. The following extracts 
from the evidence of Mr. Patel show as to 
how some of these requisidons remained 
unattended to for a long time :—■ 

“...The building was completed from ar¬ 
chitect's point of view in October 1919, 
when completion certificate was sent to the 
Municipality. If all the minor requisitions 
of the Improvement Trust had been com¬ 
plied with then we could have got their 
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completion certificate. I expected in 
October 1919. it would be given shortly. The 
building must liave been occupied in 
December 1919 as you assert, but 1 am not 
sure... 


“Requisition (7) of Ex. D was made in 
January 1919. We had not done that by 
October 1920. The Trust took this objec¬ 
tion from the beginning when sanctioning 
the plan. It was an oversight of ours. 
The Trust waived it later on in 1922 al¬ 
most at the end of the year. Requisition 
(9) of Ex. D would have been done by the 
contractor, if we had insisted on it. It 
must have been done at the end of 1921 or 
beginning of 1922. I liave no reason to 
give for the delaj' excejit carelessness or 
negligence on the part of some one... 

“Requisition (9). I don’t know when the 
first application for permission to put u]) 
the petrol tank was made, Narandas or 
his representative had to apply for it. 

^ “Requisition cl. 3 (c) of the sub-lease 
Ex. B. I will find out the date of tlie first 
application to the Board to do those things: 
I have here a letter to the Trust Architect 
about it dated December 23, 1920. I think 
it is the only application we made... 

“Requisitions of January 1919 (referred 
to in Ex. D) were all matters which could 
have been done easily...Regarding Ex. Y 
all the requisitions could have been com¬ 
pleted Avithin a short time except No. 9. 
The latter would take Iavo or three months. 
We could have applied the same day. 
It Avould take two or three months for the 
Board to consider it. No. 10 could have 
been done in a short time. I don’t know 
• b^^Si^.l'Ook the Board to reply regard- 
ing No. 9 in this case. Permission was 
asked for on October 10, 1920, and reply 
was given on February 9, 1921, refusing 
sanction. Petrol tank Avas sanctioned on 
April 5, 1921. ..” 


The reasons for this non-compliance fo 
such a long lime may be found in i\v 
voluminous correspondence betAA’een tin 
defendant and his sub-lessees and the Im 
piovement Trust. Ultimately the differ 
ences between the defendant and his sub 
lessees led to a suit. The defendant filet 
Suit No. 4*138 of 1922 against the sub 
lessees m >ebniary 1922 fora declaratioi 
that the lease was forfeited and determinet 
^d for possession, compensation and in 
junction. The fifth defendant, i.e., tin 

Bombay M^or Service Ltd., filed a Avrittei 
Statement, Ex. A 28, in Avhich they madi 


a counter-claim in January 1923 for a rc- 
iieAA'al of the lease and for damages. Thi 
suit Avas pending at the time of the hearin 
of the suit; and is still pending. 

At the hearing the following issues Avere 
raised :— 

1. Whether the plaintiff is entitled to 
require the defendant to complete the sale 
before the Improvement Trust executed a 
lease in faA’our of the defendant or agreed 
to execute a lease direct in favour of the 
plaintiff? 

2. \yhether the ])laintiiY was entitled to 
make time of the essence of the contract 
as lie purpoited to do bv his letter of 
October 7, 1920? 

2A. Whether in any event the time 
alloAved for completion by the said letter 
Avas a reasonable time? 

3. Whether the delay in obtaining the 
lease from the Trust Avas due to any de¬ 
fault on the part of the defendant? 

4. Whether the plaintiff did not him¬ 
self cause the delay by preA’enting the 
defendant through his (plaintiff’s) son and 
partner from carrying out the requisitions 
made by the Trust? 

5. Whether the plaintiff is entitled to 
any or if so Avhat relief? 

6. Whether the defendant is entitled to 
lus counter-claim? 

The learned Trial Judge found Issues 
Nos. 2, 2A and 3 in favour of the defeiid- 
ant. But on Issue No. 1 lie found that 
though the executiou of a lease iii favour 
of the defendant lyy the Improvement 
I rust or their agreement to pass sucli a 
lease in favour of the plaintiff was a con¬ 
dition precedent to the completion of tlie 
purchase the delay in getting such a lease 
could not debar the plaintiff from his ordi- 
nary rights (such as they are) to obtain 
specilic performance of the agreement. On 

issues he found that tlie 
defendant Avas not entitled to specific per¬ 
formance, that the plaintiff Avas entitled to 
get back his earnest money but not the 
costs incidental to the contract. The plaint¬ 
iff Avas allowed a moiety of the costs of the 
suit. 

The defendant has appealed from this 
decree and the plaintiff has filed cross-ob¬ 
jections. We haA^e, therefore, to consider 
the Avhole case. 

The questions as relating to the reliefs 
&r@ ! 

(1) Whether the defendant is entitled to 
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a specific performance of tlie agreement 
under the circumstances of the case? 

(2) If not, is the plaintiff entitled to re¬ 
cover (rn the deposit money (6,) the costs 
incidental to the agreement? 

(3) Whether the said items should he a 
charge on the moiety? 

Before dealing vith these questions it 
will he convenient to dispose of Issues Nos. 
1 and 4 as framed in the lower Court. 

The view taken by the Trial Court on 
Issues Nos. land! has not been seriously 
challenged before us. 

As regards the first issue, it is nece.ssary 
to have regard to the terms of cl. G of the 
agreement which is as follows:— 

" G. Upon payment of the balance of 
the purchase-money at the time and in 
the manner aforesaid and upon execution 
of the lease of the said premises by the 
City of Bombay Improvement Trust the 
vendor and all the necessary parties if 
any shall make and execute a proper assign¬ 
ment of the said lands, hereditaments and 
premises to the purchaser or to such other 
person or persons as the purchaser may 
nominate which assignment shall be drawn 
and prepai'ed by the purchaser’s Attorneys 
provided, however, the City of Bombay Ini- 
I^rovement Trust executed a lease of the 
said premises direct in favour of the pur¬ 
chaser the assignment shall not be ex¬ 
ecuted.” 

According to this it was necessary to 
have a lease from the Improvement Trust 
or to get the Improvement Trust to agree 
to pass a lease in favour of the plaintiff, 
before the purchase could be completed. 
But it does not follow that the plaintiff 
was bound to wait for any length of time 
in order that the defendant maj^ place 
himself in a position to fulfil that condition. 
In cl. 2 of the agreement the time limit 
of two months was fixed, It is true that 
the time is not of the essence of the con¬ 
tract; but it shows that the parties intend¬ 
ed that the condition under cl. 6 was to 
be fulfilled at least within a reasonable 
time, if not in two months. Whether the 
defendant has exceeded the limit of reason¬ 
able time or not is a question which I 
shall deal with separately. But the fact 
that the defendant has not obtained a lease 
from the Improvement Trust or succeeded 
in securing the consent of the Improve¬ 
ment Trust to accept the plaintiff as a 
tiomipeo lor the defendant by itself is no 
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ground for delaying the performance of the 
contract beyond reasonable time. 

As regards the fourth issue, there is ho 
evidence in the case that the plaintiff caused 
the delay by preventing the defendant 
through his (plaintiff’s) son from carrying 
out the requisitions made by the Trust. In 
fact the plaintiff’s son ceased to be a partner 
from March 22 in the firm of the defendants 
sub-lessees; and there is nothing in the case 
to show that the plaintiff had any knowledge 
of the development and causes of disputes 
between the defendant and his sub-lessees. 
The only direct knowledge that he had was 
due to the letter of March 15, 1920, addres¬ 
sed to him by the sub-lessees’ Solicitors 
(part of Ex. J.). A week after that the plaint¬ 
iff’s son ceased to be a partner in the firm 
of the sub-lessees: and the mere fact that hm 
son was a partner in that firm up to March 
22, and that subsequently in November 
1920 the plaintiff became a Director of the 
limited Company, which took over the con¬ 
cern of the sub-lessees, cannot be 
be evidence in support of the inference tna 
the sub-lessees were put up to create troume 
for the defendant by the plaintilr. Iti 
learned Judge has accepted this view: an 
it is not challenged. Even as regards in 

knowledge of the correspondence 

the defendant and the sub-lessees aite 

March 15 there is no evidence. 
ficant that in the correspondence, the 
ant never taxed the plaintiff with any r 
ponsibilily for the delay caused by * 

It is urged on behalf of the 
supportof the appeal that the learned 
having found that the plaintiff was not e 
titled to make time of the essence c*. 
contract in October 1920, that the ti 
allowed by the notice was not - 

able, and that the defendant not bei^ 
responsible for the delay caiised 
obtaining tbe lease from the ^P^® 
ment Trust, the defendant is 
specific performance of the agreement, 
the other hand it is urged that the final ^ 
of the Trial Court on Issues Nos. 2, 

3 are not connect, that even assuming ‘ « 

as between the defendant and the 
the sub^ lessees were in the wrong and i 
as between the defendant and 
ment Trust, the delay was due to the op 
routine of the Trust and not to any 
on the part of the defendant,still ^^®Pj 
iff was not bound to wait for any 
minate length of time; that he acted reason 
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ably ill giving notice in October and that 
the time allowed under the notice was reason¬ 
able under the circumstances. It is further 
urged that the lower Court is not riglit 
in holding that the defendant is not at all 
responsible for the delay. It is contended 
that in any view of the case it would be unfair 
to allow specific performance of the agree¬ 
ment under the circumstances, and that as 
no kind of default is attributable to the 
plaintiff, he is entitled to the return of his 
purchase-money. Several decisions have 
been cited at the Bar; but I think it will be 
enough torefevto Jamshed Khodaram Irani 
V. Burjorji Dhunjibliai (1) and Sticlcney v. 
Keeble (25. 

In the former case their Lordships observe 
at page 33* of the report as follows: — 

“But equity will not assist where there 
has been undue delay on the part of one 
party to the contract, and the other has 
given him reasonable notice that he must 
complete within a definite time. Nor will 
it exercise its jurisdiction Avhen the charact¬ 
er of the property or other circumstances 
would reder such exercise likely to result 
in injustice.” 

In Stickney v. Keeble (2) the passage at 
page 400t is relevant:— 

‘ I will merely observe that the date 
fixed for completion in a contract for the 
sale of land is no less a part of the contract 
than any other clause, but equity will grant 
relief where a party seeks to make an unfair 
use of the letter of his contract in this res¬ 
pect, having regard to the state of the law 
relating to real property in lilngland. It 
is safe to say that this relief will always 
be refused when to grant it would be essen¬ 
tially unfair, In the view I take of the 
facts...it would be essentially unfair that 
in this case the vendors, who, either by 
themselves or by those for whose action 
they alone are chargeable as against the pur¬ 
chaser, have caused great delay in comple¬ 
tion, should be enabled to forfeit the deposit 
of a purchaser against whom no one has at¬ 
tempted to make good any delay whatever.” 

The observations at pages 4i8t and 419t 
also have a bearing upon the present case 
but I shall quote only the concluding ob¬ 
servations at page 4 lOf:— 

(1) 32 Ind. Oas. 216; 43 I. A. 26; 18 Bom. L. R. 163; 
30 M. L. J. 186; 3 L. W. 239; 19 M. L. T. 184; 14 A. 
L. J. 223; (1916) 1 M. W. N. 229; 23 C. L. J. 338; 20 
C. W. N. 744; 40 B. 289 (P. C.). 

(2) (1915) A. 0. 383; 84 L. J. Ch. 259; 112 L. T. 604. 

“^ogeof43 I. ’ 

^rageoof a915)-A. C.-[Ed.] 


“Indeed, the dominant princi -ile lias 
always been that equity will on y grant 
specific performance if, under aHUio cir¬ 
cumstances, it is just and equitable so to 
do. It would be unjust and inequitable 
to allow the vendor to put forward his 
own unnecessary delay in the face of the 
purchaser’s frequent requests for expedi¬ 
tion as a ground for allowing liim furtlier 
time or as rendering the time limited by 
such a notice as that to which I have re¬ 
ferred an unreasonable time.” 

It is needless to refer to the sections of 
the Specific Relief Act and the Indian Con¬ 
tract Act as it i.s not suggested—and in 
view of the decision in Jamshed Khodarain 
Irani x. Burjorji Dhunjibhai (1) it cannot 
be suggested—that the effect of the statu¬ 
tory provisions is in any sense different. 

The question whether tiie plaintiff was 
entitled to give notice in October making 
time of the essence of the contract and 
the further question whether the time al¬ 
lowed was reasonable or not are questions 
of fact wliicii must be determined witli re¬ 
ference to the circumstances of this case. 
Now so far as the plaintiff’ is concerned 
it is clear that soon after the contract he 
commenced to i)re.ss tiie defendant to ex¬ 
pedite matters so as to avoid delay. After 
his letter of March 27 tlie defendant's 
Solicitors did not write at all to the 
plaintiff’s Solicitors. Tlie plaintiff wrote 
three letters in May but the defendant 
did not reply to any of tliem. The 
plaintiff waited uj) to October 7, wlien 
he gave notice making time of the essence 
of the contract and giving the defendant 
three weeks. It is true tiiat the idaintiff 
was aware of the sub-lease, thougii there 
is nothing to show that the plaintiff was 
aware of the differences wliich liad gone 
on between the defendant and the sub¬ 
lessees from March to October. I am will¬ 
ing to acce])t the view taken by tlie Trial 
Court that the sub-le.ssees were making 
trouble and the defendant could not avoid 
the delay. But I do not think that the 
prolonged disi>utcs between the defendant 
and his sub-lessees could afford any ade¬ 
quate ground for making the plaintiff wait 
for any length of time. He had agreed to 
pay a heavy price for tliis property. Ac¬ 
cording to him the prices in 1920 had gone 
upveiyhigh, and as a piudent purchaser 
he was entitled to take account of tlie possi¬ 
bility of a fall in the market-value of im¬ 
moveable property after it had gone up bq 
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high. According to him in 1921 the prices 
in fact commenced to go down. The plaint¬ 
iff's evidence on this point is unchallenged 
and it is a fact which may be referred 
to as having conte to the notice of this 
(Jonrt in the course of litigation of this 
kind on the Original Side. Thus it seems 
to me that after waiting for more than six 
months, though the original time fixed was 
two months, in October he could with pro- 
i)riety say tliat he could not wait any more. 
The question to my mind is not whether 
the delay was one for which the defendant 
was responsible as against the sub-lessees 
a*nd the Improvement Trust: but whether 
the defendant having accepted certain con¬ 
tractual obligations towards the plaintiff, 
he was not guilty of undue or unnecessary 
delay as regards the plaintiff. In the ab¬ 
sence of any such obligation towards the 
plaintiff, he might have taken all the time 
he took with his sub-lessees and_ the Im¬ 
provement Tnist. But the question to my 
mind is whether he can be said to have 
acted in a spirit of give and take with the 
third parties so as to avoid delay beyond 
reasonable limit in the fullillment of his 
obligation towards the plaintiff. The cor¬ 
respondence between the defendant and 
the sub-lessees and the defendant and the 
Improvement Trust fails to disclose that 
the defendant acted in that spirit. I ac¬ 
cept the conclusion reached l^y the learned 
Trial Judge as indicated in the following 
passage:— 

“I have come to the conclusion that he 
cannot in any event be held responsible 
for all the ' delay that ensued. This 
delay was mainly due to four causes. In 
the fore-front comes the unfortunate dis¬ 
pute between the defendant and his sub¬ 
lessees. Secondly, the delay was due to 
the necessity of getting the sanction of 
the Improvement Trust to various things. 
Thirdly, there -was a user of the premises 
by the sub-lessees in a manner which was 
objected to by the Improvement Trust. 
And fourthly there was a non-compliance 
by the defendant with certain requisitions 
made by the Improvement Trust. 

I do not Avish to express any opinion as 
to the merits of the disputes between the 
defendant and his sub-lessees. ^ It is 
enough to say that the plaintiff is not in any 
* sense responsible for the same, ^ and the 
.. defendant’s share in the responsibility for 
^ this delay cannot be held to be entirely 
^ liegatived. In fact he seems to me to have 
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acted Avith a certain degree of indifference 
as he thought the prices AA'ere high and 
that he Avas not undergoing any risk by 
delaying the matter. While I am on this 
point I may note that in the beginning the 
plaintiff seems to have been anxious to 
buy. He gave Ks. 25,000 on December 19, 
1919; and the correspondence between the 
defendant’s Solicitors and the plaintiff's 
Solicitors betAA'een that date and the date 
of the agreement distinctly tends to show 
that the ])laintiff was more anxious to buy 
than thedefendant to sell bsee Exs. Nos. 6 
7, 8, 9, 10 and 11). Thus, though I accept 
for the p\iri)ose of this appeal the learned 
Trial Judge's view that the defendant Avas 
not solely responsible for the delay in 
relation to the sub-le.ssees and the Improve¬ 
ment Trust, 1 think that the plaintiff was 
in no sense responsible for the delay and 
that though as between himself and the 
third parties the defendant may not be 
responsible, as between himself and the 
])laintiff the defendant Avas responsible. 
I do not think that the plaintiff could Avait 
indefinitely long: and as, according to the 
statement of Mr. Patel, the requisitions m 
the ImproA'ement Trust referred to in Ex. D 
Avere all matters which could liave been 
done easily, I cannot absolve the defendant 
from his responsibility for the 'delay so far 
as the plaintiff is concerned. Thus the 
plaintiff AA*as, in my opinion, entitled in 
October 1920 to giv'e reasonable notice to 
the defendant that he must complete the 
contract AAqthin a definite time. 

The next question is Avdiether the time 
allowed under the notice (Ex. U) aa'bs re¬ 
asonable. This question must be ansAvered 
AA’ith refei’ence to the circumstances of the 
case. The time giA’en was three weeks. On 
October 16, Avhen the defendant replied to 
the notice, he did not reveal the fact that 
the Improvement Trust had i refused to 
entertain the defendant’s application to 
give the lease to the plaintiff on March 
24, and he simply said that the disputes 
between him and the sub-lessees had not 
been finally settled. Further he insisted 
upon a construction of the terms of the 
agreement, Avhich while dealing with 
Issue No. 1 in the Trial Court J ^aYa 
held to be untenable, In fact according 
to the defendant's view the plaintiff was 
bound to Avait until the lease aa-ss executed 
by the Improvement Trust, t. c., in view of 
the,eA'ents that have happened the plaintiff 

shoqld have waited up to March or Apnl 
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1923. With such an answer from the de¬ 
fendant, it mattered not then whether he 
allowed tlu’ee weeks or thirteen weeks under 
the notice. As a matter of faj 2 t the plaint¬ 
iff waited for nearly two months after the 
expiration of the time fixed in this notice. 
I agree with the Trial Court that it is dilTi- 
ciilt to determine what time is reasonable. 
But in view of the attitude' of the defend¬ 
ant the difRculty appears to mo to be ap¬ 
preciably reduced. I asked the learned 
Counsel in the course of the argument as to 
whattimelie would suggest as being reason¬ 
able assuming that the plaintiff was 
entitled to give such a notice. He suggest¬ 
ed in reply that six months at least should 
have been allowed. 1 do not accept the 
reasonableness of tlie suggested reply: but 
on the facts even that would not have been 
sufficient. Therefore, if the plaintiff had to 
fix the time, T think that he was not reason¬ 
ably bound to give more than three weeks 
as the time fixed in the agreement was two 
months and as he had waited for more tlian 
four months after the expiration of the saiil 
two months without any explanation from 
the defendant as to how much longer he 
would have to wait and further as tlie 
attitude of the defendant made it im¬ 
material whether the time allowed by the 
plaintiff was a few weeks more or less. I 
hold that the time allowed was reasonable 
under the circumstances. 

These findings render unnecessary any 
elaborate discussion of the question whe¬ 
ther the defendant is entitled to specific 
performance. 

If I am right as to the effect of the letter 
of October 7, there is an end of the defend¬ 
ant’s case. 

Apart from that I think that the learned 
Trial Judge is right in his view that it 
would be unfair to allow specific perform¬ 
ance to defendant or to let him retain the 
deposit money. I should consider it unfair 
to allow specific performance to the vendor 
for the following reasons: — 

First, up to the time the suit was decided, 
he was not in a iiosition to fulfil his con¬ 
tract. As observed by the learned Trial 
Judge “he (the defendant) has not even yet 
got a lease from the improvement Trust 
which is necessary before a good title can 
be conveyed.” 

Secondly, it would be essentially unfair 
to the plaintiff to decree specific perform¬ 
ance us the plaintiff cannot be put in the 
flame position in which he would have 
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been if the contract had been performed in 
reasonable time in view of the lluctualioiis 
in the market-price. 

And, lastly, the litigation between tlie de- 
femlant and the sub-lessees inlroduces an 
element of some uncertainty which mav be 
said to prejudice the position of the plaint¬ 
iff; though I must say that I do not attach 
such importance to this circumstance as the 
learned Trial Judge has done. 

As to the deposit money it is clear that 
tlie plaintiff cannot be said to be in default 
in any sense, unless tlie notice given in 
October 1920 can be said to amount to a 
default on his })art. I do not see how the 
notice can constitute sucli a default. Even 
assuming tliat tlie defendant was not i-es- 
ponsible for the delay, it would be a case in 
which there was default on neither side. 
If in such a case for any reason the Court 
refuses to grant sj^eeific performance in 
the exercise of its discretion the plaintiff 
would be entitled to a return of the pur¬ 
chase-money. The following ob.servat ions 
of Colton, Ij. J. in lloivz v. Smith (3.) are 
pertinent (page 95*):— 

“ I do not say that in all cases where this 
Court would refuse specific performance, 
the vendor ought to be entitled to retain 
the deposit. It may well be that tlierc may 
be circumstances which would justify this 
Court in declining, and which would re¬ 
quire the Court, according to its ordinary 
rules, to refuse to order specific perform¬ 
ance, in which it could not lie said tliat 
the iiurchaser had repudiated the contract, 
or tliat he had entirely put an end to it so 
as to enable the vendor to retain the de¬ 
posit. In order to enable the vendor so to 
act, in my opinion there must be acts on 
the part of the i>urchaser which not only 
amount to delay sufficient to deprive him 
of the ecjuitable remedy of .specific perform¬ 
ance, but which would make his conduct 
amount to a repudiation on his part of the 
contract.” 

This view was followed in BaJvanta v. 
Bint (-1). If the plaintiff was justified iu 
giving notice on October 7, as 1 hold he 
was, tlie plaintiff would be entitled to a 
return of tlie deposit money. As regards 
the sum of Rs. (>53-8-0, I think tliat in the 
view I take, the plaintiff is entitled to the 
sum. If I had not taken a view favourable 

n) asst) 27 Ch. P. SO; 5.*^ L. J. Ch. 1055; 50 L. T. 
57:b 32 W. R. 802; 18 .7. P. 773. 

(4; 23 13. 56; 12 Ind. Dec. I's. s.) 37. 

*Pagc of 27 Ch. D.—[i/cf.j 
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to the plaintilT a? to tlie ii(4i(-o of October 
7, I would not ]iave allowed this sum. 

In conclusion I may add that T a. 2 :rec 
with llie learned Trial Judge tliat this is a 
case in Avhirh pari ie.s ought to 1)0 restored 
to th.e position they were in before the 
agreement; and llie variations that we make 
in the decree are more or less incidental. 
T'nders. 55, sub-s. G, cl. (6), of the Transfer 
of Properly Act, tlie plaintifi is entitled 
to a charge on tlie porperty in respect of 
the sum of Ps. 25,000. 

In the result I would dismiss the appeal 
with costs and allow the cross-objections 
to the extent indicated below with costs. 
The decree of the Trial Court is aiTirmed 
subject to the following variations:—(1) 
Decree the plaintiff's claim for Ps. 053-8-0; 

(2) declare tliat the deposit money is a 
charge on the property in question; and 

(3) the plaintiff to have liis costs of the 
suit. 

Crump, J. —I agree that the judgment 
under appeal ouglil to be confirmed. I find 
no reason whatever to doubt that tlie learned 
Trial Judge has correctly aiipreciated the 
facts, but on those facts I sliould myself 
hold that plaintiff was entitled to call upon 
the defendant to complete the contract as 
he did by his letter of October 7, 1920, 
and that the time allowed was in the cir¬ 
cumstances reasonable. 

In my opinion each case must of neces¬ 
sity be judged upon its own facts. Here 
the agreement to sell was made on March 
12, 1920. It is common knowledge that 
the market for immoveable property in 
Bombay was at that time anything but 
stable. The parties fixed two months for 
completion, and though that does not in 
itself make time of the essence of the 
contract the time so fixed is a tenn of the 
contract and cannot be entirely disregarded. 
Defendant could not complete the contract 
without obtaining a lease from the Im¬ 
provement Trust, but surely it would be 
a rednetioad absurdum to hold that plaint¬ 
iff was bound to wait for that event, however, 
long the delay might be. Defendant was 
unable to obtain that lease until after the 
decision of the suit, viz., March 5, 1923. 
If the argument for defendant were to 
prevail we must hold that plaintiff was 
bound to wait for over three years. 

Now there has been no attempt to show 
that plaintiff was in any way responsible 
for the delay. The learned Trial Judge has 
found that the delay was due partly to 


defendant's failure to comply with certain 
lequisilions, partly to the disputes between 
defendant and his sub-lessees. It cannot 
be said that defendant was not in part at least 

to blame. The dispute with the sub-lessees 
was liis misfortune l)ut I cannot understand 
why iu equity plaintiff sliould be compelled 
to wait indeliiiitel}' because defendant’s 
.sub-lessees were obstructive. I find nothing 
iu the cases cited to compel me to accede 
to this proposition. 

As to the time fixed—thr'^e weeks—that 
was, in my opinion, reasonable having 
regard to tiie long delay which had already 
occurred, and the comparatively simple 
nature of the rec[uisitions of the Improve¬ 
ment Trust as deposed to by defendants 
own architect. 

On tJiese short grounds I agree with the 
judgment of tlie learned Chief Justice and 
the orders proposed. 

z. K. Appeal dismiased : Deci'ce varied. 


ALLAHABAD HIGH COURT. 

Lettohs Patent Appeal No. 18 of 1923. 

July 2. 1924. 

Present: —Jlr. Cecil Henry Walsh, Acting 
C’liief Justice, and Mr. Justice Sulaiman. 
GAYA PANDEr-DEFENDANT— Appellant 

versus 

A'SlAli DEO PANDE— Plaintiff- 

Respondent. . 

Proiincial Small Cavse Courts Jef (lA of 
Sch. II, Art. .U-Civil Procedure Code (Act V of 
s. laj- Moj-tgarje-decd executed by two fi.- 

perty belonging to one of them — Executants, whe 
CO-mortgagors—Suit fo'" contributian, nature of du 
diction of Small Cause Court. ■ 

PlaiiililT and defendant joined in 
document wliereby certain property which 
exclusivfly to the plaintiff was mortj^ged and 
mortgage-deed the executants described themw 
as mortgagors. Subsequently, the plaintiff 
the mortgage-debt and brought a suit for contn 

tion against tho defendant; . •r-.H 

Held, (1) that although the parties were descrinea 

in the mortgage-deed as mortgagors the real nw 
gagor vras only the plaintiff and that the defend 
was not a mortgagor at all; ., 

(2j that, therefore, this was not a suit for 
lion by one of several joint mortgagors ^ 

moaning of Art. 42 of Sch. II to the Small 
Courts Act and was a suit of the nature cogniza f 
by a Small Cause Court. ^ * 

Letters Patent Appeal from a judging® 
of Mr. Justice Gokiil Prasad, in Secon 
Civil Appeal No. 987 of 1921, dated DecfJJT 
her 20,1921, and printed as 71 Jnd, C^. » 

reversing a decree of the District Jndg i 
Ghazipur, reversing that of the 
Saidpur, 
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Mr.' Baleshwari Prasad^ Tor the Appel- 


lant. ^ , 

Mr. A. Sdnyal, forthe Respondent. 
JUDGMENT.— We are of opinion that 
this appeal must succeed. We do not say 
that the defence is -without merits for a 
reason which will appear in a moment hut 
we are quite clear that our brother ought 
not to have interfered with the decision of 
the lower Coxirt, because he had no jurisdic¬ 
tion to hear the appeal. It is possible that 
he felt that the plaintiff was entitled to 
sympathy, and that he stretched a point in 
his favour. He certainly does not give any 
strong reason why he overruled the pre¬ 
liminary objection. The point is really quite 
simple. The plaintiff and the defendant 
joined in a document, which was a mort- 
gage, whereby certain property was hypo¬ 
thecated in consideration of a loan, and they 
described themselves as mortgagors. Pn ma 
■facie they were joint mortgagors or co-mort¬ 
gagors. But a description of that sort 
which may be due either to tlie man who 

writes the document, or to carelessness of 
the lawyer who does not think it necessaij 
to go into detail, cannot alter the fact, 
and in this particular case in fact only one 
of them mortgaged his property, and the 
other transferred, hypothecated and mm*t- 
gaged none, and, therefore, he did not be¬ 
come a mortgagor in any sense of the word, 
or within the definition of s. 58 of tlie Tians- 
fer of Property Act. He might, in certain 
cases, be prevented from denying it, which 
is what the law calls estoppel, so that for 
certain purposes he would become in the 
eyes of the law a mortgagor and be treated 
as such. He would only be treated as such 
by estoppel, which is an artificial principle 
of law, and it would not make him a mort¬ 
gagor in fact when he was not one. But 
as against anybody who knew the facts, 
particularly his co-mortgagor, there could 
he no estoppel. Nobody, knew the facts 
better than his co-debtor, the actual mort¬ 
gagor. The plaintiff paid the debt, or dis¬ 
charged the greater part of the debt, and 
he now seeks contribution. The question 
is—the claim being under Rs. 500—^yhe- 
ther there is any second appeal. If it is 
a suit of a Small Cause Court nature, 
there is none. The' only way in which 
the plaintiff can take it out of the category 
of a suit of a Small Cause Court nature, 
is by bringing it within Art. 42. But 
Art. 42 applies to a suit by one of several 
joint mortgagors, and as we have pointed 


out here, there were no joint mortgagors, 
but only one mortgagor. When the plaint¬ 
iff, having lost his suit in the Court of the 
District Judge, appealed in second appeal 
to this Court, this objection, whicli we have 
just stated, was taken by the respoiKleiil. 
The learned Judge accurately set out the 
objection in his judgment. He dismissed 
it without giving any convincing reason 
being content to say that as they both join¬ 
ed in executing the document, he thought 
tliey could be brought within the words 
“joint mortgagors." We find ourselves un¬ 
able to agree. Joint executants they certain¬ 
ly were, joint debtors they certainly were, 
joint participants in a mortgage trans¬ 
action they certainly were, but there 
was only one mortgagor. The preliminary 
objection, therefore, before the learned 
Judge ought to have prevailed, and we 
are of opinion that he was wrong in dismiss¬ 
ing it. This is sufficient to dispose of this 
ap^peal, hut it does happen that the Court 
of first appeal, namely, the District Judge, 
definitely dismissed the claim on the ground 
that the plaintiff had failed to estab¬ 
lish hv proof the mortgage debt, or the 
right * to contribution at all, and if that 
decision is right a matter which the High 
Court canno"t consider it is clear that 
the defendant is right on the merits as 
well as on the technical objection. \ve 
must allow this appeal, overruling the 
learned Judge and giving effect to the 
technical objection and hold definitely 
that this was not a suit within Art. 42 
The appellant must have the costs here and 

below. 

2 K Appeal allowed. 


madras high court. 

Civil Revision* Petition No. 899 

of 1922. 

August 27, 1924.^ 

Present : —Mr. Justice Wallace. 

V. MANICKAM PILLAI -Defendant 

—Petitioner 
versus 

MAHUDAM BATHUMMAL and 
others—Plaintiffs and Defendants 
Nos. 1 TO 5 and 7— Respondents. _ 

Civil Procedure Code (Act V of l90S)fSS. JiJ, 
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0. IX, rr. S, 0 — Flnintif/'^ Pleader i)i.^fyiicted to cipplfi 
jor adjournment—Adjournment ref u^, d~ Dismissal <>f 
suit, naiurc oj—A pidtratiijii to .sr/ asiilc dismissal — 
Dismissal, whether can hr set aside ii.s yualter of 
Uroce— Uhijalitu — lh ri.-itm. 


W here' a ptaintiii s I’liaulei' has in.slnictions toapj>ly 
only for an acljonriiinent, and the afljtairnment is 
refused, it is a ease of non-appearance of the plaintiff, 
arid tIi'.-( iisinissiil fif the suit, in eonsequen<‘e, is for 
default i f api.carance. (p. aOO, col. 1.] 

f)idc-r IX, r. i) of tli(‘(’. I*. (X gives no penver to a 
r\.iirt to .'-at aside a dismissal of a suit for ciefauU 
of a] ] earanee of tlie idaintifl as n matter of grace, nor 
ha.-the (’.,urt anv inherent power to st t aside tlie 


di.-nii.-.-al or this ga’ound. [p. 500. fol. 2.] 

(indi Xeelareni v. Marui>pa}cddi<iaii Xarnyan 
luddi, 5:5 Ind. (.’as. 817;-15 IM. O-I; 57 M. L. J. 5!)9; i 


na 
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M. L. T. 577; 10 L, W. 606; tl‘J20; AI. \V, X. 19 (F.B.) 
followed. 


(ji'jmla Dow V. Maria iSa^a^a Pillui, 30 M. 27-1; 17 
-M. li. .1. 225, dissented from. 

A party who goes to law is entitled to'insist that the 
lav.'shall he followed and that an order not in accord¬ 
ance with tlm law shall not be allowed to be in force, 
[p, r.()i,coi. 1.] 

When an order is passed wholly without jurisdiction 
the High Court is hound to interfere iu revision and 
not to allow the older to remain in force. [ ibid. \ 

Petition, under s. 115 of Act V of PJ08, 
praying the High Court to revise an order 
of the Court of the Subordinate Judge, 
Tuticorin, dated the 2nd of August 1922, 
in Interlocutory Application Xo, 558 of 
1922, in O. 8. Xo. Ki of 1921. 

^Ir. P. V, Krishnasivamy 1 yc)\ for the 
Petitioner. 

Messrs. .1. Suamiyiatha Iyer and K. R. 
Ravgasivamy Iyengar, for the' Respondents! 


JUDGMENT* —This is a petition for 
the revision of the order of the Subordinate 
Judge of Tuticorin in setting aside on 
certain conditions the dismissal of the 
plaintiff’s suit for default of appearance. 
The allegations in the petition to set aside 
the dismissal were that the plaintiff is a 

Muhammadan woman whose Jiusband had 
lately died and who, therefore, could not 
appear in Court, that on the dav of hearino- 
Cth April 1922, the plaintiff's VakU 
appeared before the Court and asked for an 
adjournment apparently because he had not 
been served and had not turned up although 
hatta had been paid for process, that on 
the adjournment being refused the Vakil 
reported no instructions and the suit was 
then dismissed for default of appearance. 

That an order of dismissal for default 
of appearance was the proper order in such 
circumstances has been now clearly laid 
down by a Full Bench of this Court in this 
very case, the question referred to it being 
whether, when a Pleader has instructions to 
apply only for an adjournment and when 


the adjournment is refused it is a case of 
non-appearance of the party and the dis¬ 
missal of the suit is for default-of ap¬ 
pearance. 

As to the reasons for non-appearance 
even on the facts the affidavit the plaint¬ 
iff s domestic situation was not preventing 
her from prosecuting tlie suit or from taking 
out process to tlie witnesses for the date of 
hearing and her son was looking after the 
case for her. In these circumstances the 
lower Court was constrained in its order 
to admit that: “the allegations in the affi¬ 
davit are, no doubt, not sufficient per sc to 
excuse the default. But having regard to 
the fact that x)laintiff is a woman and the 
value of the suit is nearly Rs. 10,000, I 
think the dismissal may be set aside on 
terms as a matter of grace” and, conse- 
(|uently. as a matter of grace, it set aside the 
dismissal. I am asked by the respondent in 
this petition to hold that what the Subordi¬ 
nate Judge really meant was that the 
plaintiff liad shown good cause for n()t 
appeal ing. I am quite sure the Subordi¬ 
nate Judge did not mean this, and I agree 
with him that the plaintiff did not show 
good cause for not appearing. The setting 
aside tlie dismissal was, therefore, a mere 
act of gi ace or clemenc 3 ' on the part of the 
learned Subordinate Judge. X'ow O. IX, 
r. 9, C. P. C., gives no power to a Court to 
set aside a dismissal of a suit for default 
of appearance as a matter of grace, nor has 
a Court any inherent power to do so. 1 
think the principle laid down in Gadx 
Reelaveni v. Marappareddigari NarayodiO' 
Reddiy (1), by a Full Bench in interpreting 
O. IX, r. 13, C. P. C., applies equally to 
O. IX, r. 9 C. P. C. The ruling to the contrary 
cited by the plaintiff, namel 3 ^ Gopala Ro^' 
V. Maria Susaya Pillai (2j, quoted in the 
discus.sion in the Full Bench case, has been 
referred to and implicitJj’ dissented from m 
the judgment of the Officiating Cliief Justice. 
It is not, therefore, open to a Court to set 
aside as a matter of grace a dismissal of » 
suit for default of appearace. I thin* 

it would introduce a most undesirable 
element of uncertainty into the trial ol 
cases if it was to be held that a Court m*? 
as a matter of grace go beyond the la^ 
of procedure whenever it feels that that 
law is acting harshly. It has often 
said that hard cases make bad law, and the 

(1) 53 Ind. Cas. 847; 43 M. 94; 37 M. h. J- 5W: 2® 
M. L. T. 377; 10 L. W. 606; (1920) 31 W X 

(2) 30 M.274; 17 M. L.J. 225. 


ATCHIA V. JREWA. 
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present case is no exemption. lam bound 
to hold that the Subordinate Judge liad no 
jurisdiction to pass his order. 

When an order is passed -wholly -^’ith- 
out jurisdiction this Court is bound to 
interfere and not allow it to remain in 
force. A party who goes to law is entitled 
to insist that the law shall be followed and 
that an order not in accordance with the 
law shall not be allowed to be in force. It 
is urged in this case by the plaintiff that, 
as the petitioner did not apply for any 
stay of trial while his revision petition 
was pending, the trial actually went on 
and that she has obtained a decree for 
Rs. 4,000 which decree is now pending 
appeal in this Court, and I am urged not 
to interfere in revision when there lias 
been in fact a trial of tlie case on the 
merits between the parties. I feel the weight 
of this contention but 1 am of opinion that 
it cannot balance the weight of the other 
principle already cited, namely, that an 
order passed without jurisdiction cannot 
be allowed to remain in force. I must, 
therefore, set aside the order of the lower 
Court as passed without jurisdiction, and 
the dismissal of the suit for default, there¬ 
fore, remains. 

As the petitioner by not applying for 
the stay of trial has unnecessarily occasion¬ 
ed much expenditure to the plaintiff 
in continuing the trial of the suit, I refuse 
him his costs. Each party will bear his 
own costs here and below. 

V. N. V. Petition allowed, 

Z. K. 


RANGOON HIGH COURT, 

Civil Miscellaneous Appeal No. 72 

OF 1924. 

July 29, 1924. 

Present: —Mr. Justice Young and 
Mr. Justice Carr. 

D. H. ATCHIA AND company- 

appellants 

versus 

M. E. JEEWA— Respondent. 

• Rangoon Hrrall Cause Court Act (Vll of 1920), 
88. n, 23 —Civil Procedure Code (^Act V of 1008^ 
0. XXI, r. 36—Ejectment decree against tenant—Fro- 
perty in possession of sub-tenant ^Syynbolical posses¬ 
sion. 

The provision in O. XXI. r. 36. C. P. O.. is, 
under s. 23 (a) (iii) of the Rangoon Sniall Cause 
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Court Act. applicable lo a decree fu- ojeclriv n' ob¬ 
tained under that Act. [p. .^01. col. 2.J 

TJiorefore, in a decree for ejectment n^^iinst i U uaiit 
obtained under the Rangoon Small Causi’ i lurt 
.\ot, onl\' symbolieil pi^.-^sos-sion can be given wiu u the 
premises are in occupation of a sub-tenant uut byiuid 
l>y the decree. Ip. 502, col. 1.] 

Miscellaneous api)eal against an order of 
the Small Cause Court, Rangoon, in C. M. 
No. 379 of 1921. 

Mr, Doctor, for the Appellants. 

Mr. A. B. Bancrjce, for the Respondent. 

JUDGMENT. 

Young, J.— -'I'lie responilent tiled 
an application for cxceutiun of a Small 
Cause Court decree for ejectment obtained 
against one H. i\l. Suleman, liis teiuuil, 
alone, by actual cjectjnent of the judgment- 
debtor the said H. M. Suleman and all 
persons claiming under him including the 
present appellants, onct)f liis sub-tenants. 
The suit and decree was against II. jM. 
Suleman alone, and the appellants wen' no 
party to the one and not bound by the other, 
Under the C. P. C., O. XXI, r. 3(1. only 
sjunbolical possession can be granted wliero 
the tenant is not bound by the decree. 

This provision of the law is ap|)Ucablc to 
the Small Cause Court, vide s. 23 (a) {iti). 
Therefore, only symbolical possession and 
not actual possession could be granted of 
the premises in question. Tlie order, there¬ 
fore, declaring that the respondent is 
entitled to obtain an order compelling the 
appellants to deliver up possession is incor¬ 
rect and must be altered to a declaration 
that the respondeat is only entitled to sym¬ 
bolical possession as regards D. H. Atchia 
and Company. 

As this does not operate as an order for 
actual i^ossession the appellants have suc¬ 
ceeded and must have their costs three gold 
mohurs. 

Carr, J.— In a proceeding under s. 17 
of the Rangoon Small Cause Court Act the 
respondent obtained an ejectment order 
against one Suleman. In execution he 
sought to enforce this order against the 
appellant, wlio claims to be a sub-tenant 
under Suleman, and who is admittedly in 
occupation of the premises. Appellant ai>- 
plied to cancel tlie order against him and 
the Judge dismissed his application. The 
reason he gave was that the respondent, 
having obtained an ejectment order against 
Suleman is entitled under s. 17 of the Act 
to obtain an order compelling the appellant 
to deliver up possession. 

This shows that the learned Judge has 
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misunderstood s. 17. I'he procedure under 
that section is iu'escril)ed in r. 70 ct scq 
under the Act, and, as T liave said, it was 
under that section that respoii<leiit obtained 
his order against Sulemaii. Such an order 
cannot l)e passed in execution and if the 
respondent Avishes to eject the appellant, he 
must proceed as laid doAvnbytlie rules. 

The appellant Avas not a party to tlie pro¬ 
ceedings and, therefore, is not iSound by the 
order. In such circumstances under O. 
XXI, r, 36, of the C. P. C’. only sym¬ 
bolical possession can be given. This 
provision is applicable to the Small Cause 
Court under s. 23 (n)(^n')of the Act and, 
therefore, only symbolical and not actual 
possession can be given as airainst the 
appellant. 

It has been objected that since the ap¬ 
pellant is not a party to the suit he has 
no right of appeal. In my view since the 
respondent has sought to eject the appel¬ 
lant as if he AA’ere a party he cannot noAv 
contend that appellant has no riglit of 
appeal. I do not, lioAA-ever, consider this 
question of importance, for eA’en if there 
■were no right of appeal I should certainly 
interfere in revision. 

I AA'ould allow the appeal and declare that 
the ejectment order is not enforceable 
against the appellant. The respondent to 
pay the appellant’s costs. • Advocate s fee 
three gold mohurs. 

. N. H. Appeal allowed. 


ALLAHABAD HIGH COURT, 

Civil REvisro^s No. 8 op 1924 
July 23, 1924. 

PresentUr. Justice Mukerji and 
Mr. Justice Dalai. 

SHAH MUHAMMAD FAKHRUDDIN 

—DeFENDAKT—PE^ cTflONER 

versus Vfu 

RAHIMULLAH SvAiJ— 

Plaixtipf—Opposite Party. 

Civil Procedure Code (.let V of VJOS), s. //.5_ 

Rtvision pending su'd — Suit, reference of, toifrbUration 
—Award based o?i compi'omise Order setting aside 
award — Revision, lohether competent. \ 

Where the matter to be revised arises out of the 
proceedings of a pending suit, there can be n«?> revi- 
Bion till the suit has been decided, [p. 502, col.\2.] 
Buddhoo Lai v. Mewa Ram, 63 lud. Cas. 15 - 1'‘9 A. 
L. J. 558 ; 43 A. 564 , followed. ’ v 

The parties to a suit having agreed to refer the 
matter in dispute to arbitration, stated before tPe 
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Ai-bitrntors ibut tliey had arrived at a compramiso and 
the .\rbiti-ntors made an award in accordance there¬ 
with. Oil the matter going before the Court, one 
of the parties took exceiJtion to the award on the 
ground that the compromise had been arrived at 
by means of lottery and was not binding. The Court 
gave effect to this objection and set aside the aivard. 
Tlie other party ajiplied to the High Court in revi¬ 
sion: 

Held, that no ap]>lication in revision lay against 
the r>rder pas.^ed liy the Court, [p. 503, col. 1.] 

Civil levisirm against an order of the 
Subordinate Judge, Ghazipur, dated the 
2nd November 1923. 

ilr. U. S.Baj])ai, for the Applicant. 

Messrs. Itjhal AJnnad, Mukhtar Ahmad 
and S. Uazn Ali, for the Opposite Party. 

JUDGMENT. —These two applications 
in revision arise out of the same facts. 
There AA’ere two suits before the leamed 
Subordinate Judge of Ghazipur, the 
I)laintifT of one of Avhich Avas the defend¬ 
ant in the other. The parties agreed to 
refer the matters in dispute to arbitra¬ 
tion and three persons Avere appointed 
Arbitrators. Before the Arbitrators, the 
parties stated that they had arrived at a 
compromise by AA'hich the suit instituted 
by the applicant before us should be de¬ 
creed and the suit institued by the opposite 
party, Rahimullah, should be dissmissed. 
The arbitrators recommended that the Court 
should dispose of the two suits according 
to this compromise. When the matter 
AA’ent before the learned Subordinate Judge, 
Rahimullah took exception to the award on 
the ground that the compromise recorded 
by the Arbitrators had been an'ived at by 
means of letter)’ and the compromi.se was 
not binding on him. The learned Sub¬ 
ordinate Judge gave effect to this objecton 
and set aside the aAA’ard. It is against this 
order that the two applications in revision 
have been filed. 

It appears to us that no revision would 
lie under s. 115 of the C. P. C. This sec¬ 
tion Avas interpreted by a Full Bench case 
of this Court, viz., Buddhoo Lai v. Metva 
Ram (1). In that case three learned Judges 
as against two held that where the matter 
to be revised arose out of the proceedings 
of a pending suit there would be no 
sion till the suit had been decided. In the 
case before the Full Bench, it appears, the 
question was as to whether the Trial Court 
had jurisdiction to hear a particular' suit. 
The Trial Judge decided that he had ^6 
jurisdiction and accordingly proceeded t 

(1) 63 Ind. Cas. 15; 19 A. L. J. 55S; 43 A. 5W. 
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liear the suit. Then, an application iu_ re¬ 
vision was iiled to this Court. The majori¬ 
ty of the Judges hearing the application 
were of opinion that the order of the Trial 
Judge decidingthat he had jurisdiction to 
hear the suit was not a “case" and no revi¬ 
sion lay. The language used by Piggott, J., 
leaves no room for doubt on the point. lie 

sftys 

“If this view is correct it follows that, 
whereas all‘cases’are not ‘suits,’ every ‘suit’ 
is at least a‘case’. From this I would go 
on to conclude that, where the ‘case' in 
which the revisional jurisdiction of the 
High Court is invoked happens to Ije also a 
‘suit’then this ‘sviit’is itself the ‘case’re¬ 
ferred to in s. 115 of the C. P. C., which 
requires to be decided before the record is 
called for." 

Following this Full Bench ease we are of 
opinion that no application in revision 
lies against the order passed by the learned 
Subordinate Judge. We may add that 
the applicant is not without his remedy. 
On the trial of the suits he may succeed 
and there maybe no occasion for him to 
complain of the order passed by tlie. learned 
Subordinate Judge. If the decision on 
the merits goes against him he can appeal 
on the merits of the case and also urge 
the ground that the Trial Court ought to 
have accepted the compromise and the 
award as final between the parties. 

We dismiss the applications in revision 
but without costs as nobody appears to re¬ 
sist the applications. 

K, s. D. Applications dismissed. 




MADRAS HIGH COURT. 

Second Civil Appeal No. 313 op 1922. 

August 6, 1924. 

Present: —Mr. Justice Devadoss and 
Mr. Justice Jackson. 

GOOTY AGRAHARAM SUBRA- 
MANIAN AND another—Defendants Nos. 1 

AND 2—Appellants 

AGRAHARAM RAMACHANDRA 
RAO— Plaintiff—Rrspon dent. 

Hindu Law—Joint family — FaHition, partial, suit 
for, whither maintainable—Property in possessiem of 
tenants, whether can be excluded. 

A partial partition o£ Hindu joint family properties 
should be allowed wbere there are cirenmstances which 


militate against the division o£ all the family pro. 
pertie.s, for instance, where prop-Tiy which has not 
V-eeii included in the .suit is in possr.'.Hi'-u ..f >.ti;ui"erH 
claimiug' adversely. The more fa -l. liowcvcr, that 
certain items ofth * property are in tlic i>o5.sossi..ii of 
J niants does lut eulillo the plaintiff to e.xclmte .such 
items from th‘.‘ suit. 

liuunlra Kuur.ir liosz v. Hrojendm Kiimur nosr, 

77 liuh Cas. 7;)U; 37 C. L. J. 11)1; 1192.1) A. I. Ih -C.) 
dOI find v. Mnhcinu}ia(i Monjoov »Su/no, 

75 Ind. Cas. 3:)l; -IC .M. tsil;(l923) JI. W. N. 503; 15 
il. L. J. 321; IS L. W. 315; 33 M. L. T. 11; ^1921) 

A. 1. U. iM.) 121. relied on. 

Second appeal against the decree of the 
Court of the Subordinate Judge. Anan- 
tapur, in A. S. No. 130 of 1020, preferred 
a'^'clnst tlie decree of the Court of tlie Dis¬ 
tinct Munsif. Gouty, in O. S. No. 90 of 
1018. 

Mr. K. Kamcsicara Rao, for the Appel¬ 
lants. 

Mr. B. Somaj/ya, for the Respondent, 

JUDGMENT.— The only point argued 
in this second apijcal is that t le suit is not 
maintainable as it does not embrace all tiio 
properties belonging to the plaiutilf and 
the defendants No.s. 1 and 2. 

The piaintilf admits in his evidence that 
there are several lands belonging to him 
and the defendants which are in the pos¬ 
session of tenants, that he himself had 
leased the lands before the date of suit and 
that the income from the lands was pay¬ 
able to liimself as well as to the defend¬ 
ants Nos. 1 and 2. 

The District Munsif held that the suit 
was maintainable and the Subordinate 
Judge dismissed tlie appeal of the defend¬ 
ants on the ground that the suit was 
maintainable. We are clearly of opinion 
that this is not a case in which there was 
any inconvenience or dilliculty in the way 
of including the other lands belonging to 
the plaintilf and defendants among tlie 
properties to be divided in the suit. If 
some property belonging to the plaintiff 
and the defendants was in the hands of a 
third part: claiming adversely to them, 
and if some property was alienated by one 
of the co-sharers and if there was some 
t difficulty in including such alienee in the 
suit then it may be that the Court would not 
be inclined to hold that such properties 
should be brought into the suit. But in 
this case, no such difficulty is alleged to 
exist On the other hand the only allega¬ 
tion is that the other properties are in the 
pos.se.ssion of the tenants of the plaintiff. It 
was held in Rajeudra Kumar Bose v, Bro- 
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jendra Kumar Bo.^p (!■ tlial n suit Icu* a 
partial partition woul.j luit lie. 

In Pnhki i-iJcn r> n i v. M i'hum mod Ma ojoov 
Sahib {2} a IJench •'!' tliis ('ourt iioh! that in 
certain cases t'^rliai }>artiti« n may Ije 
allowed but there must Ije circumstances 
\vhicli militate against the division of all 
the family ])roperties and which vrouhl he 
a sutlicient i-easou tV.r tlie Court to hold 
that the suit for partial partition should be 
allowed. 

Butin this case nosuchcircumstanceshave 
been brought to our notice. There is no 
reason why the plaintiff should not have in¬ 
cluded all the properties belonging to him¬ 
self and the defendants in his prayer for 
partition. 

In the circumstances we allow the apj-eal 
of the defendants but at the same time we 
do not think that tlie suit, of the plaintiif 
should be dismissed on this technical 
ground, Weallow him an opportunity to 
amend his plaint within two months from 
to-day. He will i)ay the costs of the defend¬ 
ants throughout and the District Ilunsif 
will allow theamendinent onlj* after he pays 
the amount of costs to defendants No.s. 1 
and 2. If he does not amend theidaint tlie 
suit will stand dismissed with costs through¬ 
out. 

V. N. V. 

z. K. Apftcal allowed. 

(1) 77 Iiul. Cas. 700; 37 C. L. J. 191; ri923' .\ I R 

(C ) 501. ■ ’ 

(2) 75 Ind. Cas. 331; 4C .M. 8-U; (I923i M W X 

5C5; 45il. L. J. 321; 18 L. \V. 315; .33 .M l/ T ‘-lb 
(1924) A. I. R. (M.) 124. - i ti. 


BOMBAY COURT. 

Original Civil JuRiSDicftoN Appeal No 33 

OF 1919: 

Suit No. 41.3 of 19i8> 

April 8, 1920. 

Present:—Sir John Heaton, K'r Acting- 
Chief Justice, and IMr. Justice^iiarten"^ 
JAMSHEDJI NAOKOJI GAMADIa' 

AND ANOTHER—APPELLANTS 

i^ersus 

SORABJI NAOROJI GAMADDV 

AND ANOTHER—RESPONDENTS. 
Conipromise—Consent given under misappr€hensio 7 i 

—Court, power of, to refuse to act on CMupromise _ 

Couiwel, power of, to compromise, limits O7i—Originatina 
Sumpionsj-Joinder of parties—One individual inter- 
ed(ee4 in different c<tpacitie$^Proced‘UTe^ 


V. SOPAB.TT N'AORO.TT. [85 I. C. 1925] 

Where a docroe has once been passed and entered 
cm a cianjnoinisc, a fresh action is necessary to have 
the (vimproiiiise set aside. But before a decree is 
I'as^^■cl tliere is )>ower in the Court to refuse to put 
its .seal <'n what has been done under some misappre- 
hensi<-n as to the true .state of aitairs. fp. 506, col. 1.] 

Where no limitation is placed on Counsel's author¬ 
ity, he may bind his client by agreeing to a cora- 
promi.'^e. If, liowever, Counsel is only empowered to 
eoniproniise on cei-iain terms, he is thereby implied¬ 
ly j’loliihiiofl from s-ottling on other terms, and if 
notwllhstanding that i>rohibition, he docs effect a 
settloment on .su<'!i otlier tenn.s, that settlement dees 
not liind his client, [p. .'>07, col. 2.] 

Cas(t-iH\v discussed. 

In an Ojiginaling Summons the same individual, 
even in different capacities, cannot appear both a.s an 
applicant and as a rc.sjjondent, nor can the same m- 
divi<lual ai>pear a.s two j)crsons, even on the same 
side, nor cmi he aj)j)ear Ijy two different sets of Ooun* 
.sel, [j). 505. Ciil. J.| 

Piocedurc in ca.ses where the same individual is 
ink-rested in fliff'ereiit caj)acities indi<'nted. 

Utisiomji V. Shelh Piii-jtliotainilas, 25 13. 600 at p. 
612; .3 Bom. b. R. 227 at p. 230, followed. 

Luke V. Sniitli Kensington Hotel Company, ll879) 
11 rh. 1). 121: IS L. J. Ch. .3(51; 40 L. T. 6.38; 27 . 

li. 514, referred lev 

IMr. Stranfjman, Advocate-General, and 
Mr. Colt man, for the Appellants. 

iMe.ssr.s. ]tirerarity Desai, Taraporevala, 
Campbell, Kanga, Jinnah, Bahachirji, Mulla, 
Setahad and Weldon, for the Respondents. 

JUDGMENT, 

Marten, J.—Wehave three applications 

before us, viz., ( 1 ) an application by respond¬ 
ent No. 1 to approve the draft minutes 
embodying the consent and ’ other terms 
alleged to have been airived at on the 
hearing of this appeal on Friday September 
19, 1919; (2) a notice of motion ^by the 
second respondent dated October 7, 191.1, 
asking for a declaration that the arrange¬ 
ment, if any, arrived at to take a consent- 
decree, is not binding on him, and that 
the liearing of the appeal be proceeded 
with, and that if necessarj- he, the appHc^ph 
be made a party appellant; and (3) a notice 
of motion by the appellants dated Octobei 
9, 1919, asking that their consent may h® 
excluded from the proposed decr€e, and 
that the said decree be not certified to be 
for the benefit of the minor respondent 
No. 10. [After stating the facts his Lord- 
ship proceeded :—] , 

It is certainly curious to find an *^^®**J 
presented on the ground that the Trial 
Judge has given the appellants too muen, 
viz., absolute interests, and that he ought to 
have given them less, viz., protected and 
determinable life-interests. But it 
staled by their Counsel that this was 
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due partly to filial piety, and partly to 
family disputes over the rights of resi¬ 
dence. 

The procedure adopted in tlie memo¬ 
randum of appeal was also curious; and 
must be mentioned having regard to what 
subsequently happened. It describes the 
appellants as two of the beneficiaries, so 
presumably the appeal was presented by 
them in their personal capacity and not as 
executors. That being so, respondent No. 2 
should have been made a respondent in 
his representative as well as in his personal 
capacity. The course actually taken of 
joining the executors as respondents Nos. 2, 
3 and 4 and of joining respondent No 2 
over again as respondent No. 5 in his own 
right was in my judgment incorrect pro¬ 
cedure. As was said by Sir Lawrence Jen¬ 
kins in Riistomji V. Seth Piirsltotamdos (U : 

“This doctrine is founded on the ele¬ 
mentary rule of procedure, too often dis¬ 
regarded in this countary, that the same 
individual, even in difi’erent capacities, 
cannot be both a plaintiff and a defendant 
to one and the same action. While, how¬ 
ever, at Common Law this rule led to the 
result we have indicated, the Courts of 
Equity surmounted this difficulty. Though 
they observed strictly the rule that, a man 
cannot be both plaintiff and defendant, they 
did not allow it to stand in the way of doing 
justice between the parties ; for provided 
all interested were before tlie Court either 
as plaintiffs or as defendants, they adjusted 
and determined their rights. This is aptly 
exemplified in Luke v. South Kensington 
Hotel Company (2).’’ 

So here the same persons (viz., tlie appel¬ 
lants) could not be both appellants and 
respondents. Nor could the same person 
{viz., respondent No. 2) appear as two per¬ 
sons, viz., respondents Nos. 2 and 5. Nor 
could the same person appear by two 
different sets of Counsel, the one may be to 
argue white and the other to argue black. 
It is true that in the Trial Court the Advo¬ 
cate-General, according to the learned 
Judge’s notes, appeared for defendants 
Nos. 1,2 and 3 as executors and Mr. Weldon 
appeared for the same three defendants as 
individuals. This, however, could easily 
have been rectified by letting one of these 
defendants represent the executors, and 
leaving the other two defendants to argue 

(1) 25 B. COG at j>. G12; 3 Bom. L. R. 227 at p. 2;{0. 


for their individual rights. In tliat case 
the Advocate-General could have appeared 
for the former, and Mr. Weldon for the 
two lalter defendants. That, I think, would 
have been the correct procedure, and I do 
not think that wliat actually took place 
can he reconciled with what Sir Lawrence 
Jenkins has said. In ordinary cases, there 
is often one independent executor, and in 
that event it is best to leave him to repre¬ 
sent the executors before the Court, and 
to allow the heneficiary executors to argue 
for their individual rights, unless perhaps 
there are many others in the same interest. 
The great i)oiut is to see that there is some 
one to represent all possible conllicting in¬ 
terests. 1 may refer to Marcy’s Forms of 
Originating Summons as illustrating what 
I mean. In Forms Nos. 1) and 21 .s(inie 
trustees will he finiud as jilaintiffs and the 
others as defendants. 

I deal with this at some length because 
T have been often troubled in r)oml)ay with 
tins disregard of what Sir Lawrence Jen¬ 
kins calls an “ elementry rule of procedure." 
One may i)erhap.s he i^ermitted to expre.ss 
the hope that if, as seems likely, this case 
should reach the Ihuvy Council, their Lord- 
ships would he pleased to lay down the 

correct practice to he followed here. 

^ ^ ^ ^ 

I may now come to the applications 
themselves. The main application is the 
notice of motion of October 7. It is l)asod 
on tlie grounds; (1) that respondent No. 2 
instructed his Solicitors to light Die case 
out, and tiiat he was not present in Court 
and never consented to tlie terms ; {2) that 
Counsel for respondent No. 2 was not in¬ 
formed of these instructions, and gave his 
consent under the impre.^^sion that the 
appellants whom he personally consulted 
had authority to act for the second respond¬ 
ent ; (3) that respondent No. 8 was not 
represented by Counsel at all and never 
gave lier consent; and (4) that the interests 
of unborn issue, if not of the minor, were 
not adecpiately represented before the 
Court, and tliat the terms ought not to he 
sanctioned by the Court. ^ 

Now, in considering this matter, it must 
be borne in mind that no decree has yet 
been passed and entered. ^Ve liave not 
even yet approved the draft minutes of the 
proposed decree, and, therefoi'e, the position 
is a very different one from what would be 
the case if the decree had been jiassed and 
entered. If 4 decree has once been passed 


506 


JAM.'llRDJI N'AOr.OJI V. SOKABJI XAOROJT. 


and entered, a fresh action is nsually neces¬ 
sary to have llie c(jiuj>roini5e set aside .* see 
.4in5(ro7-//i v. \Vil<Uji(/ CJy On the other 
hand, before that is done, tiiere is, I think, 
power fur the Court to refuse to ])ut its 
seal on what lias been done under some 
misapprehension as to llie true state of 
affairs. I am not attempting to detine tlie 
Court’s ])owers in this respect, but I may 
refer to Holt v. Jesse (4) as an illustration 
of what a Court may do in certain cases. 
There, Vice-Chancellor ^Malins savs (nacre 
184) 

“ Where there has been a misapprehen¬ 
sion on the part of Counsel, where the case 
has been complicated or diHicult, where 
either the materials have not been sufficient¬ 
ly before the Counsel, or being before him. 
he does not fully comprehend them, or 
may be excused for not having compre¬ 
hended them, and consent has been given 
prejudicial to the client, I should entirely 
agree with the observation of the Master of 
the Rolls: ‘ If the Counsel says, I made a 
concession under a misapprehension, it 
never has been, and I trust it never will be, 
the course of the Court to bind the Counsel 
to that mistake.’ Isay precisely the same 
thing in precisely the same terms, that if 
consent has been given under a misappre¬ 
hension, or from a misstatement, or want of 
materials, and if all the information which 
Counsel ought to have when he gives a 
consent is not before him, it never has been 
the rule of this Court, and I also trust it 
never will be the rule of this Court, that the 
unfortunate client should be bound by such 
misapprehension”. 

The above passages were cited with ap¬ 
proval by the Court of Appeal in Hickman 
V. Berens, (5) and the principle followed (see 
pages 646 and 648). So, too. in Harvey v. 
Croydon Union Rural Sanitary Authority, 
(6) Lord Justice Cotton sa 5 's (page 255;: 

“If a consent is given through error or 
mistake, there can be no doubt that the 
Court will allow it to be withdrawn if the 
order has not been drawn up.” 

Then in Neale v. Gordon Lennox (7) Lord 
Lindlev said at page 473 ; — 

(3) (1896) I Ch. 673; 6o L. J. Ch. 432; 74 L T 193- 
44 W. R. 540. 

(1) (1876) 3 Oh. D. 177; 46 h. J. Ch. 254; 24 W R 
879. 

(5) (1895) 2 Ch. 638; 4C L. J. Ch. 785; 12 R 6Q‘>- 73 

li. T. 323 ’ 

(6) ' (1889) 26 Ch. D. 249; 53 L. J. Ch 707- 50 T 

T, 291; 32 W. R. 389. ' 

(7) (1902) A. C. 465; 71 L. J. K. B. 039- 87 1 T 

341; 51 W. R. WO; 66 J. P. 757, ’ U 1. 
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“Before llmt order is drawn up one of the 
parties interested discovers that it is made 
without lier consent at all, and not only 
without her consent, but in spite of her 
expre.S3 instructions. Now, I venture to say 
that if that liad happened in the Chancery 
Division, with the practice of which I am 
familiar, it would have been a matter of 
coui>e for the learned Judge who made that 
order to stay the drawing of it up if he had 
been informed that the Court had inadvert¬ 
ently made the order upon the assumption , 
that the parties were consenting when in 
fact the}’ did not consent. I cannot imagine 
that it would cross lus mind for a moment 
that anything ought to be done except to 
stay the drawing up of that order." 

Now, here, speaking for myself, I was 
prepared to approve the consent terms on 
the basis that in effect it was a family ar¬ 
rangement agreed to by all the adult 
parties, and acquiesced in J)y Counsel for 
I he minor. But it has now turned out that 
respondents Nos. 3 and 8 do not give 
tlieir consent. h''urther, Mr. Coltman has 
stated in effect that lie agreed to these 
terms under a misapprehension of fact, viz-, 
that the appellants had tlie authority of 
respondent No. 2 to agree to the terms on 
his behalf. He says: “All I did was with the 
express authority of the Solicitors and of 
two appellants, my impression being that 
the two appellants had authority of respon¬ 
dent No. 2 to come to any settlement they 
thought advisible. I expressly consultea 
appellants Nos. 1 and 2 iii person, f 
entirel}’ accept that statement of Counsel, 
and I distinctly recollect that Mr. Coltman 
was particularly careful to consult his pro¬ 
fessional and lay clients at different stages 
of the proceedings, though of course l 
did not know whether all the lay clients 
were then in Court. Further, the evidence 
of respondent No. 2 and his Solicitor is tha 
the last instructions given were to fight the 
case out. It may be that this is somewhat at 
vaiiance with the fact that no Counsel 
originally briefed for respondent No. 2 m 
his personal capacity. Counsel was only 
briefed for him in his representative , 

city. But that may have something to do , 
with costs, for in the latter capacity ne 
would be almost sure of his costa whereas 
if in his private capacity he supported the 
appellants and failed, he might be left to 

hear his own costs. , 

It was further stated or suggested that 
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respondent Xo. 2'9 Solicitors (who were also 
the appellants’ solicitors) misunderstood the 
effect of the striking out of the names of 
respondents Nos. 3, 4 and 5, and that they 
did not appreciate that respondent No. 2 
would thenceforth appear in his representa¬ 
tive capacity, as well as in his personal 
capacity. It was accordingly suggested 
that there was no one before the Court to 
represent the executors and trustees as such, 
and that accordingly unborn issue, whose 
interests under s. 43' of the Specific Relief 
Act would normally be represented by the 
trustees, were not represented before the 
Court. So, too, under the English practice 
the trustees would represent the interest of 
unborn issue in a case like the present: see 
lure Whiting's Settlement, Whiting \\ Dc 
Hutzen (8). As to this latter argument, the 
interests of the unborn issue were the same 
as those of the minor respondent No. 10. 
and one would expect the argument, if any, 
to come from respondent No. 10. In an 
ordinary case it would be simple to get over 
the difficulty by certifying the decree to be 
for the benefit of unborn issue as well as 
the minors, provided we were satisfied that 
the trustees were before the Court and 
that there were independent Counsel to put 
forward the rival contentions. Similarly, 
as regards the difficulty that respondent 
No. 8 was not originally represented by 
Counsel, that of course could have been 
got over by producing a consent brief on 
her behalf. 

But as the facts are so very different from 
what we imagined them to ))e at the hear¬ 
ing of the appeal, I feel this is a case where 
it would not be proper for us to certify the 
terms as being for the benefit of the minors 
and unborn issue. Further, as all the 
parties are standing on their strict legal 
rights, it seems to me that the fact that 
respondent No. 8 was not represented by 
Counsel is a further objection. Only Coun¬ 
sel or the party in person had a right of 
audience before us, and as neither of those 
facts happened, the consent terms would 
appear to be defective. It is true that her 
Solicitors were the same Solicitors as ap¬ 
peared for her husband appellant No. 2, but 
I am not satisfied that they in fact gave 
their consent as such, nor that the Court 
could take cognizance of that consent 
except by the party in person or Counsel. 

(8) (1905) 1 Ch. 96; 74 L. J. Ch. 207; 91 L. T. 821; 
53 W. R. 203; 21 T. I., R. 83, 


I am not prepared to accept the position 
as being that of an agreement arrived at 
out of Court, which is now being sought 
to be enforced by specific performance. 

As regards the remaining question, which 
was much argued, viz., as to wlielher ^Ir. 
Coltman’s consent given on behalf of his 
client respondent No. 2 is binding. 1 am 
disposed to think that, under all the cir¬ 
cumstances, it was not binding. If he had 
realised that the appellants liad not the 
authority of their brother to come to any 
arrangement, I do not think he would 
have consented to the tonus, nor do I 
think lie would have done so if liis Solicitor 
had informed him that respondent No. 2’s 
instructions were to fight tlie case out. lu 
a case of that sort, I should be sorry to 
think that a ijona y/de mistake of Counsel 
due ill no way to any fault of his own, 
should not be capable of rectification be¬ 
fore the decree is finally passed. If, for 
instance, Counsel had come immediately 
after the midday adjournment on Septem¬ 
ber 19, and had stated that the course lie 
adopted as regards stage No. 1 was made 
under a mistake of fact, viz., as to the 
consent of all his clients, and that he 
asked leave to withdraw ids consent and 
continue the appeal, I can hardly believe 
that any Court would have refused that. 

I need not refer again to whatMalins, V, C., 
has said in the case above cited. 

Does it then really make any material 
difference that stages Nos. 2, 3 and 4 were 
subsequently reached? I'>en then the 
draft consent terms had to be brought in 
for our approval, and until that was done, I 
doubt whether it could be said that we had 
finally disposed of the appeal. 

In arriving at the above opinion, I wish 
to make it quite clear that I do not intend 
in any way to depart from the well-settled 
principles which governs Counsel’s autlior- 
ity to bind his client. Cases such as 
Mathervs v. Mu7ister (9) sliow that where no 
limitation, is imposed on Counsel’s authority, 
he may bind his client by agreeing to a 
compromise. Kealc v. Gordon Lennox (7), 
on the other hand, shows that if Counsel 
is onlv empowered to compromise on cer¬ 
tain terms, he is thereby impliedly pro¬ 
hibited from settling on other terms, and if 
notwithstanding that prohibition, he docs 
effect a settlement on such other terms, then 
that settlement does not bind his client. 

fO) (1887) 20 Q. B. I). U\: 57 L, J. Q. B. 49; 57 L. 
T. 022; 36 W. R. 178; 52 J P 2G0. 


tAO 

MniAJIAfAP MATTHIAR V. KASA ROWTHAN. 

A\ e have eai’efully r-onsidn-od all Ihe au- n.'>- (rj22] M w \ ] 
thorities vdiicli have heeii riled to and A. L li 

on tlie facts of tills particular ease, I think 

respondent Xo. 2 is not hound liv what took ^'^^‘cond appeal f 
place on Se]>teniljer lih * Court of the Addit 

One further point remains. It was Appec 

strongly contended liy Counsel for respond- 1, ' 
ent No. 1 that although the consent terms ^lAdiua), preferre( 
arrived at stages Nos. 2, 3 and I mi«-ht Court of the 

1)6 had, that stage Xo. 1 was mcrelv'^n Madura, ; 

abandonment of the appeal pro and , 

not any consent terms, and that accordin"h’ 
respondent Xo. 2 could only take up ?Iie ^ 

appeal as from the end of stage Xo. 1 and . Messrs. A'. B/ms/i 
must accept tliat pro tanto abandonment and 

of the appeal. I am, however, unable to ^^spondent. 
accede to that argument. On the fact.s JUDGMENT 
above stated 1 think the only proper and in tJiis appeal is w 
satisfactory course is to rediear this appeal plaintiff was arn 
denovo, and that if any liberty is neces- plaintitT's case is" tl 
sary for C^rursel fur the appellant, and r™n amoun 
respondents Nos, 2 and , to withdraw any Peria Kadir 1C h 

admission previous y made, that liberty Kowther was i i n 
should he given to them. • 


R V. K-ASA ROWTHAN. [85 I. C. 1925] 

■*- L. J. 119; .30 II. h. 
r. 2.,.S: ;1922j A. 1. U. i.M.;57; 1C L. W. 88G, distin- 
jtoi.Aied. 

^ Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Madura, in Appeal Suit Xo. 3 of 1920 
(A. S. Xo. 25G of 1919, District Court 
Madura), preferred against the decree of 
the Court of tlie First Additional District 
Muiisif, Madura, in Original Suit Xo. 210 
of 1918. 

Mr. W. S. Snbrahmamja lyar, for the 
Appellant. 

Messrs. A. Bliashyam Iyengar, N. R. Go- 
vindachariar and P. R. Brinii^asa, for 


Respondent. 


JUDGMENT. —The question argued 
in this appeal is whether tlie claim of the 
plaintiff was barred by limitation. The 
plaintiff's case is that his father entrusted 
a certain amount to his paternal uncle, 
Peria Kadir Kowther, and that Peria Kadir 
Kowther was in possession of it till his 
deatli and, tlierefore, Peria Kadir Kowther 
was a trustee on liis behalf, and being an 
express trustee he is not entitled to claim 
the benefit of the Law of Limitation. Both 
the lower Courts have found that Peria 
Kadir Kowther was an express trustee. 
I\Ir. Subramania Iyer on behalf of the appel¬ 
lant urges that Ex. A cannot create a trust 
as the father of the plaintiff was dead at 
the time when Ex. A was executed and 
that for the purpose of creating a trust there 
must be a transfer of the right of the owner 
to the trustee. It is quite clear from the 
recitals in Ex. A that the trust was not 
created by means of Ex. A but Ex. A 
mentions that the trust had been created by 
the father of the plaintiff in Ins favour and 
that Peria Kadir Ro^vther and his brother 
^vere trustees. The recital is: “Whereas 
even 12 j’ears before our father s death our 
lirother, the said Naina Muhammad 
Kowther died entrusting to the persons 
mentioned below his earnings, namely, 
Ks. 745-4-0, w'ife and his son Kasa Rowthan, 
a male child then a minor of about 2 years 
of age.” In the face of this languagel do not 
think it is reasonable to contend that Ex. A 
itself creates a trust. Exhibit A is only 
evidence of the fact that a trust had been 
created and Peria Kadir Kowther under¬ 
took to be responsible for the amount en¬ 
trusted to him and to his brother. Mr. Sub- 
ramaina Iyer wanted to contend that 
here there was only a mere deposit and that 
would not by itself create a trust. He relied 


Z. K. 


-1 pplication a ccepted. 


MADRAS HIGH COURT. 

Second Civil Appeal Xo. 1123 of 19-'>l 

July 10, 1924. 

Present Justice Devadoss 

MUHAMMAD MATTlllAR ROWTHAN— 
Defendant Xo. 1—Appellant 

vei'siis 

KASA ROWTHAN and others— 
Plaintiff and Defendants 

Xos. 2 to 5 AND Legal Representatives of 
Defendant Xo 4—Respondents 

LimUationActilX of lOOS), s. lO-Money entrusted 
hy one In’other to another intrust for fo^^mers son— 
Irust—buit to recover money—Limitation 

A deed executed between two Muhumm.idan Imv 

tlicrs recited tlie fact tliat a deceased brother of 
theirs had entrusted a certain sum of monev to one of 
them for his son. and that the one to whom’the monev 
had been entrusted would be responsible for its nav^ 
ment. In a suit by the son of the deceased brother 
to recover the money from his uncle to whom it had 
been entrusted by his father : 

i(cZd that an express trust had been created bv 
plaintiffs father in his lifetime in respect of th^ 
money and that the recital in the deed was merdv 
evidence of such a tnist having been created and 
that the defendant being an express trustee thp 
was governed by the provisions of s. 10 of the Limita 
tiou Act and no question of limitation could arisn 

V. Lakshmammal, 22 Ind. Cas 9V.- i i 
W. 577:(19U)M. W. N 606; 16 M. U T lL\h 
Kr^shnan Patter v. Lakshmi, 66 Ind Cas. 65S; 45 ih 
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xipon Rajammal V. Lakshmammal (1) and 
also upon Kris)man Patter v. Lakshmi (2). 
But tlie facts in this case are quite clear 
that the trust ■\vas created by the father of 
the plaintiff in favour of the x)laintiff 
during his life time and Ex. A is only 
evidence of the fact. In the face of these 
facts, I do not think that the contention 
that there was no trust in this case can 
prevail. There is no other question in¬ 
volved in the case. 

Tne second appeal fails and is dismissed 
with costs of the 1st respondent. The 
other respondents will bear their own 
costs. 

V. N*. V. 

z, K, Appeal dismissefl. 

(1) 22 Ind. Cqs. 936; 1 L. W. 577; W. X. 

C06; 16 M. L. T. 199. 

(2) C6 Ind. Cas. 858; 45 M. 415; il922' M. W, X. 
117; 42 JI. L. J. 119; 30 M. L. T. 238; (1922) A. I. li. 
(M.) 57; 16 L. W. 886. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 22 of 1923. 

Heptember 8, 1924. 

Present: —Mr. Dalai, J. C.. and Mr. 

A T / 

Syed MOHAMMAD HASAN— 
Plaintiff—Appellant 
versus 

Syed ALI HYDER and others— 
Defendants—Respondents. 

^Oudh Estates Act (/ of 180V), .w. J, 11, IS, IV, 22 
{11)—Succession to estate of taluqdar—IVidoM', 
position of — Collateral, rights of— -Succession, when 
opens—Comtpiction of Tuluqdari saiiad— 

“.Uatc heir," meaning of — Females, exclusion of — 
ill by taluqdar ^formalities — 

Icdgment of execution at time of registration, effect 
of •-Succession Act (X of ISOo), s. 50—Evidence'Act 
pf 7872},^ s. 115 — Estoppel—Admission of validity of 
Will and title of devisee, effect of — Costs—Separate 
sets of defendants —Separate sets of costs. 

The vesting of a remainder which is a doctrine 
borrowed from l!<nglish Law does not find a place in 
®^bemc of devolution of property settled under 

B. 22 of the Oudh Instates Act. Under that Act where 
a widow succeeds to the estate of her husband, suc¬ 
cession to the collaterals opens on the death of the 
widow ]ust as under the ordinary Hindu Law. 
[p. 511, cols. 1&2.] 

Oudh Estates Act applies the principles of 
Hindu Law applicable to the case, of a "widow to a 
Muhammadan widow also. A Muhammadan rever¬ 
sioner, therefore, does not succeed to a vested right 
on the death of the lost male-holder but has oulv an 
expectation and no interest. The right of the person 
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entitled to succeed in such a case must. Iliori fore. bo 
dMermined at the dale of the widows dfailinnd not 
at the date of the death of the last iaak-holder. 
fp. 511. col. 2.J 

Under the scheme u£ devolution of propertv laid 
. down in s. 22 of the Oudh Estates Act no e.^tatc 
devolves uader cl. (Hi of the section until the previous 
clauses have exlmuslcfl themselves, i. c., till after the 
death of the widow. The effect of cl. ('ll) is simply to 
refer the parlies to the law whieli would govern the 
descent when the special provisions of the Act are 
exhausted, So long as the widow is alive those 
provisions would not be exhausted and no riglit of 
any heir under ol. (11 1 would vest during the life¬ 
time of the widow, [p. 512, col. 2.] 

A widow is not an heir under the Oiidli Estates Act 
but she inherits the j)roperty. Not being an heir she 
is debarred from transferiing tlic projierty during lier 
life because the provisions of s. 11 of the Act will 
not apply to her, hut during that term slie is vested 
with the full estate, [ihid.] 

A taluqdari sanad provided that the estate shall 
descend to the “nearest male heir according to the 
rule of primogeniture” 

7/c/d. lliat not only females but also the descendants 
of females were exchidcd from succession to the estate 
under the sanud. [p. 513, col. 2.) 

Ordinarily in a iluliammadau family wlierc a cus¬ 
tom of exclusion of succession i)revail.s the onlirc 
family line is e.xcluded and not only the female on 
account of her sex, admitting her male issue to suc- 
cesion. [p. 514, col. 2.] 

The Statut(^ Law of India is based on the principles 
of English Law, but in it.s apidication the Courts 
should follow the opinions of tlic Indian Courts 
acquainted with Indian ways of life and thought ami 
not of English Courts which deal with people \vidcly 
different from Indian in their social' habits and in¬ 
tellectual dcveloj)ments. p. 517, col. 2.] 

Where n Will is acknowledged by the testator in the 
office of the Sub-liegistrnr in the presence of witnesses 
and sucli witnesses sign the Will in the presence of 
the testator at the same time or sei)aratoly, the wit¬ 
nesses must bo regarded as attesting witnesses within 
the meaning of .s. 50 of the .Succession Art. [i/ud.] 

In the ease of a Will made by a taluqdar in favour 
of n i)CTSon who is the next successor to flic taluqdar 
under cl. (7). of s. 22 of the Oudh E.stalas Act, the 
directions contained in s. 13 of the Act need not be 
ennied out, but in virtue of the j.rovisions of s. 19 
of the Act. wliich is applicable to all Will.s made bv 
a taluqdar, tlie Will must conform to the provisions of 
s. 50 of the {Succession Act. [p 515, cols. 1 & 2,] 

Where a devisee under a Will transfers a pojtion 
of the proiierty received under the Will in favour of 
a rival claimant to the estate on receipt of a repre¬ 
sentation by him tliat he admits the validity and 
operative nature of the Will and accci)ts the devisee 
as the absolute owner of the estate; the person making 
the representation cannot afterwards be allowed to 
deny the truth of his representation in a suit between 
himself and the representative of the devisee, 
[p. 519, col. 2.j 

Where the interost.s of parties arrayed on the same 
side are dilTerent they are not bound to engage tho 
same Pleaders and arc entitled to separate sets of 
costs, [p. 520, col. L] 

(Case-law on all points discussed.) 

First appeal against the decree of the 

Subordinate Judge, Mohanlalganj, Lucknow, 
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dated the 5th ^Mavch 1023, in Original 
Suit No. 38'31 of 1021. 

Messrs. G. X. Misra, J. N. Chak and K. 
P. Misra, for the Appellant. 

Messrs. Abid Hasaii, Shaiiinshah Hitsahi, 
Mojiz Hasan, Mak’han L/tl, Mohammad Hafiz 
and Vjahur Ahmad, for the Respondents. 

JUDGMENT.—The property in suit 
is known as the Waira Qazi estate in the 
Bahraich District and has been the subject 
of litigation more than once before. It was 
granted by the Government as a taluqdari 
estate to Muzaffar Husain and entered in 
List No. HI of s. 8 of the Oudh Estates Act, 
1869. He gifted it to his successor, his 
only s-^n Kazim Husain, who, therefore, 
became taluqdar of the estate on his father's 
death. Kazim Husain died on the 12th of 
May 1891 and hisi widow Musammat Taiyaba 
Begam entered into possession. He had 
left him surviving a sister Miisammat 
Ummat-us-Soghra and two sons of his 
paternal uncles. Karamat Husain son of 
his eldest uncle and Musammat Ummat-us- 
Soghra are now dead. Karamat Husain 
had left a son Shahamat Husain while 
the children of Musammat Ummat-us- 
Soghra are Mohammad Hasan the plaintiff 
and Musam7nat Askari Begam. Ali Haider 
the principal defendant is the son of a 
brother of Masa?n??mt Taiyaba Begam and 
has been put in possession by the Revenue 
Court on the death of the lady. The follow¬ 
ing pedigree will show at a glance the 
relationship of the various persons men¬ 
tioned above;— 


SAFDAU HUSAIN 


MuzaRur Husain 


k 

r 


Ghazanfar 
Husain 
I 

Karamat Husain 
Shahamat Husam, 

I 1 


Asghar 

Husain 


Fida Husain. 


'I 


Kazim Husain, married Musammat Ummat-us- 

Taivaba begam = her brother = So^-hra 

Shafi Haider r 


Ali Haider, 
defendant. 


f 


} 


Mohammad Hasan, Askari Begam. 

plaintif!. 

The plaintiff’s case in the Court of Trial 
was that, on the death of Kazim Husain the 
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estate descended to the widow - for her life 
under cl. 7 of s. 22 of Act I of 1869 (Oudh 
Estates Act, 1869) and that the remainder 
vested in him. Under the Muhammadan 
Law of the Shia denomination, to which 
the parties belong, Kazim Husain’s sister 
would have been heir but "was debarred 
under the sanad, granted to Muzaffar 
Husain, which regulated the devolution of 
taluqdari property. When the widow died» 
the remainder fell into possession and the 
plaintiff became owner. On 8th November 
1913, the widow had transferred 5 annas 6 
pies share (a little over l/3rd of the property) 
to the plaintiff, so the present claim was 
confined to the lialance of the property. 
The other defendants are the transferees 
of the widow or of the defendant Ali Haider 
and it was pleaded that the plaintiff was 
not bound by those transfers. 

The defence was that when property 
descended under s. 22 to a widow there 
was no remainder and succession opened 
out not on the death of the taluqadar 
but on the death of his widow. This 
defence becomes of importance by reason of 
the amendment of the Oudh Estate Act by 
Act III of 1910, which came into opei^- 
tion on 21st Februaiy 1910. Under s. 22 
(10) of the current Act, Shahamat Husain ^ 
the nearest male agnate of the last taluqdo^ 
would have precedence over the plaintiff. 
If, however, the plaintiff could prove the 
vesting of an interest in him, prior to the 
passing of the Act of 1910, the saving 
cl. (21) of the new Act w'ould save a right 
already vested in him from lapsing. , 

The next plea was that if any vesting oi 
a remainder was permitted under s. 22, the 
plaintiff would not be an heir of the last 
taluqdar under cl. (11) of s. 22 as the sanafi 
debarred from succession not only me 
mother but her entire line, including the 
plaintiff. 

Another defence was that Kazini Husmn 
had made a Will in favour of his wife who, 
therefore, succeeded to the full estate an 


on her death the heirs to the estate wo 


be discovered among her successors and n 
among the successora to the last talnqdd^’- 
Arising out of this plea there were 
of a bar under s. 11, C. P. C., on the groun 
that the Will had been held to be genuine 
and valid during previous litigation 

between the parties. ,, , 

The plea of limitation was repelled hy 
the lower Court and was not repeated 7 
the respondents here. 
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The las.t plea in defence was raised on 
behalf of some of the defendants only. It 
was that there was a family settlement in 
1913, under which the plaintiff received 5 
.annas 6 pies share, after admitting the 
widow's full proprietary title to the balance 
of the ■ property, which the plaintiff was 
estopped from claiming now. This is a 
plea by way of estoppel. 

We shall examine the defence pleas in 
the order in which we have stated thein 
above. The entire suit must fail on a deci¬ 
sion adverse to the jdaintiff on any one of 
the pleas (other than the last) but as this 
Bench is subject to an appeal to a lugher 
tribunal it would be advisable to record our 
finding, on every one of the issues raised. 

We are of opinion that the vesting of a 
remainder, which is borrowed from Eng¬ 
lish Law, does not find a place in the 
devolution of property settled under s. 22 
of Act I of 1809. As regards the succes- 
sion to a Hindu tnbir/dar the question has 
been set at rest by the Privy Council d^eci- 
sion in the Kamavav case-: Hamath Kaar 
y. Iiidar Bahadur Smgk (1). The decision 
of a Bench of this Court, which was con¬ 
firmed on appeal is reported as Har Nath 
ICiiar V. Indra Bahadar Singh (2). In that 
case, on the death of a Hindu talugdar^ a 
senior widow succeeded and while she held 
the property the next presumptive rever¬ 
sioner transferred his interest. In that 
case, a Bench of this Court decided that 
the transfer was of an expectant intei’est 
and not of a vested right and so void. The 
learned Judges of this Court said in the 
course of their judgment that according to 
the scheme of inheritance which is defined 
in s. 22 there is no descent of the deceased s 
estate in a case like this until the 
widow's death. In other words, the single 
person out of those mentioned inch (11) of 
B. 22 cannot be ascertained until the time of 
the widow’s death. It is true that as a 
further argument the Judges referred to 
the Hindu Law under which the reversioner 
cannot be ascertained until the time of the 
widow’s death. Their Lordships of the 
Privy Gouhcil when confirming the deci¬ 
sion of this Court {Hamath Kuarv. Indar 
Bahadur (Sing/i (1)Jdid not confine them¬ 
selves to the principles of the Hindu Law 

(1) 71 lud. Cas. 629; 45 A. 179; (1922) A. I. K. 
(P. 0.) 403; 9 O. & A. L. R. 270; 9 O. L. J. 652; 44 
M. L. J. 489; 37 O. L. J. 316; 27 C. W. N. 919; 50 I. 
A. 69; 18 L. W. 383; 20 O. C. 223; 33 M. L. T. 210, 
b P. L. T. 281; 2 P. L. R. 237 (P. C.). 

(2 47 hid. Cas. 214; 5 0. L. J. 277, 


as the basis of their judgment. What they 
said at page 183* of the report was '‘whatever 
view that may once have prevailed, it is 
now established that under the Oudh 
Estates Act the succession to collaterals 
opens on the death of tlie v.udoAv just as 
under the ordinary Hindu Law.” This no 
doubt is a principle of ordinary Hindu 
Law also. The same year on the authority 
of Hamath Knar v. Indar Bahadur 
Singh (1), their Lordships affirmed the 
principle as applicable to Hindu Law 
that a reversioner has not a saleble right 
in his expectancy [.bnnn/ Mohan Roy v, 
Ciour Moha)i :\Iullick (3). This dictum, how¬ 
ever, is not sufficient, in our opinion, to 
support the appellant's contention that the 
ruling in Hamath Knar v. Indar Bahadur 
Singh (IX was based on the principles 
of Hindu Law and not on a construction 
of cl. (7) of s. 22of the Oudh Estates Act, 
18(>9. 

Looking at the matter from another point 
of view, the Muhammadan Law of succession 
(either Sunni or Shia) does not recognise 
a life estate in a widow and the Act of 
1809 applies the principles of Hindu Law 
to a IMuhammadan widow. The same in¬ 
capacity will, therefore, follow and a 
Muhainmadan reversioner will not succeed 
to a vested right on the death of the last 
male-holder but will only liavc an expecta¬ 
tion and no interest. Under the Shia Law 
a life estate may be created by Will or gift 
and the remainder may be devised or gifted 
to another person. In such a case the 
remainder vests immediately on the life 
estate coming into existence [Siraj Husain 
V. Musha-f Husaiii (4; and Banoo Begum v. 
Mir Abed AH (5).J The same principle will 
not be applicable where a life estate is 
created by Statute and no clear intention 
of llie citation of a remainder over is 
disclosed by the context or other provisions 
of the Ach It was further argued on 
behalf of the appellant that there must be 
a vesting of his property on the death of a 
Muhammadan dying intestate Khadersa 
Ha jet Bappu v. Puihen Vecitil Ayisso 


f3. 74 Iiul. Cas. 499; 50 C. 029 at p. 034; 21 A. U 
718; 4 r. b. T. GOO; (1023) A. 1. R. (P. C.) 189; 
0">3) ir W 803; 45 M. L. J. 617; 25 Pom. L. R. 
ICO; .i3M. L. T.^305; 50 1. A. 230. 28 0. W. X. 713; 

'ind. cVp^’ lSt 9 O. L. J. 149; 24 0. C. 321; 
922) A. I.R. (O.) 03. 

(5) 32 B. 172; 9 Bom . L. R. 1152. __ 

"^ago of 45 A.— [jfc’dO 
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Uminah (O'. The principles of ^luham- 
maclaii Law do not apply here and the pro¬ 
perty vests in the widow accordin,£? to 
Hindu Law, which is adopted in s. 22. Jn 
all the Binva Mchnon cases, where various 
claimants tried to oust the liusl)aud of the 
deceased life-Iiolder Brij Raj Knar, the 
reversion was lield to have opened on the 
death of the life-holder [Achal Ram v. Cdai 
Bartah Addiya Dat Siugh (7),Ijliai Xarin- 
(lar Bahadur Singh v. Achal Ram (8), Achal 
Ram V. Kazim Husain Khan and (D) and 
Dehi Bakhsh Singh v. ChandrabhanSing)i{Kh\ 
is another where the reversion was held to 
have opened on the death of the widow. It 
is further instructive as it refutes a verv 
ingenious argument of the appellant’s 
learned Counsel. He argued that pi'operty 
vested in a Hindu widow under the Oudh 
Estates Act because she combined in her¬ 
self succession both under cl. (7) and cl. 
(11); the Binva Mehnon andKamayarestatcs 
were of List No. II governed by the Act 
alone and not by any sanad. Wliere there 
was no sanad, the Hindu widow would 
succeed under the Hindu Law under cl. (11) 
and besides the estates of a widow under 
cl. (7), she would have a life interest under 
cl. (11). Naturally therefore, her case would 
V)e distinguishable from that of a Muham¬ 
madan widow and in her case reversion 
will open at her death. Tliis elaborate 
argument is unsubstantial. In Debi Bakhsh's 
case (10), the estate was first granted under 
a samad to Raghuraj Singh and was entered 
in List No. Ill in 1869 at the passing of the 
Act. The estate in dispute here is held 
under precisely the same conditions as 
the Raj pur Keotana estate. The plaint¬ 
iff's learned Counsel would attach no im¬ 
portance to Z)€5i Ra/v7ti.7t case (10) as both 
parties there agreed that the reversion 
opened on the death of the widow Rani 
Baijnath Kunwar and the Court was not 
called upon to disc\iss the point. This view 
of the case overlooks the fact that if there 

(G) G Ind. Cas. 50; 'M .M. 511; 20 M. L. J. 288- 8 
M. L. T. 4; (1010) M. W. N. 417. 

(7) 10 C. 511; 11 I. A. 51; 8 Ind. Jur. 272; 4 Sar. 
P. U. J. 507; Itadque and Jackson's P. C. Xo. 77; 5 
Ind. Dec. (x. s.) 342. 

(6) 20 C. C19; 20 I. A. 77; G Sar. P. C. J. 310; 17 
Ind. Jur. 319; Ralique & Jacksen’s P. C. No. 128- 10 
Ind. Dec. (x. s.) 438 (P. C.). 

(9) 27 A. 271; 9:C.W.N. 477; 8 O. C. 155; 15 M L, 
J. 197; 32 I. A. 113; 8 Sar. P. C. J. 772 (P. C) 

(10) 7 Ind. Cas. 724; 13 O. C. 316; 14 C VT N 
IpIO; 12 C. b. J. 303; 8 M. L. T. 273; (1910) M.’w 
W. 643; 7 A. L. J. 1122; 12 Bom. L. R. 1015* 20 M 
U J. 917; 32 A. 399; 37 I. A, 168 (P. C.), 
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had l>een earlier vesting, the plaintiff 
Chandrabhan would have put that forward 
as another basis of his claim, urging that 
the property vested in his father on the 
death of Raghuraj Singli, the Rani's hus¬ 
band, that the reversion fell into possession 
on the Rani’s death and that the question 
of Del>i Bakhsh being senior in birth 
to him at the time of the Rani’s death did 
not arise. We must presume in favour of 
a proper prosecution of a suit and if such 
a claim had been open to the plaintiff, he 
would liave put it forward. 

Looking at the Act itself, it would seem 
that cl. (11) does not come into operation 
until tlie death of the widow, (danse (7) 
makes the estate descend to the widow for 
her life, cl. (8) to an adopted son, if any, cl. 
(0) to junior widows in succession and their 
adopted sons, if any. Clause (10) comes into 
operation in default of any such widow or 
of any son adopted by her under the condi¬ 
tions laid down in the previous clauses and 
cl. (11) comes into operation in default of any 
heir under cl, (10). Clause ( 11 ) begins‘‘or 
in default of any such descendant then'’ to 
persons described in cl. (11). Apparently 
under the scheme of the devolution of pro¬ 
perty laid down by the Act no estate de¬ 
volves under cl. (11) until the previous clauses 

have exhausted themselves, that is, till after 
the death of the widow. It was said by 
their Lordships in one of the Biru'<i 
Mehnon cases aheady referred to 
Xarindar Bahadur Singh v. Achal 
Ram (8)] that the effect of cl. (11) 
simply to refer the parties to tlie lawAvhich 
would govern the descent when the special 
provisions of the Act are exhausted, 
long as the widow is alive those provisions 
would not be exhausted and no rights of any 
heir under cl. (11) would vest during the 
lifetime of the widow. The language of 
cl. (7) leads to the same conclusion. There 
is no mention of a life-estate such as to 
raise an inquiry as to what became of the 
remainder. The Act directs that such estate 
shall descend to the widow, the qiialihea- 
tion being that it shall be for her life. Sh® 
is not an heir but she does inherit the 
property (see definition of “heir” ins. -J- 
Not being an heir she is debaiTed from 
transferring property during her lile be¬ 
cause the provisions of s. 11 will not apply to 
her but during that term she is vested with 
the full estate. 

Though the appeal must fail on ourfindiD^ 
already recorded we proceed to record 
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finding on the other issues as we proposed 
doing at the outset. 

The next question is whether the pro¬ 
perty would have vested in the plaintiff if 
there were a vesting of the remainder in 
addition to the life-interest of Taiyaba 
Begam. Admittedly the sanad will control 
the provisions of cl. (11) as laid down by 
their Lordships of the Privy Council in 
Debi Bakhsh's case (10) already referred to. 
The question then is whether under the 
grant printed in Appendix D at page 556 
of Ohhail Behari Lai’s taUiqdari law, a 
female is excluded only for herself or 
for her entire line of descent. The 
question arose in the Maniarpur case, 
Gkulam Abbas Khan v. Bibi Umma- 
tul-Fatima (11) and two learned Judges 
of this'Court differed in opinion. Before 
the Privy Council the appeal was dis¬ 
missed on the ground that the provisions 
of s. 22 did not apply to the parties to that 
suit, so the further question of the exclu¬ 
sion under the sanad was not discussed 
[Gkulam Abbas Khan v. A matul Fatima (12)J. 
The question is of considerable difficulty 
audit will not be possible to pronounce 
an opinion with confidence. The words 
used are that the estate shall descend to 
the “nearest male heir according to 
the rule of primogeniture." The words 
“ male heir ’’ are not terms of art. The 
expression in use in 1869 in English Law 
to exclude a female line was “ heir male." 
In 1914 the House of Lords interpreted the 
term “ nearest male heir " in an appeal in 
the ca^se oi Lightf oat V. Maybenj (13). The 
words were interpreted as meaning the tes¬ 
tator’s nearest male relative and not in a 
technical sense as meaning the testator’s 
heir being a male. The words will, there¬ 
fore, exclude a female but not a male 
descendant of a female. In Gkulam Abbas 
Khan v. Ummatul Fatima (12), their 
Lordsliips were of opinion (see page 121 
of the report) that the estate prescribed by 
the sanad was something remotely akin to 
an estate in tail male according to the 
English Law, but the kinship was not close 
because a power of alienation, unknown to 
an English estate tail, unless the entail is 

(11) 31 Ind. Cae. 7-18; 18 O. C. 188; 2 0. L. J. 636. 

(12) CO Ind. Cas. 937; 24 O. C. 118; 19 A. L. J. IS.l; 
40 M. L. .1. 577; 8 O. L. J. 225; (1921) M. W. N. 319; 
43 A. 297; 29 M. L. T. 409; 34 C. L. J. 113; 11 b. 
W. 080; 48 I. A. 135 (?. 0.). 

13^ (1914) A. C. 782; 83 L. J. Cb. 627; 111 h. T. 
; 56 a J. 609. 
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destroyed, was an essential j)art of the 
document. We shall not be justilied in 
presuming from those words that their 
Lordships decided that the descendants 
of a female were excluded under the sanad. 
We think that the words should be inter¬ 
preted with reference to the circumstances 
of the year 1869 and not with reference to 
any technical ideas and expressions used 
in Englisli Law. The opinion of Mr. Justice 
Stuart at page 223* of the report in Mannir- 
pur case, Gliulam Abbas v. Bibi Ummatul 
Fatima (11) appears to be based on a sound 
principle. He said: “I am unable to see how 
the principles of English Law witli regard 
to succession can afford any assistance in the 
determination of the person who has a 
right to succeed under tlie terms of the 
5anad, for, as has already l)een stated, the 
estate created under the terms of the sanad 
is not an estate known to the law of 
England and I can find no general princi¬ 
ples in the law of Jhigland which can be 
applied to an estate unknown tolliat Law. 
The general principles governing succession 
to an estate known to the law of England 
are based upon convention and in some 
instances upon legal lictions peculiar to 
each form of estate and tliere is no general 
principle of succession in the English law 
which, according to my view, could have 
been in the minds of the framers of the 
sanad." The learned Judge, however, went 
on to examine English cases for an interpre¬ 
tation of the words “nearest male heir" and 
it seems that those cases cannot be quoted as 
an aiithorily after the decision of the House 
of Lords mentioned above. The learned 
Counsel for defendants has quoted the 
English cases examined by the learned 
Judge, ill support of liis view. The expres¬ 
sions used in all the cases were different 
from the one used in the sanad, they were 
“eldest male lineal descendant," “male 
de.scendant” and “issue male." One more 
case quoted bj’ him was Doe v. Angell (14), 
where the words “male lieir " were held to 
mean male heirs connected Ihrougli males. 
The words were in that case interpreted 
in their technical sense as if thej' were 
“ heir male " and the House of Lords after 
discussing the reasoning of this judgment 
has explained in 1914 Appeal Cases 
[Lightfoot v. Maybeny (13)] that this in¬ 
terpretation depended on the context of 

(in ( 1816 ) 115 K. R 1290; 9 Q. 13. 328; 15 L. J. Q. 
13. 19.3; 10 Jur. 705; 72 R. R. 270, 

■ ■‘♦Page oi W Q. O.—J " ’ 
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the Will in that ease. In the sawtd the 
only other words in the context are " accord¬ 
ing' to the rule of primogeniture." These 
words only mean .seniority of line and not 
of birth. Tiiey do not help to explain the 
words ‘'nearest male heir." Just as in 
Wills, the House of Lords based the inter¬ 
pretation on the other clauses of a Will, 
we are of opinion that in discovering the 
meaning of the words used in the scniad, 
we should be guided by the known inten¬ 
tion of the grantor, the circumstances of 
the vear 18G1)* and Indian conditions and 
habits of thought. 

The other learned Judge Mr. Justice 
Kanhaiya Lai (report page 255) was of opinion 
that the disability attached to the sex and 
the exclusion did not cover every male des¬ 
cended from a female line. The learned Judge 
is a great authority on talurjdari law, so, it is 
with great respect, that we give our opinion 
that the exclusion was not confined to sex 
but to family. The Government which grant¬ 
ed tlie sanad desired that family dignity 
should be preserved, that property should 
remain in the possession of one man of the 
family and that the other members should 
look for support to the taluqdar. The fami¬ 
ly will not be preserved if the lahiqdari 
estate goes to another family to which a 
daughter is married and a male of that 
family succeeds to the taluqa in i)reference 
to agnates of the taluqdar. The taluqa 
will pass to a family other than the one for 
whose preservation and dignity the grant 
was made and the members of the family of 
the original taluqdar would be left without 
means of maintenance. We may also point 
out that Government did not desire military 
service from the grantee, which may be a 
valid reason for the exclusion of a female. 
In fact, certain estates were actually granted 
to ladies and sanads issued to them. Each 
of such ladies became a fresh stock of des¬ 
cent. If the exclusion of a female was de¬ 
sired by the grantor and not of a line des¬ 
cended from a female, a sanad would not 
have been granted to a female. We agree 
with another reason given by the learned 
Judge for his view that if the male de¬ 
scendants of famale line are excluded there 
will be a greater likelihood of escheat or 
forfeiture to the grantor, that is Government, 
which cannot be supposed to have contem¬ 
plated such a result, when it is well-known 
that after confiscation it chose to exercise 
grace to-the fullest extent and make for¬ 
feiture of escheat as remote as possible. 


This consideration, however, cannot have 
greater force than the consideration of the 
dignity and well-being of the family of 
the original taluqdar. It is significant that 
where a daughter’s son is declared to he a 
successor of the taluqdar under cl. (4) of 
s. 22 the condition laid down is that this 
son must be one who has been treated by the 
taluqdar in all respects as his own son. 
Where this happens the successor 'will be 
considered a member of the family of the 
taluqdar and not of the family of his real 
father. In some of the correspondence 
which passed between the Chief Commis¬ 
sioner of Oudh and the Governor-General 
relating to the wording of the sanad^ expres¬ 
sion was given to the view that the succes¬ 
sion should be confined to the nearest male 
line .—see Oudli Papers 18G5, page 97 and 
page 111 of Clihail IBeliari Lai’s Book). 

When the Act of 1869 was amended in 
1910, cl. (I) regarding tlie succession of a 
daughter's son was omitted and the Select 
Committee did not approve of the sugges¬ 
tion that special provision should be made for 
the case of a daughter on the ground that 
the intention of Government at the time of 
making the grant was to preserve the family 
of the original taluqdar. They ohseived: 
“Apart from the fact that in a large number of 
families the daughter isexcluded by custom 
it appears to the Committee that any special 
provision which would result in the passing 
of an estate into another line of succes¬ 
sion is undesirable as being inconsistent 
with the scheme of the Act” (See Chhail 
Behari Lai, page 456, bottom of the page.) 

Ordinarily in a Muhammadan family* 
where a custom of exclusion of females pr^ 
vails, the entire female line is excluded and 
not only the female on account of her sex, 
admitting her male issue to succession. _ 

As we have already stated the matter is 
not free from doubt and no purpose will be 
served by multiplying references to nilm^ 
which do not definitely decide the poinj- 
On a balance of reasoning our opinion is 
that not only a female but her whole line 
is excluded undey the sanad. . , 

Coming to the Will its genuineness i® 
mitted by the appellant in this Court. Ibe 
contention is that it is not valid or operative. 

The Will.is printed at page 44 of Part III o 
the Printed Record, and the office is direct¬ 
ed to get the registration endorsement 
printed also in case there should bean 
peal from the decision of this Court, fne 
registration endorsement on this docuroent 
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is of importance and it is hoped that in 
future the office and Counsel of parties will 
use their discretion in getting important 
registration endorsements printed, though 
such endorsements do not require to be 
printed as a general rule. The Will is 
signed by Syed Kazim Husain with his own 
hand and dated Saturday the 12th May 1877. 
After signature it was deposited with the 
Sub-Resgistrar of Lucknow. Neither the 
envelope containing the Will at the time 
of the deposit nor an entry in the particular 
official's register is on the record, so it is 
not possible to say when the deposit was 
made. On 15th January 1887 Kazim Husain 
took the document out and presented it 
for registration in the office of the Sub- 
Registrar of Lucknow City. This fact is 
noted on the Will and the signatures of 
Kazim Husain and the Sub-Registrar are 
appended below. Helow this, the Sub-Re¬ 
gistrar or his clerk made the following 
entry: 

“Execution and completion of this deed, 
contents whereof were read over, was ad¬ 
mitted by Syed Kazim Husain, occupation 
iahiqdari, son of Syed Muzaffar Husain 
caste Syed, resident of Waira Qazi, Pargana 
Hisampur, District Bahraich, age about 50 
years, face pitted with small-pox marks, 
stout body, tall in stature. The said Kazim 
Husain was identified by SyedShafi Haider 
('whose description is given) and by Chandi 
Prasad (whose description is given). The 
said witnesses are known to Dost Moham- 
mado Khan, occupation service,son of Imam 
Khan (and further description) and the said 
Dost Mohammad Khan is known to me, the 
registration officer." The date is 15th Jan¬ 
uary 1887 and then follow the signatures of: 

% 

Syed Kazim Husain. 

Syed Shaft Haider. 

Chandi Prasad. 

Dost Mohammad Khan Daftri. 

Bankey Lai. English Clerk of the 

Registered Department at Lucknow. 

To come to a decision on the question of 
the validity of the Will, we must first settle 
the requirements of a Will made by a taluq- 
dnr under the Oudh Estates Act under the 
circumstances of the present case. The 
lady was a privileged person as the next 
successor to the taluqdar under cl. (7) of s. 22, 
so in her case the directions of s. 13 need 
not be carried out in making a Will. Section 
19 of the Act applies to all Wills made by a 
so the pexsent Will must confonn 


to the provisions of s. 50, of the Indian 
Succession Act, X of 1805. Registration 
cf the Will was not necessary. Under s. 50 
of the Indian Succession Act every testator 
must execute his Will according to the fol¬ 
lowing rules: — 

(1) The testator shall sign... 

(2) Tlie signature...shall be so placed that 
it shall appear that it was intended there- 
l)y to give elfect to the Avriting as a Will. 

(3) The Will shall be attested by two or 
more Avitnesses each of Avliom must have 
seen the testator sign...or had received 
from the testator a ])er5onalacknoAvledgment 
of his signature... and each of tlieAvitnesses 
must sign the Will in the presence of the 
testator, but it sliall not be necessary that 
more than one Avitness be present at the 
.same time, and no particular form of 
attestation shall be necessary. 

In tlie present case all these provi- 
sion.s appear to us to have been coni- 
ydied Avith. The testator did sign llie Will 
in 1877 AA’hich is admitted. In 1887 he 
personally acknowledged his signature in 
the ])resence of four Avitnesses avIio put 
down their signatures on the document. It 
is admitted by the appellant that docu¬ 
ment is more than 30 year.sold, tliat it Avas 
produced from proper custody and that all 
the Avitnesses are dead, so the presuniption 
must be made under s. 90 of the Evidence 
Act that tlie attestation was duly made, that 
is, that the witnesses signed in the presence 
of the testator. 

The Will Avas'heldby tAvo learned Judge.s 
of this Court (who arenoAv Justices Piggott 
and LindsayJ to ha\'e been duly executed 
and attested. One Sj'ed Hasan sued Taiyaba 
Begam for possession on the ground 
that lie was a brother of Syed AH, an adopted 
son of the last taluqdar and subseciueutly 
deceased. One of the defences of the 
lady AA'as that the Will gave her an absolute 
right to the property and that even if the 
adoption were proved, an adopted sonAA’ould 
have no property left to succeed to under 
cl. (5) of s. 22 of the Act of 1869. The plaint¬ 
iff in the present suit was a party to that 
litigation but as he and Taij^aba Begam 
Avere arrayed on the same side as defend¬ 
ants, the decision in that suit that the Will 
was operative does not bind the plaintiff in 
this suit. 

At the same time, the opinion of tAVo such 
eminent Judges deserves respect andsliould 
be followed unless Ave find cause to disagree 

Avith their reasoning. Mr. Justice Lindsay 
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correctly pointed out ypage 077 of the report) 
that execution under s. 50 included the 
testator's signature and the attestation hy 
T:\'itne5ses and as there was no attestation 
in 1877, the Will was not executed 
till 18S7. ]\Ir. Justice Figgott observed 
(pige 007 of the report); “On 12th May 
1877 witliin 3 years of his coming into pos- 
pessionof the Waira Qazi estate Mir Kazim 
H'lsaiii, being then about-15 years of age, 
executed this Will in favour of his wife 

Taiyaba, then a young woman 
of 17 and deposited it in a sealed cover at 
the olTice of the Sub-Registrar of Lucknow. 
Tile Will as thus executed had not been 
signed by any attesting witness. More than 
0 years later the fact that an unattested 
Will thus deposited would not satisfy the 
requirements of the law must have been 
brought to tlie notice of the testator, and 
we find that on the 15th January 1887, Mir 
Kazim Husain went to the Sub-Registrar’s 
Office at Lucknowtook out the Will in ques¬ 
tion from the sealed cover and formally 

presented it for registration.^lir Kazim 

Husain presented the document to the 
Sub-Registrar for registration as a Will 
and admitted its execution in the 
presence of 3 attesting witnesses and 
these witnesses as well as Mir Kazim 
Husain himself proceeded to sign the docu¬ 
ment at the back in the proper places below 
the registration endorsement. According to 
the view repeatedly expressed by various 

Judges of the Calcutta High. Court.these 

proceedings amounted to an attestation of 
the Willsufficientto satisfy the requirements 
of s. 50 of the Indian Succession Act (Act 
X of 1865). This view seems to me both 
good law and good sense, as there cannot 
be the shadow of a doubt regarding the 
purpose and intention of Mir Kazim Husain 
in tluis getting the Will registered. He de¬ 
liberately re-afiirmed after an interval of 
more than 9t years his intention of making 

Musammat Taiyaba Begain his legatee. If 

he did not copy out the Will on to a fresh 
piece of paper and sign it over again in the 
presence of the vSub-Registrar and the identi¬ 
fying witnesses, the only possible reason for 
this was that he did not think it necessary 
to take the trouble to do so. He undoubted¬ 
ly signed the paper in two jilaces on the 
back, and at the foot of the registration en¬ 
dorsement in the presence of the Sub-Reo-is- 
trar and of the attesting witnesses.” 

^ We have omitted from the above - quota¬ 
tion the learned Judge’s reference to three 


places where the Will has been signed in the 
body of the document to verify thickening 
of letters or correction. The matter, in our 
opinion, is not of any importance in either 
case, whether these signatures were made 
by the testator in 1877 or 1887. The testa¬ 
tor’s signature may be taken to have been 
appended in 1877 but the document was 
completely executed in 1887 when attesta¬ 
tion was obtained. 

The appellant’s learned Counsel has 
criticized this view on tlie ground that the 
Will was taken out with the object of get¬ 
ting it registered and not with the object of 
getting it attested. Why this should bewas 
not explained. In fact, registration was not 
necessary even if the provisions of s. 13 of 
the Ondh Estates Act applied because 
according to the definition of the word 
‘registered’ in Act I of 1869 as amended by 
Act X of 1885, the deposit of a Will with a 
Registrar amounted to registration. Act 
X of 1885 was made retrospective except 
with respect to certain Wills which were 
declaredtobe invalid forwant of registration 
by a judicial decision pronounced before 
the passing of the Act. This Will did not 
come within the saving clause. The greater 
probability, therefore, is that the defect, of 

which the taliujdar was appraised, was one 

of attestation and not of registration. 

The appellant’s leamed Counsel referred 
us to Jarman on Wills and to an English 
case reported in Dunn v. Dunn (15). The 
case does not agree on facts because in the 
English case the Will had already been exe¬ 
cuted, that is signed and attested and the 
question Avas Avhether a subsequent signing 
and attesting amounted to a re-execution or 

not. In the present case we have seen that 
in 1877 there was no execution of the \Vill. 
In the two cases, different considerations 
will prevail. It should also be noted that 
in the English case a decision in favour of 
re-execution Avould have deprived a legatee 
of the Will of his legacy because he happen¬ 
ed to be a witness to the alleged re-execution. 
The testatrix, therefore, had no intention of 
re-executing the Will and deprive a legatee 
of his legacy, while in the present case we 
have come to the conclusion that the pur¬ 
pose of the testator in taking the Will out 
of deposit and producing it publicly before 
the Sub-Registrar Avas to remedy the defect 
of the previous want of attestation. Reliance 
AA'as placed on behalf of the appellant on the 

(15) (1863) 1 P. & D. 277. 
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principle enunciated in Jarman at page 117 
last para that in every case the Court must 
satisfy itself that tlie names were written 
animo atestandi. Such an intention is to be 
concluded from the general circumstances 
which vary in every case. Indian Courts 
have held for a long number of years that 
registration proceedings like those connect¬ 
ed with the present Will disclose an inten¬ 
tion of attestation on the part of the wit¬ 
nesses who signed the registration endorse¬ 
ment. 

Three cases of the Calcutta High Court 
are in point here and may be examined in 
detail: Huito Sundari Dahia v. Chunder 
Kant Bhnttacharjee{liy)y Nitye Gopal Sircar 
V. Nagendi'a Nath Mitter Moziimdar (17) and 
Amarendra Nath Chatterjee v. Kashi Nath 
Chatterjee (18). 

In the case reported as Hiirro Siindari 
Dabia v. Chunder Kant Bhattacharjee (16) 
the Will prior to registration was not pro¬ 
perly attested and the Bench proceeded to 
consider how far the registration proceed¬ 
ings would amount to attestation. 

The learned Judges observed:— 

“When the testatrix admitted before the 
Registrar her execution of the Will, she was 
identified on that occasion by one of the 
same persons who profess to have witnessed 
her signature to the Will. Upon her admit¬ 
ting before the Registrar that the signature 
to the Will was hers, the Registrar signed 
his name as attesting her admission and 
apparently the other witness did the same. 
Now, if these persons signed their names 
in the presence of the testatrix as attesting 
her own admission that she had signed the 
Will, we think that would be sufficient, as an 
attestation, to satisfy the requirements of 
the 50th section” of the Indian Succession 
Act). 

Here the witness and Registrar had not 
the special purpose of testifying that the 
lady executed the Will: one signed because 
he identified the lady to the Sub-Registrar 
and the other in the discharge of his duty 
to certify to his endorsement. At the same 
time they received from the testatrix a 
personal acknowledgment of her signature 
as required by cl. (3) of s. 50 and this fact 
was considered sufficient to constitute them 
attesting witnesses. 

The Judges relied here on a ruling of 
1876, indicating the length of time for which 

6 C. 17; 6 0. L. R. 303; 3 Ind. Dec. (n. b) 12. 
n C. 429; 5 Ind. Dec. (n. s.) 1016. 

27 0. 169; 14 Ind. Deo. (.v. e.) 111. 


( 10 ) 

(17) 

(18) 


this opinion has been held by the Calcutta 
High Court. 

In this case witnesses were alive and the 
case was remanded for evidence to prove 
that the acknowledgment was made by tlie 
testatrix in the pre.sence of the Sub-Regis¬ 
trar and the Avitness and that they signed 
in her presence. These points we shall con¬ 
sider presently. 

In Nitye Gopal Sircar v. Nagendra Nath 
Mitter Mozumdar {\7) the attestation Avas 
defectiA^e as the Avitnesses liad put their 
marks and not signed. Tlie defect aams held 
to liave been remedied by the registration 
endorsement. The same principle Avas fol- 
loAA'ed as in Jlunv Sundari Dahia v. 
Chunder Kant Bhattacharjee (16) and re¬ 
mand Avas similarly made. 

In Amarendra Nath Chatterjee y. Kashi 
Nath Chatterjee (IS) the registration 
endorsement and signatures below it were 
accepted as attestation of the Will and no 
remand Avas made. The Judges presumed 
that the Sub-Registrar and Avitnesses must 
have been present Avhen the testator acknoAA'- 
ledged execution and that they must have 
signed in his presence. 

In a Bombay case [Manickbai v. 
Hormasji Bomanji (19)], it Avas considered 
sufficient compliance Avith the provisions of 
cl. (3) of s. 50 if the testator made the 
Avitnesses understand that the paper Avliich 
they attested Avas his Will, though they did 
not see him sigji it or see his signature on 
the paper. 

In the present case the testator acknoAV- 
- ledged in the presence of all the per.^ons 
Avho signed beloAv the endorsement that the 
paper Avas his Will. The Statute LaAv in 
India is no doubt based on the principles 
of English LaAv but in its application, Ave 
should follow the opinion of Indian Courts 
acquainted with Indian Avays of life and 
thought and not of English Courts, Avhich 
deal Avith people Avidely different from 
Indians in their social habits and intel¬ 
lectual deA’elopment. 

There can be no doubt that according to 
Indian authority, the Avitnesses in the Sub- 
Registrar’s office Avould be attesting Avit- 
ne.sses. if acknoAvledgment was made by the 
testator in their presence and they signed 
in the presence of the testator at the same 
time or separately. We are of opinion that 
under s. 90, these presumptions should be 
clraAvn A\*ith respect to a document more 

(19) 1 B. 547; 1 lud. Jur. 630; 1 Ind. Dec. (n. b.) 
362. 
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tlian l>0 yoavri ulJ. In ad'litioii to tliis, it 
13 certain that, in any event, the Sul)- 
Kegistrar Mr. Limoln ajul tlie witness 


Shall llai k-r salislied both 
ments. lly presenting the 
testator acknowledged the 


tiiese require- 
docuinent the 
AVill to be his 


own and Mr. Lincoln signed this endorse¬ 
ment of ])resentation. A lot more had to 


be done and tlie testator could not have 


disapj)eared from the oflice when Mr. 
Lincoln signed. Shah Tlaider is a brother 
of Taiyaba Begain, so he must liave ac¬ 
companied the testator to the oflice and 
arrived and left with him. It may l)e taken 
as certain that he heard the admission of 
the te.stator and signed in his presence. 
Llaintitf sued Taiyaba Begam when the 
witnesses of the office of the Sub-Registrar 
were alive and the question of attestation 
of the Will was brought into issue there. 
As the Will was accepted by this C’ourt as 
duly executed in another case, the plaintiff 
absented himself and let his suit go against 
him in default, knowing the hopelessness 
of his contention. Though the Sui:)ordinate 
Judge in that suit purported to act under 
O. XVII, r. 3 and to decide on the merits, 
we are of opinion that the provisions of 
r. 2 applied and the dismissal was one 
under O. IX, r. 3. The decision is, there¬ 
fore, not a bariunder s. II, C. P. C. At the 
same time, tlie plaintiff's conduct at tlie 
time entitles the defence to indulgence 
here when we consider the question of 
attestation. 


Wedonottliink that theOudh cnse[Bh<iiya 
Trihkuivan Dat Ram v. Bhaiya Shamh/ni 
Dat Ham (20)] quoted on behalf of the 
plaintiff appellant, is applicable. In that 
case the Will was completely executed before 
it was taken to the office of the Suh- 
Kegistrav and the contention was that there 
was a I'e-execution at the time of registra¬ 
tion so as to satisfy the requirements of 
s. 13 of the Act of 1809 that the Will must 
be registered within one month of its 
execution. This contention was repelled 
by a Bench of this Court only so far that 
such a re-execution, if any, was not the 
execution intended by s. 13 because to hold 
otherwise would be to render the pro¬ 
visions of that section, requiring registra¬ 
tion to take place within one month, 
entirely nugatory since, whenever the 
testator might choose to register or deposit 
his Will, he could always bring himself 


1,20) Scleok Case No. 222, 


within time (page 25 of the report). In the 
Will before us there was no execution ])rior 
lo registration and the only execution of the 
Will took place on 15th January 1887, when 
the Will was registered. 

This case was specially relied on, in case 
registration of Kazim Husain's Will be con¬ 
sidered necessary Tinder s. 13. It was 
argued that according to this ruling there 
was no registration within one month. We 
do not agree. The Will was executed on 
15lh January 1887 and registered on the 
same date so it was properly registered 
under s. 13 if the jirovisions of that section 
applied. We hold that the Will is valid and 
operative. 

We have already indicated our opinion 
that the decisions in the previous suits 
brought by Syed Hasan and by the plainl- 
ilY do not operate as rea judicata. We are 
in disagreement with the opinion of the 

learned Judge of the lower Court where he 
held that dismissal of the plaintiff's pre¬ 
vious suit Tvas a l^ar to the present suit. 
may add here one more reason why the dis¬ 
missal of the plaintiff’s previous suit is not a 
bar to the present suit. That suit related 
to a non-taluqdari property and the pro¬ 
visions of s. 19 of the Ou'dh Estates Act 
would not apply to a bequest by a taluqdar 
oi r\on-taluqdavi property. The formality 
of attestation was not necessary for a Will 


be valid in the previous suit. 

Estoppel is urged by some of the defend- 
ts, Tvho are designated by the numbers 
ven to them in the nlaint in Issus Xo. 20 


has not raised such a plea in the hope, pos- 
sibl)', of suing for the recovery of the pr|> 
perty transferred by the lady to the plaintiff 
in 1913. He alleged that the deed of 
transfer was obtained by the plaintiff by 


fraud. Such an attitude of hie, however, 
does not close this defence to the transferees 


of the lady. 

This part of the case was argued wim 
skill before us on behalf of the respond¬ 
ents concerned. It was conceded by the 
appellant that an estoppel available to tJie 
lady will be available to her transfereefl 
{Rajkumar Jagannath Prashad Singh v. Sy^d 
Abdullah (21).] 

We must, therefore, consider whether the 
plaintiff is estopped from denying the 

(21) 4.5 Ind. Cas. 770; 45 I. A. 97; 16 A. L J 576; 
5 P. L. \y. 83; (1918) M. W. N. 406; 22 C. W. 

8 L. W. 163; 24 M. U T. 62; 28 C. L. J 1^ ® 
Horn. L. R. 851; 35 M. L. J. 46; 45 C. 90Q (P- 
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lady's full ownersliip of tlie property in 
suit. 

On tho deatli of Kazini Husain, there 
were five claimants to his property, the 
widow under his Will, the plaintiff, t\vo 
cousins Karamat Husain and Fida Husain 
and Syed All on the basis of adoption. 
There was contest between all of them in 
the Revenue Court as is apparent from copies 
of various papers on the record (E^s. D-4,37, 
D-2and D-3 pages 112,125, lOSandllOof the 
printed record). Mutation was ordered in 
favour of the lady on 2nd Xovember 1804 
(page 131). Syed Ali died after this.^ Ilis 
brother Syed Hasan and the plaintiff took 
proceedings in the Civil Court by separate 
suits. We have already seen how both these 
suits were dismissed in 1913. Later in the 
same year, on 8th Xovember 1913, the lady 
transferred 5 annas 6 pies share to the 
plaintiff by a deedtpage 77). Itmentionsat 
the commencement how Syed Hasan’s suit 
was dismissed up to the Court of the 
Judicial Commissioner. The transferor 
asserts that she was owner and in full pos¬ 
session of the taluqa and was making the 
transfer after mutual consent and settle¬ 
ment. An encumbrance of over Rs. 21,000 
on the estate is recited and the obligee is 
made liable to pay a little over Rs. 7,000 
of this burden. Finally, it is stated that 
the obligee, his heirs and successors have 
got no claim against the transferor, her 
heria and successors. 

The plaintiff’s plea was that he had noth¬ 
ing to do with the transfer and was not 
bound by a unilateral contract. This is 
not correct. When the plaintiff’s sister 
Musammat Askari Begam executed a deed 
of relinquishment in favour of Taiyaba 
Begam (page 81), the plaintiff was fully 
identified with that transaction. This deed 
was executed 19 days later, on 27th Xo¬ 
vember, but both were registered the same 
day and at the same place, the house of 
Taiyaba Begam. The deed is signed by the 
plaintiff on behalf of his sister. The re¬ 
gistration endorsement on this deed shows 
that the deed was read over by the Sub- 
Registrar to Mitsammat Askari Begam in 
the presence of the plaintiff, who signed 
below the registration endorsement on be¬ 
half of his sister. In this deed is recited 
the fact ol the transfer in favour of the 
plaintiff and of Musammat Taiyaba Begam 
being owner and in possession of the taluqa. 
Another recital is ‘‘The said aunt is welcome 
to enjoy proprietary rights of every .sort in 
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the property left by Mir Kazim Husain 
deceased." After this, there canuct be a 
shadow of a doubt that the recitals in tlu' 
deed of transfer were made with the know¬ 
ledge and consent of the plaintiff and tliat 
in lieu of immediate possession of 5 annas 
(i pies share he acknowledged the lady to 
be full proprietor of tlie rest of the estate 
When the lady ai>plied for mutation in 
favour of the plaiiititf, he made a statement 
in the Revenue Court on lllh May 1911 
(page 180) to the following etfect : "It is, 
therefore, prayed that mutation of names be 
elfected in favour of the deponent acconling 
to the application of MasanDimt Taiyaba 
Begam and on the basis of the registered 
deed of transfer." The plaintilT, therefore, 
in exiilicit words admitted the binding 
character of the terms of the transfer as 
stated by the lady in the deed and his 
ownership and possession on those terms. 
After the lady’s death, tlie jdaintiJf did 
not claim a falling in of a vested remainder. 
When Ali Haider applied for mutation of 
names with respect to the entire (u/ar/r/, 
the plaintiff objected with respect to 5 
annas 0 pies share only and based his title 
on the lady’s title and deed of transfer in 
his favour and not on any claim of a re¬ 
versioner (page 202). 

The lady received the plaintiff’s reju-e- 
sentation that he admitted the validity and 
operative nature of the Will in lier favour 
and her to be full owner of the Waira 
tjazi estate. Upon such representation she 
was induced to change her position and 
part with H3rd of the property during her 
lifetime. The plaintiff cannot now 
i)e allowed to deny the truth of that re¬ 
presentation in a suit between himself and 
the representatives of the lady. This is 
exactly the kind of estoppel defined in 
s. 115, Evidence Act. 

It was argued on behalf of the plaintiff 
that the transfer was only an acceleration 
of a portion of the plaintiff’s vested interest. 
He, however, did not make any such state¬ 
ment on oath in the present suit nor are 
there any papers on the record to induce 
the Court to hold that such were the terms 
of the agreement between him and the lady, 
which resulted in the transfer. 

The suit must in any case fail against 
these particular defendants Nos. 12 to 17 and 

19 to 23. . . , 

The case of defendants Nos. 3 and 9, 

who raised a similar plea is different. They 
are transferees of the defendant No. 1 Ali 
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Haider, ■who denied the clYeclive nature 
of the transfer in favour of the plaintiff. 
The plea is, therefore, not open to them 
and is disallowed so far as they are con¬ 
cerned. 

The apiteal must fail and is dismissed 
with costs. Kight Pleaders have been allowed 
fees in the Trial Court. This is not excess¬ 
ive when the number of defendants was 20. 
When ])arties are different they are not 
bound to engage the same Pleaders. The 
legal fee for one Pleader according to the 
valuation of the suit would be Rs. 1,600. 
The total amount of fees allowed to differ¬ 
ent Pleaders by the Trial Court comes to 
oulyKs. 2,327, which is less than the fee due 
to two defendants, defending a suit sepa¬ 
rately. We, therefore, maintain the lower 
Court's decree as to costs. 

In this Court Pleader's fee shall be 
allowed to the clients of Mr. Shaliinshah 
Husain, Mr. Zahur Ahmad, and Mr. Mojiz 
Husain according to certificates filed by 
these Pleaders. No other Pleaders’ fees 
sliall be allowed. 

7’- K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 478 op 1924. 

August 28, 1924. 

Present: —Mr. Justice Suhrawardy 
and Mr. Justice Chakravarti. 
NIRMAL KUMAR SINGH NOWLAKSHA 

—Petitioner 


V€^)*SUS 

The commissioner of INCOME- 
TAX, BENGAL— Opposite Party. 

hicome Tax .flcl {XJ of 1022), ss. 23 (i), GO (2) (3) 
- -Heturn, doubt as to coin'ectness of—Failure to oiVe 
assessee notice—Reference to High Court. 

An Income Ta.x Officer not being satisfied as to the 
correctness of the return submitted by the assessee 
assessid the tax payable without serving upon him a 
notice under s. 23 ^2) of the Income Tax Act and with¬ 
out giving him au opportunity to produce evidence in 
support of the return. The assessee’s appeal to the 
Assistant Commissioner having been rejected he 
applied to the Commissioner, praying that the aues- 
lion be referred to the High Court. The Coimnis 
®^'g^^fefused to do so and the petitioner obtained 

field, that the question challenged the very founda. 
tion of the aesessmeut and arose upcn the proceeding! 


adopted in the case and should, therefore, have been 
referred to the High Court, [p. 521, col. 1.] 

Rule against an order of the Commissioner 
Income Tax, Bengal. 

Babu Tarak Chandra Chakravarti and 
Profulla Chandra Chakravarti^iox the Peti¬ 
tioner. 

Babus Snrendra Nath Gu/m, Senior Go¬ 
vernment Pleader, for the Opposite Party. 

JUDGMENT. 

Chakravarti, J. —This Rule arises out 
of an application under s. 66, cl. (3) of the 
Indian Income Tax Act, XI of 1922, by an 
assessee under that Act. 

The as.sessee was assessed by the Income 
Tax Officer on the 13th October 1923. 

There was an appeal by him to the 
Assistant Commissioner of the Range Burd- 
wan and this appeal was dismissed on the 
31st January 1924. 

The assessee then made an application, 
after the required deposit, to the Commis¬ 
sioner under cl. (3) of s. 66 of the Act pray¬ 
ing that he might refer to the High Court 
a question of law which he submitted arose 
out of the proceedings but the Commis¬ 
sioner refused the application on the ]4th 
March 1924. 

The petitioner ■ then moved this Court 
under cl. (3) of s. 66 of the Act praying that 
this Court might require the Commissioner 
to state the case and refer it to the High 
Court and this Court issued the Rule which 
has now come up for decision before us. 
The Government have appeared through 
the Senior Government Pleader to show 
cause against this Rule. 

The question of law which, the petitioner 
urges, arose in the case was that after the 
return required under s. 22 of the Act was 
filed by the Assessee, the Income Tax 
Officer might either accept the return and 
assess him accordingly or if he had reason 
to believe that the return made under s. 22 
w'as incorrect he was bound to serve upon 
the person who made the return a notice 
under cl. (2) of s. 23 requiring him, on a 
date specified, to produce any evidence on 
which such person may rely in support of 
the return. In the present case, although 
the Income Tax Officer refused to accept 
the return filed on the 11th October 19!^^ 
as correct, he assessed the tax without 
ing any notice as provided for by s. 
cl. (21 and gave no opportunity to IM 
petitioner to produce evidence in supp^ 
of his case. The procedure followed by 
the Income Tax Officer was contraiy to 
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law and that the assessment made was 
illegal. The facts shortly stated are 
these :— 

That the petitioner, a resident of Azim- 
ganj in the District of Murshidabad, 
carries on business in jute and other com¬ 
modities in various districts and also in 
Calcutta, 

That the petitioner was served with a 
notice under s. 22 of the Act to file a 
return which he eventually filed on the 
11th October 1923 together with his ac¬ 
counts. 

That the Income Tax Officer was not 
satisfied with the correctness of the return 
but assessed Rs. 12,919-1-1 as the tax pay¬ 
able by him on the 15th October but it ap¬ 
pears no notice under s. 23, cl. (2) was serv¬ 
ed nor any formal evidence was called for 
or taken. 

Then the various proceedings to which 
I have referred took place and eventually 
this petition under s. 06, cl. (3) of the Act 
was filed before this Court. 

It is quite clear from the record and in ¬ 
deed it is also frankly admitted by the 
Senior Government Pleader that no notice 
as contemplated by s, 23, cl. (2), was served 
before the assessment was made on the 
15th October 1923. It was submitted by 
the learned Vakil that this point was not 
takeir in the Courts below and that the 
question now raised was not “ a question 
of law arising out of such orders ’ as con¬ 
templated by s. 66, cl. (2), inasmuch as 
this question is not found referred to, in 
' the judgment of the Assistant Commis¬ 
sioner- 

We think Bthis would be too narrow a 
view to take of the provision of that sec¬ 
tion. 

The question raised is a question which 
challenges the very foundation of the as¬ 
sessment and we think, it arises upon the 
proceedings adopted in the case. 

We are of opinion, therefore, that “we are 
not satisfied of the correctness of the Com¬ 
missioner’s decision refusing to refer the 
case under cl. (2) of s. 66 of the Act and, 
therefore, we direct that the Commissioner 
do state the case as prayed for and refer it 
to this Court.” 

At this stage of the proceedings we do 
not wish to say more than is absolutely 
necessary to state for the matters now be¬ 
fore us. All that we intend to say is that 
the decision of the Commissioner dated the 
lUlh March 1924 is not correct in that he 
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refused to refer the case to this Court under 
s. 66, cl. (2) of the Act. 

The costs of this Rule will abide the 
result and we a.ssess them at five gold 
mohurs. 

Suhrawardy, J.--I agree. 

K. s. D. Rule confirmed. 


MADRAS HIGH COURT. 

Second Civil Appe.\l No. 593 of 1922. 

September 12, 1924. 

Present : —Mr. Justice Devadoss. 
KANCHINADHAM SURYANARAYANA- 
JIURTHI— Plaintiff—Appell.int 

versus 

BAND! SATYANAKAYANAMURTHI 

AND ANOTHER—DEFENDANTS NoS. 1 AND 2 

—R ESPONDENTS. 

Speci^c Performance-Contract for sale of land — 
Time, whether of essence of contract—Condition, im¬ 
possible, put forward by plainti^^, effect of. 

In rnse.*, of contracts for the .sale of land, time as a 
rule i.s not of the essence of the contract, but it is 
open to the parties to make tiine of the essence of 
tlio contract. To have this effect, however, the 
language of the stipulation must show that the 
intention was to make the rights of the parties 
depend on the observance of the time limit pre¬ 
scribed in a fashion which is unmistakeable. fp. 522 
col. 2.] 

Jamshed Khodaram Irani v. Ihirjorji Dhunjibhai 

Ind .Cas. 246; 40 B. 289; .‘10 M. L. J. 186; .‘i L. W. 
2;19: 19 M. L. T. 184; 14 A. L. J. 225; (1916; 1 M. 
W. N. 229; 18 Bom. L. 163; 23 C. L. J. 358; 20 C. W. 
N. 744; 43 I. A. 26 (P. C.), referred to. 

In a contract for the sale of land a certain period 
was fixed for completion of the contract and a penalty 
was provided for non-performance. A day before the 
expiry of the period the purchaser, without tender¬ 
ing the purchase-money, put forward a demand which 
was not contained in the contract and which was 
impossible of fulfilment within tlie period prescrib¬ 
ed. A further opjJortunity given by the vendor to the 
purchaser to complete the sale was not availed of by the 
latter. In a .s\iit by the purchaser for specific per¬ 
formance of the contract : 

Held, that the parties had attached importance to 
the completion of tlie contract within the period pre- 
s -ribed and that such completion having been made 
in possible by the plaintiff and that ho having failed 
to complete the contract within the further opportun¬ 
ity allowed by the defendant, he was responsible for 
the default and .was not entitled to any remedy, 
[p. 522, col. 2 ] 

8econd appeal against a decree of the 
Court of the Subordinate Judge, Rajahinun- 
dry, ill A. S. No. 52 of 1921 (A. S. No. 24 of 
1921, District Court Godavari), preferred 
against that of the Court of the Dis¬ 
trict Munsif, Amalapuram, in 0. 8. No. 909 
of 1919. 
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Mr. K. Ramcnnurtiii, for tlu? Appellant. 
Messrs. P. SoinasundavtDyi and Sfityanara- 
yana, for the Respondents. 

JUDGMENT. -This second appeal ar¬ 
ises out of a suit for specific performance hy 
the plaintiff. The first point urged in this 
second appeal is that the lower Court was 
wrong in linding tliat there was default on 
the part of the plaintiff. The appellant s con¬ 
tention is that he was ready and willing to 
perform his part of the contract and that the 
default was on the part of the first defendant. 
The contract was entered into, on the 20th 
August 1019, and an advance of Rs. 100 
was paid on that day, the contract was that 
the balance was to l>e paid by 31st August 
1919. On the 30lh August 1919, plaintiff 
sent a registered notice through liis \akil 
to the defendant imposing certain condi¬ 
tions, which were not in the contract of 
sale. Ex. A. In that, he said that the property 
should be divided liy metes and bounds be¬ 
fore the expiry of 24 hours from that date. 
Tlie notice was sent on the 30th August 
1919 and it was not humanly possible to 
have the property divided by metes and 
bounds, within 24 hours from the receipt of 
the notice and that before the end of 
August 1919. The object of the plaintiff 
was evidently to get out of the contract 
by imposing condition not possible to com¬ 
ply with, and that was why he insisted upon 
the first defendant doing something, which 
he was not only not bound to do but which 
was not possible to do within the time al¬ 
lotted to him. Plaintiff knew at the time he 
entered into the agreement for sale that the 
first defendant agreed to sell only his share 
of the property and that he and the second 
defendant were jointly interested in the 
property and that the property agreed to 
be sold was in possession of a tenant. That 
being so, it is quite clear that the object of 
the plaintiff in imposing an.impossible con¬ 
dition was to back out of the contract. The 
Subordinate Judge hf^ given reasons for 
coming to that conclusion and I do not think 
that he has arrived at a wrong conclusion 
on that point. 

It is now urged on the authority of the 
decision of the Privy Council in Jams/ied 
Khodaram Irani v. Burjorji Dkunjibhai i^l) 
that time was not of the essence of the con¬ 
tract and the plaintiff was, therefore, entitl- 

(1) 32 lad. Gas. 246; 40 B. 289; 30 M. L. J. 186; 3 
L. W. 239; 19 M. L. T. 184; 14 A. L. J. 225; (1916) 
1 M. W. N. 229; 18 Bom. L. R. 163; 23 C. L. J. 358; 
20 O. W. N. 744; 43 I. A. 26 (P. 0.). 


ed to succeed in this action. No doubt in 
cases of contracts of sale of land, time as. 
a rule is not of the essence of the contract; 
but it is open to the parties to make time of 
theessenceof the contract. As observed by 
Lord Haldane in delivering the judgment of 
their Lordships of the Privy Council; 

“But to have this effect, the language of 
the stipulation must sliow that the inten¬ 
tion was to make the rights of the parties 
depend on the observance of the time limits 
prescrilied in a fashion which is unmistake- 

able." ^ ^ 

Here, as found by the-learned Subordinate 
Judge, the parties did attach importance to 
the completion of the contract on the 31st 
August 1919, and that is the reason why a 
penalty of Rs. 100 was fixed for non-perform¬ 
ance. Granting for arguments’ sake that 
the fiist defendant was not entitled to consi¬ 
der the contract as broken, on account o 
tlie plaintiff s failure to tender the amountot 

Rs. 500, on or before the 31st, Ex. C 9,,.®^“ 
ly shows that tlie first defendant was willing 
to perform his part of the contract •• 
vided the plaintiff was willing to penorm 
his part. He gave him reasonable tune. ^ 
is seen from Ex. C, aregistered 
1st September 1919, and the plaintilr 
not choose to avail himself of tlmt opp 
tunity. In these circumstances, 1 tmn 
the learned Judge was perfectly . 

holding that the default lay on the par 
of the plaintiff and, therefore, he is not en 

titled to any remedy. . j 

The second appeal fails and is dismisse 

with costs. 

V. N, V. Appeal dismissed. 

z. K. 


CALCUTTA HIGH COURT, 

Civil Suit No. 3106 op 1923. 
August 25, 1924. 

Present;—Mr. Justice 0. 

KIRAN CHANDRA BOSE-PlaimtiF? 

versus 

DUTT & Co.—D efen'dan'T. 

iiortgage--Mortgaoor, power of, to graM ** 
i mongage^-Payment of rent, when vaUd-itartg^fl^ 

hether bound. after the 

The powers of a mortgagor to grant leasw ^ 

:ecution of a mortgage are very hmited. ^ in the 
)ubt make a lease conformable to 
•dinary course of management, for utftance» 
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create a tenancy from year to year in the case of 
agricultural lands or from month, to month in the case 
of liouses; bvit it is well-settled that a mortgagor can¬ 
not after the date of the mortgage, and in the absence 
of an express power in that behalf, or tlie concurrence 
of the mortgagee, create except as stated above a lease 
or tenancy which will bind the mortgagee, and if he 
purports to create such a lease or tenancy, tlie mort¬ 
gagee or his transferee may proceed to eject the lessee 
or tenant, [p. 524, col. 1.] 

Doe d. Robey v. .liaise?/, (1828) 8 B. & 0. 707; 3 M. 
& Ry. 107; 7 L. J. (o. s.) K. B. 85; 32 R. R. 548; 108 
E. R. 1228 and Gibbsv. Cruikshank. (1873) 8 0. R 451; 
42 L. J. C. P. 273; 28 I.. T. *^35; 21 W. R. 731, refer¬ 
red to. 

A payment of rent in advance after the institution 
of a suit on a mortgage and indeed by virtue of a 
lease granted by the mortgagor after tlie execution of 
the mortgage is not binding U})on the mortgagee. 
[ibid.] 

De WicoU V. Saunders, (1870) 5 C. P. 580; 39 L. J. 
0. P. 297; 22 L. T. GOI; 18 W. R. 1106, relied on. 

pRj’nients made by tenants to a mortgagor after a 
mortgage, but befoi'e notice of it, must iu order to be 
valid against the mortgagee, liave been made in res¬ 
pect of rent which was duo at the time of payment or 
became due before notice of the mortgage, f ii>/d.] 

Cook V. Guerra, (1872) 7 C. P. 132; 41 I/. J. C. P. 
89; 20 L. T. 97; 20 W. R. 307, referred to. 

Where a lessee has prepaid to liis lessor all tlie 
rent to become due under the lease and the lessor then 
mortgages the premises to a mortgagee who neglects 
to make proper enquiry of the lessee, who is in 
possession, the mortgagee cannot recover any part of 
the rent reserved by the lease. (ifnd.J 

Green v. Rhtinberg, (1911) 104 L. T. 149, referred to. 

Messrs. S. N. Banerjea and II. C. 
Mozumdar, for the Plaintiff. 

Messrs. S. C. Bose and J. C. Ilnzrn, for 
the Defendant. 

JUDGMENT.— TheplaintilT, who is the 
Receiver appointed in Suit No. 1199 of 1921, 
is in possession of premises No. 3, Sehaleh 
Street in the town of Calcutta, wliereof 
the defendant firm are the tenants occupy¬ 
ing a portion at a monthly rent of Rs. 175. 
The present suit is one for arrears of rent 
from the month of Jaistha 1329 B. S. up to 
the end of Kartilc 1330 B. S., both inclusive, 
amounting to Rs. 3,150. 

In their written statement the defendant 
firm state that the demised portion of the 
said premises is held by them under a 
registered lease, dated the 7th December 
1921, granted by one Nalin Chandra Shaw, 
who is the mortgagor, of whose properties 
the plaintiff is the Receiver, for a period 
of five years, commencing from the 17th 
November 1921, with a further option of 
two years, at a monthly rental of Rs. 175, 
and that as a condition precedent for the 
execution of the said lease, the said 
mortgagor took an advance of 17 months’ 
rent, viz., Rs. 2,975. The defendant firm 


farther state that under tlie said lea.se the 
landlord was to pay all Municipal taxes 
but that there liaving been failure to pav 
the same they had been obliged to pay a 
sum of Rs. 810-14-0 on account of Municipal 
taxes, for which tliey are entitled to get 
credit. They state further that they are 
willing to pay whatever may be due and 
owing to the plaintiff after deducting from 
his calim the said two sums and a further 
sum of Rs. 198 referred to in para. 3 of 
the written statement. 

It appears from the evidence adduced in 
this case that, on the 25th August 1919, one 
Nalin C liandra iShaw executed a mortgage 
of certain properties, including premises 
No. 3, Schalch Street, in favour of one 
Gopiram Bhotica for Ks. 2,00,(JOU. Tlie 
mortgagee instituted a suit, being Suit No. 
1109 of 1921, to enforce Jiis mortgage. In 
tliat suit the plaintiff was appo^inted on 
the 21st September 1921 Receiver of the 
mortgaged properties. TJie Receiver was 
not to lake posse.ssion till the end of 
November 1921. On the 7th December 
192J, there was tlie registered lease granted 
by Nalin Chandra Shaw, which lias been 
referred to above, and also as indicated 
above there was an alleged payment of 17 
months' advance rent from Aqhraynn 1328 
to Chaitra 1329 B S. On the IGtIi May 
1922 the Receiver served a notice upon the 
defendant linn asking them to pay the 
arrears of rent. Tiiis demand was followed 
l)y a further demand on the 14t]i Septem¬ 
ber 1923. On tlie lOtli October 1923. the 
defendant firm wrote a letter to the plaint¬ 
iff alleging the payment of the said 
advance rent. On the 11th October 1923, 
the plaintiff’s^ Solicitor -wrote to the defen¬ 
dant firm claiming payment of tlie arrears 
of rent and denying 'the right of Nalin 
Chandra Shaw to receive the said advance 
rent or any portion of the same. 

Although oral evidence was taken in 
this case, the matter has been argued 
before me by the plaintiff’s Counsel on the 
footing that it may be taken as admitted 
that on the 7th December 1921, the defend- 
dant firm had paid to the mortgagor, 
Nalin Chandra Shaw, 17 months' rent in ad¬ 
vance and tliat it was not till the 17th May 
1922, that notice of the appointment of tlio 
plaintiff as Receiver of the mortgaged 
properties was served on the defendant 
firm. Now the ' lease in the present case 
relied upon by the defendant firm is 
affected by the doctrine of Us pendens 
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embodied in s. 52 of the Transfer of Pro¬ 
perty Act. In the second place the powers 
of a mortgagor to grant leases after the 
execution of a mortgage are very limited. 

make a lease conform¬ 
able to usage in the ordinary course of 
management, for instance, he may create a 
tenancy from year to year in the case of 
agricultural lands or from month to month 
in the case of houses ; but it is well-settled 
that a mortgagor cannot after the date 
of the mortgage, and in the absence of an 
express power in that behalf, or the con¬ 
currence of the mortgagee, create except 
as stated above a lease or tenancy which 
will bind the mortgagee, and if he purports 
to create such a lease or tenancy, the 
mortgagee or his transferee may proceed to 
eject the lessee or tenant [see in this con¬ 
nection Docd Rubey v. .^/ai6'e?y 11) and Gibbs v. 
Cruikshank {2)]. If that is so, the payment 
of rent in advance after the institution of 
the suit on the mortgage and indeed by 
virtue of a lease granted by the mortgagor 
after the execution of the mortgage is not 
binding upon the mortgagee or on the 
plaintilf as Receiver of the mortgaged 
properties. The matter is concluded by 
authority [see in this connection De Nicols 
V, Saunders (3)]. Payments made by tenants 
to a mortgagor after a mortgage, but 
before notice of it, must, in order to be 
valid against the mortgagee, have been 
made in respect of rent which was due at 
the time of payment or became due before 
notice of the mortgage ICooky. Guerra (4)]; 
but where a lessee has prepaid to his lessor 
all the rent to become due under the lease 
and the lessor then mortgages the premises 
to a mortgagee who neglects to make 
proper enquiry of the lesseee, Avho is in 
possession, the mortgagee cannot recover 
any part of the rent reserved b}^ the lease ) 
[see Green v. Hheinberg (5)]. This is so 
because under the doctrine of Daniels 
DavAsion (6), the subsequent mortgagee is 
affected with notice of the interest which 
the tenant had in the land [see in this 


(1) 8 B. & C. 767; 3 M. & Rv. 107- 7 I i 
(o. a.) iv. B. 85; 32 R. R. 5-18; 108 E. R. 1228 ’ 

(2) (1873) 8 C. P. 454; 42 L. J. C. P. 273; 28 L t 

735; 21 W. R. 734. ** *• 

(3) (1870) 5 C. P. 589; 39 L. J. O. P. 297- 22 I ^ 
601; 18 W. R. Ilu 6 . 

(411 (1872) 7 C. P. 132; 41 L. J. C. P. 89; 26 L T or. 
20 W. R. 367. ‘ • 

(5) (1911) 104 L. T. 149. 

( 6 ) (1809) 16 Vw. »49; 10 R. R, 171; 33 E R 97 $ 


connection Ashbtirton v. Nocton (7)]. In 
view of these principles, I must come to 
the conclusion that the lease referred to 
above is not binding upon the plaintiff 
and that the payment of rent in advance 
is likewise not binding on the plaintiff. 

The result, therefore, is that the plaint¬ 
iff is entitled to judgment for Rs. 3,150 
less the sum which the defendant firm 
have paid on account of owners’ share of 
the Municipal rates and taxes. The defend¬ 
ant firm is legally entitled to credit 
only for the payments made by them 
on account of tlie owner’s share of the 
Municipal rates and taxes and for nothing 
else, but as the plaintiff has chosen to 
state before me that he is willing to allow 
to the defendant firm credit for payments 
made for the owner’s as well as the occu¬ 
pier's shares of the rates and taxes, 
the decree will be for a sum of Rs. 3,150 
less the sum of Rs. 816-14-0 mentioned in 
para. 3 of the written statement, ie., 
Rs. 2, 333-2-0 with costs on Scale No. 2and 
interest on judgment-debt at G per cent, 
until realization. 

K. s. D. Order accordingly^ 

(7) (1915) 1 Ch. 274 at pp. 290. 291; 81 L. J. Cb. 
193: 111 h. T. 89.5; 59 S. J. 145; 31 T. L. R. 122. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 582 op 1922. 

September 18, 1924. 

Present :—Mr. Justice Devadoss. 
THELIKICHERLA KANDALAI 
APPALUCHARJULU VENKATA- 
CHARY!’LC — Plaintiff—Appellant 




THKLIKICHERLA KANDALA 
VENCATA RAMANIACHARYTTLY 

MINOR, BY GUARDIAN RANGANA YAKAM' 

MA AND OTHERS—DEFENDANTS NoS. 3, 1 

AND 2—Respondents. 

Evidence vlcf of IS7S), s. 6-5 Loss of doeume^'^ 
Hearsay etndence. 

Where direct evidence is available, hearsay 
dence is inadmi.ssible for the purpose of proving 
loss of a document, [p. 525, col. 2.] * , 

Second appeal against the decree of tn© 
Court of the Subordinate Judge, 
mundry, in A. S. No. 101 of 1921 (A-.®* 
No. 164 of 1921 on the file of the District 
Court, Godavari), preferred .JJ 

decree of the Court of the Principal Piatnc* 
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Munsif, Rajah: mundry, in O. S. No. 5 of 
1919. 

Mr. C. Rama Rao, for the Appellant. 

Mr. P. V. Vallahhackaryulu^ for the Re¬ 
spondents. 

JUDGMENT. —The only point argued 
in this second appeal is that the Subordi¬ 
nate Judge erred in relying upon hearsay 
evidence for the proof of the loss of the 
original Ex. XIII. Plaintiff claims as re¬ 
versioner of one Ramanujachari. Third de¬ 
fendant is the son of the alleged adopted 
son of Ramanujachari and the adoption is 
said to have been made after his death by 
his widow. The Will is said to have been 
executed by the testator in 1873 and was re¬ 
gistered five months after his death in 1874 
and the plaintiff contended that the Will 
was a forgery. Tlie defendant produced a 
registration copy of the Will and relied 
upon a statement of his 3rd witness that 
Doddayacharlu has stated that the Will had 
been lost during a fii’e some years l^efore. 
Upon this evidence, he relied for the pur¬ 
pose of adducing secondary evidence of the 
Will. The District Munsif held that the 
evidence adduced for the loss of the docu¬ 
ment was only hearsay evidence,andrejected 
Ex. XIII on the ground that the loss of the 
original had not been sufficiently accounted 
^or. On appeal, the Subordinate Judge 
held tliat in a case like this, hearsay evi¬ 
dence would be admissible for the purpose 
of proving the loss of tlie original and 
Exhibited Ex. XIII and dismissed the 
plaintiff’s suit. If the original of Ex. XIII 
was proved, no doubt it Avould liave shown 
that the adoptioii was made under the 
authority of the testator. But that fact hav¬ 
ing been directly challenged, it was the 
duty of the 3rd defendant to have adduced 
satisfactory evidence that the original of 
Ex. XIII was lost. He contented himself 
by examining a witness who stated that 
they heard Doddayacharlu say that the Will 
was lost. Doddaj^acharlu was actually 
present in Court but he was not examained 
by the 3rd defendant. It is now ai’gued 
before me that as he was an adverse wit¬ 
ness he could not have been examined to 
prove the loss of the document. It is very 
difficult to follow this argument, for Dod- 
daryacharlu was the father of the adopted 
boy and 3rd defendant is the son of the 
adopted boy. That being so, it is very 
difficult to see how the paternal grand¬ 
father could have refused to speak the 
truth in favour of his grandson. But apart 


from that, whether his evidence is reliable 
or unreliable, the question is whether liear- 
say evidence can be adduced for tlie ])ur- 
pose of proving the loss of a document. 
The 8ubordinate Judge relies upon ai»as- 

sage in Taylor on Evidence which has no 

application to the present case. Doddaya¬ 
charlu was in possession of the document 
according to the 3rd defendant and Jie was 
alive on the date wlien the case was tried 
before the District Munsif and there is no 
reason why liearsay evidence should have 
been admitted. No doubt the statement of 
a deceased person is admissible under s 32 
of the Evidence Act, if it fulfills, the con¬ 
ditions therein laid down. It does not per¬ 
mit any hearsay evidence to prove a thing 
which could be proved by a person who is 
cognisant of it or in other words, where 
. direct evidence is available, liearsay evi¬ 
dence is not at^all to be admitted.'' That 
being so. Ex. XIII cannot be received in 
evidence and if Ex. XIII is expunged from 
the records there is no proof that the 
adoption was made under the authority of 
Ramanjachaiiii. 

The judgment of the Subordinate Judge 
which is based entirely on documents in¬ 
admissible in evidence cannot be supported. 

I reverse the judgment of the Subordinate 
Judge and restore that of the principal 
District Munsif with costs in this Court and 
the lower Appellate Court. 

V. N. V. 

K. Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 13 

OF 1922. 

April 8, 1924. 

Present:--Sir Lancelot Sanderson, Kt., 
Chief Justice, and Mr. Justice Chakravarti. 
AMBIKA CHAR AN BARUA— Petitioner 

—Appellant 

VCVSllS 

NARESWAKI DASI and another— 
Objectors—Respondents. 

Appeal-Court, duty of—Judgment without consi* 
dering evidence — Handwriting, comparison of. 

An Appellate Courtis not justilied in setting aside 
a judgment without considering the entire evidence 
adduced in the ir&se. [p. 526, col. 2.| 

A comparison of handwriting is at all times as a 
mode of i)roof hazardous and inconclusive, and espe¬ 
cially when it is made by one not conversant with the 
subject and without such guidance as might be derived 
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from the arguments (>f Counsel arnl tl»c tvidcnoe of 
experts." [p. 525, col. 2.| 

Sarojini v. Ilaridds GJx.-ifi. 6G Ind Cas. 771; 

40 C. 235; 20 W. X. 113; 31 C, L. J.373; (1022) A. 
I. R. (C.) 12. followed. 

Appeal a gains;! a decree of the Addi¬ 
tional District Judge, Assam Valley Dis¬ 
tricts, dated the 2nd August 1921, reversing 
that of the ^lunsif, Gauhati, dated the 
24th February 1021. 

Babu Xarcndra Kumar Bose, for the 
Appellant. 

Dr. Jadhunath Knnjilal, for the Respond¬ 
ents. 

JUDGMENT. 

Chakravarti, J. —This is a second ap¬ 
peal against a judgment of the learned 
District Judge of the Assam Valley Dis¬ 
tricts, setting aside the judgment of the 
learned Munsif who by his judgment grant-. 
ed Probate to the petitioner who is tlie 
appellant before us. 

The x^etitioner s case was that one J uddlia- 
ram Kakoti executed a Will on the 23rd of 
June 1919 which is marked Ex. A in these 
proceedings and then on the 28th of June 
in the same year executed another Will 
which is marked Ex. I in the present pro¬ 
ceedings; and the petitioner asked for Pro¬ 
bate of the last Will of the testator who died 
on the 3rd of July 1919. The present pro¬ 
ceedings were instituted on the 29th of 
November 1919. 

The proceedings were contested by 
Nareswari, the testator’s widow, and Somes- 
wari, one of his daughters. 

The learned Munsif who tried this case 
in the first instance, as it was possible 
under the rules prevailing in Assam, went 
fully into the evidence adduced in the case, 
and pointed out that the Will under con¬ 
sideration was merely a supplement to the 
earlier Will, and under the circumstances 
of the testator, was a reasonable one in 
that it provided maintenance for all the 
dependent members of his family and made 
a fair division of the properties between 
the daughters, and the learned Munsif also 
relied upon the testimony of the witnesses 
who supported the Will. 

On appeal, the learned District Judge 
set aside the judgment of the learned 
Munsif. 

It appears that the learned District Judge 
did not discuss either the oral evidence or 
the probabilities of the case, but simply 
relied upon what appeared to him to be a 
signature on the Will as a mere "tracing 


forgery” of some other signature of the 
testator. 

On appeal, it was contended by the 
learned Vakil who appeared for the ap¬ 
pellant that the judgment of the learned 
District Judge was erroneous in law in that 
it set aside the judgment of the Munsif 
wliich was, as I have already indicated, bas¬ 
ed on the entire evidence in the case with¬ 
out considering the evidence adduced in 
the case. 

It seems to me that the contention of the 
appellant is well-founded. 

It has been pointed out in several cases 
that a "comparison of handwriting is at all 
times as a mode of proof hazardous and in¬ 
conclusive, and especially wdien it is made 
by one not conversant with the subject and 
without such guidance as might be derived 
from the arguments of Counsel and the 
evidence of experts." “ A comparison oi 
signature is a mode of ascertaining Ihe 
truth which ought to be used with very 
great care and caution." The observation 
which I have quoted are to be found in the 
case of Sai'ojini Dasi v. Haridas Ghosh (Ij- 
The learned District Judge here had no 
the advantage of any expert evidence on 
the subject. He merely relied npon ni 
impression as to the nature of the signatur . 
Then again the learned District .^ndg 
gave entirely the go-by to the oral evidenc 

adduced in the case. , , * 

Under these circumstances I think tn 
the case has not been properly 
evidence and that the learned 
Judge was not justified in setting 
the judgment of the Munsif ^'thout 
referring to the points upon which 
learned Munsif’s judgment was based. 

Dr. Kanjilal who appeared for tlm 
spondents pointed out that if 've ^ * 
accept the judgment of the 
Judge as correct the result would be . 
the case should be sent back to fhe Dist^ 
Judge for re-trial. I think that this * 
right courae to be followed in the pr® 

case. , 

The result, therefore, is that the ^PP 
is allowed, the judgment of the lower k 
pellale Court is set aside, and the ^ 

sent back for re-trial of the appeal m 
of the observations made by me in this 

nection. , . fn 

The appellant is entitled to his 
this appeal—hearing fee, two gold mon 

(1) 66 Ind. Cas. 774; 49 C. 235; 26 C. W. N. 

L. J. 373; (1922) A. I. R(C >12. . 
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It is needless to point out that the crimi¬ 
nal proceedings fall through, 

Sanderson, C. J.— I agree. 

K. s, D. Appeal allowed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 61 of 1923. 

December 2, 1924. 

Present : —Mr. Dalai, J. C., and 
Mr. Wazir Hasan, A. J. 0. 

MAHABIR PARSHAD— Plaintiff— 

Appellant 
ve rsiis 

UMAN SHANKAR and another— 
Defendants—Respondents. 

Landlord and tenant— Grove — n/ 
portion — Landlord, whether can recover possession. 

According to the usual custom prevailing in the 
Province of Oudh, when a grove is liold by a tenant 
who is not the owner thereof, it reverts to tlie land¬ 
lord when it is abandoned by the tenant, [p. 528, col. 

A tenant of a grove is not entitled to sell the grove 
or any portion tliereof. [ibid.] 

Where a tenant of a grove sells a portion of the 
grove, the landlord is entitled to recover possession 
of that portion from the Iran.sferce on the grouiul 
that the tenant has abandoned that portion of the 
grove and that it Im.s reverted to him. [ibid.] 

Ali Muhammad Khan v. Chhedan, 15 Ind. (’us. 
385; 15 O. C. 91, •lagmohan v. Deputt/ Commissioner 
Partabgarh, 01 Ind. Ca.s. 1)15; 8 O. L. J. 121 an<l 
Armat-un-awa v. Ganesh Parshad .8;l Ind. (’as 51- 
1 O. W. N. 515; 10 O. & A. L. K. 1305; 11 O. L. J. 750. 
referred to. 

Appeal against the judgment and decree 
of the Sub-Judge, Partabgarli, dated the 
11th November 1922, in Civil Appeal No. 
83 of 1922, reversing that of the Munsif, 
Kunda at Partabgarli, dated the 23rd 
r^ecember 1921, in Regular Suit No. 184 

ORDER OF REFERENCE. 

Hasan, A. J. C.-(September;i. 
this case Kamadhin has sold lialf 

T ^ sale-deed dated the 19lh 

June 1906 to the defendant No. 1 and the 
father of the defendant No. 2. The vendees 
entered into possession in pursuance of 
the deed of sale. The appellant is the 
landlord. Pie brought the suit out of which 
tnia appeal has arisen for the recovery of 
the one-half of the grove which was sold 
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by Ramadhin in favour of the defendant 
No. 1 and the father of defendant No. 2. 
The chief ground of the claim is that Ram¬ 
adhin was debarred by force of a custom 
obtaining in I he village to make a transfer 
of the grove or any portion of it, that tlie 
.sale of one-half of the grove amounted to 
au entire aliandonment of the grove to 
that extent and that consequently the plaint¬ 
iff landlord was entitled to enter into the 
possession of the portion sold and thereby 
abandoned. 

TJie Court of first instance decreed the 
suit. On appeal by the defendants the 
learned Subordinate Judge of Partabgarli 
has taken a dilTerent view and lias dis¬ 
missed the suit. This is a second appeal 
by tlie plaintiir from the decree of the 
learned Subordinate Judge. 

The argument advanced on behalf of the 
appellant is that the one-half sliare tran.s- 
ferred must he taken to have been aban¬ 
doned in its entirety and, therefore, a right 
of re-entry accrued to the landlord. The 
argument on behalf of the respondents is 
that the grove-holder still being in joint 
possession with his transferees there has 
been no abandonment of the grove holding. 
The latter view has been accepted by the 
learned Subordinate Judge. As the de¬ 
cisions of this Court stand to-day there is 
no direct authority in favour of either of 
the two contentions. Both sides rely on 
the reasoning in the case of Ali Muhammad 
Khan v. Chhedan 0) and Jagmohan v. 
Deputif Co7nmissioncr, Partahgarh (2). In 
this state of authorities I think it is desir¬ 
able tliat the case be decided by a Bench 
of two Judges. I accordingly make the 
Reference. 

Mr. Hadha Kishen, for the Appellant. 

Mr. Maaohar Lai Tewari, for the Re¬ 
spondent, 

JUDGMENT. —The facts of tlie case 
are narrated in the Order of Reference 
made by one of us. One Ram Adhin, 
wlio was not a party to tlie suit in 
the Court of first instance or in the 
subsequent iiroceedings, sold half his 
grove by a sale-deed of 19th June, 1906 
to the defendant No. 1 Uma Shankar and 
to tlic^fatlier of defendant No. 2 a minor 
Ram Kumar. The defendants entered into 
possession in confoi'mity with the deed. 
Tlie plaintiff is the landlord and sued for 
recovery of this half of the grove on the 

(1) 15 Iml. Cob. 385; 15 O. C. 91. 

(2) 01 Ind. Ca8. 915; 8 O. L. J. 124. 
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ground that the tenant had abandoned it 
and that in consequence it had reverted 
to him. d'he suit was dscreed by the Trial 
Court, but on appeal by the defendants 
the Appellate Court of the Subordinate 
Juige took a different view and dismissed 
the suit. This is a second appeal from 
the decree of the lower Appellate Court. 

The question at issue is whether there 
lias been an abandonment such as to entitle 
the landlord to enter into possession. It 
was admitted before ns that according to 
the usual custom prevailing in the Province 
of Oudh when a grove is held by a tenant, 
who is not the owner thereof, it reverts 
to the landlord when it is abandoned by 
the tenant. What was contended on be¬ 
half of the respondents was that the sale 
of half of the grove did not amount to an 
abandonment because the tenant was still 
in possession of the entire grove jointly 
with the defendants to the extent of one- 
half. We are of opinion that there has 
been abandonment of half the grove. Whe¬ 
ther the landlord will treat the sale as an 
abandonment of the entire grove or not is 
not a question before us for decision, be¬ 
cause the tenant is not a party to these 
proceedings. We shall follow the reason¬ 
ing of a decision by one of us in the case 
of Azinat-un-nissa v. Ganesh Parshad (3). 
The title of the defendant purchaser de¬ 
pends upon the validity of the deed of 
sale, and admittedly that deed of sale is 
invalid because a tenant is not entitled to 
sell his grove or any portion thereof. 
When the defendants have no title they 
are trespassers and the landlord to whom 
the right to possession reverts on a transfer 
is entitled to eject the trespassers. The 
other rulings quoted before us of Ali 
Muhammad Khan v. Chhedan (1) and 
Jagmohan v. Deputy Commissioner^ Partab- 
garh (2) do not help in deciding the issue 
raised before us. As we have alreadj’^ said 
a question, whether the tenant may, with¬ 
out the consent of the landlord, abandon 
half a grove and retain the other half, 
does not arise here because by bringing 
this suit against the trespasser the landlord 
has accepted the abandonment of one-half 
only and desires to seek possession of that 
half. We do not see how a trespasser can 
resist the right of re-entry of the landlord. 

For these reasons we set aside the de¬ 
cree of the lower Appellate Court, restore 

0) 83 Ind. Cas, 51; 1 0. W. N. 515; 10 O. & A L K 
1305; 11 O. L. J. 750. • a. i.. k. 


the decree of the Trial Court and decree 
the plaintiff's suit with costs of all the 
Courts. 

z. K. Decree set aside. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Revision Application No. 139 of 1924. 

September 19, 1924. 

Present: —Mr. Neave, A. J. C. 

PUTTU LAL— Plaintiff- 

Applicant 

versus 

Musammat CHHUTKO —Defendant- 

Opposite Party. 

Civil ProcCilure Code (.-let V of WOS), 0. /X t. 
Id, 0. XVII, rr. 2, 3—Adjournmetit of case— Default 
in appearance — Procedure. 

Where one of the parties to a suit fails to appear 
on the date to which the ease is adjourned, the case 
falls under O XV’II, r. 2 and not under O. XVII. r. 3 
of the C. P. C-, and must bs disposed of under one 
of the inodes laid down in O. IX of the Code and 
cannot be considered to Imve been disposed of on 
the merits. 

Application against an order of the Pis* 
trict Judge, Sitapur, dated the 25th July 
1924, preferred against an order of the 
Sub-Judge, Sitapur, dated the Nth Apnl 
1924. 

Mr. Ishwari Prasad, for the Apph* 
cant. 

ORDER.— In this case the defendant 
did not appear on the adjourned dal® 
fixed for the hearing of the case. The 
fendant then applied to have the decree 
set aside under O. IX, r. 13. The Trial 
Court, holding that in spite of the absence 
of the defendant it had really decided 
the case on the merits, and presunjably« 
though it did not say so, that its action 
was taken under O. XVII, r. 3, rejected tne 
application. 

On appeal the District Judge held that 
O. XVII, r. 3 did not apply, andhas remand' 
ed the case for decision on the merits. 

The learned Pleader for the appellau* 
says that O. XVII, r. 3 does apply, and that 
the case should not be restored. , 

It is clear that a case in which one 
parties fails to appear on the date to 
the case is adjourned falls under O. 
r. 2 and not O. XVII, r. 3 and, therefore, tna* 
such a case must be disposed of under one 
of the modes laid down in O. IX, and can¬ 
not be considered to have been disposed oi 
on the merits. 

The application is accordingly rejected. 

7, K. Application rejected 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Revision Application No. 107 of 1924. 

September 18, 1024. 

Present Dalai, J. 0. 

Musammat DEOKl— Defendant 

—Applicant 

V€ VSXIS 

JUGUL KISHORE —Plaintiff— 
Opposite Party. 

Civil Procedure Code {Act V of lOOS), ss. 

0. IX, r. parte decree —Death of defendant 

after decree—Leijal representative, whether entitled to 
make application to set aside decree — Procedure. 

Where a clefendrmt dies after au e.r ptrie decree 
has been passed a^ain.st him. his lopfal representative 
is entitled to make an applieathm to set aside the 
ex parte decree under O. iX, r. 13 of the (‘. P. tV, 
and is not bound to wait till h? i.s actually biouRlit 
on the record a.s legal representative under s. ">0 of 
the Code. 

Revision under s. 115, C. P. C., against 
an order of tiie 8ul)ordinate Judge, Sitapur, 
dated the lOtli April 1921, in an appeal pre¬ 
ferred against an order of the Munsif, Sita¬ 
pur, dated tlie 28th April 1923, 

Mr. S. M. Ahninil, for the Applicant. 

Mr. Hyder Hu^iain, for tlie Opposite 
Party. 

ORDER. — Musammat Deoki, the legal 
representative of a deceased defendant 
applied for re-hearing under O. IX, r. 13, of 
the C. P. C. Sh6‘averred that she came to 
know of the decree when a notice was 
served on her under s. 50 of the C. P. 0. 
why she should not be brouglit on the 
record as a legal representative of the de¬ 
ceased defendant and the decree executed 
against her. The Trial Court very j^roperly 
put before itself two is.sucs (1) whether 
Puran Chand had notice of the date of 
hearing or not, that is whether Puran Chand 
Avould have been entitled to obtain a re-hear¬ 
ing and whetlier tlie applicant woman had 
come within 30 daysof her knowledge of the 
decree, as she was recpiired to, under Art. 
161 of the Limitation Act; On both those 
issues ■ it held against the a)iplicant and 
dismissed the application. The Appellate 
Court of the Subordinate Judge of Sitapur 
has written a very confused judgment. 
There is no finding of the two issues of 
fact though* in one place the Court vaguely 
states: “It is true that her late husband 
was not duly served with summons in the 
case in which the decree was passed against 
him ex parted This cannot be taken to 
be a finding to the effect that the appli¬ 
cant 8 husband would have been entitled 
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to apply for re-hearing. I take it, there¬ 
fore, tliat neither issue decided by the 
Trial Court was toadied bv the AniK'llale 
Court. 

I disagree with the Appellate Court’s view 
of law. It held that the applicant was not 
entitled to file this application until slie 
was actually lirought on the record as a 
legal representative under s. 50 of the 
C. P. C. This may put a legal represen¬ 
tative on the horns of a dilemma. It has 
been held by tlia .Madras lligli Court in 
Vcnkatasulyhif^r v. K rishnamurth i (I) tliat 
the legal representative inu.st come within 
30 days of her. knowledge of the decree 
under Art. IGl of tlie Ijimitation .Vet so 
if the legal representative wails till pro¬ 
ceedings are completed under s. 50, his 
application for re-hearing would be time- 
barred. On the other liand if lie hastens 
to Court before tlie usual dilatory jiroceed- 
ings in Court are completed, lie is told 
that he must wait outside. This cannot 
possibly \)(i the law. The provisions of s. 140 
arc* very wifle. If any proo^ediug'? may be 
taken or api.)licalion made by or against 
any person, then (he iirocecding may be 
taken or the application may be made by 
or against any person claiming under him. 
Tliere is no reason why an application 
under 0. IX, r. 13 should be e.xempted from 
this general provision relating to procedure. 
I hold that the applicant was entitled to be 
heard when she went to tlie Trial Court. 
I set aside the decree of the lower Appel¬ 
late Court and remand the appeal to it for 
trial in the light of the issues framed and 
decided by the Trial Court. Costs hero 
shall abide the result. 

z. K. Case remanded. 

Ill 21 Ind. Cas- 2G8; 38 M. 142; 11 M. L. T. 396; 
(1913) M. W. N. 899. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1147 

OF 1922. 

. July 31. 1924. 

Present: —Mr. Justice Suhrawardy 
and Mr. Justice Duval. 
BlIUPENDRA NATH LASKAR 
AND ANOTHER—Defendants—Appellants 

versus 

RAI CHARAN PURKAIT— Pl.\intiff— 

. Respondent. 

Civil Procedure Code (Act V of 190S), 0. XXI, r. 
90—Execution of decree — Sale, proceeding to set aside 
—Sale, whether can be set aside by compromise, 
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The procedure for sotting aside an execution sale 
is prescribed in 0. XXI, r. yO of the Civil Procedure 
Code and it is not open to the parties to adopt any 
other method of having the sale set aside. 

Jagneswar Sikdar v. Kailash Mandal,7S Ind. Cas. 
126; 28 C. W. N. 821. followed. 

An execution sale cannot be s?t aside by a com- 
prumisi between some of the parties to the* proceed¬ 
ing in which the sale took place in the absence of 
tlie remaining parties. 

Appeal against a decree of the Subordi¬ 
nate Judge, Third Court, 24-Perganahs, 
dated the 23rd of January 1922, affirming 
that of the Munsif, Second Court at 
Diamond Harbour, dated the 18th of May 
1920. 

Mr. B, Chuckerbutty and Babu Girija 
Prosanna Bay Choudhury, for the Appel¬ 
lants. 

Mr. 5. C. A/aiit/and Babu Apurha Charan 
MookerjeCj for the Respondent. 

JUDGMENT. 

Suhrawardy, J .—The plain tiff-re¬ 
spondent brought a suit for confirmation of 
possession on declaration of his title to the 
land in suit and for cancellation of the de¬ 
fendant’s auction-purchase. The facts are 
that the property in suit is a non-transfera- 
ble occupancy holding held by Haripada 
Haidar and Bistupada Haidar under de¬ 
fendants Nos. 3 to 6. On the 20th February 
1917, the plaintiff purchased this holding 
from the Haidars by a private sale. The 
landlords brought a suit for rent against 
the original tenant and the holding was 
eventually sold on the 27th November 
1917 and purchased by the present appel¬ 
lants who are defendants Nos. 1 and 2. On 
the 17th January 1918. the plaintiff filed an 
application under O. XXI, r. 90 to have the 
same set aside. On the 9th March this ap¬ 
plication of the plaintiff was dismissed for 
default and the sale was confirmed. On 
the 18th March 1918, the plaintiff applied 
under O. IX, r. 5 for the revival of his 
application under O. XXI, r. 90. On the 
same day the petitions were filed, one in the 
revival case and the other in the case O. 
XXI, r. 90. By these two petitions the 
plainthj and the defendants Nos. 1 and 2 
are alleged to have compromised the dispute 
between them on the following terms: “The 
auction-purchasers opposite parties having 
ageeed to give up the sale on taking money, 
this petition is filed with their consent 
praying that the re-hearing asked for may be 
allowed, that the original case for settino* 
aside of the sale may be restored to file and 
bat suitable orders may be passed for set- 
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ting aside the sale". No order could be 
passed on these petitions because the land¬ 
lord decree-holders were not parties to 
them. The cases were accordingly ad¬ 
journed from time to time for the pur¬ 
pose of enabling the plaintiff to prove 
Lis case under O. XXI, r. 90 and were 
ultimately dismissed on the 30lh April 
1918 on account of the plaintiff’s absence. 
On the 7th June 1918, the sale certificate 
was issued and on the 11th June pos-session. 
was delivered to the appellants under the 
sale certificate. Thereafter the present 
suit was filed by the plaintiff for recovery 
of possession of the property in suit on a 
declaration of his title and for a declara¬ 
tion that the purchase by the appellants 
was liable to be set aside. The Courts 
below have given the plaintiff a decree. 
The learned Munsif has found that the 
plaintiff’s cause of action was the petition 
of compromise and the decree he passed 
%vas that the plaintiff’s right to the posses¬ 
sion of the land by virtue of his private 
purchase be declared as against defendants 
Nos. 1 and 2 whose right to the possession 
of the same under their auction-purchase 
be declared to have been lost as against 
the plaintiff. On appeal the learned Sub¬ 
ordinate Judge has confirmed that decree 
on the view that "the plaintiff is ^nlfitl- 
ed to get possesion of the property by right 
of his purchase as the sale cannot' stand on 
account of the compromise notices above. 

As I understand, the effect of the decree 
of the lower Appellate Court is that by the 
petition of compromise filed on the 18lh 
March 1918, the sale became cancelled and 
the plaintiff’s right to obtain possession cw 
the property from the defendants accrued 
from that date. 1 think the view taken by 
the Courts below is w’rong in law. The 

plaintiff as purchaser of a non-transferahle 

occupancy holding has acquired no title 
against the landlord nor did he acquire any 
title against the auction-purchasers in a 
sale pursuant to the decree obtained by the 
landlords for arrears of rent. The only 
question that calls for decision is 
ther by the petition of compromise the 
appellants lost their right which thp' 
had. obtained under Jhe sale. The sale, 
as has been noticed, was confirmed on the 
9th March 1918 before the petition of 
compromise was filed. That petition only 
mentioned that the appellants had^ agreed 
to give up the sale after the petition 
^ed by the plaintiff and it was conseJite^ 
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to by the Pleader on their behalf. There 
was no legal transfer of the interest of the 
defendants to the plaintiff; nor was the sale 
actually sat aside. There can be no ques¬ 
tion that the compromise which the plaint¬ 
iff wanted to effect was made under 
O. XXIII ,r. 3. That provision of ihe law re¬ 
quires that such compromise or satisfac¬ 
tion must be recorded by the Court and a 
decree in accordance with it passed by it. 
In this case no effect was given to this 
petition for the obvious reason that the 
case could not be decided in the absence 
of the landlord. The agreement between 
the plaintiff and the auction-purchasers to 
let the sale stand cancelled was not binding 
on the landlord and, therefore, the case was 
adjourned from time to time until it was 
dismissed for plaintiff's default. I do not 
think that this petition of compromise has 
conferred any title upon the plaintiff. The 
view taken by the Courts below is that by 
this petition of compromise the appellants 
gave up their right as auction-purchasers. 
I fail to see how this interpretation can be 
put upon that petition. Their right as 
auction-purchasers had accrued before that 
petition was filed and the most that can 
be said of the petition of compromise is 
that it was filed before the Court asking, it 
to record the terms on which the parties 
had settled their differences. No effect was 
given to it by the Court and, therefore, it 
remained in an inchoate state. Besides 
the sale in a proceeding in which all the 
parties interested were not parties to the 
compromise could not be set aside by an 
agreement between some of the parties. The 
procedure for setting aside a sale has been 
prescribed under O. XXI, r. 90, C. P. C., and 
it is not open to the parlies to adopt any 
other method of having the sale set aside. 
The question would have been different 
if the landlord had also joined as it would 
have amounted to an admission by them 
that there was an irregularity in the sale 
which vitiated it. An authority for this 
simple proposition may be found in the 
case of Janeawar Sikdar v. Kailaah 
Mandal (1). 

Then it has been argued that the equity 
is on thesideof the plaintiff and the de* 
fendants should not be allowed to take 
advantage of their dishonest conduct. It 
has been found by both the Courts below 
that the defendants have received the money 
which was paid as the price of the propor- 

Jl) 78 lad. Cm. 126; 28 0. W. N. 821. 
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ty. Bub if there is any equity on the side 
of the plaintiff, there is also equity avail¬ 
able by the defendants in view of the result 
which has been brought about by the 
plaintiff due to his conduct. The present 
position which the appellants occupy is 
that as auction-purchasers of the property 
they are liable for rent to the landlord 
whereas the property remains in the 
possession and enjoyment of the plaint¬ 
iff. This position has been brought about 
by the default of the plaintiff. On the 
whole I think that the plaintiff has not been 
able to make out any valid and legal cause 
of action as against the defendants Nos 1 
and 2 for recovery of possession of the 
property in suit and that the suit is not 
maintainable. In this view this appeal 
must be allowed, the decree of the lower 
Appellate Court set aside and the suit dis¬ 
missed with costs in all the Courts. 

Duval, J.—I agree, whatever right the 
plaintiff might have got as against the 
previous tenants by his purchase in Feb¬ 
ruary 1917 of the non-transferable holding, 
appears to have disappeared after the 
sale by the landlord’s rent-decree. The 
sale has been confirmed. He certainly 
could get no title by virtue of anything 
which had been done after possession was 
taken in confirmation of the sale or hy 
his making a petiti)n in Court to which 
the landlord was not a party and did 
not consent. In this view I hold that 
the plainiiff is not entitled in this suit to 
raise the question whether he is entitled to 
any damages or recover the money which he 
might have paid to the defendants at the 
time when he put in the petition with the 
consent by some of the defendants. I think 
that the suit should be dismissed with costs 
in all the Courts. 

z. K. Appeal allowed. 


BOMBAY HIGH COURT. 

L*vnd AcQ(JISITIo^^ Reference No. 25 of 

1923. 

December 17, 1923. 

Present: —Mr. JusticeMulla. 
GOVERNMENT of BOMBAY— 

Acquirer 

vei’siis 

ISMAIL AHMED HAFIZ MOOSA— 

CLAIMANT. 

Land Acquisition Act (/ of ISOIt). s. 23 — Market 
value, determination of Sale, recent, effect of~Market, 
fluctuations of. 
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Where the property iincler r.ecjiiisiiion lins lioon 
recently purchased, the ] rice j aid is uicic the 

market-value Iherec f ip. e< |. 2.] 

Frenchman v. A.^sistanl (Ilarcli OS Ind 
Cas. 521: 24 Bern. L. K. 7.^2; (1!)22> A. 1. U. ^B.) 
followed. 

The claimant may claim more than the price paid, 
and it is oi>en !>. Idm to contend that he Ixuisrlit the 
property at less tlian it^ market-value, or that theue 
has been a ‘ren.-ral rise in tlie value of inoperty be¬ 
tween iho date of purchase an<l the date of d(‘claration. 
On the other hand, it is oj^cn to (jovernment to show 
that the price intid by tlie claimant was so hi.srh that 
no prudent ))urch:iser would have paid it. and also 
that there has l)ecn a jfeneral fall in the vahie of i)ro- 
perty in the ncighbt)urhood between the date of 
agreement and the date of declaration, [ibid.] 


Reference by the Land Acquisition Officer 
under s. 18, Land Aetjuisition Act. 
h Mr. Jinnah (with him I\Ir. Taraporevala), 
for the Claimant. 

'Mr. Coltman, (with him "Mr.Advo¬ 
cate-General), for the Government. 

JUDGMENT,—[After recitingthe facts 
of the case His Lordship ])roceeded :—] 
Before me the claimant's Surveyor put 
in a valuation on a rental basis. He esti¬ 
mated the rents at Rs. COS per month and 
valued the vacant land as Rs. 50 per 
square yard. Mr. Kangit also adopted the 
same basis. Mr. Patel, Surveyor for claim¬ 
ant, sought to support his value of vacant 
land by capitalising the ground rent of 
three plots of land situated at Varli Point. 
As regards rents he relied upon the rents 
derived from the building built on one of 
the said three plots. Counsel for Govern¬ 
ment contended that having regard to 
the situation of the said three plots and the 
character of the said building, it was impos¬ 
sible to compare the proi)erty in reference 
with those plots either as regards rents or 
the value of vacant land. I inspected the 
property in the company of Counsel and 
the Surveyors for Government and claimant, 
and I entirely agree that the said three 
plots situated as they are in a superior 
locality can hardly afford any basis for 
determining either the rents of the property 
in reference or the value of the vacant land 
attached to it. 

The property in reference consisted 
originally of a ground floor structure. The 
upper floors were added about fifteen years 
ago. The whole property was let out prior 
to the date of declaration, which is April 
21, 1921, to the Bombay Municipality at a 
monthly rent of Rs. 165. The property was 
subject to the provisions of the Bombay Rent 
(W ar Restrictions) Act. 


Government relied for their estimate of 
routs on the rents of an adjoining 
bungalow wliicli was acquired and de* 
moli.-hed about a year ago. But the rents 
of that bungalow also were subject to 
the provisions of the Rent Act. There is, 
therefore, no basis in the present case for 
determining what rents the property would 
realise after tlie repeal of the Rent Act. 
Xor are there any materials for ascertaining 
the value of the vacant land. Such being 
the facts, this is j)re-eminentl 3 ^ a case in 
whicli the property should be valued accord¬ 
ing to the principie laid down by Sir Nor¬ 
man Macleodin Frenchman v. Assistant Col¬ 
lector, Haveli (1) that principle being that 
where the property under acquisition has 
been recently purcliased, the jirice paid is 
prima fade I lie market-value thereof. In 
the present case the agreement for sale was 
made on January 29, 1920. The property 
was notified for acquisition on April21,U21. 
The claimant paid Ks. 91,000 for the pro¬ 
perty and that prima facie is the market- 
value thereof. The claimant may claim 
more than the price paid, and it is open to 
him to contend tliat he bought the property 
at less than its market-value, or that there 
has been a general rise in the value of pro¬ 
perty between the date of purchase and the 
date of declaration. On the other hand, it 
is open to Government to show that the 
price paid by the claimant was so high that 
no prudent purchaser would have paid ih 
and also that there has been a general fall 
in the value of i^roperty in the neigh¬ 
bourhood between the date of agreement 
and the date of declaration. 

It was argued on behalf of Government 
that the purchase by the claimant at the 
price paid by him was a bad bargain, and 
that he did not get a return of more than one 
and-a-half per cent, on his investment. But 
the obvious answer to that is that the rents 
of the property were controlled by the Kent 
Act, and the return is not to be measured 
by restricted rents. 

It was also contended on behalf of G<^- 
ernment that there was a general fall in the 
value of landed property in Bombay between 
the date of purchase and the date of declara¬ 
tion. The evidence on record shows that the 
claimant bought the property at the 
the market. The claimant’s Surveyor, Mr* 
Patel, said in his evidence:— 

“I heard of the boom in land in Bombay* 

(1) 68 Ind. Cas. 521; 24 Bom, L. R. 782; (192*> ^ ^ 

R. (B.) 399. 
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January 1920 was about the height of the 
boom and the high level continued till July- 
August 1920. The prices fell generallj^ all 
over Bombay. What 1 mean by ‘generally’ 
is that in some localities there was no 
decline in prices. I do not know of any 
locality in which by the actual sales it could 
be said that there was no decline. General¬ 
ly there was a fall of from 15 to 20 per 
cent.” 

In his re-examination he said that he did 
not know of any instance of sale in tlie 
locality which showed that there u-as a fall 
in the price of land in the locality. 

Air. Kanga, Surveyor for Government, 
stated in his evidence as follows :— 

“When the claimant bouglit the property, 
the market was at its height in Bombaj’. 
The high water-mark continued till Julv- 
August 1920. Then there was a fall, in 
April 1921, tliere was no demand for landed 
property in Bombay. As a result the market 
was going down. Generally the percentage 
of fall was 25 per cent.” 

In his cross-examination he said that he 
could not say that there was a decline 
in this locality but that generally there 
was a fall. He added that he could not 
give any instance of sale in this local¬ 
ity which showed either a rise or fall. 
He further said that there had been no sale 
at all in this locality since 1919. 

Air. Dadachanji, a Civil Engineer who was 
called to prove the leases of the three plots 
of land referred to aljove, stated in his 
evidence as follows :— 

We endeavoured to find Ic.ssec.s for other 
plots. Since we took the lease the demand 
for land has decreased considerably and 
prices have fallen. I cannot say by how 
much they have fallen between April 1920 
and April 1921. The above remarks are 
confined to our land. All over Boinba\' 
there was a fall. 

He further said that there had been no 
property market in Bombay since the begin¬ 
ning of 1921. He added that he was unable 
to say what the percentage of fall was bet¬ 
ween April 1920 and April 1921. 

It is clear from the evidence of these 
three witnes.ses that the height of the boom 
was reached in January-February 1920, 
that the niaximum prices were maintained 
until July-August 1920, and there wa.s 
then a fall, according to Air. Kanga, of 
pel-cent, and according to Air. Patel, of 
fiom 15 to 20 per cent. The rise and fall 
nave been of such a marked character 


that they cannot be ignored though there is 
no specific sale in this neighbourhood 
showing either a rise or fall. Such being 
the case, I take the percentage of fall in 
this'locality at 15 per cent., and I hold that 
the market-value of the land in reference 
at the date of declaration was the price 
paid by the claimant less 15 per cent,, and 
award Rs, 91,000 being the price paid the 
claimant less 15 per cent, plus 15 per cent, 
for compulsory acquisition. The Collector 
to deposit the excess, namely. Rs. 498, in 
Court, or to pay the same to tlie claimant 
or to his Attorneys. 

No order as to costs. 

z. K. Order accordingly. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 2131 op 

1923. 

February 15, 1924. 

Present: —Air. Justice Suhrawardy and 
Air. Justice Chotzner. 
NRIPENDRA KUAlAR DUTTA— 
Receiver—Plai.ntiff—Appellant 

versus 

CHAIR.MAN OF HABIGUNJ AIUNICI- 
PA LITA^— Defen PANT—Respondent. 

lienfj-d Municipal Act (III of ISH-'t), S30, 

SJ,0 ~Marlcet--Part-proprictni\ whether can apply for 
license -"Owner,'' yneuniny of—Refusal In Qraiit license 
— Declaration, suit for, whether mninlainnhle. 

A pari-proprietor of a inark-'l i-s entitled to apply 
for a lic.nisc under Cli. X of liio liengal Municipal 
A(rf. [p. o.’JG, itol. 1.) 

TIic word “owner” in s. .’llOof [he Hintial Municipal 
A'^t m *ans any owiicr or p.ir[-own"r .'ind i* not to bo 
c mlinod us mennin" the entire bodv of owners, fp. 535. 
rol. l.J 

Xatcnlra Xath Sinha v. Xnyen-lra Xalh Biswas 
10 Ind. Cas. 1.3; .‘IS 0. 501; 13 C. L.J. IVl; 1.5 C. W. N. 
5S0 and Anirita Lai Bose v. Corporation of Calcutta 42 
Ind. Cas. .305; 21 C. \V. N. lUlG; 2G C. L. J. 1015; 41 0. 
1035; ISCr. L. J. 015, referred to. 

Whore a Munieip.ility refuses to grant a license to 
a part-proprietor on the ground that a part-proprietor 
is not entitled to apply L>r a license, the unsuc^cessful 
applicant is entitled to got a declaration from the Civil 
Oourt tliat the view taken by the Municipality is 
wrong and that lie is a person who is legally entitled 
to apply for a license, [p. 53G, col. 2; 537, col. 1.] 

Appeal against a decree of the Addi¬ 
tional Disirict Judge, Sylhet, dated the 21st 
of May 1923, aflirming that of the Subordi¬ 
nate Judge, Second Court of that District, 
dated the 23rd of November 1921. 

Arg:um9nt3.—Dr. Sarat Chandra Dasak 
(with liim B:i!)u Copal Chandra Das), 
for the Appellant.—1 submit that tliQ 
Courts below are wrong in holding that 
a part-owner of a market is not 
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entitled to get a license. A part-owner is 
entitled in law to get a license. One of 
the co-owners oE this market objected to 
th.9 granting of the license because he has 
got a rival market and he wants one 
market to be closed down. The expression 
owiier ’’ in s. 310 of the Bengal -Munici¬ 
pal Act means and includes a co owner. 
If the interpretations of the lower Courts 
are to be held correct thus the owner of 
a very small share, may, by wilfully re¬ 
fusing to join in the application for 
license, prevent all the other co-owners from 
getting a license with the result that the 
market would necessarily be closed down. 

.1 refer to ss. 6 (11), 103, and 344 of the 
Bengal Municipal Act, and also Narendra 
Nath Si7iha v. Nagindra Nath Biswa-i (i). In 
this case the Municipality refused to grant 
a license to a co-owner but my client 
was nevertheless serv'^ed with a notice 
under s. 314 to show cause why he should 
not be prosecuted for not having taken 
out a license. If one is liable to be so 
prosecuted he must also be entitled to get 
a license. 

Babu Birendra Kumar Dey, for the 
Respondent.—The view taken by the 
lower Court is correct. See s. 14 of the 
General Clauses Act (X of 1899). The 
expression “owner," means “ owners," i e., 
to say the entire body of owners. The use of 
th9 definite article shows that the intention 
of the Legislature was that the application 
must be made by all the owners jointly. 
Section 6 only contains a definition of the 
word “ owner " and sets out a list of per¬ 
sons who are owners within the meaning 
of the Bengal Municipal Act. This defini¬ 
tion has no bearing on the present case. 
Narendra Nath Sinha v. Nagendra Nath 
Bisuas (1) has no application. Sec¬ 
tions 340 and 344 do not also help the 
appellant: Amrita Lai Bose v. Corpora 
tion of Calcutta (2). In every case of 
criminal prosecution the liability is in¬ 
dividual. The Municipal Commissioner 
acted 6o7ia fide after taking competent 
legal advice. As regards the cross-objec¬ 
tion the final market cannot exist. The 
Commissioners have full discretion : Moran 
V. Chairman of Motihari Municipality (3). 

JUDGMENT*’—The facts giving rise 




(1) lOInd. fts. 43; 38 O. 531; 13 0. L. 
O. W. N. 586. 

(2) 42 lud. Oas. 305; 21 O. W. N. 1016* 
1015; 44 O. 1025; 18 Cr. L, J. 915. 

17 O. 329; 8 Ind, Dec. (n. e.) 758. 


J. 471; 15 
26 0. L. J. 


to the suit out of which this appeal has 
arisen are that there is a market within 
the Municipality of Habigunj called Puran- 
bazir. The appellant is the Receiver of 
an estate called tlie masulia estate which 
owns a small fractional share in the 
market. This market, as alleged by the 
plaintiff, is an old one. On the other 
hand the defendants say that the sale of 
fish and vegetables has been started in 
this market lately. For the purposes of 
this appeal it is not necessary for us to 
enquire whether the market is old or new. 
The plaintiff applied to the defendant 
Municipality for a license under s. 339 
of the Bengal Municipal Act III of 1884 to 
use the market for the sale of fish and 
vegetables; but license wa-J refused. On 
the 29th March 1920, the Commissioners 
of the Municipality resolved that they did 
not see their way to grant the license to 
the plaintiff who Avas a part-proprietor. 
By this resolution intended to convey 
that the plaintiff had no right to apply 
for a license under Ch. X of the Act be¬ 
cause he was a part-proprietor and repre¬ 
sented only a fractional share in the 
ket. The plaintiff has thereupon brought 
this suit for declaration that he is entitled 
to get license even though he is a part- 
proprietor. The learned Subordinate 
Judge before Avhom the suit was tried held 
that a part-proprietor was not entitled to 
apply for a license and dismissed the suit 
so far as it related to the use of the 
for the . sale of vegetable, etc. The 
claim for license for the sale of fish was 
granted subject to the plaintiff’s carrying 
out certain improvements suggested by the 
defendant Municipality. Both parlies 
appealed against portions of the decree 
affecting' them adversely and both the 
appeal and the cross-appeal were dismissea 
by the Additional District Judge. 

The plaintiff has appealed to this Lourt 
and the defendant has taken a cross-pl^ 
jection with regard to the decree relating 
to the fish market. 

The one point that arises in this case i 

whether the plaintiff as a part-proprieter 

or a co-sharer in the market is entilM 
law to apply for a license under Cb* 
of the Bengal Municipal Act. Vanou 
other matters have been brought to ou 
notice, but it is not necessary for 
consider them. We propose to conM 
our decision to the question of law tna 
has been raised in. this case, as to whetii 
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a part-proprietor of a market is entitled 
to apply for a license under Ch. X of tlie 
Act or must it be the entire body of 
owners who may apply for such license. 
It is conceded that there is no provision 
in Ch. X for submission of an application 
for license. But the learned Subordinate 
Judge was of opinion that in s. 310‘owner’ 
means the entire body of owners, who only 
can apply for a license under s. 331. This 
view has been accepted by the Additional 
District Judge. Now the question as to 
whether the plaintitf is entitled to apply 
for a license is one that depends upon the 
meaning of the word ‘ owner ’ as used in 
s. 310. Section 339 does not make mention 
of any application or of the person by whom 
it may be made. It simply laj^s down 
that in the case of a new market the Com¬ 
missioners may grant such license year by 
year on the certificate in writing under 
the hand of the Chairman. It no doubt 
contemplates that the Commissioners must 
be moved for license by some one Section 
340 says that the Chairman upon the appli¬ 
cation in writing of ‘the owner of any land’ 
shall grant such certificate unless the land 
be unfit for the purposes of the market. 
It is contended by the respondent that 
the word ‘owner’ as used in s. 340 must 
mean the entire body of owners; and it is 
further contended that when an application 
is made by the entire body of owners the 
Chairman shall give the necessary certifi¬ 
cate; and such certificate being given an 
application must be made for the issue 
of license. We do not find any ground 
for holding that the w'ord ‘owner’ as used 
in s. 340 means the entire body of owners. 
The learned Judge in his juflgment says 
that after perusing the appropriate sections 
of the Act he is of opinion that the inter¬ 
pretation put upon the word ‘owner’ by 
the Trial Court is the correct one. He has 
not referred to the appropriate section so 
that we are unable to follow his reasonings. 
The term ‘owner’ has been defined in s. 6 
(111 of the Act. It includes (a) “ every 
person,” I q\iote so much only as is neces¬ 
sary for the determination of the question 
raised before us, “ who is entitled for the 
time being to receive any rent in respect 
of the land with regard to which the 
word is used ; (6) a manager on behalf of 
_ any such person; (c) an agent for any 
such peison; (d) a trustee for any such 
person.” The interpretation put upon the 
word ‘owner’ by this clause enlarges its ordi- 
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nary significance and is not intended to 
restrict it. On a careful reading of this 
definition it would appear that it is intend¬ 
ed to include, and not exclude, any person 
who may be termed owner of the land;and 
indications, as supplied by the wording 
of this clause, are to be found in the use 
of such expression as “ any rent” which 
signifies that any person who is entitled 
to any rent or any portion of the rent or 
any kind of rent is an ‘owner.’ 

Then again in the sub-cls. (b), (c) and 
(d) the expression used is “ any such per¬ 
son." If the word ‘owner’ was intended to 
connote the entire body of owners, the 
of the expression ‘ any such person’ will 
be incompatible with this sense. The 
meaning of the term ‘owner* in connection 
with s. 103 of the Act came up for con¬ 
sideration in the case of Narendra Nath 
Sinha v. Nagendra Nath Biswas (1). The 
point that was raised in that case is 
whether a person who is not actually in. 
receipt of any rent is a person who may 
be called an ‘owner.’ Tlie point now 
before us was not exactly considered in 
that case, but the observations at page 
509* of the report are of the greateot help 
in interpreting the word ‘ owner’ in the 
way suggested by the appellant. There 
the learned Judges say as follows : “The 
term ‘owner’ is defined in cl. (11) of s. 6 to 
include every person who is entitled for 
the lime being to receive any rent in 
respect of the land with regard to which 
the word is used ... the tenm ‘owner’ 
also includes a manager or agent or trustee 
for any such person. This clearly is not an 
exhaustive definition of the term ‘owner* 
because ... the word “include" is 
generally used in interpretation clauses to 
enlarge the meaning of words so as to make 
them comprehend not only such things 
as they signify according to their natural 
import but also the things they are de¬ 
clared to include...This definition, it must 
be remembered, however, was framed not 
so much with a view to confer rights as 
to impose liabilities." We think that this 
is the correct view of the interpretation 
of the word “ owner " as used in the Act. 
It is, however, contended by the respondent 
that that might be the meaning of the 
s. 103 where the word ‘owner’ is used. 
But the words used in s. 340 are “ the 
owner" and the article prefixed to the 
word “owner" signifies that the expression 

•Page of 'iSC.—iEdV\ ' 
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is intended to mean tlie entire body of 
OAvners. AVe are iinalde to follow this read¬ 
ing and we are of opinion tliat the article 
is used more for the sake of language than 
for restricting its meaning. 

Reference lias ])ecu made to s. 344 hy 
the learned A'akil fc-r tlie appellant where 
the word ‘owner' is again used and it is 
argued that if tiie contention of the re¬ 
spondent is correct, the word ‘owner' in 
that section must also mean the entire 
body of owners. It is not necessary to 
consider that ])oint, because as is sub¬ 
mitted by the respondent, the liability 
for criminal prosecution may be indivi¬ 
dual. But it is significant that though 
the Municipality refused to grant license 
to the appellant on the ground that he 
was a part-proprietor, he was served with 
notice under s. 344 to show cause why he 
should not be prosecuted for running a 
market without a license. If the law 
authorises the Muncipality to prosecute 
any person who has failed to take out 
a license, be he a part-proprietor or a 
full owner, it is clear that such person 
must be entitled to obey the order for 
the disobedience of which he is prosecut¬ 
ed. If the restricted interpretation that 
is sought to be put on the word, as ac¬ 
cepted by the Courts below is correct, the 
result will l^e that a man may be j-irosecut- 
ed for not taking out a license because 
he happens to be a co-sharcr—owner though 
the Municipality has refused his applica¬ 
tion for license because he is a part-i)ro- 
prietor. _ It is not to be supposed that 
the Ijegislature intended to bring about 
such an anomalous position. Another im¬ 
practicable result may accrue from this 
restricted interpretation of the word 
‘owner.’ If Ihere are 100 jiroprietors owning 
a market, it is necessary according to this 
view, that all of them must join in apply¬ 
ing for a license. If any of them, owning 
an infinitesimally small share, refuses to 
join in the application, or if any one of 
them dies without leaving any immediate 
legal representative, no license can be 
granted and the market must be closed 
though it may he of 100 year’s standing. 

We are, therefore, of opinion tliat'^the 
interpretation put upon the word ‘owner’ 
by the Courts below is wrong. The plaintiff 
as parc-proprietor of the market has the 
right under the law to apply for a license 
At the^me time we wish it to be under- 

9 t 09 d -taat. we do not want to fetter the dis¬ 


cretion of the Chairman vested in him 
under ss. 339 and 340 of the Act. We only 
decide that the plaiiitilT is a person who 
is legally entitled to make an application 
for a license. Whether such application 
should be granted or not is a matter for 
the consideration of tlie Municipality. In 
the view that we take this appeal ought to 
succeed. 

There is a cross-objection by the respond¬ 
ent with reference to the decree passed 
by the Subordinate Judge which has been 
afiii'med by the Court of Appeal below, 
viz., “that tlie plaintiff be declared entitled 
to get license from the defendant for the 
fish market only on payment of reason¬ 
able fees and on effecting improvements 
of the market as tlie defendant requires 
to be done for its fitness.” It appears 
that after the plaintiff’s application for 
license was dismissed on the ground that 
he was a part-proprietor, one Rai Mohan 
Das (alleged to be the general agent of all 
tlie proprieters) applied for necessary 
license on the 29th May 1920. Tlie Chaii^ 
man thereupon visited the locality and 
granted the certificate to the effect that 
the place was fit for the sale of vegetables 

and that the place for selling fish required 

improvements and extension. The Courts 
below have found that the place where the 
sale offish is intended to be held belongs 
exclusively to the appellant and, there¬ 
fore, Ihevhave given a decree in the term 

quoted above. It appears from the judg¬ 
ments of both the Courts that the only 
point raised before them was as to whether 
the place where the fish market was to be 
held was within the exclusive ‘Chandiani 
right of the plaintilT. In tlie cross-objec¬ 
tion, Iiowever, the ground taken is that 
the suit is not maintainable in its present 
form. It is submitted that the market 
having come into existence in 1918 after 
the extension of Cli. X of the Act to 
the Habigunj Municipality, the Munici¬ 
pality had the fullest discretion in the 
matter of granting or refusing license 
under s. 339 cf the Act. Such being Ihe 
case suit in the Civil Court to compel, the 
Municipality to grant a license does not 
lie. We do not think that is any 

substance in this contenlion. If the Muni¬ 
cipality bad refused to errant license on 
any of the grounds mentioned in s-■ . 
probably the contention of the learned 'Vakil 
for the respondent would have had some 
force. But the ground upon which tbe ap- . 
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plication has been rejected is that as part- 
proprietor the plaintiff had no right to 
apply. He is entitled to get a declaration 
from the Civil Court if the view taken by 
the Commissioner is wrong, that he is a 
person who is legally entitled to apply. 

The result is that this appeal is allowed 
and the cross-objection dismissed. The 
decree of the lower Courts in so far as it 
refuses license to the plaintiff for the sale 
of butter, ghee, fruits and vegetables is 
set aside and declaration made in favour 
of the plaintiff that he is entitled to apply 
for license for the use of the market foV 
the sale of those articles. The decree of 
the Courts below in so far as it relates 
to the use of the market for the sale of 
fish will stand. The plaintiff is entitled 
to his costs in all the Courts. Tiiere will 
be no order for costs in the eross-objectioji 
which is dismissed. 

z. K. Appeal allowed; 

Cross-objection dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 17liO or 192-1. 

May 13. 192-1. 

Present : —Mr. Justice Neave. 

LACK MI NARAIN— Defen da nt— 

Appeli.ant 

versus 

MOOLI— Plaintiff—Respondent. 

Agra Tenancij Act (7/ of IHOh, .9. Juris 

diction of Civil and lievcnue Courts Suit for injimc 

tion restricting tenants from using water of well fot 

particular purpose, nature of -Ex-p,o}a ietanj Unintt 

whether entitled to water of well in one jnnl oj 

holding for irrigating other parts. 

. ^ for an_ injunction restricting a tcr.anl fr< n' 

irrigating ccituin plots of land fre ni a pai liculai 

■well, does not fall within tho purview of b. G.'i 

(2^ of the Agra Tenancy Act and is not cxclijdcd 

from the jurisdiction of a Civil Court, [p. 5.17. col. 2.j 

An ex-proprietary tenant is not prohibited fi’om using 

the water of a well situated in one plot of liis holding 

for the irrigation of other i)lots in llial hoUling nwrelv 

becausa the latter j.lots belong to a dilYercnt landloril 

ifpPl 1 ® owner of the plot in which tJic well is situated. 
[told] 

Second appeal against a decroe of tlie 

Subordinate Judge, Muttra, dated tlic lltii 

of October 1922. 

Mr. S. G. Dass, for the Appellant. 

Ml. P . Asthana^ for tlie Rcspoivlciit. 
JUDGMENT. —Tile defendant appeb 

lant transferred to the respondent plot No. 
942 in December 1906, This plot was his 


airland, and he accordingly became an e.\- 
proprietary tenant of it. There is a juikL a 
well in the plot, and tJie defendant has 
been using the water from tliis well to in i- 
gate adjacent lieids which he holds as 
tenant from another landlord. The plaint¬ 
iff brought this suit for an injunction j'ro- 
hibiting the defendant from using the water 
to irrigate any land other than plot No. 922 
and for damages. 

The defence was, first, that the suit was 
not maintainable in a Civil (’ourt, l)iit 
should have been brought in the Revenue 
Court under s. (>3 (2) of the Tenancy Act, 
and, secondly, that the defendant was enl itled 
to use the water of (lie well for any pui- 
pose he miglit desire. Roth the Courts 
below liave found against the defendant on 
both points, 

With regard to the question of jurisdic¬ 
tion. there can be no doubt tiiat the suit 
is triable by a Civil Court. Section tio of tiie 
Tenancy Act ju’escribes in its lirst parngrapli 
the procedure to be followed in ejectment for 
forfeiture and in the second jiaragraph now 
referred to allows a landlord to sue for com¬ 
pensation in addition to, or in lieu of suing 
for ejectment, or to sue for an injunction 
with or without compensation. This para¬ 
graph admittedly refers back to s. 57 [b) 
of the same Act, wliich permits llie eject¬ 
ment of a tenant on the ground of any act 
or omission detrimental to tJie land in the 
liolding, or inconsistent with the jiurpose 
for which it was let. Now it cannot liy aii\’ 
straining of language be held that tlio use 
of the water of a well situated in the liold- 
ing of a tenant for the irrigation of ctlier 
plots of land is detrimental to that holding 
or iticonsislent with the purpose for which 
it was let. It is clear, therefore, that the 
suit was not cognizable hy the Revenue 
Court but was properly brought in the Civil 
Court. 

Turning to the second plea. I liave not 
been shown any provision of anj^Statute or 
any ruling of any Court in which it has been 
laid down that a tenant is not permitted to 
nse the water of a well situated in one plot of 
his holding for the irrigation of other plots 
in tliat holding merely because the latter 
plots b.dong to a different zemindar from 
the owner of the plot in which the well is 
situated. The learned Advocate _ for tlie 
respondent contends that as Ids client pur¬ 
chased the well along with the plot from 
the appellant he is entitled to pre.scribe tlie 
use to which the. water shall be put. Such a 


53ft kANHAYA LAL V. BALDKO LALL. 

doctrine seems to me to be inconsistent-with Mr. Nawal 
the whole of the spirit of the tenancy legisla- Petitioner, 
tion. Section SO of the Tenancy Act allows Mr. Rai Gu 
even a non-occui)ancy tenant to make a Will Opposite Party, 
for the puri)ose of the irrigation of his hold¬ 
ing withovit the consent or even against the . " 

wishes of his a/oW/'o 7 *t an ex-pro- Adaim, J, 

prietary tenant who had himself construct- Plaintilfs Nos. 
ed the well on liis ex-proprietary holding brothers, bein^ 
must be entitled to use the water from it ^.^hand, decease 
for the purposes of irrigation. It has not Saheb^Lal a PI 
been pleaded here that the tenant’s use of Decei 

the water has in anj^ way resulted in injury 19lh 

or loss of any kind to the zemindar nor has bequeathed 

any custom been alleged by which the pe*titioner, wlm 
zemindar is entitled to limit the use of well the 17t 

in the plots occupied by tenants. during the Surv 

The appeal is allowed with costs in all petitioners 
Courts including in this Court fees on the Record of Rigf 
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Mr. Nawal Kishore Prasad 71, for th® 
Petitioner. 

Mr. Rai Gurn Saran Prasad^ for the 
Opposite Party. 


higher scale, 
z. K. 


Appeal allowed. 


PATNA HIGH COURT. 

Civil Revision No. 196 op 1924. 
August 7, 1924. 

Present: —Mr. Justice Adami and 
Mr. Justice Macpherson. 

KANHAYA LAL— Defendant— 

Petitioner 

versus 

BALDEO LALL and others—Plaintiffs— 

Opposite Party. 

Court Fees Act (VII of IS70), Sch. II, Art. 17 [6) 
— Partition suit—Declaration of title and possession 
--Court-fee payable—Order declaring Court-fee sufici- 
ent — Appeal — Reiyision. 

If in a partition suit, in the forefront of his prayer 
in the plaint, the plaintiff asks for a declaration of 
title and possession, he is claiming in the guise of a 
partition suit a declaration of his title and must pay 
an. ad valorem Court-fee. [p. 53), col. I.J 

Rachhya Rant v. Chando, 05 Ind. C’as. 21)4- 6 P 
L. J. 662; (1021) Pat. 65; 3 P. L. T. 293; (1923) A. I. R. 
(Pat.) 113, followetl. 

The mere fact that <i petitioner is too poor to pay 

C’ourt-fees or there are other circumstances ju.stifying 
leniency, furnishes no ground to the Court for 
neglecting an express decision of the High Court 
and the provisions of the Court Fees Act, or for 
depriving of its dues the Government Revenue in the 
interest of which the Court Fees Act was passed, 
[p. 539, col. 2.') 

An order declaring that the Court-fee paid on a 
plaint is sufficient is not open to appeal or revision. 
[iWd.'J 

Appeal from an order of the Subordinate 
Judge, Qaya, dated the 16th April 1924. 


JUDGMENT. 

Adami, J, —The petitioner and the 
plaiutilTs Nos. 1-4 opposite party are 
brothers, being tlie sons of Babu Garib 
Oliand, deceased, who had a brother, Babu 
Saheb Lai a Pleader. The latter died on 
the 25th December 1911, leaving a Will 
dated the 19lh December 1911, by which 
he bequeatlied all his property to the 
petitioner, who took out Probate of the 
Will on the 17th May 1912. Subsequently 
during the Survey Settlement proceedings 
the petitioner’s name was entered in the 
Record of Rights and in the Municipal 
Register with respect to all the properties 
which he took under the Will of Babu 
Saheb Lai. It appears that the opposite 
party did not contest either the grant of 
Probate to the petitioner or the record of 
his name in the Record of Rights. This year, 
however ,thej'^ have instituted the suit out 
of which this application arises, seeking 
partition of the properties coming down 
botli from their father and from Saheb Lai* 

In their plaint the}’ asserted that Garib 
Chand and Saheb Lai were joint in meM 
and property, and that Saheb Lai 
while still joint with his brother. They 
claimed that all the said properties were 
ancestral and tliat they were in 3®*°' 
possession of them all; and that Saheb M 
had been educated to become a Pleaa®^ 
out of the joint funds. The plaint, whil® 
not denying that Saheb Lai had made a 
Will in favour of the petitioner and that 
Probate had been granted to him or that 
the ■ petitioner’s name was recorded ^ 
respect of Saheb Lai’s properties in the 
Record of Riglits, alleged that the 
had obtained Probate of Saheb Lai’s Wm 
by fraud, and had procured the entry o* 
his name in the Survey and Settleroeni 
Record and in the Municipal Register 
he Avas karta of the family, without tn 
knowledge of his brotliers and in collusion 
with others. The plaintiffs in the 
stated in the plaint that they did not admi 
the genuineness of the Will and they 
Saheb LaPs right to execute the W*" 
bequeathing property which they 
to be joint property. The reliefs claiin^ 
in the plaint were a declaration j 
the properties including those covered oj 
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Baheb LaVs Will, were joint family pro¬ 
perties and that they were entitled to a 
four-Jifths share, on partition of all this 
property and the delivery to them of their 
partitioned share and costs. 

They valued their four-fifths share at 
Rs. 15,107 for the purpose of jurisdiction 
and paid Rs. 15 as Court-fees claiming 
that the suit was a partition suit pure and 
simple. 

Tiie petitioner as defendant to the suit 
at once put in an objection that the Court- 
fee of Rs. 15 was insufficient and that an 
ad valorem fee must be paid before the 
plaint could be accepted seeing that the 
plaintiffs sought for a declaration of title, 
and for partition and possession. 

The learned Subordinate Judge in his 
order on the objection admitted that the 
suit is for a declaration of title and posses¬ 
sion as well as for partition and that the 
decision of Dawson Miller, C. J., and 
Coutts, J., in the case of Rachhya Rant v. 
Ckando (1) to the effect that if in a partition 
suit in the forefront of their prayer in 
the plaint the plaintiffs ask for a declara¬ 
tion of title and pos.session they are claim¬ 
ing under the guise of a partition suit 
a declaration of their title and they must 
pay an ad valorem Court-fee, applies in the 
present case. But giving it as his reason 
that some of the properties in suit were 
admittedly joint, and the fact that the 
plaintiff’s Pleader took upon himself the 
responsibility of having the suit dismissed 
respecting the other properties which are 
the subject-matter of dispute as having 
been held adversely by the defendant if 
complete ouster were established as well as 
the fact that the plaintiffs were not in a 
position to pay the advalorem fee, the 
learned Subordinate Judge held that under 
the peculiar circumstances of the case the 
Court Fees Act had to be construed 
leniently and that the decision in Rachhya 
Rant V. Chando (1) did not entirely 
apply. He, therefore, held that the Court- 
fee of Rs. 15 was sufficient and overruled 
the objection. 

It is against this order that the present 
application is made. If an appeal lay 
against this interlocutory order there is no 
doubt what the result would be. The 
plaint clearly asks for a declaration of 
title and possession as well as for partition, 
and the learned Subordinate Judge was 

(1) 65 Ind. Cas. 294; 6 P. L. J. 662; (1921) Pat. 65; 3 
P..L. T. 293; (1923) A. I. K. (Pat.) 113. 


l)Ound by the decision in Rachhya Rant v, 
Chando li). The mere facts that a Pleader 
gives an undertaking or that no decla¬ 
ration is necessary with regard to a 
partition of some of the propeity or that 
the petitioner is too poor to pay Court-fees 
give no good ground for neglecting an 
e.xpress decision of the High Court, and 
the provisions of the Court Fees Act or 
for depriving of its dues the Government 
Revenue in the interest of which the Court- 
Fees Act was passed. 

No appeal, however, lies and we have to 
consider whether this Court can interfere 
in revision. I think it is clear that it can¬ 
not. No question of jurisdiction arises, for 
the Subordinate Judge had jurisdiction 
to decide whether the suit was one in which 
an advalorem fee should be paid.l.e may 
have decided the question wioiifrly, but 
jurisdiction is not affected. Order VJI, r. 11 
(c) cannot be invoked by the petitioner for 
that rule requires the rejection of a plaint 
where “the plaintiff, on being required by 
the Court to supply the requisite stamp- 
paper witliin a time to be fixed by the 
Court, fails to do so.” 

In the i)resentcase the Subordinate Judge 
accepted the Court-fee of Rs. 15 as sufficient 
and, therefore, there was no direction to the 
plaintiffs which was disobeyed. I'liis is not 
a case either in which the decision of the 
category within which a suit lies affects the 
jurisdiction and competence of the Court to 
try the case. 

It must be decided, I think, that this Court 
cannot interfere at the present stage. At 
the same time I think it should be made 
clear to the learned Subordinate Judge that 
as he has by his order circumscribed the 
scope of the plaintiff’s suit the plaintiff 
should not be allowed to again extend its 
scope unless he consents to pay the further 
Court-fee required by law. 

Subject to this remark, I would reject the 
application. 

iViaepherson, J.—I agree. 

z. K. Application rejected. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 37 

OF \^y22. 

MaiT-h 21, 1924. 

Present: —Mr. Justice ^lukerji. 

I MAKAM GOGOI—Plaintiff— 

Appellant 

TS \l S 

PTRIMv CHAND OSWAL AND OTHERS— 
Defendants—Respondents. 

Tran.<jcrof Properti/ Act {IV of 1682), s. .',1. princi¬ 
ple of, anplicahHiiy of. 

Section 11 of the Triin.‘ifer of Prc>pcrty Act, provided 
its conditions are thoroughly satislieA affords a pro¬ 
tection to bona Tide purchasers from ostensible owners 
and lays down an exception to M'hat may be said to be 
the general rule that a person cannot conve}' a better 
title than he himself has in the properly. Ip. o-ll, 
col. 2.' 

The section is based on the principle tliat if a party 
having an intcre.st to prevent an act being done lias 
full notice of its having been done and acquiesces 
in it so as to induce a reasonable belief tliat he con¬ 
sents to it, and the position of others is altered bv their 
giving credit to his sincerity, he has no more right to 
challenge the act to their iirejudice than he would 
have had if it liad been done with his previous license, 
[p 542, col. 1] 

If, however, any one of the essential elements men¬ 
tioned in s. 11 of the Transfer of Property Act be 
wanting, the transferee is not entitled to the protec¬ 
tion provided by that section [ibid.] 

Hajendro Xatli Iloldar v. Jogendro Xath Banerjee, 14 
M. I. A. r>7 at p. 77; 13 W. K. P. C\ 41; 7 H L R 21G- 
2 Suth. P. C. J. 422; 2 .Sar. P. C. .1. GOG: 20 Iv R 711’ 
Lnla ParUiu Lai v. Mylne, 11 C. 401 at p. -11.3; 7 Ind' 
Dcc. tx. s.) 2G7, Cairncioss w Lnrimer, I18G0) 3 Macci 
H. L. C. 827; 7 Jur. (.\. s.) 14!); 3 L. T. I.IO; 123 R ]i 
906, Sarat Chunder Deij v. (iopal Chundcr Laha ^0 (! 
296; 19 I. A. 203; 6 Sar. P. C. J. 221; 10 lud Dec (x s ) 
201 (P. C.i, Bhimappa v. Basawa, 29 D. Hit)- 7 Horn L 
R. lOo an<l Ballii Mai v. Ram Kishen, 61 Ind Cas 1 I- 
43 A. 263; 19 A. L. J. II, referred to. ‘ 

Appeal against a decree of the Subordi¬ 
nate Judge, Assam Valiev Districts at Jor- 

hat, dated the 9th of July 1921 reversin<y 
that of the Munsif, Golaliat, dated the 23rd 
of June 1920. 

Babu Amarendra Nath Bose and Mr 
Mahommed Nurul Haq Choudhuri for Mr. 
Sxjed Mahommed Saadulla^ for the Appel¬ 
lant. 

Mr. A, S. M. Akram, for the Respondents. 

JUDGMENT. —Some of the questions 
which arose for consideration upon the facts 
proved or sought to be proved on behalf of 
the parties in this suit are these:— 

1st:—Is the defendant No. 3 the adopted 
son of Bhadoi ? 

2nd :—Is the plaintiff estopped from ques¬ 
tioning the adoption,if any, of Bhadoi? 

3rd:—Was there a separation between 
the defendant No. 1 and the defendant Mr* ^ 
after Bhadoi’s death ? * 


4th :—Is the plaintiff entitled to any re¬ 
lief in view of the provisions of s. 41 of the 
Transfer of Property Act ? 

The first question the Court of first in¬ 
stance answered in the affirmative. This 
finding was based on the following:—1. 
Tlie direct evidence of adoption ; 2, the 
fact that the defendant No. 3 left his 
father's house and came to live with Bhadoi 
and lived with the latter till his death; 3. 
the fact that the defendant No. 3 lived with 
Bhadoi and then Avith defendant No. I till 
the latter separated from him about a year 
after Bliadoi's deatli and that the defendant 
No. 3 was still living in Bhadoi’s house; 
4. the fact that the defendant No. 3 posses¬ 
sed Bhadoi's land, though he had some 
paternal land which was in the occupation 
of his nephews ; and 5. tlie fact that the ex¬ 
planation offered by the defendent No. 1 to 
the effect that the defendant No. 3 occupi¬ 
ed Bhadoi’s land as his ploughman Avas 
fal.se. The loAA-er Appellate Court observes 
in its judgment: “My finding, therefore, is 
that there Avas no adoption at all”. I have 
been asked to treat this finding as a finding 
of fact. I regret, I am unable to do so. The 
grounds upon AA'hich this ultimate finding 
is based in the AA'ords of that judgment are 
these : — 1. “The evidence is meagre and 
eA'en if there Avas an adoption it aa’OS not 
valid. ItAA'as said that the defendant No. 

3 A\-as given in adoption by his mother. 
Tlie motlier had no poAA'er to give him in 
adoption." 2. “I am, lioAvever, not satisfied 
that defendant No. 3 Avas alAA-ays recognised 
as Bhadoi’s son or that he is in possession 
of all proiierties of Bhadoi" rejecting the 
argument to that effect put forward on 
half of the plaintiff-appellant before him- 
The finding based on these two grounds 
might mean either that there AA'as no 
adoption in fact or that the adoption was 
not valid in law. The vieAv that it AA’as not 
valid in law cannot be supported in view of 
the ruling in the case of Jogesh Chandra 
Banerjee v. Nidtya . Kali Dehi (1). I 
therefore, asked to hold that the finding 
means that there was no adoption in fact. 

I do not know why I should take upon my¬ 
self to say that it is the one and not the 
other. In second appeals AA*e are precluded 
from interfering Avith findings of fact arriv¬ 
ed at by the lower Appellate Court; hut 
AA'hat is relied upon in this case is, in my 
judgment, not a finding of fact at all. I® 


(1) 30 0. 965; 7 0. W. N. 871. 
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might mean either and it is not for this 
Court to say that the lower Court must 
have meant sometliing for no oilier reason 
than that it was its duty to say the same. 
I. therefore, think that this is not a finding 
of fact. Moreover if the Court meant to re¬ 
verse the finding of the primary Court on 
this point, sliould it not have considered 
all the important materials on which that 
finding was based? I am not unmindful of 
the fact that it would be intolerable if a 
Court were required to give all its reason¬ 
ings in its judgment or notice ail tlie evi¬ 
dence which influences its decision. 13ut 
the position is Avholly dilTerent wliere a 
Court takes upon itself to reverse a find¬ 
ing of the Trial Court on a question of facts. 
Now let us examine the five grounds given 
by the Trial Court on this point and see 
how they liave been dealt witli by the lower 
Appellate Court. No, 1 may be said to 
have been disposed of for in the opinion of 
the lower Appellate Court the direct evi¬ 
dence was meagre. Nos. 2 and a have been 
disposed of by the finding that tlie plaintilT 
was in possession and as soon as he was 
disposse.=sed he filed a possessory suit under 
s. 9 of the Specific Relief Act and recovered 
possession. But wliat about the admitted 
fact that the defendant No. 3 was in occu¬ 
pation of the lands, the explanation for 
which ocoupation was not accepted by the 
Trial Court? What about the separation of 
defendant No. 1 from the defendant ? 
What about the defendant No. 3 still living 
in Bhadoi's house ? Wliat about the infer¬ 
ence that may be drawn from the fact that 
defendant No. 3 had left las ])aternal pro¬ 
perties such as he had and that his nepliews 
were occupying them? Ignoring these facts 
and circumstances altogether if the lower • 
Appellate Court means to suggest tliat its 
finding was that there was no adoption in 
fact, I am not prepared to accept tliat find¬ 
ing as a finding of fact. 

Then as^ to the second question, the 
question arises if it be found that there 

was an adoption in fact but that the same 

was invalid for some reason or another, or 
that the defendant No. 3 was treated by 
Bhadoi in such a way as led him to believe 
that he was Bhadoi's adopted son, and on 
that footing and on account of such acquies¬ 
cence and by reason of such encouragement, 
he severed his connexion with his natural 
family or underwent a change of circum¬ 
stances in such a way that when restored to 
his natural family his position would be 


very different from what it would have been 
if he had never left it This prim-iple of 
estoppel has been recognised in Utiicntiro 
With lloUlur y. Joijendra Noth Bcnerjc. ( 2 '. 
'J'hi.s question would arise, if the fiiidiiig of 
the learned iMunsif to the elfect thatde¬ 
fendant No. 3 left his paternal home and 
properties and came to live in Bliadoi’s 
fa ni \ d lived there since then till 
the suit, is not reversed on appeal, provided 
that it be found that JIhadoi acquiesced in 
or encouraged the defendant No. 3 in re¬ 
garding himself as Ids adopted sou and the 
change of circumstance took place in conse¬ 
quence of sucli ac([uiescence or encourage¬ 
ment. It will, liowever, have to be reniem- 
liered thatestoi)pel is purely personal and 
it will not affect the defendant No. 1 in so 
far as he claims a title otherwise Ih.an 
through Bhadoi | Lr(/u Parhha Lul v. 

(3)]. 'rids matter does not aiqjcar to liavc 
Been dealt witli by the lower Api)ellale 
Court. 

Oil the tiudingsof the learned Munsif and 
upon the uncertain timling of the learned 
Subordinate Judge on the question of pos¬ 
session wldch I have referred to above, 
arises the third question, and if it be answer¬ 
ed ill the aflirmative, a question of limita¬ 
tion may also arise. 

The fourth question arises upon the find¬ 
ing that the defendant No. 1 though serv¬ 
ed with notices of registration of the names 
of the defendant No. 3 and also of the de¬ 
fendant No. 2 raised no protest or took no 
steps to cancel the same. The omission to 
do so, so far as the registration of the name 
of the defendant No. 3 is concerned may be 
condoned on the ground that lie wasa minor 
at the time; but the continuance of tlie 
said omission when lie became major and 
also the omission so far as the registration 
of the name of the defendant No. 2 is con¬ 
cerned may not create an estoppel unless it 
was the duty of the defendant No. 1 to speak 
and in that sense tliere may be no estoppel 
so far as the defendant No. 1 is concerned. 
But s. 41 of the Transfer of Property Act, 
provided its conditions are fully satisfied, 
affords a protection to bond fide purchasers 
from ostensible owners; and lays down an 
exception to what may be said to be the 
general rule that a person cannot convey a 

better title than he himself has in the pro- 

(2' 14 M. I. A. 67 at p. 77; 15 W. R P. C. 41; 7 B. L, 
R. 214; 2 Suth. P. 0. J. 422; 2 Sar. P. C. J, 660; 20 E. 
H. 711. 

(3) 14 C, 401 at p. 413; 7 Ind, Dec. (n. s.) 267, 
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perty. The principle has been tlius enun¬ 
ciated by the House of Lords in the case of 
Cairnncross v. Larimer (4): "If a man either 
by Worsts or l)y couiluct has intimated that 
he consents to an act wliich has been done, 
and that he will olfer no opposition to it, 
although it could not have been lawfully 
done without his consent, and he thereby 
induces otliers to do that from which they 
otherwise might have abstained, lie cannot 
question tiie legality of the act he had so 
sanctioned, to the prejudice of those who 
have so given faith to his words, or to the 
fair inference tobedrawn from his conduct." 
Generally speaking, if a party having an 
interest to prevent an act being done has 
full notice of its having been done and ac¬ 
quiesces in it so as to induce a reasonable 
belief that he consents to it, and the posi¬ 
tion of others is altered by their giving 
credit to his sincerity, he has no more 
right to challenge the act to their prejudice 
than he would have had if it had been done 
with his previous license. 

The same principle has been adopted in 
the case of Sarat Chunder Dey v. Gopal 
Chunder Laha (5) and Bhimappa v. Basawa 
(6). In the latter case Sir Lawrence Jenkins, 
C J., at pages 403 and 404 laid down that 
mere acquiescence is not equivalent to con¬ 
sent ; consent need not be by word and may 
be by act, and if consent can be intimated by 
conduct as well as by act, it is clear that 
acquiescence may, under certain circumstan¬ 
ces, be taken to be consent. If, however, any 
one of the essential elements mentioned in s. 
41 be wanting the transferee is not entitled 
to the protection provided by that section 
[BaLlu Mai v. Ram Kishan{l)]. In any event, 
this question has got to be considered, but 
has not been considered. 

I, therefore, think that the decree of the 
learned Subordinate Judge cannot stand. 
It is hereby set aside and the case sent back 
to his Court so that the appeal may be 
dealt with afresh in the light of the ob¬ 
servations made above and necessary 
findings being arrived at, the appeal may 
be disposed of. Costs of this Court to abide 
the result. 

2 . K. Decree set aside. 

(I860) 3 Mncq. H. L. C. 827; 7 Jur. (n. a.) 149; 3 
Ij T 130; 123 R. R. 906. 

(5)' 20 C. 296; 191. A. 203; 6 Sar. P, C. J. 224; 10 lad. 

Pec. (s. 8.) 201 (P. O.). 

I6> 29 B. 400; 7 Bom. L. R. 40o. 

^7) 64 lad. Cas. 14; 43 A, 263; 19 A, I.:,- J. 11, 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 881 op 1924. 

November 15, 1921. 

Present :— Mr. Justice Martineau. 
FEROZE DIN and another—Plaintiffs 

—Appellants 
versus 

MULA SINGH and another— 
Defendants—Respondents. 

\yUl — Probate—Revocation—Disappearance of Will 
— Presumption. 

It is not always to be presumed from the disappear- 
ancs of a Will that the testator had revoked it. [p. 543, 
col. 1.) 

Shib Sahitr'i Prasad v. The Collectorof Meerut, 29 A. 
82; .3 A. L. J. 747; A. W. N. (1906) 295 and Padmany. 
llanwanta, 23 Ind. Cas. 807; t)3 P. R. 1915; 18 M. L. T* 
51; 19 C. W. N. 929; 13 A. L. J. 801; 17 Bom. L. R- 609; 
2 L. W. 615; (1915) .U. W. N. 500; 22 C. L. J. 1/2; UO 
P. W. R. 1915; 29 iM. L. J. 307; 11 P. L. R. 1916 (P. 0.), 
relied upon. 

Where it appeared from the certified copy of a vvili 
which could not be found that the Will had been ei^ 
cuted in favour of the beneficiaries because they naa 
been br.)ught up by the testator, who was their grMi 
uncle ; and the caveators were related to the testator 
in the same degree as the beneficiaries : 

Held, that from the mere fact that the Will had dis¬ 
appeared, it could not be presumed that the testator 
had revoked it. [p. 542, col. 2.] , 

Second appeal from a decree of tne 
District Judge, Amritsar, dated the om 
January 1924. 

Mr. Sugar CJuind, for the Appellants. 

Ltila. Ishivar DaSj for the Respondents. 

JUDGMENT.— This is an appeal 
from an order dismissing an application 
for Probate of the Will of one Sundar 
Singh, who died in February 1923. 

The Will is not forthcoming, but a 
fied copy of it has been produced, and in 
learned District Judge has found that i 
was duly executed, but he has 
the application on the ground that the oi 
-appearance of the Will has not / I 
plained and that a presumption arises tna 
the testator revoked it. , 

Sardha Ram, the writer of the - 

proved that it w’as duly executed y 
Sundar Singh, producing an entry m ^ 
register in support of his statement. 

On the question of revocation ^ ^L-- 
from the view taken by the learned 
trict Judge. The appellants 
expected to know what has become 
Will, which was executed in 19^- , 
learned District Judge has 
Uttam Das v. Chanan Das (1) but wat 
a case in which a man had, 
was a bachelor, made a Will in 
his chela which would have entirely _ 

(1) 20 Ind. Caa. 4G2; 51 P. R, 1913; 283 r. ^ 
1913; 200 P, W, K. 1913. 
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inherited his wife and children, and it 
was held that the Court was justified in 
assuming that the testator had revoked 
the Will, which was not to be found and 
left everything to a comparative stranger. 
This is clearly distinguishable from the 
present case. The certified copy of the 
Will shows that the Will was executed in 
favour of the appellants because they had 
been brought up by the testator who was 
their great uncle. The respondents are 
related to the testator in the same degree 
as the appellants, being the sons of one 
of his brothers, while the appellants are tlie 
grandsons of another brother. It is pointed 
out that the appellants are Muhammadans 
but when this fact did not prevent Sundar 
Singh from making a Will in their favour, 
it is also not a reason for his afterwards 
revoking the Will. It is not always to be 
presumed from the disappearance of a 
Will that the testator revoked it. See Shih 
Sabitri Prasad v. The Collector of Meerut 
(2j and Padman v. Hamvanta (3) and it 
appears to me that no such presumption 
can be drawn in the present case. 

No executor was appointed in the Will 
either expressly or by implication, but the 
testator left the whole of his property to 
the appellants. 

I accept the appeal and direct that 
Letters of Administration be granted to the 
appellants with a copy of the Will annexed. 
The respondents will pay the appellants’ 
costs in both Courts. 

Z. K. Appeal accepted. 

29 A. 82; 3 A. L. J. 7 47; A. W. N. (1906) 295. 

(3) 20 Ind. Cfts. 807; 93 P. R. 1915; 18 M. L. T. 51; 
10 C. W. N. 929; 13 A. L. J. 8Jl; 17 Bom. L. R. 609; 
2 L. W. 615; (1915) M W. N. 500; 22 0. L. J. 172; 110 
P. W. R. 1915; 29 M. L. J. 307; 11 P. L. R. 1916 (P C). 


PATNA HIGH COURT. 

Appeal prom Original Order No. 241 

OF 1923. 

August 4, 1924. 

Present: —SirJwala Prasad, Kt., 
Acting Chief Justice, and Mr. Justice 

Kulwant Sahai. 

BABU LAL SAHU— Insolvent— 

Appellant 

versus 

KRISHNA PRA8HAD— Creditor 

—Respondent. 

Provincial Insolvency Act (III of 1007), ss. 21,, 44 
-^Provincial Insolvency Act (V of 1920), ss. 3S{3), Ul, 
1,8, J,7. 61,—Civil Procedure Code (Act V of 1003), 
0. XXX/P, r. 6-—Proof of debt after conditional 
iwhargt, whether permUsibU^Debt barred after date 
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of adjudication, whether can be proved—Secured 
creditor—Realisation of security—Balance of debt, 
whether can be proved in absence of personal decree 

Thft discharge contemplated by s. 24 (3) of the 
Provincial Insolvency Act of 190.* which corresponds 
to s. Xi (3) of the Provincial-Insolvency Act of I 92 (i 
is the linal discharge and not a conditional discharge 
of the insolvent. Tlie cftect of a conditional dis¬ 
charge is n>t to terminate tlie insolvency prooeediiu's 
[p. 544, col. 2; p. 545, col. 1.] ® 

A conditional di.scharge of the insolvent does not 
debar a creditor from proving )us debt in insolvency 
[p. 544, col. 2.] 

A creditor is entitled to render proof of his debt at 
any time during the administration so long as there 
are assets to be distributed and no iniuslice is dimo 
to third parties, [ibid.] 

A debt A^’Jli(•h was alive and not barred at the date 
of adjudication can be proved at any time during the 
continuance of the insolvency proceedings, [p. 545, col. 

Sivasubramayiia Pillai v. Theethiappa Pillai, 75 Ind 
Cas. 572, relied on. 

A decree under O. XXXIV, r. 6 of the C. P. C., 
does not create a debt but merely authorises the 
decree-holder to realise it by means of execution in 
the ordinary way. The absence of such a decree, 
therefo/e, does not io law debar a creditor from prov¬ 
ing his debt in insolvency proceedings. AH that is 
nece.ssary for the purposes of insolvency proceedings 
is to prove the existence of the debt, [ibid.] 

Under s. 47 of the Provincial Insolvency Act of 1920 
a secured creditor who realises his security may prove 
for the balance due to him after deducting the net 
amount realised. The fact that he had got his name 
removed from the list of scheduled creditors and had 
proceeded to realise his security will not debar him 
of his statutory right to prove for the balance due 
to liiin in the insolvency proceedings, [p. 545 col 2- 
p. 546, col. 1.} ’ • * 

Appeal from an order of the District 
Judge, Monghyv, dated the 27th August 
1923. ^ 

Mr. Manohar Lai, for the Appellant. 

Mr. Shiva Narayan Bose, for the Re¬ 
spondent. 

JUDGMENT. 

Kulwant Sahai, J.— The appellant 
Babu Lai Sahu, was adjudged au insolvent 
by an order dated the 11th December 1913. 
In the schedule attached to the insolvencj^ 
petition filed by the appellant he had 
included a mortgage debt due to the res¬ 
pondent Krishna Prashad under a mortgage- 
deed dated November 1911. The respond¬ 
ent, however, instituted a suit on the 18th 
December 1913 in the Court of the Subordi¬ 
nate Judge to enforce his mortgage. A pre¬ 
liminary mortgage-decree Avas passed in his 
favour on the 23rd January 1914 and a 
final decree for sale Avas made on the 7th 
September 1914. On the 3rd September 
1917 he applied before the District Judo-e 
in the insolvency proceedings for expung¬ 
ing his name from the schedule of creditors 
and on the 17th September 1917 the 
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District Judge ordered that tiie naiue of 
the respondeat Ki’ishna Ih'ashed he removed 
from tlie seliedul'*. Tiio rosjjondent lliciv- 
u])oii execute.1 Ids mortga;;e-deeree and 
brought the mortgage jirop-erty to sale. 
The sale was held on the 24th April 1!>1S 
and a sum (d Us. 3i!0 was realised thereby. 
On the 23rd August 1919 the District Judge 
made a conditional order of discharge in 
favour (>[ the appellant in these words: 
“Uleader heard. No o})jection hied. In¬ 
solvent discliarged on condition that his 
sul)sequent earnings or income or after- 
acquired property will still be subject to 
proceedings in this Court at the instance 
of the creditors. On the 4th of June 1923 
the respondent Krishna Prashad tiled a 
petition before the District Judge in the 
insolvency ju-oceedings stating that a sum 
of Us. l,7()7-l3-0 on account of ])rinci]')nl 
and interest was still due to him under 
the mortgage-decree after the sale of the 
mortgaged property and that he was inform¬ 
ed that since the order of discharge, the 
insolvent had acquired properties set out 
in Schedule I attached to his petition and 
praying that the insolvent may l)e ordered 
to make over the said propertie.s to the 
Court and the same may be applied towards 
the liquidation of the debt and that the 
petitioner, namely the respondent, may be 
permitted to prove his debt. Notice of this 
application was given to the insolvent who 
filed a petition of objection on various 
grounds. Those objections have been dis¬ 
allowed by the District Judge who by his 
order dated the 27th of August 1923' has 
allowed the application of the respondent 
and permitted him to prove the balance of 
his debt. 

Against this order of the District Jud"e 
the insolvent has come up in appeal 1o 
his Court. 

The points argued by the learned Counsel 
for the appellant are first, that the respond¬ 
ent could not be allowed to prove his debt 
after the order of discharge made by the 
District Judge on 23rd August 1919; second¬ 
ly, that the debt is not provable under 
the Act inasmuch as it is barred by limita¬ 
tion, thirdly, that before, proving the debt 
it was necessary for the respondent to 
obtain a decree under O. XXXIV, r. 6 of 
the C. P. C. and fourthly, that having ^ot 
his name removed from the schedule^of 
creditors in the Insolvency Court the res¬ 
pondent could only look to the eecuritv and 
could not claim any dividend. 


[85 I. C. 1925] 

It is necessary to state at the outset that 
the insolvency proceedings were commenced 
au<l the order of diseliarge was made in 
Ihe pre.sent (*ase under the Provincial In¬ 
solvency Act III of 1907, but at the time 
the lu'esent application was made by the 
respondentia June TJ23 the Act of 1907 
had been repealed and Act V of 1920 was 
in force. In order to consider the effect 
of tiie discharge made on the 23rcl of 
August 1919 we have to look to the provi¬ 
sions in the Act of 1907 whereas in consider¬ 
ing the pre.sent application of the res¬ 
pondent for leave to prove his debt, it is 
contended tliat we are to l)e guided by 
the Act of 1920. Tliere is, iiowever, no 
dilference in the i^rovisions of the two Acts 
as regards theeJect of a conditional order 
of flischarge. 

The provision for discharge in the Act of 
1907 is contained in s. 44 of the Act, which 
section corresponds with ss. 41 and 42 of 
the Act of 1920. Section 44, su))-s. 2 (c) of 
the Act of 1907 pre3crii)cs that the Court may 
grant an order of discharge subject to any 
conditions with respect to any earnings or 
income which may afterwards become due 
to the insolvent, or with respect to his 
after-acquired property, which exactly cor¬ 
responds with the j)rovisions of s. 41 sub- 
s. 2 (c) of the Act of 1920. Now, the effect 
of a discharge is to release the insolvent 
from all debts entered in the schedule (s 45 
of the Act of 1907 and section 44 of the Act 
of 1920) but a conditional discharge does 
not release the insolvent. Section 24 (3) of 
the Act of 1907 which materially corres¬ 
ponds with s. 33 (3) of the Act of 1920 pro¬ 
vides that any creditor of the insolvent 
may, at any time before the discharge of 
the insolvent, tender proof of his debt and 
apply to the Court for an order directing 
his name to be entered in the schedule as 
a creditor in respect of any debt provable 
under this Act and not entered in the 

schedule and the Court after causing notice to 

be served on the insolvent and the other cre¬ 
ditors, and hearing their objections (if any)f 
shall comply with or reject the application. 
Therefore, under the provisions of the Act it 
was open to the respondent to appb' to the 
Insolvency Court for leave to prove his 
debt at any time before the discharge of 
the insolvent. The discharge contemplated 
by s. 24 (3) of the old Act (s. 33 (3) of the 
new Act) means the final discharge^ and 
not the conditional discharge of the insol¬ 
vent, the effect of such conditional discharge 
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being that the insolvency proceedings are 
not terminated. Section 39 (4) of the Act 
of 1907 which corresponds with s. 64 of the 
Act of 1920 authorises certain creditors to 
prove their debt before the declaration of 
the final dividend by the Receiver and this 
shows that debts can be proved even after 
the order of discharge in certain cases and 
in the present case no final dividend ap¬ 
pears to have been made up to the date 
when the application was made by the 
respondent in June 1923, and_ it does not 
appear from the proceedings in the insol¬ 
vency proceedings that any final dividend 
has yet been declared. In the decision of 
the Madras High Court in the case of 
Sivasubraviania Fillai v. Theethiappa Fillai 
(1), their Lordships after an elaborate con¬ 
sideration of all the authorities on the point 
have come to the conclusion that the con¬ 
ditional order of discharge, like the one 
in the present case does not debar the 
creditor from proving his debt in insolvency 
and that a creditor is entitled to^ tender 
proof of his debt at any time during the 
administration so long as there are assets 
to be distributed and no injustice is done to 
third perties. I am, therefore, of opinion 
that the first contention raised by the 
learned Counsel for the appellant cannot 
be sustained. 

The second contention of the learned 
Counsel for the appellant is that the debt 
is barred by limitation and is not provable 
under the Act. His contention is that the 
sale of the mortgaged property in execution 
of the mortgage-decree having taken place 
on the 24th April 1918 the respondent could 
proceed against the person and other pro¬ 
perties of the insolvent only after obtain¬ 
ing a decree under 0. XXXIV, r. 6 of the 
0. P. C., and that an application for a 
decree under O. XXXIV, r. 6 could be made 
only within three years from the date of 
sale of the mortgaged properties, and this 
not having been done his debt is barred 
by limitation and that he could not be 
allowed to prove a barred debt. The 
answer to this contention is contained in 
s. 28 of the Act of 1907 which corresponds 
with s. 34 of the Act of 1920. This section 
provides that “ all debts and liabilities 
present or future, certain or contingent, to 
W'hich the debtor is subject when he is 
adjudged an insolvent or to which he may 
become subject before his discharge by 

(1) 75 lad. Cas. 572. 

35 


reason of any obligation incurred before 
the date of such adjudication, shall be 
deemed to be debts provable under this 
Act," the only limitation in sul)-s. 2 of 
s. 28 in the Act of 1907 being that demands 
in the nature of unliquidated damages 
arising otherwise than by reason of a con¬ 
tract or breach of trust shall not be 
provable under this Act, while the limita¬ 
tion in cl. (ij ofs. 31 of the Act of 1920 is 
that debts which have been excluded from 
the schedule on the ground that their value 
is incapable of being fairly estimated and 
demands in the nature of unliquidated 
damages arising otherwise .than by reason 
of a contract or a breach of trust shall not 
be provable under this Act. Therefore if 
the debt was alive and not barred at the 
time when the order adjudging the appel¬ 
lant an insolvent wasmadeitcan be proved 
at any time during the continuance of the 
insolvency proceedings. This view is also 
supported hy the case of SivasuhvctinQiiici 
Fillai v. Theethiappa Fillai (1) referred to 
abov6. This contention of tlie learned 
Counsel for the appellant must also be over- 

ruled. I , f 1 

The third objection taken on behalf of the 

appellant is that the respondent could not be 
allowed to prove the debt before obtain¬ 
ing a decree under 0. XXXIV, r. 6 of the 
CPC. Now, the necessity of obtaining a 
dk-ree under O. XXXIV, r. 6 of the C. P. 
C. is to realise the debt by means of exe¬ 
cution proceedings. A decree under 
0 XXXIV, r. 6 does not create a debt but 
merely authorises the decree-holder to 
realise it by means of execution in the 
ordinary wav. The absence of a decree 
under 6. XXXIV, r. 6 will not in law debar 
a creditor from proving his debt in insol¬ 
vency proceedings. All that is necessary 
for tire purposes of insolvency proceedings 
is to prove the existence of the debt and, 
therefore, the absence of decjee under 
(). XXXIV, r. 6 of the C. P. 0. will not 
debar the respondent from proving his debt 

in the present proceedings. 

The last objection taken by the appellant 
is equally unsustainable. Under b. 31, cl. (1) 
of the Act of 1907 which corresponds with, 
s. 47, cl. (1) of the Act of 1920 where a 
secured creditor realises his security he 
may prove for the balance due to him after 
deducting the net amount realised. The 
fact of his getting his name removed from 
the list of scheduled creditors and proceed¬ 
ing to realise his security will not debaj; 
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him of the statutory right to prove for the 
balance due to him in the insolvency pro¬ 
ceedings. I am, therefore, of opinion that 
the order made by the learned District 
Judge is correct and the grounds taken 
by the learned Counsel for the appellant 
are unsound and cannot prevail. 

The appeal must be dismissed with 
costs. 

Jwala Prasad, Actg. C. J. —I agree. 

z. K. Appeal dismissed. 


TflADRAS HIGH COURT. 

Second Civil Appeal No. 214 of 1921. 

February 14, 1924. 

Present :—Mr. Justice Wallace. 
KEEZHANTHI J ANAKI and others — 
Plaintiffs—Appellants 
versus 

PATHIAPURAYIKEEZHANTHI 

GOVINDAN AND OTHERS—Defendants— 

Respondents. 

Evidence Act (I of 1872), s. 115 — Estoppel — Donee, 
whether can question right of ostensible danor to make 
gift — Malabar Law — Tanvad— Gift of property 
described as jenm, natui’e of — Suit to set aside gift — 
Limitation. 

A person who takes property under a gift from several 
ostensible donors, is estopped from asserting that 
some of the donors had no right to make the gift, 
[p. 546, col. 2.] 

Bijraj Nopani v. Piu-a Sundary Dasee, 24 Ind. Cas. 
296; 42 C. 56; 27 M. L. J. 93; I h. W. 555; 18 C. W. N. 
1313; (1914) M. W. N. 679; 16 M. L. T. 33S; 12 A. L. J. 
1185; 16 Bom. L. R. 796; 20 C. L. J. 368; 41 I. A. 189 
(P. C.), distinguished. 

A mere recital in a deed of gift executed by the 
members of a Malabar tarwad, that the property gifted 
is jenm property of the donors, does not lead to any 
presumption or inference in law that the property is 
in the hands of the donors as tarwad property. 

Obiter dictum.— A gift of tarwad property by the 
karnavan is not void ab initio and the adult 'members 
of the ta7'wad are bound to sue to set aside the gift 
within limitation, [p. 617. col. 1.] 

Moidin Kutti v. Bcevi Kutti Ummah, 18 M. 38; 6 
Ind. Dec. (x. s.) 377, referred to. 

Second appeal against a decree of the 
District Court, North Malabar, in A. S. 
No. 398 of 1919, preferred against that 
of the Court of the Principal District 
Munsif, Tellicherry, in O. S. No. 870 of 
1915# 

Mr. Me Soidkaratij for the Appellants. 
Messrs. K. P, M. Menon and B. Pockety 
for the Respondents. * 

/ JUDGMENT. —^In this case the plaint- 

sued as members of a Malabar ta^rwad 


on behalf of the tarwad for a declaration 
that a deed of gift, Ex. I, executed by the 
third defendant then karnavan of their 
tarwad and now dead, and by other mem¬ 
bers of the tarwad including the plaintiffs 
Nos. 1 to 5 in favour of defendants Nos. 1 
and 2 is not valid and binding on the tar- 
2 vad, and for the recovery of the property 
gifted and incidental reliefs. Plaintiffs 
Nos. 1 to 5 were then minors and in the 
deed of gift were represented by the third 
defendant as their guardian. 

The lower Courts both held that, at the 
time of the gift, the property belonged to 
the third defendant absolutely, and to none 
of the other donors and certainly not to the 
tarwad, and that, therefore, the plaintiffs 
are not entitled to qiiestion its validity on 
the ground that it was tarwad property. 
The plaintiffs appeal. 

The first ground urged is that it was not 
open to the donees, defendants Nos. 1 and 2 
to assert that none of the donors except 
the third defendant had any right to the 
property at the time of the gift, they having 
taken the property under the gift from all 
the ostensible donors, that they are thus 
estopped from asserting that some of those 
donors had no right to gift. I think that 
contention is sound. The case in Bijraj 
Nopani v. Pura Sundamj Dasee (1) relied on 
by both the lower Courts, has really no 
application. The question is not what 
rights the donors had inter se, but what 
rights the donees acknowledged they had 
by virtue of which the gift became opera¬ 
tive to pass such rights to themselves. 
But this by no means disposes of the case. 
The lower Courts have clearly concurred in 
finding that the property at the time of the 
gift was not tarwad property. This is a 
finding of fact binding in second appeal. 
There is no recital in Ex. A-I which will 
estop the donees from relying on that find¬ 
ing. Exhibit I only recites that the pr^ 
perty belongs in jenm to the donors and is 
in the possession of the third defendant. 

I am unable to hold that the mere recital 
that the property is jenm pi-operty of the 
donors leads to any presumption or in¬ 
ference in law, that the property was in 
the hands of the donors as tarwad property, 

I must accept the concurrent finding that 
the property was not tarwad property. 

(1) 24 Ijid. Cas. 296; 42 C. 56; 27 M. L. J. 93; 1 L. 
W. 555; 18 C. W. N. 1313; (1914) M. W. N. 679; 16 M. 
L. T. 338; 12 A. L. J. 1185; 16 Bom. L. R 796; 20 C. U 
J. 368; 411. A. 169 (P. 0.). 
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Now the plaint makes it quite clear that 
the plaintifis are suing to recover this ( 
property as tarwad property for the tar- 
wadi ; and their prayer is that the property 
should be decreed to them on behalf oi 
their tarwad . It appears to me that, this 
being so, the plaintiff’s suit to recover this 
property on the footing that it was and is 
tarwad property cannot be maintained in 
view of the finding that it is not and was 
not tarwad property. It may be that 
plaintiffs Nos. 1 to 5, signatories to the 
document, had or have a cause of action to 
recover their shares of the property on the 
footing that their guardian, the third de¬ 
fendant, had no authority to give away their 
property, but that is not the frame of the 

present suit. 

Since the deed of gift was in 1910, ques¬ 
tions of limitation would obviously arise. 
These have incidentally been considered by 
the First Court but the lower Appellate 
Court has not thought it necessary to go 
into them; and it appears to me unnecessary 
to go into them here. If the plaintiffs were 
suing, as they are, as members of tarwad 
on behalf of the tarwad to set aside a by 
ihetarwadot tarwad property, it is clear that, 
on the grounds set out in the First s 

judgment, they would be barred by limita- 
tiom Moidin Kutti V. Beevi Kutti Ummah 
(2), since the document prima facie wouia 
bind the tarwad and could not, therefoie, 
be treated as void ab initiOy and since the 
adult members of the tarwad have not 
chosen to sue within time to set it aside. 
But if the plaintiffs were suing as individual 
persons whose guardian, when they 
minors, gifted away their property, which 
gift is in law prima facie void, it would not 
be necessary for them to have the document 
formally set aside by decree. They could 
avoid it and sue on the footing o^t their 
title or possession or both. But that, un¬ 
fortunately for them, is not their present 
suit. It is not a suit by minors to set aside 
a gift by their guardian, but a suit by the 
tarwad to set aside a gift of tarwad pro¬ 
perty. Different considerations would arise 
in such a suit and different issues would 
fall to be tried. I am not prepared to 
permit the plaintiffs to open such a case in 

this suit at this stage. 

I, therefore, agree with the lower Court 
that the plaintiff’s suit is not maintainable. 

(2) 18 M. 88; 6 Ind. Pec. (n. b.) 377. 


nAY V . sushilabaLa bobb ray. 

The second appeal is dismissed with costs 

of first and second respondents, 
y y Appeal dismis'^ed. 

Z. K. - 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree iSo. 

OF 1921. 

January 21, 1924. 

Present.—Mr. Justice Rankin and 
Mr. Justice Mukerji. 

SUDHANYA KUMAR BOSE RAY 

CHAUDHURY—Defendant—Appellant 

versus 

Sreemutfy SUSHILABALA BOSE RAY 

CHAUDHURY—Plaintiff—Respondent. 
Cii'ii Procedure Cade (.lei I of I'MS), s. II, 0. 
XXIII r. J — sMortf/age—Redemption, suit for jloney 
vaidinio Court—Mesne profits, whether can be cl aimed 

suit—Withdrawal of Claim-Separate Sint, whetkei 

"'*\Were in pursuance of a decree in a redemption 
' suit the mortgage-money is paid into Court by the 
: pUintm- Tsn? iLfits fi^om the date o the payment 

V kimot be claimed in the suit itself. [\ . o48. eoi l.J 
^ Sakari Datta v. Sheikh Atnuddy, 6 Ind. Cas. 330, 14 
' C W N. 1001; 12 C. L. J. C20. followed 
5 Court will not pass a hypothetical decree with 

r rcfercn<‘e to a cauBC of action that mav never accrue 
1 for one or other of several reasons. LiOit/.J _ 

Where a claim for mesne profits is made in a le- 
'» demption suit, but is subsequent y withdrawn, a 
3 senarate suit to recover mesne prohts from the date 
- of payment up to the date of delivery of Possession 
^ would not be barred by the provisions of s. 11 or O. 

^ Appeal against a decree of the Subordi- 

-» Tiate Judge, First Court, Dacca, dated the 
® 2^iid of August 1921, modifying that of the 
t Munsif, Fourth Court at Munshigunj, dated 

h the 8th of March 1920. 

Babu Subodh Chandra liay Chaudkuryt 

L for the Appellant. 

^ Babus Surendra Nath Guha and Hamendia 
Mohan Mazumdar, for the Respondent, 
it JUDGMENT. 

^ Rankin, J.-In this case, I am of opinion 
"" that the appeal fails and must be dismissed. 
It appears that the present plaintiff who 
was the second mortgagee in ippect of 
certain plots of land brouglit a suit for i-e- 
demption claiming that prior to the insti- 
tution of the suit she had made a sufficient 
tender. She accordingly claimed not merely 
^ possession of the mortgaged property 
but claimed also mesne profits fioin tho 
institution of the suit until such date as 

, she could get delivery of possession. The 

Trial Court as regards the question of mesne 

profits allowed her to withdraw that claim 
with permission to sue again Bu^t the 

ultimate effect of the suit was this that itr 
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Avas held that there had been no sufficient 
tender before the suit and a preliminarj’- 
decree was made under which a certain sum 
was fixed and that sum was after the decree 
paid into Court in i)ursuonce of the decree. 
Thereupon, of course, the first mortgagee 
was obliged to take that sum in full dis¬ 
charge and to reconvey and to re-deliver the 
propert}" and in the present case the date on 
which the sum ultimately found to be 
sufficient was paid into Court was the 
20th June 1917. An appeal was then 
taken from that decree but the ultimate 
effect of that appeal was not to render 
the sum so paid insufficient. It is now con¬ 
tended on behalf of the defendant-appellant 
that, in a subsequent suit for mesne profits 
for the period beginning from the 20th June 
1917 and ending on the 25th December 1918 
when possession was actually given, the 
plaintiff’s claim is barred because she had 
claimed mesne profits in the redemption 
suit and had withdrawn that claim without 
the advantage of getting leave to sue again 
for it. The case cited and relied upon by 
the lower Appellate Court in Sakari Datta 
V. Sheikh Ainuddy (1) says that mesne 
profits from the date subsequent to the 
decree when the money is paid into Court 
by the mortgagor could not be claimed in 
the redemption suit and it does not appear 
to me that the learned Vjkil for the appel¬ 
lant in his careful analysis of the various 
statutory provisions has succeeded in show¬ 
ing that there is any relevant difference on 
this point between the present law under 
the new Code and the old law under the 
Transfer of Property Act. In any view, 
to pass a decree for mesne profits which 
will not arise unless the mortgagee fails to 
obey the order of the Court is a very doubt¬ 
ful order to make. One could understand 
an order granting liberty to apply as to 
mesne profits in the event of a failure; but 
no Court would regard it as obligatory to 
pass a hypothetical decree with reference to 
a cause of action that may never accrue for 
one or other of several reasons. It seems 
to me that it would be straining O. XXIII 
r. 1, O. VI, r. 1 and s. 11 of the C. P. C. to 
apply it as we are invited to do to a wholly 
future cause of action. I can find no author¬ 
ity for such a course and, in the absence of 
very strong authority I have a clear opinion 
that it was never intended by the Legis¬ 
lature. 

(1) 0 Ind. Oas. 33fti 14 0. W. N. 1001; 12 0. L. J. 


LANGURIA. [85 I. C. 1926] 

The question with regard to the standing 
crops appears to be very simple because it 
does not appear that the decree appealed 
from has, in fact, failed to give to the piior 
-mortgagee credit for any actual expenditure 
made upon the land, having regard to the 
fact that the land was in the cultivation of 
hurgadar and the said mortgagee has only 
been charged with half of the produce 
which lie would obtain leaving to the 
hurgadar the other half in consideration of 
his going to the taluk and expenses of the 
actual work of cultivation. 

On the whole, the decree appealed from 
appears to be fair and just and this appeal 
fails and is dismissed with costs. 

Mukerji, J.— I agree. 

T- K. Appeal dismissed, 

ALLAHABAD HIGH COURT, 

Civil Rbvisiox No. 92 of 1924. 

July 28, 1924. 

Present: —Mr. Justice Boys. 
NATHJI AND ANOTHER—Plaintiffs— 

Petitioners 

versus 

LANGURIA AND ANOTHER—DEFENDANTS 

—Ol’PosiTE Party. 

Civil Procedure Code (Act V of 190S),O.XXIJI, r. 1 
—Application for leave to withdraw suit with liberty 
to b}pny fresh suit, disposal of — Procedure. 

here an application is made for leave to with¬ 
draw a suit with liberty to bring a fresh suit, but 
the Court sees no reason to grant such leave, it 
should simply refuse the application and proceed 
with the suit, or give the plaintiff an opportunity of 
accepting or refusing an unconditional withdrawal. 
It has no jurisdiction to pass an order on such appli¬ 
cation granting leave to withdraw the suit but 
refusing leave to bring a fresh suit. 

Revision against an order of the Munsif, 
Muttra, dated the 15th March 1924. 

Mr. N. P. Asthana, for the Applicants. 

Mr. Shambhu Nath Chaube^ for the 
Opposite Party. 

JUDGMENT. —The facts here are 
practically admitted and certainly they 
cannot be denied. The plaintiffs asked to 
be allowed to withdraw their suit in terms 
of O. XXIII, r. 1 (2),C. P. C. The learned 
Munsif refused to allow them to withdraw 
the suit with permission to bring a fresh 
suit and apparently was quite justified in 
that refusal. But then instead of merely 
refusing the plaintiffs’ request or giving 
them any further option in the matter 
the learned Munsif treated the application 
as if it were alternatively under r. 1, 
sub-s. (1^ and granting the application as 

if it had be^a an unconditioj:^ or 
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qualified application to withdraw, ordered 
that the suit be allowed to be withdrawn, 
coupled with refusal of permission to hie 
a fre^h suit. It is clear th.it there is no 
justilication for this. If the learned 
M.insif saw no reason for allowing the with¬ 
drawal in terms of O W.III, r. 1, sul) s. (2), 
he should simply have refused the applica¬ 
tion and proceeded with the suit; or give the 
plaintilf an opportunity of accepting or 
refusing an unconditional withdrawal. I 
set aside the order of the Munsif dated 
the 15th of March 1921 and remind the 
case to his Court with the direction that 
he should proceed to decide the case on 
the merits. Costs will abide the result. 

2 ^ K. Case remanded. 


OUDH JUDTCIALi COMMIS¬ 
SIONER’S COURT. 

Civil Revision h!o. 1*26 of 1921. 

October 2, 1921. 

Present: —Mr. Neave, A. J. C. 

MAULA BUX AND another—Defendants— 

Applicants 

versus 

AHBARAN and another—Plaintiffs— 

Opposite Party. 

Provincial Small Cansi Courts Act ISS7), 

Sck. II, Art. Ifl—Contract ♦IrJ (IX of IS/Jj, ss. /O, 
73—Revenue paid by plaintiff for defendant by mis- 
ta'-ce—Suit t-i recover amount pail, nature of Con¬ 
tribution, suit for—Jurisdiction of bmall Cause 

Ths word "contribution" 03 used in Art. 4lofbch. II 
to the Provincial Small Cause Courts Act signiuea a 
payment by each of the parties in respect of his 
share in any common liability. 

Plaintiff tiled a suit for recovery of a sum of money 
from defendant which he alleged had been “Y 

him by mistake on account of land revenue due from 

tha defendant: , 

Hill, that tha suit was one to recover money under 
tha provisions of s. 70 or &. 72 of the Contract Act 
and was not a suit for contribution within the mean¬ 
ing of Art. 41 of Sch. II to the Provincial Small Cause 
Courts Act and was not, therefore, e.xcluded from tlie 

jurisdiction of a Small Cause Court. ^ _ 

Nath Prasad v. Baij Nath, 3 A. 66; 2 Ind. Dec. 

(N. 8.) 43 (F. B.), relied on. t. o 

Revision against a decree of the bub- 
Judge, Small Cause Court, Bara Banki, 
dated tho 31st May 1924. 

Mr. S. M. Ahmad, for the Applicants. 

Mr. Ryder Huseiti, for the Opposite 
Parly. 

ORDER.—This is an application for 
the revision of an order of the Sub-Judge 
of Bara Banki sitting as Judge of the 
Court of Small Causes. The plaintiff-re¬ 
spondent filed a suit for recovery of a sum 


of money which lie alleged had been paid 
by a mistake by him on, account of land 
revenue due from the defendauts-appli- 
ciuts. The facts found by the Court are 
that the parties were joint co-sharers of 
property in certain villages. Imperfect 
partition was effected and a jamaphant 
of the revenue was prepared in the course 
of these proceedings, under which tho 
liability for the payment of revenue was 
separately distributed to the co-sharers. 
The plaintiff was not certain what the 
exact amount due from liim was for the 
years in suit, and apparently to be on the 
safe side paid more than was necessary. 
He now seeks for re-imbursement of the 
excess paid by him which has been credited 
to the applicants. 

The only ground pressed before this 
Court for interference in revision is that 
the jurisdiction of the Court of Small 
Causes was barred under Art. It of the 
Second Schedule of the Provincial Small 
Cause Courts Act of 1887. This runs: “a suit 
for contribution by a sharer in joint pro¬ 
perty in respect of a payment made by 
him of money due from a co-sharer. It 
is contended that this is precisely such a 
suit as is described in that Article. 
question was discussed by the learned 
Sub-Judge in his finding on the prelimi¬ 
nary issue, and he came to the conclusion 
that the suit wis not really one for con¬ 
tribution, but, in fact, a suit to recover 
money under the provisions of either 7^? 
or s 70 of the Indian Contract Act. ihis 
view appears to be the correct one. Con¬ 
tribution has been defined as signifying 
payment by each of the parties in respect 
of his share in any common liability, in 
the present case, the plaintiff was no longer 
liable, after the proceedings in the parti¬ 
tion case, for the defendant’s share of what 
had been the joint land revenue, ^r^d 
any payment made by hini on behalf of 
the defendant was clearly a payment 
lawfully made, and not intended to be 
made gratuitously, of which the benefit 
was enjoyed by the defendant, who is. 
therefore, bound under s. 70 of the In^an 
Contract Act to make compensation. The 
case is similar to that decided by a Full 
Bench of the Allahabad High Court m 
Nath Prasad v. Baij Nath (1) The applica¬ 
tion fails and is dismissed with costs. 

„ Application dismissed. 

(X) 3 A. 66; 2 Ind- Dec. (,s. 3-) 43 (F. B.}. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. G54 of 1923 

November 19, 1924. 

Present: —Mr. Justice Mukerji. 
Chaudhri DALMIR SINGH and others — 
Defendants—Appellants 

versus 

JOTI PRASAD AND another— 

PlA 1 NTI FFS—Respon dents. 

Limitation Act (IX of 1008), Sch. I, Arts. ISO, 744 
--Landlord and tenant—Tenant holding over after 
expiry of lease--Adrerse possession —Ejectment suit — 
Limitation -Co-sharer holding under lease—Failure 
to pay reiit for long period, effect of. 

A tenant who holds on to the land after the expiry 
c»f the term of liis lease cannot be said to be holding 
“adversely” to the landlord. As long as he is in pos¬ 
session he cannot deny tliat it was from the lessor 
that he got the land. [p. 551, col. 1.] 

.JaiChand Bahadur v. Girwar Singh, 52 Ind. Cas. 
360; 17 A. L. J. 814; 41 A. 669, referred to. 

Where, however, a tenant holds on after the expiry 
of the lease, time begins to run. against the landlord 
from the date of the expiry of the lease under Art. 
139 of Sch. I of the Limitation Act and after the 
expiry of 12 years the title of the landlord must 
cease by the application of s. 28 of the Limitation Act. 
Witli the cessation of the right to recover the land 
his right to the property is also extinguished. Article 
Ml of Sch. I of the Limitation Act has nothing to do 
with such a case. [t6id.] 

Bisheshar Xath v. Kundan, 75 Ind. Cas. 454; 20 A. 
L. J. 593: 44 A. 583; (1922) A. I. R. (A.) 318, referred 
to. 

Where a co-sharer who obtains a lease of the joint 
property from the other co-sharers continues in pos¬ 
session of the property after the expiry of the lease, 
without payment of rent or a share in the profits to 
the other co-sharers for a very long period of time, 
the only inference possible is that he holds adversely 
to the other co-sharers and not as a co-sharer, [d 551, 
col. 2.] 

Second appeal against the decree of the 
District Judge, Saharanpur, dated the 20th 
February, 1923. 

Messrs. Bhagwati Shankar and Durga 
Prasad, for the Appellants. 

Mr. Baleshivari Prasad for Dr. K. N. 
Katju, for the Respondents. 

JUDGMBNT. —This appeal must suc¬ 
ceed. The plaintiff in the Court of first 
instance is the respondent No. 1 here. He 
purchased from the respondent No. 2 Afus- 
ammat Kartari and his sister Musammat 
Jeoni a half share in what was once their 
father Kalyan Singh’s property. The ap¬ 
pellants, who were the defendants Nos. 1 
to 4 in the Court of first instance, are ad¬ 
mittedly in possession of this property. 
The other half was sold by Kalyan Singh 
himself. There was a litigation relating to 
that half, between the purchasers and the 
present appellants and in that litigation 
the present appellants were successful. 


We have, however, nothing to do with that 
case. The plaintiff said in tlie plaint that 
there was an arrangement made between 
Kalyan Singh and the defendants, who also 
had shares in the same kheivats, that the 
defendants should manage the property and 
pay Kalyan Singh a certain amount of 
profits year by year. He further alleged 
that this arrangement continued up to 
1911. It was clearly the idea to show that 
the plaintiffs’s predecessors-in-interest and 
the plaintiff had been in possession within 
12 5 ^ears of the suit. The claim was for re¬ 
covery of possession. 

The defendants pleaded that they had 
been in adverse proprietary possession for 
more than 12 years and the title of the 
plaintiff’s predecessors was extinguished. 

The learned Subordinate Judge found 
that in 1860 there Avas a lease granted by 
Kalyan Singh in favour of the predecessors- 
in-title of the appellants and the term of 
the lease was for 15 years. The rent fixed 
Avas Rs, 30 per annum. Since the expiry of 
the lease no rent was paid. In the vieAv of 
the learned Subordinate Judge, on these 
facts, the suit AA^as time-barred. The learn¬ 
ed Subordinate Judge also considered the 
question AA’hether the fact that the defend¬ 
ants AA'ere co-sharers of Kalyan Singh, in 
any way favoured the plaintiffs’ case. He 
found that even if the defendants' position 
be considered as co-sharers, they had defi¬ 
nitely proved an ouster by the fact that 
they had never paid any rent or profit 
since 1870. On these facts the suit was dis¬ 
missed. 

The learned District Judge took the facts 
as found by the learned Subordinate Judge. 
He said that the facts Avere tolerably clear 
and that the only question was the legal 
inference to be drawn from them. He held 
that the mere fact that after the expiry of 
the lease the defendants’ predeceesor-in- 
interest did not pay any rent, did not make 
their possession adverse to Kalyan Singh 
or his estate. He relied on the case of 
Jai Chand Bahadur v. Girwar Singh (1) and 
decreed the suit. 

Two points have been urged on behalf of 
the respondents. First, the learned Counsel 
appearing for the respondents has tried to 
support the judgment as it stands. He 
has further urged that the fact that the 
parties were co-sharers has not been con¬ 
sidered adequately by the learned District 

(1) 52 Ind. Cas. 366; 17 A. L. J. 814; 41 A. 669. 
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Judge. He argued that the suit could 
not be time-barred, being as between co- 

On the question of adverse possession, 
there can be no doubt that a tenant who 
holds on to the land after the expiry of the 
term of the lease, cannot be said to be hold¬ 
ing “ adversely” to the landlord. Indeed, 
so long as he is in possession, he cannot 
deny tliat it was from the lessor that he got 
the land. But this is not conclusive of the 
matter. Where the tenant holds on after 
the expirv of the lease, whatever name 
be given ^o him, whether we may call him 
a ‘ tenant’ by sufferance or not, time begins 
to lain against the landlord from 
of the expiry of the lease, under Art. 139 of 
the Limitation Act. After the expiry of 
12 years, the title of the landlord 
cease by the application of s. 28 of the 
Limitation Act. With the cessation of the 
right to recover the land his right to Uie 
property is also extinguished. Thus, 
ther the possession of the appellant s prede¬ 
cessors was adverse or not, in the strict 
sense of the word, is immaterial. Article 1-1-i 
of the Limitation Act has nothing to do 
with the case. On this point I may men¬ 
tion the case of Bisheshar Nath v. Kundan 
(2). The learned Judge’s opinion caunot 

be upheld. ^ ^ 

Coming to the question of the plaintin s 

position as a co-sharer, the matter seems to 
stand thus. In the plaint the plaintift, no 
doubt, alleged that the present appellants 
were his co-sharers in the mahal. He ignoi- 
ed the fact that a lease had been granted 
by Kalyan Singh. He made the wrong 
allegation that the appellants had been 
paying the share in the profit, harvest by 
harvest, up to June 1911. The learned 
Subordinate Judge considered the abstract 
question as to whether from the fact that 
the appellants were co-sharers of the plaint¬ 
iff, the plaintiff could derive any benefit. 
The definite finding is that the appellants 
paid nothing to the plaintiffs’ predecessors- 
in-title in 1870 and on-wards. The learned 
Judge drew the inference that in the cir¬ 
cumstances there was a complete ouster of 
the plaintiff’s predecessors by the appel¬ 
lants. This petition has not been consider¬ 
ed bj #ihe learned District Judge. But 
from the fact that he has mentioned that 
he accepts the finding of the learned Sub¬ 
ordinate Judge as correct, I will take it that 

(2) 75 Ind. Gas. 454; 20 A. L. J. 593; 44 A- 583; 
(1922) A. I. R. (A.) 318. 
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he was also of opinion that originally the 
appellants were co-sharers of Kalyan Singh, 
Now, the question is whether in spite ot 
the expiry of the lease and in spite of llie 
fact that after 1870 the appellants or their 
ancestors never paid any rent or share in 
profit, it can be said that their possession 
continued as co-sharers. There can be only 
one inference possible in the circumstances, 
viz., they held adversely and not as co- 

The appeal succeeds The decree of the 
Court below .s set aside and the decree oi 
the Court of irst instance is restored. I he 
appellants will have their costs throughout 
and the costs in this Court will include 

Counsel's ie^.s on the higher scale. 

2 K Appeal allowed. 


PATNA HIGH COURT. 

In the matter of Miscellan’jous Civii. 

Appeal No. 1C8 of 1924. 

July 29. 1924. 

Prejenf;— Mr. Justice Das and 
Mr. Justice Foster. 

AMAR KUMAR MUKHERJEE and others 
—Plaintiffs—Appellants 

versus 

Mr B. COVENTRY and others— 

Defendants—Respondents. 

Batwrra proceedings-Injunction restraining party 
to civil suit from proceeding with batwara proceed¬ 
ings, uhether can he granted—llxgh Court, 

Tir High Court has no jvinsdiction oyer Ihe 
Batu-ara Court, but it has complete jurisdiction over 
the parties to a civil suit pending in a Court sub- 
ordimite to it, and will always assert its right to act 
in personam. In a proper case it will giant an m- 
jxmetion restraining any party to a civil suit from 
nroceeding with batwara proceedings until the deter¬ 
mination of the civil suit. In such case it will not 
Assume that the Batwara Court will take any step 
wMch is unfair to the party thus restrained or which 
will compel the latter to act in any way inconsistently 
with its duty of obedience to the High Court. 


Mungle Ckand v. Gopal Ram. 34 C. 101, referred 


to. 


Application. 

Mr S. N. Bose, for the Appellant. 

Mr. Baikuntha Nath Miiter representing 
Defendants 1st Party and 3rd Party and 
Mr Lachmi Narain Singh, representing 
Defendant 2nd Party, for the Respondents. 

JUDGMENT.— By consent of the 
parties the order in this application will be 
treated as deciding the Miscellaneous 
Appeal No. 108 of 1924. The application 
itself is for an injunction upon the respond- 
ents third party restraining them from pro- 
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ceeding with certain batwara proceedings. 
The facts are these:—The appellants who 
are the plaintiffs in the suit now pending in 
the Court of the Subordinate Judge of 
Monghyr are ten-annas proprietors of Touzi 
No 1002 which is under Collectorate parti¬ 
tion. The defendants third party are tlie 
siY-annis proprietors of Touzi No. 1002. 
The defendant second party is the sixteen- 
annas proprietor of Touzi No. 1001 and we 
are informed that the lands of Touzi 
No. 1001 are mixed up with the lands of 
Touzi No. 1002. The defendants first party 
are tlie thikadavs of Touzi No. 1002 and the 
question between the plaintiffs-appellants 
and the defendants first party in the suit is 
in substance whether the disputed lands in 
the suit are the bakaskt lands of the pro¬ 
prietors of Touzi No. 1002 or the tenancy 
lands of defendants first party. The 
defendants first party are not parties to 
the batwara, although they made an 
application for being added as parties 
thereto. The plaintiffs applied for an in¬ 
junction in the Court Ijelow restraining 
the defendants third party from proceeding* 
with the batwara proceedings. A petition 
was filed by most of the defendants who 
have been cited as defendants third party 
in this action submitting to the injunction 
prayed for; it appears that defendants 
Nos. 15, 22, 21 and C7 amongst some others 
did not join in that application. Mr. B N 
Mitter appears for the defendants first party 
who are the thikadars of Touzi No 100'^ and 
for defendants Nos. 15, 22, 24 and 67 who 
have been cited as defendants third party. 
As against the order of the learned Subordi¬ 
nate Judge refusing to grant an injunc- 
tion the plaintiffs have presented au appeal 
to this Court which is Miscellaneous Appeal 
No. 108 of 1924. The present application 
has been made in Miscellaneous Appeal 
No. 108 of 1924 and the application in sub¬ 
stance invites this Court to pass an order 
upon the defendants third party restraining 
them from proceeding with the batwara 
proceedings. 

Mr. Lachmi Narain Singh appearing on 
behalf of the defendant second party ^a\^s 
that he is only interested in the suit beino- 
disposed of as soon as possible as his lands 
are mixed up with Touzi No. 1002 and he 
contends that the batwara proceedin^«a 
should be carried on with all convenient 

SpQQCl* 

Nath Mitter appears on 
behalf of the defendants first i^Lty a^d 
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defendants Nos. 15, 22, 24 and 67 who are 

in the category of defendants third party. 
So far as he represents tlie defendants first 
party, ODviously he lias nothing to do with 
the application, because his clients are not 
parties to the batwara proceedings So far 

as he represents defendants Nos. 15. 22,24 
and 67 ii is to be remembered that it is to 
the interest of the defendants third party 
as a whole that the question whether the 
disputed lands are the bakasht of the maliks 
or the tenancy of the defendant first party 
should be disposed of before the batwara 
proceedings are proceeded with. Mr. 
Baikuntlia Nath Mitter on behalf of defend¬ 
ants Nos. 15, 22, 24 and 67 is prepared to 
admit the claim of the defendants first 
party but we are not concerned with that 
in this appeal. The important point to bo 
remembered is that most of the defendants 
constituting the defendants third party did 
file an application to tlie Court below sub¬ 
mitting to the injunction prayed for. 

It is pointed out by Mr. S. N. Bose on 
behalf of the plaintiffs that his clients will 
suffer an irreparable injuiy if the batwara 
proceedings are proceeded with. It is 
doubtful whether the plaintiffs will have 
any remedy at all if they succeed in the 
suit which they have filed in the Court of 
the Subordinate Judge of Monghyr. 

Mr. Baikuntlia Nath Mitter points out 
that we have no jurisdiction over the 
Batwara Court; that is true enough; but we 
have complete jurisdiction over the parties 
to the suit and this Court will always assert 
its right to act in personam. It is con¬ 
tended by Mr. Baikuntha Nath Milter 
that his clients will be placed in gieat 
difficulty if the Batwara Court should decide 
to proceed with the batwara proceedings. 
But we have no right to assume that the 
Batwara Court wdll, to quote the words of 
Sale, J., in Mungle Chand v. Gopal Ham 
(1), take any step unfair to those defend¬ 
ants or compel them to act in any way in¬ 
consistent with their duty of obedience to 
this Court. On the whole we are satisfied 
that the leamed Subordinate Judge should 
have granted the injunction prayed for. 
That beingour opinion w’e allow Miscellane¬ 
ous Appeal No. 108 of 1924 and set aside 
the order passed in the Court below and 
we restrain the defendants third party from 
proceeding with the batwara proceedings 
until the determination of the suit pending 

(i) 34 C. 101. 
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in the Court of the Subordinate Judge of 
Monghyr. 

It is desirable that the suit pending in 
the Court of the Subordinate Judge of 
Monghyr should be disposed of with all con¬ 
venient speed and we direct the learned 
Subordinate Judge to proceed with the 
suit so that decision in the suit may be 
arrived at before the end of this year. 
The costs of this appeal will be costs in the 
suit itself and will be dealt with by the 
learned Subordinate Judge. 

z. K Order set aside. 


LAHORE HIGH COURT, 

Second Civil Appeal No. 295 of 1924. 

May2G. 1924. 

Present: —Mr. Justice Martineau. 

SAAD ULLaH— Plaintiff—Appellant 

versus 

IBRAHIM— Defendant—Respondent. 

Shamilat land—Sale by co-shai’ey’—Purchaser, rights 
0 /- 

A co-sharer in shamilat land is not competent to 
sell full proprietary rights in a specific plot out of 
the shamilat land, but a sale by him nevertheless 
holds good to the extent of conveying the rights 
which he can sell, including the right to retain posses¬ 
sion till partition, [p. r>53. col. 2.] 

Where a co-sharer has been long in possession of a 
portion of the shamilat land no other co-sharer can 
oust him therefrom or even get joint possession with 
him, S'! long as a partition of the shamilat does not 
take place. A transferee from such a co-sharer has 
the same rights in the land as his,transferor had. 
He is entitled to undisturbed possession of the land 
as long as the shamilat is not partitioned, and the 
other co-sharors have no riglit to prevent him from 
building on the land. (t6iU] 

Muhammad Aminv. Kann Das, 69 Ind. Cas. 671; 
(1921) A. I. R. (L) 293, followed. 

Second appeal against the order of the 
District Judge, Karnal, dated the 4th Janu¬ 
ary 1924, reversing that of the Sub-Judge, 
Fourth Class, Karnal, dated the 28th March 
1923. 

Mr. Shamair Ckand, for the Appellant. 

Mr. Gullu Ram for Mr. Anant Ram^ for 
the Respondents. 

JUDGMENT, —The plaintiff bought 
a plot of shamilat land in the village abadi 
in 1:116 from Tulsi Ram, who had bought 
It III the preceding year- from two of the 
^llage proprietors named Allahdiya and 
Kimun. He is prevented the defendants, 
who are village proprietors, from building 
a wall on the land, so he sues them for 
an injunction. The Trial Court, granted 
an iDjunQtion but the District Judge on 
appeal has dismissed the suit on the ground 


that Allahdiya and Kimun were not com¬ 
petent to sell a specific plot out of the 
common land. Tlie plaintiff has filed a 
second appeal. 

Although Allahdiya and Kimun, not 
being the sole owners of the land, could 
not sell the full proprietary rights, the 
sale by them nevertheless holds good to 
the extent of conveying the rights which 
they could sell including the right to 
retain possession till partition. It has 
been held in Muhammad Amin v. Kami 
Das (1), in whicli various rulings on the 
point have been considered, that when a 
co-sharer has been long in possession of 
a portion of the shamilat land no other 
co-sharer can oust him therefrom or even 
get joint possession with him as long 
as a partition of the shamilat does not 
take place. The plaintiff has the same 
rights in the land that his predecessors- 
in-title had. He is entitled to undisturl^ed 
possession of the land as long as the 
shamilat is not partitioned, and the defend¬ 
ants liave no right to prevent him from 
building on tlieland. 

I accordingly accept the appeal, reverse 
the lower Appellate Court’s decree, and 
restore the decree of the Court of fiist 
instance. The respondents will pay the 
appellant’ costs in all the Court.s. 

z. K. Appeal accepted. 

(J) 69 Ind. Cas. 671; (1924) A. 1. R. (L.) 293. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No 730 

OF 1921. 

February 27, 1924. 

PreseJif:—Justice Sir Hugh Walmsiey, Kt. 

and Mr. Justice Mukerji. 

TARA PRASANNA SINGH and others— 

Plaintiffs—Appell.4Nts 

versus 

RANJIT LAL MANDAL and others— 
Defendants—Respondents. 

Civil Procedure Code (Act V of 1908), 0. XXII r 
4 Death of some of several defendants—Abatement 
extent of—Application to set aside abatement — Proce¬ 
dure. 

Where some of the defendants to a suit die during 
the pendency of the suit and their legal representatives 
are not brought on the record within limitation but 
an application is subsequently made for setting aside 
the abatement, it is desirable that the case of each of 
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the deceased defendants should be dealt with on its 
merits and that it should be held with regard to each 
of them whether the suit has abated and if so, 
whether there is no just cause for setting aside the 
abatement, [p. 555, col. 1.] 

In a suit for ejectment against several tenants some 
of the defendants died during the pendency of the 
suit and their legal representatives were not brought 
on record within limitation. It was found that in 
their written statements the defendants had stated 
with precision exactly what plots they were indivi¬ 
dually and separately in possession of, so that it was 
possible to grant to the plaintiff, if he succeeded on 
the merits, a decree for ejectment with regard to 
specific plots against each set of tenants: 

Held, that under the circumstaces the result of the 
death of some of the defendants was that the suit 
liacl abated with regard to the interests of the deceased 
defendants alone and could be proceeded with with 
respect to the interest of the s\irviving defendants, [p. 
555, col. 2.J 


a.-i l^etween the plaintiiTs and the defend¬ 
ant No. 1, whereby the plaintiffs’ darpatni 
right to the lands and their rignt to khas 
possession was admitted and the plaintiffs 
gave up their claim to loasilat and costs 
as against him and also as against those 
tenant defendants who would not contest 
their claim. It is unnecessary to refer to 
the other terms of the solenama. 

The Subordinate Judge found, (al that 
the plaintiffs' title had been proved, (h) 
that the plaintiffs were entitled to khas 
possession, and (c) that as for wasilat and 
costs in view of the terms of the aforesaid 
solenama it would have to be decided 
by the lower Appellate Court as against 
which of the defendants the same would 


Appeal against the decree of the Dis¬ 
trict Judge, Birbhum, dated the 7th of 
October 1920, affirming that of the Subordi¬ 
nate Judge of that district, dated the 
28th February 1910. 

Babus Dwarka Nath Chakravarty and 
Kali Kinkar Chakravarty, for the Appel¬ 
lants. 

Babus Mohendra Nath Roy, Path Pahan 
Chatterjee and Biraj Mohan Majumdar, for 
the Respondents. 

JUDGMENT. 

Mukepji, J. —The suit out of which this 
appeal arises was commenced in the year 
1908. The plaintiffs as darpatnidars in¬ 
stituted this suit against the zemindars, the 
patnidars and certain tenants, for a de¬ 
claration that they were entitled to obtain 
settlement of certain lands as being chauki- 
dar chakran lands included within their 
darpatni mehals and for recovery of khas 
possession and wasilat on the ground that 
the said lands having been resumed by 
the Collector and assessed to rent had been 
settled with the zemindar who had wrong¬ 
fully granted settlement thereof to the 
said tenants. The zemindar was the de¬ 
fendant No. 1, the tenants defendants Nos. 
2 to 18 and the patnidars defendants Nos. 
19 to 64 in the suit. 

The Subordinate Judge dismissed the 
suit in its entirety. On appeal the District 
Judge made an order for remand, which, 
on a further appeal to this Court was 
varied, and the S\ibordinate Judge was 
directed to lake evidence and record his 
findings on certain issues and send them 
up to the loyrer Appellate Court. 

Whenjthe matter was pending before llie 
Subordinate Judge a solenama was filed 


be decreed. 

These findings were sent up to the learn¬ 
ed District Judge, and before him two 
more solenamas were filed, one between 
the plaintiffs and the defendants Nos. 19 
to 64 by which amongst other terms the 
plaintiffs’ right was admitted, and the 
other between the plaintiffs and the heirs 
of defendants Nos. 13 and 15 and some of 


the heirs of defendant No. 18, the laiiei 
giving up possession of certain plots of 
lands which they were holding. 

The learned District Judge at the hearing 
of the appeal came to the conclusion that 
applications for substitution had not been 
made in the case of the heirs of some of 
the defendants within the time allowed by 
law and the, suit had abated as against 
them. He also held that the application 
which the plaintiffs made for setting aside 
the abatement should not succeed. B® 
held further that ina.smuch as the reliei 
of ejectment had been claimed in the sui* 
against the w'hole body of tenants as a 
w'hole, and there w’as nothing in the pla**^ 
to show what specific plots were in tne 
occupation of each of the tenants, tne 
whole suit must be dismissed. In tna 
view of the matter he passed a decrc 
disposing of the appeal on the basis o 
the two solenamas filed before him 
above, and dismissing the appeal and tn 
suit as against the rest of the defendants- 

The plaintiffs have preferred this 
against the aforesaid decree and the co 
tentions put forward on their behmf 
mainly three: Firstly, that the order mr 
substitution had already been 
the Court and the reasons given f®** . . 
ing aside the orders and declaring 
the suit had abated were not base 
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sufficient materials and that in making the 
said order the learned District Juhge did 
not discriminate between the individual 
cases in which different considerations 
arose; secondly^ that in refusing the appli¬ 
cation to set aside the abatement, the 
learned District Judge was wrong in re¬ 
jecting it wholesale, he himself found that 
out of a large number of cases there were 
only four in which unreasonable delay had 
taken place; and lastly, that the view 
taken by the learned District Judge that 
the whole suit must fail was wrong. 

In support of the first two contentions, 
which may be taken together our attention 
has been drawn to some of the petitions, 
affidavits and orders relating thereto. It 
appears that the heirs of defendants Nos. 
4, 7 and 9 were allowed to be brought on 
the record upon an affidavit filed on be¬ 
half of the plaintiffs in which the dates of 
the respective deaths were not mentioned. 
From an affidavit filed on behalf of the 
defendants it appears that defendant No.4 
died in Pons 1312, No. 7 in 1318, 

and No. 9 in Pous 1325; and that certain 
other defendants viz.. No. 3 died in Augh- 
rayan 1324 and No. 6 in Chaitra 1323. It 
appears again from an affidavit filed on 
behalf of the plaintiffs that the defendant 
No. 13 died in Ashar 1327 and defendant 
No. 18 died in Jaista 1327; while from a 
petition filed on behalf of the defendants 
it appears that defendant No. 18 died in 
Augfrayan 1324, and we find no challenge 
as to the date of the death of defendant 
No. 13 as given by the plaintiff. The ap¬ 
plications for substitution w'ere made on 
different dates, that is to say the period of 
delay is not the same in all cases, the inter¬ 
vals ranging from less than 3 months to 
more than 9 years. 

On the whole it .seems to us that each 
case has not been individually considered 
on its own merits. It may be that in the 
view that the learned District Judge took 
of the maintainability of the suit it was 
not necessary for him to do so; but having 
regard to what we think of the matter it 
is desirable that each of the cases should 
be dealt with on its merits and with regard 
to each of them it should be held whether 
the suit has abated and if so whether there 
is any just cause for setting aside the 
abatement. 

As to the last contention put forward 
on behalf of the appellants, the rulings 
relied upon by the learned District Judge 


do not seem to be applicable to the present 
case. The case of Narendra Nath Knti v. 
Satyadhan Ghoskal (1) was one in whicli it 
was held that in the absence of one of 
several joint tenants, the others could not 
proceed with an appeal against the land¬ 
lords in which they were seeking to claim 
abatement of rent, and the decision pro¬ 
ceeded upon the meaning to be attached to 
the word tenant in s. 52 of the Bengal 
Tenancy Act, namely, the entire body of 
tenants and not merely a co-sharer tenant. 
In the case of Kali Dayal Bhattacharya 
V. Nagendra Nath (2), the plaintiffs had 
jointly obtained a decree declaring certain 
lands as being included within their 
estate, the defendants preferred an appeal 
and challenged the decree in the absence 
of the heirs of one of the plaintiffs 
and it was held that the appeal was im¬ 
perfectly constituted; the principle of that 
decision, as also of the authorities referred 
to therein being that if the decree of the 
Trial Court was reversed tliere will be two 
conflicting decrees in existence, passed in 
the same litigation. In the present case 
the facts seem to be wholly different. It 
is true that the plaintiffs constituted the 
suit as against the tenant defendants as 
if they were joint tort feasors and asked 
for a decree for khas possession against 
them in a body; but it appears that the 
tenant defendants have filed written state¬ 
ments in which they have stated with 
precision exactly what plots they are in¬ 
dividually and separately in possession of. 
The learned District Judge has observed 
in his judgment that *’ in the facts pointed 
out it is certainly possible to prepare a 
decree” but he thinks that that decree 
“ would give effect to a relief which is not 
covered by and is different from the ca.se 
of the plaintiff.” I am unable to assent to 
this latter view. Should tlie plaintiffs 
succeed on the merits, they will be entitl¬ 
ed to a decree against the respective ten¬ 
ants who may be found, either upon their 
own admission or otherwise to be in pos¬ 
session of specific plots of land provided 
they are not jointly interested therein 
with any against whom the suit may be 
held to have abated. This view is in accord 
with that taken by this Court in the case 
of Sarat Kamini Dasi [Jamini Mohan 

U) 54 Ind. Cae. 396; 30 C. L. J, 203. 

(2; 54 Ind. Cas. 822; 21 C. W. N. 44; 30 C. L. J. 
217. 
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Sircar'jv. Chaitanya Chundra Prolioraj (3). 

I would, therefore, set aside the decree 
of the District Judi^e aud remand the case 
to him to he dealt with in the light of 
the observ'ations made above. No order 
is made as to costs. 

Walmsley, J.—I agree, 
z K Case remanded. 

(3; 07 Ind. Cas. 2J0: (192.3) A. I. U. (C.) 26'X 


LAHORE HIGH COURT. 

First Civil Appeal No. 1316 of 1919. 

November 12, 1923. 

Present: —Mr. Justice Abdul Raoof and 
Mr. Justice Campbell. 

TFK CHAND— Defe.s'dant— 

Appellant 

versus 

TARA CHAND and others—Plaintiffs 

—Respondents. 

Coui't Fees Act {V’ll of 1S70), s. 17 — Pre-emption, 
suit for—Decree on payment of certain sum—Appeal 
by vendee claiming dismissal of suit or enhancement 
of decretal amount—Alternative reliefs-Court-fee 
payable. 

In a s\iit to pre-empt the sale of a house the 
plaintiff asserted that the ostensible price mentioned 
in the sale-deed, viz., Hs. 10,000, was fictitious and 
claimed a decree on pajTnent of Rs. 5,100. The suit 
was decreed on payment of Rs. 6,800. The vendee 
appealed claiming that the suit should be dismissed 
or else that the plaintiff should be required to pay 
him an additional sum of Rs. 3,200. The appeal was 
valued at Rs. 6,800 and Court-fees wei*e paid accord¬ 
ingly: 

Held, that the reliefs claimed in appeal were altci- 
native reliefs based on the same cause of action and 
only one of thejn could be granted, that they were not 
two distinct subjects within the meaning of s. 17 of 
the Court Fees Act, and that the correct fee, therefore, 
was one calculated not on the aggregate of the two 
values but on the higher of the two. fp. 557, col. 1.] 
First appeal from the decree of the Sub¬ 
ordinate Judge, First Class, Lahore, dated 
the 22iid March 1919. 

Mr. Gullu Ram, for the Appellant. 
Bakhshi Tek Chand, Messrs. Tirath Ram 
and Kahan Chand, for the Respondents. 

JUDGMENT.— This judgment will 
dispose of two appeals Nos. 128:5 and 1316 
of 1919 against the decree of the Subordinate 
Judge, Lahore in a suit for pre-emption. 

A certain house in Said Mitha Bazar 
Lahore City, belonged to a family of Sardars 


of Killa Jiwan Singh. It was partitioned 
about the j'ear 1894: and the northern half 
fell to the house share of Rajindar Singh, 
who in 1914 sold it to Tara Chand. The 
soutliera half went in equal shares to 
Kehr Singh and Dhian Singh and is the 
subject of the present suit. 

Tara Chand is the plaintiff. He asserted 
that the whole of tlie southern half has 
been sold by Kehr Singh and Dhian Singh 
to Tek Chand ostensibly for Rs. 10,000 but 
really for Rs. 5,100 and that in the sale- 
deed registered on 18th June 1918 it was 
falsely stated in order to defeat his right 
of pre-emption that a strip including every 
portion of the southern half which touches 
the northern half has been reserved by the 
vendors. 

It is convenient to describe this strip 
as part B, the portion ostensibly sold accord¬ 
ing to the sale-deed part A. and Tara 
Chand the pre-emptor’s house as C. 

Tara Chand claimed a right of pre-emp¬ 
tion on the grounds both of dominance 
and contiguity. The vendors and vendee 
denied that B had been sold and pleaded 
that Tara Chand had no right of pre-emp¬ 
tion in respect of A, because A neither 
touched his property nor was a servient 
tenement thereto. 

The Trial C'ou t has held that part B was 
sold along witii part A, that the plaintiff, 
therefore, was an owner of immoveable pr<^ 
perty contiguous with the property sold 
and had a right to pre-empt, that Rs. 10,000 
the ostensible price, was neither paid nor 
fixed in good faith, and that the market- 
value was the price actually paid, viz.f 
Rs. 6,800. The plaintiff was granted a 
decree for possession on payment of this 
amount, there being eventually no contest 
about the existence in the locality of a 
custom of pre emption. 

Appeal No. 1283 is by the vendors coi^ 
testing the decision that B was sold, and 
Appeal No. 1346 is by the vendee con¬ 
testing this point and also the findings as 
to non-payment of the ostensible price and 

market-value. ^ ^ . 

We overruled a pix*liminary objection 
by Mr. Tek Chand. Advocate for the respon¬ 
dent, that the vendee's appeal is insufficient¬ 
ly stamped. The vendee has valued his 
appeal at Rs. 6,800, the figure at which the 
Court below has valued the property in 
suit and the suit itself which was originally 
valued by the plaintiff at Rs. 5,100. 
vendee asks for a decree restoring that 
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property to him or else requiring the 
successful pre-emptor to pay him an addi¬ 
tional sum of Ks. 3,200. These are two 
alternative reliefs based on exactly tbe same 
cause of action and only one of tliem can 
be granted. They are not two distinct 
subjects within tlie meaning of s. 17 of the 
Court Fees Act and the correct fee is one 
calculated not on the aggregate of the two 
values but on the higher of the two. The 
fact that this appellant himself asserts the 
value of the property to be Rs. 10.000 does 
not affect the question. 

Note: Tho rest of the judgment is not material for 
the purposes of this report— 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 42 of 1924; 

July 24, 1924. 

Present;—Mr. JusticeSulaiman and 
Mr. Justice Mukerji. 

B. DWARKADHISH PRASAD SINGH— 

Appellant 

versus 

Maharaja KESHAVA PRASAD SINGH— 

Respondent. 

Compvoynise—Undue influence and coercion — 
Dt^ee based on compromise challenped — Procedure. 

^ The proper remedy in a case whei e a decree passed 
in accordance with a compromise is assailed on (he 
ground of undue influence, coercion and compulsion 
13 not by way of motion or application for review of 
judgment but by a regular suit to set aside the decree. 

Shaminatk Choudhri v. Ramjas, 13 Ind. Cas. 80: 9 
A.L. J. 1;34 A. 143, followed 

Letters Patent Appeal against a judgment 
of the Mr. Justice Piggott, dated the 18th 

1923 and printed as 82 Ind. Cas. 

Mr. P. Asthana, for the Appellant. 

^UDGMBNT. — This appeal arises 
under the following circumstances. 

«.L a yriginal suit pending in the Court of 
tne oubordinate Judge, Benares, was trans¬ 
ferred to this Court to be tried originally. 
It was pendingbefore Mr. Justice Piggott. 
An application was filed in the case pur- 
portmg to bo a compromise between the 
under which the suit was to be 
withdrawm under certain circumstances. Mr. 

‘'l ij® ordered that the plaintiff 

fluould appear in person and fixed a date 


for his appearance. On that date he did 
not appear but his Counsel, Mr. Sultan 
Ahmad, appeared and assured the learned 
Judge that lie had been personally inslniet- 
cd by his client to press llie application. 
Acting on this assurance of the learned 
Counsel and the affidavit before him, llie 
learned Judge held that the suit liad been 
properly adjustetl, and ordered that it be 
decreed in terms of the compromise. A 
decree was accordingly drawn up. 

Subsequently the plaintitf applied to the 
learned Judge to set aside that compromise 
decree. The application did not state whe¬ 
ther it was made under s. 151, C. P. C., or 
under 0. XLVH of the Code. No express 
allegations of fraud were contained in tho 
affidavit filed in support of the application, 
but there were allegations of undue influ¬ 
ence, coercion, criminal intimidation, wrong¬ 
ful confinement and compulsion. 

_ The learned Judge came to the conclu¬ 
sion that this was not a case which called 
for the exercise of any inherent powers 
which he possessed. He also held that the 
application did not directly come under 0. 
XLVH, and that even if it could be said 
to fall under that Order, he was not prepared 
to allow it as he was not prepared to believe 
the allegations made in the affidavit. He 
accordingly dismissed the application. 

An appeal under the Letters Patent has 
been preferred from this order. Assuming 
that that order w'as a judgment and that an 
appeal under the Letters Patent lies from 
it, w'e are of opinion that it has no 
merits. 

The allegations of the plaintiff merely 
amount to 'saying that the compromise 
filed in Court was a voidable document, 
having been executed under undue influ¬ 
ence, coercion and compulsion, that is to 
say, at a lime wdien he was not a free agent 
or a free consenting party. The docuinent, 
therefore, on those allegations was a void¬ 
able document and was good so long as it 
had not been avoided. At the time wiien 
the compromise was filed before the learned 
Judge he was perfectly justified in passing 
a decree in terms of it. 

If it is true that the undue influence, 
coercion or compulsion, have now been 
removed and the applicant wishes to avoid 
the compromise decree he is entitled to do 
so by a regular suit. Tlie compromise 
decree stands on the same footing as the 
compromise itself and would be vitiated 
equally with the compromise. The proper 
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remedy in a case of this kind is’ by a regular 
suit. We may refer to the case of Shami 
Nath Choudhri v. T^avijas (1) where, it was 
held that even if there was a remedy hy 
way of motion or application for review of 
judgment, nevertheless it was open to the 
plaintilT to proceed by suit in the matter 
of attacking a compromise decree which 
was voidable. We accordingly dismiss the 
appeal summarily. 

K. s. D. Appeal dismissed. 

(1,1 13 Ind. Oas. 80; 9 A. L. J. 1; 3-1 A. U3. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeals Nos. 68 and 69 of 1923. 

November 25, 1924. 

Pi'csent: —Mr. Dalai, J C., and 
Mr. Wazir Hasan, A. J. C. 

Thakur SHIAM SUNDAR SINGH— 
Defendant—Appellant 
vei'sus 

Thakur JAGANNATH SINGH— 
Plaintiff—Respondent. 

Succession Act {X of I 8 O 0 ), ss. 50, 5J,—Evidence Act 
(7 of 1872), s. 90—Will by taluqdar— Attestation by 
devisie—Evidence that devisee did not sign as attesting 
witness, whether admissible—Will thirty years old — 
.Execution —Attestation —Presumption. 

It is opea to a party to rebut the presumptioa 
arising from the face of a document that persons who 
purported to be attesting witnesses were really not 
such. [p. 559, col. 1.] 

A Will executed by a taluqdar contained the follow¬ 
ing clause :—“I have executed this Will with the con¬ 
sent of all my sons and have got them to sign it as 
witnesses with this very purpose so that this Will 
should beaded upon fully and they may not quarrel 
among themselves after my demise." The sons of 
the testator put their signatures to the Will, each 
signature being put under the word “witnses" : 

Held, that the testator obtained the signatures of 
his sons for some special purpose of his own and that 
this was sutlicient indication of a want of intention 
of attestation by them and that they were entitled 
to lead evidence to show that they did not sign the 
Will as attesting witnesses, [p. 560, col 2.] 

According to Indian ideas of dignity it would bo 
derogatory to the sons of a to/iiqd ip to sign a docu¬ 
ment after men of small circumstances, whatever may 
be the object for which the signatures of the sous 
of the taluqiar may have been obtained, [p. 561, col. 1.] 

Where all the attesting witnesses to a Will which 
is more than thirty years old and is produced from 
proper custody are shown to have bean daad, a pre¬ 
sumption may be drawn as to its genuineness and pro- 

E er attestation, under s. 90 of the Evidence Act. 
>. 582, col. 1.^. 


V. JAGANNATH SINGH. [85 1. 0. 192S] 

Appeal against the decree of the Sub¬ 
ordinate Judge, Partabgarh, dated the 27th 
August 1923. 

Messrs. E. R. Qudwai^ Niamat Ullaht 
Awadh Behari Lai and Radhe Lal^ for 
the Appellant. 

Messrs. Bisheshar Nath^ Wasi Hasan and 
Mohammad Sibtain, for the Respondent. 

JUDGMENT. —These are two connect¬ 
ed appeals from decrees in two suits 
brought for the possession of under pro¬ 
prietary rights in two separate properties 
by two uncles of a taluqdar. The taluq¬ 
dar is the defendant Shiam Sundar Singh. 
His two uncles Jagannath Singh and Ran 
Bahadur Singh brought the suits for posses¬ 
sion and their suits were decreed. Shiam 
Sundar Singh has appealed in consequence. 

The right to possession was based on a 
Will executed by Drigbijay Singh, father 
of the plaintiffs and grandfather of the 
defendant, on 17th of December, 1886. 
Shiam Sundar Singh’s father, who was 
the eldest brother of the plaintiffs and 
taluqdar during his lifetime after the 
death of Drigbijay Singh, was Lai Bahadur 
Singh. The genuineness of the ^Vill is 
questioned here. Under the Will which 
was executed by the taluqdar as required 
by s. 13 of the Oudh Estates Act, 1869, 
he appointed his eldest son Lai Bahadur 
Singh taluqdar and made bequest of under- 
proprietary rights in different villages to 
his three other sons. Under s. 19 of the 
Act, ss. 50 and 54 of the Indian Succes¬ 
sion Act X of 1865 are made applicable 
to all Wills and codicils made by any 
taluqdar. The only point argued in the 
present appeals was that Jagannath Singh 
and Ran Bahadur Singh plaintiffs of the 
two suits being attesting witnesses to the 
Will, the bequest in their favour was void 
uuders. 54 of the Indian Succession Act. 

The answer of the learned Subordinate 
Judge to this argument was that under 
the Law of England on which the pro¬ 
visions of the Indian Succession Act are 
based, it was open to the plaintiffs to 
produce evidence to show that they 
not attesting witnesses but signed the 
Will for some other purpose, .that the 
evidence produced by them satisfied him 
that it was neither their desire nor the 
desire of the testator that they should 
be attesting witnesses, that they had not 
the mind to attest the Will and that their 
signatures were obtained with a view to 
show their consent to the family arrange^ 


[85 I. 0. 1925] SHUM 8UNDAR SINGH V. JAGANNATH SINGH, 559 


ment and to prevent them acting other¬ 
wise than according to the desire of the 
testator and taluqdar Drigbijay Singh. 

The learned Counsel on both sides took 
us through all the important rulings of 
English Courts on the subject. As to 
Indian Cases the argument of a Bench 
of this Court in the Kalakankar ca^e, 
Narain Singh v. Deputy Commissioner of 
Partahgarh (1) would indicate from the 
report at page 119 that it was open to a 
party to rebut the presumption arising 
from the face of a document that persons 
who purported, to be attesting witnesses 
were really not such. 

The English cases range from 1866 to 
1899. In the cf^e of In the goods of Wilsoyi 
(2), the Will ended at the bottom of the 
first page with Ihe signatures of the testator 
and of a witness and at the top of the 
next page were certain words describing 
a Leasehold property. There were three 
signatures beneath this description, Evi¬ 
dence was permitted in this case to show 
whether those who had signed below the 
discription of thi5 Leasehold property were 
attesting witnesses or not and the Court 
held that they were not and refused Pro¬ 
bate because without those signatures there 
was the signature of only one attesting 
witness. In this case parol evidence was 
discussed and we consider this case to be 
authority for the proposition that such 
evidence may be admitted and may be 
considered to determine whether certain 
persons, whose names appear on the face 
of the Will, are attesting witnesses or not. 
The next case is that otDunn v. Dunn (3). 
Here the question -was in what capacity one 
R. Fowle had signed at the foot of the 
Will. The learaed Judge held that the 
question was one of fact and that the 
Court must inquire what was the transac¬ 
tion which led to Fowle putting down his 
signature. On the evidence it was held 
that Fowle signed the Will as a receipt 
for the delivery thereof and not as an 
attesting witness. In the same volume at 
page 661 is reported the case of In the 
Goods of Sharman (4). Here also evidence 
was taken and on the basis thereof it was 
decided that the lady A. Sharman who, 


on the face of the document appeared to be 
an attesting witness, was really not such 
and had put down her signature because 
one of the attesting witnesses was under 
the impression that it was tlie proper 
course to pursue and that the legatee j\Ii.ss 
Sharman should sign the Will, though the 
testator thought that the lady ought not 
to sign. The same Vice-Chancellor Lord 
Penzance who delivered judgment in the 
case of In the Goods of Sharman (4j heard 
and decided the case of Grilfiths v. 
Griijiths (5). Referring to the former case 
he observedr “I then investigated the 
question whether the third person signed 
as a Avitness, or Avhether the execution 
was completed without his signatuie. 
Making the same inquiry in this case, I 
come to the conclusion that Homer did 
sign as a Avitness". The learned Judge 
discussed the evidence and came to that 
finding. Homer AA’as e.vecutor and on the 
face of the document it w’ould appear that 
he had signed as executor. The learned 
Judge, however, Avent into the question of 
fact and on the evidence produced before 
him came to the conclusion that Homer 
signed as an attesting Avitness also and 
that, therefore, the Will Avas valid. The 
same principles AA^ere observed in the case 
of In the goods of Synith (6). On evidence 
the learned Judge decided that the Avife 
of the testator Avho aa'us a legatee liad 
affixed her signature to the Will not Avith 
the intention of attesting it but at her 
husband’s request to verify its contents 
and, therefore, granted Probate omitting 
the name of the AA'ife. 

Randfield v. Randfield (7) is a case of 
the House of Lords Avhere inquiry Avas made 
^ to what Avere the circumstances attend¬ 
ing the signature to a memorandum at the 
foot of the Will. This memorandum Avas 
signed by one G. B. and if he Avas consider¬ 
ed to be an attesting witness lie would for¬ 
feit his legacy. On a consideration of the 

evidence it Avas held that it Avas not an at¬ 
testation of the Will so as to deprive G, B. 
of her right to the legacy. 

On behalf of the appellant much reliance 
was placed on the cases of Wigan v. Rowland 


fl) 55 Ind. Cas. 896; 7 0. L. J. 9. 

(2) (1866) 1 P. <& D. 269. 

(3) (1866) 1 P. & D. 277. 

7 w ^ 


(5) (1871)2 P.&D. 300; 41 
20 W. R. 192. 

(6) (1890; 15 P. D. 2; 50 
38 \V. R. 384: 54 J. P. 109 


L. J. P. 14; 25 L, T. 574; 
L J. P. 5; 62 L. T. 18,3; 


(7) (I860) 11 K R. 414; S' H. L. C. 225; 30 L J Ch- 
177; 6 Jur. (n. 8.) 901; 9 W. R. 1; 125 R. R. 124 .’ ^ 
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(8) and Cozens v, C^'o^nO). In the case of 
VVif 7 a?i V. Rowland (8) the Vice-Chancellor 
hel I that Wigan was an attesting witness 
and that his wife forfeited the legacy. Tlie 
report siys “His Honour thoiiglit that 
even if the parole evidence were admissible 
it would not be of sufficient force to coun- 
terv'ail that which the written document 
alf )rded.’’ It was not held here that parole 
evidence was not admissible. This case 
is prior in dale to the cases quoted above 
ranging from 1866 to 18D9 and we believe 
that there can be no question now of the 
admissibility of parole evidence in such 
a case. The report in the case of Cozens 
V. Croat (9) is very short and does not 
indicate whether oral evidence was pressed 
to the notice of the Lord Chancellor or not. 
On the face of the Will, Grout purported to 
be an attesting witness and claimed his 
share under the" Will notwithstanding the 
attestation and stated in his answer that 
he was liis father’s favourite son, and had 
signed the Will as the token of approval 
merely at his father's special request after it 
had been duly attested by two witnesses. 
He had also described himself in an affidavit 
as the sole suiviving witne.ss of the Will. It 
is not clear whether these conflicting state¬ 
ments of Grout were considered by the 
Coart or not. The report of the Court’s 
judgment is “The Act contemplated that 
there might be more than two attesting 
witnesses although two were sufficient and 
H. E. Grout must be taken to have signed 
as a witness. The bequest to him was, there¬ 
fore, void.” The report would indicate that 
the point urged before the Court was that 
two previous witnesses were sufficient to 
prove the Will and that the signature of 
Grout, even though of an attesting wit¬ 
ness, was a superfluity and may be omit¬ 
ted. Such an argument, of course, would 
be untenable because every attesting wit¬ 
ness, whether he was necessary for proof 
of the Will or not, would forfeit his legacy. 
[Sse Doe v. Mills (10) quoted in Adminis¬ 
trator General of Madras v. Lazar Stephen 
Lazar (11).] 

The appellants’ learned Counsel cleverly 
argued that there must be something on 
the face of the document to put the Court 

(S) (1353) 6S E. R. 1229; 11 Hare 157; 10 Hare, App. 
18; 17 Jivr. 910; I Eq. R. 213; 1 W. R. 3S3; 21 L. T. 
(o. B.) 150; 90 R. R. CIU. 

(9) (18/3) 42 L. J. Oh 840; 21 W. R. 781. 

(10) (1813) 1 Moo. & R. 288; 42 R. R. 795. 

(11) 4 M. 244; X In<L Deo. (n. s.) 1006. 

-to- ' ■ 
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to inquiry and to a demand for oral evid¬ 
ence and that there being no such indica¬ 
tion of the face of the Will in the present 
case it should be held that the two plaintiffs 
were attesting witnesses to the Will. We 
have read the Will and are of opinion that 
cl. (8) thereof does put the Court upon an 
inquiry. The translation given in the judg¬ 
ment of the lower Court expresses the 
meaningof the vernacular better than the 
translation at page 3 of Part III of the 
Paper. The clause runs as follows:— 

" I have executed this Will with the 
consent of all my sons and have got them 
to sign it as witnesses with this very 
purpose so that this Will may be acted 
upon fully and they may not quarrel 
among themselves after my demise ’’ 
Clearly, therefore, the testator obtained 
the signatures of the defendants for some 
special purpose of his own. This is suffi¬ 
cient indication of a want of intention of 
attestation by the plaintiffs and, in our 
opinion, they -were rightly permitted to 
lead evidence on the subject. In the 
ture of things when the Will was executed 
so far back as 30 years ago, practically the 
only evidence available to depose to the 
circumstances would be that of the surviv¬ 
ing sons of the testator. All three uncles 
of the defendant have given evidence. 
Jagannath Singh stated (page 12 of the 
printed record) : “ 1 was not present flt 

the time of the execution of the Will and 
my father did not sign it before me....After 
signing the Will my father sent for me 
and my brothers and we went to him. Hq 
then told us that he had signed a Will m 
favour of his sons and asked us all to 
sign the Will so that after his death there 
might be no disputes among us. We said 
we were ready to do as ordered by 
Then my father gave us the Will and all 
of us signed it. My father never asked 
us to sign it as attesting witnesses. 
{Similar statements were made by Jang 
Bahadur Singh who has not sued because 
mutation of names had already been made 
in his favour and by Ran Bahadur Singb 
the other plaintiff. The learned Judge of 
the lower Court was a Hindu gentleman 
well-acquainted with the customs and 
habits of thought of the parties. His opi¬ 
nion, therefore, is entitled to great weight- 
The appellants’ learned Counsel pointed 
out, as he was entitled to do, that the 
plaintiffs put their names under lines 
headed gawah (witness). He asked us tQ 
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conclude from this writing that the plaint¬ 
iffs were attesting witnesses. We, however, 
do not know what knowledge the scribe 
had of the intentions of tlie parties It is 
usual for a scribe to make lines on the 
margin of a document: the first line 
without any heading for the executant of 
the document and every other line with a 
heading “ witness.” This work of the 
scribe cannot be any evidence of the inten¬ 
tion of the iiarties. The question why the 
real attesting witnesses should not have 
signed before the sons of the fu/«(/dars wlio 
are alleged only to have consented to the 
arrangement is easily answered. The real 
attesting witnesses were a Pleader of 
standing Sheikh Ata Ullah and tliree wit¬ 
nesses of no standing at all Jai Lai, Rain- 
padarath and Ajit Singh, who were ordi¬ 
nary tenants of the taln<{dar. According 
to Indian ideas of dignity it will be dero¬ 
gatory to the sons of a tafit'jdar to sign 
a document after men of small circum¬ 
stance, whatever may be tlur object for 
which the signatures of the sons of the 
taluqdar may have been obtained. The 
respectable witness, the Pleader, signed 
first but the other signatures had to be 
made after the signatures of the taluqdar s 
sons were obtained in order to preserve 
their dignity. 

The appellants' learned Counsel quoted 
a number of cases of Indian High Courts 
from 1877 downwards in which even wit¬ 
nesses to the registration of a Will were 
held to answer the description of attesting 
witnesses in order to validate a Will. Those 
cases have been examined by a Bench of 
this Court in Syed Mohammad Hasan v. Syed 
AH Hydcr (12) decided on 8th September 
1924. One of us was a party to that decision. 
The cases considered ■were: Manickhai v. 
Hormasji Bomanji (13), Huri'O Sundari 
Dabia v. Chunder Kant Bhuttacharjee (14), 
Mitye Gopal Sircar v. Nayendra Nath 
Mitter Mozumdar (15) and Atnarendra 
Nath Chatterjee v. Kashi Nath Chatterjee 
(16). 

Ill that case the Bench held that the 
witnesses to the registration before whom 
the testator acknowledged his signature to 
the Will and who signed the registration 

(12) 85 Ind. Cas. 509; 10 O. & A. L. R. 1229; 12 O. 

L, J. 1. 

(13) 1 B. 547; 1 Ind. Jur. 630; 1 Ind. Dec. (n. 8.) 
1362. 

(14) 6 C. 17; 6 C. L. R. 203; 3 Ind. Dec. (s. s.) 12. 

(15) 11 C. 429; 5 Ind. Dec. (k. s.) 1046. 

(16) 27 0.169; U Ind. Dec. (k. s.) 111. 
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endorsement in the presence of tlie te.stalor 
were attesting witnesses to the Will under 
s. 50 of ihe Indian Succession Act. It was 
objected in tliat case, as it is objected here 
tliat such persons cannot he said to have 
any animo attestandi. The appellants' 
learned Counsel argued tliat in that case a 
Bench of this Court did not insist upon 
sucJi a slate of mind of the witnesses, so 
here it was not necessary to inquire whe¬ 
ther tlie plaintills, wlio purported to be 
attesting witnesses, had that state of mind 
or not. The Bencli in tliat case, liowever, 
met the argument with the following ob¬ 
servations and did not express an opinion 
that the matter was one of indillerence 
w’ljether tlie witnesses })urporling to be 
attesting witne.sses had the intention to 
attest or not. “Reliance was i)Idced on 
behalf of the appellants on the prineijile 
enunciated in Jarman at iiage 117 last 
para that in every ca.se the Court must 
satisfy itself tliat the names were written 
animo allcstandi. Such an intention is to 
be concluded from the general circum¬ 
stances which varied in every case. Indian 
Courts have held for a long number of 
years that registration proceedings like 
tho.se connected with the iiresent Will dis¬ 
close an intention of attestation on the part 
of the witnesses who signed tlie registration 
endorsement.” 

We may farther point out that the 
]>laiiitiffs’ rights under the Will were not 
i|uestioned by their brother Lai Bahadur 
Singh while he lived, nor by the defend¬ 
ant, the present taluqdar till recently. 
Jang Bahadur Singh a brother of the 
plaintirt's obtained mutation of names in 
his favour with the consent of the defend¬ 
ant on the b.isis of this Will. Not only 
so but both Lai Bahadur Singh and Shiani 
Sundar Singh obtained mutation of names 
in their favour on the basis of the Will 
(see Exs. 1, 2, 3, 5, G. 8, 10 and 11). 

We hold that the plaintitT.s ivere not the 
attesting witnesses to tlie Will. 

At the request of one of us the question, 
though abandoned by the defendants-appel- 
lants’ learned Counsel, w^as argued as to 
proof of the Will when the four sons of 
the testator were removed from the list of 
attesting witnesses. One attesting witness 
Ram Padaratli Lai is still alive and w'as 
examined on behalf of the plaintiiTs with 
a warning to the Court that he had been 
ivon over by the defendant whose tenant 
he was. The testimony of Ram Padarath 
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Lai does not go against the genuineness 
of the Will. What he tried to prove was 
that he did not sign in the presence of 
the testator, nor did he obtain from the 
testator any acknowledgment of his signa¬ 
ture. The lower Court was satisfied that 
this witness was not to be believed and 
was in reality a proper attesting witness. 
The other attesting witnesses are dead. 
The document is more than 30 years old 
and we agree with the lower Court that 
presumption as to its genuineness and 
proper attestation may be drawn under 
s. 90 of the Evidence Act. We hold that 
the Will is genuine and duly attested as 
required by s. 50 of the Indian Succession 
Act. 

In the result we dismiss both the appeals 
■with costs. 

z. K. Appeals dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1036 of 1921. 

February 18, 1924. 

PresentMr. Justice Venkatasubba 

Kao. 

CHERIAKKATAVAN KORAN— 
Defendant No. 1— Appellant 

PUTHAM VEETTIL PONMILERI 

KOROTH AMMALU alias MADHAVI 
AMMA AND OTHERS—Defendant No. 2 and 
Plaintiffs—Respondents. 

Civil Procedure Code (Act V of ]V08), s. //—Res 
judicata— Decision arrived ex parte, effect of. 

Plaintiff filed a suit to recover rent of certain pro¬ 
perty to which 2nd defendant was a party. One of 
the allegations in the plaint was that the 2nd defend¬ 
ant had no right to share in the management of the 
property. The 2nd defendant was ex parfc and a 
decree was passed in favour of the plaintiff. Sub- 
iequently. the plaintiff brought'another suit to recover 
the rent of the same property from another tenant. 
To this suit also the 2nd defendant was a part}’. 
The tenant pleaded that he held the property under a 
renewal obtained from the 2nd defendant: 

Held, that the question of the 2nd defendant’s right 
to share in the management of the property had 
become res judicata by virtue of the decision in 
the previous suit, and the tenant, therefore, could 
not avail of the plea put forward him fp 563 
col. 1.1 ‘ 

Hara Chandra Bairagi v. Bepin Behari Das 6 Ind 
Oas 830: 13 C. L. J. 38. Raj Kumar Roy Chowdhuru 
'r.Alimudi, 16 Ind. Cas. 911; 17 O W. N 6^7 
Secretary of State for India in Council v. Sued 
AhmedBadsha Bahadur, 67 Ind. Cas. 971- 4i m 77 fi- 

B.)! «iied up®, 


Appeal against the decree of the Court 
of the Subordinate Judge, Tellicherry, 
in A. S. No. 41 of 1921, preferred against 
the decree of the Court of the Distiict 
Munsif, Kuttuparamba, in Original Suit 
No. 821 of 1918. 

Mr. K. V. Madliavan Nair^ for the Ap¬ 
pellant. 

Mr. K. Kutti Krishna Mevon^ for the Re¬ 
spondents. 

JUDGMENT.— The lower Appellate 
Court has found that Ex. HI is binding on 
the plaintiffs. It was executed by the 1st 
defendant in favour of the 2nd defendant 
and the plaintiffs, and the latter cannot be 
heard to say that the 2nd defendant on the 
date of Ex. Ill had no right to the property. 
The question, however, wliether the 2nd 
defendant was entitled to the property on 
the date of Ex. Ill is now immaterial, 
because, subsequent to it the right of the 
plaintiffs to manage the property was re¬ 
cognised in a suit to which the plaintiffs 
and the 2nd defendant were parties. The 
plaintiffs had filed O. S. No. 649 of 1911 
for recovery of rent against a third party 
and to that suit the 2nd defendant was 
made a party. The suit related to the pro¬ 
perty which is the subject-matter of the 
present action. The plaintiffs claimed that 
it had been bequeathed to them as Sriswath 
by their mother and that the 1st plaintiff was 
constituted the manager. The defendant 
(tentant) pleaded that he had obtained a 
renewal from the 2nd defendant who, by 
the way, was also 2nd defendant in that 
suit, and the following issues were raised : 

“1. Whether the renewal and payment 
set up are true and binding on the plaint¬ 
iffs ?” 

“2. Whether the 2nd defendant has a 
right under the Will to collect the rent and 
grant the Yenewal ?” 

The 2nd defendant was ex parte. The 
Court gave the following judgment: 

“It is to be noted that under the Will the 
females are to manage and not the males. 
No doubt the Will cannot legally impress on 
the property the character of what is called 
Sriswath. ♦ ♦ ♦ .gnd 

defendant has no right to manage.'* 

It will he seen that the issue relating to 
the right to manage was raised and that a 
finding was given. The decision of that 
question was necessary for the decision^ of 
the point in controversy between the partiea 
Although, therefore, the 2nd defendant waa 
€x parity the finding would operate as Te4 
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judicata as between the plaintiffs and the 2nd 
defendant. Vide Hara Chandra Bairagi v. 
Bepin Behari Da.'? (1) and Raj Kumar Roy 
Chowdhury v. Alimuddi (2). 

The learned Subordinate Judge has de¬ 
cided that the previous adjudication is 
res judicata even as against the 1st defend¬ 
ant. In this view he is not correct. But 
his view may be supported on another 
ground. The 1st defendant is merely a 
tenant and is not interested in the dispute 
between the plaintiffs and the 2nd defend¬ 
ant inter se relating to the management of 
the property. In a proceeding to which the 
plaintiffs and the 2nd defendant were 
parties, the right of the former as against 
the latter was recognised. If the previous 
suit had been one expressly instituted for 
the purpose of obtaining a decision in 
regird to the rival claims set up by the 
plaintiffs and the 2nd defendant the judg¬ 
ment obtained by the plaintiffs might be 
just as conclusive evidence of their right 
as a conveyance to them by the opposite 
party would be. Tiiis is the principle re- 
cogiised in Secretary of State jror India in 
Council V. Syed Ahmed Badsha Bahadur (3). 
The nature of the previous suit is, however, 
somewhat different, but I think, in the 
circumstances, the same rule may be 
applied and the 1st defendant will thus 
be bound by the result of the previous 
litigation. 

Tae appellant’s learned Vakil contended 
that the plaintiff having come to Court with 
a specific case founded on Ex. A. ought 
not to be permitted to obtain a decree on 
the footing of Ex. III. I do not think any 
useful purpose will be served by prolonging 
this litigation and compelling the plaintiffs 
to file a fresh suit. There is no substance 
in the contention that thei’e is no allegation 
in the plaint that the plaintiffs determined 
the tenancy by a proper notice because the 
1 st defendant does not profess to rest his 
case on Ex. Ill and claim that he is holding 
over; but, on the contrary, he has set up a 
fresh lease, Ex. II, which the Subordinate 
Judge has found not to be binding on the 
plaintiffs. 

Lastly an argument was advanced in 
regard to the construction of Ex. III. It 
was contended that “chira'" which is a part 

(1) 6 Ind. Cas. 860; 13 C L. J. .33 

(2) in lad. Oai. 911; 17 0. W N. G27. 

(3) 67 Ind. Caa. 971; 41 M. 77ft; 14 L. W. 128 & 
188; 41M. h. J. 223 A 228; (1921) M. W. N. 576 

B.), 
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of item (1) is held under it for a period of 
12 years. There is no justification fer this 
contention under the terms of the docu¬ 
ment. 

In the result, the second appeal fails and 
is dismissed with costs. 

V. N. V. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 993 of 1922. 

April 23. 1924. 

Present: —iMr. Justice Neave. 

DAYA RAM OJHA and another— 
Defendants—Appellants 

versus 

RAM NARAIN and others—Plaintiffs— 

Respondents. 

Civil Pi'octdnri Codi (Act C of lOOS), 0. XXII, r. 4 
— Appeal—Death of respondent—Legal representative, 
failure to substitute -Abatement. 

Where in an appeal against a joint decree the 
appellant fails to brins? on the record the legal re¬ 
presentatives of one of th? joint decree-holders who 
dies during ths pendency of the suit, the appeal 
abates under O. XXII, r. 4 of the C. P. 0., as against 
the heirs of the deceased decree-holder only, but the 
result of such abatement is that the appeal becomes 
imperfectly constituted and. in the absence of a neces¬ 
sary party, the Court cannot proceed to decide the 
appeal on the merits. 

ArjanMirdha v. Kali Kumar Chakerbutti/, 68 Ind. 
Oi 3 . 194 and Kali Dai/al Bhattacharjee. v. Xagendra. 
Xdtk Pakrashi, 54 Ind. Cas. 822; 24 C. W. N. 44; 30 
C. L. J. 217, relied on. 

Second appeal against the decree of the 
District Judge, Ghazipur, dated the 19th 
May, 1922. 

Mr. U. S, Bajpai, for the Appellants. 

Dr. M. L. Agarwala, for the Respondents. 

JUDGMENT,— In this appeal a pre¬ 
liminary objection is taken by the respond¬ 
ents. The suit was brought by three 
persons (1) Ram Narain Pande (2) Nepal 
l^Iisra and (3) Sheo Prasad Misra. They 
obtained a joint decree for possession of 
certain property and damages. After the 
appeal was filed. Ram Narain Pande died. 
Steps for substitution of the names of his 
legal representatives were not taken for 
more than three months after his death, 
when the appellants’ application was reject¬ 
ed and it was ordered that the appeal 
should abate at least as against Ram Narain 
Pande. An application to have this order 
set aside was also rejected. The prelimi¬ 
nary objection is that, as the decree foy 
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joint possession is in favour of three per¬ 


sons, ■who are not meinbers of a joint 
Hindu family, this appeal cannot lie against 
two of them only. In su))porl of this conten¬ 
tion,reliance is j)laced on a ruling of the 
Calcutta High C .’ouit in ,[rjan MinUia v. 
Kali Kuma)- CJiake'ibutty (Ij. In the judg¬ 
ment in that case reference is made to a 
ruling of the same Court in Kali Dayal 
Bhaitac.harjce X. Xayendra Nath Pakrashi 
(2), where the matter has been discussed in 
an elaborate judgment reviewing the author¬ 
ities. It was held in the case that, where 
a joint decree liad been obtained and the 
appellants had failed to bring on the record 
the representatives of one of the joint 
decree-holders, who had died, that, though 
under O. XXII r. 4, C. P. C., the appeal 
abated as against the heirs of the deceased 
plaintiff only, the result of such abatement 
was that the ai)peal was imperfectly con¬ 
stituted and that in the absence of a neces¬ 
sary party tlie Court would not ])roceed to 
decide the appeal on the merits. A num¬ 
ber of earlier decisions of the Calcutta 
High Court to the same elYect were refer¬ 
red to, in all of which the view taken was 
that, in such circumstances, the appeal 
could not be heard, because in the event 
of its being allowed on the merits the 
result^ would be that the decree would be 
set aside in respect of some of the plaintiffs 
but would remain intact in so far as the 
representatives of the deceased plaintiff 
were concerned, and there would be 
two contradictory decrees made in the same 
litigation. 

Tne learned Advocate for the appellants 
refers to a compromise, which was entered 
into between the plaintiffs to the present 
suit at some time before the suit was insti¬ 
tuted. He maintains that this compromise 
defined the shares of the plaintiffs in this 
property and that it would, therefore, be 
possible for this Court, in the event of the 
appeal succeeding, to distinguish the shares 
of the surviving plaintiffs. It does not 
appear, however, that under this compro¬ 
mise any partition was perfected or that 
the parties to it ever took action under it. 
The decree obtained by them is a joint 
decree without any specification of shares. 
In my opinion, the view taken by the learn¬ 
ed Judges of the Calcutta High Court is 
the correct one ; and, though the appeal has 

(1) 68 Ind. Cas. 194. 

54 Ind. Cas. 822; 24 0. W. N. 44; 30 0. h. J. 


abated as against the deceased plaintiff 
only, it cannot now be heard on the merits. 

The preliminary objection accordingly 
succeeds, and the appeal is dismis.sed with 
costs including in this Court costs on higher 
scale. 

z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 220 

OF 1922. 

(Prob.vte Case No. 22 of 1920). 

November 22, 1923. 

Present:—Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice Broadway. 

Mrs. CATHlCRINh: MARY CHANDLER 

WIFE OF WILLIAM CHANDLER, 

RESIDENT OF LEIRE IN THE COUNTY OF 

LEICESTER, JONGLaND— 

Appellant 

V^1*SUS 

ADMINISTRATOR-GENERAL, 

PUNJAB, AND OTHERS—RESPONDENTS. 

Succession Act (A* of 1S65), s. 118 — Will, construc¬ 
tion of — Gift, subject to condition subsequent—Condi¬ 
tion, failure of, effect of. 

A lestatiLx devised the whole of her property to 
her son and daughter, and directed that should either 
of her children die unmarried his or her share would 
go to the survivor. Under a codicil a provision 
added that should both the testatrut's children die 
unmarried, tlie property should go to one of her step¬ 
children. The son married and died leaving a widow 
who succeeded to his estate. Subsequently, the 
daughter died unmarried : 

Held, (I) that the children of the testatrix took 
vested interests under the Will and the codicil subject 
to being divested in the event of the happening of 
certain conditions ; [p. 56G, col. 1.] 

(2) that the son having married and predeceased 
his sister the possibility of the estates taken by him 
and his sister becoming divested either under the W ill 
or the codicil came to an end and the estate in ques¬ 
tion must be regarded as having vested absolutely in 
the daughter; 

(3; that, therefore, the heirs of the daughter were 
entitled to succeed to her estate in preference to the 
heirs of the testatrix, [p. 566, col. l.J 

Bechar Akha v. P. De Cruz, 19 B. 221; 10 Ind. Pec. 
(n. 8.) 150. confirmed on appe^ 19 B. 770; 10 Ind. Dec. 
(n. s.) 516, distinguished. 

Eaton V. Barker, (1845) 70 R. R. 102; 2 Coll. 124; 9 
Jur. 822; 63 E. R. 065, relied on. 

A condition subsequent imposed upon a gift must 
be strictly construed. Ip. 566, col. 1.] 

Letters Patent Appeal against the judg¬ 
ment of Mr, Justice Brasher, dated the 1st 
August 1922. 



[85 I. C. 1925] OATHERINB MARY CHANDLER 

Lala Balw3.nt Rai, for the Appellant. 
Messrs. Noad and D. C. Rallij for the 
Respondents. 

JUDGMENT.— On the 1st December 
1910 Mrs. Eleanor Marsden, the widow of 
Charles John Marsden, of Simla, executed 
a Will disposing of her property. To this 
Will she added a codicil on the 19th April 
1918. 

She died on the 11th May 1918 leaving 
her surviving her son Harold Charles Mars¬ 
den and her daughter Mabel Marsden both 
unmarried. There were also three cliildren 
of her husband by a former wife whose 
names are Mrs. Ellen Marsden Turner of 
Dehra Dun, Mrs. Isabella Thomas living 
in London and Charles Henry Strutt Mars¬ 
den living in East Ham, in the County of 
Essex. Her own children Harold Charles 
Marsden and Mabel Marsden succeeded to 
their mother’s estate under the terms of the 
Will and codicil. 

Mrs. Eleanor Marsden in her Will provided 
that should either of her children die un¬ 
married his or her share would go to the 
the survivor. Under the codicil a provision 
was made to the effect that should both the 
testatrix’s children die unmarried the pro¬ 
perty was logo to the step-daughter Isabella 
Thomas, 

On the I6th July 1919 Harold Charles 
Marsden married, thus rendering the pro¬ 
vision in the codicil of no avail. He died 
on the 20th October 1919, leaving him sur¬ 
viving his widow Mrs. Elizabeth Marsden 
who succeeded to his estate. 

On the 17ch April 1920 Mabel Marsden 
died intestate and without having married. 
On her death a dispute arose between Mrs. 
Eleanor Marsden’s step-cliildren and Mrs. 
Catherine Mary Chandler, who is the 
daughter of a sister of Mrs. Eleanor Marsden. 
Letters of Administration to the estate of 
Miss Mabel Marsden were granted to the 
Administrator-General of the Punjab on the 
30th September 1920 and, having regard to 
the dispute referred to above, the Adminis- 
ti'ator-General made a reference to this 
Court under 8. 28 of Act III of 1913 asking 
for directions as to how the estate of Miss 
Mibel Marsden was to be disposed of. This 
reference came before Mr. Justice Brasher 
who on the 1st August 1922 held that the 
estate in question devolved on Mrs. Tur¬ 
ner, Mrs. Isabella Thomas and Mr. Charles 
Henry 8trutt Marsden, the step-children of 
Mrs. Eleanor Marsden and the half sisters 
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and brother of Miss Mabel Marsden. Against 
this judgment an appeal has been liled 
by Mrs. Chandler, Mrs. Eleanor Marsdeii’s 
sister’s daughter, through Mr. Balwant Rai, 
while Mr. D. C. Ralli j’epreseuted Mrs. 
Turner, Mrs. Thomas and Mr. C. H. S. 
Marsden. Mrs. Elizabeth Marsden, widow 
of Harold Charles Marsden, Avas absent 
although service has been elfected on Mr. 
B. Bevan-Petman on her behalf. As she 
had not ai)pealed against the judgment de¬ 
claring her disentitled to any share in the 
estate she was not really interested in these 
proceedings. 

It was contended by Mr. Balwant Rai 
that Harold Charles Marsden and Mabel 
Marsden only took a life-estate under the 
Will and codicil, and that inasmuch as 
Miss Mabel Marsden had died uumarried 
her portion of the estate must be regarded 
as having reverted to Mrs. Eleanor Marsden 
whose heir was Mrs. Chandler and as such 
entitled to succeed. Reference was made 
to ss. 126 and 127 of the Indian Succession 
Act, Williams on Executors, lith Edition, 
page 1034 and Bechar Akha v. P. De Cruz 
(1). A reference to the sections of Indian 
Succession Act referred to above shows that 
they have no bearing on the point at issue, 
dealing as they do with precatory trusts. 
The same remark applies to the reference 
to Williams on Executors Avhile the case 
reported as Bechar Akha v. P. De Cruz (1) 
clearly shows that the property there in 
question had been bequeathed purely as a 
life-estate. 

On the other hand Mr. Ralli contended 
that under the Will and codicil Harold 
Charles Marsden and i\Iabel Marsden suc¬ 
ceeded to an absolute estate wJiich was 
liable to be divested on the happening of 
certain events. It was urged that Mabel 
Marsden took a vested interest in her share 
of the property Avhich Avas liable to be 
divested in the e\"ent of her dying unmarried 
and leaving her surviving her brother; 
that inasmuch as her brother had married, 
the condition laid down in the codicil for 
the divesting of the estate became of no 
avail; and that, therefore, inasmuch as the 
coiidilions Avhich might operate to divest 
her of her estate had failed, she became 
the absolute owner of that portion of the 
estate to Avhich she had succeeded and 
her heirs Avere entitled to succeed thereto. 
Now “a vested interest, Avhich is given over 

(1) 19 B. 221; 10 Incl. Dec. (n. p.) 150 confirmad on 
appeal 19 B. 770; 10 Ind. Dec. (n, e.) 516, 


m 


BHUKESaWARI KVER V. 3UKHDE0 SINGH. 


ill certain events, is divested if those events 
happen, though the gift over may be void, 
or though the legatee to take under the 
gift oyer dies before the testator." There¬ 
fore it was held in Eaton v. Barker (2) 
that under a gift to the testator’s two 
sons and daughter in equal shares, with 
a gift over of the daughter’s share, if she 
should die without issue, to the survivors 
or survivor of the sons, it was held that 
the daughter, having survived the sons, 
took absolutely. (iSee Law of Wills by Theo¬ 
bald, pages 652 and 653}. In the present case 
the conditions imposed both by the Will and 
the codicil are conditions subsequent and 
must be strictly construed. Under s. 118 
of the Indian Succession Act a bequest 
may be made to any person with the con¬ 
dition superadded that, in case a specified 
uncertain event shall happen, the thing 
bequeathed shall go to another person ; or 
that in case a specified uncertain event 
shall not happen, the thing bequeathed shall 
go over to another person. Mr. Kalli relied 
on illustration (d) to this section which is 
to the following effect :— 

A sum of money is bequeathed to A and 
J5, and if either should die during the life 
of C, then to the survivor living at the 
death of C. A and B die before C. The 
gift over cannot take effect, but the repre¬ 
sentative of A takes one-half of the monej’', 
and the representative of B take the other 
half. 

This illustration appears to be in point 
Harold Charles Marsden and Mabel Mars- 
den took vested interests under the Will 
and the codicil subject to being divested 
in the event of the happening of certain 
conditions. Inasmuch as Harold Charles 
Marsden mairied and predeceased his sister 
the possibility of the estates taken by 
him and his sister becoming divested 
either under the Will or the codicil came 
to an end and the estate in question must 
be regarded as having vested absolutely 
in Miss Mabel Marsden and it is her heirs 
therefore, who are entitled to succeed to 
her estate. It has been rightly held that her 
half sisters and brother are her heirs and 
they have, therefore, rightly been held to be 
enUiled to succeed. 

The sppeal fails and is dismissed with 
costs. 

K. Appeal dismissed 

^(2^(1845) 70 R. R. 162; 2 Coll. 124; 9 Jvir. 822; 63 E. - 
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PATNA HIGH COURT. 

Appeals fuom Original Decrees Nos. 90 
AND 91 OF 1921 AND 49, 51, 52, 5^1, 55, 60, 
61, 64 65, 67, 68. 69, 7u, 71, 72, 73, 75, 

76, 79, 80, 81, 83, 101 and 117 of 1922. 

March 31. 1924. 

Present: —Justice Sir Jawla Prasad, Kx., 
and Mr. Justice Kulwant Sahay. 

Rani BHUNESHWARI KUER ahas 
BACHA SAHEBA— Plaintiff- 

Appellant 

versiis 

SUKHDEO SINGH and others — 
Defendants—Respondents. 

Bengal Tenancy Act (VIII of 1885), ss. 69, 70, 7l 
—Appraisemeyit or divisioii of crops-- Jurisdiction of 
Collector—Final order—Foinn of oi'der—Burden of 
proof — procedure. 

Where a landlord has the opportunity of appraising 
the crops aud falsifies accounts in order to ootain a 
higher amount of rent, he is not entitled to get any 
decree except on proof of the actual produce cf the 
land and if he fails to prove that, he must be content 
with the admissions made by the defendants. Lp- 
col. 2] 

Where, however, the landlord could not moke an 
estimate of the crops or was prevented from doing bo 
by the tenants his claim cannot be thrown out simply 
because he has not been able to prove the actual 
duce of the lands in the direct possession of the 
tenants. In such circumstances the tenants should 
not be permitted to take advantage of their own wrong¬ 
ful acts and their failure to declare the true and pro¬ 
per produce of the lands in their actual possession. Ifl 
such cases they have special means of knowle. ge and 
the onus of proving what is in their knowledge must 
rest upon them. [p. 5fi8, col. 2; p. 569, col. 1.] 

Clause 5 of s. 70 of the Bengal Tenancy AttdoM 
not require that a separate decree, apart from the order 
itself, should be prepared by the competent 
Authority It simply requires that the order shall be 
final and shall, on application by the landlord or the 
tenants to the Civil Court, be enforceable as a decree* 
[p. 572, col. 1.1 , 

In a case of appraisement the Collector does not take 
possession of the crops nor docs he make it over to 
the landlord. He simply prepares an estimate of the 
crops under s. 6J of the Bengal Tenancy Act ^d 
then reduces it into a money value and declares 
much is due to the landlord and how much to tM 
tenant. In such a case the Collector's order 
clearly specify the amount due from one party to the 
other so that the former may, in execution of the order 
in the Civil Court, receive his dues from the Utter. 
Again, in a case of division of crops, where the ten^t 
has made himself liable to the landlord by removal oI 
the crop or otherwise, such as is px-ovided in s. 71. the 
Collector's order must clearly state the amount pay¬ 
able to the landlord by the tenant, so that the former 
may receive the same in execution of the order in the 
Civil Court. But where there is a simple diyisn n ot 
crops on the spot, each party is entitled to receive 
the Collector who takes possession of the crops, ^ 
share therein. The party taking his share fre m the 
Collector will not be liable to the opposite parly ^d 
there can be no order to pay anything to the ^er 
party. If a party does not choose to take his share, 
nis share will remain in despKxsit with the Collector. 
The only order that the Collector can pass U U> depoai| 
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tho share to the credit of that party. The order is cap¬ 
able of execution agaiost the Collector if he does not 
give to tho party his share. The sale-proceeds in the 
Treasury to the credit of a party can be withdra^vn any 
moment he likes. There will not be any necessity of 

execution, [p. 572, cols. 1 & 2.1 . 

A dscree is prepared only when somo iiability is 
fixed upon a party; when no liability is fixed no 
decree can be prepared and in fact in some cases in 
the Civil Court no decree is prepared, [p. 672, col. 2.1 
The Collectors jurisdiction arises only when the 
rent is payable under the bhaoli system ; and if this is 
disputed and a system of cash or nakdi rent is set 
up. the Collector will have no jurisdiction under s. 69 
of the Bengal Tenancy Act and he must leave tho ques¬ 
tion to be determined by a competent Civil Court. 
Where it is admitted that bkaoli rent is payable 
the Collector has jurisdiction under s. 69 to appraise 
or divide the crops and has a right to determine as to 
whether the system of payment of landlord’s share is 
by appraisement or by division, [iti'd.] 

(Case-law referred to.) 

Appeals from a decision of the Subordi¬ 
nate Judge, Gaya, dated the 10th January 

1921. ^ , 

Messrs. Kailaspati, Parmeshwari Dayal 

and Naival Kishore Prasad^ for the Ap¬ 
pellant. ^ 

Messrs. S. M. Mullick and S. N. Ray^ for 

the Respondents. 


JUDGMENT. 

Jwala Prasad, J.— These appeals 
arise out of suits for recovery of bhaoh 
and nakdi rente which were tried together 
analogously and disposed of by the judg¬ 
ment of the Court below on the 10th 
January 1921. The landlord is the appel¬ 
lant in some of the cases and tenants in 
the others. The lands for which rents are 
claimed are situate in Mow^a Srewa, Par- 
ganah Piara, District Gaya. 

As to the nakdi rent there is no dispute. 
The points of difference between the parties 
have been— 

(1) as to the system of paying the bhaoli 
rent; the tenants’ case is that the system is 
batai (a division of crop between the land¬ 
lord and the tenant), w'hereas the landlord’s 
case is that the system is danabandi (ap¬ 
praisement) ; 

(2) as to the proportionate share of the 
landlord in the produce; the tenants allege 
that the landlord’s share is half, and the 
landlord, on the other hand, claims that her 
share is 9/16th8; 

(3) as to whether the rent for sugar-cane 
land is bhaoli or nakdi\ the landlord says 
bhaoli and the tenants say nakdi\ and 

(4) as to the quantum of the produce in 
the yeara in suit. 

'rhe Survey Record of Rights, which was 


finally published on the 23rd November 
1910, shows that the system of payment of 
rent for the 6/iaoH lands is batai or division 
of produce of all kinds including sugar- 
canes, and the share of the landlord therein 
is half. 

The Court below has upheld the Survey 
entry as to the rent for the sugar-canes 
being bkaoli and as to the share of the 
landlord in the sugar-canes as well as in 
other kinds of produce being half. As to 
the system of payment of the rent, the 
learned Subordinate Judge has held that 
it is danabandi (i. e., appraisement) as ex¬ 
posed to batai (division) entered in the 
Survey Record of Rights. The suit is for the 
years 1324 to 1326, i. e., for the years just 
following the final publication of the Survey 
Record of Rights in 1323 (23rd November 
1916) which accentuated the dispute be¬ 
tween the landlord and tenants as to the 
system being batai or danabandi. 

The case of the tenants was that in tho 
year 1324 the paddy crops were admicably 
divided between the landlord and the ten¬ 
ants, but the landlord refused to give 
receipt for the rent in kind payable to him. 
The landlord instituted proceedings before 
the Collector under e. 69 of the Bengal 
Tenancy Act for recovering her share in tho 
produce by appraisement of the rabi crops 
for the year 1324. The tenants objected 
stating that the system was batai. On the 
11th April the Sub-Divisional Officer con¬ 
sidered the objection and held that the 
custom was of division as decided by tho 
Settlement Authorities. Accordingly he 
directed an Amin to divide the crops. The 
landlord then did not want to proceed with 
the case and the raiyats were then asked 
whether they wanted to have the property 
divided, and, if so, to pay the cost of divi¬ 
sion. The raiyats then deposited the costs 
and the khasra was ultimately filed on tho 
12th June 1917. Objection to that khasra 
was filed by the landlord on the 26th June 
1917. On the 9th July the Sub-Divisional 
Officer held that “the khasra does not show 
the actual produce of the field owing to 
the loss done by rains etc. As reported by 
the Amin the malik refused to take the 
hakimi share and the Amin sold the hakimi 
share according to the nirkhnama supplied 
by the Praiya Police and deposited the 
sale-proceeds in theTreasury.” This, how¬ 
ever, was not a final disposal of the case 
under ss. 69 and 70 of the Bengal Tenancy 
Act. It appeared that the crops of some 
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of these lands were already cut. The ten¬ 
ants stated that it was so because the crops 
of those lands were divided between the 
landloir.1 and the tenants. In these cir¬ 
cumstances the Sub-Divisional Officer did 
not consider it desirable to institute pro¬ 
ceeding under s. 71 of the Bengal Tenancy 
Act. Since tlien for tlie years 13?5 and 
132() for the paddy and rabi crops proceed¬ 
ings under ss. 0;) and 70, Bengal Tenancy 
Act were resorted to. The landlord was not 
satisfied with the result of those j^roceed- 
ings and slie instituted tlie suits out of 
which these appeals have arisen. 

The only question seriously raised in the 
appeal is as to the quantum of the ■>roduce 
in the years in suit. There has )een no 
serious dispute and, as a matter of fact, tlie 
findings of the Settlement Authorities have 
been upheld by tlie Kevenue Authorities 
under ss. 69 and 70 of the Bengal Tenancy 
Act as to t{J .9 sugar cane being held at 
bhaoli- rent 'aud the landlord’s share in 
the product of all kinds being half. As 
regai-ds .the system of payment of rent, 
nameW,'(tanabandi or tlie Dourtbelow 
has held that the system was danabnndi 
arid (he "landlord's share in the produce is 
half. - 

As tb'the quantum of the produce the 
Cpurbji^bw has dispo.?ed it of in the fol- 
woivls: 

'^1 that both parties have made in- 

correcfl-^* estimates. The plaintiff’s men 
have overestimated the crops while the 
fenants have underestimated them. Ac¬ 
cording to the eviden(;e on plaintift’s side, 
the average outturn of paddy varies between 
15 to 35 maunds per bighi, that of rabi varies 
between 6 to 12 maunds a 6 ic?/ia and that 
of guv between 25 to 45 maunds perbigha. 
According to the evidence on the defend¬ 
ant’s side, the average outturn of paddj' 
varies between 6 to 12 maunds that of rabi 
between 15 seers to 2 maunds and that of 
guv between 5 to 11 maunds per bigha. 
Taking the mean of the lowest figures of the 
malik and the highest figures of the tenants 
I find that the average outturn of paddy is 
13.J maunds, that of rabi 4 maunds, and 
that of gur 18 maunds per bigha. So in the 
absence of any satisfactory evidence on the 
point I allow paddy, rabi and gur at the 
above rates for the years in suit. If any 
of these rates of outturn exceed the rates of 
outturn given in the plaint, then the plaint 
rales shall prevail.’' 

Upon the bhaoli rent thus ascertained 
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and the undisputed nakdi rent the Court 
below has given cess at annas six per rupee 
on the yearly jumma and damages at 125 - 
per cent. We have been taken through 
the evidence of the case relating to the 
outturn of the crops in the years in suit. 
The evidence has been verv meagre and 
does not at all seem to be convincing. The 
feelings between the landlord and the tenants 
being very much strained owing to the dis¬ 
pute as to the ai>praisement, it is not possible 
to believe that tlici-e was an estimate or ap¬ 
praisement by the landlord of the crops in 
the actualcharge of the tenants. The Court 
below was, therefore, perfectly right in not 
accepting tlie appraisement papers or the 
estimates of the crops for the 3 ’ears in suit 
given on behalf of the landlord. The 
tenants were liie last persons to give a 
correct idea of tlie actual produce, and con¬ 
sequently, their evidence also has been 
rightly rejected by the Court below. 

On behalf of the respondents it is contend¬ 
ed that the result of the rejection of the 
evidence both of tlie landlord and the ten¬ 
ants is that the plaiiilifi’s claim should be 
decreed upon the admission made by the 
defendant in the written statement or in 
their evidence. 'J'liis argument is based 
upon the assumption that the onus of prov¬ 
ing the claim made in the plaint ))ased on 
the estimate of the produce was on the land¬ 
lord, and, if she failed to establish her 
claim, her suit could only be decreed upon 
the admissions, if any, made by the tenants. 
This is true so faras the ordinary princi¬ 
ple of onus is concerned. Where the land¬ 
lord has opportunity of appraising the crois 
and falsifies accounts in order to obtain a 
higher amount of rent he is not entitled to 
get anj' decree except on proof of the pro¬ 
duce of the land, and if he fails to prove 
that, he must be content with the admis¬ 
sions made by the defendants. But where 
the Jandioi’d as in this case, could not n ake 
an estimate of the crops or was prevented 
from doing so by the tenants as held by the 
Court below, it will be hard to throw out 
her claim, simply because she has not been 
able to prove the actual produce of the lands 
in the direct possession of the tenants. In 
the present case the dispute between the 
parties arose soon after the Record of Rights 
was prepared and published; and that dis¬ 
pute was upon the crucial point of thesystein 
for the payment of rent, davabandi or batai. 
It was not, therefore, possible for the landlord 
to make a true estimate of the crops in pos-? 
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session of the tenants and in fact she was 
prevented from doing so by the tenants. In 
such circumstances the tenants should not 
be permitted to take advantage of their 
own wrongful acts and their failure to dis¬ 
close the true and proper produce of the 
lauds in their actual possession. They liad 
special means of knowledge and the onus 
of proving what was in their knowledge in 
such cases must vest upon them. Such has 
been the view taken by my learned brotlier 
iii Rang Lai Sinjh v. Rini Bliuneshwari 
KueriF. A. No. I ll of 1920) to which I was 
a party. 1 adliere to it. 

Therefore, in these cases the onus was 
not upon the landlord, and even if it was, 
in the circumstances of the case, it shifted 
upon the tenants to prove actual produce of 
the land. This principle so far as tenants 
and landlord are concerned is acknowledged 
in the statutory provision contained in 
s. 71 (4) of the Bengal Tenancy Act which 
runs as follows; 

“If the tenant removes any portion of the 
produce at such a time or in such a manner 
as to prevent the due appraisement or divi¬ 
sion thereof at the proper time, the produce 
shall be deemed to have been as full as 
the fullest crop of the same description ap¬ 
praise 1 in the neighbourhood on similar 
-land for that harvest". We liave consider¬ 
ed the evidence on the record, the village 
note, crop cutting estimates in the dilTerent 
proceedings, and the reports of tlie Ami}is, 
who went to divide th? crop, and we are 
satisfied that the estimate made by the 
Court below for the years in suit is not 
challengeable. The recent comimitation of 
rent also points to the same direction. Tlie 
evidence as to produce being not satisfac¬ 
tory, the rate of rent lixed l)y comnnitation 
would afford a sure guide for estimating the 
yield of the land in suit. Tho.se proceed¬ 
ings, though not on the record, were men¬ 
tioned to us by both parties. As a matter 
of fact, the order in the commutation pro¬ 
ceeding was also shown to us. 

The next question is as to wliether the 
yield of the lands in suit has been express¬ 
ed by the Court below in its judgment 
dated 10th November 1921 in kackfia or 
puci'j, weights. The question arose in the 
Court below at the time of the preprratiou 
of the decree and the note appended by 
that Court in ita judgment on the 21th Jan¬ 
uary 1922 shows that the Icackha weight was 
'meant. Mr. Sushil Midhab llnllick sivs that 
it should be pucca and not kachha. It, how¬ 


ever, appears from a reference to the pro¬ 
ceedings under ss. 69 and 70, Bengal Tenancy 
Act particulnry E.'c. M-1, tliat the kacJilui 
weight was acted upon for tlie purpose of 
S 3 . 69 and 70 ])roceedings. The evidence of 
the plaintiff’s wilness No. 8, Ajodliya Singh, 
shows that the kachha weight was preval¬ 
ent in the village during the years in suit. 
It is admitted that the kachha weight was 
prevalent up to 1324 and (hat in 1325 pucca 
weight was for the first time introduced. 
Tlie evidence as to the system of pucca 
weight having been fully hivniglit into force 
in 1325 is not satisfactory. 

I, tiierefore, agree with the view taken by 
the Court below ex])ressed in the note to 
the judgment dated the 10th January 1921 
that kachha weight was meant to be adopt¬ 
ed for determining the (luantum of produce 
of the lauds in the years in suit. 

Appeals Nos. 73, 79, t'^O and 83 are appeals 
by the landlord alone. There is no counter- 
appeal by the tenants, nor have the tenants 
ai)peare<i to contest these appeals of the 
landlord. Tliese appeals are dismissed 
without costs. 

In the remaining ca.ses Mr. Parmeshwar 
Dayal on behalf of the tenantscontends that 
the present claim of tlie iilaiutiff landlord is 
barred by proceefUngs under ss. 69 and 70 
of the Bengal Tenancy Act. As to the 
paddy crop of 1321 he says that there was 
amicable division thereof iietween the land¬ 
lord and the tenants and that the landlord 
took her share therein, but refused to grant 
receipt and consequently the suits were 
brought by the tenants. In view of tlie dis- 
j)ule between tlie parties on the crucial 
points, namely, as to the system of crop, ap¬ 
praisement or division, it is not possible to 
accept the contention of Mr. Parmeshwar 
Dayal that there was an amicable division 
of the crops. I, therefore, reject the conten¬ 
tion of Mr. Parmeshwar Dayal so far as the 
payment of the landlord’s share of the paddy 
crops of 1324 is concerned. 

As to the 7'abi crop of 1324, it is true the 
tenants applied for division of the crops 
under s. 69 of the Bengal Tenancy Act, 
but it appeared that some of the crops 
of the land wore already cut and 
removed hy the tenants and hence only 
the remaining crops standing on the 
lands were divided. The Collector, there¬ 
fore, did not pass any final order in that 
case. On the 9th July 1917 wlien tlie 
A aim’s report was received the Sub-Divi¬ 
sional Officer stated “It is clear that the 



570 bhuxeshwari koer 

khasra does not show aotual produce of the 
field owing to the loss done by rains etc. As 
reported by the Amin the nialilc refused to 
talie the liakimi sh ire and the A^nmsold the 
ha’cimi shave acc..rding to the nirkhnama 
supplied by the Paraiya Police and deposit¬ 
ed the sale-proceed in the Treasury vide 
chnlan Xo 235 dated tlie 12th June 1917. 
File". This is tlie last order in the case 
(Xo. 230 of 10U)17), Ex. M. It does not 
purport to be an ordei under s. 70 of the 
Act and in no sense it is a final order under 
cl. 5 of the section. Therefore the proceed¬ 
ings adopted by the Collector under ss. 69 
and 70 of the Act as to the rabi crop of 1324 
cannot operate as a bar to the present claim 
of the landlord for her share of the produce 
of the lands in suit. 

The contention of Mr. Parmeshwar Dayal, 
however, stands on a firmer ground so far 
as the produce of 1325, both paddy and 
rabi and the paddy produce of 1326 are 
concerned. X^ow, as to the paddy and the 
sugar-cane crops of 1325 both parties appli¬ 
ed to the Collector under s. 69 of the Bengal 
Tenancy Act and after the preliminary 
proceedings tiie Collector on the 25th March 
1918 passed the following order: 

'’Khasra filed. It appears that ra/yaishave 
taken the crop their share and so the malik 
also. iC/iasm approved. Case disposed of." 

On the next day he passed the following 
order: 

‘‘This day a petition of objection was filed 
on behalf of Rani Bhuneshwari Kuer. 
Heard her Pleader. It is rejected for the 
reasons noted thereon." 

The above orders were passed in the pro¬ 
ceeding (Ex. M-1) started upon the applica¬ 
tion of the tenants but by virtue of the order 
passed in the proceeding (Ex. M-2) started 
at the instance of the landlord the same 
order was made applicable in the latter case. 
Therefore the aforesaid orders governed 
both the proceedings sfarted at the instance 
of the landlord and tenant for the paddj*^ 
and sugar-cane crops of 1325. This order 
is impugned by Mr. Sushil Madhab Mul- 
lick as being not a final order nnder cl. (5) 
oEs. 70 of the Bengal Tenancy Act and, 
therefore, it cannot operate as a bar to 
the claim for rent now lodged by the 
landlord. It is conceded that the objec¬ 
tion of Bhuneshwari Kuer landlord was 
heard and disposed of as is stated in 
the order of the 26th March 1918 by the 
Sub-Divisional Officer. But Mr. MuUick 
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says that the Sub-Divisional Officeri 
has put- the cart before the horse inasmuch 
as lie disposed of the case a day prior, 
i. e.. on the 25th March 1918 and the ob¬ 
jection was taken up and disposed of on 
the subsequent day. It is also staled that 
the order of the 25tli March itself is inaccu¬ 
rate inasmuch as it mentions without any 
reserve that the landlord also took her share 
of the crops, whereas in the receipt given 
by the landlord with respect to the crops 
received on her behalf it was expressly 
stated that she receiv’ed the crops under 
protest. On the 25th March 1918 the Bub- 
Divisional Officer’s attention does not seem 
to have been drawn to the receipt and he 
apparently stated that both the raiyats and 
the landlord took their respective share of 
the crop under a misapprehension, and no 
doubt it is due to this misapprehension 
that he approved of the khasra on the 25th 
Marcli 1918. If the matter had rested there 
we would not have the slightest hesitation 
in liolding that the order of the Sub-Divi¬ 
sional Officer of the 25th March was not a 
final disposal of the dispute and that it was 
not an order such as is contemplated by 
cl. (5) of a. 70 of the Bengal Tenancy 
Act. But the objections set forth in the 
receipt, dated the 20th March, dealt with in 
the order of the 25th March were reiterated 
in a formal objection petition filed on sbe¬ 
half of the landlord and that objection 
petition was disposed of on the 26th March 
1918. Therefore the objections taken in the 
receipt were also disposed of on the 26th 
March. The result of the order of the 25th 
March is that all the objections put forth 
on behalf of the landlord were disposed of by 
the Sub-Divisional Officer. The objections 
were rejected and, therefore, the order of 
the 25th March approving of the khasra 
was allowed to stand. That order is the 
final order in the case. 

Similarly, proceedings (Ex. M-3) under 
ss. 69 and 70 of the Bengal Tenancy 
Act were instituted for the division of rabi 
crop for 1325 and were disposed of and the 
khasra filed by the Commissioner deputed 
to divide the crop was approved of on the 
20lh May 1918. It is urged that the khasra 
does not represent the entire crop of the 
lands in dispute, a portion having been 
clandestinely removed by the tenants. No 
doubt, Amin Abdul Nayeem, who was first 
deputed to divide the crops made a report 
to that effect, and, upon the objection of both 
the parties this Amin was re-called and Deo 
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Narayan Lai Mukhtarwas deputed to divide 
the crops with a direction to “take up the 
■work o£ division at once and note the 
number of fields from whicli crop has 
been removed and appraise the crops 
of those fields under s. 71, Bengal 
Tenancy Act” {vide order, dated the 20Lh 
Mirch 1918). On the 4th April lie was 
farther asked to test the Amin's report and 
to submit a detailed report. He submitted 
his report on the 10th April stating that 
there was no removal of any crop but that 
some crop was damaged by insects and a 
small portion was stolen by thieves and 
that the tenants were not at all responsible 
for this. This report was considered by the 
Sub-Divisional Officer with the result that 
the Amin's report upon which Mr. !Mullick 
relies was declared to be false and the 
Mukhtar Commissioner was directed “to 
divide the standing crop at once” (vide 
order ,dated the 11th April 1818). It is tluis 
patent that tliere was no removal of any 
crop by the tenants and the Court accepted 
the report of the iMukhtar Commissioner 
and declined to take any action under 3.71 
of the Bengal Tenancy Act as was original¬ 
ly contemplated by him when passing the 
order of the 26th of March 1918. Section71, 
cl. (4) says: 

“If the tenants remove any portion of the 
produce at such a time or in such a manner 
as to prevent the due appraisement or 
division thereof at the proper time, the 
produce shall be deemed to have been as 
full as the fullest crop of the same descrip¬ 
tion appraised in the neighbourhood on 
similar land for that harvest”. Tlie fact 
that the Collector re called his previous 
order under the aforesaid clause shows that 
he was satislied that the tenants were not 
at all responsible for any removal of tiie 
crops. Consequently in his final order 
the Sub-Divisional Officer dealt with the 
entire crop of the lands in dispute. That 
order runs as follows :— 

“It appears that the crop of raiti share 
has been made over to tenants and the crop 
of kakimi share sold and sale-proceeds 
deposited into the Treasury as malik refused 
to take it. 

“An objection has been filed on behalf of 
the defendant malik A Mukhtar Commis¬ 
sioner was deputed at the request of l^oth 
the parties and Babu Deo Narayan Lai 
Mukhtar was unanimously selected as the 
Commissioner by both the parties. 1 have, 
gone through the report and I do not find 


that he has submitted it in collusion with 
the raiyats. The defendant mu/t/c should 
have objected long ago. Objection disallow- 
6 cl. 

^'Khasra approved. Case disposed of" 
(ride Ex. M. 3). This order was i>assed 
after hearing the parties and disposing of 
all objections and is the final order in the 
case. The contention of Mr. Mullick, that 
the entire plot was not dealt with, is under a 
misapprehension and is overruled. 

Now as to the proceeding for the paddy 
crop of 1326, this was started at the instance 
of the tenants and the last order in that 
case was passed after liearing the 
parties. Bv that order of the 24th of 
March 1919 (Case No. 20 of 1918-19) 
Ex. M-4, the khasra submitted by the Ami/i 
Avas approved. The order is a long one and 
it seems to have disposed of all Die objec¬ 
tions that were raised t,. the proceeding and 
the khasra submitted by the .l»fui. No 
irregularity has been pointed out in regard 
to that proceeding. The case.s cited by Mr. 
Sushil Madhab Mullick, namely, Deu Lai 
Mahto v. Bihi Rakayia (1) and Snraj Prosod 
Mnhajanx. Karu Situjh {2) do not afiect the 
proceedings and orders made in these cases 
inasmuch as orders were passed after con¬ 
sidering the objecticjns put forward by the 
parties and after hearing them in full. 

Tlie next objection is as to the form of 
the orders passed in the aforesaid proceed¬ 
ings. It is said that the order approving 
the khasras filed by the Amin or tlie Com¬ 
missioner and disposing of the cases are 
not such as are contemplated by cl. (5) 
of s. 70 of the Bengal Tenancy Act, under 
which the order must be in the nature of a 
decree capable of being e.xecuted by a Civil 
Court. Eeliance is placed upon the case of 
Kailashpati Narayan Singh v. Gartga Singh 
(3j and the case of Suraj Prasad Mahajan 
V. Kara Singh (2) which is based upon the 
the Calcutta decision. Sir Lawrence Jenkins, 
i\ J., in the former case held that: 


‘Tt mu.st be shown that as required by 
s 70,sub-s. (5) the Collector passed an order 
entiUed to finality and enforceable as a 

(l6orP6/* 

The full facts of the case and the exact 
order pa.ssed by the Revenue Authority under 
ss 69 anfl 70 in that case do not appear and 
the decision is based upon the follow ing 

(2) 51 iSd. Cas. 763; 4 P- L. J. 325; (1919) Pat. 400. 

(3) 4 Ind. Cae. 735; 10 C. L. J. 5J9. 
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observations by his Lordship the Chief 
Justice: 

“It is conceded i)efore us that there is no 
order which in the proceedings l)efore the 
iSu])-I)ivisional Oliicer can ])e treated as en- 
forcea})le as a decree.” That decision applies 
to the facts of the ])articular case decided 
ami does not apply to tlie present case. 
Unlike tliat case we have the entire proceed¬ 
ing and the linal orders passed in these 
cases and we have to see whether the 
orders are valid under cl. (5) of s. 70, Bengal 
Tenancy Act. The clause does not require, 
as is contended by Mr. Mullick, that a sepa¬ 
rate decree apart from the order should be 
prepared by the competent Revenue Authori¬ 
ty. It simply recjuires that the order shall 
be linal and shall, on the application by the 
landlord or the tenants, to the Civil Court, 
be enforcea])le as a decree.” The orders in 
question are undoul)tedly final. Now the 
question is whetlier the orders in question 
are enforceable as decrees. In the present 
case the Collector divided the crops 
and handed the share of the tenants 
and upon the refusal by the land¬ 
lord to take her share in tlie crops, he 
(the Collector) directed them to he sold 
and the sale-procee ls to be deposited to 
her credit in the Treasury. No doubt in a 
case of appraisement the Collector does not 
take possession of the crops nor does he 
make it over to the landlord. He simply 
prepares an estimate of the crops under 
s. 69 and then reduces it into money value 
and declares how much is due to the land¬ 
lord and how much to tlie tenant. In such 
a case, the Collector's order must clearly 
specify the amount due from one party to 
the other so that the former may in execu¬ 
tion of the order in the Civil Court receive 
his dues from the latter. Again in a case 
of division of crops, where the tenant has 
made himself liable to the landlord by 
removal of the crop or otherwise such as is 
provided in s. 71, the Collector’s order must 
clearly state the amount payable to the 
landlord by the tenant, so that the former 
may receive the same in execution of the 
order in the Civil Court. But where there 
is a simple division of crops on the spot, 
each party is entitled to receive from the 
Collector who takes possession of the crops, 
his share therein. The party taking his 
share from the Collector will not be liable 
to the opposite party and there can be no 
order to pay anything to the other party. 
If a party does not tshoose^tiLtake his share 
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his share will remain in deposit with the 
Collector. The only order that the Collec¬ 
tor can pass is to deposit the share to the 
credit of that party. The order is capable 
of execution against the Collector if he 
does not give to the party his share. 
The sale-proceeds in the Treasury to the 
credit of a party can be wihhdrawii any 
moment he likes. There will not be any 
necessity of execution. A decree is prepar¬ 
ed only when some liability is fixed upon 
a party ; when no liability is fixed no decree 
can be prepared and in fact in some cases 
in the Civil Court no decree is prepared. 
The rules of the High Court provide that 
in suits for money including suits upon 
m()rtgage, in suits for speciiic moveables, in 
suits for accounts, and in suits for arrears 
of rent no deoiees need be drawn up if 

(i) neither party has to recover anything 
unless the Judge otherwise directs ; 

(u‘) the claim is satisfied after judgment 
but before the decree is drawn up. 

This principle would apply to the case of 
division of the crops under ss. 69 and 70 of 
the Bengal Tenancy Act referred to above. 
The Amin's khasra in the present case 
shows tlie produce of the land and the 
share of landlord and the tenants. The 
tenants have received their share. The 
landlord refused to receive her share, 
and consequently it "was sold by the 
orders of the Collector and the sale- 
proceeds deposited in the Treasury. It is 
then contended that the Collector had no 
power to sell the share of the landlord and 
in support of this contention Mr. Sushil 
Madhab Mullick cited the case of Sura} 
Prasad Mahajan v. Kara Singh (2). The* 
order b}' the Revenue Authority objected 
to has been quoted at. page 327 of the judg¬ 
ment. The order does not show that the 
khasra of the Amin was accepted and 
approved, nor does it appear as to whether 
the Amin sold the crops under the orders of 
the Collector or of his own motion. In the 
present case the landlord’s share of the 
crop was sold upon her refusal to take it, 
under the orders of the Collector. The 
Collector could not keep in his charge 
indefinitely large quantities of grain and, 
therefore, the only course left to him was to 
sell the same and deposit in the Treasury 
the sale-proceeds thereof. The money 
deposited in the Treasury on behalf of the 
landlord represents her share. If the pro¬ 
ceeding and the order passed by the 
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Collector under ss. 69 and 70 are otherwise 
valid, there is no re^son to impeach its 
validity solely upon the ground that the 
money was deposited in the Collectorate to 
the credit of the landlord. The landlord in 
this case could have no claim a'gainst the 
tenants. No separate decree, therefore, could 
be prepared nor, as a matter of fact, is any 
decree prepared in such a case. The orders 
in question do not contravene the require¬ 
ments of cl. (5) of s. 70. It is final and 
is capable of enforcement against the 
Collector in whose hands the landlord s 

share is. . 

The next objection of Mr. Mullick is 
that the Collector had no jurisdiction to 
institutes proceeding under s. 70 of the 
Bengal Tenancy Act, inasmuch as there 
was a dispute between the parties as to the 
system of payment of rent, namely, the 
batai or appraisement. In support of this 
contention he places the case of Niikheda 
Singh v. Hlpn Mardan Singh (4). In that 
case the dispute was as to whetlier the 
rents were payable under bhaoli or nakdi 
system. The Collector s jurisdiction arises 
only when the rent is payable under the 
bhaoli system ; and if this is disputed and 
a system of cash or nakdi rent is set up the 
Collector apparently will have no jurisdic¬ 
tion under s. 69 and he must leave the 
question to be determined by a competent 
Civil Court. In the present case it was 
admitted by both parties that the produce 
or bhaoli rent was payable. Therefore the 
Collector had jurisdiction under 8.69 to 
appraise or divide the crops as the case may 
be and he has a right to determine as to 
whether the system of payment of the 
landlord’s share was by appraisement or 
division and as a matter of fact the finally 
published Record of Rights showed that the 
crops used to be divided by the landlord 
and tenant. That record was prepared and 
published in the year 1916 (1323) and it 
records the existing state of affairs and 
until that entry in the Record of Riglits is 
disturbed and set aside by a proper authori¬ 
ty the system of payment of rent would 
be as provided in the Record of Rights; and 
the presumption in favour of the continui¬ 
ty of that system arises. In this connec¬ 
tion s. 51 of the Bengal Tenancy Act may 
be usefully referred to, which says: 

“If a question arises as to the amount of 
a tenant’s rent or the conditions under 

(4) 4 0,'W. N.239. 


which he holds in any agricultural year, 
he shall be presumed, until the contrary is 
shown, to hold at the same rent and uiider 
the same conditionts as in the last i)ieccdlng 
agricultural year.” 

' Therefore if up to 1323 the payment of 
rent of the holding was by division of the 
crops, the presumption will be that in the 
following years the same condition ])revail- 
ed. This is an additional presumption to 
that afforded by the Record of Rights; 
therefore in giving effect to the entry in 
the finally published Record of Rights and 
to the continuity of the condition of the 
holding the Collector was justified in liold- 
inglhat the system of payment of the 

produce or bhaiili rent )revailed and in so 
doing he acted well wit lin the jurisdiction 
vested in him by os. 69 and 70 of the Bengal 
Tenancy Act. In this connection vide the 
case oiThakur Singh v. Pardip Singh (5). 
1 would, therefore, overrule the objection of 
Mr. Mullick tliat the orders in question 
were not sucli as are contemplated by cl. (5) 
of s. 70. 

The result, is, that the landlord’s claim 
for the entire crops ,paddy, sugar-canes and 
rabi of 1325 and the paddy crop of 1326 
is barred by ss. 69 and 70 of the Bengal 
Tenancy Act and must be dismissed. She 
is entitled to have from the Collector the 
money in deposit in the Treasury as 
representing her share of the produce of 
those years. 

It is conceded that there -was no final 
order passed under ss. 69 and 70 of the 
Bengal Tenancy Act as regards the claim 
for the remaining years, that is, 1324, and 
the rabi crop of 1326 and that, therefore, 
the landlord is entitled to the rent as 
found by the Subordinate Judge for the 
years in question. The landlord is entitl¬ 
ed to the amount of rents due to her as 
found by the Court below, for those 
years. 

The result is that the landlord’s Appeals 
Nos 49,51, 54, 60, 64,67, 69, 71, 73, 75, 79, 80. 
81 and 83 of 1922, 90 of 1921 and 101 of 
1922 are dismissed without costs, and the 
tenants' Appeals Nos. 50, 52, 55,61,65,68,70. 
72, 76, 117 of 1922 and 91 of 1921 succeed 
partially. Therefore the decrees will 
be prepared allowing the landlord only 
proportionate costs upon the amount found 
due to her in both the Courts below. 
Damage will be allowed at 12^ per cent, 

(5) 39 Ind. Cae. 645; 2 P. L. J. 183. 
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and cess six pies in the rupee in the 
amended decree. 

Kulwant Sahay, J.— I agree, 
z. K. Appeals disviissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 557 of 1921. 

January 25, 1924. 

Present:—Mr. Justice Wallace. 
RAMAKKAL— Defendant No. 1— 

Appellant 


versus 

GOVINDANAYAKANPALAIYAM 
THIRUMAL PARIPALANA 
NIDHT LTD. ly its SECRETARY 

AND ANOTHER—Plaintiff and Defendant 

No. 2—Respondents. 

Civil Procedure Code {Act V of WOS), s. //- Res 
judicata-C/iaHac of law. effect of—Plea not permitted 
to bz taken in previous suit, whether operates as res 

judicata. . , , 

Where a suit is not res judicata on the date when 

it is tiled, no change in the law can make it res 
judicata after it is tiled, [p. 574. col. 2.] 

An alienee from a judgment-debtor sued an attach¬ 
ing creditor under O. XXI, r. 63 of the C. P. C. 
to establish his right to the attached property. The 
defendant contended that the sale in favour of the 
plaintiff was fraudulent and voidable under s. 53 of 
the Transfer of Property Act. The C ourt found that 
the sale was not an absolute sham, but held, follow¬ 
ing the then prevailing view, that a plea of fraudu¬ 
lent transfer was not open to a defendant and de¬ 
creed the plaintiff’s suit. The attaching creditor 
thereupon li led the present suit for a declaration that 
the sale in favour of the claimant was a fraudulent 
transfer. The rulings on the basis of which the plea 
of fraudulent transfer had been disallowed in the 
previous suit had since been overruled by a later 
Full Bench judgment. On defendant's plea that the 
decree in his favour in the prior suit was res judi¬ 
cata in the present suit; 

Held, that in the absence of any decision in the 
previous suit on the question whether the sale was a 
fraudulent transfer or not, no question of res judicata 
on that point could ariss in the present suit. [p. 575, 

col. 1.] 1 • 1 

Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Coimbatore, in Appeal Suit No. 126 of 
1920, (A. S. No. 209 of 1920 on the file of 
the District Court-4}I Coimbatore), prefer¬ 
red against the decree of . the Court of the 
Principal District Munsif, Coimbatore, in 
O. S. No. 867 of 1918. 

Dr. S. Sivaminathan, for the Appel¬ 
lant. 

Mr. T. M. Knshnaswamy Aiyar, for the 
JCeapondents. 


JUDGMENT. —The only question ar¬ 
gued by appellant before me is that of res 
judicata because of the decision in 0, 
S. No. 151 of 1917 on the file of the 
Court of the Second Additional District 
Munsif of Coimbatore and A. S. No. 21 of 
1918 on the file of the Court of the Subordi¬ 
nate Judge of Coimbatore. 

2. In O.S. No. 151 of 1917 the present 
1st defendant, the alienee, sued to establish 
her claim to the projjertj^ sold to her by 
her brothers, which the present plaintiff 
had attached as tlie property of one of 
the brothers. The present plaintiff therein 
contended that the sale was fraudulent and 
voidable under s. 53 of the Transfer of 
Property Act. On appeal A S. No. 21 
of 1918 the Subordinate Judge held 
that the sale was not an absolute sham, 
and that, as regards the plea of fraudulent 
transfer, the i)resent plaintiff could not 
urge that in defence, without first suing to 
have the sale set aside; and there is no 
doubt that the law then stood so. (Vide 
Palaniandi Chetti v. Appavu Chettiar (1) 
and Subramania Ayijar v. Muthia Chettiar 
(2). That Court, therefore, refused to go 
into the question of fraudulent transfer 
and on the technical point repelled the pre¬ 
sent plaintiff's defence and decreed the 
suit. 

3. It is plain then that the decision in 
A. S No. 21 of 1918 only decided that the 
sale was not a sham, and refused to decide 
whether it was a fraudulent transfer. Plaint¬ 
iff's present suit, to declare that die sale 
is a fraudulent transfer and have it ^t 
aside, was filed in accordance with the 
law as correctly laid down then by the Sub¬ 
ordinate Judge in A. S. No. 21 of 1918, and 
it was filed while that law was still in 
force and before it had been upset by the 
Full Bench ruling in Ramasivami Chettiar 
V. Mallappa Reddiar (3). 

4. There is no point in arguing that the 
law when plaintiff filed his suit must be 
deemed to have been the law as subse¬ 
quently laid down in Ramasivami Chettiar 
V. Mallappa Reddiar (3). If plaintiff's suit 
was not res judicata on this ground when 
it was filed, no change in the law can 
make it res judicata after it was filed. 

(1*) 34 Ind. Caa. 778; 30 M L. J. 505; 19 M. L. T. 
390. 

(2) 43 Ind. Cas. 651; 41 M. 612; 6 h. W. 750; 33 M. 
L. J. 705. 

(3) 59 Ind. Cas. 947; 43 M. 760; (192fp) M. W N. 
572; 39 M. L, J. 350; 28 M. L. T. iJQi 1^ L. \y. i49 
{F. B.). 
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5. It v'a3 contended that since the sale 
ex hypothesi fraudulent was voidable by 
plaintiff, his avoidance is sufficient in law, 
to destroy 1st defendant’s rights under it 
and renders the suit unnecessary. I con¬ 
fess myself unable to understand this argu¬ 
ment or to conceive how 1st defendant’s 
rights can be affected by a unilateral act of 
plaintiff. 

6 . It is quite clear to me that since no 
decision on the question whether the sale 
was a fraudulent transfer or not, was given 
in A. S. No. 21 of 1918, no question of res 
judicata on that point arises in this suit; 
nor is there any question of res judicata 
as regards the form of the suit since it is 
still, under the present law, open to plaint¬ 
iff to bring his suit in the present form to 
avoid the sale. 

7. The more important contention put 
forward is that, though the question of the 
sham nature of the document is res judicata 
and though the question of its fraudulent 
nature was the only question still open for 
trial, both the lower Courts have in fact 
decided that it was a sham and not a 
fraudulent transfer and have thus erred 
materially in law in re-trying a dead issue. 
The language of both Courts by insuffi¬ 
ciently distinguishing between a shana 
transaction which passes no interest and 
a fraudulent transaction which does pass 
an interest, no doubt lends some support 
to the contention. But on a careful per¬ 
usal of the lower Appellate Court’s judg¬ 
ment and its final conclusion that the sale 
was a ‘‘fraudulent” one, I see no reason 
to remand the suit for a fresh finding. 
There is sufficient in the judgment of the 
lower Appellate Court on which to base its 
finding that the sale considered as a transfer 
was even so in fraud of creditors and, there¬ 
fore, voidable. 

8 . I am not prepared to interfere and 
dismiss this appeal with costs. 

V. N. V. 

z. K. Ajypeal dismissed. 


ALLAHABAD HIGH COURT* 

Second Civil Appeal No. 658 of 1923. 
November 20, 1924. 

Present: —Mr. Justice Mukerji. 
JHxVBBA LAL— Plaintiff—Appbi.lant 

versus 

DEBI RAM and others—Defendants— 

Respondents, 

Tenancy Act {11 of JFOi), «. 57 (c), 58 (b), 


. DEBI RAM. 575 

7J—Lease for fixed period—Covenant to vacate if 
latii required bv lessor for khud kasht—Ejeclnient, 
suit for, nature of. 

Clause {c) of s. 57 of the Agra Tenancy Act con¬ 
templates an independent covenant llto bieac-h if 
which would entail a forfeiture of the lease, ll decs 
not contemplate a breach of a condition iclaling to 
eva<*uation of the land itself, [p. 57(i, col. l.J 

Defendants held certain hiiuls from the plaintilY 
under a lease for a lixed period, one of the conditiens 
of which was that whenever the plainlilY required 
lands for his khud kasht the defendants would vacate 
the lands without waiting for the expiry of the full 
term of the lease. Plaintiff sued the defendants for 
ejectment on the ground that he wanted tlie lands 
for his khud kasht and that the defendants had refueed 
to vacate them after due notice: 

Held, that the case fell under c-1. {h) of s. 58 of the 
Agra Tenancy Act and ejectment could take place 
only in accordance with the i)rovisions of that clause. 

[ibid.] 

Second appeal against tl)e decree of the 
District Judge, Bulandshahr, dated the Glh 
of April 1923. 

Dr. K. N. Katju, for the Appellant. 

Mr. Benoy Kumar Mukerji, for the 
Respondents. 

JUDGMENT.— The appellant was the 
plaintiff in the Court of first instance. The 
defendants-respondents held certain lands 
from the plaintiff under a lease for 7 years, 
viz., 1323 to 1329. One of the conditions of 
the lease was that wlienever the plaintiff 
required the lands either for his khud kasht 
or for the purpose of planting trees, the 
defendants would vacate the lands without 
waiting for the expiry of the full term of 
the lease. The plaintiff came to Court 
with the allegation that he, having wanted 
the lands for being used as khud kasht, 
verbally asked the defendants in September 
1921 (during the currency of the fa.di year 
1329} to vacate the lands and thereafter sent 
a written requisition dated 29th October 
1921 asking the defendants to vacate the 
lands bylGth November 1921. The defend¬ 
ants not having complied with tlie notice 
the suit was instituted. 

The suit succeeded in the Court of first 
instance but was dismissed on appeal by 
the learned District Judge. That learned 
officer was of opinion that the defendants 
had conclusively proved that the plaintiff 
had no necessity for the lands in question, 
it having been established that the plaintiff 
had ample lands of his own which he could 
not cultivate himself, but had to let out to 
tenants. In view of this fact and being 
also of opinion that the lease contemplated 
the evacuation of the lands only at the 
end of an agricultural year, the suit was 
dismissed, 
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In this Court, it has been contended 
that the suit was based on a breach of 
condition and Avas, therefore, maintainable 
under cl. (e), s. 57 of the N, . P- 
Tenancy Act. In niy opinion cl. (e) s. 
57 has no ap]AUcation. The condition, a 
breach of which is alleged to have been 
committed, is the condition relating^ to 
evacuation of the lands themselves. This 
is not clearly the meaning of the clause. 
The clause 'contemplates an independent 
covenant, the breach of which avouUI entail 
a forfeiture of the lease. For exeinjile, if it 
were a condition that on the planting of 
trees the lease Avould come to an end, on 
the lessee planting trees it would be said 
that he had committed a breach of con¬ 
dition and thereby forfeited the lease. In 
my opinion cl. (.c) s. 57 has no applica- 

^^^The case really falls Aiuder cl. (/>), 
P 5Sof the Tenancy Act. The defendants 
would be non-occupancy tenants under the 
lease, and according to the allegations made 
in the plaint the term of the lease expired 
on the plaintih giving a notice to the 
defendants to vacate. If that be the case, 
the suit could be instituted only Avithin 
30th of June and 1st October 1921, and not 
later than that. 'Phe suit Avas actually 
filed on 2V)th November 1921. Even if the 
suit had been instituted within the period 
limited by s. 63 of the Tenancy Act, the 
tenants could not be ejected till the expiry 
of the current agricultural year and, 
therefore, not before 30th June 1922, vide 
s. 73 of the Tenancy Act. 

There is no substance in this appeal and 
it is hereby dismissed Avith costs Avhich Avill 
inr'lude Counsel’s fees in this Court on the 
higher scale. 

z, K. Appeal dismissed. 


CALCUTTA HIGH COURT, 

Appeal from Appellate Decree No. 23^4 
OF 1921, Avmi Rule No. 31 (S) of 1922. 

February 27, 1924. 

Present .‘—Mr. Justice Suhrawardy and 

Mr Justice Chotzner. 
WAJUDDI PRAMANIK— 
Defendant—Appellant 

versus 

MOHAMMED BOLAI MORUL 
alias DALAI MORAL— 
Plaintiff—Respondent. 

Appt<il-~‘Suit tnttrUt-ined loitAout jurisdidion^ 


Appeal, ivhen maintainable—Appeal entei'tained with¬ 
out jurisdiction—Second appeal, whether maintainable 
- Hi iujul Tenancy Act iVIll of ISSo), s. 1.53-Rent- 
suit-Idea of 7ion-joinder of necessary parties and 
nhsi’nce of separate collection — Appeal, whether lies. 

If a Ccurt assumes jurisdiction over a matter over 
Avliieh it has no jurisdiction and passes a decree eitlier 
in the suit or in appeal, and that decree is open to 
app*ai under the ordinary lav.-, no objection can be 
taken to an appeal from that decree on the ground 
tlmt llio Court below had no jurisdiction to try the 
inalter. f 'r an npi^eal may lie to a higlier Court on the 
sole c|ueslion of jurisdictiun. [p. 577, col. I ] 

Where a C>urt()f lirst api>ea^ entertains an appeal 
wliicli does not lie to it, an appeal Avill lie from the 
decree of that Court, 

Kalipada Kannokar v. Sliekharbaskini Dasya, 3o 
Ind Cos. 24 C. L. J. 235; 20 C. W. N. 907 and 
Bandi Ram Mookerjee v. Puma Chandra Roy, 43 
Ind. Cas. 75S; 27 C. b. J. 115; 45 C. 920. followed. 

Wliere h rent-suit is triofl by an odicer specially 
empowered undei’ s, 153 of tlu* Hengal Tenancy Act, 
tlie d “cision in the suit does not become appealable 
merely beca\ise the d ,’fendant takes the plea of non¬ 
joinder of necessary parties and al.so urges thew 
was no separate collection of rent by the plaintiii. 


l « r a 

Xarain Mahton v. Manofi Pattuk, 17 C. 489; 8 Ind. 
Dae. (n. s.I ?'()5 i F. B.) and Sadhanya Santra v. 

Kumar Sarkar, 01 Ind. Cas. 75.3; 54 C. 1j *^ 0/9; "o 
G. \V. N. 90: 19 C. 53S: (1922) A I. U. fC.) 417 , disting¬ 


uished. 

Appeal against a decree of the Subordi- 

uate Judge, Fifth Court, Dacca, dated the 
13th of August 1921, reversing that of the 
Munsif, Fifth Cburt at that place, dated the 


29th of June 1920. . 

Bahus Surendra Chandra Sen and Satis 
Chandra Choxvdhury, for the Appellant. 

Babus MohendraNath Roy and Moiunotha 
Nath Roy, for the Respondent 

JUDGMENT.— The suit out of which 
this appeal arises Avas o'ne for rent valued 
at Rs. 9-11-0 which the plaintiff claimed 
from the defendant as landlord in respect 
of 4 annas share of the property. The de¬ 
fence was first that the plaintiff Avas not 
entitled to maintain the suit in the absence 
of otlier persons interested in the d-annas 
share claimed by him, and, secondly, be¬ 
cause there had been no separate collecMon 
of the plaintiff’s share of the rent. The 
learned Munsif gave effect to both these 
pleas. He found that there were other bro¬ 
thers and their heii*s who were interested in 
the 4-annas share claimed by the plaintilif 
and that there had been no separate colla¬ 
tion of the plaintiff's share of the rent. He 
accordingly dismissed the suit. There 
was an appeal by the plaintiff and the learn¬ 
ed yubordinate Judge reversed that de¬ 
cision. The learned Judge was of opinion 
that the plaintiff and thep?-o forma defend¬ 
ants were the only persons interested in 
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the 4-aanas share and that the plaintiff had 
succeeded in showing by both oral and 
documentary evidence that the collection in 
the 4-anua3 share was separte. As a result 
of these findings he decreed the plaiiitilTs 
suit. This second appeal has been prefer¬ 
red to this Court mainly on the ground that 
no appeal lay to the Court of first appeal 
inasmuch as the officer who tried the suit was 
specially empowered under s. 153-B, Bengal, 
Tenancy Act. This allegation has not been 
controverted by the respondent; but two 
preliminary objections have been talicn by 
him with reference to this appeal. 

It is contended that as there was no ap¬ 
peal to the lower Appellate Court according 
to the appellant’s own showing, a second ap¬ 
peal to this Court was incompetent. This 
point has been before this Court on many 
occasions and it is now settled that if tlie 
Court of Appeal below entertains an appeal 
which it has no jurisdiction to do, an appeal 
will lie from the decree of that Court: Kali- 
pada Karmokar v. Shekkarbashini Dasya 

(1) and Bandi Ram Mookei'jce v. Puma 
Ckandra Roy (2). This view is also conso¬ 
nant with common sense. If a Court as¬ 
sumes jurisdiction (I purposely avoid the 
expression “usurps jurisdiction”) over a 
matter over which it has no jurisdiction 
and passes a decree either in the suit or in 
appeal, and that decree is open to appeal 
under the ordinary law, no objection can 
be taken to an appeal from that decree on 
the ground that the Court below had no 
jurisdiction to try the matter; because an 
appeal may lie to a higher Court on the sole 
question of jurisdiction. To hold otherwise 
would mean that the judgment of a Court 
which has no jurisdiction would remain in 
force and have the same effect as that of a 
Court of competent jurisdiction. We are 
therefore of opinion that conceding that no 
appeal, lay to the lower Appellate Court in 
this case, a second appeal to this Court is 
maintainable on the ground that the order 
passed by the lower Appellate Court is 
without jurisdiction. 

We then come to the more important ques¬ 
tion in the case, namely, whether an appeal 
lay from the decision of the Munsif; that is, 
whether the Munsif decided any question 
relating to title to land or to some interest 
in land as between parties having conflict¬ 
ing claims thereto or as to the amount of 

35 Ind. Cas. 348; 24 C, U J. 235; 20 O. W.N. 

(2) 43 Ind. Cas. 768; 27 0. L. J. 115; 45 0. 920. 
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rent annually payable by the tenant. Xo 
([uestion of title has been raised in this case 
by i)arties with conllicting claims. The 
point left, therefore, for consideration is whe- 
tliev the question of the amount of rent an¬ 
nually payal)lcby a tenant was determined. 
As we have observed, there is no dispute 
with regard to the rent payable in respect 
of tlie entire liolding nor is there any ques¬ 
tion of the amount of rent payable to the 
jdaintiil—it Ijeing established that the 
plaintiff has a right to the I-annas share of 
llie rent. The only olqections to the plaint¬ 
iff’s riglit to recover rent were that the 
plaintiff' had other co-sharers and so the suit 
was bad for defect of parties and that tliere 
was no separate collection. None of these 
grounds, in our opinion, conies within the 
exception to the rule that in a suit for rent 
below a certain value no appeal lies. It is 
argued on the autliority of the decisions in 
thecasesof Xarain Mahtoii v.Manoji Pattulc 

(3) and Sadhanya Sanlra v. Baaanta Kumar 
Sarhar U), that the present case is covered 
by the principle laid down in those 
cases. We think that these cases are dis¬ 
tinguishable from the present one. In the 
Full Bench case of Narain Mahton v. Manofi 
Pattuk (3), the plaintiff brought a suit 
for rent claiming a certain share in the 
property. The defendant stated that the 
plaintiff’s share was not what it was alleg¬ 
ed to be but much less. The effect of the 
defence was that the plaintiff was not entitl¬ 
ed to recover the amount claimed by him 
as rent but that he was entitled to recover 
a sum less than the sum claimed by him. 
The Full Bench was of opinion that the 
question of the amount of rent annually 
payable by a tenant was in issue. The whole 
ooiitroversy turned upon the ^meaning of 
the expression “amount of rent annually 
payable." On one side, it was argued that 
the expression meant the amount of rent 
annually payable in respect of the entire 
tenancy. It was contended, on the other 
hand, that the expression referred to the 
amount of rent annually payable by the de¬ 
fendant to the plaintiff. To the same effect 
is the decision in the case of Sadfianya San^ 
tra V. Basanta Kumar Sarkar (4). In that 
case the plaintiff brought a suit for the 
entire rent on the allegation that he was 
entitled as landlord to the extent of fl-annas 
S-gandas share and in the rest ho had ac-* 

(3) 17 0 489; 8 lud. Dec (s*. s.) 865 (F B.). 

(4) 64 Ind. Oas. 733; 34 0. h. J.!579i 20^0] Wj X. lOSj 
49 0. 538; (1922) A. I. R. (0.) ‘Uf. 
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q-uired an ijara lease from the other co- 
eharers. The defendant admitted the ex¬ 
tent of the plaintilT's share as landlord hut 
denied the existence of the ijara lease. It 
is clear, tliereforc, that the question raised 
in that case was wliether the plaintiff was 
entitled to recover the entire rent or rent 

in respect of t)-annas-8-(7cinda5 share only. 

It was held that as it was a case for the 
fletermination of the question of the amount 
of rent annually payable to the plaintiff an 
appeal lay to the lower Appellate Court. 
These cases, therefore, are no authority for 
the proposition urged by the learned Vakil 
for the respondent. If the decree of the 
First Court had decided that the plaintiff is 
not entitled to the 4-annas share claimed 
by him but to a smaller share, and appeal 
would probably have lain on the authority 
of the cases above cited. We accordingly 
hold that the appeal lay to the lower Appel¬ 
late Court was incompetent. 

The second objection taken to the hear¬ 
ing of this appeal is that the pro fonna res¬ 
pondents were not made parties to the ap¬ 
peal. It appears that they were mentioned 
as parties in the memorandum of appeal 
but no steps were taken by the appellant 
to secure their proper representative. We 
do not think that, in the peculiar circum¬ 
stances of this case, this objectiomshould be 
allowed to prevail. The suit was brought 
by the plaintiff alone impleading certain 
persons as pro forma defendants who, it is 
said, were the heirs of one Araj who was 
the only other person interested in the 
4-annas share claimed by him. These de¬ 
fendants applied to be made plaintiffs but 

, . 1^. _ was rejected. The suit 

was dismissed and the plaintiff alone 
appealed. The pro /or?Madefendants did not 
question the correctness of the order made 
by the Munsif, refusing their application to 
be made plaintiffs. The appeal succeeded 
and the plaintiff’s suit w^as decreed The 
objection taken by the defendant in this 
Court is against the maintainability of the 
plaintiffs appeal to Uie lower Appellate 
Court. This IS a question in which the pro 
forma defendants are not interested ^ 
We may mention that the appellant has 
also nled an application under s 115 C P 
C., and obtained a Rule thereon. As *we 
hold that the lower Appellate Court had 
no jurisdiction to entertain the anneal 
can set aside the order of the lower Ann^i 
late Court in the exercise of the jurisdic' 
taon vested in us under that section But 


as wc are of opinion that the second appeal 
lies to this Court from the decree of the 
lower Appellate Court, it is not necessary 
to consider this question further. - 
The result is that this appeal is allowed, 
tlie decree of the lower Appellate Court set 
aside and that of the Court of first instance 
restored Avith costs in all the Courts. 

z. K. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1750 op 1922. 

November 18, 1924. 

Present: —Mr. Justice Ryvesand Mr. Justice 

Mukerji 

Molvi ALT HAMMAD— Plaintiff- 

Appellant 

vei'sus 

GHURPATTAR SINGH and others— 
Defendants—Respondents. 

Limitation Act (IX of lOOS), Sch. I, Art. Ui — Ad¬ 
verse pos.se$sio7i — Title, proof of—Nature of property — 
Limitation. 

Where in a suit for recovery of possession the 
plaintiff proves antecedent title and there 1® 
allegation of dispossession nor is there any finding 
that the plaintiff was actually dispossessed on a certain 
date, Art. 144 cf Sell. l’ of the Limitation Act 
applies to the case and the Court should consider 
whether the defendant hes completed a title in himself 
hy being in adverse possession for the statutory 
period, [p. 57a, col. 2.] 

Secretai y of Stale for India v. Chelikani 
35 Ind. Cas. 902; 39 M. 617; 31 M. L. J. 324; 20 C. W. 
N. 1311; (1916) 2 M. W. N. 224; 14 A. L. J. 1114; 20 M. 
L. T. 4.35; 4 L. W. 486; 18 Bom. L. R. 1007; 25 C. L. J. 
69; 43 I. A. 192 (P. C.) and Jai Chand v. Girwar Singh. 
52 Ind. Cas. 366; 17 A. L. J. 814; 41 A. 669, fol¬ 
lowed. 

In considering the question of possession in such a 
case the Court should consider the nature of the pro¬ 
perty and as to how fai* it is capable of being po8“ 
sessed directly. [i6id.] 

Kuthali ^loothavar v. Peringati Kunharankutty,^ 

Ind. Cas. 451; 44 M. 883; 14 L. W. 721; (1921) M. W- 
N. 847; 41 M. L. J. 650; 30 M. L. T. 42; 48 I. A. 395; 
26 C. W. N. 666; 24 Bom. L. R. 66$; a922) A. I. «• 
(P. C.) 181 (P. C.), followed 

^^econd appeal from a decree of the 
District Judge, Azamgarh, dated the 1st 
November 1922. 

Messrs. P. L. Banerji^ Iqbal Ahmad^ N. P- 
Asfhana and Mnkhtar Akmady ioT the Ap¬ 
pellant. 

Messrs N. Upadkiya and Ram Nama 
Prasad, for the Respondents. 

JUDGMENT.— The plaintiff in the 
Court of first instance is the appellant here. 
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He brought the suit, out of which this appeal 
has arisen, praying for a declaration of his 
title to a large tract of land the largest 
portion of which was covered with wood, 
water, etc., and in the alternative forposses- 
sion. He said in his plaint that once manj 
years ago the parties were co-sharers, that 
there was a partition in 1889 and the entire 
tract of land fell to the plaintiff’s share and 
was formed into one complete mahaL He 
further stated that a short time before tlie 
institution of the suit, that is to say in I91i> 
the defendants had a partition case among 
themselves and, as a result of that, they 
divided the land. He further alleged that 
on the 24th of October 1918 the defendants 
interfered with his possession. The suit 
was instituted on the 10th of Deceniuci 

1918. . , , 

The defence was that the title was with the 

defendants and at any rate they had acquir¬ 
ed it by having completed twelve years, 
adverse possession. 

The Court of first instance found that 
the plaintiff had failed to prove by satis¬ 
factory evidence his possession within 
twelve years of the suit. He also found that 
the defendants too had failed to prove 
adverse posses.sion for that period. 1 he 
learned Subordinate Judge applied Art. 144 
of the Indian Limitation Act and said that 
the defendants having failed to prove twelve 
years’ adverse possession the plaintiff ought 
to succeed. He accordingly gave a declara¬ 
tion as to plaintiff’s title. 

Some of the defendants appealed and the 
learned District Judge decreed the appeal 
having applied' Art. 142 of the Indian 
Limitation Act. 

In this Court two main points have been 
urged. First, it has been urged that the 
plaintiff’s title having been found to have 
existed in 1889 it Avas for the defendants 
to have proved adverse possession for over 
twelve years. The second point urged is 
this. A large portion of the land which is 
unculturable is covered ivith wood and 
water and that the nature of this land has 
not been taken into consideration by the 
learned Judge of the lower Appellate Court. 
The argument is that where possession is 
doubtful and title is clear, possession ought 
to follow title. 

As we read the judgment of the learned 
District Judge we find that he also agreed 
with the Court of first instance that the 
plaintiff had made out his title under 
the partition of 1889. The learned Judge 
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however, found that in the Settlement of 
1901 the plaintitTs name disappeared from 
tlie Settlement Record and that the names 
of the defendants have continued since 
the last Settlement. He, therefore, found that, 
the plaintii’t had failed to prove that any 
title subsisted in iiim. Evidently he applied 
Art. 142 of the Limitation Act. 

It appears to us that the plaintiff having 
proved that he got the lands in suit in 1880, 
that fact should iiave been taken as the 
basis of decision. The plaintiff nowhere 
staled in tlie plaint that he had been dis¬ 
possessed. It has not been found as a fact 
that he was actually dispossessed on a 
certain date. In the circumstances accord¬ 
ing to the Privy Council case of Secre¬ 
tary of State for India v. ('helikani Rama 
liao (1) followed in Jai Chand v. Girwar 
Sinqh (2\ Art. 144 would apply and the learn¬ 
ed Judge should have considered whether 
the defendants liad completed a title in 
themselves by being in adverse possession 
for twelve years. 

The second point mentioned above is 
really involved in the first. In considei- 
ing the question of possession the learned 
Juclge willliave to consider the nature of 
the property. How far that property la 
capable of being possessed directly will 
have to be considered.^ e may draiv the 
learned Judge s attention to a lecent case 
decided on the 18th of July 1921 by their 
Lordships of the Privy Council in kutkah 
Moothavar v. Peringati Kunharalcuity (3). 
That case related to certain hills. The 
title was with one party and the other party 
had proved that he had exercised possession 
over the property in a clearer manner than 
the party having the title. In the circum¬ 
stances of the case the Judicial Committee 
held that the party with title should succeed. 

We are of opinion that the learned Judge 
has approached the case from a Avroiig 
point of view and it is necessary that he 
shoifld re-consider the case in the light 
of the remarks contained in this judgment. 

We accordingly set aside the decree of 
the Court below and remand the case to it 


(1) 35 lad. Cas.<)02; SOM. 6b; 31 M.L J.321; 20 
0 \V N 1311; (IftlC) 2 M. W. N. 224; U A. L. J. 1114; 
20 M. L. T. 435; 4 L. W. 486; 18 Bom. L. R. 1007; 25 
0 L. J. 69; 43 I. A. 192 (P. C.). 

(2) 52 Tnd. Cas. 366; 17 A. L. J. 811; 41 A. 669. 

(3 66 Ind. Cas. 451; 44 M. 883; 14 L. W. 721; (1921) 
M W K 847; 41 M. L. J. 650; 30 M. L. T. 42; 48 1. A. 
395- 26 C. W. N. 666; 24 Bom. L. R. 669; (1922) A. I, 
R. (P. C.) 181 (P. 0.). 
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for being re-tried. Costs here and hitherto 
-vvill abide the result. 

z. K. Case remanded. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1138 of 1922. 

June 4, 1924. 

PrtserLt:—lsh\ Justice Daniels and 
Mr. Justice Neave. 

RAM ADIIAR— Plaintiff—Appellant 

BhLVGWAN SINGH and others 
—Defendants—Respondents. 

Kstoppcl—AiUstation of docume.nl iy witness — 
Knou'ledje of transaction—Mortgage ly Hindu widow 
— Attestation by reversioners, effect of. 

Attestation of a document may take I'lace in cir¬ 
cumstances that would indicate tliat a witness attest¬ 
ing the document did in fact know of the nature of 
the transaction and assented to it. [p. 5h0, col 2.] 
Ilari Kislicn Bhagat v. Kashi Parshod Singh, 27 
Ind. Cas. 074; 42 C. H7G at p. PSG; 17 M. \j. T. 115; 19 
C. W. N. 370; 13 A. L. J. 223; 2 L. W. 211); 21 C. L. 
J. 225; 28 M. L. J. 565; 17 Bom. L. U. 420; (1915) 
M. \V. N. 511; 42 A. 04 (P. C.) and Pandiirang 
Krishnaji v. iUur/.-«7i(/cT/a Tukoram 05 Ir.d Cas 
954; 49 I. A. IG; 20 C. W. N. 201; 3 V. P. L. K. (P. C.) 
85; 5 N. 1>. J. G; 20 A. L». J. 305; 42 51. L. J. 43G; 15 
L. W. -ISO; 30 M. L. T. 249; 35 C.L.J. 409; 24 Bom. 
L. K. 55/; 18 N. L. K. 1; (1922) A. I. U. (p. C.) 20; 
49 C. 334 (P. C.), referred to. 

A mortgage-deed executed by a Hindu widow to 
pay off a del>t due from the reversioners <if her deceas¬ 
ed husband was attested by the reversioners: 

Held, that the reversioners had assented to the 
mortgage and lliat they and their successors were 
estopped from cpiestioning it after tie estate had 
fallen into possession, [p. 581, col. l.'J 

Second appeal from a decree of the 
Additional Subordinate Judge, Oawnpore, 
dated the 22nd April 1922. 

Mr. Peary Lai Banerji.ioT the Appellant. 
Dr. N. C. Vaishf for the Respondents. 

JUDGMBNT. —This appeal arises out 
of a suit for the enforcement of a mortgage 
by sale of the mortgaged property. "I’he 
mortgage tvas executed by Musammat 
Gulbaria Hindu widow in possession of the 
estate of her deceased husband. The de¬ 
fendants to the present suit are the rever¬ 
sioners. her husband s brother and nephew 
who have succeeded to the estate after her 
death. The point on which the Courts below 

have differed is whether the defendants are 

estopped from questioning the mortgage by 
reason of the fact that they, or rather the first 
defendant and the father of the second defen¬ 
dant through whom the second defendant 


claims, were assenting parties to the mortg¬ 
age. The learned Munsif held that they 
were estopped. The learned Subordinate 
Judge considered that there was no evidence 
on the record from which the Court could 
legally infer their consent. It is this find¬ 
ing which is challenged in appeal. The 
facts are practically undisputed. The debt 
in respect of which the mortgage was exe¬ 
cuted was a debt due from the defendant 
Bliagwan Singh and fromBiiddhi Singh the 
father of the second defendant. They were at 
the time the presumptive reversioners to the 
estate. They attested the mortgage-deed. 
Thej'- also identified Musammat Gulbari 
before the execution officer. The leai’ned 
Subordinate Judge relies on the numerous 
rulings in which it has been held that mere 
attestation is not sufficient to fix a party 
with knowledge of the deed attested. This 
princijde is not open to dispute but in all 
the rulings in which it has been laid down 
their Loidships of the Privy Council have 
been careful to safeguard it by stating that 
attestation combined with other circumst¬ 
ances may amount to evidence of consent. 
Thus in Haii Kishen v. Kashi Parshad Bingh 
(1), their Lordships are careful to point out 
that there was no evidence that the rever¬ 
sioners benefited by the transaction or 
that so far as they were concerned there 
was any need for the mortgages. Similarly 
in Pandurang Krishnaji v. Markandeya 
Tukaram (2j, a case specially relied on by 
the learned Subordinate Judge, it is point¬ 
ed out that attestation may take place in 
circumstances that would indicate that the 
witness did in fact know of the nature of 
the transaction. Here the facts speak for 
themselves. Not only did the reversioners 
attend before the Registrar, identify the 
executant, and attested the deed, but the 
debt in respect of which the deed was ex¬ 
ecuted was a debt due from the reversioners 
themselves as principal debtors. It is im¬ 
possible to believe under these circumstances 
that they w'ere not aware of the nature of 
the transaction or that their attestation was 
not meant to indicate their assent to it. We 
cannot, therefore, agree Avith the learned Sub- 

(1) 27 Ind. Cos. 674; 42 C. 876 at. p. 686; 17 M. 

L. T. 115; 19 O. W. N. 370; 13 A. L. J. 223; 2 L. W. 
219: 21 O. h. J. 225; 28 M. L. J. 565; 17 Bom. h, K. 
426; (1915) M. W. N. 511; 42 1. A. 64 (P. C.k _ 

(2) 65 Ind, Cas. 954; 49 1. A. 16; 26 C. W. N. 201; 

3 U. P. L. R. (P. C.) 85; 5 N. L. J. 6; 20 A. L. 

J. 305; 42 M. L. J. 436; 15 L. W. 486; 30 M. L, T. 
249; 35 C. L. J. 409; 24 Bom. L. R. 55T; 18 N. U K, 

1; (1922) A. I. R. (P. C.) 20; 49 C. 3« (Pr 0.}. 
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ordinate Judge that there was no evidence 
on the record from which the consent of the 
reversioners could be inferred. It is point¬ 
ed out on behalf of the respondents that 
the widow was surety for the debt and that 
this fact is recited in the deed. We do 
not think that this fact affects the merits of 
the case. The mortgage did not purport to 
be a mortgage of the widow’s limited in¬ 
terest only but of , the entire estate and when 
we find that that mortgage was executed 
with the assent of the revei^sioners in respect 
of the debt due from tliemselves, we agree 
with the Trial Court that they and their 
successors are estopped from questioning it 
now that the estate has [.fallen into posses¬ 
sion. 

We, therefore, set aside the decree of the 
Court below and restore that of the Trial 
Court with costs both in this Court and in 
the lower Appellate Court. Costs in this 
Court will include fees on the higher scale. 
We extend the time for payment to sLx 
moths from this date. 

z. K. Appeal allowed. 


CALCUTTA HIGH COURT. 

APPE.4.L FROM Original Decree No. 251 

OF 1922. 

February 2S, 1924. 

Present :—Justice Sir N. R. Chatterjea, Kt., 

and Mr. Justice Cuming. 

BRAJESWARl DASI—Petitioner— 

Appellant 

ver.^us 

RASIK CHANDRA GHOSE and another— 

—Respondents. I 

Will — Probate—Sound disposing mind, what consti¬ 
tutes—Burden of proof. 

The onus of proof is upon an applicant for Pro¬ 
bate to satisfy the conscience of the Court that the 
testator had a sound disposing mind at the time of 
making the "Wiil. |p. 583, col, 2.] 

If a testator has given instructions for his Will and 
it. is prepared in accordance with those instructions, 
it will be valid though at the time of execution the 
testator merely recollects that he has given those 
instructions but believes that the Will which he is 
oxecutiug is in accordance with those instructions. 
[i6ici.] 

It would also be sufficient if it is proved that the 
testator had af)j)roved the Will although there might 
be no direct evidence as to his giving any instruc¬ 
tions. [p. 582, cols. 1 A 2.j 

In order to constitute a sound disposing mind, a 
testator must not only be able to understand that ho 
is by his Will giving the whole of his property to 


one object of his regard, but ho must also have capa¬ 
city to compi-ehond the extent of his property and iho 
nature of the claims of others whom. Ity his Will, ho 
is excluding from all participation in that property. 
Th? protoi'iion of the law is innooasos int ro noodod, 
than it is in thv?^ udutre tin mind has bo m too nuicli 
enfeebled to comprehend more objects liian one, 
and most especially when that one object may be so 
forced upon the attention of the invalid as to shut out 
all others that might require consideration, [p. 562, 
col. 2.1 

The tpiestion, therefore, which the Court is to 
decide in a case in wliiidi a testator has devised the 
whole of his property to one of his relatives, is not 
uliether the testator know that lie was giving all his 
property to the devisee and exolmling all his other 
relations from any share in it. hut whether lie was at 
the time of execution of the Will capable of recollecting 
who those relations were, of iimh rstanding their 
respective claims upon his regard and humify, and of 
deliberatelv forming an intelligent luirposo of e.\«dud- 
ing them from any share of his property. If he ha<i 
not the capacitv rccpiirod. the propriety of tlie dis¬ 
position made by the Will is a matter of no import¬ 
ance. If he had it, the injustice of the exclusion 
would not alYcct the validity of the disposition though 
the justice or iujuslico might cast some liglit upon the 
question as to his capacity, [p. 5^2, col. 2; p. 563. col, 1.] 

A testator who was a young mnu of about 2l yeans 
of age and had been sufioriug from diarrluca and 
fever for two months before hi.s deatli ami was enfeebl¬ 
ed both in body and in mind devised his entire pro¬ 
perty by Will, shortly hefor.' his death, in favour of 
his aunt by whom he was being nursed during hia 

illness: ... . , 

f/eW, that in the circumstances of this particular 

case it was necessarv for tlie propounder of the ^ViIl 
to prove that the terms of the Will had been clearly 
understood by the testator and had been approved by 
him; and that the mere fact that the testator could at 
the time of e.xecution say that it was his Will or could 
answer some simple questions which were put to liini 
did not show that ho had a sound disposing mind at 
the time. [p. 582, col. 2.) 

(Case-law referred to.) 

Appeal against a decree of the Sub¬ 
ordinate Judge, Maldah Rojshahye, dated 
the 24th of July 1922. 

Babu Satindra Nath Mukherjee, for the 

Appellant. 

Babu Gopal Chandra Das for Babu Nisitha 
Nath Ghatak, for the Respondents. 

JUDGMENT.— This appeal is against 
an order refusing Letters of Administration 
with copy of tlie Will annexed. 

The Will was executed by one Suresh 
Chandra Ghose on the 12th May 1920, was 
registered on the 1/th May 1920 at 5 p. M. 
and the testator died that night. It appears 
that the testator was about 21 years of age 
at the time of his death. He had lost his 
father and mother and he was for about two 
months before his deatli suffering from 
fever and diarrhoea, and was residing at 
the house of one of his paternal uncles 
Nabin, whose wife Brajeswari nursed liim 
during that period. The Will purported to 
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give practically all tlie properties of the 
testator to Brajeswari after making provision 
•for a minor sister. Brajeswari propoimded 
the Will nnd two of the paternal 
uncles of the testator centested tlie Will. 
The execution of the Will by the 
testator is not disputed but the Court below 
has founrl that it was not properly attested, 
and that the testator was not of a sound 
disposing mind at the time of the execution 
of the Will. 

Brajeswari appealed to this Court and it 
is contended that the Court below was 
wrong in holding that the testator had not 
a sound disposing mind when he executed 
the Will. There are six attesting witnesses 
to the Will, three of them, namely, Jan- 
mejoy, Harish Chandra and Lalft, have 
been examined besides a few others who 
were not attesting witnesses including 
Nabin, the husband of Brajeswari. Tlie 
Court below was not satisfied on the eviden¬ 
ce that the testator had a sound disposing 
mind at the time. Nabin stated that the 
testator read the Will and signed his name 
and that he was then in possession of his 
faculties. Harish deposed that the testator 
said that he had bequeathed the properties 
to his aunt and that he asked two or three 
questions to the testator to which the 
latter gave replies. Guru Charan said tliat 
when the testator died he was in possession 
of his faculties. Janmejoy was the scribe 
of the Will and he said that he drafted the 
Will at the request of Nabin, that Nabin 
called him to write out the Will, and that 
he dictated the terms of the AVill to him. 
Lalit another witness said that he was 
called by Nabin to witness the Will and 
that the testator told him that unless he 
executed a Will they would not nurse him 
and he would die. The witnesses Janmejoy 
and Lalit ware declared hostile witnesses in 
the Court below. Now so far as the evidence 
of Janmejoy goes it would appear that 
instructions as to the Will were given by 
Nabin but we are asked to leave that 
evidence out of consideration because in 
the lower Court he was declared as a 
hostile witness. It appears that he was 
present before the Sub-Registrar and 
identified the testator. But leaving aside 
the evidence of Janmejoy and Lalit there 
is no evidence to show under whose instruc¬ 
tions the Will was prepared' whether such 
instructions were given by the testator or 
by Nabin as stated by Janmejov. 

Ordinarily it would be sufficient if it 
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weie proved that the testator had approved 
the Will, . although there might be no 
direct evidence as to his giving any 
instructions. But in the present case the 
circumstances are these : the testator was a 
young man of about 21 years of age. He 
was suffering from diarrhoea and fever for 
at least two months before his death, and 
he was enfeebled both in body and mind 
at the time he was being nursed by his 
aunt who has set up the Will. We think 
that in these circumstances it was necessary 
for her (the propounder of the Will) to 
prove that instructions for the AVill were 
given by the testator, at any rate that the 
terms of the Will were understood by the 
testator and approved by him. Then in 
the next place we have to remember that 
the mere fact that the testator could say 
that it was his Will or could answer some 
simple questions which were put to him 
does not show that he had a sound dispos¬ 
ing mind at the time. As was pointed out 
in the case of Haincood v. Baker (1) by the 
Judicial Committee “that in order to 
constitute a sound disposing mind, a testa¬ 
tor must not only be able to understand 
that lie is by his Will giving the whole of 
his property to one object of his regard ; 
but that he must also have capacity to 
comprehend the extent of his property, and 
the nature of the claims of others, whom 
by his AVill, he is excluding from all 
participation in that property; and that 
the protection of the law is in no cases 
more needed, than it is in those where the 
mind has been too much enfeebled to 
comprehend more objects than one, and 
most especially when that one object may 
be so forced upon-the attention of the 
invalid, as to shut out all others that might 
require consideration ; and therefore, the 
question which their Lordships propose to 
decide in this case, is not whether Mr. Baker 
knew when he was giving all his pro¬ 
perty to his wife, and excluding all his 
other relations from any share in it, but 
whether he was at that time capable of 
re-collecting who those relations were, of 
imderstanding their respective claims 
upon his regard and bounty, and of 
deliberately forming an intelligent purpoM 
of excluding them from any share of his 
property. 

“if he had not the capacity required, the 

propriety of the disposition made by the 

(1) (1840) 3 Moor. P. C. 282 at p. 290; 13 E. R IH; 
50 R. R. 37. 


BrvAJESWAKI DASI V, RASIE CHANDRA GHOSE, 


[85 L 0.1925] 

Will is a matter of no importance. If he 
had it, the injustice of the exclusion would 
not affect the validity of the disposition, 
though the justice or injustice might cast 
some light upon the question as to his 
capacity”, In the case of Longford y. 
Piirdon (2) it was observed; “ A man is 
competent to make his Will if he has 
sufficient memory and intelligence to be 
able to comprehend the nature of his pro¬ 
perty to remember and understand the 
claims of relations and friends and to have 
a judgment of his own in disposing of his 
property ; if a man possesses this amount of 
memory and intelligence, he is a competent 
testator; if he is not able to perform the 
mental acts mentioned, then he is not a 
competent testator”. In Sefton v. Hopivood 
(3) it was said by Cresswell, J.: “It is not 
sufficient in order to make a Will that a 
man should be able to maintain an ordinary 
conversation and to answer familiar and 
easy questions. He must have more mind 
than suffices for that. He must have what 
the old lawyers called'a disposing mind ; he 
must be able to dispose of his property with 
understanding and reason. This does not 
mean that he should make what other 
people may think a sensible Will or a 
reasonable Will, or a kind Will. But he 
must be able to understand his position, he 
must be able to appreciate his property, 
to form a judgment with respect to the 
parties whom he chose to benefit by it 
after death; and if he has capacity for that 
it suffices” [See also Woomesh CJuinder 
Biswas V. Rash Mohini Dassi (4) affirmed on 
appeal by the Privy Council in Hash Mohini 
Dasi V. Umesh Chundcr (5), Susil Kumar 
Danerjee v. ApsaH Dcbi (6), and Surendra 
Krishna Mondal v. (Sni Ranee Dassi, (1)] 
where the cases on the point are collected 
and discussed. As stated above the ill 
practically gave all the properties of the 
testator to Brajeswari. The testator had 
three sisters two of them were married and 
the third was a minor living with him. 
The only provision made with regard to the 
minor sister was that Brajewari was to give 
her in marriage and if she failed to do so she 

(2; Ir R. Ch. 75 at p. 77. 

{^) (1858) I P. & F. 579. 

(4) 21 U. .i.10 Ind. Dcc. (k. s.) 318. 

(5) 25 C. 8J4; 25 1. A lOJ; 2 C. W. N. 321; 7 Sar. 
P. C. J. 298; 13 Ind. Dec. {a. s.) 537. 

(6) 27 Ind. Cas. 276; 19 C. W. N. 826; 20 0. L. J. 
501 

(7) .59 Iml. Cas. 814; 24 C. W. N. 860; 33 C. h. J. 34; 

47.0.1013. * 
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would not get the properties mentioned 
in schedule Ka of the plaint which 
co.nsistod of a homestead on 2 cottahs of 
land and the Will directed that in that event 
the minor was to be maintained from the 
income of that homestead. That is all the 
provision Avith regard to the minor sister 
and nothing was said about the married 

sisters. The aunt certainly was not in the line 

of heirs at all. It is true that she nursed 
him during his last illness. But the ques¬ 
tion is whether at that time he was able to 
understand Ills position to appreciate the 
property and to form a judgment with res¬ 
pect to his relations and their claims upon 
his bounty. Having regard to the circum¬ 
stances of the case we are unable to differ 
from the Court below in the finding that he 
was not of a sound disposing mind. Had 
it been shown that the testator had liimself 
given instructions for the Will and that the 
Will was prepared in accordance ivith hia 
instructions it would have been a different 

matter. It is pointed out in tlie case of 
Parker V. Felgate (8) “If a testatrix has given 
instructions for her Will, and it is prepared 
in accordance with them, the Will will be 
valid though at the time of execution the 
testatrix merely recollects that she has given 
those instructions but believes that the Will 
which she is executing is in accordance 
Avith them." There is no evidence of the 
testator having given any instructions for 

the Will. 

It appears that the testator AA’as attended 
by a Doctor named Radha Raman [avIio has 
not been called nor the petitioner Avho nurs¬ 
ed the testator has been examined though 
some steps appear to haA’-e been taken at an 
early stage for her examination on com¬ 
mission. These Iaa'o Avitnesses aa'ouW liave 
been very competent Avitnesses to depose to 
the mental and physical conditions of the 
testator. The onus of proof Avas upon the 
applicant for Probate Avho Avas to satisfy 
the conscience of the Court that the testator 
had a sound disposing mind.- Tlie Court 
below came to the conclusion that it had 
not been proved and Ave are unable to differ 
from it. It is unnecessary in this vieAV to 
consider the question Avhether the Will Avaa 
jiroperly attested. . • j- 

The appeal accordingly fails and is dis¬ 
missed with costs, liearing fee being assessed 

at one gold mohur. , , 

^ i Appeal dismissed. 

(8) (1883) 8 P. D. 171; 52 hJJ. P.. 695; 32 W. R. 186; 

47 J. P. 808. 
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ALLAHABAD HIGH COURT. 

Kecoxd Civil Appeal No. 561 of 1923. 

Novembei- 14, 1924. 

Present: —Air. Ju.=;tice Alukerji. 

SriTnati iSILVAI DKVI—Plaintiff 

—Appellant 

VC vs HS 

BHAGAVAT DAYAL—Defendant— 

Respondp:nt. 

Limitntion Act (IX of I'JOS), s. 10 — Acknoirledg- 
runt, u'hat amounts to — Stateme7n hy vendee that he 
purchased property from mortgagee, whether acknow¬ 
ledgment of nuhsisting mortgage. 

For f\ statement to amount to an acknowledgment 
%vithin the meaning of s. 19 of tlie Limitation Act, there 
should be an acknowledgment of liability and it 
should i)e a conscious acknowledgment, [p. 586, col. l.J 

When a man says that he purchased a certain 
mortgagee riglit he only means that he purchased 
certain property which came into tlie possession of 
his vendor as a mortgagee. All tliat he admits is that 
liis vendor came into the imssession of the property 
on foot of a mortgage. No question arises in his 
mind as to whether the mortgage subsists or has 
become time-barred. The statement by itself does not 
signify to the mind of the person making it or to 
anybody else that the maker of the statement thinks 
and believes that he is liable to be redeemed at the 
date of making the statement. Such a statement 
docs not amount to an acknowledgment of liability 
within the meaning of s. 19 of the Limitation Act 
[ibid.] 

Second appeal against a decree of the 
District Judge, Bulandshahr, dated the 2ud 
of January 1923. 

Messrs. B. K. Mukerji and S.N.Miikerji, 
for the Appellant. ’ 

Messrs. P.L. Banerji and S. N. Gupta, for 
the Respondent. 

JUDGMENT. —The plaintiff of the 
Court of first instance is the appellant in 
this Court. She brought, as a purchaser of 
the equity of redemption, a suit for redemp¬ 
tion of a mortgage alleged to have been 
executed in 1843. The suit succeeded in 
the Court of first instance, but the learned 
District Judge on appeal dismissed it. He 
came to two conclusions, the appellant 
bad failed to prove that she had anv 
subsisting title to the property at the 
date of the suit and that the suit was barred 
by time. 

In appeal, it is contended that both the 
findings are incorrect. The learned Coun¬ 
sel for the respondent urged that the 
finding as to title was a finding of fact 
and was binding on this Court. 

On the question whether the finding of 
the learned Judge was a finding of fact 
the argument of the learned Counsel for 
the appellant was that the facts were all 
admitted, the interpretation of the docu¬ 


ments was all admitted, but the argument 
of the learned Judge was faulty and it 
was Open to this Court to see wdiere the 
fallacy of the argument of the learned 
Judge lay and then it was further open to 
this Court to consider the case on the 
merits. 

In order to appreciate this argument it 
was necessary to go into the evidence which 
was practically entirely documentary. I 
have examined the entire evidence and that 
evidence stands as follws:— 

It appears that there were two brothers, 
Asalat Khan and Karim Bakhsh, each of 
Uie brothers owning a 10-bisiva share 
in a certain village. This was in 
1806. As I have said the mortgage was 
executed in 1843. It appears that the 
factum of the mortgage was found establish¬ 
ed by the Court of first instance and the 
question was not raised again before the 
learned District Judge. Then we find that 
by 1855 the property of the brothers had 
been alienated. Karim Baksh had mortga¬ 
ged 5 biswas to one Chittar Mai and 5 
biswas to one Abadullah. Out of the share 
of Asalat Khan 7^ bim'as had been pur¬ 
chased by Abadullah and Abadullah had 
taken a mortgage of the remaining 
2i- biswas. It is this mortgage of 2^ bis^ca 
that is sought to be redeemed. Then 
wc find that Abdullah’s son Abdul Latii 
joined the mutineers and his property was 
confiscated. In lfc'61 his property was sold 
and was purchased by the respondent’s 
ancestor. This property was described as 
8 biswas proprietary rights and 6 biswas 
mortgagee rights. It will be noticed that 
a certain change had taken place between 
1855 and 1861 when the auction sale was 
held. In 1855 Abadullah had proprietap^ 
rights in 7J biswas and mortgagee rights in 
7i bisivas. In 1861 he had only 14 biswas 
in all, viz: 8 biswas in proprietary rights 
and 6 biswas as a mortgagee. Then Jt 
appears that in the hhewat of 1861 which is 
to be found in the wajib-ul-arz of that 
year dated the 10th of October 1861 the 
property was recorded as follows:— 

Descendants of Karim Bakhsh mort¬ 
gagors of 44 bisivas, the same property being 
held by Harsukh Rai (the ancestor of the 
respondent) as mortgagee: Harsukh Rai 
proprietor of 94 bisivas. 

It was stated that out of these 94 biswas 
he had purchased 8 biswas belonging to 
Abdul Latif and be had purchased 14 
biswas from Karim Bakhsh’s descendants. 
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Ohittar Mai was shown as the mortgagee of 
6 hiswas, being the property of Karim 
Bakhsh’s descendants, it will be noticed 
that no names of descendants of Asalat 
Khan ever appeared in the wajib-ul-arz and 
kheivat of the lOth of October 1861. 
Further, we find that Fatehyab, son of 
Asalat protested against this entry and 
made an application for correction of the 
kheivat. His contention was that his name 
should have been recorded as a mortgagor 
of 2-J- hiswas. His application was dis¬ 
missed, we do not know for what reasons, 
on the 20th of January 1862. Fatehyab 
lived up to the year 1921, but it does not 
appear that he ever stirred himself to 
obtain a correction of the kheivat. It was 
on his death that his descendants sold the 
property to the appellant. On all this 
evidence the , learned Judge came to the 
conclusion that the appellant had failed to 
prove that she or her predecessor had any 
title in the 2J- hiswas left in them. 

The learned Counsel for the appellant 
has contended that the mortgagee was put 
ill possession of property and the mortgagee 
was bound to hand over that property to 
the descendants of the mortgagor and it 
was for him, viz., for the mortgagee to 
account for the loss of title in the mort¬ 
gagor. There can be no doubt that there 
is a good deal of force in this argument. 
Abstractly speaking tliis argument is sound. 
But we have to look at the argument in the 
light of the circumstances of the case. We 
see that between 1855 and 1801, viz., within 
the space of six years, a decided change had 
taken place in the entry in the khewat and 
that change was to the detriment of 
Fatehyab, a descendant of Asalat Khan. 
Fatehj’ab became aware of that change and 
he took steps to have an alleged error 
remedied. He failed. But he never took 
any steps by way of a suit in the Civil 
Court or elsewhere to have the error 
corrected.' The question then is whether 
under the circumstances, the Court below 
was justified in saying that after the lapse 
of 60 years, that is after the entry of 1861 
had been allowed to stand for over 60 
years, the plaintiff can say that her or her 
prdecessors’ title still subsists. Many things 
may have happened between 1855 and ISJI 
to justify the entries made in the later 
year. In my opinion the inference to be 
drawn is an inference of fact from admitted 
entries in documents and it cannot be said 
that that inference is perverse or illegiti- 
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mate. It is not necessary for me to express 
my own opinion on the point. I do think 
that the Judge's finding as to want of this 
in the appellant is a finding of fact and 
that finding is binding on this Court. 

As I am deciding this second ai)peal as 
a Single Judge and there is every likeli¬ 
hood of there being a Letters Patent 
Appeal, I would like to decide the second 
question, viz., that of limitation as well. 

Undoubtedly the suit would be time- 
barred except for an alleged acknowledg¬ 
ment made in 1861. It aj^pears that after 
his purchase llarsukh Rai made an apidica- 
tion to the Collector tendering the purchase- 
money and asking for a delivery of the 
property to him. In this application he 
said tliat he was paying so much for the 
proprietary rights purchased by liim and 
so much for the mortgageerightspurchased- 
byhim. It is argued that this statement of 
Harsukh Rai that he was paying so much 
money for the mortgagee rights was an 
acknowledgment of the fact that lie was 
liable to be redeemed. Reliance has been 
placed on the case of Mavi Ram Seth v. 
Seth Rup Chand (1). On tlie other hand 
the learned Counsel for the respondent 
relies on the same case on wliich tlie Court 
below relied, /v/iia/i Ruvi v. Talk Ram 
( 2 ). 

The Privy Council case relied upon by 
the appellant lias been distinguished in a 
much later ca.se by the Madras High Court, 
viz y Kandasami Reddi v. Sujipammal (3). 
It has been pointed out in the .Madras case 
that the facts before the Privy Council were 
entirely peculiar and that ca^-e was no 
authority for the proposition that a mere 
statement that a certain person was a 
mortgagee amounted to a statement that 
that mortgage subsisted as an enforcible 
transaction. In the case before the Madras 
High Court the suit was on foot of a 
mortgage which would be time-barred 
except for a certain statement in a plaint 
once filed by the defendants. In that 
plaint the defendants as plaintiffs of the 
suit had staled that they had executed 
on a certain date a certain hypotliecation 
deed for a certain amount of money and 
that they had received the consideration in 

(IJ 3.^ C. 1047; 4 C. h.J. 91; 8 Pom. L. R. 501; 10 
C. \V. N. 874; 1 .\1. L. T. 199; 3 A. L. J. 525; 10 M. L 
J. 300; 2 N. L. U. 130; 33 1. A, 105 (P. C.). 

(2) 36 Ind. Cas. 452; 14 A. L. J. 834; 38 A. 540. 

(3,) 70 Ind. Cas. 576; 45 M. 413; 15 L. W. 325; 42 Al 
L. J. 238; (1922) Al. W. N. 168; (1922) A. I. R. (Al.) 104- 
32 Al. L. T. 166, 
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a certaia way. The learned Judges of the 
Madras High Court -were of opinion that 
mere statement of a fact that a certain 
mortgage had been executed did not amount 
to an acknowledgment of an existing 
liability under it. 

There can be no doubt the question of 
law discussed in Allahabad case iKhiali 
Ramx. Tailc Ram (2)] did not arise after 
the finding that the mortgage sought 
to be redeemed had not been estab¬ 
lished. But the case before this Court 
was a first appeal and it was probably 
necessary for the learned Judges to decide 
all the questions raised before them. In 
the Allahabad case the question raised 
was very similar to the question raised in 
this Court. Indeed, the alleged acknowledg¬ 
ment in the Allahabad case was in much 
stronger language. The learned Judges 
following the case of Dharma ViUial v. 
Gobind Sadvalkar (4), were of opinion that 
an acknowledgment must be a conscious 
acknowledgment and must show that the 
person who was acknowledging understood 
that he was by the statement acknowledging 
a liability. Their Lordships quoted in 
extenso from the Bombay case and came 
to the conclusion that the document before 
them did not amount to an acknowledg¬ 
ment. 

Apart from authority, on the language of 
s. 19 of the Limitation Act, it appears clear 
to me that for a statement to amount to an 
acknowledgment there should be an acknow¬ 
ledgment of liability. W hen a man says 
that he purchased a certain mortgages 
right he only means that hs purchased a 
certain property which came into the posses¬ 
sion of the vendor as a mortgagee. All that 
he admits is that the vendor came into 
possession of the property on foot of a 
mortgage. No question arises in his mind 
as to Avhether the mortgage subsists or has 
become time-barred. The statement by 
itself does not signify to the mind of the 
person making the statement or to anybody 
else that the maker of the statement thinks 
and believes that he is liable to be redeemed 
at the date of making the statement. As 
I have said, apart from authority, I am of 
opinion that an acknowledgment of liability 
must be a conscious acknowledgment of 
the same. 

Now, the question is whether the Privy 
Oouncil in Marti Ram Seth v. Seth Rap 

^4) 8 B. 93; 8 lad, Jxir. 261; 4 lad. Dac, ^n. s.) ' 
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Chand (1) has in any way so explained 
s. 10 of the Limitation Act as to lay 
down that any acknowledgment of the 
original transaction would amount to an 
acknowledgment that the liability which 
would follow from the original transaction 
subsits at the date of the statement. Aa 
pointed out by the learned Judges of the 
Madras High Court, the defendant in the 
Privy Council case, beyond stating that he 
had a current account with the estate of 
a deceased person, also stated that any 
such liability that he might be under 
would not disqualify him to be appointed 
an excutor of the estate. This latter state¬ 
ment clearly signified that the man said not 
only that he had an account with the estate 
of the deceased but also that he might be 
a debtor to the estate on the date of 
making the statement. The Privy Council 
case, therefore, is in no way an authority 
for the case now before me. I, therefore, 
agree with the Court below that the suit is 
time-barred. 

The result is that the appeal fails and 
it is hereby dismissed with costs which 
will include Counsel’s fees in this Court 
on the higher scale. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1749 op 1922. 

April 25, 1924. 

Present: —Mr. Justice Neave. 

RAM SARAN and others— 
Plaintiffs—Appellants 

versus 

Thakur 8REO PRATAB SINGH— 
Defendant—Respondent. 

^Registration Act (XVI of 2908), s. 27 --Spe^fic 
Relief Act (I of 1877), s. Ui—Criminal Fro- 
cedure Code (Act V of ISOS), s. 10, proceedings 
under—Undertaking given by party to plant no 
trees on land in dispute, whether rejuires registra^n 
^Declaration, suit for, that undertaking is ine^ee- 
tual, maintainability of. , 

A person cannot ba permitted to give an nnatf- 
taking to a CriminrU Court to abstain from certain 
actions and then to go and file a civil smt ® 
declaration that the mndertaking given by is w 
no effect. Such a suitcannot bs countenanced. iP- 
col. 2.1 

An undertaking given by a party to a proceeding 
under s. 145 of the Or. P. O. to plant no more trees 
on the land in dispute, to remove any new trees tw 
have been planted and to abstain in future 
digging holes in the land is not a compronusejtnn 
does not require registration, [p. 587, col. IJi 
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Second appeal against a decree of the 
Small Cause Court Judge, Allahabad, 
exercising the powers of a Subordinate 
Judge, dated the 7th September 1922. 

Mr. Hamid Hasan, for the Appellant. 

Mr. P. L. Banerji, for the Respondent. 
JUDGMENT. —This appeal arises out 
of a suit brought by the plaintiffs-appel- 
lants for a declaration that what they des¬ 
cribe as a compromise filed by them in a 
Criminal Court is null and void and not 
binding upon them. Briefly put, the facts 
are that the appellants are grove-holders. 
The respondents, who are their zemindars, 
made a report to the Police that they had 
planted some new trees and dug holes in 
their grove and that, as these groves were 
used as the site of a weekly market, there 
was a risk that these actions iniglit give 
rise to disputes and breaches of the peace. 
The Sub-Inspector of Police made a report 
to the Magistrate on which proceedings 
were started against the appellants under 
3. 145 of the Cr. P. C. The appellant filed a 
petition containing the alleged compromise. 
As a matter of fact, this was not a compro¬ 
mise at all but an undertaking given by 
them to plant no more trees, to remove any 
new trees that had been planted and to 
abstain in future from digging holes. This 
application was filed and the case was 
later on dismissed apparently without refer¬ 
ence to it. 

The First Court appears to have treated 
this as a compromise dealing with immove¬ 
able property to the value of more than 
Rs. 100 which required registration, and 
granted the appellants a decree on the 
ground that the document was unregistered. 
The lower Appellate Court held that 
the application was no more than an 
undertaking in the form of a petition, which 
required neither to be stamped nor register¬ 
ed. The various allegations to the effect 
that the execution of the application had 
been obtained through fraud, coercion and 
undue influence were found by the Court 
below to be untrue. 

Clearly the document in question was not 
a compromise. It was only an undertaking 
given by the appellants to the Criminal 
Court with the object of saving themselves 
from any further action under s. 145. It 
may be true that the Court took no action 
on it and decided the case on other gi'ounds, 
but even so the appellants cannot be 
allowed to bring a suit, like the present 
one, to have the undertaking declared of 


no effect. It is unnecessary to decide whe¬ 
ther it is effectual or not. That point can 
be raised if any other litigation takes 
place on the subject between the parties. 
A person is not entitled to give an under¬ 
taking to a Criminal Court to abstain from 
certain actions, and then to go and file a 
civil suit for a declaration that the under¬ 
taking given by him was of no effect. 

The order passed by the Court below was 
a proper one and the appeal is dismissed 
with costs. 

z, K. Appeal dismissed. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Suit 
No. 3770 OF 1921.. 

July 14, 1924. 

Prcsenl:—'Mi\ Justice Taraporewala. 

■ ROSE FERNANDEZ— Plaintiff 

versus 

JOSEPH GONSALVES— Defendant. 

Minor—Contract of marriage entered into by guard- 
lan, whether enforceable—Breach of promise- of niar- 
riage—Suit for damages by minor, whether viainlain- 
able — Damages, assessment of. 

A contract of marriage made on behalf of a minor 
by a person -who is the natural guardian of t)ic minor 
and who is the only person who could enter into 
such a contract is valid and binding, [p. 588, col. 2; 
p. 589, col. 1.] 

Where a contract is made hy a guardian of the 
minor so as to be binding on the minor and which 
is for the benelil of the minor there is an enforceable 
c/>ntractin law and the minor can enforce it. [p. 589, 
col. 1.] 

Parents in India can make a ])inding contract of 
marriage on behalf of their daughters, [p. 590, col. 2.] 

In assessing damages for breach of promise of 
marriag.?, the injury to the affcolions of the plaintilY, the 
prejudice to his or lier future life and prospects of 
marriage, the rank and condition of the parties 
and the defendant's means should all be taken into 
consideration, [p. col. 2.] 

Mr. Poonavala, for t le Plaintiff. 

Mr. Judah, for the Defendant. 

JUDGMENT.— This suit has been 
filed by the plaintiff, who has now at¬ 
tained majority, for recovering damages 
for breach of contract of marriage made 
by the defendant with her and her father. 
There is no dispute as to the fads in the 
case, and although the defendant’s Counsel 
in his cross-examination tried to elicit facts 
with a view to show that the contract of 
marriage was by mutual consent cancelled 
or abandoned, the defendant has not ven¬ 
tured to go into the witness-box or lead 
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any evidence to substantiate the said alle¬ 
gation. I must, therefoi-e, take it that the 
contract of marriage, ■\vhicli is admitted by 
the defendant, was subsisting at the date 
the defendant admittedly married another 
lady in the year 10:^1 and that he has 
cornmitted a breach of the contract. The 
defendant’s Counsel, however, has taken up 
a point which, if decided in defendant's 
favour, goes to the very root of the case. 
The point is that the contract in suit was 
either made by the defendant with the 
plaintiff or by the defendant with the 
plaintiff’s father, that if it was made by 
the defendant with the plaintilT, the con¬ 
tract is void as having been made with a 
minor, on the authority of Mohori Bibee v. 
Dharmodas Ghose (1); and on the other 
hand, if the contract was made by the de¬ 
fendant with the plaintiff’s father, the plaint¬ 
iff cannot maintain the suit, she not being 
a party to the contract. If either of the 
points is decided in favour of the defendant, 
the suit will necessarily fail. 

Now, as to how the contract was entered 
into, there-is no doubt in my mind that 
the contract was entered into by the defend¬ 
ant with the plaintiff's father as the 
guardian of the plaintiff. No doubt the 
plaintiff was a consenting party; but she 
could not herself have entered into the 
contract she being tlien only about thirteen 
years of age. The facts proved as to the 
making of the contract are as follows :— 
The plaintiff's father and the defendant 
were employed in the docks and thus the 
defendant came to know the plaintiff. He 
asked the plaintiff’s father to give the 
plaintiff in marriage to him and he also 
asked the plaintiff to marry him. Both 
plaintiff and plaintiff’s father agreed. This 
was about a month or so before the w'^riting 
of May 26, 1919. passed by the defendant. 
It appears that on that day the defendant 
desired that the plaintiff should go out 
with him as his fiancee. The plaintiff’s 
father objected. Thereupon the defendant 
passed the wudting, w'hich has been put 
in as Ex. A, w'hereby he agreed to marry 
the plaintiff within two years and to pay 
Rs. 2,000 hy way of damages if he failed to 
do so. He gave the said waiting to the 
plaintiff’s father as the natural guardian 
of the plaintiff, and the plaintiffs father 
thereupon allowed the plaintiff to go out 


(11 30 O. 539; 5 Bom. L. R. 421; 30 I. A 114- 7 n 
'W. N.441i 8 Say. 1\ 0. J, 374 (P. C.). 
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Avith the defendant as desired by him. 
Upon these facts I hold that a contract of 
marriage was entered into between the 
defendant on the one hand, and the plaint* 
iff’s fatlier on the other acting as guardian 
of the plaintiff, and on her behalf. 

The next question for consideration is 
whether the father can enter into such a 
contract as guardian of the minor on her 
behalf so as to bind her and whether such 
a contract is for the benefit of the minor. 
Both liere and in England many contracts 
for marriage are made w’hile one of the 
parties is a minor. In England the ques¬ 
tion arose as to w^hether in a case ivhera 
one of the contracting parties Avas a minor, 
the minor could claim damages for breach 
of such a contract. The question aa'bs de¬ 
cided in Holt V. Ward (2) and that is good 
law uptil now. The Court had there no 
difficult}’’ in arriving at that conclusion 
because in England the contracts of minors 
at that date were held under Common Law 
to be voidable and not void, that is to say, 
the minor could enforce performance of the 
contract as against the other adult party, 
but the adult party could not enforce it 
against the minor. Thereafter the Infants 
Relief Act of 1874 Av^as passed which made 
certain contracts by minors mentioned 
therein A’oid. That Act, hoAvever, left con¬ 
tracts of marriage untouched, and, there¬ 
fore, eA’’en to-day in England, contracts for 
marriage made by a minor are voidapls 
and not void. In India up to the decision 
of the Privy Council in Mohori Bibe& v. 
Dharmodas Ghose (1), although with some 
conflict, it Avas held that the contracts of 
minors were voidable. If that had been 
the state of law, there would have been 
no difficulty w’hatsoever in this case but, 
on the wording of the Indian Contract 
Act, their Lordships of the PriAry Councu 
held that all contracts of minors Avere void 
and not merely voidable. The question 
there was of a contract entered into by the 
minor himself, and it was a contract with 
regard to property. Whether their Lord- 
ships of the Privy Council would have 
applied the same principle to a contract 
of marriage is to my mind very doubtful, 
and, so far as I am concerned, unle^ 
there is an authority on the point which 
is absolutely binding on me, I am not pre¬ 
pared to hold that the contract of mamage 
made on behalf of a minor by a person, 
who is the natural guardian of the minor 

(2; (1732) 2 Str. 937; 93 E. R. 954. 
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and who is the only person who could 
enter into such a contract, is void. The 
principle on which I hold the contract in 
this case valid is the principle which lias 
been laid down subsequent to the l^rivy 
Council decision in cases where the Courts 
in India have tried to give the force of 
contract to an agreement made by the 
guardian of a minor on his behalf, where the 
guardian has power to enter into such 
agreement so as to bind the minor and the 
agreement is for the minor’s beneiit. There 
are other cases in which the Courts in 
India have tried to enforce the contract 
of an adult party with a minor against 
the adult party where the consideration 
proceeding from the minor has been com¬ 
pletely executed and nothing has been 
left to be done by the minor and the only 
thing left is the performance of the con¬ 
tract by the adult party. Mr. Justice Sri¬ 
nivasa Ayyangar in Haghava Chariar v. 
Srinivasa Haghava Chariar (3j enunciates 
that principle. 1 may say at once that 
there is no question here of the minor 
having carried out her part of the contract 
and the only part remaining to be carried 
out being the promise on tiie part of tlie 
adult party. The promise of the plaintilf 
to marry had still to be carried out so that 
at the date of the suit there was the pro¬ 
mise of the plaintiff which was executory 
and not executed. Mr. Poonawala, however, 
referred me to certain observations at page 
324* of that report to be found in the judg¬ 
ment of Mr. Justice Srinivasa Ayj’angar 
which are to the effect that: “Wliere con¬ 
sideration moves from a third party, there 
can scarcely be any doubt that a promise 
made to a minor by an adult would be 
enforceable by him.” And as an axample, 

If a father gives consideration and re- 
quires the promisor to pay money or do some 
other thing for the benefit of his minor 
80 ^ the minor son can enforce that promise.” 
r urther on he says :— 

considez'ation for the promise 
IS a promise by the minor, 
inasmuch as the minor cannot make a pro¬ 
mise enforceable in law, the consideration 
necessarily fails and the promise of the adult 
does not therefore become a contract;... 

1 , V time when the promise 

of the adult is sought to be enforced by the 
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minor, the minor has performed his ].)i’omise 
and that performance has been accepted by 
the adult, I should hold that the minor can 
enforce the promise.” 

It is not necc.ssary for me for the pur¬ 
poses of this case to express my assent to 
or dissent from the said observations of 
Mr. Justice Srinivasa Avvangar but, in 
view of the decision of the Privy Council in 
Mohori Bibce v. Dhai'modas Chose (1), it ap¬ 
pears to me doubtful wliellier, even where 
the promise of tlie minor is performed by 
him, the agreement of the minor can be 
held to be a contract enforceable at law 
so far as the adult party is concerned. As 
to the consideration proceeding from the 
adult enabling the minor to sue, there is 
no doubt that in lliis case the main con¬ 
sideration proceeds from the minor even 
though the consent to tlie marriage by tlie 
father is held to be part of the conside¬ 
ration. The case, therefore, can onlv fall 
under the principle first stated by me, 
namely, that where a contract is made by 
a guardian of the minor so as to be bind¬ 
ing on the minor and wliich is for the 
benetit of the minor tliere is an enforceable 
contract in law and tlie minor can enforce 
it. I must say that the decisions in Eng¬ 
land are more favourable to a minor inas¬ 
much as the minor is held to be entitled 
to sue the adult party on a breach of pro¬ 
mise of marriage wliile mutuality is denied 
to the adult party so that the adult party 
cannot sue the minor on a breach of the con¬ 
tract by the minor; and under the Infant's 
Relief Act of 1874, I find the Legislature 
has gone so far to protect the infants that 
it has by s. 2 enacted that in the case of any 
contract by a minor, it cannot be ratified 
by the minor on attaining majority. It 
was so held in Coxhead v. MuHis (4). The 
position in India would be different as, on 
tlie authority of the decision of the Privy 
Council in Mohori Bibee v. Dharmodas 
Chose (1), 1 cannot hold that the contract 
is only voidable where it is made by the 
guardian for the benefit of the minor so as 
to bind the minor and that, therefore, the 
minor can sue on such a contract but can¬ 
not be sued on it. But that is a result 
which, in my opinion, does not justify me 
in refusing the partial relief which I can 
give to the minor plaintiff in the suit, 
namely, to hold that the contract of mar¬ 
riage made by the natural guardian is 

(4) (1878) 3 C. P. D. 439; 47 L, J. C. P. 761: 39 L 
T. 349; W. K. 136. ’ ^ 
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binding on the minor and is for the minor's 
benefit and is, therefore, a contract enforce¬ 
able by both parties. 

Now, as to the guardian having powers 
to make a contract binding on the minor, 
there is a decision of the Privy Council 
in i\[ir Sanrarjan v. Fakhrucldin Mahovied 
Chowdhuri io). There the contract was for 
the purchase of immoveable property on 
account of the minor. Their Lordships of 
the Privy Council held that neither the 
manager of the minor's estate nor the 
minor's guardian had any authority to 
make such a contract so as to bind the 
minor or the minor’s estate. That case 
deals only with the minor’s right in pro- 
y.)erty which, in my opinion, the minor would 
be as eligible to exercise after he attained 
majority and which need not necessarily 
be exercised during his minority by any 
person on his behalf. There might be in¬ 
stances where it would be beneficial to the 
estate of the minor to sell his property or 
to invest his moneys in the purchase of 
property. In such a case the adult person, 
who takes an interest in the minor, can 
have himself appointed statutoiy guardian 
of the minor and with the sanction of the 
Court can do fhe acts necessary for the 
benefit of tlie minor. In my opinion the 
question of marriage is quite different from 
the question of an interest in property, 
particularly in this country, as every one 
knows marriages take place in most cases 
before the attainment of majority especial¬ 
ly by girls. It is considered in this 
country a sacred and essential duty of the 
parents and guardians, particularly of 
girls, to see that they are settled down 
in life by proper marriage. It is only re¬ 
cently that we find ladies, and that too only 
among the advanced communities, taking 
to the learned professions. However, if the 
opinion of the majority in this country is 
considered it will be that ladies should get 
married and be settled in life and discharge 
the duties of wife and mother which are, in 
their opinion, as essential to the well-being of 
the community as the duties which are per¬ 
formed by males and which are now in rare 

cases performed by females. It may be stated 

that the parties here are Native Christians 
or Goans. The girl is a Goan Roman Catholic 
and the defendant is an East Indian Roman 
Catholic. Both are converts from Hinduism 

(5) 13 Ind. Cas. 331; 39 C. 232; 14 Bom. L. R. 5; 
16 O. W. N, 74; (1912) M. W. N. 22; 9 A. L. J. 33; 
13 C. U. J. 69; 21 L. J. Ho6; 11 M. L, T. 8; 39 

I. A. 1 CP. O.). 
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and, as is well-known in these Courts, the 
converts still observe many of the customs 
of the Hindus, and in some cases even the 
caste distinctions which prevail among the 
Hindus. Although the Goans were convert¬ 
ed to Christianity hundreds of years ago, so 
far as customs, manners and habits are con¬ 
cerned, they still follow those of their Hindu 
ancestors, and among them marriage is con¬ 
sidered to be primary duty of the parents of a 
girl. If, therefore, the Courts were to hold 
that the parents of girls cannot make binding 
contracts on their behalf, in my opinion, it 
would lead to very great hardship and it 
would really be going against the customs, 
the manners and the habits of the people. I 
consider these Indian Christians and Goans, 
so far as the duty of making contract of 
marriage is concerned, on the same f(^t- 
ing as Hindus or Muhammadans and other 
communities in India, and on that focHing 
I come to the conclusion that it is the duty 
of the parents to make a contract of marriage 

for their daughters, and that, 
they can make a binding contract on behaii 

of their daughters. . . r 

The second essential, as I have 
out, is that the contract should P® 
benefit of the minor, and that point I j 
was discussed in the case of Holt v. 1 
(2), and even the Judges in England cam 
to the conclusion that marriage was 
benefit of the minor. There is no 

that in India it would be considered to w 

for the benefit of the minor. The 
which I have just enunciated is statea uj 
Pollock and Mulla’s Indian Contract Act ai 
page 75 under the heading of 
Performance.” Mr. Judah for the defend^* 
contended that the observations 
ed authors at that page refer only to i^ 
moveable property as they are put un 

the heading of “Specific Performance. ^ 

do not agree with Mr. Judah. The . 
pie is the same whether the contract is 
respect of immoveable property or in ^ 
other respect. Specific performance is 
ly a relief and not the cause of 
cause of action is the breach of tb® oon / 
In some cases there may be a relief oy . 
fic performance and in others ^bere 
be; and it is in the discretion of ^be C 
whether to give relief by ^^y 
formance or not. The principle, t _jJ 
to my mind is the same whether we ap^ 
it to contracts in respect of 

perty or other contracts. The pMmp 

which the Court has to consider is tbis» « 
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the guardian power to enter into the con¬ 
tract on behalf of the minor so as to bind 
the minor; and, secondh% whether the con¬ 
tract is for the benefit of the minor. If 
either of the two essentials is wanting, there 
would not be a contract enforceable at law*, 
and, if both these essentials are present it 
woiild be a contract enforceable at law. By 
this decision I make the contract binding on 
the minor which is not done in England. 
But to my mind, considering the difference 
between the social customs and manners of 
people in England and in this country, there 
is much less hardship and much less harm 
in my holding that the natural guardian of 
a minor is entitled to make a contract of 
marriage binding on the minor than to hold 
otherwise; as to hold otherwise would mean 
that no one could make a contract of mar¬ 


riage for his minor daughter for fear that 
the other party may at any time put an end 
to it without incurring any liability. The 
breach of a promise of marriage has much 
more serious consequences in India in the 
case of girls, inasmuch as the chances of the 
girl making another good match are seriosu- 
ly affected. I, for my part, am not dis¬ 
posed to read that result in the Privy Coun¬ 
cil judgment. In my opinion it would be 
revolutionizing the manners and customs of 
the people here if I were to hold that a con¬ 
tract of marriage could not be entered into 
by a natural guardian for a minor girl. I 
may here refer to a decision of a Single 
Judge of this Court, Mr. Justice Kemp, in 
AbdidRazak Keval v. Mahamcd HiiseinDalvi 
(6). It is the decision of a Single Judge and 
is, therefore, not binding on me. There the 
suit was filed against the father of the girl 
claiming damages for breach of a contract 
of marriage entered into by the father of 
the girl with the plaintiff. The parties there 
were Muhammadans and there was no ques¬ 
tion of a minor suing in that case. The claim 
was made by the plaintiff against the father 
of the minor defendant and the only ques¬ 
tion discussed there was whether any dam¬ 
ages could be awarded to the plaintiff on 
Uie same footing as they are awarded in 
England on a breach of a contract of marri- 
age. An issue was raised as to whether a 

breach of promise of marriage 
could he under Muhammadan Law, and that 
was decided in favour of plaintiff. On the 
question of damages Mr. Justice Kemp 
came to the conclusion that the two con- 

different in their nature that 
(8) 38 Ind. Oag. 771; 42 B. 499; 19 Bom. L. R. 1G4. 


the principles applicable in assessing dam¬ 
ages to a breach of a contract of marriage 
entered into between the father of the minor 
girl with the oMier major party would l>e 
quite different from the principles applicable 
to tlie case of a breach of promise of marriage 
in England, although he held that all conse¬ 
quential damages, if proved under s. 73 of the 
Indian Contract Act to flow as the ordinary 
result from the breach, would be recover¬ 
able by the plaintiff. I do not agree with 
Mr. Justice Kemp if lie meant to hold that 
no damages are ordinarily suffered by tlie 
wronged partj- on a breach of contract of mar¬ 
riage among Muhammadans or other Indian 
communities in their position. As I have 
stated the harm is greater to the girl in the 
Indian communities than to a hhiropean 
female, and if such breaches are allowed to 
be made without any penalty, either on the 
ground that there is no enforceable contract 
or that there are no damages, the consequ¬ 
ences would be very serious so far as minor 
females are concerned. 

There is a decision of the Privy Council 
in Khicaja Muhammad Khan v. Ilusaini 
(7) wliich hassomc bearing on the 
point in question. There also tlie parties 
were Muhammadans. The suit was brought 
by the plaintiff who at the time of the con¬ 
tract wasa minor for enforcing a contract 
entered into between the defendant and the 
father of the plaintiff: and the question was 
raised as to whetlier the plaintiff, who was 
not a party to the contract, could maintain 
the suit. Their Lordships of tlie Privy 
Council differentiated the decision in Twad¬ 
dle V. Atkinson (8) and held, on the facts of 
the case, that a charge having been created 
on the immoveable property in favour of the 
plaintiff, the plaintiff was entitled as the 
party in whose favour the charge was created 
to maintain the suit. That is on the prin¬ 
ciple, which is u ell-recognised in English 
Law, that if under a contract a trust is 
created in favour of a party who is not a 
party to the contract, such party can en¬ 
force the benefit under the contract as a 
cestui que trust. The decision in this case, 
therefore, cannot be of any help to the plaint¬ 
iff. The observations of their Lordships, 

(7) 7 Ind. Cas. 237; 32 A. 410; 12 Bom. L. R. G38; 

U C. w. N. 8C5; 7 A. L. J. 871; (lOlOj M. \V. N. 313; 8 
M. L. T. 117; 12 C. L. J. 205; 12 Bom. L. R. 638; 20 
M. L. J. 614; 37 I. A. 152 (P C.). 

(8) (18G1) 1 B. A S. 393; 30 L. J. Q. B. 265; 8 Jur, 
(s. a.) 332; 4 L. T. 463; 9 W. R. 781; 124 R. R. 610; 
121 E. R. 762. 
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however, at page 413, are important in so far 
as they support the conclusion at which I 
have arrivL-d that in this country marriages 
are contracted for minors by parents and 
guardians and that they are so validly con¬ 
tracted. Their Lordships observe as follows 
(page 413'-^); — 

" I’heir Lordsliips desire to observe tluit 
in India and among communities circum¬ 
stanced as the Muhammadans, among whom 
marriages are contracted for minors by 
parents and guardians, it might occasion 
serious injustice if the Common Law doct¬ 
rine was applied to agreements or arrange¬ 
ments entered into in connection with such 
contracts,” 

The Common Law doctrine here referred 
to is that laid down in Tweddlcv. Atkinson 

(8) , namely, that a stranger to the considera¬ 
tion of a promise cannot maintain the suit 
on the contract. 

Mr. Judah, for the defendant, referred to 
jDuniop Pneumatic Tyre Co., Ld. v. Selfridye 

(9) in support of his contention that a stran¬ 
ger to the consideration of a contract cannot 
maintain the suit. The question has been 
fully discussed in Pollock, and Mulla’s Indian 
Contract Act at pages 19 to 32 and, besides 
the judgment of the Privy Council, there 
is the authority of a Division Bench of this 
Court in the case of Shankar Vishvanath 
Wagh V. Umabai Sadashiv, (10) which de¬ 
cision is binding on me, to the effect that a 
person who is not a party to the contract 
cannot maintain a suit on the contract. It 
appears from the notes of the learned authors 
that an attempt was made by the Madras 
High Court to get round the decision in 
Tiveddle v. Atkinson (8) and to follow an 
older judgment in Dutton v. Poole (11). 
But the later decisions clearly show that 
that attempt had not had the approval of the 
Courts in India in subsequent cases. As 
there is a judgment of this Court binding 
on me, I need not go into the question any 
further. 

There is one more Bombay decision to 
■which I should like to refer ‘and that is 
Purshotamdas Tribhovandas v. Purshotam- 
das Mangaldas (12). That decision was 
given before the decision of the Privy Council 
in Mohori Bibee v. Dharmodas Ghose (1). The 
principle, however, on which that decision 

(9) (1U15) A. O. 847; 84 L. J. K. B. 1680: 113 L T 
386; 59 S. J. 439‘. 31 T, L. R. 391). 

(10) 19 Ind. Oas. 736; 37 B 471; 15 Bom. L R 320 

(11) (1688) 2 Lev. 210; 83 E. R. 523. ‘ 

(12) 21 B. 23; 11 Ind. Dec. (n. s.) 16. 

^ *F«ge at 32 A.—[Ed] - 
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proceeds is not, in my opinion, affected by 
the judgment of the Privy Council.* The 
only dilliculty that I have felt all along is 
whether the principle applied in the case of 
Hindus by the Courts, viz., that the natural 
guardian can enter into a contract of marriage 
on behalf of a minor, can be applied to the 
Goans and the Indian Christians. Mr. 
J ustice Candy held in that case that if the 
father of a minor girl entered into a contract 
of marriage on behalf of the minor he could 
not plead in defence of a suit for damages for 
breach of that contract that the minor girl 
was unwilling to marry the plaintiff and 
tliat he could not force the minor girl to 
marry and that the contract was impossible 
of performance and, therefore, he could not 
be held liable in damages. I find some very 
useful observations in that case at page 33* 
which go to support my conclusion in this 
case. Mr. Justice Candy there considers 
contracts made in Hngland by fathers on 
behalf of their minor sons of apprenticeship 
and he says;— 

“A contract of a father to givehis daughter 
in marriage is analogous to the contract 
of a father apprenticing his son and bind¬ 
ing himself for the performance by his 
son of all and every covenant on his part. 

. Then further on he says that in those 
contracts excepting where ithe Court finds 
on the facts that the contract was impossr* 
ble of performance the contract was held 
to be binding on the father and that the 
father could not claim to be relieved from 
his obligation on the ground that the son 
or ward was unwilling to serve as con¬ 
tracted. 

The question there considered was not 
the liability of the minor but of the father. 
But what I am concerned with here, is the 
well-recognized principle that the father 
can enter into a binding contract for the 
benefit of his minor child which contract 
is enfoi-ceable at law. A contract of a^ 
prenticeship is held to be good because it 
is considered to be for the benefit of the 
minor; in the same way a contract of 
marriage is for the benefit of the minor, 
and I see no reason why a father should 
not be held to have power to make a 
contract of marriage on behalf of his 
minor child. I have not been able to find 
in the English reports a single case where 
the father has entered into a contract of 
marriage on behalf of his minor child. 
However to my mind in India the Court 

• o£ 21B.— 
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would be justified in applying the prin¬ 
ciples of contracts of apprenticeship in 
England in so far as to hold that the con¬ 
tract of marriage in India stands on the 
same footing as being one for the benefit 
of the minor and being one which the father 
can enter into on behalf of the minor. 
Neither a contract of personal service nor 
a contract of marriage can be ordered to 
be specifically performed so that in either 
case the apprentice or the girl cannot be 
compelled to carry out his or her part of 
a contract against his or her wishes. How¬ 
ever, if it is an enforceable contract, the 
other result, namel 3 % the liability in dam¬ 
ages of the party making the breacli of the 
contract, would follow. It may be that in the 
case of a minor that liability may have to 
be satisfied by the natural guardian or 
father of the minor defendant, and the Court 
may come to the conclusion that the minor 
defendant should not be ordered to pay out 
of his or her own estate anything to the 
other party by way of damages. However, 
I need not go further into otlier contingen¬ 
cies and complications which might arise 
as a result of this decision. I am quite 
content to decide on the facts of this case 
and to my mind it would be a denial of 
justice if the defendant after the conduct 
on his part as proved in the case, vi^., 
moving about witli the plaintiff as his 
fiancee for two years, should be allowed to 
break the contract with impunity and 
without having to pay damages for his 
wrongful act. 

There are two more cases to which I 
would refer and one of them is directly in 
point, namely, Muhammad Omar v. Budha 
US). There also it seems the learned Judge 
felt the same difficulty and hardship and 
he came to the conclusion, in my humble 
opinion rightly, that the minor was entitled 
to maintain the suit for damages for breach 
of a contract of marriage made by the 
minor’s father during his or her minority. 
The learned Judge has relied in support 
of his conclusion on a judgment of the 
Punjab Chief Court in Daropti v. Jaspat 
Rai (14). That case was not a case of a 
minor but the case of a party who was not 
a party to the contract suing on the contract 
and the learned Judges there tried to get 
round the decision in Tweddle v. Atkinson 


(13) 1 Ind. Gas. 393; 3 P. R. 1909; 9 P. W. R. 1909; 
20 P. L. R. 1900. 
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(8) in a very ingenious manner different 
from the attempt made by tlie Madras High 
Court to which Pollock and Giulia Jiave 
referred in their commentary already men¬ 
tioned by me. I cannot, liowever, f<jll<nv 
the judgment of the Punjul) Court in JJaro- 
pti V. Jaspat Rai (14) because a Hivisioji 
Bencli of this Court has decided that a per¬ 
son who is not a party to the contract can¬ 
not maintain a suit. The Punjab Cljief 
Court held that the suit was maintain ible 
on the ground that contrary to the principle 
of English Common Law, “consideirition,'’ 
as delineil in tlie Indian t’ciitraet Act, need 
not proceed from tlie promisee, but may 
proceed from a third person, and that the 
consideration in the suit liad proceeded 
])artly from the promisee and ])artly fronr 
the third parly who had sued on the con¬ 
tract, and tiiat, therefore, the priiieii^le in 
Twcddlc V. Atkinson (8) wliich laid down 
that a stranger to tlie consideration could 
not sue on the contract, could not apply a.s 
the plaintilY was not a stranger to tlie con¬ 
sideration. The decision in MuJiamrnad 
Omar v. Budha (13) is not merely based on 
the principle laid down in Daropti v. Jaspat 
Rai (14). The learned Judge tried to get 
support for his conclusion from the said 
judgment. Even though that support is 
not available to me, I can rely on the re¬ 
asoning in Muhammad Omar v. Budha (13) 
that in this country contracts for marriage 
of minors are entered into by parent.s or 
guardians and it would be a great liardship 
and denial of justice if such contracts were 
held to be absolutely void so as to deprive 
the minors of any relief in res))ect of liiem. 
On all these considerations f find that this 
suit is maintainable by the plaintilY and 
that she is entitled to claim damages for 
breach of contract of marriage in this suit. 

As to the quantum of damages, in Eng¬ 
land the question is one solely for the 
decision of the Jury. lam here acting in 
that capacity. In these breaches of con¬ 
tracts various facts have to be considered. 
As stated in Plalsbury’s Laws of England, 
Vol. XVI, page 277 : 

“The damages in an action for breach of 
promise of marriage are not measurable by 
any fixed standard, and are almost entirely 
in the discretion of the Jury. The injury 
to the affections of the plaintiff, the pre¬ 
judice to his or her future life and pro¬ 
spects of marriage, the rank and condition, 
of the parties, and the defendant’s mean^ 
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are all matters to be taken into considera¬ 
tion." 

Leaving aside the question of injury to 
the affections of tlie plaintiff in tliis case, 
I do hold that the fact that the defendant 
went about with the plaintiff as his liancee 
for a i^eriod about of two years, when she 
was between tliirleen and fifteen years of 
age, must prejudice seriously her future 
life and prospects of marriage. Mr. Judah 
tried to contend that the plaintiff was too 
young to be affected by the fact of defend¬ 
ant going about with lier. In my opinion 
in this country where girls attain puberty 
at a very early age, i e., tliirteen to four¬ 
teen, it cannot be seriously contended tliat 
the plaintiff was a mere child. She was 
sufficiently grown up to understand very 
well what marriage meant to lier. I have 
also taken into consideration the fact that 
probably in the community of the plaintiff' 
there would not be many eligible liusbaiids 
of the means and position of tlie defendant. 
The evidence as to the defendant’s means, 
which is not contradicted, is that the 
defendant is earning about Ks. 250 to 300 
per month, I have on the other hand taken 
into consideration the fact that the defend¬ 
ant quarrelled with the plaintiff's parents 
and that he was prohibited from entering 
the house where plaintiff lived and that 
social relations ceased between the two 
families. The plaintiff’s father and mother 
said in their evidence that they knew that 
the defendant was still meeting the plaintiff 
outside the house and they allowed it in the 
belief and hope that the defendant would 
marry the plaintiff as promised by him. 
The version of the plaintiff s fatJier and 
mother as: to the origin of the quarrel, viz., 
that it was due to defendant wrongfully 
asking for the return of the writing given 
by him, is not contradicted. So far an the 
plaintiff is concerned I do not see why her 
right to claim damages should be prejudic¬ 
ed to any appreciable extent by reason of 
the quarrel between the defendant and the 
plaintiff’s parents. 

There is one more point to be considered 
on the question of damages. The writing 
given by the defendant says that if he did 
not marry the plaintiff within two years 
he would pay Rs. 2,000 by way of dama^-es* 
If that amount was payable to the father 

the stipulation would certaiuly be void but 

the amount is, in my opinion, clearly payable 

to the plaintiff as damages under the said 
writing. 
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The question whether the damages there¬ 
in mentioned are a penalty or not does not 
arise in view of s. 74 of the Contract'Act. 
Whetlier the sum is a penalty or the 
liquidated amount mentioned as payable 
in the case of a breach of contract, I have 
to decide on the facts what damages the 
plaintiff' has suffered. If they do not 
amount to the sum mentioned in the 
agreement whether it be by way of penalty 
or not, tlie plaintiff is not entitled to 
recover the .same. Considering ail the 
facts and further considering that this is 
tlie first case of its kind, so far as I know, 
in Bombay, I think tlie ends of justice 
would be met by allowing the sum of 
Rs. 1,000 as damages to the plaintiff with 
costs. 

I also order that all the Court-fees pay¬ 
able by the plaintiff shall be paid by the 
defendant. 

K- I'- Suit decreed. 


CALCUTTA HIGH COURT. 

Appeal fro.m Appellate Decree No. 2072 

OF 1920. 

January 14, 1924. 

Presenf;—Mr. Justice Rankin and 
Mr. Justice Mukerjee. 

ABHOY SANKAR MAZUMDAR 

AND OTHERS—PLAINTIFFS—APPELLANTS 

versus 

SATYENDRA PRASANNA BOSE 
MAJUMDAR AND OTHERS — Defendants— 

Respondents. 

posstasion — Trespasser—Constructive posses¬ 
sion — Wrony-doer. whether and when can acquire title 
by adverse possessio7i — Intention. 

xVdverse possession to be effective must be posses¬ 
sion adequate in continuity, in publicity and in extent 
of area and must be actual, visible, exclusive and 
hostile. The doctrine of constmetive possession cannot 
be applied in favour of a wrong-doer whose possession is 
contmed to the area of which he is in actual occupa¬ 
tion. [p. 596, col. 2.J 

Radhamoni Oebi v. Collector of Khulna, 27 C. 943; 
27 I. A. 156; 4 C. W. N. 597; 2 Bom. L. K. 592; 7 
Sar. P. C. J. 714; 14 Ind. Dec. (n. s.) 617 (P. C.), 
Nawab Bahadur of Murshidabad v. Gopinath Mandal» 
6 Ind. Cas. 392; 13 C. L. J. 625, Wall Ahmed Chowdhry 
y.Tota Meah Chowdhry, Zl V. 397 nnd Jogendra SatH 
Roy V. Baladeo Das, 35 C. 961; 6 C. L. J. 735; 12 0. 
W. N. 127, relied on. 

^ A series of isolated acts of trespass with no .con¬ 
tinuity of possession would fall short of the requisite 
and if, in fact, there has been interruption, possession 
during such interruption must be deemed to be with 
the person having the lawful right. It must also b« 
actual as opposed, to ideal possession, 
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Clark V. Elpkinstone, (1881) 6 A. 0.161; 50 L. J. P. 
0. 22, referred to. 

In order to bring a case within the Statute of 
Limitation there must be both absence of possession 
by the person who has the right and aetuU posses¬ 
sion by another whether adverse or not, to bo pro¬ 
tected, to bring the case within the Statute. If a person 
enters upon the land of another and holds poss.ession 
fora time, and then without having acquired a title 
under the Statute abandons possession, tho rightful 
owner on the abandonment, is in the same position in 
all respects as he was before the intrusion took. pU.*e. 
[p. 596, col. 1.] 

Once in fact there has been cessation of possession 
the question of intehtion is wholly ijuiuaterial, but in 
determining whether there has been discontinuance of 
possession, intention cannot altogether be left out of 
account, [p. 597, col. 1.] 

Appeal against a decree of the Sub¬ 
ordinate Judge, First Court, Faridpur, 
dated the 19th of July 1920, modifying that 
of the Munsif, First Court at Goaluiido, 
dated the 27th of October 1919. 

Babii Provas Chandra Mitter for Dr. 
Divxrka NatliMitter.Uxhas A niarendra Nntk 
Bosi, Baranasi Bashi Miikerji {xndPluinindra 
Lai il/it£er, for the Appellants. 

Ur. 6’a7*a£ Chandra Basak, Bahns Jyotiah 
Chandra Guha and BirajMohun Majumlar, 
for the Respondents. 

JUDGMENT. —This appeal arises out 
of a suit wherein the plaintiffs pi’iiyed for 
recovery of khas possession of certain lands 
upon declaration of their title thereto. 

The plaintiffs’ case as laid in the plaint 
was that the lands were situate in iUouza 
Benodepore which appertains to plaintiffs’ 
estate bearing Touzi No. 831 of the Faiid- 
pore Collectorate and were comprised in 
the residue of the thak of that inouza, tliat 
the lands were formerly in the occupation 
of the plaintiffs’ tenants and siibsecpieiitly 
in their khas possession, and that the de¬ 
fendants Nos. 1 and 2 who were the pro¬ 
prietors of the adjoining estate bearing 
Touzi No. 832 in collusion with the other 
defendants got the lands recorded in the 
District Settlement within their estate, and 
afterwards dispossessed the plaintiffs. 

The defence in substance was that the 
lands appertained to Taliik No. 832 belong¬ 
ing to the defendants Nos. 1 and 2, that the 
plaintiffs had no title thereto or possession 
therein, that the suit was barred by limi¬ 
tation and that the defendants had all 
along been in possession of the said lands 
for sometime through tenants and for 
sometime in khas, and that the same had 
been correctly recorded in the District 
Settlement as being within the defendants’ 

estate. 


A commissioner was deputed to hold a 
local investigation and demircate the 
))oundary line between the laii-U of the 
chaks of the two Touzis aforesaid and it 
was found tint out of the plaint lands tlie 
whole of Cadastral Survey plots Nos. iiOi, 
1103 and 1131, and portions of Cadastral 
Survey plots Nos 11-15, 1105, 1107, 1155, 
ll65and 11(53 which are outside the green 
circuit in the case map (which indicates 
chak No. 23 of No. 832) appertained 

to the residue of the thak which is compris¬ 
ed in plaintiffs’ estate Ti>u:i No. 831. This 
is not now disputed. 

Tiie Trial Court made a decree for eject¬ 
ment in favour of the plaintiffs for such 
of the said plots or portions of them as fell 
outside the said green line, with tiie e.Kcep- 
lion of Cadastral Survey jilots Nos. 1106 
and 1331 and a portioii of Cadastral Survey 
plot No. llOlwIiicIi that Caurt found to be 
in the possession of certain tenants buna fido 
inducted by the defendants Nu.s. 1 and 2. 
For the portions so excepied the Court 
passed a decree that the plaintiffs would 
get rent at tlie prevailing rate from the 
defendants No.s. d to 8. 

Against the said decision appeals were 
preferred by botli the partie.s and the Court 
of Appeal below while affirming the find¬ 
ings of the Court of fir.st instance on the 
question of plaintiffs’ title dismissed the 
suit in its entirety holding that the de¬ 
fendants had acquired a title by adverse 
possession. Tlie plaintiffs have tliereupon 
appealed to this Court, and two contentions 
have been put forward by Mr. Mitter who 
has appeared for them. Firstly, it has been 
urged that the defendants Nos. 1 and 2 
being wrong-doers, cannot be lielcl to have 
acquired a title by adverse possession 
unless that possession was exclusive and 
continuous, and if there were intervals 
during which they were not in actual posses¬ 
sion, it is the plaintiffs and not they, who 
are wrong-doers, that should be held con¬ 
structively to have been in possession dur¬ 
ing those intervals. Nextly, it has been 
urged, that there is no finding in the judg¬ 
ment of the lower Appellate Court nor has 
any investigation been held by that Courton 
the question as to what was the condition 
of the lands about 12 years before the 
institution of the suit, such as would be 
necessary to determine the character and 
e.xtent of possession which would be suffi¬ 
cient to confer a title on the defendants 
Nos, 1 and 2. 
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With regard to the first, of Jhe aforesaid 
contentions, Mr. Mitter has relied, amongst 
others, on the cases of Trustees <nid Arfency 
Co. V. Short (1), Secretary of State v. 
ICrishnamoni Gupta {2), Basanta Kumar 
Royv. Secretary of Slate (3) and Clark v. 
Elphinstone (•!;. 

Now, the law on this point is well-settled. 
Lord Macnaghten in the case of Trustees and 
Agency C’o. v. Short (1) quoted with approval 
tlie statement of Baron Parke in Smith v. 
Lloyds (5), concurring in the judgment of 
Blackl)urn, C. J.. in McDonyiell v. McKinty 
(()) and the principleon whicli it was found¬ 
ed that "in order to bring a case within 
the Statute of Limitation there must be 
both absence of possession by the person 
who has the right and actual possession by 
another, Avhether adverse or not, to be pro¬ 
tected to bring the case within the Statute," 
and observed that " if a person enters upon 
the land of another and holds possession 
for a time, and then without having ac¬ 
quired a title under the Statute abandons 
possession, the rightful owner on the aban¬ 
donment is in the same position in all 
respects as he was before the intrusion 
took place." In Secretary of State v. Krish- 
namoni Oh/pta (2), the Judicial Committee 
of the Privy Council observed that “in 
order to sustain a claim to land by limita¬ 
tion under the Indian Act there must in 
their opinion be actual possession of a 
person claiming as of right bv liimself or 
by persons deriving title from him," and 
their Lordships held that "the possession 
of the Government was in fact determined 
by the submergence of the land which then 
became derelict and so long as it remained 
in that state no title could be acquired 
against the true owner." InBasanta Kumar 
Roy y. Secretary of State (3), the Judicial 
Committee observed that there could be no 
continuance of adverse possession when 
the land is not capable of use and enjoy 
ment.so long as such adverse possession 
must rest on de facto use and occupation 


I 

L 


(1) (18f8) IS A. C. 793; 58 L. J. p n 4 - so t 
C77; 37 W li. 433; 53 J. P. 132. 59 L. T 

{2) 29 C. 518; 4 Bom. L. E. 537; 6 C W N ni- 9 . 
.A. 104;8 Sar. P. C. J.269 (P. C.) 

13) 40 Ind. Cas. 337; 44 C. 858; i p. l W so?- w xt 
.0.505; 21 C. W. N. 642; 15 A. L J sqq. A 
J.487; 19 Bom. L. R. 480; (1917) M. W N bio f 
W. 117; 22 M. L. T. 310; 44 I. A. 104 (P C 1 ® ^ 

(4) (1B61) 6 A. C. 164; 50 L. J. P. C 29 ^ 

(5) (lc-54) 9 Ex. 562; 2 C. R. 10C8; 2 W R 971 
E. R 240; 23 L. 3. Ex. 194; 22 L. t. 

W io Ir. L. R. 514. * 


and that the real owner does not discontinue 
his pos.session so long as the land is dilu- 
viated. There can be no question that 
adverse possession to be elective must be 
possession adequate in continuity, in publi¬ 
city and in extent of area, and must be 
actual, visible, exclusive and hostile also, 
that tlie doctrine of constructive possession 
cannot be njtplicd in favour of a wrong¬ 
doer whose possession is confined to the 
area of which lie is in actual occupation 
[Ifadhamoni Debt v. Collector of Khulna (7), 
Kaicab Bahadur of Murshidahad v. Gopinaih 
Mandal (S), Wall Ahmed Choivdhry v. Tola 
^leah Choivdhry (9) and Jogendra Nath Boy 

Baladeo L«5(10).] A series of isolated acts 
of trespass Avitli no continuity of possession 
would fall short of the requisite, and if, 
in fact, tlierelias been interruption, posses¬ 
sion during sr.ch interruption must be 
deemed to be with the person having the 
lawful right. It must also be actual as 
opposed to ideal i)0.ssession [Clarkw. Elphins- 
tone (4).] 

In fjider to apply tliese principles to the 
facts of I he case before us, we have examined 
the findings of tlie Courts below with some 
degree of care. Mr, Mitter has contended 
that the findings of the Court of Appeal 
lielow in so far as the}’seemed to indicate 
that there were breaks in the possession of 
tlie defendants would prevent the operation 
of the Statute in llieir favour. He has con¬ 
tended that when the lower Appellate Court 
observed in its judgment that "it cannot 
be said that the defendants Nos. 1 and 2 
relinquished possession of the land" as 
soon as a particular tenant surrendered the 
land, or observed that " the intention of the 
defendants Ncs. 1 and 2 was to be looked 
to the said Court took an incorrect view 
of the law, inasmuch as the defendants 
Nos. 1 and 2 as trespassers can scarcely he 
expected to make a formal relinquishment 

of or to entertain the intention of abandon¬ 
ing the lands. He has argued that the inten¬ 
tion of the defendants w'as a matter of no con¬ 
sequence and relied in support of his con- 
^ntion iipon a passage in Ligbtwood On 
Possession of Land, page 61, where comment, 
ingon the case of Trustees and Agency Co.y 
Short (1), the author says; "In o^er 


n ^ 4 C. W. N. 597; 2 Boro. L 

(p.cf 

(ojii c. 

(10) 35 O. 961; 6 C. L. J. 735; 12 C. W. N. 127. 
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words the civil possession is not only out 
of the trespasser, but is vested again in 
the owner. This result seems to depend on 
the failure of the physical element in posses¬ 
sion, and it is not necessary to refer 
especially to the intention. The possessor 
has, in fact, discontinued his occupation 
whether he intends to return or not.” 

Dr. Basak appearing for the respondents 
has argued, on the other hand, that upon 
the findings of the lower Appellate Court 
tliere is no room for the application of the 
principles enumerated above, for those 
findings do not indicate such interruption of 
possession as would vest the real owner 
•with possession in the interim. 

As already mentioned, we have carefully 
examined tlie findings. We have come to 
the conclusion that the findings of the 
Trial Court on the question of the intermit¬ 
tent character of the possession of the 
defendants Nos. 1 and 2 liave to a very 
large extent been displaced or modified by 
the lower Appellate Court, and, in fact it 
has been found by that Court that during 
the intervals that there were no tenants on 
the lands, the defendants Nos. 1 and 2 were 
in khas possession thereof. It was contend¬ 
ed that this finding as to Ichas possession is 
not based on evidence and consequently 
not a finding of fact but the mere statement 
of a legal position which, in the opinion of 
the Court, was acquired by the defendants 
Nos. 1 and 2 by reason of their tenants 
having left tho lands. We are satisfied 
that this finding is based on evidence and 
must be treated as a finding on a question 
of fact. In any event, the intervals, if any, 
during which the lands were without tenants 
were of comparatively short durations and 
the other circumstances of the ca.se are 
wholly inconsistent with an inference that 
the possession of the said defendants had, as 
a matter of fact, come to an end. It is true 
that once in fact, there has been cessation of 
possession the question of intention is wholly 
immaterial, but in determining Avhether 
there has been discontinuance of possession, 
intention cannot altogether be left out of 
acco^ij For after all, the adverse character 
of possess] -n must be based to a certain 
extent on tlic ii.lenlion to exclude the real 
owner. Ihe first of the two contentions must, 
therefore, fail. 

As to the second contention referred to 
above, reliance has been placed upon the 
decision in Mirza Shamsher Bahadur v. 


Munshi Kiinj Behari Lai (11), and the cases 
upon which it is based. In our opinion liaving 
regard to the character of the lands in suit 
whiclu according to the pleadings of the 
partie.s and tlie eviiiencc in tiie case, were 
lands jiiaiuly in tlje occui)iUiorL of ti'iianls 
during the greater part of the period, no 
further investigation into the matter was 
necessary. Tliis contention, therefore, must 
also fail. 

In this view of the matter, we think 
the judgment of the lower Appellate Court 
was right, and we accordingiy dismiss the 
appeal with costs. 

z K Appeal dismissed. 

(11; V2 C. w, N. 273; 3 M. L. T. 212; 7 C. L. J. 
414. 


BOMBAY HIGH COURT. 

Original Civil Juuisdiction’ Appe.vl 

No. 12 OF 1921. 

Civil Sdit No. 1803 op 1923. 

August 5, 192-1. 

PressrttMr. Justice Marten and 
Mr. Justice Kincaid. 

BAI UOSIBAI— Plai.\'tipf- 
Appellant 
versus 

B AI D H an B a 1 —D r fe x i> a n t — 

Respondent. 

Tra-Hfct' of Property .lot (/T of s. .>7— 

Con'.ntci Act {iX of -.^klUr, dnly of - 

trHirs cocemint, non-disclosure of Purchaser, ichcthcr 
can rcjntdiatz contract -liijht of rcpudiotioii, irkcn 
should bi exercised—Waiccr. 

Til'* is hound t" disclose to tho huyei’ any 

mitn-iij defect in the prop.Tty of wliu-li the seller is 
and the buwr is not auMre and which th- buyer 
could not with ordinary care discover. [\\ 5:)D. col. l.j 
Xottiuokani Patent Prick and Tile Co. v. iJutler. 
nsSo) 15 Q. B. r>. 201 nl p. 271 on Appeal ilBSOi 10 
O. H. D. 77H at pp. 781. 787; 55 L. J. Q. H. 280; .)4 
1 T -HI' 31 W- li. 103, Cnrlish \\ Salt, ( IOOj) I Ch. 
nh 75 li. J. Ch. 175; 51 W. K. 211; 01 J.. T. \\ 
In re Jackson an I Hadsn's Contract, (190G) I Oh. 112; 
75 L J. Oh. 220; 91 L. T. 418; 51 \V. U. 4;U and 
V. /;« f/ r.y, (1007- 1 Oh. 50) at p. Gi)0; 7G L. 
J Ch 330; 00 L. T. 53). r.-ferrcfl to. 

'Anc-nissiun t) mak^ such a disclosure- nmy ha a 
fraud within t'le incaniiii< of s. 17 (.5) of the Contract 
Act and so ivnd . r the contract voiduhle at the option 
of th - piuvhaoer. if his c./>nsMit to the agreement 1ms 
caufl.'d hv the fr.iud. [j5ii-J 
A restrictive covenant with regard to the properly 
sold is a malcriai defect in title which must l)c 
’socciiicallv hought to tiie uotiha < f the buyer and its 
nou-disclo'sure by the stdlor would entitle the buyer 
to rescind the contract, fp. 599,001.2.] 

Reeve v Pei’ridge, (1888) 20 (j- B. D. 523; 57 B. J. 
Q. B. 2C5; 58 L. T. 83C; 36 W. R. 517; 52 J. P. 519, 
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In re White and Smith's Contract. -ISOG' 1 Ch. 637; 
«5 L. J. Ch. 481; 71 L. T. 377: U W R. 424 and 
i7i?*e JIardicke rin<l Lii'shi'.-f ('ontrnct. (IGOlj 2 Cli. OGG 
at p. 000; 70 L J. Ch. 811; ju W. R. 2U; 83 L. T. 
402; 17 4'. L. H, 772. lofen'fd to. 

The inirdinsor’s liirht >■( repudiation must 1)C exer¬ 
cised, it it is ti> he ext.'i’ois^^'d at all, as soon as llie defect 
in titleis a.seertained. : p-<"‘03. col. 2.] 

Ilalkett V. I)udh'!,..V^i)n 1 (’h. 500 at p. OOd; 70 L. 
J. (’ll. 3::0; !'0 L T. 330, f<dlo\vc-d. 

^\aiver imi.'t an intentional act with knowlcdj^e 
and eaiiuor lx- ptvsmncd. fp. GOO, col. 2.1 

Earl nf Ditriileii v. Propricf>.r.-i of London, Chatham 
and Dorcr Raihrai,, iimi) 2 H. 1.. 43; 30 1.. J. Ch. 
4(H; 10 L. T. 217; io \V. K. el7, rcdied on. 

Appeal from llie judgment of Mr. Justice 

Shah. 

Mr. Cohman (with him Mr. Kanga), for 
the Appellant. 

IMr. Mttrishi (with him Mr. Kania), for the 
Kespondent. 

JUDGMENT. 

Ma,rten 9 J.—This is an appeal from 
the judgment of Mr. Justice Shah dismiss¬ 
ing the plaintiffs’ suit for specific perform¬ 
ance, and allowing the counter-claim of 
the purchaser, defendant Xo. 1, for the re¬ 
turn of her deposit of Ks. 5,000. The liti¬ 
gation turns on a restrictive covenant con¬ 
tained in the conveyance of September 24, 
1918 (Ex. CJj, fi'oiii the then owners of the 
Forjelt Street estate, and on a similar cove¬ 
nant in the subsequent conveyance of June 
14, 1920 (Ex. C), to the original plaintiff's 
Nos. 1 and2andPestonjiEduljiMistrysince 

deceased. The latter is now represented b}’ 

his administratrix Bai Dosihai, who is the 

original plaintiff Xo. 3 and the present sole 
plaintiff. The original plaintiffs Nos. 1 and 
2 have become insolvent, and are now repre¬ 
sented bj the Official Assignee, the orecprit 
defendant No. 2. ^ 

I will refer to the above covenant as the 
7h feet covenant, and it runs as follows *_ 

“That no building or other structures 
whatsoever whether temporary or perma¬ 
nent and no tree or shrub shall at any time 
be built, erected or placed or planted or 
suffered to be or to grow on anv part of the 
land and premises hereby granted conveyed 
and transferred within a distance of 74 feet 
from the soiirth-western boundary line of the 
plot hereby granted, conveyed and transfer¬ 
red and dividing the said plot No. 12 on the 
vendor’s said Forjett Street estate" except 
with the consent of the v#»ndor or others 
the owners for the time being of th^ 
plot No. 12." 

The suit property thereby conveyed anW 
subsequently sold to the first defendant wm 


plot No. 11 on the Forjett Street estate. 

If one turns to tlie plan (Ex. H in this 
Court;, the suit property is there shown as 
lying to iJie north or north-west of the double 
line coloured green and orange. Plot No. 12 
which had the benefit of this restrictive 
covenant lies to the west or south-west of 
tlie suit property. The earlier conveyance 
of September 24, 1918 (Ex. Gj had contained 
a similni-covenant b}' the then owners of 
plot No. 12 as regards the land retained by 
them. TJic result of this mutual covenant 
was to ensure a strip of 15feet of open space 
r?>., 7}j feet on either side of the boundaries 
of plots Nos. 11 and 12. 

In fact the 7! feet covenant was broken 
by the original plaintiffs, for in 1921 or 
thereal>oiits a building was erected on the 
suit land, wliich for a length of about 40 
feet was only 2\ feet instead of 7J> feet from 
the boundary line of plots Nos. 11 and 12, and 
it is not shown that this was done with the 
consent of the owner of plot No. 12. This 
building is marked Con the above plan.The 
portion hatciied red represents the portion 
built in breach of tlie 7^ feet covenant, and 
represents an area of 40 feet bv 5 feet or an 
aggregate of 22 square yards. I may 
here explain that the northern-most land 
coloured green re[)resents hilly ground, 
and that the adjoining open space coloured 
purple represents ground wdtich was hillyj 
but which has since been levelled to the level 
of the first floor of the suit building, so we 
are told by Counsel. 

Now when the original plaintiffs came to 
sell the suit land to the purchaser for 
Rs. 66,000 under the suit contract of Septem¬ 
ber 8, 1922 (Ex. B), they not only omitted to 
disclose to the purchaser the fact that Ih^is 
building was erected in breach of the 7} 
feet covenant, but they did not even dis¬ 
close to the purchaser the existence ,of the 
covenant at all. This in the absence of 
any explanation was a serious breach of 
their duty as vendors, and might entitle the 
purchaser to repudiate the contract on 
discovering the true facts. 

The English authorities are clear and 
emphatic as to the duty of a vendor to dis¬ 
close material defects, and I need only refer 
to Nottingham Patent Brick and Tih Co. 

V. Butler (1;, Carlish v. Salt (2), In re 


fl) (1885) 15 Q. B. D. 261 at p. 271 on Appeal (1880) 
16 Q. B. D. 778 at pp. 786. 787; 55 L. J. Q- B. 280; 
54 L. T. 444; 84 W. R. 405. 

(2) (1906) 1 Ch. 335; 75 L. J. Ch. 175; 54 W. B. 
244; 94 L. T. 58. 
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Jackson and Haden's Contract (3) and 
Halkett v. Dudley (4). No Indian author¬ 
ities were cited to us, but under s. 55 
(1) (a) of the Transfer of Property Act, the 
seller is bound to disclose to the buyer any 
material defect in the property of which tlie 
seller is and the buyer is not ^ aware, and 
which the buyer could not with ordinary 
care discover. Under the concluding 
words of s. 55 an omission to make such 
a disclosure is fraudulent. Frima iacie, 
therefore, such an omission may be also a 
“fraud" as defined by s. 17 f5) of the Indian 
Contract Act, and so render the contract 
voidable at the option of a purchaser under 
s. 19, if his consent to the agreement has 
been caused by the fraud. Or else a pur¬ 
chaser may sue for rescission under s. 35 of 
the Specific Relief Act. See ill. (a). 

It is argued by the plaintiff s Counsel 
that though the defendant had not express 
notice, she had constructive notice of this 
covenant inasmuch as cl. 6 of the suit 
contract states that “the property forms 
part of a building estate," and cl. 17 
states that the purchaser has to erect bound¬ 
ary walls “in conformity with the covenant 
in that behalf contained in the conveyance 
in favour of the vendors dated June 
1920." It is accordingly argued that the 7V 
feet covenant is a usual one to find in a build¬ 
ing estate, and that the reference to the 
conveyance of June 1-1, 1920, gave notice of 
all its contents. In my judgment both 
these contentions are unsound. The recitals 
and cVs. 1 and 10 make it clear that the 
sale was to be free from incumbrances. By 
cl. 7 the vendors were to make out a 
marketable title free from all reasonable 
doubts, claims and demands. sul)ject to the 
special provisions of'cls. 1, 5 and G. Now 
cl. 4 related to a mortgage, which was 
to be re-conveyed, cl. 5, to a disused 
water trough, and cl. G, to the title-deeds 
being in the possession of the original own¬ 
ers of the building estate. So none of 
these clauses really affects the question, for 
I cannot accept the suggestion that the 
mere reference to a building estate would 
imply the existence of such a covenant as 
the 7^ feet covenant. 

Turning next to els. 15, 16 and 17, 


chaser. Clause 16 refers to the .strip mark¬ 
ed “open space" on the plan Ex. II which 
lies on the south or south-east of the suit 
building. It is agreed by Counsel before 
us that the reference in cl. 16 to the 
“south-west" is an error. The effect of 
cl. 16 is that tlie whole of this open 
space is to be left unbuilt upon and open to 
the sky, and that the purchaser is to get the 
corresponding 5 feet on the other side of 
this southern boundary. So in all there 
would he an open space of 20 feet. It ap¬ 
pears that there was a contemporaneous sale 
of this southern adjoining land to the father 
of the defendant’s daughter-in-law, and it is 
said that cl. 16 embodied the mutual agree¬ 
ment of all parties, but nothing turns 
I think on this. The materiality of cl. 16 
is that indirectly it would force the de¬ 
fendant to comply with the 7feet cove¬ 
nant so far as regards this southern strip, 
except that she would not be prohibited 
from planting shrubs, or perhaps trees. 
Then cl. 17 dealt, as I have said, with 
the boundary walls on the north-east and 
west sides. 

Accordingly the contract contained ex¬ 
press reference to many special matters 
including some of a restrictive nature. In 
my judgment, therefore, a purchaser^might 
fairly assume that every material fact had 
been disclosed. He would certainly never 
expect to find tliat a serious restriction, 
such as the 7!- feet covenant was never 
even mentioned. Nor, 1 think, would the 
mere reference to tlie deed of June 14, 1920, 
ill connection witli another matter, viz., 
l)oundary walls, put him on his guard in 
this respect, or oblige him to look at this 
deed to see if it contained anything beyond 
what the vendors said it contained. It 
must be clearly remembered that it was the 
duty of the vendors to disclose the existence 
of the covenant, for it was a material defect 
in their title. They knew their own title 
and the purchaser did not. The English 
cases of Reeve v. Berrideje (5), In re White 
and Smith's Contract (6) and In re Haedicke 
and Lipskis Contract (7) illustrate the neces¬ 
sity of an express and full opportunity of 
inspection of a lease if a purchasei is to be 
bound by onerous and unusual covenants 


cl. 15 deals with certain rights of way 
and drainage, etc., for the benefit of the pur- 

(3) (1903^ 1 Ch. 412; 75 h. J. Ch. 220; 94 L. T. 418; 
54 W. R. 434. 

(i) (1907) 1 Oh. 590 at p. 600; 76 h. J. Ch. 330; 96 
h. T. 539. 


(5) (18:!8) 20 Q. B. D. 523; 57 L. J. Q. B. 265; 58 

,.T8.i6; .36 \V. R. 517; 52 J. P. 549. ^ 

(6) (1836) 1 Ch. 637; 65 L. J. Ch. 181; 74 L. T. 377; 
4 \V. R. 424. 

(1901) 2 Ch. 666 at p. 669; 70 L. J. Ch. 811; 50 
V. R. 20; 85 h. T. 402; 17 T. L. R. 772. 
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■which are not specifically mentioned. A 
mere reference to tiie lease itself is insuffi¬ 
cient. I may niso refer to Cn.r v. Coveiiion 

(3) and hi rr Morsli and Granville a)). So, 
too, if one turn.- to the definition of “notice” 
in s. o ofthe Tram^fer of Property Act, I 
think it cannot he said liere that tliere was 
any wilful ahstention from any enquiry or 
search which the purchaser ought to have 
made or any gross negligence on her part 

hefore she entered into the contract. 

In my judgment, therefore, the suit con¬ 
tract did not give constructive notice of the 
7^ feet covenant to the purchaser. It fol¬ 
lows, therefore, that, having regard to this 
covenant, the vendors were not in a position 
to carry out their contract, viz., to sell the 
property' free from all incumbrances, unless 
at any rate they could procure a release of 
the T.V feet covenant and a waiver of all 
past breaches of it from the owners of plot 
Ko. 12. 

The plaintiff, however, contends that the 
purchaser has waived her rights under the 
contract inasmuch as the purchaser’s Solici¬ 
tors in their requisitions and correspond¬ 
ence only took objection to the covenant 
so far as regards the existing building “C” 
and not as regards the rest of the land, and 
were content to ask for the consent of the 
owners of plot No. 12 to the erection of 
such building and that such consent was 
obtained in time, tliough not until after the 
defendant had purported to rescind 

Alternatively the plaintiff says that as¬ 
suming the purchaser hadariglit of repudi¬ 
ation on discovering the true facts, she 
was bound to exercise that right promptlv, 
and that hy treating the contract as sub¬ 
sisting after the discovery of the defect she 
precluded herself from exercising the 
right of repudiation at a subsequent time 
■without first giving the vendors a reason¬ 
able time to cure the defect, which in fact 
she did not do. 

This alternative point does not seem to 
have been argued in the Court below 
and was only advanced before us at a late 
stage in the arguments. But as it seems 
to me to be the crux of the case, and to 
derive direct support from the equitable 
principles enunciated in Halhett v. Dudley 

(4) and several earlier authorities. I 
will proceed to deal with it at once, 

__(®) (1862) 31 Bsav. 378; 8 Jur. (h. s.) 1142- 7 I t 

L- T. 
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Turning in the first place to the facts, 
it appears from the two letters of Septem¬ 
ber 21, 1922, from thevendors’Solicitors that 
the title-deeds or copies thereof were sent 
to llie purchaser’s kSolicilors on that day. 
Tills was in accordance w’ith cl. 3 of the 
contract of September 8, 1922. Accordingly 
the purchaser's Solicitors must have discover¬ 
ed the defect in the title somewhere between 
September 21 and November 1, w’hen they 
sent ill their requisitions, Ex. F. These re¬ 
quisitions w’ere with reference to the ad¬ 
joining Block ‘B’, but by agreement were 
treated as being repeated as regards the 
suit property block ‘C’, the title being a 
common one. 

The material requisitions are Nos. 1 and 
3 apart from certain general requisitions of 
a fishing nature such as Nos. 8 and 9. Eo- 
quisition No. 1 asked if plot No. 12 had 
been sold, and whether the present owner 
of plot No. 12 was bound by the cross¬ 
covenant. Requisition No. 3 stated that 
the suit building was a breach of lhe7J- feet 
covenant, and asked if the consent of 
the owner of plot No. 12 had been obtained 
and registered. If so, it was to be hand¬ 
ed over on completion. If not, it must 
be obtained and registered. A note at the 
foot stated that the requisitions were sent 
in “subject to further requisitions arising 
from the papers not heretofore produced 
and to searches...and from the vendors’ 
answers to these requisitions.” 

On November 6, the vendors answered 
requisition No. 1 by stating that they w*ere 
not aware whether plot No. 12 had been 
sold, but whoever might be theowmer w'ould 
be bound by the cross-covenant. As regards 
requisition No. 3, after explaining that an 
open space had been left on the south in¬ 
stead of the west, and the reason therefor, 
the vendors stated that it was not necessary 
to obtain the consent of the owmer of plot 
No. 12, and that no objection had been 
taken by him to the erection of the build¬ 
ing. 

I now turn to the correspondence, Ex. 
p. It is somewhat confusing that part of 
it (viz.. Ex. C to the plaint) deals with the 
suit property, and the rest of it (viz.^ Ex. 

D to the plaint) Avith the adjoining block 
B. and that we have no single copj’ of the 
whole correspondence before us in order 
of date. But dealing first Avith Ex. C to 
the plaint, the purchaser’s Solicitors wrofco 
an important letter on November 7. It 
they said ;— 
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“As at present advised, our client will 
decline to complete the purchase unless 
your clients produce the written consent of 
the owners of the said plot to the present 
building having been built in contraven¬ 
tion of the agreement with his consent duly 
registered. Please let us know what your 
clients have to say about the same." 

They also asked for the conveyance of 
September 24, 1918. (Ex. G) to consider 
the vendors’ answers to requisitions,^ and 
they also required production of the original 
title-deeds of the building estate under 
cl. 6 of the contract. The reference to 
Ex. G is explained by the local practice in 
Bombay to dispense with an abstract of 
title and to hand the deeds backwards and 
forwards according to whether requisitions 
have to be made or answered. The other 
reference may be explained by the infer¬ 
ence that up to that time the purchaser 
had only seen certified copies of the earlier 
deeds, and not the originals, which under 
els. 6 and 11 had to be produced by the 
vendors, but at the cost of the vendors and 
purchaser in equal shares. 

Now stopping there, the purchaser up to 
this point did not exercise her right of re¬ 
pudiation ; but on the contrary was treating 
the contract as subsisting ; and calling on 
the vendors to take steps in pursuance 
thereof which would cause them expense. 

In my opinion, therefore, it was unfair 
conduct on the purchaser’s part to cancel 
the contract eleven days afterwards with¬ 
out any further warning, as she purported 
to do by her letter of November 18, and to 
call for the return of her deposit. 

On November 20, the vendors Solicitors 
replied that the purchaser had no right to 
do this, and that they would write further 

after seeing their clients. . . 

On December 4, the vendors’ Solicitors 
wrote saying that the vendors would pro¬ 
duce the consent of the owner of plot No. 12 
to the suit building, and asked for the draft 

conveyance to be sent. 

Then followed on December 6 another 
important letter from the purchaser’s Solici¬ 
tors, in which, after referring to their letters 
of November 7 and 18, they said it was 
useless to rely on the mere promise to pro¬ 
duce the consent in question, and absurd 
to ask for the draft conveyance before 
such consent was produced. The letter 
ends:— 

“In the absence of such consent and hav¬ 
ing regard to our letter of the 18th ultimo, 
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we have stopped further investigation of 
title in this matter, and our client declines 
to do anything further till the written con¬ 
sent is produced. We have again fo 
call upon your client to return the earnest- 
money with interest.” 

Despite the concluding sentence, I read 
this letter as meaning that the contract is 
still subsisting, but that nothing fur¬ 
ther will be done in it till the consent is 
produced. 

This view is borne out by the next two 
letters. The vendors’ Solicitors at once re¬ 
plied on December 7, saying that their 
client was arranging to produce the con¬ 
sent, and that it would be produced before 
completion. They also held the purchaser 
to her agreement, and again asked for the 
draft conveyance. 

On december 8, the time fixed by cl. 8 
for completion expired. 

On December 18, the purchaser’s Solicitors 
wrote saying that their client had waited 
for eleven days more to see whetlier the 
consent would be produced, and did not 
propose to wait any longer. The letter then 
went on :— 

“We, therefore, hereby give notice to 
your clients through you that if your clients 
fail to procure and produce such consent 
and make out a marketable title free from 
reasonable doubt within a fortnight from 
date hereof that is on or before January 
2, 1923, our client will put an end to the 
contract and treat the same as cancelled." 

1 draw particular attention to the final 
words “our client put an end to the con¬ 
tract.” To my mind ill is letter clearly 
showed that up to this date the contract 
was subsisting, and no right of repudiation 
finally exercised. 

The vendors replied on December 19 and 
January 2, pointing out the unfairness of 
their notice at Christmas time, and the prac¬ 
tical difficulties thereby caused. On Jan¬ 
uary 11, 1923, the purchaser’s Solicitors 
wrote calling for the return of the earnest- 
money on the ground that, the contract 
for sale herein now stands cancelled hy 
reason of jmur client’s failure to comply 
with the requisitions contained in our 
letter of December 18 last within the time 
thereby appointed.” It will be observed 
that this final cancellation is based on non- 
compliance with the notice of December 
18, and not on any alleged earlier can¬ 
cellation which had only been conditionally 
waived, 
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On January 10, the vendors’ Solicitors 
■wrote saying that they had arranged to 
obtain the consent, and they annexed the 
form of coiisenl. On Febrnaiy 5, this con¬ 
sent (Kx.F) "^vas signed by the owner of 
plot Xu 12, and on February 0 it was sent to 
the purchaser's Solicitors. It appears to 
have been registered on April 23, 1923. 
The vendors then instituted this suit on 
Aia-il 30. 1923. 

As regards the other correspondence (Ex. 
I) to the plaint) I need only refer to a 
second letter of November 18, 1922, from 
the purchaser's Solicitors in which the}^ 
refer to an interview between the respective 
Solicitors. The precise date of that inter¬ 
view is not stated, and it ai^pears from the 
vendors' reply of November 20 that they 
disputed the purchaser's vei'sion of tliat 
interview and also alleged that it was held 
“expressly without prejudice." So, as no 
oral evidence was given on the point, I 
leave it at that. Plaintiff's Counsel relied 
on a letter of February 26, 1922, from the 
purchaser's Solicitors, in whicli the letter 
said that the present position was due to 
the vendors' dilaloriness over the consent, 
inasmuch as the purchaser liaving insuffi¬ 
cient monies of her own had originally 
arranged to raise port of the purchase-money 
on mortgage of the suit property, but 
that the intending mortgagee had got tired 
of waiting for the consent and declined to 
do anything further. 

Now the view which the learned Trial 
Judge took of the above correspondence 
over the suit property is this. He said: 

“My view of the correspondence is tliat 
though the defendant No. 1 was ready to 
accept the consent of the owner of plot 
No. 12 with regard to the breach of the 
covenant as sufficient to induce her to 
accept the agreement, I am not prepared 
to hold that there was in any sense a waiver 
on her part of the right which she had to 
put an end to the contract in virtue of the 
non-disclosure of this restrictive covenant. 
The facts which have been relied upon 
as constituting a w’aiver on her part are as 
stated in the letters of December 8 and 18, 
1922. It is urged that she had been ready and 
willing to accept the consent of the owner 
of plot No. 12 to the existing breach of the 
covenant as sufficient. The correspondence 
disclosed that fact ; but I am unable to read 
the correspondence as constituting a waiver 
on her part Eof the right which she had 
The letter of November 18 is definite and 
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is clearly indicative of a desire to exercise 
her right to rescind the contract. I do 
not read the subsequent letters of Decem¬ 
ber 8 and 18 as waiving that right in any 
sense, but as giving a further opportunity 
to the plaintiff if the consent was obtained 
within fifteen days from the date of the 
letter of December 18 to induce her to give 
up her right of rescinding the contract; 
but as that was not done, I do not think 
that it could be maintained that she gave 
tip that rigid." 

Then further on the judgment proceeds:— 
“My finding, however, on issue No. 9 
is tliat the contract was properly put an 

end to I)y the letter of November 18, and 

also by the letter of January 11." 


I understand the learned Judge tluis to 
hold that there was never any waiver either 
absolute or conditional of the right of re¬ 
scission ; that the purchaser only gave the 
vendors a chance to induce her to change 
her mind by procuring the consent ; that 
it always remained optional for her to in¬ 
sist on rescission wliether or no the consent 
was obtained in due time ; and that accord¬ 
ingly the contract was validly rescinded by 
her. With great respect I am unable to 
agree with that view of the correspond¬ 
ence. I r ^ad the purchaser’s requisitions 
and letters as treating the breach of the 
7', feet covenant as a defect in title, but 
one which the vendors were required to 
remove by obtaining the consent in ques¬ 
tion.. This is, I think, clear as regards 
the original requisitions and the letter of 
November 7. 


But even if a different construction was 
placed on the subsequent letters, what 
right had the purchaser suddenly to re¬ 
scind the contract on November 18 in tlie 
face of her previous requisitions and letters. 
It cannot be justified on the ground of 
agreement or even acquiescence for the 
vendors promptly and persistently repu¬ 
diated her alleged right. What right the^ 
had she in law? Nowhere the judgment 
of Lord Parker (then Parkar, J.), inHalkett 
v. Dudley (4) is, I think, of great 
value. The main portion of the head-note 

runs : , 

“A purchaser's right to repudiate tne 
contract is an equitable* right arising from 
want of mutuality, and may be a defence 
to an action for specific performance; hut 
in order to avail himself of that defence 
he must repudiate the contract as soon 
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as he finds that the vendor cannot make a 
good title.” 

In that ease in January 1905,^ there 
was a consent-decree for specific per¬ 
formance and a reference to title. In 
February the abstract was delivered, 
and in April requisitions were deliver¬ 
ed, one of which related to a restrictive 
covenant on a small part of the proi)eit>. 
These requisitions were answered, and 
further requisitions sent and anssvei*ed and 
repeated. On December 8, 1905, tlie vendor 
contracted for the release of the restrictive 
covenant. On December 22, the purchaser 
repudiated the sale contract for want oi 
title. On January -1, 190G, the restrictive 
covenant was released. Tlie matter attei- 
wards came before the Judge on two sum¬ 
monses by the iiurchaser, tlie one to be cih- 
charged from his purchase and the othei 
to var 3 ^ the Master’s Certificate of Novembei 
14, 1906, finding that a good title had been 
made, and that it was first shown on Decem¬ 
ber 8, 1905. . , 

Turning to the judgment, Parker, J.. said 

(page 596/ :— . i • . 

“The purchaser puts his case in this wa\. 
He says, first, that a purchaser discovering 
a fatal defect in the vendors title has a 
right to repudiate the contract; secondly, 
that this right is unatfected by the decree 
for specific performance; thirdly, that he 
did repudiate the contract on ^ r 

1905, or at anj’ rate on December 1-, l.)0o, 
before the objection as to tlie restrictive 
covenants had been removed;...Now 1 think 
it is reasoiiablj' clear on the authorities 
quoted to me that, before decree, a pui- 
chaser who becomes aware of a defect in 
the vendor’s title, which defect cannot be 
removed without the concurrence of a third 
party whose concurrence the vendor has no 
power to require, may (except possibly in 
the case of trilling matters wliicli the 
Court would at the vendor’s instance treat 
as matters of compensation or abatement 
of purchase-monej") repudiate his contract, 
and that such repudiation will be a bar to 
any relief being subsequently given by 
way of specific performance at the vendor s 
instance, even though the defect has been 
removed before trial. I do not tliink that 
this right is more than an equitable riglit 
affecting the equitable remedy by way of 
specific performance. If a vendor con¬ 
tracts that he will, at a future date, convey 
to a purchaser land which does not 
•Pages of (1907; 1 Ok. 
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date of the contract belong to him^ but to 

which he acquires title before tlie day upon 
which, according to the contracl, the p.ir- 
cliase is to be comjileted, 1 do not sec v. !i\, 
in princii>le, he should not be able lo^ 
recover clamaa'e.s for breach of contiact it 
the purchaser fail to complete at the date 
fixed for completion. If this be so, tlio 
right of repudiation in question mu./ be 
distinguished from the Common Law riglit 
of rescission, and arises out of that want 
of mutualitv wliieh, unless waived, is gen¬ 
erally fatal’ to relief by \yay of spccihc 
performauee. The jioint is touched on, 
though it is left open, in theoascol' Hi flamy 
V. Debeuham, (lOi; and the c•a^e u^iury 

V. Untcher (11) to which I will reler pre- 
senth', is further material on the point, 
but it is, in my opinion, equally edenr that 
this riglit of repmliation. wlialevcr be its 
true nature, must be excreise.l, if it is to 
be exercised fit all, as soon as the delect 
is ascertained. If, after nsccitaining the 
defect, (he pnrclia.ser still treats the con¬ 
tract as subsisting he does not retain the 
ri"hl to re]>udiate at any subseiiuent 
moment he maj' choose. Ihat is, I Hunk, 
the effect of the cases whicli were quoted 

to 

Scott 

y. Hntcher{ll) - - . 

Then after dealing with the first two of 

these cases, and citing part of the judg¬ 
ment in the third case, the learned Judge 

says at page 599* , . 

•T read that passage primarily because it 
appears to me to be relevant on the pomt 
as to what is tlie nature of this right of 
repudiation on which the purchasei in the 
present case relies, and it really ])oiiUs to the 
fact that it has nothing to do with the equit¬ 
able legal right of re.scission ; it is merelj' 
an ecpiitable right arising out of want of 
mutualitv, such as may possibly foim the 
ffi-ound of a defence to the peculiar re lef 
o-iven by Courts of Iviuity, nameljq leliei 
bv way of specific performance. 

' He tlien (piotes (page 599) the \ice-Chan- 

cellor as saying (page 60):— - 

nOi (ISDl) 1 Cli. 112; 00 L. J. Ch. IGC, 01 L. i. 

C. C. C. 51 .a p. 0(1; 12 L. J. Ch. 

9 U J. 

GJur. 817; 02 e'/'j,?.'2,jV J Ch l-'5- 6 

jJr lx. sTs'o; 2 L. T. 268; 8 W. h. 398; 123 U. K. 
498; 45 E. R. 126. 


he effect of the cases which were quoted 
0 mebvMr. Cpjolui, namely, Iloyyitti v. 
kott (12), Ey^ton v. Simmons [UV t^alisbury 
■ Hatcher(ll) SLiu\ M nrreli y. (wodyear {n). 


08 
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“In this state of things I am asked, on 
the ground of want of mutuality, to say 
that the plaiutitf is not entitled to any 
relief. I should he trainplingoiT all principle 
and authority, i£ I v. eie .to accede to such 
an argument. Even if the rule of mutuality, 
as it has been called, could be carried so 
far as it has been attempted to be carried 
in a case of tliis description, wJiich I do not 
say. still the conduct of the purchaser has 
been amply sutlicient to exclude him from 
the benefit of any such argument. With 
full notice of the state of the title, he 
pursues the investigation of it, and obtains 
the fulfilment of a requisition made by 
himself, and founded on the very state of 
the title. In my opinion, therefore, to 
relieve him from the contract -would, as I 
have already said, be contrary to all 
principle and authority, and discreditable 
to a Court of Justice.” 

Mr. Justice Parker then adds (page 599)*: — 

“It will be seen that the decision in the 
case, or rather the principle of the decision, 
rests really upon a waiver of the want oi 
mutuality in the contract." 

The learned Judge then goes on (na^e 
600;*:— 

“Now assuming here that the defect of 
title due to the existence of the restrictive 
covenants was such a defect as to give rise 
to the right of repudiation which I have 
been describing, was sUch right exercised, 
or did the purchaser still continue to treat 
the contract as in operation? I am of 
opinion that no such prompt repudiation as 
was required on the part of the purchaser 
has been proved, but that, on the contrary’ 
he continued after notice of the defect to 
treat the contract as subsisting, and to make 
requisitions and objections with a view to 
an inquiry as to the vendor s title wliich 
was proceeding in Chambers, an inquiry 
which would, of course, have been wholly 
useless if the contract had been e^ectually 
repudiated. ^ 

“It was suggested that the purchaser 
repudiated the contract as early as July H 
1905, at an interview or appointment before 
the Master; but even as late as November 
8, 1905, we find him delivering observations 
on replies to the requisitions, and such 
observations are not expressed lo be made 
without prejudice to some alleged prior 
repudiation. The first real attempt to 
lepudiate the contract was, I think, made 
before the Master on December 25 > Qn^ 

"i'agee of (1U17) 1 oK D.—fAU]---* 
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uhen the plaintiff was in a position to 
compel release of the restrictive covenants, 
und after that the defendant took no step 
to give effect to the repudiation tintil the 
■veiy end of March 1906, long before which 
the covenants had been released. 

It is not necessary for me to go so far as 
lo iiold that, by not repudiating promptly, 
the purchaser lost his right of repudiation 

. , • ; it seems to me that by 

treating the contract as subsisting after 
the discovery of the defect he did preclude 
himself from exercising a right of repudia¬ 
tion at a subsequent time before giving 
the vendor a reasonable time to cure the 
defect, and that thereafter his only safe 
course was to limit the time within which 
the defect must be removed and a title 
made out, if the contract was to go through. 

I here is no trace of any such course having 
been attempted in the present case. As I 
have said before, as late as November 8 the 
objection was insisted uponwithoutrepudia- 
tion, and the defect was in effect cured 

V attempted repudiation on Decem- 

ber in the same 5 'ear. 

Now hitherto I have assumed that the 
decree for specific performance did not 
ariect the purchaser’s right of repudiation; 
but I have come to the conclusion that, after 
a decree of specific performance, a defend¬ 
ant purchaser cannot repudiate the title or 
the contract without the leave of the Court.” 

Now, no doubt, that case is distinguishable 
on the facts because there the defect in the 
title was cured or agreed so to be before 
the purshaser repudiated: and also the 
purchaser could not repudiate without the 
leave of the Court having regard to the 
consent decree for specific performance. 
But the principles enunciated are closely 

here: they are stated by an Equity 
Judge of particular eminence; and they 

traced back to earliar decisions by 
ivnight-Bruce and Turner, L. JJ. 

I need not I think go through all these 
earlier decisions. But I may cite from the 
judgment in Afurreff V. Goodyear (14) which 
was decided in 1860. There the contract 
of sale was made on August 26, 1858, and in 
ills requisitions on title the purchaser 
^quired the concurrence of an heir-at-law. 
There at pages 449-451* Turner, L. J., said 
as follows :— 

07 that upon October 

io 5 o, notice was given to determine this 
c ontract, and that it must be treated as 

^ •images of (186011 De O F t i-3- 
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null and void. Now it is to he observed 
that, with a full knowledge of this objec¬ 
tion to the title, the defendant did not, 
in the requisitions whicli he made, take the 
objection, if he was entitled to take it, that 
the contract was void, upon the ground 
that the assignees had sold that to which 
thcj^ had no title. All that he said was, 
‘Procure me the concurrence of the heir-at- 
law’. He treated the contract, therefore, 
as a subsisting contract. I do not ent.r 
into the question whether he was or was 
not entitled to say that he would put an 
end to the contract. I am not by any means 
satisfied that he was. But supposing him 
to have been so, he treated tlie contract ’ 
as a subsisting contract at the time when 
he made the requisitions upon the title; and 
not only so, but after discussions between 
the Solicitors with respect to the title down 
to as late as October 19, 1858, this contract 
was treated by the defendant as a subsist¬ 
ing contract, and the concurrence of the 

heir-at-law required.Then comes this 

question: having treated the contract as a 
subsisting contract down to October 19, 
can the defendant, on October 23, four 
days afterwards, turn round and say, ‘I 
determine this contract, and require pay¬ 
ment back of the deposit which I have paid?’ 
I think that every principle, and I may 
add, every authority, is against the existence 
of any such right on the part of a purchaser. 
The defendant was bound to afford to the 
vendors a reasonable time to enable tliem to 
clear the title of this difficulty which existed 
upon it. I think that by the effect of the 
letters, and by the dealing upon the con¬ 
tract, llio defendant had put the case in 
the position of an ordinary case between 
vendor and purchaser. Mr, Langworthy, who 
argued this case very ably and very clearly, 
put the case thus:—He said, the purchaser 
is entitled to rescind the contract at once, 
upon the ground that there has been, not a 
fraudulent dealing by the assignees in putt¬ 
ing up the property for sale, but an attempt 
by them to sell that to which they must be 
taken to have known they had no title— 
the entire fee. Well, as 1 said before, the 
defendant might, if he pleased, have set 
up that at the time when he sent these 
requisitions as to the title; but he did not 
do so. I do not mean to say he could have 
done so with success. I do not go the length 
Mr. Langworthy caiTied his argument upon 
that point;...But I say* without any hesita¬ 
tion, that if a purchaser has any such right 
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as has been contended for and insisted 
upon on the part of this defendant it is a 
right he is bound to insist npon at the 
lirst moment; lie cannot play fast and loose, 
and say, ‘I treat tliis as a subsisting con¬ 
tract,’ and then afterwards suddenly turn 
round and say, T have a right to revert to 
my original position. I Iiave a right to 
destroy that contract, Avhicli for months 
and months, during the whole treaty of 
negotiation u])on the title, 1 have treated 
as a subsisting contract." 

So, too. in Haisbury's Laws of England, 
Vol. XXV, at page -103, it is stated in 
para. G92 :— 

“The purchaser’s riglit of repudiation arises 
as soon as the vendor's defect of title is de- 
linitely ascertained eitlier from the abstract, 
or from his replies to the purchaser’s requisi¬ 
tions...The right, however, must be exercis¬ 
ed immediately the defect is so ascertained. 
If tlie purchaser continues in negotiation as 
to the title, and thus treats the contract as 
subsisting, lie cannot repudiate at any sub¬ 
sequent moment lie may clioose, but* must 
give the vendor a reasonable time to remedj' 
the defect." 

The English authorities on the point 
being then clear, is there any reason why 
we should adopt different principles in 

India? No such reason has been shown to 

us. On the contrary these principles seem 
to me to be jiriiieiplcs of fairness and com¬ 
mon sense. As the lawyer may say; “One 
cannot approbate and reqjrobale—at any 
rate at the same time.” Tlie businessman 
may say: “You cannot sit on the fence 
and ask me to incur expenditure wliicli may 
at your pleasure prove useless. Eitljer 
rescind, or else give me a reasonable time 
to cure the defect." 

In saying this, I do not mean tliat the 
difference tliat used to exist in England 
between remedies at law and remedies in 
equity are to be introduced here. But the 
purchaser had at least twopossible remedies, 
viz., she could exercise her option of avoid¬ 
ing the contract under s. 19 of the Indian 
Oontract Act, or have it rescinded under 
s. 35 of the Specific Relief Act. But s. 19 of 
the Indian Contract Act also provides that 
instead she may insist that the contract be 
performed, and she be put in the position in 
which she would have been if the representa¬ 
tion made had been true. This, in my opinion, 
she in effect did by her requisitions Nos. 1 
and 3, and her letter of November 7, 
Further it is only fair to the vendors hero 
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to point out that the Avord “fraud ’ is not 
expressly mentioned anywhere except in 
the written statenient. There is no express 
issue on it, nor does the learned Jud^e use 
that word anywhere. Xordid the purchaser 
give auv evidence to the eltect that her con¬ 
sent to the suit contract was caused hy any 
fraud as is contemidated hy s. 19. lint for 
the sake of argument I have assumed here 
that slie might have been entitled to avoi<l 
the contract under s. 19, it she had acted 
dilferently. 

Accordingly, in my judgment, the pur- 
cliciser's notice of rescission of Xovcnibci 18^ 
1922 was invalid, having regar<l to her pre¬ 
vious reci^uisitious and lier letter of Novem¬ 
ber 7. 

This brings me to the next point, n.z. 
whether she ever gave the vendors 
reasonable time to cure the defect and in 
particular was the fourteen days’ notice 
<r[yen hy heiTetter of December 18, a reason¬ 
able one? On this point the learned Trial 
Judge has found in favour of the vendors. 
He has held that the vendors obtained this 
consent within a reasonable time, and that 
the time limited by the pureliaser’s letter of 
December 18 was unreasonable. I respect¬ 
fully agree with these findings. A lelease 
or waiver or a restrictive covenant is not 
usually an easv concession to obtain. In 
the present case the vendors did^iiot at first 
know who the then owner was. So the title 
would have to he traced and verified to say 
nothing of negotiations and^ possibly a 
pecuniary compensation, kuither the 
Christmas and New Year holidays interven¬ 
ed and according to the letter of January 2, 
1923, the intermediary employed in the 
negotiations was out of Bombay till January 
8. So, on the whole, I think the vendors did 
reasonably well to arrange by January 19 to 
obtain the consent, and to get it actually 
signed by February 5. It must be remember- 
e(f that in Bombay six months is a more usual 
time for completion than the three months 
under the suit contract; and also that 
the purchaser had originally taken some 
live weeks to send in her requisitions. 

In any event I am clearly of opinion that 
the time fixed hy the letter of December 18 
was quite unreasonable even having regard 
to the time which had already elapsed since 
November 1. To fix such a time in Bombay 
during the Christmas and the New Year 
holidays was really illusory. Even the 
High Court has then its one closed holiday 
of the yew, when all offices are shut for a 


fortnight. The Government offices and 
Banks, etc., are also closed for many_ days 
and it is perhaps the most difficult time of 
the year to get any legal work done. ^ 

It follows, therefore, tlial, in my opinioni 
the notice of rescission of January 11, 19^3, 
was also bad and that issue No. _9 ought to 
have been answered in the negative instead 
of iu the atlirmative. 

Cn tlie other liand, I agree with the learned 
Judge in thinking that the purchaser did 
liot lose her right of repudiation altogether. 
I need not repeat the correspondence, or the 
oljservations of Lord Barker in Holkett v. 
Dudley (1) on this point. It seems to me 
clear that she insisted on the consent to the 
building being obtained, or otherwise she 
would not complete the purchase. Waiver 
must be an intentional act with knowledge 
[see Earl of Darnley v. Proprietors of 
Eondou, Chatham and Dover liailwciy 
and I think she never waived her right to 
get a good title to the building in accordance 

with the suit contract. 

A more {lillicult ([uestion arises whether 
she did not impliedly waive her right to a 
release of the 71 feet covenant as regards 
any future building and the strips oHand 
to the north and south of the existing 
huilfling. I cannot find that in the requisi¬ 
tions or the correspondence or the plead¬ 
ings she ever expressly raised this point. 
Her sole objection up to then was as regards 
theexisting building. This may be because 
she thought it of no practical importance, 
having regard to the lay of the land to take 
any objection as regards the remaining land. 

Nor is it at all clear whether this point w'as 

raised at tlie trial, although the issues are 
broadly fi’amed. On the other hand, the 
learned Judge refers to it at the end of his 
judgment. Further the suit contract contains 
no clause obliging the purchaser to send 
in her requisitions within a specified time, 

or to accept the title subject to such requisi¬ 
tions. 

On the whole, therefore, I think she caii 
still force the vendors to carry out theiT 
original contract, viz., to sell the property 
free from incumbrances, other than those 
expressly specified, and that accordingly 
the vendors must obtain, if they can, a co®" 
plete release of the 7^ feet covenant. The 
appellant asks that a reasonable time be 
given for this purpose. Under all the 
circumstances I think a period of three 

(loj 1867) 2 H. L. 43; 36 L. J. Ch .404; 16 T. 
317; 15 W. R. 817, 
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months from to-day would be a fair time to 
fix. 

Next comes the question what precise 
order we should make, and in particular 
whether there should be a general reference 
to title, or whether the objections to title 
at any further hearing should be confined 
to the 7'- feet covenant. I have already 
stated that there are no conditions binding 
the purchaser to furnish the requisitions 
within any particular time. Accordingly her 
Counsel has cited Lc!stu)yeo}i v. Marlin 
(16) to show that althougli at one stage 
of the negotiations a purchaser may be 
w'illiug to accept the title if a particular 
obejction is removed, yet if there is to be a 
reference to the Master on title, it should 
be in general terms and not be confined to 
the pai'ticular objections. There Sir John 
Leach said (page 256*):— 

“That objection, however, was never 
removed, and the voluntary assurance, 
given at that particular time, would not 
create a legal obligation upon him to 
relinquish in all future proceedings his 
original right to a marketable title. It may 
turn out, upon inquiry before the Master, 
that he had been iil-advised as to the 
effect of some of the objections originally 
taken to the abstract, or it may turn out 
that there is matter destructive of the title 
of the plaintiff (purchaser) which did not 
appear upon tlie abstract, and the reference 
to the Master must, therefore, be general as 
to the title of the plaintiff." 

On the other hand the requisitions here 
were delivered as long ago as November 
1, 1922. They are mainly requisitions 
asking for general information, and there 
appears to be no objection to the title other 
than the one before us. In a written 
statement of twenty-one paragraphs there is 
no suggestion of any defect in the title 
other than this restrictive covenant. Nor 
are there any in the eleven issues raised 
at the trial, although issue No. 7 is in 
eneral terms. As to that the learned 
udgesays : “Apart from the defect arising 
out of the restrictive covenant it is clear 
that the marketable title of the plaintiffs 
is made out. V 

There is also a marked distinction 
between our practice and that prevailing 
in the Chancery Courts. A reference to 
title in the Chancery Courts is almost a 
matter of course in a contested specific 

_(16) (1834) 3 My. & K. 255; 41 R. R. 65; 40 E. R. 97. 
•Pago of 3 My. & -- 


performance action. The Court then gets 
the advantage of the opinion on title ol 
one of the conveyancing Counsel to tlic 
Court. Here we have no such Coun.-^cl to 
assist the Court. The practice whicli has 
generally prevailed here up to iKuy is. I 
think, for llie (luestion of title to be fought 
out at tl)e trial. 1 have at times protested 
at that, and suggested to tiie parties that a 
preliminary releicnce to the Commissioner 
on title would prol)abIy save mucli time. 
But it not unfrequenlly haitpcns that tlie 
que.stion of title is only one of the various 
points in a specific j.jcrformance action, 
and tlie Court is anxious to assist the parlies 
bv determining all iioints in dispute once 
aiul fur all without a reference to the 
Commissioner. If, in the i>rescnt case, we 
were to send the case to tlie Coiiimissionei 
for report on the title, it would yiroliably 
only result in an additional hearing and 
additional delav, for one side or the other 
would take t!ie matter to the Judge on 

objections to the report. 

On tlie whole, therefore, 1 think the 
proper order will be to allow the ayipeal, 
and discharge the order made in the Court 
below, and to remand the suit for a fuilhei 
hearing. Our order had belter be prelaced 
by a declaration to the effect that the 
restrictive covenant in the pleadings men¬ 
tioned is a material defect in the plaintiff s 
title, but that in the events wiiicli have 
happened, the defendant No. 1 has not 
validly rescinded the suit contract and that 
the plaintiff ought to lie allowed a period 
of three months from the date of our 
order in which to obtain a release of the 
said covenant, and that in that event she 
will be entitled to a decree for specific 
performance, but that in default of such 
release being so obtained the defendant 
will be entitled to be discharged from the 
suit contract, and to a return of her deposit 
with interest. The order should direct the 
suit on remand to’ be on Board on 
December 1, next, and that there shall be 
a new issue No. 12, viz., whether the plaint¬ 
iff has obtained a release of the restrictive 
convenant in the pleadings referred lo and 
if so at what date. The remand be 

heard on the footing tliat Issues Nos. 4, 7, 
8,9 and 11 have been answered in the 
negative, and Issues Nos. 2, 3 and () in the 
affirmative. Issues Nos. 5, 10 and 12 will 
then remain for final determination, and it 
will be for the Trial Judge to decide what 
decree should then be passed. 'J'Jiat privies 
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iacie will depend upon t]ie answer to this 
additional issue No. 12. Wc might, as 
in the Chancery Court, pass now a decree 
for specific perl'onnauce, l)ut .1 think this 
might be o])en to niisconstriiction in this 
Court, and that accordingly the order 1 
propose is better suited to local practice. 

As regards the ]»rosent ownership of plot 
No. 12, it must be taken that S. D. Davar, 
named in the consent Ex. P dated February 
5, 1923, was tlie owner of plot No. 12 at the 
date of Ex. F. This was pleaded in para. 
12 of the plaint and not disputed in the 
written statement or at the trial. 

As regards costs, I think on the whole, 
that the costs up to date of each party, 
including the costs of this appeal, should 
be costs in the cause. Minutes of this order 
are to be shown to us within ten days. 

Kincaid, J.—I agree. 

K. s. D. Appeal allowed. 


ruaiy 1923, reversing that of the Sub¬ 
ordinate Judge, MuzafFarnagar at Meerut. 

Mr. P. L. Banerji and Dr. K. N. Katju^ 
for the Appellant. 

Mr. K. C. Mital, for the Respondent. 

JUDGMENT.— This second appeal 
raises some interesting points of law. It 
appears that the suit related to a certain 
wall and a piece of land immediately to 
the soulli of it. The plaintiff who is the 
appellant before this Court claimed that 
the wall and the land were his private pro¬ 
perly. He complained that the respondent, 
the defendant, interfered with his rightof 
possession in certain wa 3 ^s. At this stage 
of the case it is not necessary to enter into 
the details. The Court of first instance 
partially decreed the suit and ordered the 
supposed interferences with the right of the 
plaintitf to be removed. The lower Ap¬ 
pellate Court came almost to a directly 
opposite conclusion and ordered the suit to 
be dismissed in toto. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 494 of 1923. 

November 12, 1924. 

Present: —Mr. Justice Mukerji. 

RAGHUBIR SARAN DAS— 
Plaintiff—Appellant 
versus 

RAM DAS— Defendant—Respondent. 

Procedure—Parties agreeing not to produce oral 
evidence—Court authorised to pronounce judgment after 
inspection of spot — Judgment, whether award—Appeal, 
whether lies. 

At the trial of a suit Counsel for the parties stated 
that they did not desire to adduce any oral evidence 
and they suggested that the Court should inspect tho 
locality’ and should decide the case on the basis of 
the local inspection and on an examination of such 
documentary evidence as might be adduced by tho 
parties on the day "when the statement was recorded. 
The Court inspected the locality, examined the docu¬ 
mentary evidence, heard the arguments for the parties 
and decided the case: 

Held, that the parties did not intend to constitute 
the Trial Court their sole arbitrator of the case and 
tliat the judgment of that Court, therefore, did not 
amount to an award and was appealable, [p. 60b, 
col. 2.1 

Shaluadi Began v. Muhammad Ibrahim, 59 Ind. 
Cas. 787; 19 A. L. J. 14; 43 A. Bahir Das Chak- 
ravarti v. No6in Chunder Pal, 29 C. 306; G 0. W. 
N. 121, Nidamarthi Mukkanti v. Thammana Ramayya, 
26 M. 76 and Ckinna Venkatasami Naicken v. Ven- 
katasami Naicken, 51 Ind. Cas. 827; 42 M. 625: 36 M 
L. J. 291; (1919) M. W. N. 221; 25 M. L. T. 397, dia- 
tingoiabed. 

Second appeal from a decree of the Dis¬ 
trict Judge, Meerut, dated the 1st ofFeb- 


The first point that has been taken in 
this Court is that no appeal lay to the 
Court below. This plea arises out of the 
following circumstances. 

At the trial of the suit, the Counsel for 
the parties stated that they were not pre¬ 
pared to adduce any oral evidence. They 
suggested that the Court, Subordinate Judge, 
should inspect the locality and should de¬ 
cide the case on the basis of what he 
might see on the spot and on an examina¬ 
tion of such documentary evidence as might 
be adduced by the parties up to 3 P. M.oi 
the day when the statement was recorded. 
The learned Subordinate Judge inspectad 
the locality, examined the documentary 
evidence, heard the arguments for the 
parties and decided the case. It is urged 
for the plaintiff-appellant that the parties 
really constituted the Subordinate Judge 
their sole Arbitrator of the case and that 
the judgment was really an award of an 
Arbitrator, and no appeal lay to the Dis¬ 
trict J udge. Several cases reported m 
Shahzadi Begam v. Muhamjnad Ibrahitn (l)t 
Bahir Das'Chakravarti v. Nobin Chunder 
Pal (2), Nidamarthi Mukkanti v. Tham¬ 
mana Ramayya (3) and Chinna Venkata¬ 
sami Naicken v Venkatasami Naicken (4) 
have been relied on, on behalf of the 

(1) . 59 Ind. Cas. 787; 19 A. L. J. 14; 43 A. 266. 

(2) 29 C. 306; 6 C. W. N. 121. 

(3) 26 M. 76. 

(4) 51 Ind. Cas. 827; 42 M. 625; 36 M. L J. 
(1919) M. W, N. 221; 25 M. L. T. 397. 
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appellant in support of his argument. I 
have examined each and every one of these 
cases and I have found that the intentions 
of the parties in those cases were clear 
and were that they were binding them¬ 
selves by the decision that might be 
given by the Court. No such intention 
can be gathered from the language used 
in this particular case. All that the x^arties 
did was to make a statement that they 
were not going to adduce oral evidence 
and that they requested the Court to exer¬ 
cise its inherent power of inspection 
of the locality. That is all. The parties 
did nothing beyond this. It was open to 
the parties not to adduce any oral evidence. 
As a matter of fact, in the circumstances 
of a case like this, the oral evidence could 
be of little use. The oral evidence that 
could be adduced would only go to show 
the state of facts as could be ascertained 
more easily on an inspection. The facts 
were, for example, how certain beams lay, 
where certain spouts existed and so forth. 
In my opinion an appeal did lie to the 
lower Appellate Court. 

Coming to the merits of the case. The 
learned Judge has found that the plaintiff 
had no title to the property claimed, viz.y 
to the wall and the land and dismissed the 
suit. The Court also considered certain 
other aspects of the case which will be 
mentioned presently. 

In this Court, it has been urged that if 
the lower Court’s finding that the plaint¬ 
iff had no title be accepted as final there 
still remained the fact that the plaintiff 
had certain possessory rights and the 
lower Appellate Court had ignored the 
^ consequences of such rights as were appa- 
■ rent on the face of the record. I propose 
to examine this aspect of the case. 

^ There can be no doubt that the finding 

^ of the learned Judge as to title is con- 

f elusive. This finding is based on facts 

observed on the spot and on an examination 
^ of the documentary evidence adduced by 

I'f the parties. The Court found that the wall 
which the plaintiff claimed as his own was 
ii a part of a much larger wall going round 

a large tract of land within which were 
good many shops and business quarters. 
il|' The Judge found that the land which the 
plaintiff claimed ns his own was a portion 
of a lane which went all round the laud 
enclosed by the wall and inferi'ed that it 
1 1 was a part of the site of the market Smith- 

I 'gaoj itself which was enclosed by the en- 

> \ 39 
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closing wall. These were findings to which 
the lower Court had absolute jurisdiction 
to arrive and I am clear that this finding 
is binding on this Court. 

Now coming to the question of posses¬ 
sory right and the consequences thereof. 
The Court of first instance dismissed a 
part of the plaintiff’s suit and there was 
an ai)peal against that judgment. We 
need not, therefore, consider that part of 
the plaintiff's suit which failed in the Court 
of first instance. The judgment of the 
Appellate Court shows that only one point 
was taken before it, concerning the question 
as it remained after the finding that the 
plaintiff had no title either to the wall or 
to the site. As the judgment shows, it 
was urged on behalf of tlie plaintiff that 
the defendant’s new building had blocked 
up two of his windows, opening on the lane. 
The learned Judge pointed out tliat these 
openings had been created during the 
course of the suit and wlien the defendant 
was erecting his own building. It is clear, 
therefore, that there are no merits in tins 
ix)rti6n of the case. I may point out that 
nothing was said in the ijlaint about these 
windows for the simple reason that they 
never existed when the claim wa.s filed. 

The Court of first instance having found 
that the wall and the land belonged to the 
plaintiff ordered that the mud spread on 
the surface of the land (which has been 
described throughout as abchak) should be 
removed and the room built over the lane 
should be demolished and the water spouts 
of the plaintiff [should bo restored to their 
original condition. This is all the relief 
which the plaintiff got there. Now if the 
land be not plaintiff’s property no question 
of the removal of the earth that was stored 
on that land arises. According to the plaint¬ 
iff’s statement in the plaint, the abchak 
land in suit used to he frequented by 
passers by almost as if it were a public 
road. No question of possessory right can, 
therefore, attach to such property. We have 
to remember that title there is none. The 
land lay vacant and people visiting the 
the market passed over it. There was, 
therefore, no de facto possession of the 
plaintiff over the land. Order as to demo¬ 
lition of the roof cannot be sustained in 
the absence of a finding that the land over 
which the roof was built was the property 
of the plaintiff. It is true that the plaint¬ 
iff has used a part of the wall, which he 
claimed as his and which has been found 
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not to be his, for the purposes of support¬ 
ing his own building. But if this user of 
the wall has given the plaintiff any pos¬ 
sessory right at all, that possessory right 
must exist on tliose portions of the wall 
alone whichsupport his buildings or beams. 
His possessory right cannot be extended, 
by any hction of law, or as a matter of in¬ 
ference, over any other portion of the 
large wall, a portion only of which is in 
plaintiff’s use. His claim, therefore, to have 
the roof built over the lane removed cannot 
be sustained in any view of the case. 

There remains the question of spouts. 
It appears that the water from the spouts 
will no longer flow over the surface of the 
lane, but will fall on thereof of the newly 
built room and will be drained off from 
that place. It lias been urged that it is 
an absolute right of the plaintiff to let the 
water from his spouts fall on the land and 
that the defendant had no right to inter¬ 
fere. It is the decided opinion of both the 
Courts below that the suit is based on 
pure stubbornness on the part of the par¬ 
ties and that the actual inconvenience 
suffered by the plaintiff was insignificant. 
The question then is whether the fact that 
the plaintiff’s spouts dropped water on the 
surface of the lane will entitle him to in¬ 
sist on any building erected under the 
spouts being removed. The learned Judge 
in the Court below has found that the lane 
is the property of either Government or 
the Municipal Board. He has found that 
the plaintiff obtained from time to time 
the permission of the Municipal Board to 
erect his buildings. The utmost then that 
he can say is that the Municipality by al¬ 
lowing him to construct the spouts granted 
to the plaintiff a right of easement to dis¬ 
charge water from his roofs over Munici¬ 
pal land. If that he so the plaintiff cannot 
claim any higher right than that of the 
owner of dominant heritage. It is common 
ground that the construction in dispute 
was made by the defendant with the per¬ 
mission of the Municipal Board. The 
Municipal Board would have a right, as 
the owner of a servient heritage, to make 
any arrangement they like, so long as they 
did not thereby restrict the easement or 
reader its exercise less convenient. The 
principle underlying will be found enacted 
in s. 27 of the Easements Act. It cannot 
be said that the right of dropping of water 
was a possessory right. The right might 
at the most be a right of easement acquired 
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by grant and nothing else. If it be a right 
of easement, the law enacted in s. 27 of 
the Easements Act will apply in full force. 
If it did not, the plaintiff's position would 
be worse. 

I am satisfied that there is nothing in 
this appeal whichshould induce this Court 
to inteifere with the judgment of the 
learned District Judge. 

The appeal fails and it is hereby dis¬ 
missed with costs which will include 
Counsel's fees in this Court on the higher 
scale. 

z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Civil Revision No. 208 of 1924. 

July 3, 1924. 

Present:—-Mr. Justice Scott-Smith. 

RAM GOPAL— Plaintiff—Appellant 

vei'sus 

GANESHI LALL— Defendant— 

Respondent. 

Contract Act (IX of 1872). s. 23—bond executed in 
consideration of debt due and withdrawal of prose¬ 
cution, legality of—Public policy. 

Where a bona fide debt exists and where the trang- 
actions between the parties involve a civil liability 
as well as possibly a criminal act, a bond given by 
the debtor as security for the debt constitutes a valid 
and enforceable agreement, [p. 611, col. 1.] 

Where there is good consideration for a bend, 
the mere fact that the creditor on recovering tho 
bond gave up, a non-compoundable criminal pro¬ 
secution against the debtor does not invalidate the 
agreement contained in the bond to pay a debt which 
was justly due. Oil, col. 2.] 

Jai Kumar v. Gauri Xatk, 28 A. 718; 3 A. L. J. 
503; A. \V. N. (1906) 212, relied on. 

Civil revision from an order of the Small 
Cause Court Judge, Delhi, dated the 5th 
December 1923. 

Mr. Shamair Chand, for the Petitioner. 

Lala Jagan Nath, for the Respondent. 

JUDGMENT. —This is an application 
for revision from the order of the Small 
Cause Court Judge, Delhi, dismissing the 
plaintiff's suit for Rs. 452 which was brought 
upon a bond for Rs. 400 executed on the 
24th May 1922 by defendant No. 1 as 
principal and defendant No. 2 as surety. 

The facts are briefly as follows:— 

The plaintiff held three bonds in his 
favour executed by defendant No. 1 on the 
11th January 1919, 17th May 1919 and 19th 
September 1921, interest being agreed upo^ 
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at 2 per ceat. per mensem. As security for 
the debt—in the first bond two tongas and 
a horse and harness were pledged. The 
plaintiff instituted criminal proceedings 
under s. 40G, Indian Penal Code, against 
defendant No. 1 alleging that he had dispos¬ 
ed of the pledged property, A warrant of 
arrest was issued by the Criminal Court and 
the case fixed for hearing on the 25th May 
1923. On 2Qth May 1923 defendant No. 1 
executed the bond in suit for Rs. 400 on 
account of balance of debt due and his 
brother defendant No. 2 became his surety. 
Interest was fixed at 1 per cent, per mensem 
in place of 2 per cent, previously agreed 
upon. The learned Judge of the Small 
Cause Court dismissed the suit on the 
ground that part of the consideration for 
the bond in suit was withdrawal from the 
criminal proceedings under s. 406, and as 
the offence under s. 406, Indian Penal Code, 
is a non-compoundable one its composition 
was illegal. He held in effect that as part of 
the consideration was contrary to law no 
suit could be brought on the bond. 

The plaintiff has come up to this Court 
on the revision side and it is contended on 
his behalf that defendant No. 1, at all events 
was liable for re-payment of the debt and 
that this part of the consideration for the 
bond suexl upon can be separated from the 
other part, namely, the giving up of a 
criminal prosecution. The plaintiff’s Counsel 
also says that he is quite willing to give 
up his claim against defendant No. 2 the 
surety. In Pollock and Mulla’s Contract 
Act, at p. 1G3, it i.s stated that agreements 
for stifling prosecution are a well-known 
class of those which the Courts refuse to 
enforce on this ground. The principle is 
that “You shall not make a trade of a 
felony.” Now it Ls contended in the pre¬ 
sent case that there is no question that the 
plaintiff is making a trade of a felony. 
The debt was actually due to him from de¬ 
fendant No. 1. It is pointed out that the 
plaintiff could have sued upon the original 
bond and there is, therefore, no reason why 
he should not sue upon the bond substitut- 
edfor it. In Jai Kumar v. Gauri Nath (I) 
it was held that where a bona fide debt 
exists and where the transactions between 
the parties involve a civil liability as well 
as possibly a criminal act, a promissory- 
note given by the debtor as security for the 
debt constitutes a valid agreement. At 
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page 721* the following remarks made by 
Cotton L. J., in an English case are quoted: 

“It seems to me that there is a distinc¬ 
tion between getting a security for a del)t 
from the debtor himself and getting it 
from a third person who is under no obliga¬ 
tion to the creditor. A threat to prosocute 
is not of itself illegal, and the doctrine con¬ 
tended for does not apply where a just 
and bona fide debt actually exists, where 
there is good consideration for giving a 
security, and where the transaction between 
the parties involves a civil liability as well 
as possibly a criminal act. In my opinion 
a threat to prosecute does not neces¬ 
sarily vitiate a subsequent agreement 
bj' the debtor to give a security for a debt 
which he justly owes to his creditor.” In 
my opinion these remarks apply with force 
to the present case. There was a threat by 
the plaintiff to prosecute defendant No. 1 
for criminal breach of trust. But it appears 
to me that that threat does not necessarily 
vitiate the agreement of the bond in suit, 
given bv the debtor in regard to the debt 
which he justly owed to his creditor. 
Certainly there was no necessity for defend¬ 
ant No. 2 to stand surety and to that 
extent I think the agreement was probably 
void, but as the petitioner does not press his 
claim against the surety it is unnecessary 
to discuss this point further. No case has 
been cited by Counsel for the respondent 
exactly on all fours with the present one. 
Here there was good consideration for the 
defendant No. 1 to pass the bond sued upon 
and the mere fact that the plaintiff on 
recovering the bond gave up the criminal 
pro.secution against his debtor does not 
appear to me to invalidate the agreement 
to pay a debt which was justly aue. 

I, therefore, allow the revision and setting 
aside the order of the lower Court decree 
the plaintiff’s claim in full against Ganeshi 
Lall with costs of both Courts. 

z. K. Revision allowed. 


•Page of 28 A.— 
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(1) 28 A. 718; 3 A. L. J. 506; A. W. N. (16) 260i2. 


612 


PRBflIMNT, TALUK BOARD, HOSPET V. TUTUR CHANDRAPPA. 


[851.0.1925] 


MADRAS HIGH COURT. 

Civil Revision Petition No. 133 

OF 1923. 

September 8, 1924, 

Present: —Mr. Justice Jackson. 

The president, TALUK BOARD, 
HOSPET —Counter-Petitioner— 

Petitioner 

versus 

TUTUR CHANDRAPPA— 

Petitioner—Respondent. 

Mcidras Local Boards Act {XIV of 1020), ss. oo{2) 
(It), 67—Honorary Magistrate, resignation by—Dis¬ 
qualification for election, whether removed before accept¬ 
ance of resignation by Government—Interpretation of 

Statutes. ^ 

An Honorary Magistrate, disqualified as siich for 

election as a member of a Local Board under s. 55 (l) 
(4) of the Madras Local Boards Act, cannot relieve 
himself of that disqualification merely by submitting 
his resignation to Government. The disqualification 
subsists until the resignation is accepted by the 
Government. 

After an office is conferred and assumed, it cannot 
be laid down without the consent of the appointing 

^ Pease V. Lowden, (1899) 1 Q. B. 380; 68 L. J. Q. B. 
239; 63 J. V. 56; 79 L. T. 072, Akula Sudarsana Kao 
V. T. A. Christian Pillai, 76 Ind. Cas. 813; 45M.L. J. 
798; 33 M. L. T. 215; (1924) A. I. R. uM-) 390. relied on. 

A Judge has no dispensing power wliich allows 
him to go behind the plain import of a btatute. 

Petition, under s. 107 of the Govern¬ 
ment of India Act, praying the High Court 
to revise an order, dated 17th November 
1922, of the District Court of Bellary, in 
O. P. No. 47 of 1922. 

Mr. K, Rajah Iyer, for the Petitioner. 

Mr. C. Savibasiva Rao, for the Respondent. 
JUDGMENT. —Petition to revise the 
order of the District Judge of Bellary on a 
reference made to him under s. 57 of Madras 
Act XIV of 1920. The point referred to 
by the Judge, which is the sole question 
for determination, is whether an Honorary 
Magistrate who is disqualified for election 
as member of a Local Board under s. 55 (2), 
(4) of the above Act, can relieve himself of 
that disqualfication by submitting his 
resignation to Government or whether, on 
the contraiy, the disqualification subsists 
until Government have removed him from 
his office. 

The point was also referred to the Local 
Self-Government Department by the Presi¬ 
dent of the District Board, Bellary, and it 
replied in Government Order No. 1301, L 
and M dated 1st August 1922 : “An Honor¬ 
ary Magistrate is disqualified for election 
or appointment as a member of a Local 
Board before his resignation is accepted 
by the Government’*. This order was filed 


before the District Judge who held that it 
was in literal conformity with the law. 
and that it would be thought, the matter 
might have ended. But the learned Judge 
proceeding upon what he describes^ as the 
spirit of the law, apparently meaning the 
intention of the Legislature which it had 
failed to express in its Statute, declared 
that a bare resignation is sufficient. A 
Judge has no dispensing power which allows 
him to go behind the plain import of a 
Statute, and on this particular point the 
kiw is clear. Under s. 14 (1) of the Cr. 
P. C. the Local Govemment may confer 
upon any person all or any of the powers 
conferrable on a Magistrate. Under s. 26 cu 
the Cr. P. C. all Magistrates may be removed 
from office by the Local Government. A 
person so appointed cannot remove himself 
by resignation. This is the doctrine of the 
English Common Law; after an office was 
conferred and assumed, it could not be 
laid down without the consent of ^ the ap¬ 
pointing power, Paine's Law of Elections, 
1890, page 201. English Case-Law is not of 

much assistance unless we know the exact 

terms on which the office sought to be re¬ 
nounced w'as held. But Pease v. Lowden (1; 
follows the above principle of Common Law. 
Two Scotch cases quoted in Rogers on Elec¬ 
tions, Vol.ll, page27, carry thematternofur- 
ther, as shown in Akula Sundarasana Rao v. 
T. A, Christian Pillai (2) where they are 
discussed. In this Madras c^e it is remark¬ 
ed: “it maybe that the need for acceptance 
does not apply to honorary appointments. 
But it is unnecessary to pursue this line of 
argument further.” Page 799*. I do not know 
what line of argument was then advanced. 
It is suggested before me that the appoint¬ 
ment of an Honorary Magistrate is analogous 
to a contract without consideration, but pur¬ 
sued to its logical conclusion, this becomes 
absurd, for such an appointment would be 
void ab initio. 1 see no distinction in law 
between a Magistrate who receives and a 
Magistrate who does not receive a salary 
for the performance of his duties. There¬ 
fore the headnote to Akula Sudarasana Rao 
V. A. T. Christian Pillai {2} is correct, al¬ 
though that actual judgment contains obiter, 
a query in the contrary sense. “An 
Honorary Magistrate does not cease to hold 

(1) (1899) 1 Q. B. 386; 66 L. J. Q. B. 239; 63 J. P. 

56; 79 L* T* 6i2. t v 

2) 76 Ind, Cas, 813; 45 M. L. J. 798; 33 H b. T 

215; (1924) A. 1. R. (M. ) 396._ 

apagd of 45 M. L. 
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his office on his resignation but only when 
the resignation is accepted”. 

The Civil Revision Petition is allowed 

with costs. 


V. N. V. 


Petition allowed. 


Perosha Cursetji Parakh v. Mankji Dussabhoy, 23 
B. 899; 11 Ind. Dec. {n. s.) 1182 and Sassoon r, 
Tokersey, 28 B. G16; 5 Bom. L. R. 503, referred to. 

Mr. B.J. Desai (with him Mr. M. C. SetaU 
vad), for the Appellant. 

Mr. Thanawalla with him Mr. Campbell^ 
for the Resoondent. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appeal 
N o. 60 OF 1924: Suit No. 1379 of 1921. 

September 10, 1924. 

Present: —Sir Lallubhai Shah, Kt., 
Acting Chief Justice, and Mr. Justice 

Kincaid. 

MUKUNDCHAND BALIA— Plaintiff- 

Appellant 

versus 

80BHAGMAL GTANMAL— Defendant- 

Respondent. 

Wagering Contract —Kaccha adatia, position of— 
Teji mandi transaction, nature of — Transaction, when 
wager—Intention to deal hi differences only—For~ 
ward transactions. 

A kaccha adatia in Bombay enters into transactions 
on behalf of his np-country constituent with third 
parties in Bombay, and when he enters into such 
transactions under instructions from liis up-country 
constituent, the third party is respon^ble for the 
losses to the up-country constituent. To the third 
party in Bombay both the kaccha adatia and his 
constituent would be responsible. Tlie name of the 
up-c.ountry constituent is not communicated to the 
third party in Bombay, but the name of the third 
party with whom the kaccha fidatto transacts business 
on behalf of the up-country constituent is communi¬ 
cated to the up-country constituent. The adatia enters 
into contracts with the third parties in Bombay on 
behalf of his up-country constituent as an agent, 
the name of the principal not being disclosed, [p. C14, 

col* 2.] . , . 

There is no presumption as regards te;i mandi 
transactions that they are wageidng transactions, [p. 
615. col. 2.] . , , ^ 

Manilal Dharamsi v. Allibhai Ckogla, 68 Ind. Cas. 
481; 47 B. 263; 24 Bom. L. R. 812; (1922) A. I. R. 
(B.) 408, referred to. , , • 

Where the plaintiff is employed as a kaccha adatia 
by an up-country constituent, and where transac¬ 
tions are entered into by the adatia with third parties 
in Bombay, and where the intention of the third 
parties is not shown to be to deal in differences only, 
It is not enough for the defendant to prove an 
agreement between himself and his adatia that the 
odatia would so arrange business for him as not to 
require him to give or take delivery. In order that 
a transaction may bo treated as a wager, it is essen¬ 
tial that the common intention of the two parties 
should be to deal in differences only. [p. 616, col. 1.] 


JUDGMENT.— The plaintiff in this 
case carried on business in Bombay as a 
shroff and merchant and kaccha and pakka 
adatia at the material time. The defend¬ 
ant resided and carried on business at 
Itchhavar within the territory of the Bhopal 
State under the name and style of Bagmal 
Gianmal and Sobhagmal Thanmal. As an. 
up-countiy constituent the defendant did 
business in Broach and Bengal cotton, 
through the plaintiff in Bombay. He employ¬ 
ed the plaintiff as his kaccha adatia^ to do 
business for him in forward transactions in 
cotton. The transactions commenced in 
Sambat 1971, but ^ve are not concerned with 
the transactions of the Sambat years 1971, 
1972 and 1973 directly. In Sambat 1974, 
there were various forward transactions and 
teji 7 nandi transactions carried out by the 
plaintiff on behalf of the defendant and 
there was a certain sum due by the firm of 
Sobhagmal Thanmal to the plaintiff, which 
also was included in the agency account 
for the Sambat year 1974. 

The plaintiff filed the present suit in 
March 1921 to recover Rs. 1,83,632-5-6, in¬ 
clusive of interest up to the date of the suit, 
on the agency account between him and the 
defendant for the Sambat year 1974. 

The defendant pleaded that the sum due 
by the firm of Sobhagmal Thanmal was not 
rightly included in' this agency account, 
and that the plaintiff’s claim in respect of 
that sum was barred by limitation. Further 
it was pleaded that the amount of the profit 
made in respect of jute, the plaintiff should 
give credit to the defendant in this account. 
The principal defence was that all those 
forward transactions and teji mandi tran¬ 
sactions were wagering transactions. This 
defence was put in the written statement 

in this form:— , 

“The defendant admits that the plaintiff 
acted in Bombay as the kaccha adatia of 
the said two firms in various transactions. 
The defendant says that the transactions in 
Broach and Bengal cotton and the teji 
mandi transactions in Broach cotton were 
all wagering and gambling. The defendant 
says that it was agreed and understood be¬ 
tween the parties that as regards transactiena 
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in Broach and Bengal cotton only differ¬ 
ences were to be paid and received and that 
the plaintiff should not upon the defend¬ 
ant’s orders enter into any transactions 
therein with any person or firm who were 
likely to insist upon delivery being given 
or taken.” 

On these pleadings several issues were 
raised, and the three points of defence which 
1 have just mentioned, were considered by 
the learned Trial Judge on the oral and 
dccumentary evidence in this case. The 
learned Judge came to the conclusion that 
the item of Rs. 10,521-9-6 was properly in¬ 
cluded in the agency account as between 
the plaintiff and the firm of Bagmal Gian- 
mal, that it was done with the consent of 
the firm of Sobhagmal Thanmal, in which 
another partner Khemraj Maganlal was in¬ 
terested along with the defendant Sobhag- 
mal Gianmal. As regards the transaction 
of 546 jute bales, the learned Judge , held 
that it was a transaction on behalf of the 
defendant, and that as it was a joint vent¬ 
ure of the plaintiff and the defendant, it 
could not form a proper item in the cotton 
agency account. As regards the principal 
defence of wager, the learned Judge came 
to the conclusion that there was an 
understanding between the plaintiff and 
the defendant that the plaintiff was not 
to call upon the defendant either to give 
or take delivery on any occasion, and 
that the transactions were in the nature 
of wagers, even though the actual con¬ 
tracts entered into by the plaintiff with 
third parties in Bombay on behalf of the 
defendant were not wagering transactions. 
The leanied Judge was of opinion that the 
nat ure of the contracts with the third parties 
entered into by the plaintiff on behalf of 
the defendant could not affect the question 
as between the plaintiff and the defendant 
as to the transactions being wagers. Accord¬ 
ingly he came to the conclusion that the 
forward transactions and the teji mandi 
transactions in cotton in respect of which 
the plaintiff claimed the various amounts, 
were w’agering transactions, and dismissed 
the suit with costs, except the costs of 
issues Nos. 1, 2, 3, 7 and $, which costs 
were ordered to be paid by the defendant 
to the plaintiff. 

The plaintiff has appealed' to this Court 
^om the decree passed by Mr. Justice 
Kemp ; and the principal question in the 
appeal is whether these transactions be¬ 
tween the plaintiff and the defendant aS 
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wagering transactions. It is necessary to 
state at the outset the course of business 
between the parties. It is an admitted fact 
that the plaintiff- was employed by the de¬ 
fendant as his kaccha adatia in Bombay, 
and all the transactions, with which we are 
concerned in this suit, were carried out by 
'him 0 . kaccha adatiaa. The incidents of 
kaccha adatia in Bombay have been stated 
b}" Chandavarkar, J., in Fakirchand Lal~ 
chand v. Doolub (jovindji (1). Though 
the course of business in the present case 
may vaiy in some details, in all essential 
particulars the course of transactions here 
resembles that stated in the judgment to 
which I have just referred. 

It is not disputed and cannot be disputed 
that a kaccha adatia in Bombay enters into 
transactions on behalf of his up-counlry 
constituent with third parties in Bombay, 
and that when he enters into such transac¬ 
tion under instructions from his up-country 
constituent, the third party is responsible 
for the losses to the up-country constituent. 
To the third party in Bombay both the 
kaccha adatia and his constituent would be 
responsible. The name of the up-countiy 
constituent is not communicated to the 
third party in Bombay, but the name of the 
third party with whom the kaccha adatia 
transacts business on behalf of the up- 
countrj^ constituent is communicated to the 
up-country constituent. The adatia enters 
into contracts with the third parties in 
Bombay on behalf of his up-country con¬ 
stituent as an agent, the name of the princi¬ 
pal not being disclosed. I may mention 
that these facts are practically admitted by 
the defendant. In his evidence he admits 
that he employed the plaintiff as his kaccha 
adatia at four annas commission. He 
admits that he w’as responsible if the other 
party failed. By the expression “other 
party" is meant the third parly with whom 
the contract is entered into by the ado/io. 
Then in cross-examination he admits that 
the plaintiff was not liable for loss or the 
goods on these transactions, and that the 
plaintiff used to inform him of the persona 
with whom the transactions were effected. 

Thus it is essential to remember that 
when under instructions from the defend¬ 
ant, the up-country constituent, the plaint 
iff entered into transactions with third 
parties in Bombay as his kaccha adatia. he 
did so in terms on behalf of an undieclos- 

(1) 7 L. K. 213 at pp. 215,216. 
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ed principal as his agent, and the privity 
was established on his entering into these 
transations between the third parties and 
the defendant. Exhibit M contains entries 
in defendant's journal showing the names 
of various persons with whom the ]>arti- 
cular transactions were entered into by the 
plaintiff on behalf of the defendant. The 
defendant admits that the names of third 
parties were communicated to him by the 
plaintiff, and though Ex. M does not re¬ 
late to the transactions in suit, it is clear 
that the course of business with reference 
to the transactions in suit was exactly as I 
have just described. 

The defendant's case then is that he had 
arranged with tlie plaintiff that he should 
never call upon him to give or take 
delivery. He has stated in his evidence 
this agreement in these tenns:—" I agreed 
to give business on terms. I was only to 
pay differences and not give or take delivery 
and so also his constituents". Thereby he 
means that even the third parties with 
whom the plaintiff entered into transactions 
on defendant’s behalf were not to give or 
take delivery. 

It may be stated that the learned Judge 
has found in fact, and the record justifies 
the finding, that so far as the third parties 
in Bombay were concerned, the transactions 
were not wagers, and that, as between the 
plaintiff and the defendant on the one hand 
and those third parties, on the oth*r the 
transactions were such as could be enforced 
in law by or against them. At page 55 of the 
Paper Book, Part I, the effect of the evidence 
is stated. The plaintiff’s evidence on this 
point, which is parctically unchallenged, 
is to the effect that the transactions with 
third parties were not wagers, that is, they 
did not agree to deal in differences only. 
It may also be mentioned that the transac¬ 
tions in suit, like other transactions in the 
previous Sambat years, were arranged, at 
least in part, by the defendant’s munivi in 
Bombay with third parties and that 
the plaintiff’s name was given as the kaccha 
adatia for the defendant by the muniTn 
of the defendant. Exhibits A, B, C and O 
are letters evidencing this course of con¬ 
duct ; and it is indisputable that at least 
some of the transactions w'ere arranged 
with third parties in that way , i. c , not 
directly by the plaintiff, but by the 
defendant’s munim, and then the plaintiff 
was informed as the kachha adatia for 
btm. The learned Judge has not read 
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these Exhibits in the seii^e in which 1 
have just described them. But those 
letters are typical of the manner in which 
some of the transactions were entered into, 
and clearly show that in fact several 
transactions were arranged in that way, 
that the defendant’s brought about 

the transacations, and finally effected tliem 
through the plaintiff as the defendant’s 
adatia, the intervention of the plaintiff 
being necessary as the Bombay merchants, 
wdth Avhom these contracts would be 
entered into, would ask for ^ui-antee for 
the payment of lo.sses on behalf of the 
up-country constituent. 

Most of the transactions in suit were 
forward transactions in Broacli cotton, and 
some were teji mandi transactions in 
cotton. In this case there is no essential 
difference between the teji mandi transac¬ 
tions and the forward transactions in 
Broach cotton, so far as the plea of wager 
is concerned. It is not suggested before 
us that there is any evidence to distinguish 
the teji mandi transactions from the 
forward transactions in Broacli cotton. 
Either all these are wagering transactions 
or none of them is a wagering transaction 
according to the argument before us. It 
is, therefore, unnecessary for us to deal 
separately with the forward and teji mandi 
transactions. Though the learned Judge 
was rather inclined to the view that the 
teji mandi transactions would be prima 
facie wagering transactions, he treated 
both the sets of transactions practically on 
the same footing on the evidence; audit is 
a matter to be decided on the evidece in the 
case, as to whether all these transactions 
are shown to be wagering transactions. I 
may mention that there is no presumption 
as regards teji mandi transactions that 
they are wagering transactions as pointed 
out by this Court in Manilal Dharamsi v. 
Allibhai Chagla (2). 

I agree with the learned Judge in his 
conclusion of fact that the defendant must 
have pointed out to the plaintiff that lie 
would not be in a position to give or take 
delivery, and that the defendant arranged 
with the plaintiff that he should not he 
called upon to give or take delivery. I do 
not consider it necessary to examine in 
detail the evidence bearing on this point, 
namely, that as between the plaintiff and 
the defendant there was an understanding 

(2) 08 Ind. Cas. 481; 47 B. 263; 24 Bom. L. R. 813; 
(1922) A. I. R. (B.)'408. 
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that the plaintiff ^vould not call upon the 
defendant either to give or take delivery. 

On these facts the question arises whether 
the transactions in suit can be treated 
as wagering transactions. The learned 
Trial Judge is of opinion that the circum¬ 
stance that there was no arrangement with 
the third party that he should only receive 
or pay differences is immateral, if there 
was an arrangement with the agent that 
the defendant would only be called upon 
to pay or receive differences. In coming 
to this conclusion the learned Judge has 
been influenced by the decision in Manalal 
Raghunath v. Radhakisan Ramjiwan (3). 
Apart from the decisions, where the plaintiff 
is employed as a kaccha adatia by an 
up-country constituent, and where transac¬ 
tions are entered into by the adatia with 
third parties in Bombay, and where Ave 
have as in this case, the circumstance that 
the intention of the third parties is not 
shown to be to deal in differences only, it 
seems to me that it is not enough for the 
defendant to prove an agreement between 
himself and his adatia that the adatia 
would so arrange business for him as not 
to require him to give or take delivery. In 
order that a transaction may be treated as 
a wager, it is essential that the common 
intention of the two parties should be to 
deal in differences only. The two parties 
to the contiact in this case would be the 
defendant and his agent on the one hand 
and the third party with whom the adatia 
enters into the contract on behalf of the 
defendant on the other hand. It is 
essential for the defendant to prove, not 
Avhat his arrangement with the plaintiff 
was, but as to whether there was a common 
intention to Avager as between him or tlie 
plaintiff on the one hand and third party 
on the other. In this case it is established 
that the contract Avhich is entered into by 
the adatia on behalf of the up-country 
constituent is a real contract which is 
enforceable against the third parly by the 
defendant. The mere fact that as between 
the defendant and his agent there is an 
arrangement that the agent shall so an^ange 
business as not to requiie the defendant to 
give or take delivery is a matter which does 
not affect the nature of the contract as 
between him and the third party in Bom¬ 
bay, but is a matter merely between him 
^spJpettind the plaintiff, not affecting the nature 

tween'vtj 62 Ind. Oas. 361; 45 B. 3S6; 22 Bom. L R 
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of the contract. Having regard to the 
admitted course of business between the 
parties, and the Ieav on the point, I should 
feel little difficulty in holding that the 
plea of AA^ager is not open to the defendant, 
unless he is in a position to prove that the 
transactions entered into with third parties 
on behalf of the defendant Avere Avagers, 
i. e., that the common intention of the 
defendant and the plaintiff and the third 
parties AA’as to deal in differences only. 

Coming to decided cases on this point, 
it seems to me that the ratio decidendi 
in Perosha Cursetji Parakh v. Manekji 
Dossahhoy (4) supports the vieAv AA*hich 
I have just mentioned. In Sassoon v. 
Takersey (5), it has been pointed out 
that in order “ that a transaction may 
fall Avithin s. 30 of the Indian Contract 
Act, there must be at least two parties, 
the agreement betAveen whom must be by 
Avay of Avager, and both sides must be 
parties to the wager.” Though the posi¬ 
tion of the agent in that case was not 
exactly the position of a kaccha adatia, 
as in this case, but in essential respects 
it closely resembled the position of the 
present plaintiff. There it Avas held that 
unless the common intention of the two 
parties was to deal in differences only, the 
contracts could not be treated as AA'agering 
transactions. 

As regards Manilal Raghutiath v. Radha* 
kissnii Raynjiu'an (3), it must be remembered 
that it AA'as the case of a pakka adatia. The 
position of a pakka adatia is essentially 
different from that of a kaccha Adatia, 
The incidents of pakki adat in Bombay 
have been stated in Bhagwandas Narotam 
das V. Kanji Deoji (6) and that statement 
has been approved by their Lordships of the 
Privy Council in Bhagwandas Parasi'am v. 
Burjorji Ruttonji Bomanji (7). In Manalal 
Raghunath v. Radhakison Ramjiwan (3) the 
two questions which may arise for considera¬ 
tion in a: case of that character have been 
stated by the learned Chief Justice. With 
reference to the first question, namely, 
the contract between the parties was ope of 
employment for reward, Avas it knoAvingly 
made to further or assist the entering 

(4) 22 B. 899; 11 Ind. Dec. (s. s.' 1182. 

(5) 28 B. 616; 5 Bom. L, R. 503. 

(6) 30 B. 205: 7 Bom. D. R. 611. 

(7) 44 Ind. Cas 284 ; 45 L A. 29; 20 Bom. L. R. 561] 
23 M. L. T. 2a3; 34 M. L. J. 305; 4 P. L. W. 229; If 
A. L. J. 241; 27 C. L. J. 358: (1918) M. W. N. 315; W 
C. W. N. 625; 7 L. W. 577; 42 B. 373; H Bor. L. T. 
211 (P. CJ. 
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into agreements by way of gaming or 
wagering,” the learned Chief Justice 
proceeds to point out what the defendant 
would have to prove in order to succeed 
on that issue : and among the four pomts 
stated the last one shows that, even if the 
plaintiffs did not contract with thu'd 
parties in pursuance of their orders, ditre- 
rences would be received and paid exactly 
as if they had. That situations could arise 
in the case of pakka adatia, because as 
between the pakka adatia and the up- 
country constituent both are principal with 
reference to the contract, and it does not 
matter in the least as to whethei the 
pakka adatia has entered into other con¬ 
tracts with third parties to cover that 
contract or not. It is entirely a matter of 
his discretion and choice to enter into 
contracts with third parties; but the 
contract between the pakka adatia and 
the up-country constituent is complete. In 
the case of a pakka adatia it is not so. 

If the kaccha adatia does not enter into 
a contract with a third party in pursuance 
of the instructions given by the up- 
country constituent, there is no contract, 
and the order of the constituent remmns 
an unexecuted order. It is only 
he enters into a contract with the third 
paity on behalf of his constituent that 
thecontract is complete, with thisaddilional 
circumstance that the kacciia 
guarantees payment of losses on behalf oi 

the up-country constituent to the third party 
in Bombay. Further, in il/analai Raghunatfi 

v. Raghakisson Ramjiwan (3) this very pmnt 
has been emphasised at page 419 of the 
report by the following observations 

“The parties to a contract are always 
principals but if the contract is one of 
agency, the contract which the agent enters 
into in pursuance of the agency may be 
made by him with a third party: (1) either 
as agent in which case he is not liable, or 

(2) as principal without disclosing the fact 

that he is an agent, in which case the third 
party has nothing to do with the 
employing the agent until he is disclosed, 
or (3) the agent may be personally liaole to 
the third party as well as the person emp¬ 
loying the agent.” ^ . . j 

And the learned Chief Justice has pointed 
out there that the transaction in that case 
came under none of the three categories 
specified by him. In the present case, the 
cont racts clearly fall within the first and 
o£ 45 ' 


third categories. As I have already pointed 
out the contract is complete as between the 
defendant and the third party in all 
respects, with this additional circumstance 
that the kaccha adatia stands guarantee 
for the payment to the third party in 
Bombay for losses, and that the name of 
the up-country constituent is not disclosed 
to the third party, though the fact that the 
adatia is acting as an agent is undoubtedly 
disclosed to the third party in Bombay. In 
such a case the transaction may be a wager- 
in" transaction but' only if tlie common 
iiUention of the two parties, i. e , the third 
party in Bombay and tlie up-country con¬ 
stituent, to deal in differences only is proved 
Unless that is proved, it cannot be treated 

as a wagering transaction. 

It is not necessarv to refer to the evidence 
in this case that the contracts with third 
parties were real contracts and not wagei- 
ing transactions. The learned Judge has 
Accepted tliAt view of the evidence, And 
that is not challenged before us on behalf 
of the defendant. We are unable, therefore, 
to agree with the learned Judge that it is 
immaterial in the case that the tiansactions 
with third parties were not wagering trans¬ 
actions. In order to establish his plea, it 
is necessary for the defendant to prove that 
the common intention of the defendant 
and the plaintiff on the one hand and of 
the third parties on the other was to deal 
in differences only. No doubt in the 
written statement, the defendant did say 
that the transations with third parties were 
of that nature, and in his evidence no doubt 

i:i the passage which I have already quoted 

he does mean to say so. W e are not clear 
from the judgment of the learned Judge 
as to whether he believed the defendant 
on that point. We rather think that he 
does not believe the defendant on the point 
that the intention of third parties was also 
to deal in differences only. However, that 
may be we are quite clear that on this 
record the only evidence in support of the 
plea that the common intention of the third 
parties was to deal in differences is the 
statement of the defendant himself, which 
is contrary to the rest of the evidence in the 
case, both documentary and oral. So far 
as the defendant means to say that the 
agreement was that the contracts with 
third parties were to be wagering contracts 
hisstatement cannot be relied upon. We 
are unable to believe the defendant if he 
means to say that the plaintiff agreed to do 
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business on the terms that though he ivoukl 
be liable to the third parties for all the 
losses, he would not require the defendant 
to give or take delivery and further that 
he would do lousiness on lines which would 
not give him any legal right to recover the 
losses which he may liave to pay to the 
third parties. It is difficult to believe that 
any party would agree to do business on 
those terms. In fact Mr. Campbell on behalf 
of the respondent contended as follows.'— 
“We offered to do business on the terms 
‘heads I win, tails you lose;’ and the plaintiff 
agreed to do business on tliose terms.” Wo 
do not believe that the plaintiff agreed to 
do business on those terms but we believe 
that the plaintiff agreed to accomodate the 
defendant so far that he would not insist 
upon the defendant giving or taking delivery 
in any of these transactions. That by it¬ 
self would not make these transactions 
wagering transactions. 

We find in favour of the plaintiff on tlTe 
plea of wager and hold that the plaintiff is 
entitled to recover tlie losses incurred in 
respect of these transactions on behalf of 
the defendant. In this view of the plea of 
wager, Bombay Act III of 1865 does not 
present any difficully in the way of the 
plaintiff being able to recover the’ amounts 
due on the agency account. The defendant 
does not admit the statement of accounts 
as put forward by the plaintiff in respect 
of these transactions in his written state¬ 
ment. The parties do not agree before'us 

and a specific issue was raised in the Trial 
Court as to what amount was in fact due 
on these transactions to the plaintiff There 
must be an inquiry as to the amount due 
on the account. 


As regards the sum which was due bv 
the firm otSobhagmal Thanmal.it has beer 
urged before us that the sum has hew 
wrongly carried into the agency accouiK 
on behalf of the defendant. But on a con 
sideration of the evidence on this point we 
accept the conclusion reached by theTria 
Judge that the sum was properly carriec 
into this account practically with the 
consent of the parties concerned We dr 
not sec any reason to differ from that view 
ihe fact that no demand was made on the 
firm of Sobhagmal Thanmal also suoDort* 
the view that the sum was properly carripri 
into this account. ^ ^ 

As regards the jute transactions, thouel 

it a joint venture, we see no objeclior 

to aUow credit to the defendant i 


s';it. 'J'he plaintiff does not object to this 
suggestion of the defendant. 

We allow this appeal, set aside the decree 
of the Trial Court and refer the matter to 
the Commissioner to a.scertain what sum 
is due to the plaintiff on the agency account 
and direct that in taking that account the 
sum of Rs. 10,521-0-6 shoud be treated as an 
item in the agency account and credit 
may be given to the defendant for the sum 
due to him in respect of the transactions 
relating to 546 jute bales. 

The plaintiff to have the costs of this 
appeal and of the suit except the costs of 
Issues Nos. 7 and 8 in tlie suit. As regards 
costs of Issues Nos. 7 and 8 we direct that 
each party should bear his own costs in 
the suit. Further costs and directions 
reseri’ed. 

The cross-objections are dismissed with 
costs except so far as allowed by our order 
as to the transactions in jute. 

K. s. D. Appeal allowed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Miscellaneous Appeal No. 30 of 19-4. 

August 25,1924. 

Present :—Mr. Dalai, J. C. 
Musammat UMRAO KUAR and others— 
Defendants—Appellants 

versus 

SARABJIT SINGH— Plaintiff— 

I^ESPO VDENT 

Hindu Law ~\Vill~Devise in favour of widow and 
predeceased soil's widow—Interest taken by . 

Inheritance -istridhan properly, succession to —Aiam- 
age in approved form—Presumption. 

A Hindu testator devised his property by WiU to 
liis widow and to his predeceased son's widow: 

Held, that each of the legatees took an 
interest in one-half of the property under the'Vul. 

Jogeswar Narain Deo v. Ram Chandra Datt, 23 L. 
670; 23 I. A. 37; 7 Sar. P. C. J. 13; 6 M. L. J. 75; 1* 
Ind. Dec. (N. s) 445 (P. C.), relied on. 

VydinadaV. No^arnmni, 11 M. 258 ;. 12 Ind. Jur. 455; 
4 Ind. Dec. (N. s.'i 179, dissented from. 

The heir of a Hindu woman to her. stridhan ts the 
neai*est kinsman of her husband and not of her 
where her marriage had taken place in one of the 
approved forms. 

The presumption, in the absence of any evidence 
to the contrary, is that a marriage was in one of the 
approved forms. 

Jagannaik Prasad Gupta v. Ranjit Singh, 25 O. 
354; 13 Ind. Dec. (n. s.) 237 and Sheo Pertab Bahadur 
Singh V. Tht Allahabad Bank, Ld., 25 A. 476; 7- O. W. 
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N. 840; 13 M. L. J. 336; 5 Bom. L. R. 833; 30 I A. 

209 (P. C.), relied on. a • * 

Appeal against a decree of the District 
Judge, Kae Bareli, dated 10th April 19*23, 
preferred against that of tho Muusif, 
Dalmau, dated the 24th January 1923. 

Dr. J. N. iUism, Messrs. G. N. Misra and 
K. P. Misra, for the Appellants. 

Mr. Girja Saran Lai, forthe Respondent. 
JUDGMENT.— A Hindu, Harpal Singh, 
devised his property by a Will to his widow, 
Sartajkuar and to his pre-deceased son’s 
widow Umraokuar. They took possession 
on his death. On the death of Sartajkuar, 
the next reversioner to the last male holder, 
sued for possession of half the property in 
the Civil Court because the Revenue Court 
ordered mutation of names in favour of 
Umraokuar. The First Court of the Munsif 
of Dalmau dismissed the suit after deciding 
Issues Nos. 1, 2, 5, and 7. It held;— 

1. That the widows succeeded to joint 
tenancy; so reversion will not open out till 
after the death of Umraokuar. 

2, That the plaintiff Sarahjit Singh, the 
heir of the testator, was not the heir of Sar¬ 
tajkuar to her stridhan property. 

The learned Judge of the lower Appellate 
Court decided on appeal that the tenancy 
was one in common and remanded the suit 
for trial of the other issues. He overlooked 
the second decision of the First Court, in 
pursuance of which also the suit failed.^ 

This is an appeal from the order of re¬ 
mand. The first point is covered by the 
authority of the Privy Council so I shall 
not entertain the request of the appellants’ 
learned Counsel to refer the matter to a 
, Bench of this Court. In Jogesivar Narain 
Deo V. Ram Chandra Duit (1) tlieir Lord- 
ships held that in a devise like the present 
each of the legatees of 4-annas took an 
absolute iuteres in 2-annas share. They 
specifically disagreed witli the Madras view 
to the contrary expressed in Vydinada v. 
Nagammal (2). 

The First Court was worng in its decision 
of the second point also. The matter is clear 
and it is not necessary to ask the lower Ap¬ 
pellate Court to decide it. In Jagannath 
ProsadGupla v. Runjit Singh (3) it was held 
that the heir of a woman io her stridhan pro¬ 
perty is the nearest kinsmen of her husband 

(1) 23 C. 670; 23 I. A. 37; 7 Sir. P. C. J. 13; 6 .M. L. 
J. 75; 12 Ind. Dec. (n. b.) 445 (P. C.). 

(2) U M. 25S; 12 Ind. Jur. 455; 4 lod. D^c (s. b.) 
179. 

(3) 25 0.354; 13 lad. Dec. (k. s.l 237. 


in one of the approved forms. The Judges 

were further of opinion that there was pre¬ 
sumption in absence of any evidence to the 
contrary that the marriage was in one of 
tlie approved forms. There is no evidence 
to the contrary in the present case. The 
ruling of their Lordships of the privy Coun¬ 
cil in Sheo Pratab Bahadur Singh v. The 
Allahabad Bank (4) also favours this view. 
At page 489 of the report, the question was 
discussed of the heir of a lady Janki, uho 
had succeeded to her mother's stridhan 
property. The observations regarding a 
previous suit were “The suit was framed 
upon the assumption that upon the death 
of Janki the property did not pass to any 
heir of hers, but reverted to the heirs of an 
earlier generation. In the judgment it is 
said [Jagdish Bahadar v. Sheo Partab Singh 
“It is not disputed that the succession 
must be to the heirs of her(Janki'sJ father’ 
presumably as tlie sti'idhan lieirs of her 
mother in the absence of lineal heirs of the 
latter." I set aside Uie second finding of the 

Munsif also. ^ , 

This appeal is dismissed with costs. 

„ J. Appeal dismissed. 

(4) 25 A. 476; 7 C. W. N. 840; 13 11. L. J. .336; 5 Bom. 

A p"* ^106? 23 A. 369; 5 C. W. N. GC2; 

11 M L j. 178; 3 Bom. L. R. 258; 8 Sar. P. C. J. 19 

(P. C.). 


CALCUTTA HIGH COURT. 

Civil Rule No. 53 of 1921. 

February 18, 1924. 

Present:—Mr. Justice Suhrawardy, 
and Mr. Justice Ohotzner. 
ANANDA CHANDRA PRODHAN 

AND OTHERS— Plaintiffs—Petitioners 

versus 

SUK CHAND PRODHAN and 
another—Defendants— 

Opposite Partv. 

Cii’i/ proceduve Code {Act V uf lOOS), 3. JIS, 0. 

4— Exuninution of witTiess on commissioiif 
Wfusai to order- Revision—Interference by High 

^‘rhere is nothing in law to prevent the High Court 
from int-^rfering in revision with an mterlocrutoiy 
r.rri^r n'fusiiig to issue a commission for the examina- 
tPiu of a'witne.ss. if tho High Court is of opinion 
thiit th^ order complained of is one winch is calcu¬ 
lated to do irreparable injury to a party to the 

s"ar(S^/iruiaar Roy v. Ram Chandra Chatterji, 
63 n Ci9. 9; 35 0. L. J- 78; (1922) A. I. R. (C.) 
42 Rai Yatindra Nath Chaudhury v. Hari Charun 
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Ckaudkri, 26 Ind. Cas. 954; 20 0. L. J. 426 and 
Soviasundaram Chettior v. Monickavasaka Desika 
Gananasambanda Pandara Sannadhi, 31 M. 60; 3 M. 
L. T. 246. referred to. 

There is nothing in the C. P. C. which authorises 
a Court to fix a place wliero a certain person should 
be brought for examination on commission, nor is 
there anything restricting its power in that direction, 
[p. 621, co!. 1.] 

Plaintiff applied for a commission for the examina¬ 
tion of a witness, who was a man of advanced age 
and in feeble health and unable to undertake a jour¬ 
ney, but whose evidence was material to the case set 
up by the plaintiff. The Court directed the issue of 
a commission but fixed the place of examination of 
the witness at a distance from his house where it 
was impossible for the witness in his state of health 
to appear. On revision: 

Held, that in the circumstances of the case the 
order of the Court amounted to a refusal to issue a 
commission and was likely to do irreparable injuiw 
to the plaintiff and the order must, therefore, be set 
aside with a direction that the witness should be 
examined at his house, [p. 621, col. 1.] 

Rule against an order of the Sub-Judge, 
Fourth Court, 24-Parganas, dated the 14th 
December 1923, in Miscellaneous Case No. 

92 of 1922, arising out of the Title Suit No 
70 of 1921. 

Mr. 5. C. Maity and Babu Apuvba Charan 
Mukhej'jee, for the Petitioner. 

Babus Mahendra Nath Roy and Santosh 
K. Pal, for the Opposite Party. 

ORDER. —We are invited in this Rule 
to revise an order passed by the Subordinate 
Judge of 24-Parganas directingthe examina¬ 
tion of the plaintiffs' -witness Brojo Mohan 
Tewari on commission at Geonkhali in the 
District of Midnapore. It appears that tliis 
order vas issued in connection with a suit 
between two brothers the plaintiff and the 
defendant in respect of the ancestral pro¬ 
perty. The plaintiff filed an application 
before the Court below to examine this 
witness who lives in the village of Nandi- 
gram which is said to be situated at a dis¬ 
tance of 20 miles from Geonkhali; the mode 
of conveyance between the places being 
over land and water. The application wj 5 
granted; but on the defendants' objectino* 
to the order the Court fixed Diamond 
Harbour as the place where the witness 
should be brought for examination. On 
further representation being made the Court 
appointed Geonkhali as the place where the 
witness should be brought for examination. 
The plaintiff objected to this order on the 
ground that the witness was not able to 
risk a journey to Geonkhali, but the Court 
refused to modify its previous order. The 
present application was made against that 
order and this Rule was issued. 
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The learned Vakil for the opposite party 
argues that this Court has no power either 
under s. 115, C. P. C., or s. 107 of the Govern¬ 
ment of India Act to revise the order now 
under consideration as it was passed in the 
exercise of the discretionary power vested 
in the Court below. No doubt it is a strong 
point in favour of the defendant. The 
order is an interlocutory order and is 
passed, as the learned Vakil for the opposite 
party contends, in the exercise of the dis¬ 
cretion which the Trial Court had under 
O. XXIV, r. 4. But we do not think that 
our power of interference or superintend¬ 
ence is limited by the provisions of the 
Statutes. This Court has consistently held 
the view differing from the view taken by 
the Allahal)ad High Court that an inter¬ 
locutory order like the present is one which 
can be revised by the High Court in the 
exercise of its revisional jurisdiction. But 
it has been held at the same time that this 
Court will not exercise its revisional juris¬ 
diction except on rare occasions where 
the refusal of such jurisdiction would be 
tantamount to a denial of justice. Recently 
this Court has interfered with a number of 
interlocutory orders. See the cases of Kumar 
Sarat Kumar Roy v. Ram Chandra Chat- 
terji (1) and Rai Yatindra Nath Chaudhury 
V. Hari Charan Chaudhuri (2). In the 
latter case all the cases on the point have 
been reviewed. The same view has been taken 
in the case of Somasundaram Chettiar v. 
Manickavasaka Desika Gnanasambanda 
Pandara Sonnadhi (3). The result of an 
examination of all these authorities is that 
there is nothing in law to prevent us from 
interfering with interlocutory orders of this 
nature, if we think that the order complain¬ 
ed of is one which is calculated to do 
irreparable injury to a party in a suit. 

Now turning to the facts of this case, we 
find that it is alleged by the plaintiff that 
this witness Brojo Mohan Tewari is a 
of 80 years old. There is a medical cert^ 
ficate to the effect that he is weak and 
debilitated. This is not contradicted by 
the opposite party and we take it that the 
proceedings of the Court below proceeded 
On this assumption. It is further stated 
by the. plaintiff that he attempted to bring 
this witness to Geonkhali for the purpose 
of his examination but he refused to go 

(1) 68 Ind. Cas. 9; 35 C. L. J. 78; (1922) A- I B. 

(C.) 42. 

(2) 26 Ind. Cas. 934; 20 O. L. J. 426. 

(3) 31 U. 60} 3 M. L. T. 246. 
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there at the risk of his life. The witness 
lives beyond the local limits of the jurisdic¬ 
tion of the Court at Alipore and the Court 
has thought fit to issue a commission for 
his examination. The question is was it 
right to fix the place where this witness could 
be brought for examination. There is noth¬ 
ing in the Code which authorises a Court 
to do so nor, of course, is there anything 
restricting its power in that direction. But 
in the present case we are of opinion that 
the order passed by the Court was tanta¬ 
mount to refusing the application for 
examination of the ■witness. This might 
cause serious injury to the plaintiff, it 
for instance the evidence of this witness is 
not available and trial of the suit is pio- 
ceeded with and the suit is decided against 
the plaintilf and on appeal the Appellate 
Court thinks that the evidence of this ^ylt- 
ness should have been taken on commission 
at his house» the result wiW he a remaiiu» 
a further hearing and further loss of time 

and money. It is possible that by the time 
the remand order is made the witness may 
die or that his evidence may not be pro¬ 
cured. The learned Subordinate Judge 
has not stated any reason why he consider¬ 
ed Geonkhali to be be the most suitable 
place for his examination. We are told 
that in order to reach Geonkhali the 
witness has first to travel some miles by 
road which can only be done in a palanquin 
and then he has to go by boat in order 
to reach his destination. We are not sure 
if the witness is in a fit condition to under¬ 
take this joumey and he has certainly 
refused to go to Geonkhali. In the particular 
circumstances of this case we think that 
in the exercise of our revisional jurisdic¬ 
tion w^e should set aside the order of the 
Court below directing the examination of 
this witness at Geonkhali and direct that 
the witness be examined in his house. If 
the learned Judge of the Court below thinks 
that it will not be proper to have the ex¬ 
amination of the witness vice versa on the 
petition of any of the parties he may direct 
an examination by interrogatories. 

The result is that this Rule is made 
absolute and the order of the Court below 
set aside. We make no order as to the 
costs of this Rule. 

Z. K. Rule made absolute. 


HARBAN8 fllNOH. 

OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 235 of 192.3. 

September 25, 1924. 
Present:— Neave, A. J. C. 
JAGMOHAN SINGH— Plaintiff and 
ANOTHER—Defendant—Appellants 

versus 


HARBANS SINGH— Defendant- 

Respondent. 

Transfer of Property .lei {IV of 1SS2), s. CO — 
2dort<jage—Purchase of portion of mortgaged property 
by one of several mortgagees, effect oj—Redemption, 
piecemeal, whether can he allowed. 

It is onlv when all the mortgagees have joined in 
purchasing a portion of the property mortgaged to 
them that the integrity of the mortgage is broken up 
and the mortgagor or mortgagors become entitled to 
redeem tlie property piecemeal. Wiierc one only of a 
number of mortgagees has acquired by purchase a 
part of tlie mortgaged property, the mortgage over 
that portion of the mortgaged property does not merge 
in tlie sale. In .sucli a case the purchaser mortgagee 
is in no different position from an outsider so far as 
the right convoyed by his purchase is concerned. The 
mortgage remains one and undivided and if ledeeined 
at all* can only be redeemed in its entirety, fp. 

Siilh Gopal V. Kanhii Khan, 6 O. C. 223 and 
Parwan Singh v. Bisheshar Singh, 1) O. C. 63, distiiigu- 

isbed. . , 

Second appeal against the decree of the 

Subordinate Judge, Partabgarh, dated the 

27th July 1923, preferred against that of 

the Munsif, Kunda, dated the 19th Septem- 

1922. . . * „ 

Mr. Radha Krishna, for the Appellants. 
Mr. Rudra Dutt Sinha, for the Respond¬ 


ent. 

JUDGMENT.— This is a plaintiff's 
appeal. The suit was brought for redemp¬ 
tion of a mortgage executed on tlie 14th 
July 1883 by one Bisheshar Singh. The 
plaintiffs are three of his sons. The fourth 
son did not join in bringing the suit and 
has accordingly been made a pro forma 
defendant. He is defendant No. 14. There 
were originally six mortgagees but only 
one of these is still alive. He is Harbans 
Singh, defendant No. 10. The remaining 
defendants Nos. 1 to 9 and 11 to 13 are 
the representatives of the other five mort¬ 
gagees. The property mortgaged consist¬ 
ed of certain plots of land in Mouza Rati- 
pur in the Partabgarh District, and re¬ 
presented the two anna undei’-proprietary 
share of the mortgagor. 

On the 3rd November 1898, Bisheshar 
Singh sold a one-anna share in this vil¬ 
lage to Harbans Singh, defendant No. 10. 
The lower Appellate Court has found that 
by this transaction he conveyed a half 
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share in the mortgaged plots to defendant 

No. 10. 

Tne plaintiffs originally denied the 
validity of tlie sale to Harbans Singh, but 
the tinding on this by the Court below 
is against tfieni and this question is no 
loagdr in dispute. 

Tne suit was brought for the redemption 
of the entire iuortgage. The First Court 
granted the plaintiffs a decree. Hiirbans 
Singh appealed. It may be mentioned 
here that he alone of all the defendants 
had contested the suit, Nos. i to 4 and 6 
and 8 admitting the claim, while the rest 
did not appear in Court. Harbans Singh 
contended that as he in his caijacity of 
mortgagee had purchased half the mort¬ 
gaged properly, the plaintiffs should only 
have been allowed to redeem the other 
half. The learned Subordinate J udge has 
decided this plea in his favour, holding 
that he is entitled to insist upon retain¬ 
ing in his possession the portion of the 
mortgaged property purchased by him. 
In support of this view of the law the 
learned Subordinate Judge relies par¬ 
ticularly on Sidfi Gopal v. Nanku Khayi (1) 
and Parwan Singh v. Bisheskar Singh {2). 

VVhat the learned Subordinate Judge 
has overlooked is that in tne present case 
Harbans Singh was not the sole mort¬ 
gagee. This fact makes an important 
difference. It is only when all the mort¬ 
gagees have joined in purchasing a portion 
of the property mortgaged to them that 
the integerity of the mortgage is broken 
up, and the mortgagor or mortgagors be¬ 
come entitled to redeem piecemeal. The 
concluding portion of s. 60 of the Transfer 
of Property Act provides. “Nothing in 
this section shall entitle a person interest¬ 
ed in a share only of the mortgaged pro¬ 
perty to redeem his own share only, on 
payment of a proportionate part of the 
amount remaining due on the mortgage, 
except where a mortgagee, or, if there 
are more mortgagees than one, all such 

mortgagees has or have acquired, in whole 
or in loart the share of a mortgagor.” In 
the present case, one only of a number 
of mortgagees has acquired by purchase 
a part of the mortgaged i^roperty. It 
cannot be said, therefore, that the mort¬ 
gage over that portion has merged in the 

sale. The purchaser-mortgagee is in no 
different position from an outsider so far 

il) 6 O. C. 223. 

(2) 2 0. 0. 63. 


as his rights conferred by his purchase 
are concerned. The mortgage remains 
one and undivided, and if redeemed at all 
caji only be redeemed in its entirety. The 
order of the lower Appellate Court, there¬ 
fore, cannot stand and must be set aside, 
and the decree of the First Court restored. 
The contesting defendant-respondent will, 
of course, still be entitled to seek any re¬ 
medies which he may have under his sale- 
deed as against the mortgagors. The ap¬ 
pellants must get their costs in this Court. 
In view, however, of the dishonest plea 
taken by them in regard to the validity of 
the sale, the parties will bear their own 
costs in both the Courts below, 
z. K. 


PATNA HIGH COUKT. 

Civil Revision No. 226 of 1924. 
November 12, 1924. 

Prestnt: —Mr. Justice Das. 
BAJRANG PRASAD SINGH— 

Petitioner 

versus 

Uusammat SONEJHARI KUEB 

AND OTHERS—OPPOSITE PaRTV. 
Limitation Act {IX of 1003), s. iS—Civt} 

Code {Act K of 1003), 0. XXI, r. 
decree —Sale, application to set 
irregularity, distinction between — Fraud, prooj j 
Limitation. . . . 

Fraud iu bringing about an execution 
sentially differ3nt from irregularity in the con 
the sale. [p. 62.3, ool. 1.] . _ T^d. 

Narayan Sahu y. Mohant Damodar Das, i 
Cae. 461; 16 C. W. N. 894, relied on. .of 
In order to obtain the benefit of the -.jon 

s. 18 of the Limitation Act in respect of 
to set aside an execution sale, the judgraeat-aeni 
establish that there was some contrivance on , 
of the decree-holder by which he was r r 90 of 

knowledge of his right to apply under there 

the C. P. C. It is not sufficient to say that as “i 

was fraud in the conduct of the sale, . p’ajt 
must follow that there was a contrivance on . t jQf 
of the deci-ee-holder to keep the judgme ' 
from the knowledge of the fraudulent sale. LP* 
col. 2; p. 624, col. 1.] ^ 

Fraud is, however, a continuing influence, 
that influence ends it retains its power ot 
and, therefore, fraud antecedent to the accr^ ^ jg 
right of action may also be considered tma 
of the Limitation Act. [p. 624, col. 2.] H 

Rahimbhoy IIabibhoy v. Charles Acn^^ i ^ j jar. 
B. 311; 20 1. A. 1; 6 Sar. P. O. J. 236; 1< 

40; 9 Ind. Dec. (n. s.) 222, followed. , -/linatU 

Revision from an order of the 
Judge, Muzaffarpur, dated the ^5th ^ 
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1924, reversing that of the Munsif, Haji- 
pur, dated the 19th November 1923. 

Messrs. S. P. Sen and A. K, (Jupta, for 
the Petitioner. 

Mr. S. K. Mitra, for the Opposite Party. 

JUDGMKNT. —This application is 
directed against the order of the learned 
Subordinate J udge of Muzaflarpur, dated 
the 25th March 1924 by which he set aside 
a sale which took place on the iSthJune 
1918. The application under O. XXI, r. 90 
was presented sometime in April 1923 and 
this has encouraged the contention on be¬ 
half of the decree-holder that the applica¬ 
tion is barred by time. The learned Judge 
in the Court below has come to the conclu¬ 
sion that the auction-sale was brought 
about by practising fraud and that the ap¬ 
plicant is entitled to the benefit of s. 18 of 
the Limitation Act. In that view differing 
from the learned Munsif, he allowed the 
application and set aside the sale. 

In my opinion the finding of the learned 
Judge in the Court below must be regarded 
as a finding to the effect that all the cir¬ 
cumstances were present to entitle the 
judgment-debtor to have the sale set aside 
provided the application was made within 
time. I am not for the moment considering 
the question as to whether the decision of 
the learned Judge on the question of 
limitation can be supported; but his finding 
that there •was gross irregularity in the 
conduct of the sale and that the judgment- 
debtor sustained substantial injury by 
reason of such irregularity is binding upon 
me in this Court. It is true that the learned 
Subordinate Judge, has gone much further 
and said that there was fraud on the part 
of the decree-holder. I am not quite satis¬ 
fied whether upon his decision it is possible 
to say that there was fraud on the part of 
the decree-holder. It is quite true that 
there was gross under-valuation of the 
property sought to be sold. It is quite true 
that the processes were not served on the 
judgment-debtor ; but fraud is essentially 
different from irregularity in the conduct 
of sale. This was pointed out very forcibly 
by Sir Lawrence Jenkins in Narayan Sahu 
V. Mohant Damodar Das (1). But in any 
case I am satisfied that there was gross 
irregularity on the part of the decree- 
holder and that the applicant sustained 
substantial injury by reason of such irre¬ 
gularity, and that if there was no question 

(1) 16 lud. Cas. 464; 16 0. W. N. m. 
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of limitation raised in the case, the judg¬ 
ment-debtor would undoubtedly be entitled 
to succeed. 

This brings me to the consideration of 
the question whether the learned Judge in 
the Court below is right in the view that 
the judgment-debtor isejititled to llie bene¬ 
fit of s. 18 of the Limitation Act. The view 
of the learned Subordinate Judge may be 
stated in his own words: “The applicant 
alleges in her petition that she came to 
know of the sale on the 5tii April 1923. 
In her evidence she says that slie came to 
know about it on 4tli Baisakh 1330 which 
corresponded to the above date. As it has 
been found that the sale was brought about 
by the decree-holder's fraud, it is for the 
decree-holder or his tenant to sliow that tlie 
applicant had knowledge before the 5th 
April 1923 in order to succeed on the plea 
of limitation. 1 find, therefore, that the ap¬ 
plication was not barred by limitation.” 

I am unable to agree with the view as 
presented in this part of the order of the 
learned Subordinate Judge. In the first 
place, lam not sure that the facts referred 
to by the learned Subordinate Judge 
established a case of fraud. It is, therefore, 
necessary for the learned Subordinate 
Judge to deal with all the evidence again 
and to come to a conclusion on the question 
whether there was really any fraud on the 
part of the decree-holder. If he comes to 
the conclusion that there was irregularity 
but not fraud within the meaning of that 
term as was in the decision of Sir Lawrence 
Jenkins, then clearly the appHcalion is 
barred by limitation. If he comes to the 
conclusion that there was fraud then the 
next question which he must consider is, 
whether upon the facts proved the judg- 
ment-dobtor is entitled to the protection 
of s. 18 of the Limitation Act. Now s. 18 
provides that “ Where any person having a 
right to institute a suit or make an 
application has, by means of fraud,' been 
kept from the knowledge of such right or of 
the title on which it is founded...tlie time 
limited for instituting a suit or making an 
application—(a) against the person guilty 
of the fraud or accessory thereto, or (6) 
against any person claiming through him 
otherwise than in good faith and for a valu¬ 
able consideration, shall be computed from 
the time when the fraud first became known 
to the person injuriously affected thereby.” 
In order to succeed the judgment-debtor must 
establish that there was some contrivance oq 
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the part of the decree-holder b_y which the 
judgment-debtor was kept from the know¬ 
ledge of her right to appl 3 ' under O. XXT 
r. 90 of the Code. It is, in my opinion, not 
sufficient to say that as there was fraud in 
the conduct of the sale, therefore, it must 
follow that there was a contrivance on the 
part of the decree-holder to keep the judg¬ 
ment-debtor from the knowledge of the 
fraudulent sale. Indeed in some of the 
cases it has been broadlj^ laid down that 
fraud precedent to the accrual of the right 
of action can never be considered under 
3. 18: but whether this view can be main¬ 
tained in view of the decision of the 
Judicial Committee in Rahimbhoy Hahibhoy 
V. Charles Agnew Turnf’7'(2) is very doubtful. 
This was pointed out by Sir Lawrence Jenkins 
in the case to which 1 have referred but as 
was suggested by Sir Lawrence Jenkins 
fraud is a continuing influence and until 
that influence ends it retains its power of 
mischief. It was directly held by the 

Judicial Committee in the case to which I 
have referred that where a man has commit¬ 
ted fraud and has kept property thereby, 
it is for him to show that the person injured 
by the fraud and suing to recover the pro¬ 
perty has had clear and definite knowledge 
of those facts which constitute the fraud at 
a time which is too remote to allow him to 
bring a suit. In view of what was decided 
by the Privy Council, I am unable as at pre¬ 
sent advised to accept the view that fraud 
antecedent to the accrual of the right of 
action can never be considered under s. 18. 
In my opinion it can and must be consider¬ 
ed, because as pointed out by Sir Lawrence 
Jenkins, fraud is a continuing influence 
and until that influence ends it retains its 
power of mischief. 

But although I am unable to agree with 
the extreme contention which has been put 
forward before me, I think that the peti¬ 
tioner is entitled to succeed on the ground 
that the judgment of the lower Appellate 
Court does not show that there was any 
fraudulent concealment of the execution 
proceedings on the part of the appellants. 
As this matter has not been very carefully 
considered by the learned Judge in the 
Court below, I am unable to decide the 
contention between the parties in this case 
I think the best course will be to send the 
case back to the lower Appellate Court and 
ask it to come to a conclusion on the 

^ (2) 17 B. 311; 23 I. A. 1; 6 Sar. P. c. J 25fi- 17 
Ina. Jut. 40; 0 lad. Deo. (n. e.) 223. 


evidence in the case. The learned Judge 
must first consider whether there was fraud 
as distinct from material irregularity in the 
matter of the sale. If he comes to the 
conclusion that there was no fraud, then 
he must dismiss the application on the 
ground that it is barred by limitation. If 
he come to the conclusion that there was 
fraud still, he must consider whether there 
was any fraudulent concealment of the 
execution proceedings on the part of the 
appellants. In considering this matter he 
must not ignore what had taken place 
before the sale. He must consider the 
general conduct of the decree-holder both 
before and after the sale and he must deal 
with the question whether to quote the 
language of s. 18, the judgment-debtor has 
been kept from the knowledge of her right 
to applj' by means of fraud perpetrated by 
the decree-holder. 

Costs of this application, hearing fee two 
gold mohurs, will be costs in the proceeding 
before the Court below and will be disposed 
of by that Court. 

z. K. Case remanded. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Miscellaneous Appeal No. 43 op 19^4. 

November 12, 1924, 

Present: —Mr. Dalai, J. C. 
GUNNA AND another—Applicants ' 

Appellants 


versus 

DARGAHI— Opposite Party— Respondent. 

Gwordiarw and Wards Act (Vlll of ISOO/. s. i/ 
Muhammadan Law — Guardianship — Minor , 

Married sister, whether can be guardian — Court, auty 
of, 

Under s. 17 of the Guardians and 
appointing or declaring a guardian of a minor, 
Court must be guided by what appears under i 
circumstances to be for the welfare of the minor 
this should be done consistently with the W" 

which the minor is subject. . i. » tha 

The precept of the Muhammadan Law is that ^ 
custody of a female minor may not be 
married sister where there is a possibility of the 
ried sister's husband taking the minor into myna^ 
for himself. W'here, however, it is impossible to 
cover any suitable guardian the powers of tl^t^o ^ 
are not circumscribed by the tenets of the Man*® 
madan Law. 
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contradiction in terms to clioose a guardian and then 
tell him that£the Court is not prepared' to help him 
for the protection of property and pei'son of the 
minor. 

Appeal from an order of the District 
Judge, Lucknow, dated the 2nd September 
1924. 

Mr. Zahur Ali^ for the Appellants. 

Mr. Raoof Ahmad, for the Respondent. 

JUDGMENT,— In my opinion the 
orders of the learned Judge dated 26th 
August and 2nd September are defective. 
There is a minor Muhammadan girl 
Musammat Nasiban about 12 or_ 14 years 
of age and one Dargahi is appointed her 
guardian. The minor’s sister, who is pre¬ 
sumably major, Musammat Jilahi and her 
husband Gunna complained that the pre¬ 
sent guardian was not a fit person and 
should be removed. The application was 
made under s. 39 of the Guardians and 
Wards Act. There was a further prayer 
that either or both of them may be 
appointed guardians of the minor girl. 
The learned Judge dealt only with the 
question whether the married sister could 
be appointed guardian when she is not 
married to a person who is in the pro¬ 
hibited relationship with the minor. That 
is the precept of the Muhammadan Law 
that the custody of a minor may not be 
given to a married sister where there is a 
possibility of the married sister’s husband 
taking the minor into marriage for him¬ 
self. Under s. 17 in appointing or declar¬ 
ing a guardian of the minor the Court 
is to be guided with what appears under 
the circumstances to be the welfare of the 
minor, but the proviso is that this should 
* be done consistently 'with law to which 
the minor is subject, that is, the Muham¬ 
madan Law in the present case. Possibly 
if it were impossible to discover any suit¬ 
able guardian in case of the present 
guardian being unfit, I do not think that 
the powers of the District Court would 
be circumscribed by the tenets of the 
Muhammadan Law. In the present case 
the learned Judge has not brought his 
mind to bear upon the subject whether 
the present guardian is a fit person to 
continue in the guardianship or not. 
There is no finding on the subject in 
either of the orders referred to above. In 
my opinion that matter is of far greater 
importance than the question as to who 
should be appointed guardian if the present 
guardian is removed. 

40 
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I set aside both the orders mentioned 
above and direct the lower Court to come 
to a finding on the evidence, after record¬ 
ing further evidence, if the parties should 
produce aiiy, whether the present guardian 
is a fit person to continue in the guardian¬ 
ship or not. Various allegations against 
him were made in this Court. As it is, 
the order of the District Judge makes 
the present guardian impotent as he has 
been warned that the Court was unlikely 
to give him any help to remove the minor 
forcibly from the possession of her sister. 
It appears that the minor is at present 
living with Musammat Jilalii, is happy 
there and desires to live there and not 
with the guardian appointed by the Court. 
The first question, therefore, to decide 
is whether the present guardian is a fit 
person to continue in guardiansliip or not. 
The person who is appointed guardian by 
a Court must be a person to whom the 
Court can render every available assist¬ 
ance under the law. It will be a contra¬ 
diction in terms to choose a guardian and 
then tell him that the Court was not pre¬ 
pared to help him for the protection of 
the person and property of the minor. If 
the present guardian is considered to ba 
fit by the Court, he must receive every 
assistance within the power of the Court, 
If he is considered unfit, he must be re¬ 
moved and then the question will arise aft 
to who should be appointed guardian. If 
the Court does not approve of Musammat 
Jilahi or her husband or of both together, 
it will have to discover some other guar¬ 
dian if it is satisfied that the present guar¬ 
dian is not a fit person to continue as such 
and is not one to whom the Court could 
render such help as it is bound to render 
to guardians appointed by it. 

With these observations I direct re-trial 
of the two petitions dated 8th July and 
2l9t August 1924. No order is made as to 
costs here. 

z. K. Rc'-trial ordered^ 
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MADRAS HIGH COURT. 

Original Petition No. 95 of 1922. 

April 1, 1924. 

present: —Justice Sir C. V. Kumaraswaini 

Sastri, Kt. 

In the matter of The INDIAN 
COMPANIES ACT, 1913, and In the 
matter of MORRISONS (INDIA) Ltd., 
IMPERIAL BANK OF INDIA— 

Petitioner. 

Compa?ues Act (VII of lOlS), $$. 2J0, 230, 233 — 
Pi'csidency Towns Insolvency Act (III of 1000), s. 52 
—Floating charge created by Company- Applicability 
of s. 52—Agent for sale—Liquidation—Principal whe¬ 
ther has priority—Debt before conversion into limit¬ 
ed Company, whether binding. 

Section. 52 of the Presidency To^\^ls Insolvency Act 
has no application to cases of floating charges created 
by a Company which has since gone into liquidation, 
[p. 626, col. 2.] 

Where it appears that a Company in liquidation had 
acted as agents for sale of goods under an agreement 
by which goods were to be sold by the Company and 
the sale-proceeds were to be paid over to the princi¬ 
pal and the unsold goods returned to the principal, 
the principal has priority in respect of the unpaid 
price of goods, {ibid.] 

The liability ofa Company incurred before it was 
turned into a limited Company and not undertaken 
by the latter, cannot be discharged by the limited 
Company on its liquidation, [p. 627, col.’ 1,] 

Mr. Sydney Smithy for the Petitioner. 

Mr. Vere Mockety for the Respondent. 

ORDER.— This is an application by the 
Liquidator for directions as to various 
matters set out in the Judges Summons. 
The first question is as regards the charges 
set out in schedule A to the Liquidator's 
affidavit. Schedule A is a list of preferential 
charges which under the Act have to be 
paid first and there is no dispute about 
schedule A. The amounts in schedule A will 
be paid first by the Liquidator and to the 
sums mentioned therein will be added 
Rs. 21 costs allowed to Abdur Rahaman 
on his application as regards rent As 
regards schedule B, there is also no dispute 
as items referred to therein are sums pay¬ 
able in connection with income-tax and to 
the Postmaster General for customs duty 
Schedule C refers to certain claims made by 
the Imperial Bank of Madras and to cer¬ 
tain sums due to the Overseas Export and 
Import Co., and the Hongkong and 
Shanghai Banking Corporation. Items Nos 
1 and 2 of schedule C refer to the Imneriai 
Bank of Madras. The Imperial Bank ob¬ 
tained a floating charge on the pronertiVa 
of the Morrison and Co. Ltd. bv HppH 
dated the 12th December 1921. ’This deed 
has been marked Ex. A in the liquidation 


proceedings. It appears from Ex. A that 
it was filed with the Registrar of Joint 
Stock Companies and registered on the 
21st December 1921, so that the provisions 
of s. 109, cl. (e) of the Companies Act 
have been satisfied. It is clear from 
ss. 230 and 233 of the Companies Act that 
the Imperial Bank can have a charge over 
the assets of the Company. I do not think 
that s 52 of the Insolvency Act has any 
application to cases of floating charges 
created by a Company in favour of the 
Bank. Section 229 refers to the Insolvency 
Act only as regards the rights of secured and 
unsecured creditors. It is obvious that a 
floating charge, if, created, must leave 
the possession with the Company, as other¬ 
wise it cannot carry on business at all. 
The Imperial Bank will be paid the 
amounts of items Nos. 1 and 2 of schedule C 
to the affidavit of the Liquidator first. 
Item No. 3 of schedule C refers to the Oversea 
Export and Import Co., and the question 
is whether the goods were sold to Morrison 
& Co. Ltd., or whether Morrison & Co. 
were only the agents for the Oversea Ex¬ 
port and Import Co. The Company does 
not appear and prove its claim to priority. 
It appears from the agreement that they 
were to deal inierse as principal and 
agent and that drafts were drawn against 
the goods and I, therefore, do not think 
it is proved that the Oversea Export and 
Import Co. have any priority. As regards 
item No. 4 which relates to Honkong and 
Shangai Banking Corporation, it appears 
from the letters written by Morrison and 
Co., Ltd., to the Imperial Bank which re¬ 
presented the Honkong and Shanghai 
Banking Corporation that Morrison and* 
Co. Ltd , were only agents for sale, that 
goods were to be sold and that the sale- 
proceeds were fo be paid over in due 
course, that the unsold goods were to he 
returned and that the property was tojje 
at the disposal of Honkong and Sh^ghai 
Banking *Corporation. In these circum¬ 
stances I think that Honkong and Shanghai 
Banking Corporation has got a priority m 
respect of Rs. 3,500 and Rs. 2,309-8-0, items 
Nos. 4 and 5. As regards the otn^ 
schedules, I accept the statements re/eired 
to in the affidavit of the Liquidator. Mr* 

M. O. Alasingarachariar, who is 
persons mentioned in schedule F aad vno 
claims Rs. 739, states that this sum is due 
for professional services rendered bybim 
and that he has filed an affidavit proving 
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the amount due. The dieaculty. however, 
in his case is that they were services 
rendered lo Morrison and Co. Ltd. before 
it was turned into a limited liability Com¬ 
pany and there is nothing to show that 
Morrison and Oo, Ltd., undertook to paj 
the debts of Morrison and Co. On the 
contrary the proceedings of the Directors 
which are referred to by Mr. Mockett show 
that the debts were not payable by the 
Company. As, however, it is clear that 
excepting the Imperial Bank and the 
Honkong and Shanghai Banking Corpora¬ 
tion who have got priority, there would 
not be assets to pay other creditors, it 
seems to me that he has not much hard¬ 
ship in the matter. The next question is 
as regards the remuneration of the Liquida¬ 
tor. The liquidation proceedings have 
been going on for the last two years and 
I think that Rs. 200 a month would be 
fair remuneration for the trouble taken 
by Liquidator during the period of liqui¬ 
dation. I allow him Rs. 200 a month from 
the date he assumed charge up to tins 
date. I direct that schedules A and 13 and 
the Liquidator s remuneration and the costs 
of this application will be paid first and 
out of the balance the Imperial Bank and 
the Honkong and Shangai Banking Cor¬ 
poration will be paid rateably. 

The taxed costs of the Liquidator ^ 
between attorney and client and of the 
Imperial Bank will be paid out of the 
funds in the Liquidator’s hands. I certify 
for Counsel. , 

V N, V. Order accordingly . 


627 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 425 of 1920. 

July 10, 1924. 

Present: —Mr. Justice Kanhaiya Lai. 

ISHWAR PRASAD and another— 
Defendants—Appbli.ants 

versus 

Babu BISHUNATH PRASAD SINGH 

AND another—Plaintiff and Defendant 

— Respondents. 

Limitation Act (IX of 1008), s. 5 -Appeal filed 
after limitation —Bona fido mistake—Extension of 
tims—Su^cient cause. . 

In answer to a suit for ejeotmeut of certain tenants 
from their holdings on the allegation ^hat they 


non-occupancy tenants the latter pleaded that they 
cultivated the land under certain other persons who 
W 3 re under-proprietors in the village. These laltei 
parsons were thereupon impleaded as defendants ami 
set up undar-proprietary rights. The C«)urt held 
that no such rigiits were proved and decreed the suit, 
but the names of the intervenor were not shown m 
the decree which was passed in the case. The inter¬ 
venor (iefendanls tiled an appeal in the Court of the 
District Judge hevond the period of limitation ami 
explained that the'delay was due to the fact that they 
had lirst intended to tile an appeal m the Commis¬ 
sioner’s Court and it was only after taking lepl 
advice that they ha<l discovered that ijie appeal lay 
t) the Court of the District Judge. Ihe Distiiot 
Judge refused to admit their appeal on the ground 
that thoir names did not appear in the decree. 
Theivupoii thev made an apidicatiou to the ( ourt lor 
the amendment of the decree and the decree was 
amended bv insuring their names in the decree : 

Held (b'thal the right of the appellants to appeal 
from the decree of the First (’ourt arose on tlie date 
when the decree was amended by the addition of then 
names and that in this view of the case their appea 
could not be regarded as having been tiled beyond 
time; [p. 628. col. 2.] 

(2» that in anv case the appellants were entitled to 
the beneiit of s. 5 of the IJmitalion .Vet. [p. bJJ, 

'honest mistake made by a litigant upon in¬ 
correct advice amounts to sufticient cau.se for extend¬ 
ing the period of limitation within the meaning of 
s. 5 of the Limitation Act. [p-P-“y.y 

ShibDaual v. -Jagannafh t ‘ n S^a’ i ion 

20 A. L. J. 67-1; 44 A. G36; (11»22) A. I. H. (A.) 490 

followed. , - - .1 I • 

The judicial discretion given by s. o of the Limita¬ 
tion Act to admit an appeal after the prescribed period 
of limitation should be exercised if the appeal has 
been prosecuted with due diligence, and when in the 
exercise of judicial discretion a Judge fails to apply 
the rule, the Appellate Court should either remit the 
case or itself exercise the discretion [p. col. 2.J 
Hrii Mohan Das v. Mannu liibi, 19 A. 

A. N. (1897)86; 9 I)ec. s.; 22b Brq 
Indar Singh v. Kanshi Ram, 42 Ind. (^as. 43; 44 L A 
218; 33 M. L. J. 486; 22 M. L. 1. 362; 104 P. R. 1911 
tl917) M.W.N. 811;6L.\V. 592; 12(> P. . R. IJl' 
92 C W N 169-15 A. L. J. m 7; 19 Bom. L. K. 866 
li7 P. L. R 1917', 3 P. L. W. 313; 26 C. L. J^572; 45 C. 
94 (P. C.) and Maqbul Ahmad v. Mnrta, 33 Ind. Cas. 
546; ii A. L. J. 212. followed. 

Second appeal from a decree of the Dis¬ 
trict Judge, Allahabad, dated the 11th 

December 1922. . . , * n * 

Mr Haribans Sahai, for the Appellants. 

Mr! P. L. BanerjU for the Respondents. 

JUDGMENT.— These appeals arise out 
of three suits brought by the present 
plaintiffs-respondents for the ejectment of 
certain tenants from their holdings on the 
allegation that they were non-occupancy 
tenants. The defendants pleaded that they 
were not the tenants of the plaiiUins and 
that they cultivated the land on behalf of 
Ishwar Prasad and Kuber 1 rasad, the 
mokan'aridars or inferior pr^rietors of th^ 
village and paid rente to them. An ap^ 
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plication was made by Ishwar Parsad and 
Kuber Prasad to be made parties to the 
suit, on which they were asked to file their 
written statements. Their defence was 
. tl an under-proprietary right 
to the whole village, in which the disputed 
land was situated and that they had been 
realising rents from the tenants from the 
Settlement of 1289 F. as mokarraridars or 
inferior proprietors. The Trial Court framed 
an issue on the point and came to tlie 
conclusion that the defendants intervenors 
had no rights in the village of a proprie¬ 
tary nature and that the plaintiffs were 
entitled to eject the tenants from their hold¬ 
ings. 

As the Trial Court had passed no express 
order, directing that the intervenors should 
be added as defendants, their names did 
not appear in the decrees, which were pre¬ 
pared in those cases. The decrees passed 
were merely decrees for the ejectment of 
the tenants, an appeal from which would 
ordinarily lie to the Commissioner; and 
the affidavit filed by the defendants appel¬ 
lants shows that with a view to file the 
appeal to the Commissioner of Benares, 
they took the papers to M. Bhairon Prasad 
but he returned the papers saying that as 
a question of proprietary title was in issue, 
the appeal Avould lie to the District Judge. 
The appeal was then filed in the Court of 
the District Judge of Benares from those 
decrees, but the office of the District Judge 
Benares, reported that the defendants 
intervenors were not mentioned in the 
decrees and no appeal by them could 
be entertained. The Trial Court was, 
therefore, asked to explain the situation 
and the result of that inquiry was that by 
an order of the 1st February 1923 passed 
on the application of the defendants appel¬ 
lants, the names of the defendants inter¬ 
venors were added to the plaints and the 
decrees in each of the three suits. The 
decrees were passed on the 26th September 
1922. The only persons who were men¬ 
tioned in the decrees as defendants were 
the tenants, who could have filed an appeal 
within 60 days to the Commissioner. The 
names of the defendants intervenors were 
not entered in the decrees and they could 
not have filed any appeal anywhere. They 
eventually filed the appeal on the 22nd 
December 1922 and on an objection being 
taken that they had no right to file the 
appeal, because they were not parties to 
decrees, their names were subsequently 


added to the decrees on the 1st February 
1923. The right of the defendants inter¬ 
venors to appeal from those decrees if they 
had any right to appeal arose when the 
decrees %vere amended by the addition of 
their names; and in that view of the matter 
the appeals could not be regarded as having 
been filed beyond time. 

It is, however, possible to look at the 
matter from another stand point. ■ The de¬ 
crees, as they stood were passed against the 
defendants, tenants, who could have appeal¬ 
ed to the Commissioner within 60 days. The 
defendants intervenors may have honestly 
believed that they could have instituted 
the appeal in the Court of the Commission¬ 
er within the same period. As held in 
Brij Mohan Das v. Mannu Bibi (1) an hon¬ 
est mistake could be made in good faith 
and a bona fide mistake might be taken into 
consideration in suitable cases. 

In Bi'ij Inder Singh v. Kanshi Ram {2) 
their Lordships of the Privy Council held 
that the judicial discretion given by s. 5 
of the Indian Limitation Act to admit an 
appeal after the prescribed period of limita¬ 
tion should be exercised, if the appeal has 
been prosecuted with due diligence, and 
when in the exercise of a judicial discretion 
a Judge fails to apply the rule, the Appel¬ 
late Court should either remit the case or 
itself exercise the discretion. 

In Maqbal Ahmad v. Murta (3) it was held 
that where under a bona fide mistake an 
appeal was filed in time in a wrong Court 
an appellant who might otherwise suffer 
loss of rights and injustice, ought to be 
allowed to put the mistake right, and to 
appeal unless there was some conduct dis¬ 
entitling him to do so, and that if an ap¬ 
plication made to admit an appeal beyond 
time was rejected on the ground which was 
not really material then it must be taken 
that no real judicial discretion had been 
exercised and the lower Appellate Court 
could deal with the order with a free hand. 
In Shib Dayalv. Jagannath Pi'asad (4) an 
honest mistake made by a litigant upon 
incorrect advice was treated as sufficient 


(1) 19 A. 348 (F. B.); 17 A. W. N. (1897), 86; 9 Ind. 

(v S ') 

(2) 42 ind. das. 43; 44 I. A. 218; 33 M. L. J. 486; 22 
M. L. T. 362; 104 P. R. 1917; (1917) M. W. N. 811; 6 b. 
W. 592; 126 P. W. R. 1917; 22 G. W. N. 169; 15 A. b- 
J. 777; 19 Bom. L. R. 866; 127 P. L. R. 1917; 3 P. b. 
W. 313; 26 O. b. J. 572; 45 C. 94 P. O 

(3) 33 Ind. Gas. 546; 14 A. L. J. 212. 

(4) 68 Ind. Gas. 812; 20 A. L. J.674: 44 A. 636; (1922) 
A. I. R. (A.) 490. 
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cause for extending the period of limitation 
within the meaning of s. 5 of the Indian 
Limitation. Act. 

An honest mistake appears to have been 
made in the present case by the defendants- 
appellants in thinking that the appeals 
from the decrees for ejectment passed 
against the tenants alone -would lie to the 
Commissioner ; and as soon as they -vyere 
dispossessed of that idea by Mr, IBhairon 
Prasad Vakil, they filed the appeal before 
the District Judge. The learned District 
Judge observes that the defendaiits-appel- 
lants had not shown their bona jides by 
taking their appeals to the Court of the 
Commissioner, as was usual in such cases ; 
but they stated that they were disabused 
by Mr.* Bhairon Prasad, who advised them 
to file the appeals before the District Judge 
and that they filed their appeals before the 
District Judge accordingly. There is suffi¬ 
cient reason, therefore, on either of the 
above grounds for admitting the appeals 
under s. 5 of the Indian Limitation Act. 

A question has also been raised as to whe¬ 
ther any appeal could have lain to the 
District Judge at the instance of the defend¬ 
ants intervenors; but that point does not 
really arise for consideration here. 

The appeals are, therefore, allowed and 
the cases remandad to the District Judge 
with a direction to re-adinit the appeals 
under their original numbers and to dis¬ 
pose of them in the manner required by 
law. The parties will bear their own costs 
of these appeals. 


z. K. 


Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 85G 

OF 1922. 

August 6, 1924. 

Present: —Mr. Justice Suhrawardy 
and Mr. Justice Duval. 

SARADA PROSAD ROY CHOWDHURY 

AND OTHERS—PLAINTIFFS—APPELLANTS 

versiis 

RA.I MOHAN SAHA and others— 

Defendants—Respondents. 

Limitation Act (IX of 1008), Sch.I, 
to set aside decree on ground of fraud — Limitation, 
commencement of~Suit for declaration and corwe- 
guential relief—Uature of suit, whether changed by 
failure to adduce evidence with regard to consequential 

relief. 


RAI MOHAN SAHA. 

By giving up or not adducing evidenco. in support 
of the prayerful’ consequential relief and treating it 
as surplusage a plaintiff cannot convert a suit for 
declaration and consequential relief into one for a 
mere declaration, [p. 631, col. 1.] 

A suit to set aside a decree on the ground that it 
has been obtained by fraud is governed by Art. 95 of 
Sell. I of the Limitation Act and limitation for the 
suit begins to run from the date on which the plaint¬ 
iff had notice of the decree. 

Appeal against a decree of the First 
Additional District Judge, Dacca, dated the 
11th ilarch 1922, reversing that of the 
Subordinate Judge, First Court of that 
District, dated the 29th March 1920. 

Dr. Karesh Chandra SenGuida and Babu 
Rajendra Chandra Guha, for the Appel¬ 
lants. 

Dr. Sarat Chandra Basak and Babus 
Ramani Mohan Chatterjee and Kanai 
Lai Saha, for the Respondents, 

JUDGMENT. 

Suhrawardy, J.— The facts of this 
case are that the defendants had brought a 
suit against the plaintiffs and several others 
in respect of a fishery. During the progress 
of the suit an agent of the defendants ap¬ 
proached the plaintiffs’ Pleader and propos¬ 
ed that if the plaintiffs’ men could give a 
certain information to the defendants with 
regard to a previous suit whicli would 
enable the defendants to win their case 
against the defendants in their suit, they 
would not execute the decree they would 
thus obtain in that suit as against the 
plaintiffs in the present suit; and would 
Hirther give them a miras patta for 
annas share of the fishery. Tliese terms 
were agreed to by the plaintiffs and the 
Pleader received certain information from 
the plaintiffs, the defendants obtained a 
copy of the judgment in Suit No. 13 of 1893 
and with the help of it won the aforesaid 
suit being Suit No. 64 of 1910 which was 
instituted against the present plaintiffs and 
others. The present plaintiffs did not appear 
in that suit at the time of its hearing and 
the decree passed against them was ex 
parte. The argreement to whicli reference 
has been made was entered on the 5th 
vSeptember 1912. On the 23rd December 
1912 the decree in Suit No. 64 of 1910 was 
passed ex parte against the present plaint¬ 
iffs. On the 30th April 1913 the execution 
of the decree was taken by the defendants 
and a permanent injunction was issued 
against the plaintiffs restraining them from 
interfering with the defendants possession 
of the fishery. On the 31et August 1917 
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the present suit was instituted by the 
plaintiffs. The suit u-as for a declaration 
(1) that the ex parte decree obtained by 
the defendants against the plaintiffs on 
the 23rd December 1912 in Suit No. 64 of 
1920 in the Court of the Second Subordinate 
Judge at Dacca and the execution pro¬ 
ceedings in connection therewith be held 
to be fraudulent and that the same be 
declared to the ineffectual, in operative and 
not binding on the plaintiffs; (2y that the 
said decree be declared null and void and 
by virtue of the agreement and promise 
of the defendants incapable of execution 
against the plaintiffs and that the service 
of notice of injunction be declared to be 
fraudulent, inoperative and ineffectual. 
There were further prayers that the plaint¬ 
iffs’ title and possession might be main¬ 
tained and that if it was found that the 
plaintiffs were dispossessed by execution of 
the decree, they might be restored to pos¬ 
sesion. It was further prayed that a decree 
for permanent injunction might be passed 
restraining the defendants from doing any 
act causing disturbance to the title and 
possession of the plaintiff of the jalkar. 
With regard to these tAvo last prayers, it 
appears that as they Avere not pressed 
before the First Court, they Avere dismissed 
by that Court, and the following order Avas 
passed by the learned Subordinate Judge : 
“Prayers ga and (?/ia of the plaint are dis¬ 
missed as no issue has been framed so far 
as those prayers are concerned, and no 
evidence also has been adduced Avith res¬ 
pect to the facts on Avhich these prayers 
can be alloAved, and also on the ground that 
these prayers are quite outside the scope 
of the suit as the Pleader for the plaintiffs 
admitted at the time of the argument.” 
The only question, therefore, that Avas con¬ 
sidered by the Subordinate Judge Avas 
whether the decree was fraudulent, in¬ 
operative and incapable of execution. He 
found in favour of the plaintiffs and decreed 
the suit in terms of the prayers ka and 
kha. The learned Additional District 
Judge on appeal has reversed the decree of 
the First Court on the finding that the 
plaintiffs have failed to prove fraud before 
the decree. It is, therefore, manifest that 
the only point on which the parties Avent 
to trial was whether there was any fraud 
on the part of the defendants; and if there 
was any fraud, whether that rendered the 
. - decree "null and void and incapable of exe¬ 
cution. The Courts below have differed in 
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their decisions on this point. It is, however, 
urged before us by Dr. Nares Chandra 
Sen Gupta the learned Vakil for the ap¬ 
pellants, that on the finding arrived at by 
the learned Judge his client is entitled to 
some relief, namely, that it should have 
been declared that, though the decree ia 
not capable of being treated as null and 
void, it is incapable of execution and in 
support of this proposition he has cited 
a number of authorities to show that a 
suit for having a declaration to the above 
effect is maintainable and is not barred by 
s. 47, C. P. C. The question is one of 
great nicety but in the case Ave have been 
relieved of the necessity of considering it 
in vieAv of the objection on tlie ground of 
limitation that has been taken by the 
learned Vakil for the respondents. 

The facts found by the learned District 
Judge are that there Avas an agreement as 
alleged by the plaintiffs, that there Avas no 
fraud that execution Avas taken out by the 
defendants and notice of a peimanent 
injunction Avas served on the plaintiffs on 
or about the 30th April 1918. No dtmbt 
the question of limitation was not consider¬ 
ed by either of the Courts beloAV but as- 
the plea has been raised on the findings 
of the learned Judge, AA’e are bound in law 
to consider it. The first question to be 
determined in this connection is as to the 
scope of the present suit. The learned 
Vakil for the appellants argues that that the 
suit is one for a pure declaration under s. 42 
the Specific Relief Act and, therefore, the 
period Avithin AA'hich the suit ought to be 
brought is six years from the accrual of the 
cause of action. We do not think 
should give effect to this arguments. The 
suit A\as, as we haA'e indicated, brought for 
a declaration coupled with consequential 
relief. By giving up or not adducing evi¬ 
dence in support of the prayers for con¬ 
sequential reliefs and treating them as 
surplusages the plaintiff cannot convert 
the suit into one for a mere declaration. 
In fact if the suit Avas brought in the shape 
in which it now stands, objection might 
have been taken to its maint^nabiJity 
on the ground that that the plaintiff was 
bound to ask for consequential relief as 
he actually prayed for in the plaint. In 
the present case there was a perroanent 
injunction issued against the plainims; a 
mere declaration of the decree 
fraudulent or incapable of execution coula 
not give him all the reliefe that he ought 
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to ask against the decree of the defendants. 
He must get rid of the injunction. Then 
again the plaintiffs were apprehensive that 
they might be dispossessed in execution 
of the decree and, therefore, they prayed 

that their possession might either be main¬ 
tained or that they might be restored to 
possession if dispossessed. Both these 
prayers have been held to be prayers in the 
nature of consequential relief. The suit, 
according to the allegations made in the 
plaint, is, in our judgment one for setting 
aside a decree, admitting that the facts 
alleged by the plaintiffs are true. By 
merely describing the decree as fraudulent 
or null and void he cannot convert it into 
a suit other than a suit for setting aside 
a decree under Art. 95 of the Indian Limita¬ 
tion Act. Then again the plaintiffs have 
been found by the learned Judge to be 
not in possession of the property. A mere 
declaratory suit, therefore, does not lie in 
the present case. We hold, therefore, that 
the plaintiffs’ suit is one for setting aside a 
decree under Art. 95, Limitation Act. 

The next question to be considered, 
therefore, is, as to the date when the plaint¬ 
iffs’ cause of action arose. In the plaint 
the cause of action is said to have arisen in 
January 1917 when, it is alleged, the defend¬ 
ant interfered with plaintiffs’ possession. 
But it has been found by the learned Judge 
that the notices of injunction were served 
. on the plaintiffs on the date mentioned 
therein i. e., the 30th April 1913. It is 
argued that there is no clear finding on 
thivS point by the learned Judge. But what 
the learned Judge means to find is that 
the burden of proof tliat notice was not 
served, was on the plaintiff.s and they 
failed to prove that notices were not served. 
In fact he goes further and finds that “it 
would be going too far to say that the 
service never actually took place and that 
the return was falsely procured and filed. 
Reading the observations of the learned 
Judge on this point, it is clear that he is 
of opinion that the notices were served 
on the plaintiffs. That being the case, the 
cause of action for the suit arose on the 
30th April 1913. Whether the suit is treat¬ 
ed as one for setting aside a decree 
under Art. 95, Limitation Act or one for 
specific performance of a contract under 
Art. 113 of the Limitation Act, it is govern¬ 
ed by three years’ limitation. The suit 
having been brought on the 31st August 
1917 it is clearly barred by limitation. In 
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this view of the matter, it is not necassa^ 
to enter into the other questions raised in 
the appeal which must be dismissed with 

Duval, J.—I agree. 

Z. K. 


Appeal dismissed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Appeal form Appell.\te Decree No. 389-B 

OF 1921. 

June 26, 1924. 

Present .'—Uy. Justice Kotval, A. J. C. 

YEKNATH— Plaintiff—Appellant 

BABIA— Defendant—Respondent. 
Limitation Act f/A of VJOS), s. belt. I, Art. 120 
—Criminal Procedure Code (Uct V of IbOS), ss. IJ,5, 
Attachment of property—Declaration, suit for— 

Limitation, commencement of. 

In a proceeding under s. 115 of tlie Cr. P. 0. the 
land in dispute was attached by the Magistrate under 
9 1IG and a Receiver was appointed in respect of it, 
tiie parties being referred to the Civil Court for the 
determination of their rights. The plaintiff subse¬ 
quently brought a suit for a declaration that he was 
the owner of the land: 

Held, (1) that it was the attacliment by the Magis¬ 
trate and not any wrongful act of the defendant 
which had given rise to the right to sue and that 
the right accrued when the attachment wa.s made 
and limitation began to run from that date under 
Art. 120 of Sch. 1 to the Limitation -\ct; [p. 6.12, col. 

^ that after the date of the attachment by the 
Magistrate no fresh period of limitation began to run 
under s. 23 of the IdmiUUion Act. 

Appeal against a decree of the Second 
Additional District Judge, Amraoti, dated 
the 13th August 1921, reversing that of the 
Munsif, Morsi, dated the 17th February 
1921. 

Mr. D. T. Mangalmoorti,'for the Appel¬ 
lant. 

Mr. M. Bhaivanishankar, for the Respond¬ 
ent. 

JUDGMENT.—In 1908 there was a 
dispute between the parties to the suit out 
of which this appeal arises regarding the 
land in suit and in proceedings under 
Ch. XII of the Cr. P. C., the Magistrate 
attached the land under s. 146 and ap¬ 
pointed a Receiver thereof referring the 
parties to the Civil Court for the determina¬ 
tion of their rights. The present suit 
was brought in 1920 by the plaintiff for 
a declaration that he was the owner of 
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the land. The lower Appellate Court 
dismissed the suit on the ground that it 
was time-barred. The plaintiff challenges 
that finding in second appeal. 

Tlie parties are agreed that Art. 120 of 
the First Schedule, Limitation Act, applies 
to this case. The plaintiff, however, con¬ 
tends that the case being one of a continu¬ 
ing wrong the suit is within time. 

Brojendra Kishore Roy Choicdhury v. 
Bharat Chandra Roy (1) has been relied on 
by the plaintiff for the contention that there 
is a continuing wrong. But in that case 
it was found as a fact that the plaintiffs 
were in possession, that the defendants 
attempted to interfere with their possession 
and a breach of the peace had become 
imminent when the property was attached by 
the Magistrate. In Panna Lai Biswas v. 
Panchu Raidas (2), which is also relied on, 
the plaintiff was deprived of possession by 
the defendants two months prior to the 
attachment. There is no finding of either 
of these kinds in this suit. We do not 
know whether it was the plaintiff or 
the defendant who was guilty of interfer¬ 
ence with possession or dispossession. In 
the absence of all evidence as to the events 
preceding the attachment all that one can 
say as to what led the Magistrate to take pos¬ 
session is that it was either his inability 
to decide who was in actual possession or 
his decision that neither party was in pos¬ 
session. Neither of these can be said to be 
a wrong by the defendant. The alleged 
wrongful denial of the plaintiff’s title was 
not what led the Magistrate to attach the 
property. The cases cited, therefore, do not 
help the plaintiff. In tlie circumstances 
of this case it is the attachment by the 
Magistrate and . not any wrongful act of the 
defendant that gave rise to the right to 
sue and the right accrued when the attach¬ 
ment was made. In this view no fresh 
period of limitation i began to run under 
s. 23 of the Limitation Act after the date 
of the attachment by the Magistrate in 
1908. The suit, therefore, was barred by 
time and was rightly dismissed. The appeal 
is dismissed with costs. 

z. K. Appeal dismissed. 

(1) 31 Ind. Caa. 242; 20 C. W. N. 481; 22 C. L. J. 
283 . 

(2) 65 Ind. Cas. 200; 26 O. W. N. 432; 49 0 544- 
• (1922) A. I. It. (C.) 419. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 790 op 1924. 

June 26, 1924. 

Present: —Mr. Justice Scott-Smith. 
ABDUL RAZAK— Plaintiff—Appellant 

versus 

ABDUL RAHMAN— Defendant- 

Respondent. 

Muhammadan Law—Minor — Guardian — Mattmal 
grandfather— Discharge for mortgage-monffy. 

Under the Muhammad an Law the maternal grand¬ 
father of a minor is not his de jure guardian and has 
no power to dispose of the immoveable property of 
the minor or to give a valid discharge in respect of 
mortgage-money due to the minor, [p. 633, col. 1.] 
Imambandi v. Miitsaddi, 47 Ind. Cas. 513; 45 0. 
878; 35 SI. L. J. 422; 10 A. L. J. 800; 24 M. L. T. 
330; 28 C. L. J. 409; 23 C. W. N. 50; 5 P. L. W. 276; 
20 Bom. L. K. 1022; (1919) M. W. N. 91; 9 L. W. 618; 
45 I. A. 73 (P. C.), Muhammad Shafi v. Kalsum Bi, 
79 Ind. Cas. 2C0; 4 L. 467; (1924) A. I. R. (L.) 200. 
Amina Bibi v. Ram Shankar Misar, 50 Ind. Caa. 730; 
41 A. 473; 17 A. L. J. 582, relied on. 

Appeal against a decision of the Dis¬ 
trict Judge, Ambala, dated the 10th January 
1924, reversing that of the Sub-Judge, 
Fourth Class, Jagadhri, dated the 12th 
February 1923. 

Lala Shamair Chand^ for the Appellant. 
Lala Jskar Das, for the Respondent. 


JUDGMENT.— On the 18th March 
1912 the minor plaintiffs-appellants took 
a mortgage of a house for Rs. 200 from 
one Chhotu through one Karim Bakhsh, 
who purported to act as their guardian. 
Chhotu sold his equity of redemption to 
Abdul Rahman, who, on the 6th November 
1912 paid the Rs 200, mortgage-money, to 
Karim Bakhsh, and redeemed the mortg^e 
and got possession of the house. Tbe 
plaintiffs brought the suit out of which 
the present second appeal arises for pos¬ 
session of the house hy ejectment of Abdul 
Rahman. The First Court decreed their 
claim, but the learned District Judge held 
that the payment of the mortgage-money 
to the de facto guardian of the minor 
plaintiffs was a valid discharge, £md ac¬ 
cepting the appeal dismissed the suit. 

Allah Diya, the father of the minors and 
their next friend in the present suit, ww 
absent at the time of the mortgage, and, 
according to the written plea of Abdul 
Rahman in the present suit, was absent at 
the time of redemption. It is unnec^say, 
therefore, to consider the evidence of Khuaa 
Bakhsh, who states that Rs. 200 were paid 
in All^ Diya’s presence. The so^ ques¬ 
tion for consideration is whether the pay- 

«••• • .v . « 
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ment to the so-called de facto guardian 
Karim Bakhsh was a valid, discharge on 
behalf of the minors. Their Lordships of 
the Privy Council held in the case of Imam- 
handi v. Mutsaddi (1) that one who has 
charge of the person or property of a minor 
without being his legal guardian and who 
may, therefore, be conveniently called a 
de facto guardian, has no power to convey 
to another any right or interest in immove¬ 
able property which tlie transferee can 
enforce against the infant, nor can such 
transferee, if let into possession of the 
property under such unauthorised transfer 
resist an action in ejectment on behalf of 
the infant as a trespasser. This was fol¬ 
lowed by a Division Bench of this Court 
in Muhammad Shaft v. Kalsum Bi (2) in 
•which it was held that as regards the 
minor plaintiffs the sale was ni> void 

as a mother under Muhammadan Law has no 
power to dispose of the immoveable pro¬ 
perty belonging to her minor children. 
A Division Bench of the Allahabad High 
Court in Amina Bibi v. Ham Shankar 
Misar (3) refered to the Privy Council case 
and held that a Muhammadan mother can¬ 
not as de facto guardian of her minor sons 
give a valid discharge for any payment 
made to the minors. Karim Bakhsh is the 
maternal grandfather of the minors, and as 
such is not their de jure guardian, and 
under the Muhammadan Law has no more 
power than a mother would have to dispose 
of the immoveable property or give a valid 
discharge for payment of the mortgage 
money. I hold that in view of the autho¬ 
rities referred to, Karim Bakhsh had no 
power to receive this Rs. 200 and to give a 
valid discharge. I, therefore, accept the 
appeal and setting aside the order of the 
lower Appellate Court, restore the decree 
of the First Court with costs throughout. 

z. K. Appeal accepted. 

(1) 47 Ind. Caa. 513; 45 C. 878; 35 M. L. J. 122; 16 
A. L. J. 800; 24 M. L. T. 330; 28 C. L. J. 40U; 23 C. 
W. N. 50; 5 P. L. W. 276; 20 Bom. L. K. 1022; 
(1919) M. W. N. 91; 9 L. W. 518; 45 I. A. 73 

(P. C.). 

^^9) 79 Ind. Caa. 260; 4 L. 467; (1924) A. I. H. fL.) 

(3) 50 Ind. Cas. 730; 41 A. 473; 17 A. L. J. 582. 
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• (1924) A. I. R. iB.) Ookul Singh v. Sahib Singh, Ind. Cm. 162; 15 A. 

T T 121 Xarain Roo Kalia v. Manni Kuar, 66 Ind. 

3; 17 A. L. J. 582. Cas.'394;’ 20 A. L. J. 359; 44 A. 546; (1922) A. I. R. fA.) 

830, referred to. . , j ^ 

Second appeal against a decree of the 
District Judge, Budaun, dated the 11th of 
October. 1922. 

Mr. N. P. Asthana, for the Appellant. 

Mr. S. A. Haider, for the Respondents. 
judgment.—'T his appeal arises out 
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of a suit for the redemption of a mort¬ 
gage effected by Kliaman Singh in favour 
of Shib Lai and Khem Karan on the 
8 th June 18d0. The Courts below have 
decreed the claim, allowing the plaintiffs, 
who are the legal representatives of one 
of the heirs of the original mortgagor, to 
redeem their share on payment of a pro¬ 
portionate part of the mortgage-money. 

The main questions for consideration are 
whether the plaintiffs have a right to re¬ 
deem the share in question and whether 
the claim is barred by limitation. It ap¬ 
pears that Khaman Singh had two sons, 
Kehri Singh and Gangaram Singh. The 
share of Gangaram Singh passed to Khan- 
jan vSingh, who died leaving a widow, 
Musamviat Hem Kunwar, and a brother 
Mewa Ram Singh, each of whom divided 
his property by a mutual arrangement 
in equal shares. Musammat Hem Kunwar 
was succeeded by Pern Singh, one of the 
nephews of her husband, either by virtue 
of some gift or adoption. On the death 
of Musammat Hem Kunwar there was a 
dispute about the I 5 share entered 

in his name, which was settled on the 
11th September 1890 in this way that 
Musammat Gaura, his widow was allowed 
a one-third share, and Bahadur Singh and 
Partap Singh, the younger brothers of 
her husband, were allowed the remaining 
one-third share each. Musammat Gaura. and 
Bahadur Singh subsequently sold their 
rights to Ganga Ram, the present defendant 
appellant, who is also the successor-in- 
interest of some of the heirs of the mort¬ 
gagees. 

Ill 1915 Mewa Ram Singh brought a suit 
for the redemption of a half share of the 
mortgaged property, impleading the mort¬ 
gagees and other persons, claiming an 
interest in the equity of redemption, as 
defendants. One of the pleas raised in 
that suit was that Mewa Ram Singh could 
not sue for anything more than his half 
share of 2 -^- bisrcas which he had obtained by 
a settlement with Micsammat Hem Kunwar, 
and another plea was that the claim 
was barred by limitation. Lachman Singh 
and Musammat Hira Kunwar, the heirs of 
Partab Singh, were parties to that suit. 
It was found in that case that Mewa Ham 
Singh was entitled to redeem only 1 J biswas 
representing his share, and that the ac¬ 
knowledgment made by the mortgagees at 
the time of the attestation of the xvajib- 


ul-arz in 1865 saved limitation Mewa Ram 
Singh v. Ganga Ram (1). 

The present suit has been brought by 
Lachhmaii Singh and Musammat Hira 
Kunwar to redeem their one-third share of 
l.J biswas, which had been allotted to 
Partab Singh by the compromise of the 
11th September 1890. The learned Counsel 
for the defendant-appellant contends that 
that compromise is inadmissible in evi¬ 
dence for want of registration. But the 
compromise itself does not purport to con¬ 
vey or to create or declare any interest in 
immoveable property. It merely recognises 
or confirms an antecedent title, which was 
till then involved in dispute; and at best 
it amounted only to an intimation to the 
Revenue Court, before which the mutation 
proceeding was pending, that the dispute 
between Musammat Gaura, the widow of 
Pern Singh on the one hand and Bahadur 
Singh and Partab Singh on the other, 
had been settled out of Court in a par¬ 
ticular manner. The settlement aforesaid 
operated as a family arrangement acknow¬ 
ledging or defining an antecedent but dis¬ 
puted title, and as pointed out in Bindea?*! 

Naih V. Ganga Saran Sahu (2) its registra¬ 
tion was not necessary. In Baldeo Singh 
V. Udal Singh (3), it was accordingly held 
that such a family settlement proceeding 
as it did on the assumption of an antece¬ 
dent title of some kind in the parties 
w'hichit merely acknowledged or defined, 
did not fall wuthin the purview of any of 
the provisions of the Transfer of Property 
Act so as to require an instrument in 
writing or registration. There can be no 
doubt, therefore, that Lachhman Singh ana 
Musammat Hira Kunwar, the heirs of Par- 
tab Singh, are entitled to redeem a one- 
third share cut of I 5 bisica entered in their 
names. The remaining two-thirds share 
has been purchased by the mortgagee 
from Musammat Guara and Bahadur 
Singh and, as observed in Kanhai Lai v. 
Brij Lai (4), it does not lie in his mouth to 
impeach the settlement. 

The question of limitation is by no means 
so simple. The suit was filed after the 

(1) 52 Ind. Cas. 22D; 17 A. L. J. 910. 

(2) 20 A. 171; 2 C. W. N. 123; 25 LA 9; 7 Sar. P. 0. 

J. 273; 9 Ind. Dec. (s. s.) 471 (P. C.). 

(3) 53 Ind. Cas. 732; 18 A. h. J. b77; 2 U, P. L. R. (A.) 

202; 43 A. 1. , 

(4; 47 Ind. Cas. 207; 45 I. A. 118; 22 C. W. N. 914; 

8 L. W. 212; 24 M. L. T. 236; 35 M. L. J 450; 19 A. L. 

J. 825; (1918) M. W. N. 709; 28 0. L. J. 394; 5 P. b. W. 
294; 40 A. 487; 20 Bom. L. R. 1048 (P. O.). 



OAKGA RAM V, LAOHMAN SINOd. 


[85 I. 0.1925] 

expiry of 60 years from the date of the 
mortgage and unless the verification of 
the tvajib-nl-arz by Shib Lai and Fazl 
Ahmad, the general agent of the other 
mortgagees, can be regarded as sufficient 
■within the meaning of s. 19 of the Indian 
Limitation Act, the claim would obvious¬ 
ly be barred by time. It is conceded 
that under Act XIV of 1859 the acknow¬ 
ledgment made by a person, who was not 
himself the mortgagee, could not be 
regarded as sufficient to save limitation. 
But as held by their Lordships of the 
Privy Council in iSoni Ram v. Kanhaiya 
Lai {5J the law of limitation applicable to 
the present suit is not Act XIV of 1859, 
the law in force at the date of the alle¬ 
ged acknowledgment, but Act IXof 1908, ‘ 
which was in force at the time of the 
institution of the suit. No title had been 
acquired by the mortgagee before Act IX 
of 1908 came into force and s. 19 of the 
Indian Limitation Act now in force must, 
therefore govern the question of the 
sufficiency or otherwise of the acknowledg¬ 
ment on which the plaintiffs-respondents 
seek to rely. 

It is urged on behalf of the defendant- 
appellant on the strength of the decisions in 
Gokul Singh y. Sahib iSingh (6) and Narain 
Rao Kalia v. Manni Kuar (7) that the 
Court might presume the genuineness of 
the signature of hhib Lai one of the mort¬ 
gagees, who verified the uand 
also the genuineness of the signature of 
Fazl Ahmad, who purported to sign the 
verification on heh^ii of Musammat Daro, 
the widow of Ganga Ram, Gopal Singh and 
Sita Ram, the sons of Khem Karan, as 
their general agent, but the Couit could 
not presume that the latter had authority 
to make an acknowledgment on behalf of 
his principals. But the circumstances in 
which the verification was made ought to 
be taken into consideration in determining 
the authority possessed by him at the time 
the verification took place. The settlement 
in which that uaji6-ui-arz w’as verified was 
effected under Regulation VII of 1822 as 
amended by Regulation IX of 1833 then 
in force; and among the directions then 
issued for the guidance of Settlement 
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(5) 19 Ind. Cas. 291; 35 A. 227; 13 M. L. T. 437; 17 
0. W. N. 605; 11 A. L. J. 389; (1913) M. W. N. 470; 17 
C. b. J.4t8; 15 Bom. L. K. 489; 25M.L. J. 131; 401. A. 
74 (P. 0.). 

(6) 38 Ind. Cas. 162; 15 A. L. J. 121. 

m 66 Ind. Cas 394; 20 A. L. J. 359; 44 A. 540; (1922; 
A. t K. (A.) 230. 


Officers to carry out the object of those 
regulations, it w'as provided that the 
signatures of all the lambardars and as 
many as possible of theshould be 
attached to the administrative paper, called 
the wajib-iil arz, and it should also be at¬ 
tested by patwari and kanungos and be 
read out before the {Settlement Officer in 
open Court and in the presence of the 
subscribing parties (Directions for Settle¬ 
ment Officers 1858, page 78). In other Avoids 
no settlement could he regarded as com¬ 
plete until the wajih-ul-arz Avas prepared 
and attested by the signatures of all the 
lambardars and as many as possible of the 
pattidars, Avho assented to tlie same and 
acknowledged its correctness. The co¬ 
sharers Avere required for that purpose to 
attend or to send their agents, and it must 
be presumed that Fazl Ahmad Avas sent on 
a similar errand in the company of Shib 
Lai, one of the mortgagees, by tlie heirs 
of the other mortgagee, Avho may have 
been unable to attend in person themselves. 
Both Shib Lai and Fazl Ahmad, the gen¬ 
eral agent of the mortgagees attended to 
A^erify tlie u'ajib-^d arz, in which Shib Lai 
and the heirs of Khem Karan Avere recorded 
as mortgagees; and the verification made 
byShib^Lal one of the mortgagees and by 
Fazl Ahmad on behalf of the other mort¬ 
gagees must, therefore, be taken to have 
been made in acknowledgment of the cor¬ 
rectness of the fact that they Avere such 
mortgagees. Under s. lU of the Indian 
Evidence Act the Court can presume that 
ollicial acts had been regularly performed 
that is the Court must have satisfied it¬ 
self as to the authority of Fazl Ahmed, 
and that the common course of business 
had been folloAved in such cases. The 
attendant circumstances can lead to no other 
conclusion. 

The decisions to AAdiich the learned 
(Counsel for the defendant-appellant has re¬ 
ferred, are not applicable. In the first of the 
two cases referred to by him, the signature 
AA'as made on behalf of an absent co-sharer 
by the patwari Avho AA'as found to have had 
no authority to sign cn his behalf. In the 
latter case no fact appears to have been 
established or brought to the notice of the 
Court to justify the Court in presurning 
that the general agent had the requisite 
autliority to make the ackiiOAvledgment. It 
is unquestionable that no valid acknoAV- 
ledgment can be made by a general agent 
unless he is expressly or impliedly author- 
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ised ill that behalf; but the authoritj’ may 
be presumed from the attendant circum¬ 
stances, as the Courts below have presumed 
in this case. The question of authority in 
each case is one of fact or an inference 
to be drawn from the surrounding circum¬ 
stances, and considering the circumstances 
here established, there? is no reason to 
differ from the view taken by the Courts 
below. 

It is also noteworthy that in the pre¬ 
vious suit about this very mortgage it 
was held between the parties by this Court 
that the claim was within time and that 
the acknowledgment made at the time of 
the "'verification of the wajih-uUarz saved 
limitation. That suit included the property 
now in dispute; and the present claimants 
were then arrayed as co-defendants with 
the mortgagees or their heirs, with whom 
their interest was at conflict. If the suit 
for redemption was within time as regards 
the then plainiiff, it cannot be beyond 
time as regards the present plaintiffs who 
practically claim immunity on the same 
grounds as were then urged and accepted. 

The appeal, therefore, fails and is dis¬ 
missed with costs including fees in this 
Court on the higher scale. 

z. K. Appeal dismissed. 


s 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2573 

OF 1921. 

March 24, 1924. 

Present: —Mr. Justice Mukerji. 
SATISH CHANDRA GHOSE— Defendant 

—Appeli.ant 

versus 

DEBENDRA NATH DEY— Plaintiff- 

Respondent. 

Bengal Tenancy Act (VIII of 1885), s. 50—Perma¬ 
nent tenancy—Presumption, applicability of—Eject¬ 
ment, yuit for—Burden of proof—Recognition of 
tenancy—Duty of Court. 

The presumption arising under s. 50, cl. (2) of the 
Bengal Tenancy Act can be availed of only in a suit 
or proceeding under the Act. [p. 637, col. 2.] 

Where the plaintiff sues for recovery of possession 
alleging that the defendant is a trespasser and the 
defendant claims to be a tenant, until the fact that 
the defendant is a tenant is made out the suit cannot 
be said to be one rmder the Bengal Tenancy Act. 
-The fact has to be made out independently of s. 50 
that the suit is against the tenant and until that is 
made out s. 50 has no application. Where a tenure 
W olaimed to be a permanent one the question is one 


of the true inference from the facts and the burden of 
proof is on the tenant, [p. 637, col. 2.] 

Tlie mere fact that a tenancy has been held by the 
predecessor-in-interest of tlie tenants for several 
generations and that the rent paid has been uniform 
for over 50 years, may be sufficient for holding that 
the tenancy is heritable but is not sufficient in law 
in the absence of an.v other circumstance, to show 
that the rent was fixed for ever or that the tenancy 
was a permanent one. [p. 638,col. 1.] 

In a suit for ejectment the initial onus is on the 
plaintiff to prove his title. As to the right of the 
defendant to liold the land, when there is no con¬ 
tract between him and the plaintiff or any privity of 
contract as between the parties, the defendant must 
also prove Iiis right to remain on the land. [p. 638, 
col. 2.] 

here a recognition of tenancy is set up ths Court 
should determine in each case whether on a consider¬ 
ation of all the facts, not merely by giving undue weight 
to wonls used, a legal inference is or is not to be 
drawn that there has been a recognition establishing 
the relalion.nhip of landlord and tenant between one 
who has paid and another who has received rent for a 
number of years, [p. 640, col. 2.] 

I Case-law discussed.) 

Appeal against a decree of the Subordi¬ 
nate Judge, Second Court, Hooghly, dated 
the 14tl) of September 1921, reversing that 
of the Munsif First Court at Chinsurah, 
dated the 2nd April 1921. 

Babu Ram Chandra Majumdar and Dr. 
Jadu Nath Kanjilal, for the Appellant. 

Babus Hari Charan Ganguly^ Kanaidhan 
Dutt and Indu Prokas Chatterjee, for the 
Respondent. 

JUDGMENT,— This appeal arises out 
of a suit by which the plaintiff seeks 
to eject the defendant No. 1 from two 
plots of land adjoining one another, the 
bigger one covering an area of 2 bighat 
13 cottas 10 chittaks and the smaller one an 
area of 11 cottas 15 chittaks upon the allega¬ 
tion that the defendant No. 1 had purchas¬ 
ed the said two holdings without the know¬ 
ledge and consent of the landlord from 
whom the plaintiff has taken mouraski 
mokam^ari settlement of the holdings. The 
suit was dismissed by the learned Munsif 
and decreed on appeal by the learned Sub¬ 
ordinate Judge. 

The defendant No. 1 has appealed to this 
Court. It will be convenient to summarise 
his contentions with reference to the two 
holdings separately. As to the bigger jama 
it is contended : 

1st. That the learned Subordinate Judge 
was wrong in holding that the tenancy was 
for horticultural purposes whereas ho 
should have held that it was for residential 
purposes. 

2 nd.—If it was for residential purposes, 
then tuider the general law of the 
land as it stood be&ie the Trans # 
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fer of Property Act came into operation, or 
under the Transfer of Property Act itself, 
by one or other of which it must be govern¬ 
ed, according as it is found as to when it 
came into existence, it is transferable, and 
so the defendant No. 1 has acquired a valid 
right and is not ejectable. 

3rd.—Assuming that it-was for horticul¬ 
tural purposes and that it is governed by 
the Rent Law as it stood before the Bengal 
Tenancy Act or by the Bengal Tenancy 
Act itself, the incidents judged by these 
provisions, showed that the predecessors of 
the defendant No. 1 had acquired a per¬ 
manent and transferable right therein, and 
so the defendant No. 1 is not liable to be 
ejected. 

As for the smaller jama the contentions 
are as follows:— 

1st. It should have been held that the 
tenancy was for residential purposes and not 
for purposes of horticulture as lias been 
erroneously found ))y the learned Subordin¬ 
ate Judge. 

2nd.—That if it was for residential pur¬ 
poses the defendant No. 1 has acquired a 
valid right by his purchase. 

3rd.—That even if it was for horticultural 
purposes, its incident pointed to its trans- 
■ferable character, and, therefore, the defend¬ 
ant No. 1 is not liable to eviction. 

Then there are two contentions which 
'apply to both the jamas and they are 
these:— 

4th.—That the onus of proving the 
character of the jamas has been misplaced 
•on the defendant. 

5th.—That the facta found go to show that 
there was recognition of the tenancy of the 
•defendant No. 1 and the learned Subordi¬ 
nate Judge was in error in holding other¬ 
wise. 

I propose to deal with the bigger jama 
first. The facts found by the learned Sub¬ 
ordinate Judge are that this jama was des¬ 
cribed in the documents as consisting of 
^bagaV land, that trees and vegetables were 
planted on it, that it was not a part of, nor 
did it constitute one tenancy along with the 
homestead of the defendant No. I’s prede¬ 
cessor which lay close by, and that no body 
ever lived on it. Upon these findings the 
learned Subordinate Judge came to the con¬ 
clusion that the tenancy, the origin of which 
was unknown, must be held, having regard 
to the surrounding circumstances and the 
nature of its enj oyment, to have been for 

horticultural porposes. It is not possible 


for this Court upon these findings to come 
to a different conclusion. This ground, 
therefore, must fail. The second ground also 
based upon the assumption that the first 
one is well-founded, also fails with it and 
it is uimecessaiy to discuss the authorities 
to which I was referred on the footing 
that the jama was one for residential pur¬ 
poses. 

As to the third contention, the appellant's 
argument in substance is this: Undis- 
putedly this jama has been held by the 
family of the feantras for a very long series 
of years, it is said for seven generations, and 
there was uniformity in the rate of rent; 
that these two outstanding facts establish 
its heritability and raises a presumption as 
to its permanency; that from the uniform 
payment of rent a presumption either under 
8 . 50, cl. (2). Bengal Tenancy Act or at 
any rate analogous to it arises; tliat once it 
is found that the predecessors of the de¬ 
fendant No. 1 were ryots holding at a rent 
fixed in perpetuity the tenancy should be 
deemed under s. 18 of the Bengal Tenancy 
Act to be clothed with all the incidents of 
a permanent tenure and under s. 11 of the 
Act it is to be taken as being capable of 
being transferred and bequeathed in the 
same manner as any other immoveable pro¬ 
perty, and under s. lO.of the Act the defend¬ 
ant No. 1 is not ejectable except on the 
ground that he has committed a breach 
of a condition of the tenancy. Now it is 
clear upon the terms of s. 50 cl. (2) of the 
Bengal Tenancy Act that the presumption 
arising under that_ section can only be 
availed of in a suit or proceeding under 
the Bengal Tenancy Act; and where the 
plaintiff sues for recovery of possession 
alleging that the defendant was a trespasser, 
and the defendant claimed to be a tenant, 
until, the fact that the defendant was 
a tenant was made out the suit could not 
be said to be one under the Bengal Tenancy 
Act. The fact has to be made out inde¬ 
pendently of s. 50, that the suit is against 
a tenant, and until that is made 
out s. 50 has no application : Hasamoy 
Purkait v. Srinath Mayra (1), Mahahir 
Persad v. Charles Fox (2), Buzlul Karim v. 
Satis Chandra Giri (3), Nityananda Pal v. 
Nanda Kumar Chowdhury (4). It has, 

(1) 7 C. W. N. 132. 

(2; 1 lad. Gas. 112; 9 C. L. J. 467 

(3; 10 Ind. Gas. 325; 15 G. W. N. 752; 13 C. L. J 
41b. 

(4) 10 Ind. Caa. 16^: 13 0. U J. 415. 
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with a fixed rate, the argument based on 


however, been held that although the statu¬ 
tory presumption cannot be availed of 
directly, the principle involved in that 
section is a useful guide to the Courts which 
may sometimes be relied upon. The cases 
however where this presumption has been 
relied uiDon are cases between a land¬ 
lord and his admitted tenant. For in¬ 
stance in the case of Nanda Lai Gos~ 
wami V. Atarmani Dasee ^5), the prin¬ 
ciple was invoked in a case in apportioning 
compensation money between the landlord 
and the tenant in a land acquisition pro¬ 
ceeding. The principle involved in the 
section, if it is not invested with the charact¬ 
er of a presumption, only amounts to this 
that the fact that there has been uniformity 
in the rent that has been paid for a series 
of years has got to be considered in order to 
find out what inference it leads to, taken in 
conjunction with the other facts of the case. 
I have examined the principles upon which 
the cases cited at the Bar on this point have 
proceeded, viz., Port Carining Land 
Improvement Co., Limited v. Katyani Debi 
(6), Nilrataji Mondal v. Ismail Khan 
Mahomed (7), and cases which have proceeded 
on ^ similar lines; and as has been observed 
by the Judicial Committee in the case last 
cited “the true question here, as in other 
similar cases, is whether the true inference 
from the facts is that the tenure is perma¬ 
nent or precarious, the burden of proof 
being on the tenant.” The two outstand¬ 
ing features of the present tenancy—and 
they are the only two that appear in the 
case—are that the tenancy has been held 
by the fciantras for several generations—let 
us assume seven as alleged by the appellant 
and that the rent has been uniform for over 
55 years; they may be suflScient for holding 
that the tenancy was heritable; but they 
are not sufficient in law, in the absence of 
any other circumstance, to show that the 
rent was fixed for ever or that the tenancy 
was a permanent one: Jagabandhu Saha v. 
Magnamoyi Dasi (8) and Manmoth Nath 
Mitter v. Anath Bandhu Pal (9). As the 
holding has not been proved to be one 

(5) 35 C. 763: 12 0. W. N. 432. 

(6) 53 Ind. Cas. 522; 32 0. L. J. 1; 37 M. L. J. 
578; 17 A. L. J. 1061; 1 U. P. L. R. (P. O.) 91; (1920) 
M. W, N. 160; 24 C. W. N. 369; 11 L. W. 296- 46 I. 
A. 279; 47 O, 280; 22 Bom. L. R. 437; 27 M L T 
195 (P. C ). 

(7) 32 0. 51; 311. A. 149; 8 C. W. N. 895 (P. C.) 

36 Ind. Cas. 884; 22 O. W. N. 89; 44 0. 555; 24 
O. L. J. 363. 

(9) 50 Ind. Cw. 222; 23 Q, W. 2?. 201. 


S.S. 11 and 18 of the Bengal Tenancy Act 
cannot assist the appellant. This conten¬ 
tion, therefore, in my opinion fails. 

Turning then to the smaller jama, the 
finding of the learned Sub-Judge based on 
the description of it as '^raiyati bagat* 
land, its situation close to other gardens and 
the payment of landlord’s fees payable 
under the Bengal Tenancy Act, is that the 
tenancy was not for residential but for 
horticultural purposes. The reasoning of 
the learned Munsif based upon the finding 
of a few bricks on the land and its situa¬ 
tion close to human habitation and wUhm 
the limits of the Municipality have 
sufficiently disposed of by the learned 8^^' 
ordinate Judge. It is difficult to say that 
this finding is wrong or unre^onable and, 
therefore, the first two contentions put for- 
w'ard with regard to this jama cannot in my 
opinion prevail. It is conceded that noth¬ 
ing in tlie shape of ancient character or 
uniformity of rent for any long period 
has beeji proved to have existed in respect 
of it. The only thing that is pointed out 
is at the time of the transfer in ^avmir 
the appellant landlords fee was 

it has not been alleged that it has be^ 
accepted by the landlord. It may beo- 

served that even if there was such accep^ 

auce it would not operate as an admissi^ 
as to its permanence under the 
visions of s. 18-B of the Bengal Tenancy 
Act, though it would certainly amount to 

a recognition of the transferee as a tenant. 

The third ground, therefore, cannot preywi. 

Next I shall deal with the two contentmnfl 
which are common to the two jamas, me 
first one of these relates to the onus of prooi. 
It is true that the plaintiff claiming eject¬ 
ment has a heavy onus to discharge, ne 
must prove his title and to that extent the 
onus is entirely on him. As to the right o 
the defendant to hold the land, when there 
is no contract as between him and the 
plaintiff or any privity of contract as be> 
ween the parties, the defendent ^so hw 
to prove his right to remaim on the land. 
The Judicial Committee in the case oi 
Nilratan Mondal v. Ismail Khan Mahomed 
(7), has oljserved, as already 
above, “the true question here, as m other 
cases, is whether the true inference f^ 
the facts is that the tenure is 
precarious, the burden of proof 
SI tenant." The same principle be® 
id dqwn in the case of Doya Chand ohand 
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V, Anund Chtinder Sen Mozumdr (10), Kri- 
pamoyi Dabia v. Ditrga Govind (11), Raja 
S^iheb Perhlad Sein v. Maharajah Rajcnder 
Kiskore Singh (12), and Manmoth Nath,Mitter 
V. Anath Bandhu Pal (9). It is true that 
the authorities cited above relate to cases 
as between a landlord and his tenant; but 
there is no reason why the same principle 
will not apply to a case between an admitted 
tenant of a landlord and one whose tenancy 
is repudiated. The view of onus taken by 
the learned Sub-Judge does not appear to 
me to be incorrect; and this ground also in 
my opinion cannot be sustained. 

The other ground relates to recognition. 
With regard to this question, the matter 
stands thus—the plaintiff alleged in liis 
plaint that the appellant made the pur¬ 
chases without the consent of the defendant 
No. 2 who was the Ian llord. The appel¬ 
lant’s allegation in the written statement 
was that the plaintiff had got the defendant 
No. 2 under his influence and got him to 
execute a inokarrari mourashi patta in his 
favour, that the defendant No. 2 was not 
entitled to grant such a patta, that as far 
as the appellant had come to know the 
real owner of the property was the father 
of the defendant No. 2, thattathe appellant 
had made the purchase of the bigger 
with the knowledge and consent of the 
defendant No. 2, that he had cut trees 
from the bigger jama with the knowledge 
of the defendant No. 2, and his father; that 
on account of both the jamas, the defend¬ 
ant No. 2 and his father had, with the 
knowledge of their transfer accepted rent 
from the appellant and, therefore, the suit 
for khas possession was not maintainable. 
The pleadings, therefore, amounted to an 
averment on behalf of the appellant that 
80 far as he was aware the father of the de¬ 
fendant No. 2 was the real landlord but that 
in any case both the defendant No. 2 and 
his father had accepted rents from him 
with the knowledge that he was the trans¬ 
feree. The defendant No. 2 in his written 
statement alleged that the two jamas 
appeartained to his zemindari : and were 
included in Touzi No. 267 of the Hooghly 
Collectorate. An issue was raised in the 
Court of first instance being issue No. 2 
which was worded thus : “whether the de¬ 
fendant No. 2 or his father is the malik 


10) 14 C. 382; 7 Tnd. Dec. (n. s.) 253. 

;il) 15 0. 89 ; 7 Ind. Dec. (n. b.) 645. 

12) 12 M. I. A. 292 at p. 322; 2 Suth. P. 0. J. 225 
2 0. J. 430; 20 B. R. 349. 


landlord of the land in suit". This issue 
was raised presumably to determine the 
question as to whether the plaintifl had 
acquired any right by his patta from llie 
defendant No. 2. The issue, however, was 
not pressed and the learned Munsif record¬ 
ed Ills finding on this issue in the following 
words:—“Defendant liimself accepted dak- 
/(i7rts granted on behalf of defendant No. 2 
and this issue is not pressed". Now all the 
discussion that appears in the judgment 
of the learned Sub-Judge is confind to acts 
of the fatlier of tlie defendant No. 2 and 
none on the part of the defendant No. 2 has 
been referred to at all. As this is not siifli- 
eient to dispose of the question whether 
there was recognition by the defendant No. 
2, Avho is the ostensible landlord, I have 
examined the evidence in the case in order to 
see whether any specific act or conduct has 
been alleged witli regard to him such as 
might lead loan interference of recognition 
of the appellant’s tenancy by him. 1 have 
not found any evidence of act or conduct 
on the part of the defendant No. 2 and the 
appellant's case as to recognition, therefore, 
rests entirely upon his payment of rent 
which was accepted by the landlord's 
gomastha and the granting of rent receipts 
to him by the latter, rent receipts which 
I shall presently deal with. 

The dakhilas relied upon on the ques¬ 
tion of recognition are enumerated and set 
forth below. 

(1) ExhibitB-1—Tenant—Late Panchanan 
Santra—Possessor Debendra Nath Santra 
22 Pous 1322—Guzrat Satis Chandra Ghose. 
For 1324—Rs. 4-12-9. 

(2) Exhibit B-2—Tenant—Late Panchanan 
Santra—Possessor Debendra Nath Santra 
12th Bhadra 1323—Guzrat Satis Chandra 
Ghose. For 1323—Rs. 4-12-9. 

(3) Exhibit B-4—Tenant—LatePanchanan 
Santra—Possessor Debendra Nath Santra 
30 Aswin 1322—Guzrat Satis Chandra Ghose. 
For 1320 and 1321—Rs. 9-9-6. 

(4) ExhibitB-5—Tanant—LatePanchanan 
Santra—Possessor Debendra Nath Santra 2 
Kartik 1321—Guzrat Satis Chandra Ghose. 
For 1318 and 1319—Rs. 9-9-6. 

(5) Exhibit B-6—Tenant—Late Panchanan 
Santra—Possessor Debandra Nath Santra 24 
Assar 1317—Guzrat Satis Chandra Ghose. 
For 1315—Rs. 4-12-9. 

(6) Exhibit B-40—Tenant—Late Pancha- 
nan Pal—Possessor Ekkori Charan Ghose. 
27 Bhadra 1325—Guzrat Satis Chandra 
Ghose. For 1325—Re. 1-9. 12^ gds. 
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It Avill be seen that five of these relate to 
the bigger jama and one to the smaller one. 
The question is. do they prove recognition 
by the landlord of the transfer in favour 
of Sat is Chandra Ghose. Recognition be¬ 
ing a question of inference as to a state 
of mind on the part of the landlord it is 
open to us to enquire in second appeal as 
to whether the granting of dakhilas of the 
above description by the gomashta of the 
landlord in the absence of anything else, 
and where the gomashia had not been ex¬ 
amined and the landlord too—by landlord I 
mean the defendant No. 2 and not his 
father—has not been examined ^ on either 
side, would go to prove recognition. 

Now the authorities bearing on this point 
are numerous and varied and it is unneces¬ 
sary to refer to them except such as have 
been cited at the Bar or have a direct 
bearing on the present case. In the case of 
Naba Kumari Dehi v. Behari Lai ben (13) 
which was cited on behalf of the appellant, 
the Judicial Committee, dealing with rent 
receipts which though not expressly describ¬ 
ing the transferee of the tenure as a tenant 
of the holding, stated that the rent paid was 
the rent of the tenure, and the person pa 3 '- 
ing was the occupier of it, and was paying 
on her account, held that there was a suffi- 
I'ocognition of the tiansfeiee as tenant. 
The persent rent receipts are not of that 
description. Another case relied upon on 
behalf of the appellant is that of Baroda 
Churun Dutt v. Hemlaia Dasi (14). There 
anoccupancy raiyaf executed a usufructuary 
mortgage in favour of the person and the 
latter paid rent to the landlord who grant¬ 
ed him rent receipts which stated that the 
rent was being received “through him the 
mortgagee." This was held to be recogni¬ 
tion of the mortgage. The next case re¬ 
ferred to hy the appellant is that of Matook- 
dkari Sukulv. Jxigdip Narain Singh (15) 
where- it was held that the receipt by the 
landlord of rent, with or without protest, 
deposited by the mortgagee as such is a re- 
cogntition of the rights of the mortgagee. In 
the case of Prabhahati Dasiv. Taibutannessa 
Choudhurani (16). Sir Lawrence Jankins, C. 
J., observed as follows “1 am inclined to 


(13) 34 C. 902; 6 O. L. J. 122; 11 0. W, N. 865; 4 
A L J. 570; 9 Bom. L. R. 846; 17 M. L. J. 397; 2 

M. L. T. 433 (P. C.). ^ 

(14) 3 Ind. Cas. 561; 13 O. W. N. 833. 

(15) 28 Ind. Cas. 343; 19 O. W. N. 1319; 21 C. L. J. 
261. 

(16) 20 Ind. Gas. 664; 17 O. W. N. 1088; 19 O. L. J. 


think that Courts have yielded too freely to 
the temptation of being blinded to realities 

b\' the words mai'fatdar and giuratdar and 

so the. true facts have suffered. At the same 
time I am bound to admit that there are 
expressions in the cases which would sug¬ 
gest that where these words appear no 
recognition can be inferred. I think, how¬ 
ever, each case must be determined on its 
own circumstances, and the Courts should 
determine in each case whether, on a con¬ 
sideration of all the facts—not merely by 
giving undue weight to words used—a legal 
inference is or is not to be drawn that there 
has been a recognition establishing a rela¬ 
tionship of landlord and tenant between 
one who has paid and another who has re¬ 
ceived rent fora number of years". This 
to my mind is the true position. Where 
the landlord has expressly refused to grant 
receipts in the name of the transferee and 
granted them in the name of the old tenant 
describing him as marfatdar, it niay at 
once be said there is no recognition, bucn 
a case was the one of Manmatha Nath Miiter 
V. .l?ia//i Bandhu Pal (9). In that case it 
was observed (at page 214*) that “the enect 
of the use of the word "viarfatdar may vaiy 
according to the circumstances of each 
case on a consideration of all the facts of 
the case". In the present case it is n()t 
stated in the rent receipts that the appel¬ 
lant was the possessor of the holdings, or 
that he had any interest therein; i*- 
not stated that the rent was being paid by 
him on his own behalf. If that was stated 
the question would have arisen as to 
whether the gomashta had authority to grant 
the rent receipts in that way and the pre¬ 
sumption would have arisen that ^ he was 
so empowered unless there was evidence to 
the contrary. In my judgment the rent 
receipts, as they stand, without any other 
evidence at all do not furnish any evidence 
which may point to recognition of the tr^s- 
fer on the part of the landlord. It is im¬ 
material whether the gomashta was authori¬ 
sed . to grant rent receipts in ^at way or 
whether his action was repudiated by the 
father of the defendant No. 2. The other 
facts relied on by the learned Subordinate 
Judge also support his finding that th^ 
has been no recognition. This contention 
also in my opinion is not substantial. 

The appeal, therefore, must be dismisBC® 

with costa. , . , 

z. K. Appeal d*fw**^ 

" •tag© of 23 O. W. 
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CALCUTTA HIGH COURT. 

Criminal Revision No. 516 of 1924. 

July 25, 1921. 

Present .-—Justice Sir Hugh Walmsley, Ivt., 
and lilr. Justice Mukerji. 
HARENDRANATH DAS— Petitioner 
, , versus 

JOTISH CHANDRA DUTT— 
Opposite Party. 

PcTUil Code (.'let X.LY of }S60), ss. 4t-5, 

Criminal Procedure Code (.let V of ISOS), s. “ 

Cheating—Harm to reputation or property, proof of— 
IntCYitioVe of accused—litvision--High Courts power o/, 
to quash proceedings. 

In a case of cheating? the Court has ffot to see the 
intention of the accused at the time of the offence and 
to judge all the conscciuenoes of the net or omission 
itself. Lp. 612, cols. 1 & 2.] 

Under s. 415 of the Penal Code the damage or harm 
caused or likely to be caused must be the necessary 
consequence of the act done by reason of llic deceit 
practised or must be necessarily likely to follow there- 
from. But the law does not take into account remote 
possibilities that may flow from the act. The proxi¬ 
mate and natural result only of the act is tt) be 
judged and not any vague and contingent injury that 

may possibly arise, [p. 612, col. 2.1 , r, 

Mojey V. Queen-Empy'ess, 17 O. 606; 8 lud^ Dec. 
(k. s.) 94.3, Milton v. Sherman, 46 Ind. Cas. 701; -2 
0. W. N. 1001; 28 C. L. J. 485; 19 Or.L. J. 781 and Legal 
Remembrancer v. Manmatha Bhusan Chatterjec, 84 Ind. 
Cas. 554; 51 O. 250; 28 C. W. N. 160; a924) A. I. R. l,C.) 

495; 26 Or. L. J. 330, followed. t t> -e 

Bhagwan Kessew v. SibaValji, 4 Bom. L. R. <o, 

distinguished. 

The charge framed in a case ran as follows: that 
you on or about the IDth September 1923 in Calcutta 
deceived Mr. E. J. Pithia of Birla Jute Manufacturing 
Co., Ltd. by inducing him to accept a Bought r^ote 
signed by your lirm as brokers on behalf of Santoke 
Chand-Manik Chand, who, you represented were a 
respectable firm of jute dealers caiTj*ing on business 
at 65, Noormull Loliia Lane, Calcutta, knowing that 
such representation was false, and further by inducing 
the said Mr. E. J. Pithia by means of such represent¬ 
ations to give a receipt for the said Bought Note, and 
you thereby committed an offence piuiishable under 
8. 420, Indian Penal Code:" 

Held, that the charge did not disclose an offence 
either under s. 420 or under s. 415 of the Penal Code, 
fp. 643, col. 1.] , , 

Where it appears to the High Court that the con¬ 
tinuance of certain proceedings before a Subordinate 
Court would mean an abuse of the processes of the 
Court it is the duty of the High Court to interfere 

and to quash the proceedings. [i6id.] „ ,, 

Chandi Pershad v. Abdur Rahman, 22 C. 131; 11 
Ind. Deo. (n. e.) 89, followed. 

Application under s. 435, Or. P- C., by the 
accused moving the High Court to call for 
the records of the Court of the Fourth 
Presidency Magistrate, Northern Division, 
Calcutta. 

Mr. Monnier (with him Babus Sarat 
Chandra Mukerji s.nd Indu Bhusan MwA^er- 
ji), for the Petitioner, 

41 
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Mr. S. K. Sell (with him Babus Prohodh 
Kumar Das and Syamadas Bkattacharjec), 
for the Opposite Party. 

JUDGMENT. 

MukeP.ji, J.— The charge framed in this 
case runs in these words “that you on or 
about the 19th September 1923 in Calcutta 
deceived Mr. E. J. Pithia of Birla Jute 
Iilanufacturing Co., Ltd. by inducing him 
to accept a Bought Note signed by your 
firm as brokers on behalf of Santoke Chand- 
Manik Chand, who, you re]u-esented were 
a respectable lirm_of jute dealers carrying 
on business at 65 Noormull Lohia Lane, 
Calcutta, knowing that such representation 
was false, and further by inducing the said 
Mr. E. J. Pithia by means of such represent¬ 
ations to give a receipt for the said Bought 
Note, and you thereby committed an offence 
punishable under s. 420, Indian Penal 

Code." ^ . 

The charge, on a proper analysis, avers 

that the accused deceived Mr. E. J. Pithia 
by making a false representation tliat he or 
rather his lirm wa.s acting as brokers on be¬ 
half of Santoke Chand-Manik Chand, who, 
according to the accused, were a respectable 
firm of jute dealers carrying on business at 
05 Noonnull Lohia Lane, Calcutta, that by 
the said false representation he induced 
Mr. E. J. Pithia to accept the Bought Note 
signed by his firm as such brokers and 
further induced Mr. E. J. Pithia to give a 
receipt for the said Bought Note. 

For the purposes of the present applica¬ 
tion we must proceed on the assumption 
that all the facts alleged in the charge 
have been proved ; we take it as proved 
that the firm of Santoke Chand-Manik 
Chand has no existence and that the story of 
the accused’s firm acting as broker to that 
firm is a myth, and further that the accused 
gave a Bought Note in respect' of 2,000 
bales of jute purporting to be in the name 
of Santoke Chand-Manik Chand and induc¬ 
ed Mr. Pithia to accept it and give a receipt 
for it. Do these facts constitute an offence 
punishable under s. 420, Indian Penal Code? 

Section 420. Indian Penal Code, says: “Who¬ 
ever cheats and thereby dishonestly induces 
the person deceived to deliver any property 
to any person, or to make, alter or destory 
the whole or any part of a valuable security, 
or anything which is signed or sealed and 
which is capable of being conyerted^^ into 
a valuable security, shall be punished," etc. 
The receipt for the Bought Note no doubt 
is property and may also be ' valuable 
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security/ But then, y-here is the dishonesty 
in the transaction ?. The Bought Note has, 
as a matter of fact, heen given by the accus¬ 
ed to Mr. Ihthia, aiul that fact is acknow¬ 
ledged by the receipt. 8o far as the 
delivery of the receipt is concerned or the 
making of it is concerned, assuming that it 
is a valuable security, the transaction is 
quite fair and square, there is no question 
of any dishonesty at all. The accused 
cannot be said to have had the intention 
of causing wrongful gain to any person or 
of causing wrongful loss to any person by 
inducing Mr. Pithia to make out or give 
him a receipt for the Bought Note which 
he had, in fact, made over to Mr. Pithia. 
Taking it at its utmost the accused's 
intention in getting Mr. Pithia to give him 
the receipt for the Bought Note was to 
hold him down to the contract, but by no 
stretch of imagination can it be said that 
his intention was to cause wrongful gain 
or wrongful loss. As observed by Batty, 
J., in the case of Bhagwant Appaji v. 
Kedari Kashinath (1), “the word * intent’ 
by its etymology, seems to have tlio 
metaphorical allusion to archery, and implies 
‘aim’ and thus connotes not a casual or 
merely possible result—foreseen perhaps 
as a not improbable incident but not 
desired—but rather connotes the one 
object for which the effort is made—and 
thus has reference to what has been called 
the dominant motive without which the 
action would not have been taken.’’ 

Learned Counsel appearing on behalf of 
the complainant appreciated the difficulty 
of applying s. 420, Indian Penal Code, to 
the case and he suggested that the proper 
charge to frame against the accused would 
. be one under s. 415, Indian Penal Code for 
an offence of simple cheating. He suggest¬ 
ed that the charge should be to the effect 
that the accused deceived Mr. Pithia to 
enter into a contract with a bogus or non¬ 
existent firm which he would not have done 
if he were not so deceived and the said 
act caused or was likely to cause damage 
or harm to Mr. Pithia in reputation or 
property. He contended that Mr. Pithia 
did actually sustain damage or harm to 
property as the contract was not fulfilled 
and the market W’ent up and so Mr, Pithia 
suffered loss in money ; and secondly enter^ 
into a contract with a bogus firm is 
itself a disreputable thing and, therefore, it 

(1) 23 B. 202 At p. 226; ? Bom. L. R. 9§6. 


was likely to cause damage or harm to 
IVlr. Pithia’s reputation. 

Now in a case of cheating we have got lo 
see the intention of the accused at the time 
of the offence and judge of the consequences 
of the act or omission itself. The loss to 
propertj’^ sustained by Mr. Pithia resulted 
not from the act which Mr. Pithia was 
induced to do, viz., the entering into the 
contract by liim, but the non-fulfilment of 
the contract by the accused. Under s. 415, 
Indian Penal Code, the damage of harm 
caused or likely to be caused must be 
the necessary consequence of the act 
done by reason of the deceit practised or 
must be necessarily likely to follow there¬ 
from, and the law does not take into 
account remote possibilities that may flow 
from the act: Mojey v. Queen-Empress (2). 
The proximate and naUiral result only of 
the act has to be judged and not any vague 
and contingent injury that may possibly 
arise : AliltoJi v. Sherman (3). The prosecu¬ 
tion allege in the present case that the 
accused used the name of a bogus or 
non-existent firm, with the object of not 
fulfilling the contract in the event of the 
market going up, and as the market did 
go up he did not supply the jute with the 
result that Mr. Pithia suffered loss. Such 
remote consequences must, in my opinion, 
be ignored for the purposes of s. 415, Indian 
Penal Code. 

As for the damage or harm likely to be 
caused to Mr. Pithia'a reputation, that 
again is too remote a contingency. A case 
similar to the present one so far as this 
aspect of the question is concerned was 
that of Kashinath. (Criminal Revision No. 
402 of 1909) decided by Chandavarkar and 
Knight, JJ., of the Bombay High Court. 

In tha't case the accused applied to the 
postal authorities and obtained an appoint¬ 
ment in the Postal Department but he had 
not mentioned in his application that he 
was dismissed from Government service. 
He was charged with cheating as loss of 
reputation might accrue to the Postal 
Department from the employment of a man 
of doubtful character. The learned Judge 
in that case observed as follows: ** Such 
damage or harm must be the proximate 
and natural result of the act or omission ; 
and wo cannot include in it such vague and 
contingent injury as might arise from the 

(2) 17 0. 606; 8 Ind. Dec. (n. s.) 043. ^ , t 

(3) 46 Ind. Cas. 701; 22 C. W. N. 1001; 28 C. L. J. 

485; 19 Cr. L. J. 781. 
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discredit that might attach to that Depart¬ 
ment from the employment of a man of 
doubtful character. It has not been sug¬ 
gested that the damage to be apprehended 
■was that which might be caused by the 
petitionei''s dishonesty, and this too would 
be a consequence too remote for the 
purpose of the section.” Tlie same view 
was taken by this Court in the case ot Legal 
Remembrancer v. Manmatha Bhusan Chat- 
tcrjee (4) in which a damage to reputation 
for impartiality was held as loo remote 
for the contemplation of the Statute and it 
was obseiwed that the damage must be 
direct natural or probable consequence 
of the act and not the indirect and ulterior 
result of it. 

Learned Counsel appearing on behalf of 
the complainant has drawn our attention 
to the case of Bhagwan Kesscw v. Siba 
Valji (5), but, in my opinion, that case has 
no application here, the facts being entirely 
different. 

In no view of the facts alleged in the 
present case is it possible to hold that there 
way any offence either of simple or of the 
aggravated form of cheating as defined in 
th^e Indian Penal Code. The continuance 
of the pi'oceedings, therefore, would mean 
an abuse of the processes of the Court; 
and under such circumstances as laid down 
in the case of Chandi Pershad v. Abdur 
Rahman (6), it is our bounden duty to 
interfere, 

I would, therefore, make the Rule absolute 
and quash the proceedings. 

Walmsley, J*— I agree. 

z. K. Rule made absolute. 

(4) 84 Ind. Gas. 554; 51 C. 250; 28 0. W. N. ICO; 
(1924) A. 1. R. (C.) 495; 26 Cr. L. J. 330. 

(5) 4 Bom. L. R. 76. 

(6) 22 0. 131; 11 Ind. Dec. (n. e.) 89. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 510 of 1924. 

July 29, 1924. 

Present: —Mr. Justice Daniels. 

DANNU SINGH and others—Accused 

versus 

EMPEROR— Opposite Party. 

PvidtnceAct (I of 1872), s. $ 2 —D}iing staUment of 
dacoit—AdmUsibility against othtr dacoits. 

The Btatement of a dyinfc dacoit as to the ciroum- 
Htances of the dacoity resulting in his death giving 
the names of his associates, ia not admissible in 
evidence against the other dacoits under s. 32 of the 
Evidence Act. [p. 644, col. 1.] 


the 12tli of May 1924. 

The tlovernment Pleader, for the Crown. 
JUDGMENT. —In this case seven per¬ 
sons, Dannu Sing!), Tulshi, Gajja, Kesho, 
Daryao Singh, Girdliari Singh and Dilsukh, 
appeal from Iheir conviction under s. 395; 
Indian Penal Code, in connection with a 
dacoity which occurred on the night of 7th 
October 1923 at tl'.e house of Umrao Singh 
at Nakatpur in the Bareilly District. The 
Police had been aware for a long time that 
a gang of dacoits under the leadership of a 
man named Dhani was carrying on a series 
of dacoities in the Bareilly District and were 
endeavouring to surprise and arrest them. 
They had received information that a dacoity 
was in contemplation at the house of Umrao 
Singh on this iiarticular night, and the 
Circle Inspector Khan Bahadur Muhammad 
Say id with a number of Police proceeded to 
the village secretly after dark and hid in a 
chaupal and other places adjacent to Umrao 
Singh’s house. About 11 p. m. fifteen or 
sixteen dacoitscame to the house, broke in, lit 
fires of straw at various placesandcommenced 
to loot tlie house. One of them ha<l looked 
into the chaupal but failed to see the Con¬ 
stables who were hiding under the wall 'and 
reported it empty. Shortly after the dacoits 
broke in one of the Constables coughed 
and revealed their presence. A gun was 
immediately fired by one of the dacoits. 
The Circle Inspector and the Police with 
him came out and returned the fire. One 
Constable was severely wounded in the thigh 
by a shot from a gun. Two of the dacoits 
Avere shot dead and two others were wounded 
so seriously that they died shortly afterwards. 
The other dacoits all escaped. A pistol 
and other articles belonging to the dacoits 
were found to have been left behind, and 
on one of the dacoits who Avere shot a num¬ 
ber of lead pellets A\’ere. found. The tA\-o 
dacoits Avho Avere killed Avere afterwards 
found to be Brij Lai Nai and Nanhe Brah¬ 
man. ThetAvo AAmunded men Avere Tilko 
and Dhimmi, the latter of Avliom Avas 
nephew of Dhani, the suspected leader of the 
gang. Both the tAA'o Avounded men made 
statements to the Police giving the names 
of a number of their associates, and in this 
Avay a clue Avas obtained. Theacciised Avere 
searched for and arrested on different dates. 
Dhimmi also made a dying statement in 
hospital in presence of a Magistrate. Dannu 
Singh was aiTested on the morning after 
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the dacoity -under circumstances to be men¬ 
tioned hereafter. 

The prosecution sought to tender in evi¬ 
dence the dving statements made bv Tilko 
and Dhimmi. The learned Sessions Judge 
rejected their statements to the Police on 
the double ground that they -were barred 
by ss. 25 and 2G of the Evidence Act as being 
irrelevant under the provisions of s. 32 of 
the Evidence Act. He has, however, ad¬ 
mitted in evidence the statement made bj’ 
Dhimmi to a Magistrate and has attached so 
7nuch weight to it that he treats it as con¬ 
clusive against the persons whom Dhimmi 
named. In this the learned Judge was in 
error. If Dhimmi’s statement to the Police 
was barred by s. 32 his statement to a 
Magistrate was equally barred by the same 
section. Dhimmi was not a witness at any 
stage of the case and he was not examined 
in presence of the accused nor subjected to 
cross-examination. There is, therefore, no 
provision of law excepts. 32 of the Evi¬ 
dence Act under which his statement could 
be admitted. The learned Judge says that 
this section cannot apply because inthe first 
place the statement does not relate to the- 
cause of Dhimmi’s death, and in the second 
i:>lace Dhimmi’s death does not come into 
question in this case. The first of these 
reasons is hardly correct. Section 32 allows 
proof of a statement made by a person “as 
to the cause of his death, or as to any 
of the circumstances of the transaction 
which resulted in his death”. 

His statement, therefore, as to the cir¬ 
cumstances of the dacoity is in this case a 
statement as to the circumstances of the 
transaction which resulted in his death. 
The second reason is, however, a valid 
one. Dhimmi’s death is not an issue in this 
case and is only relevant as one of the in¬ 
cidents of the dacoity. The question to be 
decided in this case is not whether Dhimmi 
participated in the dacoity but whether the 
accused who were on their trial took part in 
it. Dhimmi’s statement was, therefore, in¬ 
admissible, and the case must be decided 
without reference to it. It is only in the 
case of the appellant Dilsukh that this 
point is material. 

The evidence against the appellants con¬ 
sists of the most part of the evidence of wit¬ 
nesses who picked them out as having been 
present in the dacoity at an identification 
parade held at the jail and who in their 
evidence swear to them as having been pre¬ 
sent together with evidence of the circum- 
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stances under which they were arrested. 
One of the appellants, Kesho, made a con¬ 
fession before a Magistrate, in which he 
implicated himself, Dhani and three of the 
appellants, Tulshi, Gajja and Dilsukh. This 
confession he afterwards retracted, but the 
learned Judge has accepted it as genuine. 
Besides this there is the evidence of Bal- 
want Singh who acted the part of an inform¬ 
er and wlio says that he went with the 
dacoits to the scene of the dacoity but slip¬ 
ped away just as they were entering the 
house. With him was the witness Naubat 
whom the Sub-Inspector had detailed to ac¬ 
company him. The learned Sessions Judge 
has not relied on their evidence and has 
criticized Balwant in particular as a wholly 
unsatisfactory Avitness. 

Dannu Singh was arrested under the 
following circumstances. As soon as the 

dacoits escai^ed, parties were sent in various 

directions to try and cut them off. Among 
other places Avhich were Avatched was the 
ri\'er crossing at Tirkuniya Ghat, six miles 
from Nakatpnr. Just after sunrise Dannu 
Singh came that A\'ay peipared to cross the 
river. Catching sight of a Chaukidar Avho 
Avas standing by the ferry he ran aAvay Avl^n 
he Avas still a hundred paces distant. He 
AA-as pursued and caught in a bajra field. 
He AA’as then taken to the thana. Ther6 the 
Cii'cle Inspector recognized him as the man 
who had come up to the chaupal at the 
commencement of the dacoity while the 
Police Avere hiding there and had reported 
that the c/iaupa^ Avas empty and that itAvas 
all right. His defence is that he was return¬ 
ing from a A’isit to his brother-in-law and 
that he Avas arrested because the Constable 
at the ferry demanded Rs. 10 from him and 
he refused to pay. The evidence against 
him is sufficient. 

Tulshi, Gajja and Kesho haA'e been 

identified by four, six and four witnesses re^ 
pectively. Kesho made a confession, in 
Avhich he implicated Tulshi and Gajja as 
AA'ell as himself. Tulshi and Gajja are bro¬ 
thers. Gajja is a tall man, and, according 
to the confession' of Kesho and the evidence 
of Balwant, was known among the dacoits 
by the nickname of ’’Lamaiya” or the long 
man. The Circle Inspector confirms the 
fact that at the'time of the dacoity the da¬ 
coits were addressing one another by nick¬ 
names. He heard among others the name 
of “Lakkarbaz” which, according to the evi¬ 
dence of Balwant Singh, was the nickname 
of Dhani, the leader of the gang. It is 
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right to say, however, that when Kesho 
after his confession was asked to identify 
these people on their arrest he identified 
Gajja and not Tulshi. One or two of the 
identifying witnesses also named one wrong 
man, but none of them made more than 
one mistake. Except that Gajja objected 
at the identification by Kesho that Kesho 
had known him before no objection appears 
to have been made to the identifications at 
the time. The witness Chokhe says that 
both Gajja and Kesho had lathis in their 
hands when he saw them at the dacoity. 
Against Tulshi there is the farther damn¬ 
ing circumstance that at the time of his 
arrest a fortnight after the dacoity 22 gun¬ 
shot wounds were found in his left hand, 
buttock and thigh. The defences put for¬ 
ward by these appellants arc most improb¬ 
able, and I agree with the learned Ses¬ 
sions Judge and tlie Assessors that they are 
clearly guilty. 

Daryao Singh is named by Balwant alone, 
but the learned Judge and the majority of 
the Assessors have accepted Balwant s evi¬ 
dence as reliable in this instance because it 
is corroborated by the evidence of the witness 
Nimmi. This man is a relative, probably 
the father’s cousin, of Brij Lai, one of the 
dacoits who was shot dead, and was at 
Brij Lai’s house when Brij Lnl loft home 
on the night of the dacoity. His evidence 
is that three men. the accused Daryao 
Singh, Girdhari Singh and Tilkha orlilok 
Barhi, one of the two dacoits who were 
wounded and afterwards died, came to 

Brij Lai’s house just after dark and whis¬ 
pered to Brij Lai in the court-yard. Brij 
Lai took up his lathi and chndar and went 
away with them. When Nimmi asked Brij 
Lai where he was going, he said “1 am 
somewhere, you had better go to sleep. Ho 
did not return. Next day the witness learnt 
that Brij Lai had been killed at the dacoity 
at Nakatpur. A week later he spoke about 
the matter to the zemindar of the village, 
and the zemindar appears to have inform¬ 
ed the Police. Nimmi impressed the learn¬ 
ed Sessions Judge as a trntlifiil witness 
and no reason was suggested either in cro.s3- 
e.\am'nation or by Girdhari Singh or Daryao 
Singh in *heir statements before the Com¬ 
mitting Magistrate as to why he sliould 
have given false evidence against them. In 
the Sessions Court Girdhari Singh suggest¬ 
ed that Nimmi was a cousin of one Teja 
with whom he had enmity, but this sugges¬ 
tion put forward at this late stage does 
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not carrj-anv weight. After considering care¬ 
fully the evidence of Nimmi I see no reason 
for overruling the opinion of the learned 
Sessions Judge in this matter. Against 
Girdhari Singh in addition to the evidence 
already considered against Daryao Singh 
there is also direct evidence of identifica¬ 
tion by three witnesse.s. The identifications 
liave ‘been attacked on the ground that 
Girdhari Singh is a one-eyed man and there¬ 
fore e.asy to i^ick out. But, on tlie other 
hand this very circumstance may have serv¬ 
ed to impress his appearance on tlie minds 
of those witnesses who noticed him. As the 
learned Se.«sions Judge says, there has 
certainly not been any wliolcsale identifica¬ 
tion in iiis case, for only three out of fifteen 
identifying witnesses succeeded in picking 

him out. , , , , , 

Against the appellant Dilsukh the learn- 

ed Sessions Judge has relied largely on 
the dying statement of Dhinmn which I 
have found to be inadmissible. Putting 
this aside the only other evidence against 
him is the statement of Balwant which the 
learned Sessions Judge has declined to ac¬ 
cept where uncorroborated and the fact that 
he is mentioned in Kesho's confession. The 
only definite statement regarding this ac¬ 
cused is that Kesho agrees with Balwant 
in saying that this accused is the man 
known among the dacoits as "nashahaz. 
It appears to me very doubtful whether the 
learned Sessions Judge would have convict¬ 
ed him if he had not accepted the statement 
of Dhimmi as conclusive against him. It 
appears to me that he mu.st be given the 
benefit of the doubt, and I accordingly allow 
his appeal and acquitting him direct that 

lie beset at liberty. The appeals of the 

other accused are dismissed. 

K s. D. Appeal allowed. 


LAHORE HIGH COURT. 

Cul-MINAL Apfeal No. 1104 OF 1923. 

February 12, 1921. 

Present:—Mw Justice Hoti Sagar. 
JIMUN SHAM—CoNvior—A ppellant 

versus 

EMPE RO R—Respondent. 

Criminal Code (/U*f V of ISOS ag amended 

by Act XVJII of .w. 337 i2A). 3!,7. re rospecUve 

operation o/~Trial with approver—Committal (o 
Se^sioTW—Procedure. 
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A case under s. 401 of the I’enal Code, in which 
there was an approver, was heir.^^ tried by a Magis¬ 
trate with powers \ind^r s. o;» of the Cr. V. 0. After evi¬ 
dence l^ad be Ml recorded and arguments were heard, 
but before judgment was pronounced, the amended 
Cr. P. ('. of Ubio came into force. The Magistrate 
iievertliehj.^s piDiiounce l judgment in the case: 

Held, that having I'pgnrd to the provi.sions of s. 337 
(2A) and 317 rf the Code, the jurisdiction of the 
Magistrate to try the case had been expressly taken 
away, and he was bound to commit the accused for 
trial before the Court of Session, [p. b-lG, col. 2.] 

Appeal from an order of the Magistrate, 
First Class, Ambala, dated the 5th Sep¬ 
tember 1923. 

vSheikh Muhammad Monies', for the Appel¬ 
lant. 

Diwan Ram Lai, for the Respondent. 

JUDGMENT, —The appellants in this 
case were tried by Chaudhri Sardar Khan, 
s. 30 Magistrate at Ambala, and arguments 
were addressed to the Court on the 1st of 
September 1923. Judgment was pronounc¬ 
ed on the 5th of September 1923, five days 
after the new Cr. P. C. had come into opera¬ 
tion, and the appellants were sentenced to 
various terms of imprisonment under s. 401 
of the Indian Penal Code. The principal 
■witness examined on behalf of the prosecu¬ 
tion was one Bhura Singh who had been 
granted a pardon under s. 337 of the Cr. P. 
C. Now 8. 337 (2A) provides that all cases 
in which there is an approver should be 
committed for trial to the Court of Session. 
Section 347 provides that if in the course of 
a trial before a ^Magistrate it appears to him 
before signing judgment at any stage of the 
proceedings that the case is one which ought 
to be tried by the Court of Session, he shall 
so commit the accused. The question for 
consideration is whether in view of the 
above tw’o sections the Magistrate had or 
had no jurisdiction to proceed with the 
trial of the case after the new Cr. P. C. had 
come into force. It is admitted by the 
learned Counsel for the Crown that the pro¬ 
visions of7s. 337 (2A) and s. 347 are manda¬ 
tory in their nature and that the Magistrate 
was bound to commit and stop the proceed¬ 
ings as soon as the new Act had come 
into force. I have given a very careful 
consideration to this matter, and the con¬ 
clusion at which I have arrived is that the 
convictions should be quashed and that the 
Magistrate should be directed to commit the 
accused for trial to the Court of Session. 
There can be no doubt that the accused were 
under trial before the Magistrate within the 
meaning of a. 347 as long as the judgment 
was not pronounced and I do not think that 
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in the absence of a specific provision to the 
contrary, the fact that evidence had been 
concluded before the new Act came into 
operation could confer jurisdiction upon 
the Magistrate when that jurisdiction had 
expressly been taken away by the Act. As 
already observed, arguments were heard on 
the 1st of September and the proceedings 
were clearly pending before the learned 
Magistrate till the 5th of September 1923, 
when final orders were passed. The ille¬ 
gality was not one which could be cured 
under s. 537 of the Cr. P. C. and the con¬ 
victions are, therefore, bound to be set 
aside. 

I quash the convictions and send the 
case back to the learned Magistrate under 
s. 423 (6) of the Cr. P. C. with a direction 
that he should commit the accused for trial 
to the Court of Session. 

z. K. Conviction quashed. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 437 

OF 1923. 

(Criminal Revision Petition No. 339 

OF 1923). 

February 1, 1924. 

Present: —Mr. Justice Krishnan. 

VELLURI JAGANNADH NAIDU— 
Accused—Petitioner 

CH. RAMA RAO. Sanitary 
Inspector, ANAKAPALLI— Com¬ 
plainant—Respondent. 

Madras District Municipalities Act (V of 1920), 

3 {21), ISO, 3^7, 362—Encroachment on land on side 
of street — Offence—Limitation for prosecution. 

An encroachment upon lend by the side of a street, 
even though such land is uncovered by any pavement 
or other structure, amounts to an encroachment on 
the street within the meaning of s. 180 of the Madraa 
District Municipalities Act. [p. 617, col-1.] ^ 

Section 362 of the Madras District Mnnicipalilie* 
Act deals with the removal of earth, sand or 
materials or depositing such materials or making 
encroachment by depositing such materials on W7 
land, river, estuary, canal, back-water or water-coor^- 
It has nothing to do with encroachment on strec • 

lihid.} - 

The proviso to s. 347 of the Madras District i 

palities Act does not deal with a case under 
the Act, and a prosecution in respect of an act.ialUng- 
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under the latter section must, therefore, be instituted 
within the period of three months i)rescribed by s. 347. 

Petition, under ss. 435 and 439 of the Cr. 
P. 0., 1898, praying the High Court to re¬ 
vise, the judgment of the Court of the Sub- 
Divisional Magistrate, Vizagapatam, in 
Criminal Appeal No. 4 of 1923, preferred 
against that of the Court of the 
Second Class, Magistrate, Anakapalle, in C. 
C. No. 391 of 1923. 

Mr. R. V. Rengaram, for the Petitioner. 

'M.t. K. Aravamuthu Iyengar, for the Re¬ 
spondent. 

Mr. V. L. Ethiraj, for the Public Prose¬ 
cutor, for the Crown. 

ORDER. —In this case the petitioner 
has been convicted under ss. 362 and 313 of 
the District Municipalities Act V of 1920 
and sentenced to pay a fine of Rs. 15 with 
two weeks* simple imprisonment in default. 
The facts found on which he has been con¬ 
victed are that he built a buttress wall, to his 
compound wall, which projected on to the 
Municipal street adjoining it. This was, no 
doubt, an encroachment. Taking the defi¬ 
nition of the word “street” in s. 3, cl. (21), 
encroachment upon the land by the side 
of a street, even though it is uncovered by 
any pavement or other structure would be 
an encroachment on the street. Section 180 
would certainly apply to this case. But 
the lower Courts, though the accused was 
first charged under s, 180, have altered the 
charge because of the difficulty of the 
limitation of three months within which 
the prosecution has to be started for an 
offence under s. 180, to one under s. 362 of 
the District Municipalities Act. It is clear 
that s. 362 cannot apply to this case but 
that s. 180 is the section that really applies. 
Section 362 deals with the removal of earth, 
sand or other materials or depositing such 
materials, or making such encroachments 
by depositing such materials on land, river, 
estuary, canhl, back-water or water-course. 
It has nothing to do with the encroachments 
on streets. It is not denied in tliis case 
that the prosecution under s. 180 must fail 
on the ground of limitation. Even if s. 362 
were to apply, it seems to me that the pro¬ 
secution will still fail under the three 
months’ rule, as the proviso to s. 317 does 
not seem to deal with a case under s. 362 
at all. The proviso deals with the failure 
to take out a license, obtain permission, or 
secure registration for doing certain things 
for which a license, permission or registra¬ 
tion is required, The accused is not prosecut¬ 


ed for any failure to take out any license or 
obtain permission or secure registration. He 
has been prosecuted for encroaching ui)on a 
Municipal street by building a buttress wall 
to his compound wall. The case against him, 
therefore, fails on the ground of limitation 
and should liave been dismissed. What ex¬ 
actly the Alunicipality should do for the 
purpose of getting the encroachment on the 
street removed will be for its own legal 
advisors to advise. 

The petition is allowed, the conviction 
is set aside, and the fine, if paid, will be 
refunded. 

V. K. V. 

7 K Petition allowed. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 658 op 1924. 

September 15, 1924. 

PreaeTit;—Mr. Justice Sulaiman and 
^Ir. J ustice Mukerji. 

MOHAN SINGH— Appellant 

versvs 

EMPEROR— Respondent. 

Evuknce Act (I of IST:!}, ss. 3J (J). 35-Cnminal 
Procedure Code (Act V of JSOS), s. 1.5!,—First Infor¬ 
mation Report, admissibility of-Statement in First 
Information Report, value o/-Po.st mortem report, 
admissibility of, after death of Doctor—Statements 
vxade in pretnous criminal trials whether adynUsible 
in subsequent trial of different accused. 

A First Information Kei)ort is an official record 
made by a public servant in the discharge of his 
official duties and is admissible in evidence under 
e. 35 of the Evidence Act. By itself, however, the 
report would only prove that a certain person had 
made that statement and the contents of the report 
may be used as a corroborative piece of evidence to 
show that the implication of the persons mentioned 
in the report in the offence reported is not an after¬ 
thought. The probative value of the document docs 
not go further and it cannot be used as a substantive 
piece of evidence in the case. [p. C48, col. 2.] 

A post mortem report made by a Doctor who has 
since died is admissible in evidence under s. 32 (2) 
of the Evidence Act. 

Statements of witnesses made in a criminal trial 
are not admissible in evidence after the. death of the 
witnesses in a subsequent trial against an accused 
person who had no opportunity of examining the 
witne.sses, nor is the judgment delivered in a pre- 
viou.s trial admissible in a subsequent trial of a 
different accused person in respect of the same offence, 
[p. 049, col. l.J 

s 

Criminal appeal from an order of the 
Sessions Judge, Aligarh, dated the 19th of 
August 1924. 

Mr. Gvy P. Boys, for the Appellant. 

The Government Advocate, for tlie 

Crown. 

JUDGMENT.— This is a criminal 

appeal from a conviction under s. 302 of 
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the Indian Penal Code, sentencing the 
appellant to death. The case is also before 
us for confirmation. 

The murder is said to have taken place 
on the 7lh of February 1916, but it is 
the prosecution case that the accused has 
been absconding all this time and hence 
the delay to bring him on his trial. 

The case for the prosecution is that 
tliere was enmity between the appellant 
Mohan Singh and the deceased Baldeo 
Singh; as well as between the deceased 
and one Bhagwan Singli. Bhiip Singh 
was a distant relation of these people, and 
it is said that his wife or mistress liad 
died shortly before the murder and there 
was a shradh ceremony going to he per¬ 
formed. Bhup Singli liad invited these 
men, and Mohan Singh and Bhagwan 
Singh had refused to join the ceremony 
unless Baldeo also went there. Ultimately 
Baldeo consented to go to the ceremony. 
Mohan Singh, Bhagwan Singh and Baldeo 
Singh started together, accompanied by 
Shil) Singh, who was then a boy of 11 years. 
AVhen they got near the village in ques¬ 
tion they met Bhup Singh and also one 
Purni barber and Jiwan, a washerman. 
It is said that in anticipation of the cere¬ 
mony they had to got their heads shaved. 
While Baldeo Singh was being shavetl 
Mohan Singh got up and struck lathi 
blows on his head which felled him to the 
ground. Bhagwan is also said to have 
given some lathi blows; and ultimately 
Mohan and Bhagwan both ran away. Baldeo 
Singli died very probably on 'the spot. 

Bhagwan Singh was arrested and put on 
his trial and was convicted and sentenced 
to transportation for life, and his conviction 
and sentence were on appeal upheld by the 
High Court. 

On the day in question a report was made 
at the Police Station by a man named 
Shibni, who is now dead, to the effect 
that he actually saw lathis being used, and 
that Mohan Singh, Bhagwan Singh and 
Gulab(who is a witness for the prosecution 
in the present case) were striking Baldeo 
Singh, Thakur, with lathiSy and that Baldeo 
Singh was lying on the ground. This 
witness was accompanied by a Chaukidar, 
named Dhan Singh, who is also now dead. 
It is also a fact that the Head Constable, 
who took down the report, is now dead! 
The Sub-Inspector, who investigated the 
original case, has now retired and the 
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prosecution has not been able to find out 
where he now lives. 

It is also unfortunate that some of the 
witnesses who were examined in the case 
against Bhagwan Singh are also dead. 
These are Shibni, Rajwa, Jiawan, and Farid- 
ud-din who recorded the First Information 
Report. 

It is necessary at the outset to consider 
tlie Admissibility of some pieces of evidence, 
whicli were brought on the record in this 
case. 

As to the First Information Report, it may 
be noted that the general diary having 
been destroyed, was not formally proved 
ill this case. Reliance on behalf of the 
prosecution was placed on tlie First In¬ 
formation Report, recorded by the Head 
Constable. Under para. 90 of Ch. IX of 
the Police Regulations the officer-in'charge 
of a Police Station is required to take down 
in triplicate in the check receipt book 
(First Information Report) any information 
relating to the commission of an offence. 
One of these three records is the document 
Avhicli has been brought on the record 
in this case. It is clear to us that it will 
be very difficult to exclude it from the 
scope of s. 35 of tlie Evidence Act as 
being an official record made hy a public 
servant in the discharge of his official 
duties. But this report would at the very 
best only prove that a certain person since 
dead had made that statement. The con¬ 
tents of the report may, therefore, he used 
as a corroborative piece of evidence to 
show that the implication of I he appellant 
in the murder is not an after-thought. It 
certainly will be relevant to establish that 
he was named at the very start. Beyond 
this it is difficult to rely on it, and the 
probative value of this document does 
not go further. It certainly cannot be 
used as a substantive piece of evidence. 

The next piece of document is the post 
mortevi report made by the Civil Surgeon, 
who is also unfortunately now dead. This 
was done at the hospital when the dead body 
of the deceased was taken there. The evi¬ 
dence of the witness Xawab Singh proves 
that he had accompanied the dead body 
to the hospital and it was the body of 
the deceased Baldeo Singh which was 
examined by the Civil Surgeon. Thus 
there can he no question as to its identity. 
This report would be admissible ^der 
s. 32 (2) of the Evidence Act as being a 
statement made hy a dead person in the 
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ordinaiy couvse of business and in the dis- 
charge of his professional duty. As we J 
shall show later, even independently of this s 
report, there is plenty of evidence to show ( 
that the head of the deceased was smasli- i 
ed and he died in consequence of these < 

injuries. , ' 

The statements of other alleged eye-wit- > 

nesses made in the previous trial, who aie 
now dead, cannot now be adduced in evi¬ 
dence against the appellant, who had no 
opportunity of examining them, nor can 
the judgment delivered in that case be ad¬ 
missible in this case. 

We may also note that it has not been 
proved satisfactorily that any proclamation 
under s. 88 of the Cr. P. 0. had been 
issued against the appellant, rhe evi¬ 
dence in support of this consisted of the 
statement of Mahmud Husain, Con¬ 
stable, who was examined only in the Magis¬ 
trate's Court and not examined before the 

Sessions Judge. , . , . • i 

Excluding the evidence which is inad¬ 
missible, we find, however, that there is 
plenty of .evidence to bring home to the ac¬ 
cused the guilt with which he is chaiged. 

As to the actual motive which may have 
led him to join with Bhagwan Singh in 
the crime, the evidence of Nawab Singh 
is very clear. It appears that Mohan Singh 
and Baldeo Singh were on very bad terms. 
One Bhajan Brahman who had been an 
absconding offender, was sheltered by Mohan 
Singh. Baldeo had him arrested at Mohan 
Singh’s chanpal and had given inform¬ 
ation to the Police about it. This was 
some five months befoi*e the murder. 
Bhajan was ultimately sentenced to im¬ 
prisonment. 

The second incident is that there was 
a dacoity at a village some six miles from 
the village of these persons, and Baldeo 
Singh gave information which led to the 
arrest of ]\Iohan Singh and others. The 
witness Nawab Singh has stated that wlmn 
arrested Mohan Singh said openly that 
Baldeo had given that information and he 
would have revenge on him. Nawab Singh 
also stated that Baldeo gave evidence 
against Mohan Singh. Then again there was 
a quarrel between Mohan Singh and Baldeo 
Singh as regards some wall between their 
houses which Baldeo wanted to repair but 

Mohan Singh would not let him. It is 
also stated that Mohan Singh had admitted 
that he gave -information that Baldeo Singh 
and another person had stolen the bricks 


for building the wall in dispute from a 
Railway bridge, on which Baldeo was pro¬ 
secuted for theft but was ultimately ac¬ 
quitted. Tliis was some 7 or 8 months 
before the murder. Lastly there was some 
dispute as regards the occupancy tenancy 
left by one Musammat Ramuda. Mohan 
Singh was anxious that Baldeo Singlishould 
not take it and he declared openly that if 
Baldeo did receive it he would not long 
survive it. It is, therefore, apparent that 
there must have been more tlian one reason 
why the accused might have committed the 
assault on the deceased. 

We may at the outset say that we find 
it difhcult not to reject the evidence of 
Gulab altogether. If the First Information 

Report is legally acceptable, then it may 

be used to shake tlie credibility of tlie 
witness Gulab Singh in this Avay, that lie 
was also one of the persons on whom sus¬ 
picion had fallen as being one of the 
three assailants. If tliis be so. tlien his 
statement cannot be safely accepted. 

As against the evidence of Nainsuldi 
which is to the effect that lie saw from a 
distance Mohan Singh running away Avith 
a lathi in his hand, and that Avhen he 
Avent to the spot from Avliere he had heard 
the noise, he found the deceased lying on 
the ground unconscious, it is alleged that 
in the First Information Report Gulab was 
actually named as one of the assailants, 
Avhereas according to the evidence of Nain- 
sukli as given now, he and Gulab Avere at 
the held of Gulab together. 

E\^en rejecting the evidence of Gulab and 
Nainsuldi there still remains the statements 
of the lad Shib Singh and tlie barber Purni. 
It is strongly urged on behalf of the appel- 
1 lant that Sliih Singh has not told tlio 
I Avhole truth aud tliat his CA'idence shoAvs 
, that there has been an attempt on his part 
. to shield Gulab Singh and minimise the 
i complicity of Bhagwan inasmuch as he has 
[ said that Bhagwan hit him after Baldeo 
[, had died and he also said that Gulab Avas 
. not there at all. Whether this contention 
I is Avell-founded or not, Ave have no doubt 
. in our mind that the story told by Shib 
3 Singh is substantially true. There is no 
y doubt that he Avas in the company of these 
i- persons on the day in question, and, there- 
t fore must have been an eye-Avitness to Avhat 
s happened. His evidence is further corrobo- 
\ rated by the barber Purni, Avho lias also 
^ stated that he saAV Mohan Singli avIio struck 
s the first blow on the head of the deceased. 
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What actual part BliagAvan Singh took it 
is not now necessary for us to say; but there 
can be no doubt that Mohan Singh struck 
the first blow, and this blow fell on the 
head. The evidence of Shib Singh is that 
the deceased began to blead from the nose 
and mouth and collapsed on the ground 
and died, and his head was-smashed to 
pieces. This is corroborated by the medi¬ 
cal report, which we have already held to be 
admissible. 

Having regard to this evidence we have 
no doubt in our mind that the accused 
was guilty of the offence of murder. From 
the nature of the injuries inflicted, even 
if there had been no intention of causing 
the death of the deceased, which we are 
far from saying that it was not, the accused 
must have known that the injuries were 
imminently dangerous and likely to cause 
death. 
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ALLAHABAD HIGH COURT. 

Criminal Appeal No. 502 of 1924. 

September 19, 1924. 

Present: —Mr. Justice Sulaiman. 

CHITTAR SINGH— Appellant 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act V of 18V8), ss. I5i, 
loS—Kvidence Act (I of 1872), s. 3S—First In¬ 
formation Report, what amounts to—Statement recorded 
during investigation, whether first information—First 
Information Report, whether substantive evidence— 
Statement, oral, made to Police durdng investigation, 
whether can he proved. 

Section 154 of the Or. P. C. contemplates that the 
iirst information of the commission of an offence 
actually received by the Police should be recorded as 
such and not a statement made by a witness during 
investigation after the investigating officer has actually 
arrived on the scene and has himself seen what has 
happened, [p. 651, col. 2.] 

King-Emperor v. Daulat Kunjra, G C. W. N. 921, 
followed. 


The only other matter which remains for 
consideration is the question of sentence. 
We have already mentioned that the other- 
assailant Bhagwan was transported for life, 
and that sentence was confirmed by the 
High Court on appeal. The present ac¬ 
cused attacked the deceased in the presence 
of a number of persons, and it is unfortun¬ 
ate that those persons did not come to 
the rescue of the deceased in time so as to 
save him from receiving the fatal injuries. 
The accused has been absent from the 
village for a long time and, according to 
the Sub-Inspector, even though search was 
made for him he was not found. His trial, 
therefore, has come on after several years. 
Having regard to the special circumstances 
of the case we are of opinion that it would 
serve the ends of justice if we imposed a 
sentence of transportation for life on the ap¬ 
pellant. We may add that we do not think 
that this would in any way be putting a pre¬ 
mium on absconding. 

We accordingly uphold the conviction of 
the appellant, but allow the appeal to this 
extent, that we set aside the sentence 
of death passed on him and direct that in 
lieu thereof he be transported for life. 

2* K. Appeal allowed. 


A First Information Report taken down by a Police 
Officer amounts to an entry in an official record 
staling a fact in issue and made by a public servant 
in the discharge of his official duty and in the per¬ 
formance of the duty especially enjoined upon him 
under which such record is kept and, therefore, falls 
within the .scope of s. 35 of the Evidence- Act and is 
a relevant fact. But it is not a substantive piece of 
evidence and is no evidence of the existence of the 
facts which it mentions. It can b? used merely by 
way of corroboration or contradiction and not any 
further, [p. 652. col. 1.] 

Queen-Empress v. Ramsukh, A. W. N. (1897) 47, 
Afsar Sheikh v. Emperor, 8 Iiid. Cas. 52; 15 0. W. N. 
1U8; 11 Or. L. J. 557 and Auiar Singh v. Emperor, 
21 Ind. Cas. 882; 17 C. W. K 1213; 14 Cr. L. J. 642. 
relied on. 

Where a person who is alleged to have made an 
oral statement to the Police during the investigation 
of a ca.se denies at the trial that he made any such 
statement, the alleged statement cannot be proved by 
the evidence of persona who claim to have heard it 
at the time when it was made, nor is such evidence 
admissible. [i6id.] 

Criminal appeal from an order of the 
Sessions Judge, Farrukhabad, dated the 
27th May 1924. 

The Government Pleader, for the Crown. 

JUDGMENT.—After some hesitation 
I have come to the conclusion that the ap¬ 
pellant must be . acquitted. The hesitation 
has been due to the fact that there is a 
reasonable gronnd for suspicion that some 
witnesses who might possibly have had 
some definite knowledge appear to have 
withheld it. 

There can be no doubt that Kindar Singh 
who is an old man of seventy years of age was 
murderously attacked early on the morning 
of the 3rd of Februa^ 1924 in his cattle- 
shed in the village Birra Nagla. He receiv- 
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ed several serious injuries on tlie head but 
fortunately recovered. The appellant is 

the own brother of Kindar Singh \yho has 
another brother named Sundar Singh. Ihe 
three brothers are apparently separate from 
each other and occupy separate houses. 
Kindar Singh has two daughters but no 
son, and the accused has three sons. 

The case for the prosecution is that tue 
accused is in debt and that he was 
with Kindar Singh because the latter had 
refused to bequeathe his zemiiidari^ to the 
sons of the accused. The prosecution evi¬ 
dence is that the accused was seen striking 

Kindar Singh by two young boys Kaiu 
Singh and Havildar, who had gone to 
Bachan, son of the accused, early m the 
morning to call him to take his cock for 
fighting with the cock of Munshi b|ngh. 
The t\Vo boys ran away to Dhanpal Singh, 
father of the boy Bam Singh, who happen; 
ed to be sitting on the c/mupaZ of Alunshi 
Singh and where two Constables Ram Datt 
and Bisal were also sitting. They gave 
information of the murderous attack. Ihe 
Constables sent Mithu chaukidar to inform 
the Sub-Inspector who was in a neighbour¬ 
ing village. The Constables accompanied by 
Dhanpal Singh went to Birra Nagla, where 
many other people were also gathered. 
They saw Kindar Singh lying seriously 
wounded. Bachan Singh the accused s 
son is said to have given them all the facts 
and told them that he had locked up his 
father. At the request of the Constables he 
brought out the accused from inside the 
house and also gave up a chopper gained 
with blood. The Constables arrested Chittar 
Singh and kept him bound. About half an 
hour after this Gobardhan, Sub-Inspector, 
arrived. He examined Kindar Singh who 
could not then speak and went inside the 
cattle-shed and saw blood lying on the 
earth. He found the accused under arrest 
and examined the chopper. He look posses¬ 
sion of the blood-stained kurta and dhoti 
of the accused. He prepared a recov^y 
note and got it signed by witnesses. He 
also took possession of other articles which 
had blood stains on them. He also took 
down the statement of MusamTnat Mohan 
Kuar, the wife of Kindar Singh, on plmn 
paper as he had no forms witli him. He 
took her thumb-impression on it and got 
some witnesses to attest it. He treated the 
statement of Musaramat Mohan Kuar as the 
First Information Report. 

The first difficulty in the way of the pro^ 


CHITTAR SINGH V. EMPEROR. C5l 

secution was that neither Kindar Singh 
nor Sundar Singh, nor the sons of^ the 
accused, nor even il/?n9amrtiaZ Molian Kuar, 
the wife of Kindar Singh was prepared to 
state anything which would implicate tlie 
appellant. The case against the appellant, 
therefore, rests entirely on (1) the statenient 
of Musammat Mohan Kuar as taken down 
by the Sub-Inspector and treated by him 
as the First information Report; (2) certain 
statements said to have been made by 
Bachan Singh when the Constables arrived 
on the scene and the giving up of the 
chopper by Bachan Singh; (3) the state¬ 
ment of Ram Singh and Havildar Singh 
and (4) the statement of Bisal Singh Con¬ 
stable that when Chittar was brouglit out 
by Bachan Singh, iie was grinding his teeth 
and said “he is not dead," it being implied 
that he was referring to Kindar Singh. ■ 
As against this tliere are the denials by 
Musamviat Mohan Kuar, Bachan Singh, 
Sundar Singh and other witnesses that the 
assailant hud not been recognised and was 
not named. 

It is necessary to examine each of the 
various pieces of evidence separately, as it 
seems to me that much which was legally 
inadmissible has been brought on the record 
and wrongly relied upon. 

The first piece of evidence which re¬ 
quires consideration is the so-called First 
Information Report. There are two fatal 
objections to its admissibility. In the first 
place it was by no means a First Informa¬ 
tion Report. Ram Datt and Bisal Constables 
had received information from Ram Singh 
and Havildar and had deputed Mithu 
chaukidar to inform the Sub-Inspector. 
The Sub-Inspector who was the officer-in¬ 
charge of the Police Station received the 
first information from Mithu chaukidar even 
though that information was a second hand 
one. As the offence complained of was a 
cognizable one, the officer should have 

treated that information as the first inform¬ 
ation. Section 154 of the Cr. P. C. clearly 
contemplates the first information received 
to be recorded, and not a statement made 
hy a witness during investigation after the 
Sub-Inspector has actually arrived on the 
scene and himself seen what has happened. 
In this connection I may refer to the case of 
King-Emperor y. Daiilat K^lnjara (1). 

In the next place it seems to me that 
even if the statement made by Musamviat 


(1) 6 C. W. N. 921. 
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Mohan Kuar he treated as the First 
Information Report, such a report by itself 
is no evidence of the existence of the facts 
■which it mentions. Technically speaking 
it may be conceded that a First Information 
Report taken down by a Police Officer 
amounts to an entry in an official record, 
stating a fact in issue or relevant fact, and 
made by a public servant in the discharge 
of his official duty and in the performance 
of a duty especially enjoined by law, under 
which such record is kept, and, therefore, 
falls within the scope of s. 35. But that 
would simply make it a relevant fact; and 
all that it would prove would be that 
Miisammat Mohan Kuar made a statement 
at that early date, implicating the accused 
and that, therefore, the present mention of 
his name is not an after-thought. But the 
First Information Report is not a substantive 
■)iece of evidence ; it can be used merely 
>y ^vay of corroboration or as a contradic¬ 
tion and not any further. Had Musa mmaC 
Mohan Kuar made a similar statement on 
oath in Court, the report made by her pre¬ 
viously would have been used in evidence 
to corroborate her. Or if she had made any 
contradictory statement, the defence might 
have used the report to contradict her. But 
when Musammat Mohan Kuar has altogether 
denied that she made any such report and 
denied that it was the accused-who struck 
Kindar Singh any previous statement 
made by her cannot be admitted in evidence 
at all. Sections 157 and 158 of the Evidence 
Act would be altogether inapplicable. This 
was the view clearly expressed in the case 
oi Queen-Evipressv. Ram.mkh (2). where it 
was held that a report of the commission of 
an offence made at a thana or even the de¬ 
position of a witness previously made 
would be admissible for the purpose of 
corroborating him or of throwing doubt on 
his statement in Court, but would be in¬ 
admissible for the purpose of proving that 
the facts stated in it are correct. The same 
view has been expressed by the Calcutta 
High Court. Vide the case of Afsar Sheikh v. 
Emperor (3) and AtUarSmgh v. Emperor (4). 

The so-called First Information Report 
must, therefore, be altogether rejected. It 
is curious that although it is said that 
Bachan also had given out the facts, no 

(21 A.W. N. (1997) 47. 

(3) 8 Ind. Cas. 52; 15 C. W. N. 198; 11 Cr L J 
557. * " 

<4) 21 Ind. Cas. 882; 17 O. IV. N. 1213; 14 Cr L 
J.642. 
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statement in writing made by Bachan was 
taken down. The Sub-Inspector has admit¬ 
ted that Musajyimat Mohan Kuar, like Mithu 
chaitkidar, was not an eye-witness of the 
facts. 

Coming to the statements said to have 
been made by Bachan Singh, it is manifest 
that they should not have been used in 
evidence against the accused when Bachan 
Singh denies that he made any such state¬ 
ments. The prosecution witnesses admit 
that none of them saw Bachan Singh 
locking up his father. They can by their 
evidence prove that when requested by the 
Head Constables Bachan Singh brought 
out his father from inside the house but 
they cannot prove uffiat Bachan told the 
Constables before the accused were brought 
out. The fact that Bachan Singh gave 
up the chopper which was stained with 
blood merely proves that the chopper was 
in the house. But it is of very little value 
in fixing the guilt on the accused. The 
fact that the accused had blood stains on 
his clothes might not be of much great 
importance inasmuch as when so much 
blood was spilled all around, near relations 
who might have helped in stanching the 
blood must have had such stains. In fact, 
the oral evidence of the relations, including 
Kindar Singh himself, is that the accused 
also went to help him. 

The direct evidence consisted of the 
statements of Ram Singh and Havildar 
Singh. Ram Singh is the son of witness 
Dhanpal Singh who for sometime before the 
occurrence had been under a Police surveil¬ 
lance. Havildar is the distant nephew of 
Munshi Singh of whom Dhanpal is the 
maternal uncle. Kindar Singh has stated 
that there was a dacoity committed on him 
and his brother the present accused many 
years ago and one Devi Singh and his 
brother-in-law Ram Prasad were convicted 
of it, and that Havildar is a nephew of 
Devi Singh. He also added that the mukia 
of the village had taken his brother’s 
wife as his mistress in the Magh before 
the occurrence and that there had been 
some enmity w'ith him in consequence of it. 
Dhanpal Singh in bis cross-examination 
has admitted that Devi and Ram Prasad 
were convicted of the dacoity which took 
place at the accused’s house but Devi was 
acquitted. Dhanpal said that Devi was 
the brother of Havildar’s father. He also 
admitted that some 7 or 8 months before 
Jhunku Singh miikhia had brought the 
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widow of Kamta Singh the hrother of the 
accused to his house.. In this state of 
feelings it is apparent that even though the 
near relations of Kindar Singh including 
Kindar Singh were prepared to protect 
Ohittar Singh, there were pei*sons in the 
village who might have had a motive to 
get him implicated nevertheless. 

The first objection to the evidence of the 
two boys is that the learned Sessions Judge 
himself has rejected the most important 
part of it. He felt that there was a possi¬ 
bility that interested persons might have 
induced these boys to depose to more than 
what they had actually seen as they remain¬ 
ed on the chabutra and from the evidence on 
the record the learned Judge thought it 
more than doubtful whether standing on 
the chabutra they could have seen what was 
going on inside the cattle-shed. Further, 
the statements which these boys made to 
the Sub-Inspector left it doubtful whether 
they actually saw the accused striking the 
blows. For these reasons the learned Ses¬ 
sions Judge thought it safer to reject the 
evidence of these two boys so far as it went 
to say that they saw the accused striking 
the blows. He, however, thought that from 
the evidence of these boys supported hy 
the evidence of Munshi Singh and the First 
Information Report there could be no doubt 
that Bachan Singh promptly shut Jiis father 
up in his house. I have already rejected 
the First Information Report. The statement 
of Munshi is based entirely on what lie 
was told by Bachan Singli as Munshi has 
admitted that although he had told the 
Magistrate that Bachan had been holding 
the accused at the door and that he took 
him inside his house, it had really happened 
before the witness’ arrival. When the 
witness arrived, the accused had already 
been taken inside. Thus there remains 
nothing but the statement of these boys. 

When the main part of the story that 
they saw the accused striking Kindar Singh 
is not to be believed what guarantee is there 
that their evidence that Bachan Singh shut 
Kindar Singh promptly was true? It seems 
to me that the story told by the boys that 
they went to Bachan Singh at that early 
hour of the morning to ask him to take his 
cock for a fight is itself a little suspicious. 
Munshi Singh has admitted that he did 
not tell Havildar Singh and Ram Singh to 
fetch Bachan Singh with his cock on any 
particular date, but that a day or two 
before the occurrence he had mentioned to 
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them to call Bachan Singh fora cock-fight. 
If no date had been fixed by Munshi Singh 
it is not likely that the boys would go out 
early in the morning with a message to 
Bachan Singh, Under these circumstances 
I am not prepared to accept the evidence of 
these hoys when their main story that 
they lieard the alarm and saw Kindar 
Singh being struck is not to be accepted. 

The statement of Bisal Singh Constable 
that when the accused was brouglit out he 
was grinding his teetli and saying that 
Kindar Singh was still alive is altogether 
uncorroborated. Munshi, Dluinj)al and Ram 
Datt were examined before Bisal Singh. 
They all admittedly were present when the 
accused is said to have been brought out 
and yet none of these tliree persons men¬ 
tions anything of the kind. It is also said 
that a number of other persons also were 
present there but no other witness is fortli- 
coming. I, therefore, feel great difiieulty 
ill relying on this supposed incriminating 
conduct of tlie accused wlien there is no 
other evidence to corroborate the statement 
of Bisal Singh Constable. 

The evidence of the Sub-Inspector as well 
as of the other witnesses for the prosecution 
is more or less formal, and does not directly 
implicate the accused. 

On the other hand, I have already remark¬ 
ed tliat Kindar Singh himself has sworn 
that he was attacked by some one from 
behind and struck several blows on the 
head with a sliarp instrument, Init that he 
did not know who had struck liim. He 
remembered that liis hrother Suiidar Singh 
came and picked him up and tliat Chittar 
Singh also came after Sundar Singh. He 
stated that the accused also helped to wipe 
the blood. I have already noted that none 
of the relations of Kindar Singh have said 
anything against the accused in Court. 
Neither the wife nor the daughters of 
Kindar Singh stated that Chittar Singh 
was the assailant, nor does his brother Sun¬ 
dar Singh say so. Musauimat Mohan Kuar 
is said to have gone back on the state¬ 
ment made hy her to the Police. Bachan 
Singh denies having made any statements 
to the Police which would implicate the 
accused. Two other witnesses Hasan-ud- 
din, a Railway employee and Dular Singh 
a zemindar, say that Chittar Singh was 
standing close when Sundar Singh was 
stanching the blood of Kindar Singh, and 
that they were told that the assailant had 
not been, recognized. 
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It may possibly be that for some reason 
or other Kindar Singh and the other rela¬ 
tions of the accused have decided not to 
say anything against him, and have in fact 
tried to shield lum, assuming of course 
that he was guilty. Even though one may 
have a suspicion of this kind it is impossible 
to \iphold the conviction unless there is 
some reliable legal evidence in support of it. 

Having considered the case in detail I 
am constrained to come to the conclusion 
that the evidence that remains after reject¬ 
ing all that is inadmissible, is totally in¬ 
sufficient to establish the guilt of the 
accused. 

I accordingly allow this appeal and set¬ 
ting aside the conviction and the sentence 
pavssed on the appellant, acquit him of 
the charge and order that he be released 
forthwith. 

z, K Appeal allowed. 
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But that very day proceedings under s. 145, 
C'r. P. C., were instituted. After sometime 
curiously enough the Magistrate, turned 
these proceedings into those under s. 147, 
Cr. P. C. This procedure is unwarranted 
in law and very prejudicial to my clients. 
Your Lordship will kindly consider that 
at that time tliere was absolutely no 
apprehension of the breach of the peace. 
Moreover this conversion, has confused 
the whole issue. What the Magistrate 
ought to have done was to initiate fresh 
proceedings under s. 147, Cr. P. C. instead 
of such conversion. Moreover, the learned 
Magistrate has failed to conduct the pro¬ 
ceedings properly inasmuch as he has 
not allowed my clients to cross-examine 
the prosecution witnesses after the con¬ 
version. This should have allowed because 
they Avere to be cross-examined in light 
of the altered proceedings. This amounted 

to material irregularity. i , . . 

If a doubt arised as to your Lordship s 
power of interference, it is now much wider 
than that under s. 167 of the Government of 


CALCUTTA HIGH COURT. 

Criminal Revision No. 500 of 1923. 

January 17, 1924. 

Present: —Justice 8ir Ewart Greaves, Kt., 

and Mr. Justice Panton. 

ANATH BANDHU NUNDY and others— 

2nd Party—Petitioners 

versus 

WAHID ALI PRAMANIK and others— 
1st Party—Opposite Party. 

Criminal Procedure Code (-Act V of 189S), ss. JiS, 
1^7—Proceedings under s. —Conversion into proceed¬ 
ings under s. 11,7. ^ -on 

Where proceedings under s. 145 of the Cr. * • C. 
are instituted on the basis of a Police report which 
states that there is an imminent risk of a breach of 
the peace, bv\t the Magistrate subsequently discovers 
that the question at issue is not^ one of possession 
under s. 145, but is one as to a right falling under 
s. 147 of the Cr. P. 0., he has jurisdiction to convert 
tlie proceedings from those under s. 145 into those 
under s. 147. l_p. 655, col. 2.] 

Rule againjt an order of the Deputy Ma¬ 
gistrate, Shahazadpur. 

ARGUMENTS. —Babu 2sarendra Ku¬ 
mar Bose (with him Babu Dinesh Chan¬ 
dra Roy)y for the Petitioners.—There 
was a long standing dispute about the 
present fishery rights. The Magistrate in 
January 1923 made an ex parte order, 
as he considered a breach of the peace 
imminent, under s. 144, Cr. P. C. My 
clients, iowever, had that order discharged. 


India Act. , . , _ _ , 

Mr. B. Chakravarty (with him Babu 

Pliralal Chakravarty), not called on to 
reply* 

JUDGMENT.— This Rule Avas granted 
on the 11th of January last againat an 
order passed by the Deputy Magistrate 
of Shahazadpur ordering that the second 
party should not take possession of certain 
Avater to the exclusion of the enjoyment 
of the right of use of the first party 
during the period, Aswin to Chait. In 
the month of January 1923 a report was 
made by the Police to the Magistrate 
with regard to the likelihood of a breach 
of the peace as to the fishery Avhich was 
in dispute in these proceedings. The 
Magistrate considered on the report that 
the matter Avas urgent and that the breach 
of the peace Avas imminent and accordingly 
he issued an order under s. 144 of the 
Cr. P. C., on the second party to prev^t 
them interfering Avith the fishery. He 
made the order ex parte and gave the 
second party leave to come in to discharge 
the order. This they did on the next^y 
which was the 20th January 1923. 
Magistrate .thereupon discharged the order 
which he had made under s. 144 and on 

the same day, that is, onthe 23rd Janjwry 

he drew up proceedings under s. 145 of 
the Cr. P. C. These proceedings went 
on for sometime and the party 
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examined a considerable number of 
witnesses, we think, some 11 in all, and 
one witness was examined on behalf of 
the second part 5 ^ On the 16th April 
1923 the Magistrate is said to have con¬ 
verted these proceedings under s. 145 
into proceedings under s. 147 of the Cr. P. 
C., because it was then realized that the 
question at issue was not one of posses¬ 
sion under s. 145 but one as to rights 
falling under s. 147 as the first party 
were claiming an exclusive right of fishery 
to the fishery in dispute between the 
months of Asa’a?i and Chait each year. 
The second party proceeded to deluge the 
file of the Magistrate with a series of 
petitions. They objected to the change of 
proceedings, from proceedings under s. 145 
to proceedings under s. 147 and said that 
the Magistrate had no jurisdiction to deal 
with the matter in this way. Having 
failed to convince the Magistrate on this 
point they then proceeded to ask that the 
Exhibits should be re-numbered. They 
then apparently filed a petition asking 
that the first parties witnesses should be 
re-called for cross-examination. The 
Magistrate in the order which he has 
passed seems to have either forgotten or 
misapprehended this petition because he 
says that the second party did not want 
to cross-examine again and they really 
acquiesced in what has been done with 
regard to these proceedings. Proceedings 
then continued, petitions being filed at 
intervals reiterating the same points and 
ultimately the Magistrate made the order 
to which we have referred. 

Three main points have been urged 
before us on behalf of the second party_. 
First, it is said that at the time the 145 
proceedings were changed into proceedings 
under s. 147 on the 3rd Baisalch there was 
no likelihood of any breach of. the peace 
inasmuch as the months of Aswin and 
Chait had passed and the first party did 
not claim to exercise any right of fisliery 
until these months recurred in the next 
year. Secondly, it is said that the second 
party have been prejudiced by the fact 
that when the Magistrate changed the 145 
proceedings to proceedings under s. 147 
no fresh proceedings were drawn up and 
it is- suggested on behalf of the second 
party that they did not in consequence 
realize or know what exactly the Magistrate 
was going to try and what exactly the 
dispute was about. Thirdly, it is said 


that the second party have been prejudiced 
because they were not allowed to have 
the witnesses of the first part}- re-called 
for cross-examination w’hen the change in 
Ihe procedure took place. Now having had 
the facts very fully laid before us by the 
learned Vakil for the second party and 
very fairly placed before us if I may say 
so, it does not seem to me that tliere is 
really any substance in any of these 
three points. IVliether you treat the pro¬ 
ceedings as really in fact proceedings all 
along under s. 147, although they were 
originally drawn up under s. 145, or whe¬ 
ther you treat the change on the 3rd 
Baisakh as new proceedings, it seems to us 
that the Magistrate had jurisdiction, liaving 
regard to the fact that at the time the 
proceedings were instituted there was an 
imminent risk of a breach of the peace 
and the fact that he liad before him the 
Police report so stating. So far as the 
second point is concerned we are not satis¬ 
fied that the second party have really 
been prejudiced. We think it is quite 
evident that they really knew what the 
real issue was and upon what question the 
evidence had to be called. 

Thirdly, on the question of cross-exami¬ 
nation I am not satisfied myself that the 
question of cross-examination W’as really 
pressed on behalf of the second part}". 
If it had been pressed and if they had satis¬ 
fied the Magistrate that they really had 
some questions to ask we think that 
there is no doubt that the Magistrate 
w'ould have acceded to the request. But 
after all they are really themselves to 
blame not concentrating on this point 
instead of putting in a lot of frivolous 
petitions which the Magistrate quite rightly 
took no notice of. Therefore, so far tlie 
tliird point is concerned we do not think 
that this point was really pressed on behalf 
of the second party and we think that we 
should not interfere on this ground. 

It is said that under the provisions of 
s. 439, of the Code our powers are wider 
than they were under the Government of 
India Act before the change in s. 439 came 
in. This is perfectly true but having con¬ 
sidered the whole of the facts and circum¬ 
stances placed before us we do not think 
that there is really any substance in the 
complaint of the second party or that they 
have really been injured by the 
course that the proceedings took. 
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In the circumstances we discharge the 
Rule. 

7 K. Rule discharged. 


ALLAHABAD HIGH COURT, 

Criminal Reference No. 581 of 1924. 
November 5, 1924. 

Present Mr. Justice Mukerji. 

HAJI ALI— Applicant 
versus 

EMPEROR THROUGH ALI ASGHAR— 

Opposite Party. 

Crimniai Procedure Code. (Act V’ of 1308), s. /.ii, 
action under, when to he taken—Kuisance—Remedy 
of complainant—Civil dispute—Duty of Court, 

' It is not proper that Criminal Courts slioulcl take 
upon themselves to decide what are really civil dis¬ 
putes. |p. G56, col. 2.3 

Action should be taken under s. 141 of the Cr. P. 
C. only in urgent oases of nuisance or apprehended 
danger. Action under the section should not be 
taken at the instance of a party who can easily remedy 
the consequences of the act complained of and whose 
complaint is really of a civil nature and can be pro¬ 
perly adjudicated upon in proceeding in a civil suit. 
[ibid.] 

Criminal reference made by the Sessions 
Judge, Benares, dated the 30th September 
1924. 

Dr. M. Waliallah, for the Applicant. 

Mr. M. A. Aziz, for the Opposite Party. 

JUDGMENT, —It is a Reference by the 
learned Sessions Judge of Benares recom¬ 
mending that certain orders passed by two 
successive Magistrates may be set aside. 

It appears that the parties to this Reference, 
vi 2 .,Haji Ali, the applicant and Ali Asghar, 
the opposite party are close neighbours. Ali 
Asghar went before the Joint Magistrate of 
Benares with the complaint that the rain¬ 
water of his house used to flow through the 
house of Haji Ali, that HajiAli had closed 
the drainage and that his (Ali Asghar’s house) 
was in danger. He wan^d the Magistrate to 
take action under s. 144 of the Cr. P. C. and 
order Haji Ali to remove the obstruction. 
The learned Joint Magistrate called for a 
Police report and on receipt of it passed 
an ex parte order on the 29th of Au^st 1924 
ordering Haji Ali to open the drain. Haji 
Ali took exception to this order and appeared 
before another Magistrate, the learned Joint 
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^Magistrate being absent fi’om the station. 
At tlaji Ali’s request Mr. J. N. Singh, a 
Magistrate, ordered the Naib Tahsildar to 
put up a report. The Naib Tahsildar on 
inspection came to the conclusion that it was 
impossible for him to say definitely how 
the ■water flowed. He, however, discovered 
that from the remaining portions of the 
house of Ali Asghar the water found its way 
out towards the south where there was a 
main drain and he thought and reported 
that Ali Asghar could take the same measure 

with the water of that portion of the 
house about which the controversy was. 
Mr. Singh Avas of opinion that there Avas no 
reason to interfere Avith his predecessor’s 
order and refused to amend it. Thereupon 
Haji Ali AA^ent before the learned Sessions 
Judge. 

The learned Sessions Judge has stated 
the facta in a slightly different manner but 
that does not really affect the merits of his 
recommendation. It appears to me that any 
urgency in the affair is wanting. An action 
should be taken under s. 144 only in urgent 
cases of nuisance or apprehended danger. 
It is not proper that Criminal Courts should 
take upon themselves a jurisdiction to 
decide Avhat are really civil disputes. The 
Naib Tahsildar’s report shows that it Avas 
open to Ali Asghar to take measure with the 
excess Avater accumulating in his court-y^d 
hy diaining it off towards the south. He 
had his remedy open in the Civil Court and 
that AA’as his proper remedy. If it had been 
the case that Avater could not find its 
egress by any means Avithin the disposal of 
Ali Asghar, the matter AA'onld have been 
different. 

In the circumstances of the case I accept 
the recommendation of the learned Sessions 
Judge and set aside the orders of the 
learned Magistrates dated respectively 29ui 
August 1924 and 11th September 1924. 

z. K. Order set aside. 
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CALCUTTA HIGH COURT. 

Appeal from Order No. 350 of 1922. 

August 4, 1924. 

Present: —Mr. Justice Suhrawardy and 

Mr. Justice Duval. 

Kumar BIRENDRA CHANDRA 
SINGHA BAHADUR andotheks- 
Decree-Holdbrs—Appellants 

versus 

TULSI CHARAN GHOSE and others— 
Judgment-Debtors—Respondents. 
Limitation Act (IX of 1908), Sch. I, Art. 182 
Execution of decree—Stay of execution, surety tor— 
Application against surety, whether saves limitation 
against judgment-debtor—Application for leave to 
continue execution proceedings—Step-in-aid of execu- 

tiou. . , , , 

A person who undertakes, during the pendency of 
an appeal by a judgment-debtor, to pay a certain sum 
of money in the event of the appeal being dismissed, 
as a condition for the stay of execution during pen¬ 
dency of the appeal, does not become a joint jiidgment- 
debtor with the principal j\idgment-debtor within the 
meaning of the 2nd paragraph of Explanation (1) of 
Art. 82 of Sch. I to the Limitation Act, and an ap¬ 
plication for execution against such a person does not 

operate to save limitation against the judgment- 
debtor. [p. 660, col. l.j 

An application for permission to execute a decree 
by the representatives of a deceased decree-holder is a 
step-in-aid of execution which gives a fresh start to 
the period of limitation; but where such an applica¬ 
tion is made against a person who is not a joint 
judgment-debtor, the application operates to save 
limitation only as against such person and not as 
against other judgment-debtors in the case. [p. 659, 
col. 2.] 

Appeal against an order of tlie Subordi¬ 
nate Judge, Third Court, Hooghly, dated 
the 17th of July 1922. 

Babus Mohendra Nath Roy and Ramani 
Mohan Chatterjee, for the Appellants. 

Babu Bhupendra Kumar Ghosc, for the 
Respondents. 

.JUDGMENT. —This appeal arises out 
of execution proceedings which originally 
were instituted in the Court of the Sub¬ 
ordinate Judge of Hooghly. The prede¬ 
cessor of the present decree-holders (ap¬ 
pellants) obtained a rent-decree in respect 
of a putni against the predecessor of the 
present judgment-debtors on the 10th 
August 1909 for Rs. 19,000. Several infriic- 
tuous proceedings towards execution of 
these decrees were made to which we need 
not refer and in 1914 the decree was trans¬ 
ferred to the Court of the Subordinate 
Judge of Howrah for execution. In that 
Court on the application of the decree- 
holder in Execution Case No. 1 of 1914, 
the defaulting tenure was advertised for 
Bale. The judgment-debtors preferred some 

i2 
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objections to the execution whicli were 
disallowed. They preferred an appeal to 
this Court and applied for stay of tlie sale 
pending the hearing of the same. The 
order of this Court was that the sale should 
be stayed on the judgment-debtors obtain¬ 
ing certain persons to stand as sureties for 
a sum of Rs. 15,000. The surety-bond was 
duly executed by four persons and the sale 
was stayed. The judgment-debtors’ appeal 
was eventually dismis.sed by this Court on 
the 20th November 1914. The decree-holder 
then applied for execution against the 
judgment-debtors in Execution Case No. 7 
of 1915. 'I'he tenure was sold but the sale 
was subsequently set aside. In that execu¬ 
tion case no relief was sought against the 
sureties. The next execution was taken 
against the sureties only in Execution Case 
No. 14 of 1915. Some amount was realised 
by the arrest of one of the sureties and 
after that the execution proceeding was 
struck off. Thereafter on the 15th May 
1915 in a putni sale at the Collectorate the 
decree-holder put this putni to sale for rent 
of a subsequent period (/. e., 1321) and pur¬ 
chased the same for Rs. 1,000. On 7th 
September 1915 the decree-holder again 
applied for execution in Execution Case 
No. 21 of 1915 against the sureties only. 
The sureties raised vaiious objections to 
execution proceedings against them and 
the objections were allowed and the execu¬ 
tion case dismissed on the 30th September 
1915. The decree-holders appealed to this 
Court and on 23rd August 1918 it waa 
ordered by consent of parties that the case 
should be remanded to the Executing Court 
for ascertaining the amount of damages 
that the decree-holder might have sustained 
by the stay of the sale in Execution Case 
No. 1 of 1914. The Subordinate Judge 
assessed the damages at Rs. 9,000 and 
ordered execution for that amount against 
the sureties. The sureties appealed to this 
Court against that order and the appeal 
was allowed on the 2nd July 1920 and it 
was held that the sureties were not liable 
for any amount under the surety-bond in 
view of its nature and wording. The exe¬ 
cution against the sureties was accordingly 
dismissed on 23rd November 1920. In the 
meantime, on the 18th August 1916 during 
the pendency of these proceedings against 
the sureties the decree holders had applied 
for execution in Execution Case No. 24 of 
1916 against , the judgment-debtors. This 
execution case was dismissed on 14th Feb- 
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ruary 1917. Further, during the pendency 
of the appeal in this Court the original 
decree-holder died and on 11th January 
1919; there was an application for substitu¬ 
tion in the proceedings against the sureties 
by the heirs, and substitution was made 
after notice to them and to the judgment- 
debtors on 26th April 1919. There was 
another execution case started by the ap¬ 
pellants against the original judgment- 
debtors on 3rd August 1921. But it was 
not proceeded with as during its pendency 
the present application, which gives rise to 
this appeal, was made on 10th December 
1921 for execution of the decree against 
the judgment-debtors only. The judgment- 
debtors preferred objections to this execu¬ 
tion on the grounds of want of jurisdiction 
of the Executing Court and of limitation. 
With regard to jurisdiction, the Court be¬ 
low found against the respondents and as 
there is no appeal against that finding, that 
question is now set at rest. On the ques¬ 
tion of limitation the learned Subordinate 
Judge held that the present execution case 
is barred under Art. 182, Limitation Act. 
Against this decision of the Court below 
the present appeal is directed. 

The grounds on which the Court beloAv 
has based its decision is that as no step 
was taken by the decree-holders to execute 
the decree against the oi'iginal judgment- 
debtors within three years from August 
1916, the present execution against them 
is barred by limitation as the execution 
taken against the sureties and the substi¬ 
tution in the case against them of the heirs 
of the original decree-holders did not give 
a fresh start to the period of limitation as 
against the principal debtors. Against 
this view the appellants have taken two 
main objections. 

It is argued that the Execution Case No. 
21 of 1915 against tlie sureties which was 
ultimately dismissed on 23rd November 
1920 is effective to save limitation against 
the judgment-debtors also. It is, therefore, 
necessary to give a precis of that applica¬ 
tion. In the first column the names of the 
appellants-decree-holdei*s and those of the 
judgment-debtors and the sureties are men¬ 
tioned. In the next column the date of the 
decree is given. In another column the 
amount of decree is mentioned and there is 
a statement of the several executions taken 
against the judgment-debtors as well as 
the sureties. In the next column which 
/equirea mention of the person against 


whom execution is sought it is stated that 
the execution is prayed against the sureties 
only. There is no prayer for execution 
against the original judgment-debtors. In 
the next column under the heading the 
amount for which execution is sought it is 
stated that out of Rs. 21,000 odd (the 
amount payable under the original decree) 
execution is prayed for Rs. 15,000 together 
with Rs. 96 being the costs of the execu¬ 
tion in the previous execution case against 
the sureties. Under the column of reliefs 
sought, prayer is made for the attachment 
and sale of properties belonging lo the 
sureties. The argument based upon this 
execution petition is two-fold. It is first 
argued that if this application is regarded 
as an application for execution against the 
sureties only, it yet saves limitation for exe¬ 
cution against the principal debtors under 
the 2nd paragraph, of Explanation I to Art. 
182 of the Limitation Act. It is contended 
that the decree should be taken as a joint 
decree against the judgment-debtors and 
sureties, and under the clause above refer¬ 
red to, execution against the sureties keeps 
alive the right to execute the decree against 
the judgment-debtors also. In our judg¬ 
ment this contention is without any sub¬ 
stance. By the surety-bond the sureties 
did not undertake to pay any portion of 
the decretal amount; they agreed only to 
hold themselves liable in the sum of 
Rs. 15,000 if the judgment-debtors were un¬ 
successful in the High Court. This con¬ 
struction of the surety-bond was accepted 
by the appellants in their appeal of 1915 
before the High Court when they agreed 
to a remand to the Court below for dete^ 
mination of the amount of damages which 
the decree-holders had sustained by the 
stay of the sale. The second appeal to this 
Court by the sureties was also fought out 
on the same footing, in which appeal the 
decision makes it clear that the liability» 
of the sureties under the surety-bond 
was a personal liability, as distinct from 
the decree. It cannot, therefore, be now 
maintained that the sureties had render¬ 
ed themselves liable for any portion 
of the decretal amount or that they are 
joint judgment-debtors along with the 
respondent within the meaning of Art. lo2 
of the Limitation Act. In this view i* " 
not necessary to consider those cases which 
have gone to hold that where a surety 
makes himself liable for a portion of the 
decretal amount, he becomes one of the 
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persons against whom a joint decree is 
passed. See Mohammad Hafiz v, Mohavi' 
mad Ibrahim (1). If any authority is need¬ 
ed for the plain meaning of the words of 
the Explanation to Art. 182, reference may 
be made to the case of Narayan Ganpat- 
hhat V. Tivimaya (2). There the sureties 
had made themselves liable for the amount 
of the claim, but the decree that was sub¬ 
sequently passed was only against the 
defendant in the suit. It was held that the 
sureties were not joint judgment-debt¬ 
ors and execution against the judgment- 
debtors did not save limitation for execution 
against the sureties. A more direct author¬ 
ity is to be found in Kusaji v. Vhiatjak 
(3). There the surety had made himself 
liable for the principal amount but not for 
interest. Execution was taken against the 
surety for both the principal and interest, 
but the claim for interest Avas disallowed. 
The decree-holder more than three years 
after the deeree applied for execution against 
the judgment-debtor for the amount of 
interest. It Avas held that the execution 
was barred as the claim for interest was 
not common to both the surety and the 
judgment-debtor and the application for 
execution did not operate to keep alive 
the order as against the principal debtor. 

In this connection a further point taken 
is that the application for execution in 
Execution Case No. 21 of 1915 Avas an 
application for the execution of the entire 
decree. Conceding that it was so, the decree 
not being a joint decree to Avhich Art., 182 
of the Limitation Act applies, on the 
authority of Kusaji v. Vinayak (3) above 
referred to, execution against the sureties 
of the decree under which they Avere not 
liable did not keep it alive as against the 
principal debtors. But the execution taken 
in this Execution Case No. 21 of 1915Avas 
not for the decretal amount but for the 
sum of Rs. 15,000 for Avhich the sureties 
had in certain events made themselves 
liable under the surety-bond. If by in¬ 
tentional or unintentional mistake the 
appellants described in that application 
that sum of Rs. 15,000 as a part of the de¬ 
cretal amount, they cannot take advantage 
of their own mis-statement. The final de¬ 
cision of this Court that the sureties Avere 
not liable even for the Rs. 15,000 for w'hich 

(1) Saind.Cfts. 794; 43 A. 152; 18 A. L. J. 988; 2 
V. P. L. R. (A.) 376. 

(2) 31 B. 50; 8 Bom. L. R. 807. 

(3) 23 B. 478; 12 Ind. Dec. (n. s.) 318. 


execution Avas sought in Execution Case 
No. 21 of 1915 makes the position of the 
ai>pellanLs even Averse. The position thus 
is that it Avas finally settled that the sure¬ 
ties Avere not co-judgment-debtors Avith the 
principal debtors, or for that matter, judg¬ 
ment-debtors at all. 

The second contention of the appellants 
is based on the application made by them 
in the above execution case on the lllh 
January 1919 for substitution for the ori¬ 
ginal decree-holder or to be more precise, 
for i)ermission to carry on tlie execution 
in place of the original decree-holder. It 
appears that on the 11th January 1919 the 
appellants as executors of the deceased 
decree-liolder applied for substitution. On 
1st February, the following order aa'qs pass¬ 
ed on this application:—“Let a formal 
notice be issued on judgment-debtors to 
shoAv cause why the lieirs of the deceased 
decree-holder sliould not be substituted." 
This notice appears to have been served 
both on the original judgment-debtors and 
the sureties. On the 8lh March 1919 the 
order AA*as thus recorded:—“Notice duly 
served and proved; judgment-debtor No. 4 
(i. e., a suret}') has filed an objection, let it 
be filed." On these facts it is argued, 
firstly, that the application for substitution 
filed oil the 11th January 1919 Avas a step- 
in-aid of execution of the Avhole decree and, 
therefore, the present application having 
been presented Avithin three years from the 
date is Avithxn time. It is now Avell-settled 
by authority and the law is clear that an • 
application for permission to execute a 
decree AA-here the decree-holder on record 
is dead (duly followed by service of notice) 
is a step-in-aid of execution Avbich gives 
a fresh start to the period of limitation, 
but in this case the question is, Avill it, in 
the facts of this case, enure for the bene¬ 
fit of the substituted decree-holders against 
the original judgment-debtois or only 
against those AAdio Avere parties to the pre¬ 
sent proceedings at that time before the 
Court ? The decree Avas being executed 
against sureties only and, undoubtedly, the 
period of limitation began afresh from the 
date on Avhich the application Avas pre¬ 
sented in respect of any future execution 
as against them. Does it also operate to 
keep alive the decree against the principal 
judgment-debtors? The answer to this 
question as to all other questions raised 
by the appellants depends upon the nature 
of the decree which Ave have already dis-» 
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cussed, namelj", whether by persons having 
given security for a certain sum it became 
a joint decree as contemplated by Art. 182 
of the Limitation Act. We have answered 
this query in the negative and it follows 
from the opinion we have expressed that 
any step taken in the above execution case 
against the sureties cannot be effective 
against the judgment-debtors. But it is 
argued, (and this is the second branch of 
the appellants’ contention), that the ser¬ 
vice of notice of the application for sub¬ 
stitution on the original judgment-debtors 
as appears from the order of 8th March, 
1919 should save limitation as against 
them. But the notice was a notice to 
the judgment-debtors that the appellants 
were asking for permission to continue the 
execution proceedings against the sureties a 
matter of no concern to them. It is not 
easy to hold that an act which does not 
materially affect a party is still effective to 
give a fresh start of cause of action against 
such pa^t 3 ^ Further if it is accepted, (and 
we hold it was), that the service of notice 
was a step-in-aid of execution, the same 
question will arise, namely, execution 
against whom? To take a concrete example: 
If a decree is passed against A and B 
under which their liabilities are separate 
and several and execution is taken against 
A, will any step taken in such execution 
keep alive the decree against B? The 
question must be answered in the negative. 
(Art. 182, Limitation Act, Explanation I, first 
paragraph). If under that Article in tlie 
hypothetical case stated hy us, execution 
against A does not save limitation for 
execution against B, a fortiori any step 
taken in execution against A cannot enure 
to the prejudice of B. The fact that the 
judgment-debtors’ names were mentioned 
in the application for execution in Execu¬ 
tion Case No, 21 of 1915 does not, in our 
opinion, affect the question. We accordingly 
hold that this contention of the appellants 
must also fail. 

In this view of the law, though, it may 
he urged that it is a hard decision for the 
appellants we are unable to come to anv 
other conclusion than that this appeal should 
be dismissed with costs and we order 
accordingly. We assess the hearing-fee at 
five gold mohurs. 

Z, K, Appeal dismissed. 


•* 


V. SHER SINGH. (85 L C. 1925] 

ALLAHABAD HIGH COURT. 

Civil Revision No. 40 op 1924. 

July 30, 1924. 

Present: —Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 

FATEH LAL— Auction-Purchaser— 

Applicant 
versus 

SHER SINGH— Judgment-Debtor— 

Opposite Party. 

Civil Procedure Code {Act V of IVOS), s. 2 (2), 0. 
XXI, r. 5S (1)— Decree, whether includes decree of 
Revenue Court—Attachment of decree — Procedure—Ext- 
cution of decree — Sale—Amendment of decree, effect of. 

Under the definition of a decree as given in e. 2 of 
the C. P. C. a decree may include not only a Civil 
C’ourt decree but also a Revenue Court decree, [p. 661, 
col. 2.) 

The proper way to attach a decree of a Revenud 
Court in execution of a decree of a Civil Court ii 
that provided for in O. XXI, r. 53 (1) of the C. P. 0. 
Where the Court prijceeds to attach and execute such a 
decree as if it were a decree other than that covered 
by O. XXI, r. 53 (1), it commits an irregularity. 
[iMi] 

If at the time when an auction sale is held there 
is a valid decree standing, the sale is perfectly valid 
and a subsequent event that the decree is amended 
or even set aside would not necessarily nullify the 
sale. [p. 662, col. 1.] 

The provisions contained in the rules comprised 
within the Schedules to the C. P. C. are mere nilea 
of proc.edure and non-compliance with any of those 
provisions amounts to a mere irregularity, [p. 661, 
col. 2.] 

Civil revision from an order of the 
District Judge, Aligarh, dated the 2nd of 
November 1923. 

Mr. M. A. for the Applicant. 

Mr. PannaLal, for the Opposite Party. 

JUDGMENT. 

Sulaiman, J.— This civil revision 

arises out of certain execution proceedings. 
A suit was decreed and under the judgment 
there ought to have been an instalment 
decree passed against the defendant. Owing 
to some mistake of the office the decree 
which was prepared did not specifically men¬ 
tion that the money was payable in instal¬ 
ments. An application for execution of that 
decree was put in by the decree-holder 
within one year of the decree and accord¬ 
ingly no notice of it was issued to the judg¬ 
ment-debtor. Among the properties sought 
to be attached was a Revenue Court decree 
in favour of the judgment-debtor. It ap¬ 
pears from the deposition of the judgmei^ 
debtor subsequently made and the record 
that notices were issued to the Revenue 
Court requesting it to abstain from 
cuting the decree sought to be attached 
\mtil such notice was cancelled, and a notice 
was also sent to the judgment-debtor pro- 
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lubiting him from transferring or charging 
the same in any way. Apparently these 
notices were issued under 0. XXI, r. 53, sub- 
cl. (4). The judgment-debtor took no steps 
in the matter and kept quiet. Ultimately 
the Revenue Court decree was put up at 
auction and sold and purchased by the ap¬ 
plicant Fateh Lai for a much smaller sum. 

It may be noted that by the time the 
Revenue Court decree was actually pul up 
for sale one of the two instalments had 
actually fallen due and the amount ^ so due 
■was more than the amount for which the 
decree was actuallj’' sold. But till then the 
decree as it stood did not contain any 
direction as to the payment of the decretal 
amount in instalments. Subsequently the 
judgment-debtor put in an application be¬ 
fore the Subordinate Judge for an amend¬ 
ment of the decree so as to bring it in 
accordance with the judgment. That decree 
was then rightly amended. After having 
amended the decree the learned Subordinate 
Judge at the instance of the judgment-debtor 
set asiJe the sale of the Revenue Court 
decree and the only ground mentioned by 
him was that inasmuch as the original 
decree had been amended the sale of the 
attached decree had become ipso facto nul¬ 
lified. From that order the auction-pur¬ 
chaser appealed to the District Judge. The 
District Judge dismissed the appeal. 

Speaking personally for myself, I would 
hold that no revision lies from the order 
of the District Judge. On an appeal pre¬ 
ferred by the present applicant himself, he 
had jurisdiction to go into the question 
whether the First Court’s order was right or 
wrong and after having considered the mat¬ 
ter he has expressed his opinion one way. 
I cannot hold that in expressing thisopinion 
and upholding the order of the Court below 
he has acted with any material irregularity 
or illegality in the exercise of his jurisdic¬ 
tion, His opinion may or may not be correct. 
That is after all merely an error of law. 

At the same time if the learned Subord¬ 
inate Judge had no jurisdiction to set aside 
the sale or if he acted with illegality or 
irregularity it would be open to this Court 
to which no appeal lies, to revise his order. 

The question we have to consider is whe¬ 
ther the sale of the Revenue Court decree 
was merely irregular or whether it was illegal 
and without jurisdiction. Under the old 
Code, having regard to the definition of a 
decree given in that Code, it was held by this 
Court that a Revenue Court decree was not 


a decree within the meaning of the Code and 
tiiat it was not governed by the first portion 
of s. 273 vide the ease oi Aidia Bihi v. Abie 
Jafar (1). It is possible that at the time 
wlien this decree was sought to be attached 
the Court was under the impression that it 
being a Revenue Court decree could be at¬ 
tached and sold. It cannot, however, be 
denied that under the definition of the 
decree as given in s. 2 of the new Code, the 
word “civil" has been omitted and, therefore, 
a decree may include not only a Civil Court 
decree but also a Revenue Court decree. It 
follows, therefore, that the proper way to at¬ 
tach such a decree would have been that pro¬ 
vided for in O.XXI, r.53, sub-cl.(I). Thisdoes 
not appear to have been done. The attach¬ 
ment of the Revenue Court decree was, there¬ 
fore, irregular. But the new Code consists of 
substantive provisions contained in the first 
Parts and then the Rules contained in three 
Schedules attached thereto. Under s. 60 
of the Code the Court is given jurisdiction 
to attach and sell in execution of a money 
decree all properties moveable and immove¬ 
able other than those exempted under it. 
Provisions contained in the rules compris¬ 
ed within the Schedules are mere rules 
of procedure and they would not oust the 
jurisdiction of the Court Non-compliance 
with any of the provisions contained in the 
rules would be an irregularity. This has 
always been held in cases where provisions 
■with regard to the issues of sale, proclama¬ 
tions etc., and have not been complied with. 
The Court, therefore, in proceeding to attach 
and execute the decree as if it were a decree 
other than that covered by O. XXI, r. 53, 
sub-cl. (1) merely committed an irregulari¬ 
ty. I have already pointed out that the 
judgment-debtor had full notice that the 
Cotirt was so proceeding. He did not in¬ 
tervene and take any objection. He allow¬ 
ed the execution to be carried out after the 
property had been sold. I am, therefore, 
unable to hold that the sale was a nullity 
and without jurisdiction. The utmost that 
can be said is that the sale had taken place 
with some irregularity. 

The learned Subordinate Judge was of 
opinion that if property has been sold in 
execution of an incorrect decree then as 
soon as the decree is amended the sale must 
ipso facto be set aside even if though a 
third party has purchased the property. 
In my opinio.n this view is erroneous. So 

(1; 21 A. 405; A. W N. ^899) 157; 9 Ind Dec. (s. s.) 
9flU. 
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long as at the time when the sale took 
place there was a valid decree standing, the 
execution was perfectly valid and the sub¬ 
sequent event that the decree was amended 
or even set aside would not necessarilv 
nullify the sale. It must, therefore, be said 
that the learned Subordinate Judge has not 
acted legally in setting aside the sale. He 
has also acted with material irregularity 
in not directing his attention to the main 
question before him, but has simply set 
aside the sale as if no option was left to 
him. 

It is, however, necessary to note tha t 
under s. 115 of the G. P. 0. this Court is 
not bound to intervene but maj’’ refuse to 
exercise its discretion if the circumstances 
require that such discretion should not be 
exercised. In the present case the Revenue 
Court decree was sold for a small value and 
purchased by a third party. Under s. 93, 
cl. (i) of the Tenancy .\ct no application 
for the execution of a decree shall be made 


by an assignee of the decree unless the as¬ 
signor's interest in the land to which it re¬ 
lates has become vested in such an assignee. 
It is not suggested that this auction-pur- 
chaser has in any way acquired an interest 
in the tenancy in respect of which the 
Revenue Court decree for arrears of rent 
was passed. It is apparent, therefore, that 
the Revenue Court would not entertain an 
application for execution at the instance of 
the auction-purchaser. Had the application 
been made by the attaching creditor before 
the Revenue Court decree had been sold 
the position would have been different. On 
the other hand the judgment-debtor 
has suffered considerable loss inasmuch as 
his Revenue Court decree has been sold for 
a much smaller amount. It also appears 
from the record that he has, as a matter of 
fact, paid off the entire sum due to the 
.decree-holder and has also deposited the 
full amount with interest payable to the 
auction-purchaser in case the sale is to be 
set aside. Having regard to all these circum¬ 
stances I am of opinion that we should not 
interfere in this case and the application 

in revision should be dismissed. 


Mukepjly J.—I agree that the circum¬ 
stances of the case are such as do not call 
for an 5 ' exercise of our revisional powers 
By the Court,— The application is ac¬ 
cordingly dismissed but without any order 
as to costs. 

*• Application di3mis3td. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 115 

OF 1921. 

August 1, 1924. 

Present :—Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Chakravarti. 
NALINAKSHYA GHOSAL— Plaintiff- 

Appellant 

v^vsxt 

RAGHUNATH GHOSAL— Defendant- 

Respondent. 

Hindu Law—Joint family — Partition—Separate 
acquisitions after partition — Presumption—Partition 
suit—Person9 interested in some properties not joined, 
effect of —Procedure. 

Where on a partition among the members of a 
joint Hindu family one member separates from tho 
<»ther3, and thereafter conveyances of property are 
taken in the name of one or the other of the other 
members, the mere fact that the conveyances are so 
taken, i.s not conclusive of the fact that the property 
acquired by means of such conveyances constitutes 
separate acquisitions of the members in whose names 
the conveyances respectively stand, nor is the fart of 
separate acquisitions inconsistent with the fact that 
such members continued joint after the partition, fp. 
661, col. 2.] 

In a suit for partition the fact that persona inter¬ 
ested in some of the joint properties arc not made 
parties to the suit does not debar the plaintiff from 
getting a decree with respect to properties which 
belong exclusively to the parties to the suit. fp. 666, 
col. l.j 

Appeal against the decree of the Sub¬ 
ordinate Judge, Burdwan, dated the 18th 
of March 1921. 

Babus Sarat Chandra Roy Choudhni'y 
and Krishna Kamal Moitra, for the Appel¬ 
lant. 

Dr. D. N. Mitter and Babu Manindra 
Nath Banerjee, for the Respondent. 

JUDGMENT. 

Greaves, J,— This is an appeal by the 
plaintiff against a decision of the Subor¬ 
dinate Judge of Burdwan dated the 18th 
March, 1921 dismissing the suit. The suit 
was one for an account and for partition 
and the main grounds upon which the 
Subordinate Judge dismissed the suit was 
that there had been a previous partition 
and that as to certain properties which 
had been acquired out of joint funds sub¬ 
sequent to the previous partition there 
could be no decree for partition in the 
present suit as all the Joint properties had 
not been included. The Subordinate Jud^ 
held that there was a further bar to the 
suit as the plaintiff was not in possession 
of any of the joint properties and that as 
the suit was one for partition and not for 
recovery pf possession and partition, the 
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plaintiff could get no relief in the present 

suit. , „ ^ 

The material facts are as follows: Une 

Kenaram Ghosal had by his wife Hara 
Sundari, five sons Madhu Sudan, Hari 
Nath. Troilakhya, Raghu Nath and Nabm 
Gopal and a daughter Hindu Basini. 

Hari Nath predeceased his father, 

Kenaram and died childless, Kenaram died 
in 1859 leaving him surviving his widow 
Hara Sundari and four sons Madhu Sudan, 
Troilakhya, Raghunath and Nabin Gopal. 
Nabin Gopal died unmarried in 1863 or 
1864 leaving his mother Hara Sundari as 

his heir. ^ 

Madhu Sudan died in 1277 but prior to 

his death arrangements were in progress 
for an amicable partition between himself 
and his brothers Troilakhya and Raghu¬ 
nath. The partition was not completed 
at the time of Madhu Sudan s death but 
it was completed by his two sons, who 
were his heirs, and on the 25th June lo/^ 
Madhu Sudan’s sons completely separated 
from Troilakhya and Raghunath and took 
their share of the joint family properties 
to which they were entitled as heirs m 
Madhu Sudan. Certain properties which 
Hara Sundari had inherited from her 
father Shiba Prosad Roy and also the pro¬ 
perties which she inherited from Nabin 
Gopal were also included in the partition 
although Hara Sundari was still alive and 
did not die until 1883 but it has been 
found that this was done with her consent 
and the finding is not disputed in this 
appeal and has been accepted by both 
parties subject to a contention raised by 
the respondent to which I shall presently 
refer. One question which arises in this 
appeal is whether the partition of the 
25th June 1872 effected a separation bet¬ 
ween Trailakhya and Raghunath, the re¬ 
spondent contends that this was so and the 
Subordinate Judge has so found but the 
appellant contends that they remained 
joint after the separation of Madhu Sudan s 
branch. It is common ground that after 
the separation of Madhu Sudan’s sons, 
who removed to Sijua, the village of Hara 
Sundari’s father, Trailakhya lived jointly 
with Raghunath and Hara Sundari at 
Rautgram, the ancestral home, but the 
respondent contends, and as already 
stated the Subordinate Judge has so found, 
that their properties were separate and 
that they were joint in mess alone. It has, 
however, been found by the Subordinate 


Judge that they had some joint funds and 
joint cultivation. Trailakhya died in 
March 1882 leaving two widows him sur¬ 
viving. He left a Will made on the day 
of his death (15th Falgun 1288 B. S.J 
It was addressed to his brother Raghunath 
whom he appointed executor. The AVill 
states that the testator had been living 
in joint mess with Raghunath and had 
been performing the seba of the deities, 
the ceremonies of the ancestors as well 
as the daily and occasional rites from the 
proceeds of all that he had jointly with 
Raghunath namely, lakheraj, and mokain-ari 
jamas, tanks, ghars, doors, pucca buildings 
and other moveable and immoveable pro¬ 
perties, paddy, cash money, money-lending 
business etc. The testator authorised his 
elder wife Sm. Sarada Sundari Devi to 
adopt a son to him and directed Raghu¬ 
nath to cause her to adopt his (Raghu¬ 
nath’s) second son, the plaintiff Nalinakshya. 
The testator then directed his executor to 
look after, manage and settle the proper¬ 
ties in the same way as they had been 
managed during their jointness until ^ the 
adopted son attained his majorit}^. The 
testator then provided that his adopted 
son after attaining majority and receving 
to his satisfaction properties, etc., namely, 
the properties left by the testator should 
as his representative, enjoy and possess the 
same, being invested with the right of sale 

d if t 

The Will was proved on the 2nd August 
1882 before the District Judge of Burdwan 
and Piobate thereof was granted by the 
then District Judge of Burdwan to Raghu¬ 
nath, the executor named in the Will on 
the 27th September 1882. 

On the 14th Magk 1293 (1886) Sm. 

Sarada Sundari Devi adopted the plaintiff 
as Trailakhya’s son. The validity of the 
adoption was questioned in the written 
statement but the defendant did not (pes- 
tion it in his evidence and the Subordinate 
Judge has held that the plaintiff is the 
adopted son of Trailakhya. The finding 
has not been questioned on appeal to this 

Court. 

The main question to be decided in 
this appeal is, as already indicated, whe¬ 
ther on the partition of 1872 a separation 
was effected between Trailakhya and 
Raghunath. The learned Subordinate 
Judge ia arriving at the conclusion that 
there was a separation has mainly relied, 
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(1) On certain partition papers Exs. 
21, 21(a), 21 {bj, G8 and 69. 

(2) Upon the acts and conduct of Raghu- 
nath and Trailakhya subsequent to 1873 
which, he says, showed that they acquired 
properties separately and dealt with their 
properties separately although they remain¬ 
ed joint in mess and for that purpose had 
some joint transactions. 

(3j The deposition of the defendant. 

It is, therefore, necessary to examine 
into these three matters to see if the 
Subordinate Judge's conclusion is correct. 
With regard to (1) the partition papers 
were tendered in evidence by the plaintiff 
and their admission was strenuously opposed 
by the defendant. They are really lists 
showing the allocation of the properties be¬ 
tween the two brothers and Madhusudan’s 
sons and the allotments to them individually 
are in the case of Exs. 21 (a) and 
21 (6) signed by the others. Some point 
has been made of the fact that a certain 
amount of land was excepted from the 
allotments to provide for the maintenance 
of Sm. Khetramoni, a daughter of Khudi- 
ram, a son of Shiba Prosad who prede¬ 
ceased him' as showing the accuracy with 
which the partition was made and a 
similar inference was sought to be drawn 
from Ex. 21 which shows the division of 
the cash. 


But after all these papers do not carry* 
things very far; if the estate was to be 
partitioned for the purpose of ascertaining 
the share of Madhusudan’s heirs, it was 
necessary to divide the estate into three 
parts for this purpose and I cannot, there¬ 
fore, but consider these documents colour¬ 
less for the purpose of the point which 
arises for decision. 

With regard to (2) there is no doubt 
that subsequent to the partition properties 
were acquired in the separate, names of 
Trailakhya and Raghunath and the in¬ 
stances of this to which we have been 
referred are numerous. They are to be 
found in Exs. Nos. 70 and 71, Ex. R, Ex. 

S. and in numerous Exhibits of the T 

series namely, T.-19, T-5, T-10 T-12 

T-2, T-8. T-20, T-9, T-21, T-6, T-30’ 

T. -15. T-24, T.-26, T-3, and T-ll’ 

especial stress was laid by the respondent 
on Exs. T. 9 and T. 21 as being sales of 
land in the same mouza and pargana on 

same date by the same person to 
Raghunath and Trailakhya respectively. 
And It was said that except as regards 


Ex. 70 there was no evidence of any of the 
properties being treated as joint. 

There is no doubt that these Exhibits 
of the T series and others are pieces of 
evidence uijon which the respondent is 
entitled to rely as evidence of separation 
but I do not think they are in any way 
conclusive. After all, even assuming that 
there were separate acquisitions, such ac¬ 
quisitions are not inconsistent with the 
brothers having remained joint and more¬ 
over the fact that the conveyances were 
taken in the name of one or other brothers 
is not necessarily conclusive of the fact 
that they were separate acquisitions. 

A further point was made by the re¬ 
spondent that after Trailakhya’s death the 
same method of acquisition continued and 
reference was made to Ex. A-C, to Ex. 
55 Avhere Raghunath’s position as exe¬ 
cutor and as a separate owner is said to 
be recognised, to Ex. 76, Ex. 75, Exs. 5 and 
6. Ex. 72, Ex. 8, Ex. 14, Ex. 16 and refer¬ 
ence was also made to Ex. I rent decrees 
between 1884 and 1916 in the name of 
Raghunath alone and to Ex. A-B as show¬ 
ing that 14 suits of 1915 were brought in 
Ihe name of Raghunath alone. 

With regard to (3) the Subordinate Judge 
states that the entire deposition of the 
defendant very satisfactorily shows that 
there w’as a complete separation between 
him and Trailakhya but that thereafter 
he and Trailakhya remained in joint mess 
and for that purpose they' had some joint 
fund and joint cultivation but in respect 
of acquisitioned properties and in theu* 
dealings with their respective properli^ 
one had no connection w’ith the other and 
in another passage the Subordinate Judge 
states that the entire deposition of the 
defendant, read between the lines, shows 
that he meant that they were only joint 
in mess. 

It is necessary to examine the deposition 
of the defendant to ascertain if it be^ 
out the construction put upon it by the 
Subordinate Judge. 

In this connection it is necessary to 

state that the Subordinate Judge who saw 

the witnesses and recorded the depositi^ 
is not the Subordinate Judge whose judg¬ 
ment is under appeal and that conse¬ 
quently we are in the same position as ho 
was with regard to the evidence. 

The defendant who at the time of hi^*?" 
minatioR was 84 or 85 years of age stated m 
Kxamination-in-chief that there was a parti- 
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tion between himself and his other brother 
in 1276 B. S. and that thereafter he and 
Trailakhya continued to live in the same 
mess and that they had separate money- 
lending business after the partition but he 
admitted a joint purchase of one Biswam- 
bhur’s property after the partition. 

In cross-examination he stated that he 
lived in the same mess with Trailakhya 
during his lifetime and his widow and 
adopted child till the institution of this 
suit and that the lands of Trailakhya and 
himself had all along been cultivated 
jointly in spite of the partition. Later he 
stated that he and the plaintiff had got 
joint cultivation only in Rautgram and 
none in Shijna and Loliar. He further 
stated that there was never any separate 
jama-kharach of Trailakhy’s evState, and 
that all collections from mehals were entered 
in the Rautgram ;amrt-/c/jarrtc/i. He stated 
that certain lands of Basantapur, Koromda 
and Kaigram were in the joint possession 
of himself and the defendant and that the 
defendant had a share in the Rautgram 
tahabil. And he made this significant 
statement that he and Trailakhya had every¬ 
thing joint but he added that there was 
separate jama-kharach of each of them. 

In re-examination he stated that he and 
Trailakhya had separate tahabil as well as 
separate iama-A.7ia7’ac/i although their culti¬ 
vation was joint. He stated that the Raut¬ 
gram tahabil was his but that plaintiff's 
money was also kept in that tahabil. 

With all respect to the Subordinate 
Judge I should not he prepared to draw 
the inference which he has drawn from the 
deposition of the defendant. The deposi¬ 
tion contains at least one une(|uivocal 
statement that the defendant and Trai¬ 
lakhya had everything joint and (here is 
the further statement that all collections 
were paid into the Rautgram account in 
which the plaintiff had a share. 

But in determining the question as to 
whether there was a separation or not it 
seems to me that there are other matters 
to which the Subordinate Judge has 
omitted to give full weight. 

The first of these is the written state¬ 
ment of the defendant, his is a confused 
and badly drawn document but it sufficient¬ 
ly shows the nature of the original defence 
which was (see paras. 4 and 19) that there 
had been no adoption of the plaintiff by 
Trailakhya, that (see para. 9) Aladhusudan 
alone separated and the others were members 


of a joint Hindu family and lived in 
joint mess, that (see para. 19), the Will of 
Trailakhya was a mere paper transaction. 

I cannot find in the written statement, 
unless perhaps the statement in ]). 21 can 
be taken as such, any suggestion of a com¬ 
plete separation of the joint family in 
1872. Indeed, I think, the whole tenour 
of the written statement, which is verified 
by the defendant as true to his knowledge 
is against any idea of separation. 1 think 
the whole story of separation is an after¬ 
thought based on the partition papers and 
put forward when it wa.s seen that the 
original defence could not stand. 

The second point to whicli I think the 
Subordinate Judge has not paid sufficient 
attention is the significance of the single 
account into which all collections, etc., were 
paid and from which, it seems, all payments 
were made, except, perhaps the original 
sum for starling the Calcutta business 
which I cannot find in tlie accounts. If 
the defendant’s story were true you would 
certainly expect to find three separate ac¬ 
counts one of the admittedly joint pro¬ 
perties, another of the defendant and an¬ 
other of the plaintiff, or before him, of 
Trailakhya. A faint suggestion was made 
by the defendant that other accounts exist¬ 
ed but none have been produced and 
the only account is the Rautgram account 
from which, as I have stated, all payments 
were made and into which all sums were 
paid. The story of the Rautgram account 
put forward by the defendant, namely, that 
it was his and that the plaintiff paid money 
into it for convenience seems manifestly 
untrue. There is this additional fact that 
when Raghunath filed an inventory of 
Trailakhya’s properties on applying for 
Probate the properties included in the 
inventory do not accord with those said to 
have been allotted to Trailakhya in 1872. 
Some of them are the same but even where 
tliis is so the areas in many cases do not 
a^jce with the areas of the properties in 
the partition lists. The points upon which 
the Subordinate Judge has relied seem, for 
the reasons which I have given, inconclu¬ 
sive and his deductions therefrom errone¬ 
ous and I think it is abundantly es¬ 
tablished from the mouth of the defendant 
himself and from his written statement 
and from the surrounding circumstances 
and from the facts which I have indicated 
that only Madhusudan’s branch separated 
in 1872 and that Trailakhya until his death 
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remained joint '.vith the defendant and 
that after his death the same state of 
affairs continued. 

This being so it remains for us to con¬ 
sider whether there is anything to prevent 
the plaintiff ot'taiuing a decree for parti¬ 
tion in the suit as framed. I think that 
there is no obstacle to the passing of 
such a decree. The learned Subordinate 
Judge thinks that there could be no such 
decree in the suit as framed even as to 
properties admittedly joint and unaffected 
by the previous partition which he has 
found because the plaintiff was out of pos¬ 
session. This conflicts with his previous 
finding that the plaintiff was the sole 
manager of the family consisting of the 
plaintiff and defendant and defendant’s 
sons from 1310 till the date of suit, upon 
the evidence of the plaintiff, that of Kali 
Prasanna Mukherjee, Niranjan Mondal, 
Sashi Bhusan Mullick and of the defendant 
himself. I think it is established that the 
plaintiff was not out of possession when 
the suit was brought and that there is no 
bar to his obtaining a decree for partition 
in the present suit. 

The learned Subordinate Judge has 
found yet another bar to such a decree 
in the fact that there are joint properties 
in which other persons are interested who 
are not parties to the suit, this apparently 
is so and there can be no partition in 
respect of these properties in the present 
suit but this is not, I think, a bar to the 
decree which is sought. 

It was suggested on behalf of the respond¬ 
ent that if there was no partition between 
Raghunath and Trailakhya in 1872, the joint 
family after Madhusudan’s branch separated 
consisted of Hara Sundari (the mother), 
Trailakhya and Raghunath and that there 
was no division of Hara Sundari’s properties 
which it is said passed to Raghunath on her 
death. This, I think, is clearly not so and 
is contrary lo the facts. In 1872 Madhu- 
sudan's branch separated and with Hara 
Sundari’s consent her properties were 
divided one-third going to Madhusudan’s 
branch and two-thirds to Trailakhya and 
Raghunath jointly. Hara Sundari from 
that time forward had parted with her 
interest in favour of her sons and lived 
with Trailakhya and Raghunath and was 
maintained hy them but she had no pro¬ 
perty of her own and no share in llie joint 
undivided property. 

The result is that, in my opinion, the 
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decision of the Subordinate Judge is wrong 
and the a])peal must be allowed with costs. 
Tliere w'ill be an enquiry by the Subor¬ 
dinate Judge as to which of the properties 
comprised in the Schedules to the plaint 
are joint properties of the plaintiff and 
defendant and a declaration that the plaint¬ 
iff is entitled to an 8-annas share in such 
of the properties as shall be found to 
be joint properties of the plaintiff 
and defendant and that the defendant is 
entitled to the remaining 8-annas, There 
will he the usual decree for partition and 
the Commissioner to be appointed w'ill take 
an account on the footing of existing 
assets of tlie income of the joint properties 
from the date of the institution of the suit 
when the plaintiff was deprived of joint 
possession to the date when the plaintiff is 
put into possession of his share. 

Chakra vapti, J.— I agree. 

z. K. Appeal allowed ; 

Case remanded. 


MADRAS HIGH COURT. 

Civil Miscellaneous Petition No. 1504 

OF 1924. 

July 9, 1924. 

Present: —Mr. Charles Gordon Spencer, 
Officiating Chief Justice, and Mr. Justice 

Srinivasa Aiyangar. 

Hazarat Kibulai Sayyad GULAM GOU8E 
SHA SAHIB KAD VI— Respondent 

—Petitioner 

DOST MOHAMMAD KHAN SAHIB 
(dead) and another—Appellants 
—Respondents. 

Civil Pmeedure Code. (/Id V of 1008), s. 92, O. XXII, 
r. 2 Schemt suit —.Ippaa.’ -Death of one appellant 
— Abatement. 

A suit once instituted by two or more plaintiffs duly 
authorised under s. 92 of the C. P. O. does not abate 
in consequence of one of the plaintiffs dyin^ during 
the continuance of the suit, and the case of one of 
two or more appellants dying after the filing of an 
appeal against a decree in such a suit is a forti<^ 
a case of abatement not resulting from the death of a 
party. 

Parameswaran ilunku y. Narayanan Namboedri, ^ 
Ind. Cas.S84:40M. 110; 3 L. W. 305; 0916) 1 M. W. 
N. 402; 31 M. L. J. 279, followed. 

Alagappa Chettiar y. Muthiah Chettiar, 41 Iiw. 
Cas. 745; 41 M. 237; 33 M. L. J. 173; (1917) M. W. W. 
740, relied on. 

Chkahila Ram y. Durga Prasad, 28 Ind. Cas. 681; 
37 A. 296 at p. 298; 19 A. L. J. 379, not followed. 
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Darves Haji Mahamad Sidik v. Jainudin, 30 B. G03; 
8 Bom. L. K. 751, referred to. 

Petition praying that in the circumstances 
stated in the aflidavit filed therewith, the 
High Court will be pleased to dismiss 
with costs Appeal No. 135 of 1923, preferred 
to the High Court against a decree of the 
Court of the Subordinate Judge, Tanjore, 
in O..S. No, 33 of 1922. 

Mr. E. Vinakaya Rao, for the Petitioner. 

Mr. P.iR. Ganapathi Iyer, for the Re¬ 
spondents. 

ORDER.— Parayneswaran Mtinku v. 
Nay'ayanan Namboodri (1) is a direct author¬ 
ity for the view that a suit once institut¬ 
ed b 3 '‘ two or more plaintiffs dulj^ authorised 
under s. 92, C. P. C. does not abate in conse¬ 
quence of one of the plaintiffs dying during 
the continuance of the suit. 

It seems to us that the case of one of 
two or more appellants dying after the filing 
of an appeal against a decree in a suit of 
the nature referred to in s. 92 is a 
fortiori a case of abatement not resulting 
from the death of a party. 

The observations in Chhahila Ram v. 
Durga Prasad (2) to the effect that it is neces¬ 
sary that there should be two persons 
interested in the trust and holding the 
Advocate-General’s sanction for carrying 
on the litigation have not been accepted by 
the Bench which decided the case in 
Parameswaran Mimku v. Narayanan Nam¬ 
boodri (1) and in view of the strict inter¬ 
pretation which has been put upon the 
expression “ instituted ’’ by Sir Lawrence 
.lenkins in Darves Haji Mahamad Sidik 
v. Jainudin (3), we do not think that 
they should be followed. Alagappa Chettiar 
V. Muthiah Chettiar (4) is an additional 
authority for the correctness of the view 
taken by this Court in Pai'ameswaran 
Munku V. Narayanan Namboodri (1) 
which we have decided to follow {vide 
the judgment of Sadasiva \yer, J., at pages 
239-40). The present application doss not 
corns within the scope of O. XXII, r. 3 (1), 
C. P. 0. which deals only with applica¬ 
tions made by legal representatives of 
deceased plaintiffs. Rule 3 (2) deals onlj' 
with the result of such applications not 

(1) 34 Ind. Oaa. 334: 40 M. 110; 3 L. W. 305; (191C) 
1 M. W. N. 402; 31 M. h. J. 279. 

(2; 28 lud. Oaa. 681; 37 A. 296 at p. 233; 13 A. L. 
J. 379. I 

(3) 30 B. 603; 8 Bjm. L. R. 751. 

Ji) 41 lad. Oaa. 743; 41 M. 237; 33 M. U J. 173; (1917) 
«. W. N. 740. ^ 
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being made within the time limited by law 
on the interest of the deceased plaintiff. 

This application is dismissed with costs. 
The regular appeal will be posted for 
hearing in due course. 

V. N. V. Petition dismissed. 

Z. K. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 175 

OF 1922. 

February 8, 1924. 

Present: —Mr. Justice Newbould and 
Mr. Justice B. B. Ghose. 

TARINI KUMAR DUTTA and others- 
Defendants Nos. 2 to 7 —Appellants 

SRISH CHANDRA DAS— Plaintiff- 

Respondent. 

Guardians and Act(VlII of ISOO), ss. 29, 31, 

!t7, J 4 S — Minor—Salt of minoy''s property—Sanction of 
Court—Duty of Court— Sanction, whether can be with¬ 
drawn—Interests of minor—Prior agreement for sale 
—Specific performance, suit for—District Judge, 
o 7 ‘derof, whether cart he questioned—Specific perform¬ 
ance with variation—Specific Relief Act (l of 1877), 
3. 26 . 

A guardian appointed by the Court under the 
Guardians and Wards Act is prohibited from transfer¬ 
ring any property of the minor without obtaining 
the previous permission of tlie Court and the Court 
must not grant any such permission to the guardian 
except in case of necessity or for an evident advantage 
of the ward. In granting .such permission to the 
guardian, it is the duty of the Court to see that the 
transaction confers the highest benefit on the minor, 
[p. 673, cols. 1 & 2.] 

If on account of competition between intending 
purchasers the minor gets a higher value for the 
property which is intended to be sold, it is not the 
business of the District Judge to enquire into the 
motive which leads the rival purchasers to offer liigher 
bids. It is to the advantage of tlic minor that there 
should be such a competition between purchasers, 
[p. 673, col. 2.1 

Where a safe of a minor's property is proposed to 

District Judge and he is of opinion that a higher 
value than that proposed by the guardian is obtainable 
for the property intended to be sold, it is open to 
him to direct the Nazir to hold an auction of the pro¬ 
perty in order to obtain the best value for the pro¬ 
perty. There is nothing wrong in such procedure 
being followed, [p. 673, col. 2.] 

A District Judge who makes an order on the re¬ 
presentation of a statutory guardian for sale of the 
property of his'\vard for the value suggested by the 
guardian may withdraw that order if it is brought 
to his notice that a higher value can be obtained for 
the minor’s property than the value for which the 
guardian proposes to sell it; it may not be due to the 
guardian’s improvidence, it may be due to his in- 
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nbility to find proper iiuroliasers \viiU his best en¬ 
deavours to (.to so that Ik? sugcrests a lower value, 
[p. 67-1, col. 2.] 

Where a person pun^hases the property of a minor 
under a sanction granted by the District Judge, the 
Court will not grant a decree for specilie performance 
of a prior contract for the sale of such property 
entered into by the guardian of the minor in favour 
of a third person as against such purchaser, [p. 675, 
col. 2.J 

An order made by a District Judge concerning the 
sale of the ]>roperty of a minor cannot be quashed 
in a suit for specilie performance of a contract to sell 
such property entered into by the guardian of the 
minor, [p. 671, col. 1.] 

Courts in India will not allow a bargain made by 
an improvident guardian to be enforced against the 
interests of the minor if it be shown to be a bargain 
made to the detriment of the minor, [p. 674, col. 2.] 

A contract can be specifically enforced with varia¬ 
tion under certain circum.stances only wliich are given 
in detail in the Specilie Relief Act. [p. 67.5, col. 2.] 

Queere. —Whether a contract of sale of the pro¬ 
perty of a minor which has been sanctioned by a 
District Judge can be specifically enforced after the 
District Judge has cancelled or withdrawn his sanc¬ 
tion. 

tOase-law discussed.) 

Appeal against a decree of the Subor¬ 
dinate Judge, Jessore, dated the 4th of May 
1922 

ARGUMENTS.—Babu Dwarka Nath 
Chakravarty (wiihhim Dr.Dicarkanath Mitra 
and Babus Hira Lai Chakravarty and Hem 
Chandra Se?i), for the Appellants.—The im¬ 
portant materials for consideration in this 
suit, which is one for specific performance of 
the contract for sale and certain orders of 
the District Judge are :—The properties are 
those of a minor, who had been given 
away in adoption and whose natural father 
was appointed his guardian under the 
Guardians and AVards Act. The minor had 
some debts and a contract for sale of some 
properties was entered into by the guardian, 
subject to an anticipation of the permission 
of the District Judge. The contract was 
made on the 13th July 1920. Some earn¬ 
est-money was paid by the intending pur¬ 
chaser Sris Chandra Das. On the 28th 
a petition was made to the District Judge 
who after enquiries gave permission. 
Thereupon the adoptive grandmother peti¬ 
tioned the Court, that her maintenance be 
a charge on the properties to be sold. Tlie 
guardian informed the District Judge that 
the purchaser was not willing to purchase 
subject to the maintenance charge and per¬ 
mission to sell a certain particular property 
to be sold free of charge, was asked for. 
The lady put in objection to it. On 4th 
September 1920, an order w’as passed after 
hearing all sides, by which general per- 
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mission was given by the District Judge 
to sell all properties free of maintenance 
charge, \vhich was transferred to the sur¬ 
plus sale-proceeds. On the 11th Septem¬ 
ber 1920, the present appellant put in his 
petition stating he Avas Avilling to purchase 
the property at a much higher price than 
that offered hy the plaintiff. Thereupon a 
sale-proclamation -was issued and the pro¬ 
perties were sold to the highest bidder. 
In the meantime, Srish Chandra Das filed 
a suit for the specific performance of the 
contract of the guardian with him. The 
suit was decreed in part for the sum for 
which highest bidder purchased the pro¬ 
perty'. This appeal is from that decree. 
My .submission before your Lordships is 
that the contract was not validly created. 
The contract entered into by the guardian 
was in anticipation of the District Judge’s 
sanction, which was never in fact given. 
The order that was given was a very 
general permission given to the guardian 
to sell the properties. Hence the plaintiff 
does not get any right of specific perform¬ 
ance. Moreover he refused to purchase 
the property subject to the maintenance 
charge and thereby rescinded his own con¬ 
tract. The Judge himself explains his 
order on a late date and says that he did 
not give particular permission. His sub¬ 
sequent orders were, therefore, justifiable. 

Under s. 29 of the Guardians and Wards 
Act the contract would have no effect what¬ 
soever, because it was without the previous 
sanction of the District Judge. The Dis¬ 
trict Judge’s orders were not tiltra vires. 
He was acting for the benefit of minor and 
the guardian never complained of it. H 
the contract was not binding there could 
be no other objection. Moreover the orders 
could not be contested in a suit; se© 
s. 48 of the Act. No specific perform¬ 
ance can be granted in a case like this. 
The later transactions are all for the bene- 
fit of the minor without doubt and that 
is what should be the primary consid^- 
ation of the Court. The conduct of the 
plaintiff also negatives his right of specific 
performance:cited ChhitarMal y.Jagannath 
Prasad (1), Jvgul Kishori Chowdhurani 
Anunda Ixil Chowdkuri (2), Nagardas 
Vachraj v. Anandrao Bhai (3), Mir Sar- 

(1) 29 A. 213; 4 A. L. J. 24; A. W. N (1907)25, 

(2) 22 O. 545; 11 Ind. Dec. (n. s.) 363. 

(3) 31 B. 590; 9 Bom. h. B. 4^. 
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warjan v. Fakhruddin Mohaiiud (4) and In- 
natunnessa Bibi y. Janki Nath Sircar (5). 
Even if specific performance can be decreed, 
the variation cannot be explained. Either 
there was valid contract or there was not. 

BabuSa?*at Chandra Roy Chaudhury (with 
him Babu Nakulcsivar Mukherjee), for the 
Respondent.—When a contract has been 
entered into on behalf of the minor with 
the sanction of the Judge, the contract 
should be held binding even if another 
offers, what in this case was, a fancy price: 
JnnatunnessaBibi v. Janaki Nath Sircar {5) 
and Babu Ram v. Saiduiiissa (6). The Judge 
having once granted his sanction, can no 
longer go behind his order. There is 
absolutely no authority by which he is 
permitted to do so: s. 31, sub-s. (3) of 
the Guardians and Wards Act. As regards 
the order given to the Nazir to sell the 
property by public auction, the Subordinate 
Judge is perfectly right when he holds 
that it is ultra vires altogether. Sections 
25, 26 all consider the guardian the pro¬ 
per person to hold the sale, only it is 
necessary that sanction of the Judge should 
be obtained. How the Nazir can be au¬ 
thorised to sell is beyond comprehension. 
The Judge is wrong to think that he 
could take such a step, on the application 
of a rival purchaser, without reference to 
the guardian. The law requires that a 
guardian alone can sell. The presence 
of the Nazir is to ensure that it is done 
bona fide. The whole proceedings have 
been irregular. Section 48 makes the 
order of a Judge final. The first permis¬ 
sion was final. The Judge was not author¬ 
ised by s. 48 to revise or revoke his own 
order which was itself final for all pur¬ 
poses : Nagardas Vachi’aj v. Anandrao Bhai 
(3) and Rashmoni Dasi v, Canada Sundari 
Dasi (7). Following the English practice 
he can re-consider his order only in excep¬ 
tional circumstances. For example in 
the case of an order passed ex parte in Cham¬ 
ber or on misrepresentation. It is an inherent 
jurisdiction. Here he has not re-called his 
order but has made an altogether new 
order for sale: s. 52 of the Transfer 

, fl) 13 Ind. Cas. 331; 39 C. 232; 21 M. L.J. 1156; 
16 0. W. N. 74; (1912) M. W. N. 22; 9 A. L. J. .3.3; 15 
C. L. J, 69; 14 Bom. L. R. 5; 39 I. A. 1 (P. C.); 11 M. 

X • o« 

(5) 40 Ind. Cas. 490; 22 0. AV. N. 477. 

(6) 20 Ind. Cas. 906; 35 A. 499; 11 A. L. J. 783. 

(7) 26 Ind. Ous. 275; 20 0. L. J. 213; 19 0. W. X. 
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of Property Act. The Judge should have 
remembered that if the civil suit succeeded, 
tlie entire proceedings and the sale would 
become futile. He should have stayed 
the sale. Another question was whether 
the original sale would have been for the 
benefit of the minor. The lower Court 
has decided it in my favour. The price that 
I was going to pay was more than fair. 
The guardian himself mentioned that in 
his petition. The present purchaser did 
not come forward to pay more when the 
guardian executed the contract. Now wh^n 
the sale Was practically complete, he comes 
and offers fancy prices to tlu-ow obstacles 
in tlie way of any purchaser out of rivalry 
in trade. If the offer was fair and for the 
benefit of the minor, as tlie Trial Court 
has found, there is no ground why 
specific performance cannot be granted. 
All the cases cited by my learned friend 
become irrelevant. 

JUDGMENT. —This appeal arises out 
of a suit for specific performance of a con¬ 
tract for sale of certain immoveable pro¬ 
perty belonging to a minor, the defendant 
No. 1 in the suit. The contract was en¬ 
tered into by his guardian one Ratikanta 
Saha who is the natural father of the 
minor defendant. The minor was given in 
adoption by his father and, tlierefor?, under 
the law he has no further connection with 
the minor after the adoption. He was, 
however, appointed guardian, under the 
Guardians and Wards Act, of the properties 
of the minor. The defendants Nos. 2 to 6 
had subsequently purchased the property 
with the sanction of the District Judge in 
the name of defendant No. 7. There 
was some question in the Court below as 
to whether defendant No. 7 was the bc7iam- 
dar for defendants Nos. 2 to 6. It has been 
so found by the Subordinate Judge and 
that finding has not been questioned be¬ 
fore us._ The Subordinate Judge made a 
decree in favour of the plaintiff varying 
to some extent the contract upon which 
the plaintiff sued. Very little depends 
upon the oral evidence in this case, as, in 
our opinion, it will be decided mainly upon 
the documentary evidence which has been 
produced by the parties. 

The guardian entered into the contract 
on behalf of his ward on the 13th July 
1920. ^ After reciting the necessity for 
sale it is stipulated in the contract that 
9 jamas belonging to the minor specified 
in detail would be sold, on 6 of which^ it 
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■\vas Slated, tliere were hrick-built factory 
houses. It was stated that the plaintiff was 
desiroTis of purchasing the property at the 
highest price of Rs. 16,500 and the docu¬ 
ment concludes thus:—“Ido, in receiving 
to-day Rs. 500 as earnest-money out of the 
aforesaid price, execute this deed of agree¬ 
ment and do liereby promise that I shall 
oljtain permission of sale from the District 
Judge of Nadia and shall after executing 
and getting the document registered within 
two months of this day receive from you the 
balance of Rs. 16,000 out of the consider¬ 
ation money.If for any special 

reason the District Judge does not grant 
permission then I shall return the amount 
taken as earnest-money. To this effect I 
execute this agreement of sale on receipt 
of Rs. 500 mentioned in the deed of agree¬ 
ment.” On the 28th July 1920 the guard¬ 
ian filed a petition before the District 
Judge in which he stated that the minor 
had certain debts amounting to about 
Rs. 7,000 which it was necessaiy to pa 3 \ 
It was stated in the petition that the minor 
has got five old dilapidated houses used as 
sugar-factories at Kotchandpur and it was 
also mentioned that if these houses were 
sold then their price might come up to 
Rs. 16,500, that Sris Chandra Das was ready 
to purchase these properties at the said 
price of Rs. 16,500; and it was also 
mentioned that the guardian had taken 
Rs. 500 as earnest-monej^ from the said 
Sris Chandra Das on the promise of sell¬ 
ing the property to him after obtaining 
permission from the Court. On that appli¬ 
cation the District Judge asked for a re¬ 
port from the sheristadai' who made a 
report which concludes thus;—"His (this 
guardian’s) prayer may be granted on con¬ 
dition he files proof of transaction and 
produces proof to the satisfaction of the 
Court that the balance has been profitably 
invested." Then on the 31st July 1920 
one Garabini Dassi appeared before the 
Court and prayed for time to file her 
written statement. This lady is the mother 
of the deceased adoptive father of the 
minor. Her petition was filed on the 7th 
August 1920 which came up for hearing 
on the 21st August next. The material 
part of the order with regard to this matter 
on the 21st August is this:—"Pleaders for 
the guardian and the objector heard. 
The petitioner’s Pleader stated that the 
intending purchaser is willing to purchase 
the property subject to the charge of 
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maintenance. The intending purchaser to 
apply in Court to the effect that he is 
willing to purchase the property subject 
to the maintenance charge of Garabini 
Dassi to the property." The intending 
purchaser is evidently the plaintiff. 

It is apparent that the contract executed 
by the guardian in favour of the plaintiff 
was not placed before the District Judge. 
The petition Avhich was filed by the guard¬ 
ian did not state the jamas which ho 
had contracted to sell, nor did ho state 
that on each of the eight /a ma 5 there were 
brick-built factory houses. 

Subsequent to the 21st August the 
guardian put in another petition before the 
District Judge on the 28th August 1920. 
It runs thus;—“On the last date of hear¬ 
ing the Court was informed on my behalf 
that a purchaser was willing to buy the 
sugar-factory houses situate in Kotchand¬ 
pur, with the charges thereon. As the 
purchaser made a statement to the afore¬ 
said effect the Court was accordingly in¬ 
formed on my behalf. Now the purchaser 
says that he is not willing to purchase the 
said property with the incumbrances there¬ 
on. But Babu Sris Chandra Das of Kot- 
chandpiir is willing to buy one sugar-fac¬ 
tory house at Solimanpur adjacent to 

Kotchandpur.I, therefore, pray 

that you will be pleased to pass an order 
granting permission to sell the aforesaid 
house at Solimanpur to the said purchaser, 
or in the alternative to pass an order 
for sale of the houses at Kotchandpur 
free from incumbrances for the purp<^e 
of clearing off the debts of the minor with 
the purchase money directing the balance 
to be invested in Government Securities 
for the benefit of the minor, subject to 
the declaration of the charge of the monthly 
allowance of Garabini Dassi upon the 
same." The intending purchaser, that is 
to sajr, the plaintiff did not appear before 
the District Judge in pursuance of the 
order of the 21st August. The learned 
District Judge passed the following order 
on the 28th August in the petition of the 
guardian:—"The petitioner puts in a petition 
today praying that permission be granted 
to him to sell a house at Solimanpur to 
one Sris Chandra Das for Rs. 4,500", and 
it was ordered to be put up on the 30th 
August next. On the 30th August 1920 
it was ordered:—"The oppoeite parly 
puts in a petition to-day praying thal “ 
the petitioner he permitted to sell th^ 
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property of Solimanpur that, may be sold 
subject to her maintenance charge," The 
opposite party here referred to is the lady 
Garabiui Dassi. The learned Judge had 
then before him -with regard to the pro¬ 
posal for sale of the property of the minor 
these facts, that a purchaser was willing 
to buy a sugar-factory at first, with charges 
thereon ; on the 28th August the guardian 
stated that he was not willing to purchase 
the property with incumbrance; the 
plaiutift’ on that day expressed willingness 
to purchase another property for Rs. 4,500 
which was not the subject of the 
suit; the guardian made an applica¬ 
tion either to sell the other property 
of Solimanpur or Kotchandpur proper¬ 
ties which he first intended to sell free 
from incumbrance; and it is, therefore, 
evident that the learned Judge had not 
to deal with any application of the guard¬ 
ian for sale which had been made prior 
to the 28th August 1920. Order was pass¬ 
ed on the petition of 28th August 1920 on 
the 4th September 1920 and it runs 
thus :—“Heard Pleaders on both sides. 
Permission is granted to the guardian to 
sell the property originally mentioned in 
the petition. The sale-proceeds after pay¬ 
ment of debts shall be invested in six 
per cent Government Loan and deposited 
with the Accountant General, Bengal sub¬ 
ject to the maintenance charge of the ob¬ 
jector. The charge is transferred from the 
property to the Government Securities and 
the purchaser will get the property free 
of charge." The evident meaning of this 
order is not that the Judge sanctioned 
the sale of the Kotchandpur properties to 
the plaintiffs for. Rs. 16,500 free of the 
charge of maintenance of Garabini Dassi, 
but it was a general order given to the 
guardian to sell the property free from in¬ 
cumbrance according to the prayer made 
by him in the petition of the 28th August. 

Then the following order appears on the 
11th September 1920;—“One Tarini Kumar 
Dutta intending purchaser of the Kotchand¬ 
pur property appears to-day and puts in a 
petition stating that he is willing to pur¬ 
chase property for Rs. 19,000. Heard 
the Vakil for the petitioner. Let a procla¬ 
mation be issued at once for the sale of 
the properties in auction-sale to the highest 
bidder fixing 18th September 1920 for 
sale by Nazir of the Court. Petitioner is 
prohibited from making any arrangement of 
with Srish Chandra Das.” Srish Chandra 
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Das filed the suit for specific performance of 
contract on the 9th September 1920 in tlie 
Court of the Subordinate Judge of Jessore. 
On the 18tli September this order is re¬ 
corded by tlie District Judge“Si ish 
Chandra Das puts in a petition praying 
that the sale may be postponed till the 
disposal of the Suit No. 519 in the Sub- 
Judge’s Court. Jessore. Pleaders lieard. 
Prayer refused as permission to sell the 
property to the petitioner particularly 
was not granted. Nazir to sell the 
properties at once." Subsequently there 
\vere bids before the Nazir. Defendant 
Ko. 7 Rasharaj Xandi offered the highest 
lii'ice Rs. 19,100 and a]>parently under 
the orders of the District Judge the guard¬ 
ian of the minor executed a conveyance 
in his favour of the Kotchandpur proper¬ 
ties on receipt of Rs. 19,100. 

The defendants Nos. 1 to 7 contested the 
suit before the learned Subordinate Judge, 
but apparently the guardian of the minor 
considered that he was himself the de¬ 
fendant and his written statement shows 
that he filed the written statement on Ins 
own behalf. Nothing, liowever, turns upon 
that. The Subordinate Judge has made 
a decree in. favour of the plaintiff to this 
effect, “that the suit be decreed in part; 
that plaintiff do deposit a sum of 
Rs. 18,600 in Court within 15 days from 
the date of the decree, that on plaint¬ 
iff's depositing the money in Court 
Rail Kanta Shaha the father and 
guardian of defendant No. 1 do get a 
kobaU for the 8 jamas and the houses 
standing thereon registered." It is unneces¬ 
sary to recite the rest of the decree. I'he 
variance between the decree asked for by 
the plaintiffs and that made by the Court 
is this, that a jama mentioned in the 
agreement bearing rental of Rs. 9-12-0 was 
omitted, and instead of the purchase- 
money being Rs. 16, 500 which the plaint¬ 
iffs offered to pay including Rs. 500 
alreadj’^ paid as earnest-money, it was in¬ 
creased to Rs. 19,100, that is, the sum for 
which the defendants Nos. 2 to 7 have pur¬ 
chased the property. 

A large number of issues were raised be¬ 
fore the Subordinate Judge. But the argu¬ 
ments which have been addressed to us as 
regards the controversy between the parties 
were covered in the lower Courtby issuesNos. 
5, 6, 9,10 and 11. The 5th issue runs thus:— 
Is the bainama as alleged in the plaint duly 
executed with the permission of the District 
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Judge of Nadia and is it a valid document? 
The Subordinate Judge found this issue in 
favour of the plaintiff. We must state at 
the outset that the agreement was not 
executed with the permission of the 
District Judge at all. It Avas executed 
in anticipation of the permission of the 
District Judge about 15 days prior to 
the date when the permission was asked 
for b}' the guardian for sale of the pi*operty. 
The 6th issue is this: Is the agreement 
aforesaid specifically enforcible against the 
minor ? Has the plaintiff Avaived his right 
to have the agreement specifically enfoiced? 
This also the Subordinate Judge has de¬ 
cided in favour of the plaintiff. The 11th 
issue overlaps the question mentioned in 
the 6th issue which runs thus Is the 
plaintiff's claim for specific performance 
maintainable especially against the minor 
in view of the order of the District Judge to 
sell the property in auction? The 9th issue 
runs thus:—Was any permission granted 
by the District Judge of Nadia to Rati 
Kanta Saha to sell the property in question 
to the plaintiff ? If so Avas it reA^oked by the 
same District Judge ? If revoked can the 
plaintiff claim any specific performance on 
the basis of such a permission ? Ihe 10th 
issue is:—Is the order of the District Judge 
of Nadia for auction sale of the property 
in suit illegal and ultra vires? The learn¬ 
ed Judge has decided all these issues in 

faA'ourofthe plaintiff. 

The defendants Nos. 2 to 7 have appealed 
against the decree of the Subordinate Judge. 
The defendant No. 1, the minor has been 
made a respondent and there has been no 
appearance on his behalf. The plaintiu 
preferred a cross-objection Avith regard to 
tlie sum of Rs. 2.600 Avhich is the excess 
amount Avhich the Subordinate Judge direct¬ 
ed him to pay over and above the sum 
entered in the agreement. But the learned 
Vakil for the respondent has not very pro¬ 
perly pressed the cross-objection on the 
ground that his Pleader in the loAA^er Court 
had consented to pay this sum in which the 
Subordinate Judge made his decree. 

The points raised by the appellants are, 
first, that there was no sanction by the 
District Judge for the sale of the Proper¬ 
ties to the plaintiff for Rs. 16,500, but 
that the order of the 4th September pro- 
• perly construed was only a general pennis- 
sioQ to ttie guardian to sell the property 
of the minor and not a permission to 
Bell it to the pVaintff; and the original 


contract for purchase of the property for 
Rs. 16,502 AA'as given up by the plaintiff on 
his being informed that the property AA'as 
subject to the maintenance charge of Gara- 
bini Dassi. The second point urged is that 
assuming that the permission by the learn¬ 
ed Judge amounted to a permission to sell 
the property for Rs. 16,500 to the plaint¬ 
iff, it Avas competent to the Judge to A'aiy 
that order and give fresh directions on 
neAv facts, if he considered that it Avas for 
the benefit of the minor to do so. The 
third point pressed is that this is not a case 
in AA’hich specific performance of the con¬ 
tract should be granted because (a) it is 
against a minor, (b) that the discretion 
of the Court in granting specific per¬ 
formance should be exercised on the facts 
of this case against the plaintiff and 
(c) the decree of the Court beloAv grant¬ 
ing specific performance with the varia¬ 
tion mentioned before is wrong in laAA*. The 
fourth question urged is that defendants Nos. 
2 to 7 had purchased A\*ith the sanction of 
the District Judge after the District Judge 
had recorded the order that he had not 
granted any permission for sale to the plaint¬ 
iff, and having done so he is a bona fide pur¬ 
chaser against Avhom a decree for specific 
performance of the contract ought not to be 
granted. 

We have set out all the orders of the 
learned Judge with regard to the permis¬ 
sion relating to the sale of this property. It 
appeal's to us that the substance of the pre^ 
ceedings is that the permission was asked 
for to sell five old dilapidated houses used m 
sugar-factories at KotchandpnrforRs. 16.500. 
The only objection that was raised before 
the learned Judge was with regard to 
the maintenance of Ga'rabini Dassi. The 
■Judge enquired AA'hetlier the intending 
purchaser Avould accept the property sul^ 
ject to the encumbrance. He was informed 
that he Avas not so inclined. On the other 
hand it AA’as stated before him that the 
plaintiff was desirous of purchasing some 
other property for Rs. 4,500 only and when 
Garabini Dassi again appeared and pra^ 
ed that the other property should be sold 
subject to her encumbrance the learned 
Judge made the order that the 
valuable property of Kotchandpnr should 
be sold free from encumbrance and 
the maintenance charge was to be trans¬ 
ferred from Uie property to the 
chase money. We are - of opinion tnat 
this could have only one meaning that tnft 
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Judge made a fresh order on heaving 
that the intending purchaser of Kot- 
chandpur had declined to purchase it 
subject to encumbrance for the price he 
had offered. That the purchaser had 
so declined is also apparent from the 
evidence of Babu Lalit Kumar Cliatterjee, a 
Vakil practising at Krishnagore. He says: 

“I know Srish Chandra Das.Iremem- 

ber that the District Judge told me to ask 
Sris Chandra Das whether he (8ris Chan¬ 
dra Das) was agreed to purchase the proper¬ 
ties in suit subject to the charge. Accord- 
inglj' [ asked him (Srish Chandra Das) 
in the ejlash (Court roonO of the Judge 
about the same and he informed me that 
he was not agreed to purchase the said pro¬ 
perties subject to the charge, and accord¬ 
ingly I informed the District Judge about 
the same.” There cannot be, therefore, any 
doubt that the plaintiffs' unwillingness to 
purchase the property subject to the charge 
came to the knowledge of the District 
Judge by the petition of the guardian on 
the 28th August and by the information - 
given by Lalit Kumar Chatterjee, and we 
consider that the learned Judge Avas quite 
right when he interx^reted his own order 
of the 4th September in his order of the 
18th September that the “permission to 
sell the property to the petitioner particular¬ 
ly was not granted ” It was, therefore, 
perfectly open to the Judge to ask the 
guardian to sell the property for the best 
value obtainable, and Avhen he found that 
another purchaser Tarini Kumar Dutta 
appeared before him and offered to pay 
Rs. 19,000 for the properties in question he 
naturally thought that the property Avas 
capable of fetching a higher A^alue, and he 
directed the Nazir of the Court to issue a 
proclamation of sale of the properties to 
the highest bidder, and at the same time 
he prohibited the guardian from making 
any arrangementof sale Avith Srish Chandra 
Das, probably because the intending pur¬ 
chaser Tarini Kumar Dutta had mentioned 
It before the Judge that the guardian Avas 
going to sell the property to Srish Chandra 
Das. We are, therefore, of opinion that the 
District Judge Avas quite justified in not 
Pfrtnitting the sale of the properties to the 
plaintiff for Rs. 16,500 but to the man 
who offered the higher price lis. 19,100 
for 'the properties. The guardian ap¬ 
pointed by the Court under the Guardians 
W&rds Act is prohibited under s. 29 of 
the Act from transferring any property of the 
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minor without obtaining the pre\dous per¬ 
mission of the (’ourt and s. 31 enacts that 
the Court shall not grant any such permission 
to the guardian except in case of necessity 
or forau evident advantage of the ward. In 
granting such i^erinission to the guardian it 
is the duty of the Court to see that the 
transK'tiou confers the liighest benefit to the 
minor. 

It is contended before us that the CAudence 
shoAvsthat Ks. 1(5,500 is much more than 
the pro]>8r A'alue of the property and that 
is Aviiat the plaintiff promised to paj*. The 
])laintiff has given evidence for the purpose 
of proving that Tarini Dutta and other 
purchasers did not offer anything like the 
A’alue Avhich the plaintiff jn'ornised to pay 
Avhen the guardian approached them for 
selling this property. It is urged on belialf 
of the respondent that because the defend¬ 
ants are rival merchants of tlic place they 
offered more than tlie legitimate price of the 
property in order to do some harm to the 
plaintiff. Assuming tliat to be so, Ave are of 
opinion that the motive of the defendants 
for offering a higher value for the property 
is perfectly immaterial. If on account of 
the competition between the purchasers 
the minor gels a higher A'alue for the pro¬ 
perty AV’hich Avas intended to sell, it is not 
the business of the District Judge to enquire 
into the motive Avliicli led the rival pur¬ 
chasers to offer higher bids. It is to the 
advantage of the minor that there should be 
competition. 

Exception has been taken to the procedure 
of the learned District Judge in directing 
issue of proclamation of sale and directing 
the Nazir to sell the property. It is urged 
that the District Judge had no jurisdiction 
to make such an order and the Subordinate 
Judge holds that the order of the District 
Judge is nltj'u vires by Avliich Ave think he 
means that it AA’as AA'ithout jurisdiction. But 
the real matter is that the District Judge 
AA^as not making any order superseding the 
authority of the guardian. It is for the 
sake of conA'enience only and for the purpose 
of finding a purchaser Avho aa'ouM offer the 
highest value for tlie property that he 
directed that procedure to be folloAA’ed. His 
evident intention AA^as that after finding a 
purchaser AA'hoAA'ould pay the highest value 
he AA’ould grant permission to the guardian 
to sell the property to such purchaser. The 
guardian did not complain about it. We 
do not find that there is anything Avrong in 
the procedure that the learned Judge folloAV- 
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• ed nor do we consider tliat it was made proceeded thus:—think that Courts iu 
without jurisdiction. Assuming for the this country, as in England, will not allow 
sake of argument that this order of the a bargain made by an improvident guardian 
learned Judge was not according to law, we to be enforced against the interests of the 
consider that his order is final. L nder s. 48 minor, if it be shown to be a bargain made 
of the Guardians and aids Act which lays to the detriment of the minor." Reliance 
down that save as provided by s. 47 which has been placed by the learned Vakil for 
gives tlie right of appeal against certain the respondent on this passage, and it is 
orders and l>y s. 115, C. P. C., that is the argued that in the present case it is not the 
section authorizing this Court lo interfere bargain of an improvident guardian but a 
in revision, an order made under this Act guardian entering into the contract for the 
shall be final and shall not be liable to be best value he could obtain. The answer 
contested by suit or otherwise. These to that is that it is not the question whether 

orders therefore of the learned Judge cannot the guardian acted properly or not, but the 
be contested as illegal in the present litiga- real question is what would beforthe benefit 

^ of the minor and as it is clearly against his 

Having regard to the opinion we have interest to enforce the contract, it seems to us 

expressed as regards the nature of the per- that on that ground also this contract can- 
mission granted by the learned Judge we not be enforced specifically, even assum- 
do not consider it necessary to give any ing that the contract w’as entered into with 

various the permission of the District Judge, w’hich 

other questions raised. But we ought to assumption, however, there is nothing on the 

state the arguments advanced by the learn- record to support. 

various authorities on Attention has also been drawn on behalf 
which they have relied in support of their of the appellants to the case of 
contentions. A\ ith regard to tlie right to Vachraj v. Anandrao Bhai (3), where the 
obtain specific performance of a contract learned Judge deciding the case held that 
against a minor, appellants urge that as- it is always open to the Judge to revise 
suming that such a contract is enforcible orders made in Chambers on ex parte sp¬ 
in law the Couit must see wliether the plications if he considers that that should 
contiact isioi tli6 minor s ben6lit and where be done. It is argued on behalf of the 

Court M'ould 1)6 respondent that the order in the pre^nt 

justified in lej^ting the claim for specific case was made upon a contested application. 

perfoimance. rius has been laid down in There is no room to suppose that it is Jo. 
the case of Jugal Kishori Chowdhurani v. The only objector was the grandmother who 
A?iunda Lai C/ioa‘d/u(77 (2), where the learned asked for safeguarding her charge of 
Judges observe. No Court would, even if it maintenance. Apparently she was not con- 
could, make a decree for the specific per- cerned with regard to the value of the pro- 
formance of a contract affecting an infant perty for which it ought to be sold; and if 
unless the contract w^ shown to be for the Judge makes an order on the represent- 
Uie iniants benefit. Reference has also ation of a statutory guardian for sale of 
been made to the case of Chkitar Mai v. the property of his ward for the value 
Jagannath Py'asad (1), where a contract was suggested by the guardian, he may withdraw 
mitered loto with the permission of the that order if it is brought to his notice that 

District Judge but when the District Judge a higher value can be obtained for 

found that the price for which the pro- minor’s property than the value for which 
perty was sought to be sold was one himdred the guardian was going tosellit. It maynot 
rupees less than the price offered by another be due to the guardian’s improvidence; it 
purchaser, he granted permission to sell the may be due to his inability to find proper 
property of theminor to theperson whooffer- purchasers with his best endeavours to do 
ed the highest value. -The learned Judges did so, that he suggested a lower value, 
not go into the question whether the District The learned Vakil for the appellants 
Judge had the power to act as he had done, relied upon the case of Mir SarwarjanY- 
but they refused specific performance of the Fakhruddin Mahomed (4) for the proposition 
contract on the^ ground that it was manifest that such a contract cannot be enforced, 
•that if the plaintiff-appellant succeeded the He relies upon the following observations 
result would be a loss ^ at least a hundr- of their Lordships of the Judicial Corn¬ 
ed rupees to the minor* The learned Judges mittee: “They are, however, of opinion that 
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it is not within the competence of a mana¬ 
ger of a minor s estate or within the com¬ 
petence of a guardian of a minor to bind the 
minor or the minor’s estate by a contract 
for the purchase of immoveabie property, 
and they are further of opinion that as the 
minor in the present case was not bound 
1)y the contract, there was no mutuality, 
and that the minor who has now reached 
his majority cannot obtain specific perform¬ 
ance of the contract”. Although their 
Lordships refer to a contract for purchase 
on behalf of the minor it is contended 
that the rule laid down by their Lordships is 
not confined to a conti*act for purchase only 
but to contracts for sale also. With regard 
to this proposition there have been some 
cases in India in which it has been held that 
that case is confined to a contract for 
purchase, e. g., the case of Innatunucssa 
Bibi V. Janaki Nath Sircar (5). The 
learned Judges, one of us being a party to 
the judgment, held that in that case the 
agreement was clearly for the benefit of 
the minor, and the guardian of the minor 
who had entered into a contract of sale 
did so with the sanction of the District 
Judge under the Guardians and Wards 
Act, and so specific performance of the 
contract was held to be enforcible against 
the minor. In the case of Bahu Ham v. 
Saidunissa (G), the learned Judges held 
that the Privy Council case mentioned 
above does not apply to a guardian appoint¬ 
ed by Statute and they held that certificat¬ 
ed guardian’s powers are regulated and 
defined by Statute. In that case also the 
contract was entered into by the certi¬ 
ficated guardian after receipt of the Court’s 
sanction. That suit was not a suit for 
specific performance of the contract and 
it is, therefore, really no authority with 
regard to the question now before us. 

Another case has been cited on behalf of 
the respondent [Walidad Khan v. Janak 
Singh (8).] That case, however, has no bear¬ 
ing on the question, because in that case a 
suit was brought by the idaintifFs some of 
whom were minors who had purchased 
certain property and paid the price for 
it, they had been afterwards dispossessed 
by another person having a superior right. 
The plaintilf sued for refund of the pur¬ 
chase-money : It was held that they were so 
entitled. Having regard to our findings 
that here the alleged agreement had not 
been entered into by the guardian with the 

{8} 10 Ipil. Gas. CIO; 35 A. 370; U A. L. J. 5U. 
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permission of the Court and the Court 
never granted any permission to the 
guardian to sell the properties to the plaint¬ 
ilf for the price offered by him, it is not 
necessary for us to give any decided 
opinion on (he question whether the suit 
for specific performance of a contract for 
sale entered into by the guardian of the 
minor’s properiy with the permission of 
the Court is maintainable or not. There 
is no doubt whatever that if a sale is 
effected with the ]')ermissioii of the District 
Judge it is a good sale, but when the 
matter onlv remains under contract whe- 
ther the District Judge may authorize 
the guardian not to complete the sale 
under certain circumstances and if he does 
so, whetlier the guardian can be compelled 
to perform the contract specifically or not, 
is a question which we leave open for 
decision. 

With regard to the contention of the 
appellant tliat specific performance with 
variation of the contract made in the decree 
of tlie Subordinate Judge is erroneous, we 
are of opinion (hat that contention should 
be upheld. A contract can be specifically 
enforced with variation under certain 
circumstances only which arc given in 
detail in the Specific Relief Act. Here a 
variation has been made on the ground that 
the petition of the guardian for permission 
did not mention a jama which had been 
omitted from the decree. It may be urged 
very reasonably that the whole contract 
not having been placed before the Judge for 
his sanction, but only a part of it, any 
permission granted on that petition cannot 
relate to the contract in suit. The order 
of the Subordinate Judge that the plaintiff 
should pay Ks. 2,600 in excess of the price 
agreed upon is also wrong in law. 

With reference to the last point urged 
that the defendants Nos. 2 to 7 had purchased 
the property with the sanction of the 
District Judge after the order of the District 
Judge had been recorded that he had not 
sanctioned the sale to the plaintiff, no decree 
for specific performance should be passed 
as against them. AVeare of opinion that 
that is also a sound contention. Whether 
they can be considered asbona fide purcha¬ 
sers for value without notice or. not, they 
can rely iipon the order of the District 
Judge as having been correctly made, and 
under such circumstances the Court would 
not be justified in granting a decree for 
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specific performance in the exercise of its 
discretion against such purchasers. 

We have dealt with all the grounds urged 
before us and, in our opinion, this appeal 
should be allowed and tlie i:)laintifi's suit 
dismissed with costs in this Court and in the 
Court below. 

There is one matter which was not pressed 
before us, but we think we should make an 
order regarding it. The plaintilT would be 
entitled to get the Rs. 500 -which he had 
paid to the guardian as earnest-money. This 
sum was deposited by the guardian in the 
Court below and the guardian in his written 
statement has alleged that he had offered to 
pay the monej' to the plaintiff but he had 
refused to take it. This money, we are in¬ 
formed, is still in deposit in Court. The 
plaintiff will be entitled to take out that 
amount. The sum which the plaintiff may 
have deposited in Court in pursuance of the 
decree of the lower Court he will be also 
entitled to withdraw. 

The plaintiff-respondent will pay the costs 
of the appellants in this Court. The cross¬ 
objection is dismissed without costs. 

Appeal allowed ; 

2. K. Cross-ohjection dismissed. 


MADRAS HIGH COURT, 

Appeal against Appellate Order No. 110 

OF 1923. 

August 1, 1924. 

Present: —Mr. Justice Jackson. 
GANGADHARA MXJDALIAR— Defendant 

No. 2—Appellant 
versus 

EKAMBARA MXJDALIAR— Decree- 
Holder—Respondent. 

Civil Procedure Code (Act V of lUOS), 0. XXI, r.3 

_ Satisfaction of decree, application to record — 

Receipt given by decree-holder — Disci'etion of Court. 

Where a judgment-debtor has obtained from the 
decree-holder a receipt reciting satisfaction of tlie 
decree on a promise by the former which lie has 
never attempted to discharge, it is within the dis- 
ci*etion of the Court to refuse to record satisfaction of 
the decree under O. XXI, r. 2 of the C. P. C. 

Appeal against a decree of the District 
Court, Chingleput, in A. S. No. 303 of 
1922 (M. P. No, 167 of 1922, in O. S. No, 105 
of 1917) on the file of the Court of the 
District Munsif, Conjeevaram. 

Messrs. K. Rajah Iyer and V. Raniasami 
Iyer, for the Appellant. 

• Mr, M. P. Sundara Raja Iyei\ for the 
Respondents. 


JUDGMENT,— In 1921 the decree- 
holder passed the receipt Ex. A. to the 
judgment-debtor in O. S. No. 105 of 1917 
to the effect that on payment of Rupees 
one thousand and three hundred (Rs. 1,300) 
he had cancelled his decree. The judg¬ 
ment-debtor has applied to record satis¬ 
faction under O. XXI, r. 2, both the lower 
Courts have rejected his application; hence 
this appeal. 

It has been found that no cash considera¬ 
tion actually passed for Ex. A; the con¬ 
sideration was the judgment-debtor’s under¬ 
taking to satisfy the decree debt of one 
Raja Iyer, P. W. No. 4 which was owed 
him by the present respondent. This 
promise has never been performed. It is 
now argued before me and this is the point 
for determination, that Ex. A was not 
without consideration in asmiich as there 
was an enforceable promise and that being 
so the lower Appellate Court had no discre¬ 
tion to refuse certification under 0. XXI, 
r. 2. I think that the Court may apply its 
discretion to all the circumstances of the 
case and where the judgment-debtor has 
obtained a receipt on a promise which he 
has never attempted to fulfil the Court is 
justified if at the instance of the decree- 
holder, it refuses to record satisfaction. 
No otlier point was raised on appeal or 
appears to be valid. 

The appeal is dismissed with costs. 

V. N. V. 

z. K. L. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 623 of 1922. 

November 18, 1924. 

Present: —Mr. Justice Ryves and Mr. 

Justice Daniels. 

RAM CHAHAN— Defendant—^^Vppellant 

versus 

LAL BIHARI V ARM A—Plaintiff— 
RAM CHANDRA and another— 
Defendants—Respondents. 

Civil Procedure Code. (Act V of 1908), O. XLI,r. £7 
— Appeal—Additional evidence, admission of—Reasoms 
recorded in judgment. 

Where an Appellate Court does not record at the 
time when it admits additional evidence, the reasons 
for the admission of such evidence, but records thc^ 
reasons in its judgment, this amotints to a substantial 
compliance with the provisions of O. X£*I, r. 21 of the 

C. P. 0. 
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Second appeal from a decree of the Ad¬ 
ditional Judge, Cawnpore, dated the 26th 
February 1922. 

Mr. Iqbal Ahmad, for the Appellant. 
Messrs. G. IF. Dillon andN, P. Asthana, 
for the Respondents. 

JUDGMENT.— We think that this 
appeal is concluded by the findings of fact. 

The plaintiff brought a suit for a 
declaration that the goods in the shop of 
his brother really belonged to him and, as 
such, were not liable to attachment and 
sale in execution of a decree obtained by a 
creditor of his brother. 

The First Court dismissed the suit but on 
appeal the learned Addi tional District J udge 
of Cawnpore has allowed it. It is really 
purely a question of fact whether the 
alleged sale by one brother to another 
was a real sale and not a sham transac¬ 
tion in order to defraud or delay the credit¬ 
ors. Now the learned Judge has noted 
some very suspicious circumstances in the 
case which would lead one ordinarily to 
infer that the transaction was not a genuine 
one, but, bearing all these circumstances 
in mind, he has come to a verj^ definite con¬ 
clusion that the sale was a perfectly valid 
transaction. What happened was this, one 
brother agreed to buy the property of his 
brother and to pay all his creditors si.x-annas 
in the rupee and did, as a matter of fact, 
pay them that amount with the excep¬ 
tion of one of the creditors who refused 
to accept it. This was the defendant res¬ 
pondent. 

Objection is taken to the procedure adopt¬ 
ed by the learned Judge in appeal. It 
appears that the Trial Court refused to accept 
certain accounts which the plaintiff tender¬ 
ed in evidence while he was under examina¬ 
tion on the ground that they had not been 
tendered at the porper time. The learned 
Judge held that these documents which 
had been tendered originally in the execu¬ 
tion department ought under the circum¬ 
stances to have been received in evidence 
by the Trial Court and he decided in his 
discretion to admit them, lie also admitted 
certain pass-books and so fortli. He 
udiiidipd these not with the object of 
assUtiug the plaintiff but with the object 
of giving the defendants material, from 
which they could test the genuineness of 
the plaintiff's case. It seems to us that the 
Appellate Court has a wide discretion in 
the matter as has been recently pointed out 
by the Privy Council and in this case we 


think that that discretion was rightly exer¬ 
cised. In our opinion there was nothing 
illegal in the procedure of the learned 
Judge. It is true that he did not record at 
the time when he admitted the additional 
evidence the reasons why he was admitting it 
but he did record tho.se reasons veiy fully 
in his judgment. We think this is a sub¬ 
stantial compliance with the law which 
requires that the Appellate Court when 
admitting fresh documents should give its 
reasons. In our opinion the ap'^eal fails 
and is dismissed with costs inc uding in 
this Court fees on the higher scale, 
z. K. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal again'st Order No. 64 of 1924. 

August 18, 1924. 

Present .-'—Ml’. Justice Madhavan Nair 
and Mr. Justice Jackson. 
NALLAGATTI GOUNDAN— Petitioxer- 

Debtor—Appellant 
versus 

RAMANA GOUNDAN and others— 

Respondents-Creditors—Respondents. 

Provincial Insolvency Act (V of 1910), s. 5— 
Intcri.m protection, grant of -Inherent power of 
Court. 

Under s. 5 of tin Provincial Insolvency Act, tho 
District Judge has inherent powers to grant interirn 
protection to a jjerson who has applied to be adjudi¬ 
cated an insolvent. 

Abdul Razalc v. Basiruddin Ahmed, 6 Ind. Cas. 
95; 14 C. \V. N. 5bG; 11 0. L J. 435, followed. 

Appeal against the order of the District 
Court, Coimbatore, dated the 2nd October 
1923, in I. A. No. 320 of 1923, in I. P. 
No. 99 of 1923. 

Mr. W. S. Subrahmanya Iyer, for the 
Appellant. 

Dr. T. C. K. Kurup, for the Respondents. 

JUDGMENT. —The appellant who 
had filed an application for adjudication 
as an insolvent applied for interim pro¬ 
tection and this application was rejected 
by the District Judge. This appeal is 
against that order refusing such protection. 
In our opinion the District Judge has in¬ 
herent powers under s. 5 of the Provincial 
Insolvency Act to grant the appellant the 
protection he has claimed: See Abdul 
Kazak v. Basir-ud-din Ahmad (1). On the 

fl) 6 Ind. Cas. 95; 14 C. W. N. 536; 11 0. L J. 
435. 
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merits of the application we. are not satis¬ 
fied that the discretion vested in the Dis¬ 
trict Judge 1ms been ■wrongly exercised 
by him. In these circumstances we dis¬ 
miss this miscellaneous appeal Avith costs. 

V. x. V. Appeal dismissed. 

z. K. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 204 

OF 1919. 

April 17, 1924. 

Present: —Mr. Justice Newbould 
and Mr. Justice B. B. Ghose. 
isTumar GOPIKA KAMAN ROY— 
Plaintiff—Appellant 
versus 

ATAL SINGH and others—Defendants 

—Respondents, 

Landlord and tenant - Adverse possessioyi by tenant, 
U'hether possible—Constmetion of decree—Decree in 
ejectment suit directing defendants not to be ejected on 
compliance with certain conditions, effect of — Defend¬ 
ants, whether constituted tenants—CivilProcedurc Code 
(Act V of WOS), 0. XXII, r. 2, 0. XXIIT, r. S-Com- 
promise by soHie of parties to suit — Court, whether 
can reject compromise — Appeal—Death of one of 
several respondents, e'ffect of — Abatement. 

ih a sviit for ejectment and mesne profits which 
was decreed, the decree provided that the defendants 
should not he ejected if they continued lo pay rent 
at the prevailing rate. The defendants did not take 
advantage of the condition and were formally ejected 
from the lands in dispute in execution of the decree. 
After execution of the decree they retained or re¬ 
gained possession of the lands. In a second suit for 
ejectment; 

Held, that the condition in the decree lia<l not the 
effect of making the defendants tenants ‘of the 
plaintiffs and that their possession after the execulicu 
of the decree was that of trespassers and that the 
plaintiffs must prove attornment by the defendants 
subsequent to the execution of the decree in order to 
establish that the status of the defendants was that 
of tenants, fp. (581. col. 2.1 

Where some only of the parties to a suit join in 
a petition of compromise the other parties are eutitl- 
e d to object to the compromise being recorded, and 
if they show good cause the Court has discretion to 
refuse to grant a decree iu terms of the compromise, 
[p. 683, col. 2.] 

Per B. B. Ghose, J.— A tenant cannot, during the 
term of his tenancy, by any act or declaration of his 
disseise the landlord. He may, by repudiating the 
landlord’s title, during the tenn, forfeit the term but 
tbe landlord is not bound to take advantage of the 
forfeiture and his estate cannot be affected thereby. 
A tenant cannot cause the Statute of Limitation to run 
aminst his landlord by giving notice to him of an 
aarerse title during the term. The Statute rurs 
against the landlord only when the relationship of 
landlord and tmant is determined and the landlord 
19 entitled to take possession. This principle is also 
appUeable to cases where the tenants claim not an 


absolute title in themselves but only an interest 
higher than that to which they are entitled, [p. 688, 
col. 2.1 

A lease is not determined on a forfeiture until the 
landlord does some act showing his intention to de¬ 
termine the lease. It is the privilege of the land¬ 
lord to take advantage of a forfeiture or not and 
adverse possession of the tenant does not commence 
against the landlord from the date on which the 
tenant renounces the tenancy. |p. C89, col. l.J 

Where during the pendency of on appeal by the 
plaintiff in a suit for ejectment against several sets 
of tenants who hold distinct plots of land which are 
separately described in the plaint, some of the tenant 
respondents die and their legal representatives are 
not brought on the rectud within the period of limi¬ 
tation, the appeal does not abate in toto, it abates 
only with respect to the interests of the deceoecd 
tenants and those respondents who were joint with 
the deceased respondents, [p. 689, col. 2.] 

Appeal against a decree of the Sub¬ 
ordinate Judge, First Court, Sylliet, dated 
the 24th of March 1919, 

Babas D^varkaNathChakravarti,Surendra 
Nath Gvha, Harendra. Kumar Sarbadhikarit 
Apurha Charan Mukherjee, for Babu Pra- 
viatha Nath Bandopadhya, for the Appel¬ 
lant. 

Mr. S. R. Das (Advocate-General), Babus 
Uaheudra Nath Ray, Gohinda. Chandra De 
Roy, Ramesh Chandra Sen, Birendra 
Chandia Das, Sanfimoy Majumdar and 
Nripendra Chandra Das, for Ihe Respond¬ 
ents. 

J3abu Shib Chandra Palit, for the Deputy 
Registrar. 

JUDGMENT. 

Newbould, J. —The plaintiff Kumar 
Gopika Raman Ray who is the appellant 
before us, sued for khas possession of a 
large area of land about 20 square miles 
in village Patharkandy in the Karimgung 
Sub-Division of the District of Sylhet. He 
claimed the land as appertaining to per¬ 
manently settled Estate No. 85 of the 
Sylhet Collectorate of which he owns a 
l/7th share. In Sch. I of the plaint 
the lands of Mouza Patharkandy in Estate 
No. 85 are described. Schedule II speci¬ 
fies the lands which were allotted to 
this ]/7th share by an amicable part¬ 
ition between the predeces.sor-in-interest 
the Maharaja of Manipur and hisco-sharere. 
In Schs. Ill and IV are set out certain 
lands which tliough parts of the land of 
Sch. II are not included in the claim of 
the present suit. The lands of Sch. IH 
were acquired by Government under 
the Land Acquisition Act. The land of 
Sch. IV was the subject of the previous 
suit in which the plaintiff’s father obtained 
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a decree for khas possession after eject¬ 
ment of the tenant defendant, Abjal AU. 

The suit was brought against 187 defend¬ 
ants. The first ICO were sued as tenants 
in occupation of the lauds in suit but it 
was alleged that their tenancies had been 
determined by reason of 120 suits brought 
by the plaintiff’s father against these defend¬ 
ants or- their predecessors-in-interest in 

the years 1903 and 1904. The majority of 
these defendants are Manipuris but among 
them are a few Muhammadans and one Hindu 
of Patni caste. Defendant No. 161 Molay 
Ohand Thakur was joined as a defendant 
on the allegation that defendant No. 14b 
Dinamani Singh had executed a collusive 
and fictitious deed of conveyance in his 
name. Defendants Nos. 162 to 180 were 
joined as pro forma defendants being the 
plaintiff’s co-sharers in Estate No. 85. 
Defendant No. 187 Juramal Ihishniwal was 
the purchaser of the 1 7th share of 
the Estate which had belonged to the 
Maharaja of Manipur and the plaintiris 
father bought the rights of the defendants. 

The suit was instituted on the 7th Octo¬ 
ber 1912 and was dismissed on the 24th 
March 1919. The appeal was filed on the 
13th August 1919. In addition to the tune 
taken in the actual hearing of the suit, much 
delay was unavoidable owing to the neces¬ 
sity of making substitution on the deaths 
of several of' the original defendants. As 
it is, necessary substitutions have not been 
made in all cases of death among the 
first 160 defendants both during the heal¬ 
ing of the suit and the pendency of this 

appeal. . . 

The history of events accorvling to the 
case for the plaintiff-appellant is as follows: 
About 1840 the zemindars of the penmmcnt- 
ly settled Estate No. 85 known as Taliik. 
Muhammad Jalal were some persons 
described as the Chowdhuries of Chayaban. 

A number of Manipuris settled and cleared 

of jungle portions of tlie land of this estate. 
There was a dispute between the zemindars 
and these Manipuris which was the subject 
of proceedings before the Revenue Author¬ 
ities. The Manipuris were at first success¬ 
ful and obtained orders of a Depory D<^1“ 
lector iji 1814 declaring that the land held 
by them wviv not lands of Monza Pathar- 
kandy appertaining to the permanently 
settled Estate No. 85 but lands to which 
Government had a right of Settlement as 
tiam lands There was long litigation, the 
geminiar being successful Ijefore the 


atal itnoh. 

Collector and Commissioner and the Mani¬ 
puris being at first succe.ssful in an appeal 
to the Board of Revenue but this decision 
was reversed on review and a final order 
was passed in the zemindar's favour on 12th 
February 1852. The rents paid i\v those 
Manipuris wlio liad taken Settlement from 
(loveriiment were refunded to the zcmui- 
dars. Then in Suit No. 9 of 1854 some of 
IheChayabari Chowdhuries sued the tenants 
on the lands for recovery of possession and 
mesne profits. They were successful in this 
suit but it was ordered in the decree dated 
30th July 1855 “tliat as long as the defend¬ 
ants are* ready and willing to pny the 
rents according to the legal rales of tlie 
village, tliey should not be ousted from 
their right as jotedar." The defendants 
in this suit were the predecessors-iii-interst 
of defendants Nos. 1 to 160 in the present 
suit. At the time of the thnk Survey tlie 
dispute broke out again and was decided 
on the 29th August 1863 in favour of the 
Chowdhuries of Chayabari. In 1867 tlie 
interest of one of these Chowdhuries Krishna 
Prosacl Das, l/8Lh share of Instate No._ 85 
was sold ill execution of a decree against 
him and was bought on behalf of the 
l^Iaharaja of the Native State of Manipur. 
In addition to their l/8th share another 
undivided i;56th sliare was purcliased and 
tlie Manipuri State thus became the owner 
of an undivided share l/7th share of Estate 
No. 85. There was a partition liy amicable 
arrangement between the Maharaja and 
his co-sharers by which the specific lands 
of Sell. II were allotted to the iManipuri 
Estate. While the ilaliaraja was in posses¬ 
sion of these lands by collection of rents 
from the tenants, Government again claim¬ 
ed these lands as Ham lands and rents 
were realised from tlie occupants by 
Government Tehsil Officers. These, rents 
were refunded to lho.se who had paid tliem 
under an order of the Deputy Commissioner 
of Sylhet dated 22ik1 December 1882. After 
that rents were collected by the Maharaja’s 
0:Ti33rs until tin rebellion in Manipur in 
1891. In conseiiuence of this rebellion the 
reigning Chief was deposed and all the 
properties of the ■Manipur Slate including 
the lands insuit were confiscatcdandbecame 
the propertv of the British Government by 
an Act of State. The British Government 
tlien placed Chura Chandra Singh, a 
minor on the throne of Manipur and restored 
to him tlxe properties which had formerly 
belonged to that State. An Administrator 
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of the State was appointed and ho, under the 
orders of the Government of India sold the 
Sylhet properties of the State hy public 
auction. At this sale Juarinal Tushinwal 
bought the property of the Second Schedule 
to the estate and a deed of conveyance 
in his favour was executed by the Adminis¬ 
trator of the State as guardian of the 
minor on the olh March 1890. On the Gth 
June in the same year, Juarinal sold this 
property to Raja Girish Chandra Roy the 
father of tlie plaintiff. The plaintiff’s father 
applied under the provisions of s. 38 of Act 
VlII of 1869 for a measurement of the lands 
but these proceedings were dropped in con¬ 
sequence of objections taken by Dinamani 
Singh, defendant Xo. 148. In 1903 some 
land of Mouza Patharkandy was acquired 
under the Land Acquisition Act, claims to 
the compensation money were put forward 
by several of the IManipuri defendants in 
the present suit but these claims were 
rejected and the compensation awarded to 
the plaintiff’s father and his co-sharers the 
Chayabari Chowdhuries on the 2Gth 
August 1904. The 120 suits against tlie 
first 160 defendants or their predecessors, 
to which reference had already been made, 
were instituted in batches on five different 
dates, the earliest being 28th January 1903 
and the latest lUh April 1904. These suits 
were all tried together and dismissed in 
the Munsifs Court on the 21st May 190G. 
Appeals to the District Judge were dis¬ 
missed on the 24th July 1907. Second 
appeals were preferred to this Court and 
on the 26th August 1910 the present plaint¬ 
iff, who had succeeded to his father’s 
interest, obtained permission to withdraw 
the suits with liberty to bring fiesh suits 
on the same cause of action or any other 
causes of action as he miglit be advised. 
The sale to defendant No. 161 to which 
reference was made in the plaint appears 
from the defence evidence to have been by 
the deed Ex. F dated 8th September 1904. 
This deed has been executed not only by 
Dinamani Singh defendant No. 148 but 
also by eighteen other Manipuris includ¬ 
ing defendants Nos. 16, 52, 88, 89, 91. 125 
and 148. 

At the trial in the lower Court 29 issiies 
were framed. Nine of these including the 
most important issues as to title and 
limitation were decided against the plaint¬ 
iff. Though we are unable to agree with 
the learned Subordinate Judge on several 
of his findings we hold on a full consicjera- 
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lion of the case after a very lengthy hear¬ 
ing that the issue of limitation must be 
decided in the respondents’ favour. We 
accept the contentions of the learned 
Government Pleader that the plaintiff has 
eslal)lished his title to l/7th share of 
Taluh'So.Hs Muhammad Jalal. It was not 
necessary for the plaintiff to trace back the 
title of the Chayabari Chowdhuries to 
Muhammad Jalal after whom the talufc was 
named at the time of the Permanent Settle¬ 
ment. Though there is no evidence to show 
how the 1 8th share purchased from 
Krishna Prosad Das was increased to 
1 7th, tliere is satisfactor}” evidence that 
since 1887 the Maharaja of Manipur and 
subsequently the plaintiff’s father and the 
jjlaintiff liave been asserting their right 
to a l/7th share without any opposi¬ 
tion from their co-sharers. We differ 
entirely from the learned Subordinate 
Judge’s finding as to the effect of what 
was done by Government in consequence of 
the Manipur rebellion in 1891. In the fii'st 
place we are unable to accept his finding 

that the original purchase by the Maharaja 

of Manipur was made in hisprivate capacity 
and not as head of the State. Further 
we hold that the Crown did, by an Act of 
State, confiscate all property of the former 
Maharaja including his interest in the 

Tuhtk No. 85. The Crown waived its right 

to annexation and vested the property in 
the Raja appointed by it, Chura Chand 
Singh. By tlie indenture Ex. 3 there was 
a valid conveyance to Juarmal the plain^t- 
iff’s father’s vendor of the right of the 
infant Raja to a l/7th share of the taluh. 
We are unable to accept the contention 
of the learned Government Pleader that the 
effect of this Act of State was to give the 
new Raja a better title than the former 
Alaharaja. As the Government never 
exercised any acts of possession over thjs 
land after the annexation of the Maharaja s 
property the proprietarj' rights, if any, 
obtained by others by adverse possession 
w'ould not be affected. We further hold 
that the issue of title was raised and 
decided as between the plaintiff’s father 
- and those Manipuri defendants who were 
parties to the Land Acquisition Proceeding 
decided by the District Judge of Sylhet in 
his judgment Ex. 5-A dated 26th August 
1901. It is, therefore, I'es judicata as bet¬ 
ween the plaintiff and those defendants and 
also defendant No. 161 since he claims by 

purchase from th?33 defendants. The 
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plaintiff’s' evidence to prove his title to 
a 1/7th share of Taluk No. 85 is un¬ 
rebutted. The contesting defendants do 
not clainx anj^ right in that taluk and 
the other sharers in that fa/u/j do not dis¬ 
pute the extent of his share. Tlie omission 
to join two persons Benod Behari and Bon 
Behari, who according to plaintiff’s witness 
No. 5 have still their share in Taluk No. 
85 is not fatal to the plaintitf’s case on this 
issue. Prom the evidence of this witness 
it appears that their share is a part of the 
l/7th share in which defendants Nos. 174, 
175, 178, 186 and 177 also have an interest. 
Also their father Bepin Krishna was a party 
to the suit in which the plaintiff's father's 
right as owner of l/7lh share to eject Ahjal 
from the land of Sch. TV was establish- 
ed. 

But though we hold that the plaintiff has 
established his title to a l '7th share of 
Taluk No. 85 we hold that his claim to 
the lands in suit as appertaining to his share 
of that taluk is barred by limitation. Ad¬ 
mittedly the plaintiff, his father and his 
father’s vendor Juarmal never collected 
rents from any of the first 160 defendants, 
after the latter’s purchase of the property 
on the 29th October 1895, nearly seventeen 
years before the institution of this suit, e 
agree with the learned Subordinate Judge 
that having regard to the provisions of r. 2, 
O. XXIIl of the 0. B. C. the appellant 
cannot take advantage of the provisions 
of s. 14 of the Limitation Act and ^ in¬ 
clude the time occupied in the litiga¬ 
tion of the former 120 suits. The point 
that was most strongly pressed before us 
was that the defendants or their pre¬ 
decessors having once been tenants of the 
owners of the proprietary right in these 
lands, their possession could not be adverse 
until the tenancy was determined. On 
behalf of the respondents it is contended 
that the first 160 defendants or their pre¬ 
decessors never were tenants of the plaint¬ 
iff or his predecessors, it was also argued 
in the alternative that the general rule, 
that the possession of a tenant is that of his 
landlord does not absolutely preclude one 
vho enters as a tenant from subsequently 
holding adversely to his landlord and that 
the facts of the pre.sent ca.se are sufficient 
to bring it within the exception to which 
reference is made in Girls Chandra Gango- 
padhya v. Krishna De Nag (1). It is 

(1) 75 Ind. Cas. 325; 38 0. L. J. 266 M p. 271: 
(1921) A. I. R. (0.) 168. 




ROY I*. ATAL SINGH. 681 

further argued that if there was the rela¬ 
tionship of landlord and tenant between 
the parties it terminated; if not earlier, on 
the 15th December 1896 the date given as 
the cause of actions in each of tlie pre¬ 
vious 120 suits, the cause of action being 
staled to be “the possession of the principal 
defendant in the land claimed alleging 
his own rigid therein and denying that of 
the plaintiff." 

Therefore, on this issue of limitation the 
first question to be decided is whether the 
existence of the i-elalionship of landlord 
and tenant has been proved by the plaint¬ 
iff. The plaint and decree in yuit No. 9 
of 1854, Exs. 19 and 19 (u) though relied 
on by the plaintiff’ do not assist him on 
this point. The result of this litigation 
was that the plaintiff's predecessor obtained 
a decree in ejectment. We agree with the 
lower Court’s finding that the defendants 
in that suit must beheld to have been the 
predecessors-iu-interest of tlie defendants 

Nos. 1 to 160 in tliis suit. The result of that 
suit so far from creating a relationship of 
landlord and tenant between the parties 
would have been to destroy such a rela¬ 
tionship if it had existed previously. The 
provision in the decree that the defendants 
should not be ousted from their right as 
joted(n's if they were willing to pay rent 
is of no assistance to the iilaintiff’s con¬ 
tention that they became tenants after the 
decree. This provision would have enabl¬ 
ed the defendant to prevent tlie decree 
from being executed by attorning to the 
decree-holders. The allegation in para. 10 
of tlie plaint that the Cliowdhuries got 
possession of tlie decretal lands tliroiigh 
the Court is inconsistent witii the state¬ 
ment in the following paragraph that the 
defendants in Suit No. 9 of 1854 were 
allowed by the decree to retain possession 
of the land as tenants under the Chow- 
dhuries. The fact that the decree-holders 
got possession through the Court shows 
that the judgment-debtors did not lake 
advantage of the condition in the decree 
which would enable them to avoid eject¬ 
ment. If after the execution of tlie decree 
they retained or regained possession, such 
possession would be the ijossession of tres¬ 
passers and the plaintiff must prove attorn¬ 
ment by them subsequent to the execution 
of the decree. 

The next piece of documentary evidence 
in chronological order on which reliance 
is placed by the plaintiff-appellant to prove 
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tenancy is Ek. 5. This is a certified copy 
of the award under Regulation VII of 
1882, dated 29th August 1803. This award 
was made on an objection by the Chow- 
dhuries to the thalc proceedings of 18G2. 
In deciding the issue of title in favour of 
the Ghowdhuries the Deputy Collector made 
some remarks about their possession by 
realisation of rents through tenapts and 
also about the nature of the defendant’s 
possession which are favourable to the case 
for the appellant. But in the thak pro¬ 
ceedings the only question for decision 
was who had the proprietary right and all 
that was judicially decided was that those 
defendants who were predecessors of some 
of the first 160 defendants in this suit, had 
not proprietary rights. It was not a 
judicial decision that they were tenants of 
the Ghowdhuries and there are other re¬ 
marks in the award whicli support the 
respondents’ contention that those defend¬ 
ants were then holding the land not as 
tenants but in assertion of their own right. 

I hold, therefore, that this document is of 
very slight value as evidence of the alleged 
tenancy. 

The oral evidence of the plaintiff’s wit¬ 
ness to prove realisation of rents from the de¬ 
fendants Nos. Ito 160 and their predecessors 
by tlie Manipur Raj up to the Manipur War 
of 1891 has been disbelieved by the learn¬ 
ed Subordinate Judge in whose presence 
the witnesses were examined. After hear¬ 
ing the evidence read to ns we have come 
to the same conclusions. The evidence of 
these witnesses is contradicted by facts 
established by reliable evidence. There 
Can be no doubt that the Manipur Raj was 
out of possession during the time that 
• Government treated these lands as Ham 
lands from 1877 to 1882. In the judgment 
of the lower Court good reasons based on 
the evidence of independent witnesses 
examined by the plaintiff are given for 
holding that no rents were collected by the 
Manipur Raj after the release of the lands 
by Government in 1882. In addition to 
the evidence considered by the lower Court 
there is also a document which for reasons 
recorded on the order sheet, we have admit¬ 
ted in evidence at the hearing of the 
appeal though it was rejected at the trial 
This is a certified copy of a petition dated 
13tb Baisakh 1293 B'. S. There is an obvious 
mistake in date which should be 1294 and 
the corresponding correct date is the 2'5Hi 
April 1887. The document was relied on 
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by tlie plaintiff to prove the alleged parti¬ 
tion but it contains an admission which ia 
so favourable to the defendants on tl^e 
question of possession that we are surprised 
that objection should have been taken to it 
being made a part of the record. This peti¬ 
tion was filed on belialf of the Maharaja of 
Manipur and some of the Chowdhuries 
asking for a- general proclamation to 
inform the tenants, that rents were to 
be paid to the petitioners in consequence 
of the lands being relesed from being 
ilani lands. This petition makes it 
obvious that for some years after the Govern¬ 
ment ceased treating the lands as Ham, the 
Manipur Raj was unable to collect rents. 
This strongly coiToborates the other evi¬ 
dence on which the lower Court has based 
its finding that the plaintiff-appellant's 
predecessor-in-interest was not in posses¬ 
sion by receipt of rent from 1887 to 1891. 

This document also supports the respond¬ 
ents' case that there was no effective parti¬ 
tion between the co-sharers of the Estate 
No. 85 which resulted in the Manipur Raj 
obtaining separate possession of the lands 
in suit. The description of the pieces of 

land allotted to each co sharer indicates that 
the partition was a paper transaction and 
not an actual division of the land. The 
portions of land of each share are exactly 
equal in area. In a real partition there 
would have been some differences in area 
dependent on such considerations as the 
quality of the land, whether it was in 
occupation of tenants or not the nature 
of the tenancies and other matters. 
Further the boundaries given, except 
where they are the external boundaries 
of the land of the are not described 

by natural features or the names of the 
persons in occupation but as the land allot¬ 
ted to one of the other co-sharers. Such a 
partition could be demarcated by lines 
drawTi on a map but if these lines were 
shown by boundaries put up on the land 

the result would be that the line.s would 

% 

frequently cross holdings of the tenants. 
This would not have been the case if there 
had been a real partition between co-sharer 
landlords who were in passession by collec¬ 
tion of rent. Reliance is placed on the 
Land Acquisition Proceedings of 1903. The 
partition was then admitted by the plaint¬ 
iff's father and his co-:sharers but it was 
not in issue between them and the other 
claimants. This finding cannot operate as 
res judicata on the question of partition as 
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between the plaintiff and defendants in 
the present suit. It is unnecessary to 
add anything to the remarks in the 
judgment of the lower Court as to the 
unsatisfactory nature of the ^ oral evidence 
to prove the alleged i;)artition. lor the 
reasons above given, I agree with the find¬ 
ings of the lower Court that since the 
passing of the decree in Suit No. 9 of 1S51 
there was no relation of landlord and 
tenant between the plaintiff s predecessois 
and the predecessors of defendants Nos I 
to 160. It follows from this finding that the 
idaintiff’s suit is barred by limitation and 
that this appeal must be dismissed. 

I will, however, refer shortly to the more 
important of the other points that weie 
argued before us. There were long and 
able arguments on the alternative plea of the 
respondents that if a tenancy were proved 
nevertheless the possession of the princi¬ 
pal defendants became adverse more than 
twevle years before suit. The respond¬ 
ents having denied that they ever b^bi 
the land as the tenants would find it diui- 
cult, if they had failed in this contention, 
to establish conduct on their part which 
would have the effect of ouster and disseisin 
of their landlord. But they_ would have 
a strong case on their contention that the 
tenancy if it ever existed came to an end 
by disclaimer accepted by their landloril as 
was admitted in the plaints in the former 
120 suits. In para. 35 of the plaint in the 
present suit it is pleaded that the plaint¬ 
iffs father wrongly and erroneously based 
his cause of actions on an alleged denial 
of his title by the defendants and Iheir 
predecessors. It appears to me that this 
admission was more than a mistake of law 
but included an admission from which au 
inference of fact can be drawn that the ten¬ 
ants disclaimer had been accepted on the 
15th December 18'J6. There is nothing to 
rebut this inference and would hold, 
fore, that this alternative plea of the defend¬ 
ants also succeeds on this ground. 

Even if our finding on the main issues 
had been in favour of the appellants we 
should have had to dismiss the appeal 
against sevenil of the first 160 defendants. 
In the case of some, the appeal has abated 
owing to their deaths during the pendency 
of the appeal without an order being ob¬ 
tained setting aside the abatement. This 
appeal was heard in part before another 
Divisional Bench and during that hearing 
the appeal was dismissed as against the 
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first 160 defendants on the 4tli July 
1922. On 27th July 1923 that order was 
reviewed and tlie dismissal set aside as 
against all those respondents on whom 
the rule was served. The order of dis¬ 
missal still stands as against some re¬ 
spondents who were not served Avitli notice 
of the rule. It is contended that as the 
plaintiff in para. 3 of the plaint - alleged 
joint possession by tlie tenant defendants, 
the appeal when dismissed against some 
must }>e dismissed against all. But reading 
tlie plaint as a whole and more particular- 
Iv having regard to tlie fact that tlie land 
held by each of the first 100 defendants is 
specifically descrided in the Second 
Schedule, we liold that the appeal should 
not be dismissed on this ground against all 
these defendants though it would fail in res¬ 
pect of those specific plots where a respond¬ 
ent against whom the appeal is dismissed 
is shown as holding the land with anotlier 
respondent. But the learned Government 
Pleader who appeared for the appellant 
stated in his reply that he did not ask for a 
decree in ejectment against any of the first 
160 respondents but would be content with 
such a decree against defendant No. 161 
in the presence oftho.se respondents who 
are still parties to this appeal with a de¬ 
claration of title. 

On the findings of the lower Court as to 
issues Nos. 17 and 23 it would appear tliat 
even if others were successful, the plaintiff 
would not have been entitled to a decree 
to the whole of the land described in 
Sell. IT of the plaint. 

It is finally contended that the plaintiff 
should at any rate have been granted a 
decree against those defendants who filed 
solenainas in the lower Court. The facts 
as found at the conclusion of the judgment 
in respect of these solenamas were not 
disputed but it was urged that the provi¬ 
sions of O. XXlIf, r. 3 of the C. P. C. are 
mandatory and that the Court cannot refuse 
to record a compromise except where it 
is unlawful. We hold that in a case like 
the present where some only of the parties 
to the suit join in a petition of compromise 
the other parties are entitled to object to 
the compromise being recorded and if they 
show good cause the Court has discretion 
to refuse to grant a decree in terms of the 
compromise. On the facts found in the 
present case we hold that that discretion 
was properly exercised. 

For the.above reasons we dismiss this ap- 
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peal with costs to those among to princi¬ 
pal defendants Nos. 1 to IGl who have en¬ 
tered appearance in this appeal. 

Ghose, J. —The facts on which the 
suit was brought are briefl\' these: The 
lands in dispute are within honza Pathar- 
kandy appertaining to Estate No. 85 called 
Mahomed Jalal of the District of Sylhet. 
The predecessors of the defendants, who were 
Manipuris, occupied the lands sometime 
early in the last century, when they were 
covered by jungle, and brought them under 
cultivation. The owners of Estate No. 85 
were the Cliowdhnries of Ohayabari. The 
Local Government Officials claimed the lands 
as appertaining to Ham lands falling out¬ 
side the ambit of Estate No. 85. After 
protracted proceedings tlie Revenue Author¬ 
ities released the lands as appertaining to 
the estate of the Ohowduuries. Some of the 
Chowdhuries then brought a Suit No. 9 of 
1854 against the predecessors of defendants 
Nos. 1 to 160 and obtained a decree. Plaint¬ 
iff alleges that under that decree the defend¬ 
ants became the tenants of the Chowdh¬ 
uries and paid them rent. Disputes again 
arose at the time of the thak Survery when 
some of the Manipuris claimed the lands 
as fiam lands appertaining to Monza Tatir- 
band and not to Patharkandy. This dis¬ 
pute was decided in favour of the Chowdhu¬ 
ries by the Award dated the 29th August 
1863 (Ex. 5). In 1870-71 the Raja of Mani¬ 
pur State purchased l/8th share of tlie 
estate in execution of a decree against one 
of the Chowdhuries named Krishna Prasad 
and he purchased another l/50Lh share 
afterwards, by which the Raja became owner 
of l/7th share in the estate. It is alleged 
that there was an amicable partition amono* 
the co-sharers of the estate and the Rajabe^ 
came solely entitled to the lands in Sch 
II of the plaint by reason of the parti¬ 
tion. The Government again took posses¬ 
sion of the lands in 1877 as ilatti but sub- 
secpiently released it in J8S2. The Raja 
of Manipur continued in possession bv 
realizing rents till 1891, when he rose in arm¬ 
ed rebellion against the British Govern 
meat, as the result of which the territories 
of the S tate of Manipur as well as all the 

properties of the Raja were confiscated and 

conferred upon a new Raja, selected bv the 
Government, who was then a minor. ‘Dur 
ing the minority of the Raja an Adminis- 
^ator of the State was appointed by the 

iT\u ^^®rnment who took possession of 
all the properties including the share in 
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Estate No. 85 belonging to the former Raja. 
The Administrator sold the l/7th shars in 
the Estate No. 85 with the sanction of the 
British Government to one Juarmal Tushni- 
wal by a conveyance dated the 5th March 
1896. Juramal again sold that share to the 
father of the plaintiff by a kohala dated the 
6th of June 1896. Plaintiff’s father then 
applied for survey of the lands under the pro¬ 
visions of the Bengal Rent Act VIII of 1869, 
but that had to be abandoned on account 
of the resistance of the defendants who de¬ 
nied his right. Then in 1903 some lands 
were acquired under the Land Acquisition 
Act and plaintiff’s father claimed a share 
of the compensation money. This was re¬ 
sisted by some of the defendants in tliis 
case who alleged that they were the owners 
of the land. The learned Judge decided in 
favour of the plaintff s father. Plaintiff’s 
father brought 120 different suits in 1903 
and 1901 against the defendants separately 
for possession of the disputed lands which 

were subsequently withdrawn with liberty 
to bring fresh suit. On the 16th Septem¬ 
ber 1904 some of the defendants alleging 
that the lands are ilam lands of which they 
were the proprietors sold them to defend¬ 
ant No. 161. Plaintiff sa 3 's that the act of 
his father in bringing those 120 suits de¬ 
termined the tenancy of the defendants 
and their predecessors and he, therefore, 
brings this suit in ejectment. It is sufficient 
to saj’^ that the defendants deny plaintiff’s 
title and plead limitation, and they also 
deny that they were ever the tenants of the 
Chowdhuries of Chaj*abari or that they 
ever paid rent to them or to the Raja of 
Manipur. It is unnecessaiy to state other 
minor facts alleged. A large number of 
issues were raised in tlie Court below but 
the principal questions really fall into two 
groups:—(1) whether plaintiff’s title hi^ 
been established and (2) whether the suit 
is barred by limitation. 

The questson of title was argued under 
several heads. It can hardly* be disputed 
that the lands in Sch. I of the plaint 
appertain to State No, 85 and fall within 
Mouza Patharkandy. Next, as the Sub¬ 
ordinate Judge says, according to both par¬ 
ties the lands in suit are included within 
Sch, 1 of the plaint. His opinion that 
some of the dags cannot fall within the 
boundaries of Sch. I is based upon his 
view of the map prepared by the Commis¬ 
sioner, without any other evidence or ex¬ 
planation from the Cemmissioner, and 
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Bhould not, therefore, be accepted. The dis¬ 
puted lands must, therefore, be held to be 
within Estate No. 85. The Civil Coiirt 
Commissioner reports that all the lands in 
suit (i. e., Sch.; II) arc included in 
Sch. I of the plaint except part of dags 
Nos. 70, 125, 52, 8, 23 and almost the wliole 
of Dagr No. 71. The plaintili cannot, there¬ 
fore, claim those dags, and he does not do 
so before us. The Commissioner also re¬ 
ports that the lands of Sch. II with 
those exceptions are the lands included in 
the decree in Suit No. 9 of 1854. The Sub¬ 
ordinate Judge has refused to accept this 
part of the report on insuflicient grounds. 
No one appears to have taken any serious 
objection to the report of the Commissioner 
nor did the defendants examine him in 
Court and in the absence of any other evi¬ 
dence the Subordinate Judge ought to have 
accepted the report. If the lands in suit 
are the same as those in Suit No. 9 of 1854, 
the question of title would be res judicata 
if the parties were identical. The Subordi¬ 
nate Judge has found that the defendants 
in Suit No. 9 of 1854 were the predecessors 
of the principal defendants Nos. 1 to 100 in 
this case and I must accept that finding, 
which was not seriously controverted before 
us. The question is whether the plaintiff 
derived his interest from Krishna Prasad 
from whom he traces his title, and who was 
a plaintiff in Suit No. 9 of 1854. Krishna 
Prasad’s name also appears as one of the 
owners of Estate No. 85 in the thak State¬ 
ment (Ex. 18). The Kaja of Manipur purchas¬ 
ed the interest of Krishna Prasad which 
was said to be a l/8th share of the Estate 
(Exs. 9, 9A 9B, 15). Then it is alleged that the 
Kaja of Manipur purchased another i 5Gth 
sharemakinghistotal of l/7th. It is true tliat 
no document has been produced to prove 
the purchase of the l/56th share, but in 
all proceedings down to the present suit, 
the share acquired by the Raja of Manipur 
has been asserted to be l/7th in the presence 
of all the co-sharers in the estate without 
objection by any co-sharer. In the land 
acquisition case before the District Judge 
in 1903, plaintiff's father clamed 1/7 th share 
in the estate which was admitted by the 
co-sharers w’ho also claimed a share of the 
compensation money, and the learned 
Judge foCind that plaintiff's father was en¬ 
titled to that share. In this case also the 
co-sharers who gave evidence, (plaintiff’s 
witness No. 5 and No. 32) admitted that 
the share of the plaintiff is 1/7th and there 
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is no objection by any other co-sharer. 
Under these circumstances the Subordinate 
Judge seems to be wrong in holding that 
plaintiff has not been able to prove that the 
Kaja had acquired l;7lli sliare in the estate, 
ll must, therefore, be held that plaintiff has 
succeeded in showing that if he has got a 
good title, his share is 1 7th. Defendants 
urged that plaintiff has not legally obtained 
the interest of the Kaja of Manipur and 
the Subordinate Judge lias accepted that 
contention. There is no douljt that the 
Kaja of Manipur was deposed on account 
of rebellion and anew ruler of Manii)ur was 
selected. There can be no question that 
the Administrator took j>ossession of tliese 
X)roperties under tlie authority of Govern¬ 
ment with all other properties owned by the 
previous Raja of Manii)ur. Wliether the 
act of the British Government be called an¬ 
nexation and regrant or it amounted to sim¬ 
ple" depriving the previou.s Raja of his 
properly and conferring it on another, this 
was an act of Slate, the legality or validity 
of which cannot be questioned in a Civil 
Court. The Administrator, therefore, gave 
a good title to Juarmal Tushniwal by his 
conveyance of 5th March 1890 and the jdaint- 
itl’s father acquired a good title by his 
purchase from Juarmal to l/7th share of 
the estate. 

The plaintiff, however, cannot succeed in 
this suit unless he proves that he is solely 
entitled to tJie lands by reason of a i)aiti- 
tion among tlie co-sharers. This I think 
lie has failed to do. The earliest docu- 
anent in suppoi't of the partition is the peti¬ 
tion 1)3" the co-sharers of 1887 to theDeput}’ 
Commissioner, a certified copy of which 
was admitted as Ex. 1 in this Court but 
which had been rejected by the Trial Courts. 
That petition, however, does not show any 
partition b}’ metes and boamds nor does 
it contain the names of the tenants on the 
lands allotted to each co-sharer. This I 
think is not sufficient to prove that the lands 
in dispute fell to the shaieof the Raja of 
Manipur b 3 ’ paitilion. Besides in the con- 
ve 3 ’ance by the Administrator in favour of 
Juarmal there is no mention of any parti¬ 
tion and an undivided l/7th .share was pur¬ 
ported tube sold. It is contended by the 
plaintiff that the judgment of the District 
Judge in the land acquisition case ope¬ 
rates as res judicata on the question of par¬ 
tition in that case the plaintiff’s father 
was 2nd party claimant and some co¬ 
sharers in Estate No 85 were 3rd party 


GOPIKA RAMAN’ ROY V. ATAL SINGH. 


ROPIKA RAMAN ROY V. ATAL SINGH. 


636 

claimants and some of the defendants in 
this suit were 4tlx party claimants. The 
2nd and 3rd party claimants agreed that 
there was a partition. The -ith party claim¬ 
ants claimed the compensation money on 
the allegation that the lands appertained 
to their Tatirband. This was found 

against them and in favour of the 2nd and 
3rd parties. The 4th party Avere not in any 
way interested in the question of partition 
and no issue was raised as regards that as 
between those parties to the proceedings. 
The question cannot, therefore, be res judi¬ 
cata as against the defendants. Besides all 
the defendants Avere not parties in those 
proceedings. It is next urged by the plaint¬ 
iff that in the present suit two of the co¬ 
sharers examined by the plaintiff prove 
partition and the others do not object and, 
therefore, this should be accepted. But the 
difficulty in the plaintiff’s Avay is that in 
seeking to eject tenants (assuming for this 
purpose the existence of a tenancy) on the 
ground of forfeiture he must sIioav that he 
was the sole landlord. There is no evi¬ 
dence that the tenants ever accepted the 
plaintiff as their sole landlord by attorn¬ 
ment or that they Avere bound by the alleg¬ 
ed partition, on Avhich they became the 
tenants of the plaintiff alone. These de¬ 
fendants Avere admittedly on the land from 
long before the alleged partition and they 
cannot be bound by any amicable partition 
as allaged AAUthout their consent. If they 
AA^ere not so bound the denial of the plaint¬ 
iff’s right cannot operate as a forfeiture of 
the tenancy nor can the plaintiff alone seek 
ejectment. This is, of course, assuming that 
the alleged denial of the title of the plaint¬ 
iff, who Avas an assignee of the interest of one 
of the owners, could operate as a forfeiture, 
about Avhich there may be difficulty. The 
plaintiff, therefore, in my judgment is not 
entitled to ejectment and on that grormd 
his suit must fail. 

The question of limitation must then be 
dealt Avith. This question as raised may be 
divided into tAA'o heads. First, w’hether 
defendants Nos. 1 to 160 Avere tenants on 
the land ; and secondly, if so, whether the 
plaintiff's right to the land has been barred 
by limitation on account of the events which 
have taken place. With regard to the first 
point, it cannot be disputed that if those 
defendants were not tenants the suit is bar¬ 
red by limitation as against all the defend- 
^ts. The plaintiff’s case is that the re- 
* lationship of landlord and tenant was es- 
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tablished between the predecessor of the 
plaintiff and the predecessors of the 
fendants Nos. 1 to 160 by the decree in Suit 
No. 9 of 1854. The relation of landlord and 
tenant haAung been once established no 
limitation can commence to run against 
the plaintiff by reason of any alleged ad- 
A’erse possession by those defendants, as the 
possession of the defendants could not have 
been adverse to the plaintiff. Adverse pos¬ 
session against the plaintiff only commenced 
from the date Avhen the defendant No. 161 
purported to purchase the proprietaiy in¬ 
terest in these lands on the 16th September 
1904 and the suit being Avithin tAvelve years 
from that date is not barred by limitation. 
The effect of the decree in Suit No. 9 of 
1854 requires careful consideration. That 
suit Avas brought by some of the proprietors 
having 11-annas odd share inMouza Pathar- 
kandi against the predecessors of defend¬ 
ants Nos. 1 to 160 in Avhich the other co- 
sharers of Palharkandy Avere made defend¬ 
ants on the allegation that tlie co-sharer 
defendants AA’ere in collusion A\*ith the main 
defendants. In the plaint after stating the 
history of the disputes Avith regard to the 
property they asked for possession of a 
ceratin quantity of land as their share of 
the total area and for mesne profits* 
They valued the suit according to the actual 
value of the disputed lands and claimed 
Rs. 2,781 as mesne profits. The 
ing portion of the decree runs thus ^"yTha^ 
the suit be decreed, awarding the plaintiffs 
Rs. 1,235-6*6 as mesne profits for the yearn 
1258 B, S. to 1260 B. S. till the time they do 
get possession. It is also ordered that as 
long as the defendants are ready and aviU- 
ing to paj' the rents according to the legw 
rates of the village they should not be 
ed from their right as jotedar^ 
the defendants do pay to the plain tilm tne 
mesne profits due to them (the rest deals 

with costs). It seems to be reasonably clear 

upon a proper construction, that this decree 
did not constitute the relationship ^ 
landlord and tenant between the parties. 
The suit \A’as for ejectment and 
profits. I’his AA'as decreed but the condition 
as to ejectment was that as long as the d®* 
fendants are ready and willing 
rent they should not be ejected. 
is absolutely no evidence that the defend¬ 
ants expressed any willingness to P^T 
rent to the plaintiffs or that they had ever 
paid rent. The plaintiff relies on the ob¬ 
servations in the award in the thak pro- 
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ceedings (Ex. 5, dated 29th August 1863) 
and contends that his predecessors did 
collect rents from the defendants. The 
observations are these:—‘‘Then they (the 
plaintitfs) instituted a suit in Court for 
possession and mesne profits and after 
obtaining decree got possession through the 
Court amin and realised rent from nearly 
all the tenants according to Act X of 
1859, which were all confirmed by the 
Appellate Court. The above boundaries 
all agree on local enquiry. The plaintiff’s 
right and possession are, therefore, undoubt¬ 
edly established.” The dispute which the 
thak Authorities had to decide was whether 
certain lands were to be included in the 
thak map of mouza Patharkandy or Tatir- 
band, to which latter Mouza defendants 
allege the lands appertain. The dispute 
was raised between the owners of the two 
mouzas and apparently two ancestors of 
some of the defendants claimed the lands 
as within Tatirband. This claim was 
negatived. But assuming that the observa¬ 
tions in the decision of the Deputy Collector 
are evidence against the defendants, it is 
not shown that the plaintiff had recovered 
rents from the predecessors of these defend¬ 
ants. On the other hand it shows that the 
plaintiffs got possession through the Court 
amin or in other w’ords executed the decree 
for ejectment as against the predecessors 
of the defendants. There is the further 
evidence on which the plaintiff relies that 
the Raja of Manipur had a catchari there 
and rents were realised on his behalf. 
But there is no definite evidence that rent 
was ever realised from the any of these de¬ 
fendants. Admittedly the plaintiff or his 
immediate predecessors had never collected 
rents. The evidence, therefore, does not 
establish the relationship of landlord and 
tenant between the parties. It is true that 
in this country the relationship of landlord 
and tenant is not constituted only by ex¬ 
press contract. It was observed in the case 
of Nityanund Ghose v. Kissen Kishore (2); 
“Here it is a very usual thing fora man to 
squat on a piece of land, or to take into 
cultivation an unoccupied or waste piece of 

land. Tenancy in a great many Districts in 
Bengal, commences in this way, and where 
it does BO commence, it is presumed that 
the cultivator cultivates by the premission 
of the landlord, and is under obligation to 
his landlord to pay him a fair rent, when 
the latter may choose to demand it.” In 
(2) W. R. (1861) A?tXRuI. 82. 


the present case, however, neither of the 
parties averred a tenancy in Suit No. 9 of 
1854 but the Court directed that the defend¬ 
ants should not be ejected if tliey were 
willing to pay rent. It is stated in para. 
10 of tlie plaint in this suit that 
tlie Cliowdhuries (i. c., the proprietors; got 
possession of the decretal lands through 
Court and in the next paragraph it is 
alleged that tlie defendants were allowed 
under the decree to retain possession as 
tenants and they and their friends and 
relations whom they brought on the lauds 
of Sell. I of the plaint were holding 
the lands as tenants under the proprietors 
and had been paying them rents. There 
is no documentary or any other reliable 
evidence as to the payment of rent by any 
of the defendants and in my judgment the 
effect of tlie decree is not what the 
plaintiff contends. If tlie option given to 
the defendants in the decree was never 
exercised, and tliere is no evidence that 
the relationship of landlord and tenant 
was never established. If that is so the 
defendant’s possession would be adverse all 
along and the plaintiffs suit is barred by 
limitation. 

It is contended on behalf of the plaintiff 
that the defendants throughout claimed a 
raiyati interest in the lauds and never the 
proprietary right. They alleged that they 
were tenants under Government and as 
Government released the lands in favour 
of the plaintiff's predecessors, plaintiff 
stands in the same relation to the defend¬ 
ants as the Government was according to 
them, and, therefore, the defendants cannot 
set up an adverse title as proprietors 
against the plaintiff. In other words it is 
contended that the defendants have at 
most acquired the limited interest of* 
riayats which they had set up and plaintiff 
is, therefore, entitled to the proprietary 
interest. But the defendants claimed they 
were proprietors directly under Govern¬ 
ment of the lands which were claimed as* 
Ham and it appears that the money due 
to Government for Ham lands is considered 
as revenue and not rent. This contention 
of the plaintiff does not appear to be 
sustainable. The plaintiff relied on the case 
cf Jugdeo Wai'ain Singh v. Baldeo Singh 
(3) and contended that the possession of 

(.3) 71 Ind. Cas. 981; 49 I. A. 399; 36 C. L. J. 499* 
3 P. L. T. C05; (1922; A. I. R. (P. C.) 272; 32 M. L. 
T. 1; (1923) M. W. N. 361: 2 Pat. 38; 27 C. W N 
925; 45 M. U J. 460 (P. C.). 
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the defendants could not he adverse to me tliat that case lays down the rule that if 
the plaintiff. It was, however, found in that a tenant during the continuance of the ■ 
case that tliere was no malikandari which tenancy sets up a claim adverse to the 
the defendants clauned and as the mehal landlord to his knowledge the Statute of 
had all along been held in thika, if the Limitation would begin to run against the 
thikadar failed to collect the rent from landlord from that time on the question 
any individual tenant it would not create of title. Reliance is next placed on the 
adverse possesssion against the i^roprietor observations in Giris Chandra Gango- 
(see page 412). Mere non-payment of rent padhaga v. Krishna De Nag (1) whereat 
by a tenant would not create adverse posses- page 271* this passage occurs: “When the 
sion even if the mehal had not been let out tenant thus disclaims the title of the 
in thika, but the tenancy must first be landlord, claims title in himself, and the 
established. That case, therefore, has no landlord has notice of that fact, it has the 
application to the present case. effect of an ouster and disseisin, even 

This is sufficient to dispose of the appeal, though this has happened during the con- 
But it is necessary to deal with another tinuance of the term.” With the gretest 
point which has been elaborately argued respect, I find myself unable to accept 
before us and about which there seems to be that proposition. In my judgment the true 
some divergence of judicial opinion. It is view is that the tenant himself cannot 
contended by the learned Vakil appearing during the term by any act or declaration 
for defendants Nos. 1 to 160 that even if of his disseise the landlord, fie may by 
those defendants were originally tenants of repudiating the landlord’s title during the 
the plaintiff's predecessors, adverse posses- term, forfeit the term, but the landlord 
sion would commence as against the land- is not bound to take advantage of the 
lord when the tenant set up an independ- forfeiture, and his estate cannot be affect- 
ent title in themselves to the knowledge ed. In my opinion the principle that a 
of the landlord. In support of this pro- tenant cannot cause the Statute of Limita- 
position several cases have been cited where tion to run against his landlord by giving 
this opinion seems to have been expressed, notice to him of an adverse title during 
but which need not be referred to in the term, is illustrated by the decisions of 
detail as appears that none of them is a the Judicial Committee in Beni Parshad 
binding decision on the point, if analysed. Koeri v. Dudhnath Roy {S) and in Raja 
Itis, however, urged that the Judicial Com- Muhammad Mumtaz Ali Khan Mohan 
mittee has laid down the law as contended Singh (6). It is argued that those cases do 
in the case of Ram Chunder Singh v. Madho not apply as there the tenants claimed only 
Kumari (4). In that case it does not appear an interest higher than what they were 
that any relationship of landlord and entitled to and did not claim title in 
tenant was found to have existed between themselves. But to my mind that does 
the parties w'hen the defendant set up an not make any difference in principle and I 
adverse claim. It was held in a previous think: that the Statute of Limitation runs 
suit brought by the plaintiff against the against the landlord only when the relation* 
predecessor of the defendant for coxnpensa- ship of landlord and tenant has determined 
tion money deposited in Court that the and the landlord is entitled to take 
defendant had no valid right to the land possession. 

and that he was allowed to hold the It is next contended by the defendants 
subordinate tenure by the mere sufference that limitation should commence to run 
of the superior holder. This decision was from December 1896 when the defendants 
held to be binding on the question of denied the relationship of landlord and 
title between the parties in the subsequent tenant and so incurred a forfeiture, ft 
suit for ejectment. When the defendant must be borne in mind that no rule of 
pleaded ad vers possession in the subsequent forfeiture is enacted by Bengal Act VIII of 
suit their Lordships were of opinion that no 
adverse possession was proved to have 
existed until the institution of the previous 
suit when the claims of both parties were 
undoubtedly advei*se. It does not seem to 

(4) 12 O. 484; 12 A. 188; 9 Ind. Jur, 474; 4 Sar. 

P. 0. J. 666;I6 Ind, Deo. (n, s.) 329 (F. C.), 
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1869 by which the tenancy in the present 
case is governed. In the absence of any 
such provisions the rule of Knglish Law 
has been applied to such cases: Nizaynud- 
din V. Mamtazuddin (7). This case has been 
referred to with approval by the Privy 
Council in the case of Maharaja of Jeypore 
V. Rukmini Pattamahadevi (8), where their 
Lordships observe (at j)age li8) that the Law 
of England is embodied in s. Ill of the 
Transfer of Property Act. Assuming that 
the tenants renounced their character as 
such in 1890 and that worked as a for¬ 
feiture of the tenancy, the question is when 
the tenancy determined. The answar to 
this in my judgment is, when the plaint¬ 
iff’s father .brought the previous 120 
suits in ejectment in 1903 and 1901, which 
act showed his intention to determine the 
leases. That a lease is not determined until 
the landlord does some act sliowing his 
intention to determine the lease is support¬ 
ed by Naurang Singh v. Janardan Kishcre 
Lai Shighid) and Moti Lai Pal Choirdhury v. 
Chandra Coomar Sc7i (10), and as it is tlie 
privilege of the landlord cither to take 
advantage of a forfeiture or not it cannot 
be held that adverse possession of the 
tenants commences against the landlord 
from the date of renouncing the tenanc>\ 
The suit having been brought within 12 
years from 1903 would not, therefore, be 
barred. There is, however, one aspect of the 
question of limitation which I think we 
need not consider in detail. It is whether 
under Art. 143 of the Limitation Act 
plaintiff’s suit for possession should fail as 
having been brought more than 12 years 
after the forfeiture was incurred. It 
seems that the suit for possession would 
be barred under that Article. But the 
plaintiff says that he does not want to 
eject the tenant defendants and w'ould 
be satisfied if his title is established as 
against defendant No, 161 and a declara¬ 
tion is made that he is entitled to rent from 
defendants Nos. 1 to 160. If it had been 
found that the defendants. Nos. 1 to 160 w’erc 
tenants of the plaintiff the question whether 

such a decree might have been made 

« 

(7) 28 C. 135; 5 C. W. N 263. 

(8) 50 Ind. Cae. 631; 46 I. A. 109; 36 M. L, J. 
643; 7 A. L. J. 552; 29 C. L. J. 528; 21 Bom. L. R. 
655; (1919) M. W. N. 271; 23 C. W. N. 889; 26 M. L. 
T. 16; 49 M. 589; 10 L. W. 381 (P. 0.). 

(9) 41 Ind. Gas. 952; 45 C. 469; 22 C. W, N. 312; 
27 0. L. J. 277. 

(10) 60 Ind. Oaa. 312; 24 C. W. N. 1. 


■\vould have to be considered. The appeal, 
however, fails on other grounds. 

There remains one other point to dispose 
of and that is whether the appeal abated in 
its entirety as some of the defendants had 
died and ' their representatives were not 
brought on the record in time and also 
because the appeal was given up against 
some other defendants. As the defendants 
hold distinct plots of land which have 
been separately described in the plaint I 
do not think that the whole appeal should 
abate on those grounds but the claim with 
regard to some plots must be dismissed. 
The appeal against the heirs of defendants 
Nos. 73. 115 and 119 was given up in 

June 1920. Defendants Nos. 54,82, 116 
and 133 had died, the appeal against them 
abated. Tlieir lieirs were brouglit on the 
record by an ex parte order on application 
made by appellant on the 18th December 
1922. the abatement was not set aside. 
The appeal, therefore, against them must 
fail. On the 4lh July 1922 the appeal was 
dismissed against all tlie defemlants Nos. 
1 to 160 by another Division Bench. On 
review the order of 4th July 1922 was set 
aside by an order dated the 27lh July 1923 
except with regard to some of the defendants 
on whom the notices of the application for 
review w’ere not served. Those defendants 
are 17 {ka\ 27, 37,44, 48, 76 and 121. The 
appeal against them also must stand 
dismissed on that ground. For the above 
reasons the appeal as well as tlie suit must 
stand dismissed with regard to plots Nos. 56, 
92, 118, 45, 64. 112, 19. 28, 36. 41, 60. 98 on 
this ground alone. 

I agree that the appeal fails and must be 
dismissed with costs. 

z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal against Okder No. 232 of 1923. 

February 18, 1924. 

Present: —Mr. Justice Phillips and 
Mr. Justice Odgers. 
CHINNAKOZHANDAI NAINAR 

AND OTHERS—DEFENDANTS NoS. 1, 2 AND 4 

—Appellants 
versus 

ANANTA VIJAYA NAINAR— Plaintiff— 

Respondent. 

Civil Proctdurt Code (Act V of lOOS), $. D, 0, 
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V, 63—Claim suit — Judgmciil-dehlor imi>lcaded as party 
— Findiu'j as to title, whether res judicata between 
claimant and judgment-debtor. 

Iq a suit \in(ler O. XXI, r. 03 of the C. 1'. 0. the 
claimant objcctcn', who was tlie plaintiff, impleaded 
the execiitioa-('reditor and also the judgment-debtor 
as parties to the suit, and prayed for a declaration 
that the i)n)perty in <lisputo wliich had been pur¬ 
chased by him frt)m the judgment-debtor belonged 
to him and was not liable to be attached in execution 
of the decree obtained by the execution-creditor against 
his judgment-debtor. The judgment-debt(»r admitted 
the plaintiff's claim but the execution-creditor con¬ 
tested it and the suit was dismissed, it being held 
that the sale in favour of the plaintiff was not valid. 
In a 3ubse<i.uent suit between the plaintiff and the 
representative of the judgment-debtor: 

Held, that the validity of the sale-deed in favour of 
the plaintiff had been put in issue in the previous 
suit and that the question having been decided against 
the plaintiff the finding operated as res judicata be¬ 
tween the plaintiff and the representative of the 
judgment-debtor. 

Dwarka Das v. Kameshar T^rnsad, 17 A. 60; A. W. 
N. (1895) 3;8Ind. Dec. (s', s.) 360 and .Yami/an 
V. Aiyasami Heddi, 31 Ind. Cas. 188; 30 M. 602; 20 
M. L. J. 728, relied on. 

Phul Kumari v. (jiutnshijam Misra, 35 C. 202; 12 
C. W. N. 16.); 35 I. A. 22; 7 C. L. J. 36; 5 A. L. J. 
10; 17 M. L. J. 618; 2 M. L. T 506; 10 Bom. L. K. 1 
(P. C ), distinguished. 

Appeal against the order of the Court of 
the Subordinate Judge, Cuddalore, dated 
the 14th April 1923, in Appeal No. 25 of 1923, 
presented against the decree of the Court of 
the District Munsif, Gingee at Tindavanam, 
in Original Suit No. 73 of 1921. 
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niitted plaintiff’s claim, which was disput¬ 
ed successfully by the attaching creditor. 
If plaintiff did not wish to put in suit bis 
title against his vendor, he should not 
have impleaded him and asked for a dec¬ 
laration of title. The case in Phul Kumaii v. 
Ghanshyam MisTa (1) relied on by respond¬ 
ent was one in which the judgment-debtor 
was not a party and the distinction bet¬ 
ween such a case and one in which the 
judgment-debtor is also impleaded is point¬ 
ed out very clearly by Sir John Edge, C. 
J., and Banerji, J., in Dwarka Das v. 
Kameshar Prasad (2) and w'e may also refer 
to Narayan Singh v. Aiyasami Reddi (3). 

In our view the prior decision is clearly 
res judicata as between plaintiff and Bhadra- 
bahu and appellants-defendants are the 
latters’ representatives-in-interest and con¬ 
sequently it is also res judicata as against 
them. 

The appeal must, therefore, be allowed and 
plaintiff's suit dismissed with costs through¬ 
out. 

V. N. V. 

z. K. Appeal allowed. 

(1) 35 C. 202; 12 C. W. N. 169; 35 I. A. 22; 7 C. L. J- 

36; 5 A. L. J. 10; 17 M. L. J. 618; 2 M. L. T. 506; 10 
Bom. L. k. 1 (p. C.). , . 

(2) 17 A. 69; A. W. X. (1895) 3; 8 Ind. Dec. (s.s.) 
369. 

(3) 31 Ind. Cas. 188; 39 M. 602; 29 M. L. J. 728. 


tXLttr STXGH V. BAGHUKANDAtT. 


Messrs. C. Padmanatha Iyengar and T. E. 
Ramabhadhi'achariar, for the Appellants. 

Mr. K. S. Krishnaswami Iyengar^ for the 
Respondent. 


JUDGMENT. —We think that ^ the 
Subordinate Judge was wrong in holding 
that Bhadrabahu was merely a pro forma de¬ 
fendant in the prior suit (No. 1021 of 1915). 
In this suit brought by plaintiff under 
O. XXI, r. 63 of the C. P. C., Bhadrabahu 
was added as defendant and after setting 
out the sale by the latter to plaintiff the 
plaint asked for a -declaration that the pro¬ 
perties belonged to plaintiff and that they 
were not liable for the decree in execution 
^hich they were attached. The suit was 

of jurisdiction at the 

ovWPt valun*^^^^ properties. We are. 
T^inion that plai .intiff put in issue the 
thesale-de«i..d in his favour, and 
to this effect actually framed, 

open to either Qiefendant to impeach 
Iv ^taliditv of the and we cannot 

that the was not in issue 

■ the plaintiff ni^*^^hadrabahu, merely 

Bhadrabahu ad- 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 578 of 1923. 

August 1, 1924. 

Present: —Mr. Justice Mukerji. 
LALLU SINGH and others—Defendants 

—Appellants 
versus 

RAGHUNANDAN and others— 
Plaintiffs and Defendants—Respondents. 

Mortgage—Redemption—Trees planted by morigagtt, 
whether can be removed by him—Civil Procedure Code 
(Act V of 190S), s. 11 —Res judicata— Decision on 
not arising on pleadings. 

A mortgagee is entitled to make any use he like* 
of the land in his possession. If be grows any crop 
on it he o-an cut it away before handing over the 
land to the mortgagor. BimiJarly, if he plants aDf 
trees on the land he is entitled to remove the tree* 
before handing over the land to the mortgagor on 
redemption, [p. 691, col. l.J 

Where a particular issue does not arise on the 
pleadings of the paiiies and is not framed in espies* 
words and the parties are not aware that they 
to adduce evidence in support or rebuttal of seen 
issue, a decision arrived at on such issue does not 
operate as res judicata, [p. 691. coL 2J 
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Second • appeal against a decree of 
the Subordinate Judge, Jaunpur, dated 
the 2nd of January 1923. 

Mr. Kumuda Prasad, for the Appellants. 
Mr. S. A. Haidar, for the Respondents. 
JUDGMENT.— This appeal raised 
somewhat important questions of law. The 
plaintiffs are the respondents Nos. 1-4. 
The remaining respondents were more or 
less pro forma defendants in the suit, out 
of which this appeal has arisen. The 
principal defendants are the appellants 
sued for redemption of a mortgage made 
in 1889 which was supplemented by a 
mortgage of 24lh July 1895. Tlie total 
mortgage-money for the two mortgages 
is a sum of Rs. 100. The original mort¬ 
gagors were two persons Sahai and Jokhii. 
Hahai’s line is extinct. The plaintiffs are 
the son and grandson of Jokhu. The 
mortgage was made in favour of one Shiv 
Kumar whose son and grandsons are the 
defendants Nos. 1 to 3. 

Various defences were raised. It has 
been found by the Court below that the 
plaintiffs are entitled to redeem, but the 
appellants are entitled to cut away the 
trees that they have planted after the 
mortgage. The defendants contended that 
they being the zemindars, the tenancy 
which was mortgaged has lapsed to them 
and that no right of redemption is left. 
For the respondents it is contended that 
the trees should be handed over with the 
land. Taking the respondents' case first, 
it seems clear that the mortgagees were 
entitled to make any use they liked of the 
land they had in their possession. If they 
grew any crop they could cut it away be¬ 
fore handing over the land. Similarly, if 
they planted any trees thej’’ would be en¬ 
titled to remove the trees before handing 
over the land to the plaintiffs. The cross¬ 
objection, therefore, has no force. 

Coming to the defendants’ appeal, the 
facts seem to be these. Jokhu and Sahai 
were the original mortgagors and Sahai’s 
line is extinct. It appears that in 1915 
Jokhu's sons Raghunandan and Rama took 
forcible possession of the lands from the 
mortgagee. The mortgagee, Shiv Kumar, 
brought a suit for possession. The defend¬ 
ants Raghunandan and Rama, being sons 
of Jokhu, thought it best to raise a plea 
of want of legal necessity for the mort- 

e . The case was heard by a learned 
if and he framed the following issue 
among others:— 


m 

“Is the mortgage dated 1889 genuine ? 
What was the necessity for which it was 
made "? 

In deciding this issue he came to the 
conclusion that Sahai was the sole tenant 
of the holding mortgaged and, therefore, tlie 
sons of Jokhu could not impeach the mort¬ 
gage made by Sahai. As to Jokhu’s mort¬ 
gage the leained Munsif remarked that the 
mortgage hatl been made by two persons 
and it is not likely that it would be made 
for any immoral i^urposes or as a reck¬ 
less transaction. It will be noticed that 
there is no issue as to whether Jokhu or 
Sahai was the sole tenant of the land. No 
such issue arose on the i)leadings. It does 
not appear from the judgment tliat Shiv 
Kumar, iii any way. liad denied in the suit 
the right of Jokliu to the lenanc\’. The 
issue quoted, in any case, does not indicate 
that the parties knew that they had to 
adduce any evidence as to whether Sahai 
was the sole tenant or Sahai and Jokhu 
were both tenants of the land, rnder the 
circumstances the tinding of the learned 
Munsif does not operate are res judicata. 
The learned Suhordinate Judge was wrong 
on this point. Sucii being the case, it fel¬ 
lows that we must take it that Sahai and 
Jokhu were both tenants of the land. 
Further, it is to be noted that the mort¬ 
gage was taken from both and it does not 
lie in the mouth of the mortgagee or his 
descendants to dispute the title of the 
mortgagors at the date when mortgage was 
made. 

The next point urged is that Sahai having 
died, his tenancy lapsed to the zemindar. 
For, it appears that the mortgagee was also 
the land-holder of the land mortgaged to 
him. It is urged that on the death of Sahai, 
his brother’s son Jokhu, who died after him, 
could not succeed to the tenancy as he was 
not sharing in the cultivation of the hold¬ 
ing at the time of Sahai’s death. It has 
been found that Jokhu and Sahai died be¬ 
fore the present Tenancy Act came into 
force. When Sahai died the land con¬ 
stituting the holding was held by the mort¬ 
gagee. It is, therefore, argued that at the 
date of the death of Sahai Jokhu cannot 
be said to have been sharing in the culti¬ 
vation of the holduig. In my opinion this 
contention is not correct. It is true that 
even Sahai himself was not cultivating 
the tenancy at the time he died. But the 
possession of the mortgagee was the posses¬ 
sion of both Sahai and Jokhu It mustj 
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t.lierefor(^,'He taken that at Lhe time of Sahai’s 
death Jokhu was sharing in the cultivation 
of the holding with the deceased, in this 
view, there would be no dilhculty in the 
way of Jokhu's succeeding to the interest 
of Sahai 

In my opinion there is no substance in 
this appeal and it must fail. 

The appeal and the cross-objection are 
both dismissed Avith costs which will in¬ 
clude Counsel’s fees in this Court on the 
higer scale. 

z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appr.\l from Appellate Decree No. 2329 

OF 1921. 

Februaiy 21, 1924. 

Present : —Mr. Justice Suhrawardy and 

Mr. Justice Chotzner. 

CHANDI CHURAN LAW— Plaintiff- 

Appellant 

versus 

HAMID ALl AND OTHERS— Defendants — 

Respondents. 

Bengal Tenancy Act (VIII of 1885), s. 5S (8 )— 
Abatement of rent—Reduction in area settled—Burden 
of proof. 

In a suit for rent where the defendant claims abate¬ 
ment of rent, he must prove what the area settled 
with him was and the reduction therein. He can 
claim abatement only to the extent of the reduction 
proved by him, [p. 692, col. 2.] 

Raj Kumar Protap Saha v. Lai Singh, 5 C. L. J. 
538, relied on. 

Ajeb Mullick v. Felai Mullick, 28 Ind. Cas. 498; 21 
C. L. J- 309, distinguished. 

Appeal against a decree of the Sub¬ 
ordinate Judge, First Court, Tipperab, 
dated the 27th July 1921, affirming that of 
Munsif, Fourth Court at Camilla, dated the 
22nd of December 1920. 

Babus Noi'endra Chandra Bose and 
Sytendra Nath Mitter, for the Appellant. 

Babu Satindra Nath Roy ChoudhiiH, for 
the Respondents. 

JUDGMENT. —This is an appeal by 
the plaintiff in a rent-suit. The defend¬ 
ant claimed abatement and this was granted 
by both the Courts below. The Munsif 
allowed a reduction of 4 annas from the 
amount of the annual rent and the Sub¬ 
ordinate Judge granted a total reduction of 
Re 1-14-9* The learned Judge pointed out 
in the course of his judgment that the 
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onus of proving that he was entitled to 
abatement was upon the defendant and 
that what he was required to prove was 
firstly the area on which the present rent 
was assessed, and secondly, the area now 
in his possession. Both these facts were 
established by the plaint itself, so it was 
open to the defendant to avail himself of 
the admission therein made. In para. 2 of 
the plaint it was stated that the rent was 
assessed on a reputed area of 4 kani gds 
Avhile in the schedule it was said that the 
present area Avas 3 kani 13 gds and 2 hags. 
It, therefore, folloA\-ed that the defendant was 
on these admissions entitled to abatement 
as indicated above. On appeal it is con¬ 
tended that the area as given in para. 2 
of the plaint Avas estimated by guess and 
that on the principle laid down in the 
case of Raj Kumar Protap Saha v. Lai 
Singh (1) the plaintiff was entitled to realise 
the rent claimed. It is further pointed 
out that in paia. 4 of the written state¬ 
ment the defendant admitted that there Avaa 
no measurement at the time of settlement 
and, therefore, in the absence of any evi¬ 
dence toshoAv that therehasbeen any decrease 
in the area he should not have been given 
any abatement. On behalf of the respondent 
reliance is placed upon the case of Ajeb 
Mullick Y. Felai Mullick (2) AA'here upon the 
interpretation of the kabuliyat it was held 
that the landlord Avas entitled to obtain 
additional rent for access land. That case 
is, howwer, distinguishable, for the simpl® 
reason that the decision was founded upon 
the construction of the kabuliyat^ but here 
there is no such document. Section 52 (o) 
of the Bengal Tenancy Act provides 
for cases where the tenant is entitled to 
reduction of rent. In the present case it 
is plain from the defendant’s own admission 
that he has not succeeded in showing what 
the area settled with him was or that there 
has been any reduction in that area e^ 
cept in so far that a portion of the la^ 
had been acquired by the District Boarf. 
To that extent only, therefore, can he claim 
abatement. . 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and that of the Court of first in* 
stance restored with costs in all the Court* 

z. K. Appeal allomtd. 

(I) 5 C. L. J. 538. 

(3) 28 Ind. Cas. 498; 21 C. L. J. 309. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Second Civil Appeal No. 451 op 1924. 

November 27, 1924. 

Present: ^Mr. Dalai, J. C. 

Musammat DILAN— Pi^vintiff— 

Applicant 

versus 

RAM BHAROSEY and another— 
Defendants—Opposite Party. 

Limitation Act {IX of 1908), s. 5—Appeal presented 
beyond time—Negligence of Counsel—Extension of time 
—Sufficient reason. 

The fact that an appeal is presented beyond time 
owing to ths negligence and forgetfulness of Counsel 
is not a sufficient reason for indulgence under s. 5 of 
the Limitation Act. 

Appeal against a judgment and dec¬ 
ree passed by the District Judge, Fyzabad, 
dated the 30th July 1924 in Civil Appeal 
No. 6 of 1924, modif 3 dng that of the Addi¬ 
tional Subordinate Judge, Sultanpur, dated 
the 29th November 1923. 

Messrs. A. P. Sen and S. M. Ahmad, for 
the Applicant. 

Mr. M. Wasim, for the Opposite Party. 

ORDER,—I take a very strict view of 
the law of limitation because if a point 
is stretched once there mil be no limit as 
to how far it should be stretched. In the 
present case admittedly the appeal was 
presented after the period of limitation. 
The period of limitation expired on 30th 
October and it was not presented till the 
4th November. The explanation is that 
the learned Counsel • gave it in the office 
for a report on 24th October and forgot all 
about it until the 4th of November, mainly 
because the 24th October till the 30th 
October were holidays. This is not a sufli- 
cient reason for indulgence under s. 5 of 
the Limitation Act. I hold that the peti¬ 
tion of appeal is time-barred and dismiss 
both the petition of appeal and this peti¬ 
tion. However, I make no order as to 
costs. 

Z- K. Ajypeal dismissed. 
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CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees Nos. 1855, 
2236, 2266. 2372, 2427, 2428, 2604, 2605 of 

1921 AND Nos. 329, 330. 395, 412, 413, 451, 
956, 957, 1062, 1063, 1476, 1477, 1801, 1802, 
1893, 1894 OF 1922, 419, 420, 450, 463, 1811 
to 1814, 1874, 1180, 1209 and 1210 of 

1922 WITH (Cross-Objections in Nos. 419, 

420 AND 450). 

July 17, 1924, 

Present: —Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Graham. 
PRASANNA KUMAR RAY and others 
—Defendants—Appellants 

versus 

Kumar ARUN CHANDRA SINGHAb 
BAHADUR AND others—Plaintiffs— 

Respondents. 

Bengal Tenancy Act (VllI of 1886), ss. 106, 105A 
—Suit for settlement of fair and equitahle rent — 
Duty of .Judge—Rate mentioned in kabxdiyat, w/ie- 
ther binding—of principle decided—Appeal, 
whether lies—Construction of ducument -Language of 
document not ht suit, whether caii be considered. 

To construe the words of a particular docximent 
whioh is in suit, the language of other documents 
not in suit cannot be called in aid. [p. 695, col. 1.] 
Wliere the decision of tlie Special Judge arising 
out of a suit under s. 105 of the Bengal Tenancy 
Act does n»)t merely settle a rent but involves some 
question of principle as to the basis upon which rent 
is to he ssttled it is appealable to tlie High Court, 
[p. 69S, col. 2.] 

The provisions of s. 105 of the Bengal Tenancy 
Act are applicable not only where iif) rent has been 
fi.Ked but also where the rent has been fi.xed by an 
agreement of parties, fp. 698, col. 2.] 

Aktowli V. Tarak Nath Gho.'te, 17 Ind. Cas. 266; 16 
C. L. J. 328; 17 C. W. N. 774 and -Jojendra Mohan 
Das y.Jannki Nath Saha, 36 Ind. Cas. 795; 21 C. W. 
N. 427, followed. 

Where the landlord has invoked the provisions of 
8. 105 of the Bengal Tenancy Act he cannot contend 
that the Judge is necessjjrily bound in lixing the rent 
to adhere to the rate mentioned in the knhuliyat. 
The Judge must take tins rate into account; but if 
he finds that a .strict adherence to the rate men¬ 
tioned in the kabreliyat would make the rent in excess 
of what he considers a fair and equitable rent, lie is 
bound by the terms of the sex^tion to so adjust the 
rent, irrespective of any contract between the parties, 
as to make it just and equitable. [p. 699, col. l.J 
Matnngini Dassi v. Ram Das Mullick, 7 C. W. N. 
93, distinguished. 

Appeal against a decree of the Special 
Judge, Noakhali, dated the 2l8t of April 
1921, affirming that of the Assistant Settle¬ 
ment Officer of that District at Feni, dated 
the 24th of April 19l9. 

Babus Charu Chandra Biswas, Panchan 
Ghose, Giris Chandra Banerjee, Hemendra 
Kumar Das, Jogesh Chandra Ray, Bhagi* 
rath Chandra Das, Sure.sk Chandra 
Taluqda7', Mohendra Kumar Ghose, Jitendra 
Kwetr Sen Gupta Suresh Chandra Taluk- 
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War, Sanh>sh Kumar Bose, Bepin Chandra 
Bose, Siibodh Chandra Hoy Chondhury, 
Mahendra Kumar (ihose and. Ham Deyal 
De, for the Appellant. 

Balms ('ham Chandra Biswas, Girija 

ro.'^j?nu( Hay Choudhury, Jitendra Kumar 
Sen Gu]>ta, Kttyendra Ciiandra Choudhury, 
Bhagirath Chandra Ijas Maity, Apuiha 
Chai'an Mookeriee, O. L. Kostgir, Hadha 
Benode Pal, Snresh Chandra Tolukdar 
and dilahendia Kumar (jhose, for the Re¬ 
spondents. 

JUDGMENT. 

In S. a. Nos. 242 of 1921 and S. A. Nos. 419 
AND 420 OF 1922. 2230 of 1921, 2372 of 1921, 
412and413 of 1922,1855 of 1921. 329 and 
330 OF 1920, 2427 of 1921, 2605 of 1921, 1801 
AND 1802 OF 1922, 395 of 1922. 1470 and 1477 
OF 1922, 1893 AND 1894 of 1922, 950 and 957 
OF 1922, 1002 AND 1003 of 1922. 

Greaves, J. —These ar>peals are appeals 
by the tenants in suits by their landlord, 
under the provisions of s. 105 of the Bengal 
Tenancy x\ct, claiming additional rent in 
respect of additional area. The Assistant 
Settlement Officer in the First Court de¬ 
creed the suits and held that for measuring 
the additional lands a pole or nal of 16 
cubits should be employed, the landlord 
appealed against the decisions of the Assis- 
tant-Seltlement Officer in so far as he de¬ 
cided that the pole (tr nal to be employed 
for measurement should be a pole or nal 
of 16 cubits. The landlord's contention 
was that according to the true construction 
to be placed upon the dowl in the various 
suits the pole or nal to be employed was 
one of 14 cubits and the Special Judge 
who heal'd the appeals has agreed with 
this contention. These appeals are direct¬ 
ed against this decision and this is the 
only point which arises in these appeals. 
The Special Judge disposed of all these 
appeals by reference to a judgment which 
he "ave in another case, which is net 
under appeal, in which the same point 
arose and he has incorporated that judg¬ 
ment in his judgments in all the cases 
from which these appeals arise. The doivls 
in all the cases are, we are told, substan¬ 
tially the same and the appeals have been 
argued on this basis but the Doivls bear 
different dates between the years 1259 B. S. 
and 1280 B. S. and in Appeals Nos. 1476, 
1477 1801 1802 and 1893 of 1922 the dowls 
bear aL ^before the year 1267 B. S. The 
two appeals first argued before us were 

Jlos. 419 and ^20 of 1922 so it will be con-. 


venient to refer to the Dowls of these two 

appeals. . 

Those who appeared in the other appeals 

all adopted the arguments advanced on 
behalf of the appellants in Appeals Nos. 419 
and 420 of 1922 and in some cases supple¬ 
mented these arguments but although in 
some cases reference was made by *uem 
to the dowls of their particular appeals it 
was not suggested that there was any 
material difference in the Doivls so as to 
affect the point arising in these appeals. 

The dowl kahuliyat in Appeal No. 419 of 
1922 is dated the 11th Magh 1259 (23rcl 
January 1853) and the interest thereby 
created is a taluki interest. The Dowl 
to the land being settled as being 
mehal in own cultivation (mehal khas knoa 
khasta) in possession of self and 
according to the measuren)ent of 1249-1250 
B. S. made by a pole of 16 cubits of lo 

inches each, 4/cawis odd. Some discussion 
arose as to the meaning of the words fc/ioa 

khasta " in own cultivation " and it 
suggested that it meant that the 
mediate interest, that of the ialukdt^t 
having come to an end the tenants on tne 
land were paying their rent direct t® 
zemindar but there is no evidence of this 
and we must, I think, take the words as 
meaning that the lands were being cultivat¬ 
ed by the zemindar either through ryms 
or by hired h.bour. The words cannot be 
strained to mean of necessity cultivation 

by ryots. i. *. iUa 

The document further states that jne 

land was suiveyed by the Amin during 

the Ekandaz Survey as appertaining to 

khod khasta and that it was measured by 

a pole of 16 cubits of 18 inches each, anci 

found lo measure 5 kanis odd. Tlie docu¬ 
ment concludes with these words which 
have caused the present controversy. 

“ If on fresli measurement excess lanci 
be found I (that is the tenant of the talulc) 

shall pay separate rent for the 

ing to the khod khasta nal and khod khasta 

rate of the Pergana.*’ . 

It will he convenient to state again the 
point in controversy which arises 
words. The appellant tenants contend that 
“ Ar/iad khasta" nal means the nal or pole 
of 16 cubits used in the previous measure¬ 
ment of 1249-1256 and also used at the 
time this dowl was executed; the 
respondent contends that the words ^tioa 
khast" nal mean a n/oli nal or pole oi 

14 cubits, 
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The Special Judge has, as already stated, 
accepted the landlord’s contention finding 
that the words "'khod khast ” in the expres¬ 
sion “/c/ias khod khast" in the early part 
of the dowl has not the same meaning as 
the word “ khod khast " appearing in tlie 
concluding words of the Dowl before tlie 
words “ pole ” and “rate." He says that 
if it had been intended to measure excess 
lands for the purpose of assessing addi¬ 
tional rent with a 16 cubit nal (which was 
the nal used for measuring taluks) there 
would have been no need to use the words 
that the excess area would be measured 
with khod khat nal and assessed at khod 
khasta rate and he holds that these words 
mean the pole and rate applicable in the 
case of cultivating ryots. 

He concludes his judgment by recording 
this finding “on a consideration of the 
entire evidence, oral and documentary, I 
hold that khod khast nal meant the nal 
applicable to ryots and such nal was 14 
cubits of 16 inches." It was not suggested 
before us that if evidence was admissible 
to prove the meaning of "khod khast" 
there was no evidence to support this 
finding although it was suggested that 
there was no finding that in 1259 B. S. 
there was any ryoti nal in their zemindari. 
Of course in second appeal, not having our¬ 
selves seen the evidence, we must in default 
of any contention to the contrary assume 
that there was evidence to support this 
finding. I cannot, however, but think from 
a perusal of the judgment of the Special 
Judge that he has relied on some evidence 
which should not have been relied on. I 
mean by this to refer to his reference to 
other dowls, for clearly the language of 
other documents not in suit cannot be called 
in aid to construe the words of a particular 
document which is in suit. 

If the question to be decided in these 
appeals is a question of fact this finding is 
binding on us in second appeal but if the 
question is one to be determined on the 
construction of the dowls alone this is a 
question of law and falls for us to decide. 

The Special Judge has referred in his 
judgment to a previous decision of this 
Court in Appeal from Appellate Decree 
No. 2468 of 1886 and this has been pressed 
on us on behalf of the appellants as having 
already decided the point arising in these 
appeals and it will be convenient to refer 
to it now. 


The question there was the same as arises 
in these appeals, namely, the size of the 
measurement pole to be used in measuring 
excess lands held in Talukdari beltlement 
The doivl in that case which was of 1267 
B. S. contained this provision. 

“Should upon fresh measurement the 
area of the land be found to be in excess 
of that specified in tlie lease, we shall pay 
rent for the same separately at the Fergana 
khod khast rate and standard of measure- 


ment." . , .. 

It was contended in that case on behalf 

of the landlord that the standard of mea¬ 
surement used for ryots should be applied 
whilst the tenant-defendant contended that 
the standard of measurement should be the 
same as that applied in ascertaining the 
area of the taluk. 

This Court accepted the tenant s conten¬ 
tion The Court was inlUienced in its de¬ 
cision by the fact that the acceptance of the 
landlord’s contention involved applyingone 
standard of iTieaj>ur6nient to ascsrlain if in 
fact there was excess area and if excess area 
was found another measurement in order to 
ascertain the area to be assessed to rent 
but the main ground for the decision was 
the finding of fact of the District Judge 
that the standard of measurement for ryots 
was not settled in the zemindari until 
some years after the dowl in suit which was 
dated^l267. U seems to me, therfore, that 
this decision docs not lielp us as it was 
really arrived at upon the finding of fact 
arrived at on the evidence in that case. 
^Moreover we have not the doicl which was 
in suit before us and wc do not know what 
it contained apart from the passage cited in 
the jud^iTicnt. nicviu conloiition 

on behalf of the tenants in these appeals 
was that llie Special Judge was wrong 
in saying that the word khod khast at the 
end of the dowl meant something different 
from the meaning to be attributed to the 
word in the earlier part of the dowl and it 
was urged that as a 16 cubits pole was used 
in measuring what was de.scribed as khod 
khast land at the time the doiul was execut¬ 
ed. the words “according to the khod khast 
nal" must mean that the same standard of 
measurement was to be applied mr the 
purpose of measuring any excess land for 
tlie purpose of assessing additional lent. It 
was further argued that there was no evi¬ 
dence and no finding that in 1-aJ B. 6. 
there was any yial of 14 cubits m use in 
the zemindari and that in the absence of any 
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such evidence or finding the words '"khud 
khast naV' must refer to the nal of 16 cubits 
which was used for measurement at tlie 
inception of the tenancy. On behalf of the 
landlord it was said that the appeals were 
concluded by the finding of fact to which, 
I have already referred, and we were refer¬ 
red to the cases of Nafar Chandra Pal 
Chowdhury v. Shnkur Sheikh (1) and Kristo 
Das Law v. Abdul Karhn (2) as to the dis¬ 
ability of this Court, in second appeal, in 
interfering with this finding. The appli¬ 
cability of these cases depends on whether 
the matter before us is merely a question 
of construction of the douis upon the docu¬ 
ments themselves or whether evidence was 
necessary and, therefore, admissible to de¬ 
termine the meaning to be attributed to the 
words "'khod khasta nal" in the dowls. The 
cases above referred to did not depend 
upon the construction of any document. 

We were further referred to Chatenay 
V. Brozilian Submarine Telegraph Co. (3) as 
authority of the proposition that the meaning 
of words is a question of fact. But here 
again it has first to be determined whe¬ 
ther extrinsic evidence is necessary and, 
therefore, admissible' to determine the 
meaning of the words “/f/iod khasta nal" 
in the dowls. If such evidence is admis¬ 
sible then doubtless we are bound by the 
finding of fact of the Special Judge. 

It was further urged that as there were 
no appeals against the additional rent 
allowed to the landlord the appeals were 
futile unless there was a remand but I do 
not think there is an 3 jthing in the point 
as the basis of calculation was assailed and 
if this falls the calculations based thereon 
must necessarllj’fall. 

The rest of the argument addressed to 
us on behalf of the landlord rested on the 
meaning to be applied to the words “fc/iod 
khast nal" and was based on extrinsic evi¬ 
dence. It seems to us unnecessary to deal 
with this as, if extrinsic evidence is admis¬ 
sible, the landlord is entitled to rely on 
the finding of the Special Judge in his 
favour as to the meaning of the words 
'^khodkasht nal". It is now necessary to 
return to the dowls themselves. I cannot 
find that anywhere in the earlier part of 

(1) 51 Ind. Ca5. 760; 46 C. 1S9; 23 O. W. N. 345; 
9 L. W. 552; 45 J. A. 1.3 (P. C.). 

(2^ 62 Ind. Cas. 474; 25 C. W. N. 328; 34 C. L. J 

(1891)1 Q. B. at 79 p. 85; 60 L. J. Q. B, 295; 63 
L, T. 739; 39 W. R. 65. 


the dowls the words **khod khasta** or 
"khod khast" are used in connection with 
the words nal. All that is stated is that 
the land to be demised which had formerly 
been (as appears from the documents) let 
out as a patni taluk Avas then in the 
zemindar s possession and was "mehal kkas 
khod khasta" that is vacant land in self- 
cultivation and that when this land was 
measui'ed between 1249 and 1256 (presum¬ 
ably for the purpose of creating the former 
patni taluk Avhich had come to an end) a 
pole of 16 cubits Avas used. I think all 
that can be gathered from this is that a 
pole of these dimensions Avas used pre¬ 
sumably Avhen the former patni taluk vf&B 
created. 

The document then proceeds that 
had formerly been held as the patni taluk 
of Sitaram Sen but now Avas in self-culti¬ 
vation had (presumably for the purpose of 
creating a new patni taluk) been again 
measured Avith a pole of 16 cubits. I do 
not think that from these words it ca^ ^5’ 
inferred that the 10 cubits pole is the /cnoa 
khast pole or nal. I only infer from the 
AA'ords that the 16 cubits pole was the pole 
used Avhen a patni taluk Avas created and 1 
can infer nothing else. The result is that 
you have, I think, nothing in the douis 
themselves to guide you as to the meaning 
of the expression "khod khasta nal ana 
I think, therefore, that evidence aa’bs admis¬ 
sible to show Avhat the expression ‘ Knod 
khasta nal" meant in this zemindaT^^ 
The Special Judge had found upon the 
evidence that it meant a pole of 14 cubits 
and I think that this is a finding of fact 
Avhich is binding on us in second apP?®|* 

There is this additional argument ItliinK 
in favour of his decision, namely, that the 
word, khodkhast as applied to val must, 

having regard to the position of the words, 

have the same meaning as it has 
in connection with the word rate and I fina 
it difficult to attribute to the Avords "khod 
khasta rate of the Pergana" the meaning 
we are asked to put upon them, n^eiy, 
that this is the rate which appears in the 
the douis as the rate charged for knoa 
khasta land. In the result we dismise 
these appeals and with costs, lieanng fee 
Rs. 16 in each case to the appearing res¬ 
pondents. 

In No. 2604 of 1921. 

Greaves, J*— This is an appeal by the 
tenant. The landlord sued under alvh or 

Ant fiTOlD 
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holder of a taluk additional rent in respect 
of excess area found on measurement and 
asking for the settlement of fair and equit¬ 
able rent. The claim was allowed and the 
rent fixed by the Assistant Settlement 
Officer; the tenant appealed against the 
assessment to the Special Judge on the 
ground that lands of another taluk (No. 
2012) had been wrongly included in his 
taluk in arriving at the excess area and in 
assessing rent. The Special Judge found 
against the tenant's contention holding that 
there was nothing to show that lands of an¬ 
other taluk had been included. The Re¬ 
cord of Rights was in the landlord’s favour 
and the presumption raised by the entry 
therein has not been displaced. 

It issaid, however, on the tenants' behalf 
that both Courts wrongly refused to direct 
production of certain c/n’ttas and khatiaus 
and to direct that the chittas should be 
relied by local investigation, and that an 
application requiring the plaintitf to file the 
dowl of taluk No. 2012 was wrongly refused. 
The Special Judge finds as to the first ap- 
lication that it was made to the Assistant 
Settlement Olficer on the day of the trial 
and that it was not pressed and as to the 
second application that it was made after 
the evidence was closed and that it was 
rightly rejected and that the objection was 
frivolous and that tliere was no reason to 
disbelieve the dowl filed by the landlord. 
The appeal is concluded by the findings of 
fact of the Special Judge and we think that 
the two applications to which I have refer¬ 
red were rightly rejected. 

The appeal is dismissed with costs one 
gold mohur to the appearing respondents. 

In No. 22GG of 1921. 

Greaves, J,—This is an appeal by a 
tenant and the first point raised in the 
appeal is the same as that raised in Appeal 
No. 419 of 1922 and in the other appeals 
heard along with that appeal. Tiie other point 
raised is that the Court below has allowed 
the landlord additional rent wit’nout assign¬ 
ing any reason for so doing. The num¬ 
ber of this case in the First Court was 
15532 and the First Court has found as 
regards the first point that exces.s land is 
to be measured by nal of a 14 cubits which, 
it finds, is the measurement of the khnd 
khasta iiaL The Dowl in this case recog¬ 
nised a distinction between the khnd 
kkast rate and the talulci rate; so clearly 
in this case, having regard to the finding 
of fact of tha First Court which was not 
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displaced in appeal, (and indeed I am not 
sure that there was any appeal on this 
point by the tenant to the lower Appellate 
Court as the appeal to tliat Court was by 
the landlord against the additional rent 
allowed) and also having regard to the 
construction of the doivl itself, the stand¬ 
ard of measurement was righly fixed at 14 
cubits. As to the second point, the First 
Court allowed as the fair rent for the ex¬ 
cess land Rs. 24-14-5 which was consider¬ 
ably less than might have been allowed, had 
the whole of excess, whicli calculated at 
the rate prevalent in the Pergayia amounted 
to Ks. 49-15 0, been allowed. The lower 
Appellate Court allowed an additional rent 
of Rs. 5-14 but even tliis is less tlian what 
might have been allowed by some, i.e.,Rs. 19; 
so it is not apparent wliat grievance the 
tenant has except that no reason was given 
by the lower Ai^pellate Court for allowing 
the increase of Rs. 5-14-0 but tliat Court 
lias fixed what it considered the fair rent and 
as the total rent fixed as the fair rent does 
not exceed 50 per cent., of the gross assets 
we do not see that the tenant has any 
real complaint. The appeal fails on both 
points and is dismissed with costs one gold 
mohur to the appearing respondents. 

Cros-s-objections in Appeals Nos. 419 and 
420 AND 450 OF 192?, AND Appeals Nos. 1180 
OF 19i2, 1209 AND 1210 OF 1922, 450 AND 451 
OF 1922, AND 463 OF 1922, 1811-1814 of 1922 
AND 1874 OF 1922. 

Greaves and Graham, JJ.—Tliese 
three cross-objections and the appeals are 
by the landlord who applied under the 
]).ovisions of s. 105 of the Bengal Tenancy 
Act for the settlement of fair and equitable 
rent in respect of tl:e excess lands found 
on the measurement of certain piitni taluks 
held by the defendants. The question 
wliich arises in the cross-objections and 
appeals is as to how the amount of rent in 
respect of these excess lands is to be cal¬ 
culated. The Courts below in fixing the 
rents have not given the full amount of 
rent which would result from calculating 
what the rent would be if the whole of the 
excess area found on re-measurement was 
assessed for rent at the rate mentioned in 
the dowl kabuliat but have fixed what they 
considered a fair and equitable rent in the 
circumstanees. The landlord contends that 
he is entitled to have the rent assessed in 
accordance with the contract contained in 
the dowl kahuliyats, although I understand 
him to be willing that where the rent for 
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excess land added to the original jama 
exceeds 50 per cent, of the gross assets, the 
total rent plus the amount to be allowed 
for excess area should not exceed 50 per 
cent of the gross assets. 

The covenant bv the tenant in the vari- 
ous (lowJ kabuliyats is to Q.\\ intents and 
pui'poses the same, namel\% that where in¬ 
crease of area is found upon fresh measure¬ 
ment, he will pay rent for the same ac¬ 
cording to the measurement and rate men¬ 
tioned in the doivl. It is not, I think, 
necessary to refer to the details in all the 
appeals for we only have to decide the 
principle which is to be followed in making 
the calculation of the rent payable by the 
tenant for the excess area found on measure¬ 
ment, but it will be convenient to make two 
references to illustrate the point. 

In No. 419 of 1922 the Assistant Settlement 
Officer, basing his measurement on a pole 
of 16 cubits, found the excess to be 1 
drone 2 kanis 2 krants And calculating this 
at the kabuliyat rate allowed the full 
amount of Rs. 51-1-9 but the Special Judge, 
basing his measurement on a pole of 14 
cubits, found the excess to be 1 drone 7 kanis 
9 gds. 3 karas 2 krauts which calculated at 
the kabuliyat rate would make the rent 
payable for the excess land Rs. 66-11-0 but 
instead of allowing this amount the Judge 
has allowed only Rs. 58 although this 
added to the existing rent of Rs. 133-8-3 
makes the total jama less than 50 per cent, 
.of ihe gross assests which amount to 
Rs. 419-7-9. 

Again in No 1180 of 1922 although, accord¬ 
ing to the calculation of the Assistant 
Settlement Officer, the rent for excess area 
calcTilated at the kabuliyat rate amounts 
toRs. 52-3-6, only Rs. 8-6 0 has been allowed 
and the Special Judge, although the rent 
for excess area on his calculation should 
be Rs. 68-1-6, has only allowed Rs. 14 al¬ 
though this added to the existing rent 
makes the total jama less than 50 per 
cent, of the gross assets which amount to 
Rs. 336-12-4. 

In Appeal No. 451 of 1922 another point 
arises, it being urged on behalf of the 
landlord that there has been too large a 
deduction made for nalayek or waste land 
and the same point is made as has been 
referred to above that rent should have 
been allowed for the whole excess area 
found by measurement at the kabuliyat 

rate which would amount to Rs. 133-11-0 
whereas the Assistant Settlement Officer 


has allowed Rs. 93-7-0 and the Special 
Judge Rs. 103. It is noticeable in this 
case that if a larger allowance had been 
made the total jama would have exceeded 50 
per cent, of the gross assets. 

A further objection is raised to the ad¬ 
mission of Ex. A, a chitta khatian which it 
is said was put in after the case WM 
closed w'ith the result that the plaintiff 
could not adduce rebutting evidence. It 
appears that the amount of waste land was 
questioned in the written statement and 
that the landlord, therefore, had notice 
of the contention supported by Ex. A and 
we think, therefore, that the landlord should 
have called evidence on the point and that 
Ex. A was rightly admitted, this being so 
there is nothing in the point raised as to 
area of tlie w’aste land allowed being 
excessive. 

The main contentions Praised in these 
appeals on behalf of the tenants were (1) 
that no appeal lay as the decisions of the 
Courts below merely settled the rent and 
(2) that in any case in proceedings under 
s. 105 of the Bengal Tenancy Act the As¬ 
sistant Settlement Officer and the Special 
Judge Avere not bound by any contract 
tween the parties but could fix a rent which 
they thought fair and equitable. Ho far 
as the first point is concerned we think that 
an appeal lies as the question to be decided 
involves not merely deciding wliat rent i? 
payable but deciding the question of the 
principle to be followed in arriving at the 
rent payable; It is true that the point involV" 
ed does not fall expressly within any of the 
issues set out in s. 105A of the Bengal 
Tenancy Act and the cases seem to show 
that where these questions arise an app^l 
lies to the Court, but we think that if the 
decision of the Special Judge does not 
merely settle a rent but involves as 
here some question of principle as to 
the basis upon which rent is to be settled, 
the decision of the Special Judge is appeal- 
able to this Court. 

As regards the second question it has 
held that the provisions of s. 105 of the 
Bengal Tenancy Act are applicable not only 
where no rent has been fixed but also where 
the rent has been fixed by agreement of 
parties, Aktowli v. Tarak Nath Gkose (4)i 
Jogendra Mohan Dasr. Janki Nath Saha (5). 
Consequently it seems to us that where, as 

(4) 17 Ind. Cas. 266; 16 0. L. J. 323; 17 C. W. N 
774 
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here, the landlord has invoked the provisions 
of s. 105 he cannot contend that the Judge 
is necessarily bound, in fixing the rent, to 
adhere to the rate mentioned in the 
kabvliyat. No doubt the Judge would take 
this into account but we think that if he 
finds that a strict adherence to the rate 
mentioned in the kabuliyat would make 
the rent in excess of what he considers a 
fair and equitable rent he is bound by the 
terms of s. 105 to so adjust the rent irrespec¬ 
tive of any contract between the parties, as 
to make it just and equitable. The case of 
Maiungini Dassi v. Rom Das MvUick (6) 
which is said to support the contrary view 
was not a suit unders. 105 of the Bengal 
Tenancy Act. We think, therefore, that it 
was open to the Special Judge to adopt 
tlie course which he did and that lie 
was not bound to allow enhancement at the 
full rate provided in tlie contract. This 
disposes of the cross-objections which aie 
to be dismissed with costs to be paid to 
the appellants and of the appeals which are 
dismissed with costs, hearing-fee Rs. 16 in 
each case to the appearing respondents. 

In 8. A. Nos. 1855 of 1921, 2236, 2372 
OF 1921, 412 419, 420 of 1922, S. A. Nos. 
2266 OF 1921, S. A. Nos. 329 and 330 of 
1922, S. A. Nos. 2427 of 1921, 2428, 2604 .and 
2605 OF 1921, 1801, 1802 of 1922, S. A. Nos. 
395 OF 1922, S. A. Nos 956 and 957 of 1922, 
S. A. Nos. 1062 AND 1033, 1476 and 147/, 
1893 and 1894 OF 1922. 

Appeals by tenants defendants. 

Graham, J.— The main point involved 
in these is appeals the const.uction to be 
placed upon certain dowl kabuliyais and the 
question is what the parties thereto intended 
when they provided that excess lands found 
subsequently in posseseion of the tenants 
should be paid for “according to the khod 
khasta nal and rate of the Pergana . 

Exhibit 26 which has been referred to as 
an example of those dowls concludes with 
the following passage. “If on fresh measure¬ 
ment excess land be found, I shall pay sepa¬ 
rate rent for the same according to the 
khod khasia naf and rate of the Pergana . 

The controveivy centres round the mean¬ 
ing of these words. For the tenants ap- 
pellants it has been argued that they mean 
the nal of 16 cubits which was used for 
measiirement at the lime when the tenures 
were created while on behalf of the land- 

(6) 7 C. W. N, 93. 


lords respondents it was urged tliat the 
words indicate a standard of measurement 
different from that referred to in the 
earlier part of tlie dowls and tliat what 
they meant was tlie raiyali nal of 14 cubits. 

It is unfortunate that tliese documents 
should have been drawn up in sucli a way 
as to leave the matter in doulit and tlie 
fact that different Courts liave decided 
differently as regards tlie meaning of the 
words in question in similar kahuliyuts 
shows tliat the matter is not free from diffi¬ 
culty. There is much to lie said for both 
points of view. In favour of tlie tenants’ 
contention the following arguments may be 
advanced. 

1. The prima facie probability that the 
same nal and rate, which were used at the 
creation of the lenures, would be used for 
the purpose of ascertaining and assessing 
excess area. 

2. The improbability on the other hand 
that the parties could liave contemplated 
the use of a different nal for measuring 
excess area, the effect of which would be 
to introduce complications, as held in the 
judgment of this C'ourt in 1887 Avhen the 
same question arose in connection with 
I'imilar dowl kabuliyat.-i. If tlie landlord’s 
contention is accepted, it will involve first 
a measurement according to the taluki 
standard of measurement to a.scertain 
whetlier tlie land held by the defendants 
is in excess of the area covered liy their 
leases, and then in respect of exci'ss land 
so ascertained, a settlement of rent after 
ascertaining the excess area bya re-measure¬ 
ment upon entirely different principles. 
It is arguable that the parties could not 
have contemplated such a complicated mode 
of proceduie. 

3. The length of the taluki nal has 
been twice mentioned in the dowl as 16 
culiils, and if the intention had been that 
excess lands should be measured with a 
different nal of 14 cubits, it might have 
been expected that this would he clearly 
stated. 

On the otiier hand, there is a great deal 
of force in the view taken by the learned 
Special Judge that if the intention had been 
that the same nal should be employed, 
nothing would have been easier than to 
say that the nal to be used for excess land 
would be as aforementioned, the word 
"atra" )r some similar word being employed 
for this purpose. 
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For the sake of judicial consistency it 
might be urged that we ought to adopt 
the same view that was held by this Court 
in 1887. But, as my learned brotlier has 
pointed out, the decision on that occasion 
was based mainly on tlie lindiiig arrived 
at in the Court of first appeal that the 
khod khasJity ovraiyati nal came into exist¬ 
ence under special circumstances at a 
period years later than the agreements 
entered * into. The position is different 
here, as we have no such evidence be¬ 
fore us. 

On the whole, therefore, on a considera¬ 
tion of all the facts and circumstances, I 
see no reason for holding that the conclu¬ 
sion arrived at by the Special Judge is 
erroneous and I agree that these appeals 
should be dismissed. 

z, K. Appeal dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Execution of Decree Appeal No. 59 

OF 1924. 

November 22, 1924. 

Prc5ent.--Mr. Ashworth, A, J. C. 

LACHHMAN DASS and another— 

J udgmest-Debtors—Appellants 

versus 

Masammat PART API— Decree-Holder— 

Respondent. 

Civil procedure Code (Act V of WOS), s. 60 (c)-- 
'Agriculturists,' meaning of. 

An ngriciilturist is not a person who obtains his 
livelihood otherwise than by cultivating himself or 
tiirough his servants, even if he may have some sort 
of interest in a field or two. 

Appeal against an order of the Subor¬ 
dinate Judge, Partabgarh, dated the 1st 
September 1924. 

Mr, H. N. Das, for the Appellants. 

Mr. Wasi Hasan, for the Respondent. 

JUDGMENT.— The appellants Debi 
Din and Lachhman Dass, father and son, 
appeal from the order in execution of the 
Subordinate Judge of Partabgarh, direct¬ 
ing the sale of their house in execution of 
a decree, on the ground that it belongs to 
them as agriculturists. There is no reliable 
evidence that the appellants are agricul¬ 
turists, and they did not come into the 
witness-box on their own behalf. They 
produced three witnesses to prove that they 
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were agriculturists. One is the patwari, 
but he can only state that Debi Din is 
entered in the remarks column of the Jehasra 
as a partner of two persons Jagdeo and 
Jaikaran. There is no specification of the 
appellants’ interest in these fields, and the 
fields are small being 6 biswas and 8 bis- 
wansis onl 3 y Another witness, Umaid 
Singh, states that he has given Debi Din 
two bighas of land, but this evidence is 
not supported by any entry in any patwarVs 
papers. Another witne.ss, Jagmohan, speaks 
of cultivating IJ bighas of his land. The 
same objection attaches to his evidence. 
It was for the appellants to prove that they 
were agriculturists, and this onus has not 
been sustained hy the evidence. An agri¬ 
culturist is not a person who obtains his 
livelihood otherwise than by cultivating 
himself or through his servants, even if he 
may have some sort of interest in a field 
or two. In all probability, if appellants 
have any interest in these fields, it is not 
as agriculturists. The evidence for the 
decree-holder is explicit that the appellants 
earn their livelihood otherwise than by 
agriculture. I consider that the lower 
Court was right in rejecting the contention. 
This appeal is, therefore, dismissed with 
costs. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 670 of 1923. 

July 22, 1924. 

Present: —Mr. Justice Mukerji and Mr. 

Justice Dalai. 

CHANDER SEN— Plaintiff—Appellant 

versus 

MOHAR SINGH— Dependant— 

Respondent. 

Civil Procedure Code (Act V of J008). 0. VI^ r. 17 
—Affra Tenancy Act (II of mi), ss. 16 S—Svti 
for profits under s. 16J^—Plaint indicating s. 
Amendment of plaint. 

The nature of a suit is indicated by the allegation 
made in the plaint, and not by quoting a section m 
the plaint which does not apply, (p. 701, col. 1.1 

Where the plaint in a suit for profits which falls 
properlv under s. 161 of the Agra Tenancy 
quotes‘s. 165 of the Act, the irregularity should M 
flowed to be cured by an amendment, [itidj 

Second appeal from a decree of the Disj 
trict Judge, Badaun, dated the 23rd of 
February 1923. 
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Messrs. P. L. Banerji and U. S. Bajpai, 
for the Appellant, 

Dr. K. iV./Catju, for the Respondent. 

JUDGMENT, —The judgment of the 
learned District Judge is entirely untenable. 
The suit out of which the appeal arose 
was for profits brought by a co-sharer 
against a son of a deceased lamhardar. 
The lamhardar was not the lamhardar lor 
the whole mahal but he was the lamhardar 
for a ten-hiswa patti. The plaintiff accord¬ 
ingly described the defendant and his late 
father as co-sharer and he headed his plaint 
as a' suit brought under s. 1G5 of the 
Tenancy Act. The defendant took no ex¬ 
ception to this description of the suit in 
the written statement and no issue was 
framed in the Court of first instance which 
can indicate that any such objection had 
been taken before it. The suit was decreed 
partially and tliere was an appeal by tlie 
defendant. There was also a cross-objec¬ 
tion by the plaintiff. Tlie first ground 
taken by the defendant before the District 
Judge was that the suit instituted under 
8. H55 of the Tenancy Act was not main¬ 
tainable. The learned Judge was of opin¬ 
ion that this was a very valid argument 
aud the suit should fail. The plaintilf 
offered to amend his plaint but the learned 
Judge was of opinion that there was a 
radical difference in the natures of the suits 
under ss. 164 and 165 and, therefore, no 
amendment could be permitted. It may 
be true that there is a difference in the 
character of the two classes of suits; but 
if s. 161 was the proper section for a suit 
like the present one, no harm could be 
done by the amendment proposed. The 
nature of the suit is indicated by the alle¬ 
gations made in the plaint and not by 
quoting a section which does not apply. 

We set aside the decree of the Court be¬ 
low and remand the appeal to it ^yith the 
direction to re-enter it on the register of 
appeals and dispose of it according to law. 
Costs here will, at all events, be awarded 
to the successful appellant. Costs in the 
Court below will be in the discretion of 
that Court. 

z. K. Decree set aside. 

Case remanded. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1460 of 1920. 

April 25, 1923. 

Present: —Mr. Justice Harrison and 
Mr. Justice Zafar Ali. 

SAIN DAS—Defendant—Appellant 

versus 

RAM CHAND— Plaintiff—Respondent. 

Contract .{ct ilX of IS7J), s. 1,3—Contract for pur¬ 
chase of immoveable property—Joint contract by 
major aud minor vendee—Contract, whether can bt 
enforced against major vendee. 

A contract for th<* purcJiasc of immoveable pro¬ 
perty entered into by a major and a minor may Ijc 
enforced against Ihr major alone \mder s. IS c.f the 
Contract Act, provi<led there is joint t)re.mise to pay, 
and the jointness of the transiietion maybe infeired 
in a case where although the share of each vendee is 
speeilied in the agreement of sale, the portion of the 
purchase-money to be paid by each vendee is not so 
speeilied. 

Jamna liai v. Vasanta Rao, .'^1 Ind. Cas. 213; 39 
M. 40!); 14 A. L. J. 531: 18 Bom. L. U. 432; 31 .M. L. 
J. 18; 3 L. W. 540; 2l C. L. J. 74; 20 .M. L. T. .31; 
(PUG), 1 M. \V. N. 152; 43 I. A. !)') (P. (.'.land Kavav 
Singh v Punjab Singh, G(5 I*. U. 18!;G. followed. 

Wecond appeal from a decree of the 
District Judge, Amritsar, dated the lOlIi 
April 1920, reversing tliat of the Suljojdi- 
nate Judge, Second Class, Amritsar, dated 
the :;2nd July 1919. 

Mr. Shea Narain, for tlie Appellant. 

Mr. Jagan Nath, for tlie Respondent. 

JUDGMENT.— The plaintiff in this 
case sold a liouse to Sain Das and Sant Ram 
for Rs. 3,100 of which Rs. 100 were received 
as earnest-money, Rs. J ,000 were to be paid 
to the previous mortgagee and the balance 
of Rs. 2,000 was to be paid at the time of 
registration. The vendee refused to have 
the deed registered and the vendor liad this 
done. Excluding the Rs. 1,000 wliich were 
to be paid to tiie mortgagee he brings this 
suit for the recovery of Rs. 2,198-3-6 includ¬ 
ing interest and a small item of Rs 25 for 
expenses against both vendees. It lias been 
heldby the learned District Judge that Sant 
Ram is a minor and is not liable, that the 
suit is governed by s. 43 of the Contract 
Act, and he has given a decree to the plaint¬ 
iff for Rs. 2,025 against Sain Das who ap¬ 
peals urging that the whole contract is bad 
in law on account of his co-vendee having 
been a minor and that anyhow a sum of 
Rs. 1,584-8-0 was realised at the subsequent 
sale of the property which was brought about 
by the mortgagee by means of a separate 
suit, that this sum is lying in deposit to 
the credit of the plaintiff and should be de¬ 
ducted. He also claimed further deduction 
on the ground that the mortgagee’s charge 
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was found to be Rs. 1, 218 and not Rs. 1,000 

as recited in the deed. 

The points to be decided are whether a 
decree has rightly been given against Sain 
Das alone or whether the whole transaction 
is vitiated by the fact of Sant Ram’s minor¬ 
ity and, in’the second place, whether the 
appellant can claim these deductions. As 
to the first point-/umaa Rai v. Vasanta Rao 
(1) is a clear authority that a contract of 
this nature entered into by a major and a 
minor may be enforced against the major 
alone under s. 43 of the Contract Act pro¬ 
vided that there is a joint promise to pay. 
The joint nature of the transaction is clear 
from the fact that although the shares were 
specified the portions of the purchase-money 
to be paid by each vendee were not so 
. specified and* under these circumstances, 
on the reasoning adopted in Kasar Sitigh 
y. Punjab Singh (2), there is no such speci¬ 
fication as renders the contract unenforce¬ 
able against either promisor. 

[Notb.—T h<* rest of tins jiKl^ment is not material 
for the purposes of this report—Ed.] 

z. K. Appeal partly accepted. 


(\) Ind. Cas. .VJ M. -lOJ; 14 A. L. .1. 531; 18 
Bom. L. R. 432; 31 M. L. J. 18; 3 L. U'. 540; 24 C. 
L J. 74; 20M. L. T. 31 dOlfi*; I M. W. N. 452; 43 I. 

A. 99 (P. C.). 

(2) 60 P. U- 1896. 


OUDH JUDICIAL COMMIS 
SIGNER’S COURT. 

Miscellaneous Application No. 495 

OF 1924. 

November 4, 1924. 

Present: —Mr. Dalai, J. C. 

N. JAFAR HUSAIN KHAN— 

Applicant 


versus 

Musammat CHOUTHI— Opposite 

Party 

Civil Procedure Code (Act V of 1008), s. 151, 0. 
XLVJ r l—Plaiiit returned by two Courts on 
around of want of jurisdiction—Reference, application 
Tor whether maintainable-inherent power of Court. 
■ Plaintiff filed a suit in the Court of the Subordinate 
Judge but .ras told to go to the Co^t of the Munsif. 
Whin he went to the Court of the Munsif the latter 
declined jurisdiction in the case. On an application 
t^tho High Court for a reference under O. XL! I. r. 

^ HeW Saf the application for reference did not lie 
v » luof Hiffh Court could take action under 
B.'isi^f c. and pass such orders as may be 

^ necessary for the anda of justice. 


Application under O. XLVI, r. 1, G. P. C. 
for determination of proper Court for filing 
the suit. 

Ml*. Badri Narayan, for the Opposite 
Piirtv. 

O’RDERv—I have heard the learned 
Counsel on behalf of the opposite party. I 
do not like the way in which the applicant, 
a feeble old man, has been treated. When 
he filed his suit in the Court of the Sub¬ 
ordinate Judge he was told to go to the 
Court of the Munsif and when he went to 
the Court of the Munsif he was told that 
the Munsif had no jurisdiction. No doubt 
the orders passed are very old and an 
application, as made for a reference under 

O. XLVI, r. 1, does not lie; at the same lime 
this Court can take action under s. 151, C. 

P, C. and pass such orders as may be 
necessary for the ends of justice. 

I set aside the order of the Subordinate 
Judge of Lucknow, dated 5th March 1919 
and direct him to take cognizance of Inis 
suit as if on a plaint filed on the 3rcl of 
March 1919. If he has no jurisdiction 1 
hereby transfer the suit for trial to nis 
Court. I was told by the learned Counsel 
for the opposite party that the suit is time- 
barred. That question, however, does notarise 
here. It will be decided at the hearing of 
the suit. The papers with this order shall 
be sent to the Court of the Subordinate 
Judge of Lucknow and the applicant 
ed to present himself there. Action shall 
be taken by the Court of the Subordinate 
Judge to bring necessary parties on the 
record. , 

As to the other order on return by the 
Court of the Munsif, I set aside the order of 
the Munsif, dated 8th January 1923 and 

direct that suit to be tried by the Subordi¬ 
nate Judge of Lucknow. If any order is 
required as regards the Munsifs order dated 
28th October 1918, the Subordinate Judge 
of Lucknow will please let me know. 

I want the old man’s suit to be tried out 
without any technical objections being 
raised. He must of course pay necespry 
Court-fee etc., or will be bound by the law’, 
of limitation. 

z. K. Order set aside. 
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OUDH JUDICIAL 60MMIS 
SIGNER’S COURT. 

Civil Revision No. 127 of 1924. 
October 2, 1924. 

Preseyit: —Mr. Dalai, J. C. 
Musavimat MALUKA— Plaintiff— 

Applicant 
versus 

PATESHUR SINGH and others— 
Defendants—Opposite Party. 

Civil Procedure Code (Act V of lOOS), ss. 115, hi, 
0. VI, r. 16 — Under-proprietarji and occupancy land, 
suit for possession of — Order directing striking out of 
claim with regard to occupancy land, legality of • 
iieuision, whether lies. 

Plaintiff sued for possession of certain properties, 
part of them under-proprietary interest and part 
occupancy interest, in different plots of land. The 
suit was decreed by the First Court but on appeal 
the Appellate Court was of opinion that a suit for 
the recovery of occupancy land even as against 
strangers did not lie in the Civil Court and passed 
ail order that the plaintiff should .strike out from the 
plaint the claim for possession of the occupancy lands. 
On revision : 

Held, (1; that the order of the lower Appellate 
Court amounted to an order in a “case" within the 
meaning of s. 115 of the C. P. C.. inasmuch as it 
finally settled the matter whether a suit foi possession 
of occupancy land did lie in the Civil Court or not, 
and that, therefore, the order was open to revision; 

(2) that the lower Appellate Court had no jurisdic¬ 
tion to pass the order as the order was not necessary 
for the ends of justice or to prevent any abuse of the 
process of the Court within s. 151, C. P. C., nor could 
the pleading with regard to the occupancy land be 
considered as unnecessary within the meaning of O. VI. 
r, 16 of the C. P. C., inasmuch as the view which the 
lower Appellate Court had taken was disputed by 
the plaintiff 

Application for revision under s. 115 of 
the C. P. C. from an order of the District 
Judge, Fyzabad, dated the 3rd July 1924, 
in Civil Appeal No. 37 of 1924, preferred 
against that of the Additional Sub¬ 
ordinate Judge, Fyzabad, dated the 
7th January 1924. 

Mr. M. Wasim, for the Applicant. 

Mr. Niamatullah, for the Opposite Party. 

JUDGMENT.— The plaintiff sued 
for possession of certain properties, part of 
them under-proprietary interest and part 
occupancy interest in different plots of land. 
The First Court granted a decree and on 
appeal by the defendants the learned Dis¬ 
trict Judge of P^zabad was of opinion that 
a suit for the recovery of occupancy land, 
even from strangers who are not landlords, 
did not lie in the Civil Court. He there¬ 
upon passed an order on 31st July last 
that the plaintiff should strike out from 
her plaint her claim for possession of the 


occupancy lands. Against this order the 
plaintiff has come here in revision. 

It was first argued by the learned Counsel 
for the opposite party that no revision lay 
under s. 115. In my opinion the order of 
the lower Court amounted to an order in 
a case because it finally settled tlie matter 
whether a suit foi- the possession of oc- 
cupancy land did lie in the Civil Court 
or not. The plaintiff liad no other remedy. 
It was pointed out tliat she could have 
come here in second appeal after the ap¬ 
peal was fully decided. This would be a 
procedure fraught with much doubt. If 
the appeal of the defendants after the 
amendment of the plaint is dismissed it is 
difficult to understand on what ground 
the plaintiff could come here on second ap¬ 
peal from a decree in lier favour. Her 
opportunity of objecting to the order under 
revision would then have la})SP(l. 

In my opinion the learned Judge liad no 
jurisdiction to pass tlie order which he did. 
In his opinion lie acted under the i)ruvi- 
sions of s. 151 of the (\ P. C. Sucli an 
order, however, was not necessary for the 
ends of justice or to prevent any abirse of 
tlie process of the Court. It was open to 
the learned Judge to decree the aj)peal as 
regards occupancy rights. That method of 
procedure would have been more just as 
allowing the plaintiff an opportunity to 
come here in second appeal. The powers 
of a Court to order the striking out or 
amending of any matter in any pleading 
are circumscribed by the provisions of 
O. VI, r. IG. Pleadings which may be un¬ 
necessary or scandalous or whicli may 
tend to prejudice, embarrass or delay the 
fair trial of any suit may lie ordered to be 
struck out. Tlie respondents’ learned Coun¬ 
sel was of opinion that this particular 
pleading was unnecessary. It may become 
unnecessary if the opinion of the learned 
Judge is accepted as final. This, however, 
is a point of difference between the parties 
and the pleading cannot, therefore, be con¬ 
sidered as unnecessary one. The inclusion 
of it among the other pleadings will in no 
way prejudice, embarrass or delay the fair 
trial of the appeal. 

I set aside the order of the lower Court 
dated 31st July 1924 and direct it to pro¬ 
ceed with the appeal according to law. The 
respondents shall pay costs of this appli¬ 
cation in this Court. 

z. K. Order set aside, 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal Xo. 725 of 1923, 

November 25, 1924. 

Preatnt : -Mr. Justice Mukerji. 

MAHADI'X) PRASAD and another— 

P la inti F F? — A P PELL A N TS 

veraiLS 

SODRAJ PRASAD— Defendant- - 

Respondent. 

Provincial Small Cause Cmii'ts .-Icf (IX of 1SS7), 
Sch. II, Art. SI !.,imitati(nt Act (IX of 1V08), Sck. I, 
Art. 89 Suit for accounts hy succcssor-in-title of 
principal—.lurisdiction of Small Cause Court--Limi- 
taiion. 

PlaiiitifTs' father i)urchased certain property and 
entrusted the management of it to defendant, to whom 
lie advanced certain sums of money from time to time 
in order that the same might be lent to tlie tenants. 
After their fatliers death the I'laintiflfs called upon 
the defendant to render an account of the moneys 
received by him, and on his refusal to render an 
account brought a suit for accounts against him: 

Hell, (1) that the suit fell within the purview of 
Art 31 of Sch. 11 to the Provincial Small Cause 
Courts Act and was excluded from the cognizance of 
a Small Cause Court; 

,2) that the suit was governed by Art. 89 of Sch. I 
to the Limitation Act. 

Xobin Chandra Barua v. Chandra Madhab Barua, 
3G Ind. Cas. 1; 41 C 1. 20 M. L. T. 430: 21 C. W N. 
97; 14 A. L. J. 1199; 18 Bom. T.. U. 1022; 31 M. L. J. 
88G; 21 C. L. J. 500; (1916) 2 M. W. N. 565; 5 L. W. 
452 (P. C.), followed. 

Article 89 of Seh. I to the Limitation Act is not 
contined in its application to suits by a principal 
himself, and extends also to suits by the successors- 
in-titlc of a principal. 

Second appeal against a decree of the 
District Judge, Jhansi, dated the 13th of 
January 1923. 

Mr. Jaiiaki Prasad, for the Appellants. 

Mr. Vishun Nath, for the Respondent. 


JUDGMENT.—A preliminary objec¬ 
tion has been taken that no second appeal 
is competent. In order to answer this plea 
it will be necessary to see what was the 
nature of the suit. 

Briefly, the plaintiffs’ case was this. 
They are minors. Their father purchased 
certain property and entrusted the manage¬ 
ment of the same to the defendant who is 
the maternal uncle of the plaintiffs. The 
father advanced certain sums of money 
from time to time to the defendant in order 
that the same might be lent to the tenants. 
The father died in September 1918. The 
defendant refused to render an account of 
the monies that he received and realised, 
sometime in 1921, hence the suit. 

It appears to me that on the allegations 
made in the plaint the suit was one for ac¬ 
counts and was, therefore, exempted from 
the cognizance of the Small Cause Court 


by Art. 31 of the Provincial Small Cause 
Courts Act. It is clear that if the defend¬ 
ant can satisfactorily explain what he did 
with the money there will be no decree. All 
that was necessary for the plaintiffs to 
prove was what amount of money the de¬ 
fendant realised and what sums he other¬ 
wise got from the plaintiffs' father or from 
the plaintiffs themselves in order that the 
money might be lent out to advantage. I 
overrule the preliminary objection. 

The Court of first intance decreed the suit, 
but the lower Appellate Court dismissed it. 
It divided the claim into two portions, 
viz., what was due to the father during his 
lifetime and what was handed over to the 
defendant after tlie death of the father. 
As to the latter item, the learned Judge was 
of opinion, on evidence, that the claim 
had not been established. As to the rest 
he \vas of opinion that Art, 89 of the 
Limitation Act did not applj', as agency 
terminated on the death of the father. It 
appears that the learned Judge was of 
opinion that for the application of Art. 89 
of the Limitation Act it was necessary 
that the suit should be by the principal 
himself and not by any successor-iu- 
title of the principal. This would be 
reading Art. 89 in a verj- restricted sense. 
If the argument should hold good any 
suit by the quor.davi principal on the ter¬ 
mination of the agency would not be a suit 
by the principal. Because, exhypothesi, the 
agency has ceased. In my opinion, Art. oJ 
does apply and as the plaintiffs were 
minors when the father died they 
entitled to maintain the suit without regard 
to the period of limitation. If any author¬ 
ity were needed for the proposition set forth 
above one would be found in the dicta of 
their Lordships of the Privy Council in the 
case of Nabin Chandra Barua v. Chandra 
Madhab Barua (1). 

I allow the appeal in part, set aside tne 
decree of the Court below so far as it does 
not relate to the item of Rs. 27 and i*e- 
mand the appeal to it with the direction that 
it be restored to its original number in the 
register and be disposed of according to 
law. Costs here and hitherto will abide 
the result. Costs in this Court will include 
Counsers fees on the higher scale. 


z. K. 


Appeal alloived. 

(1) 36 Ind. Cas. 1; 44 C. 1: 20 M. L. T. m SI a 
■ N 97 14 A. L. J. 1199; 18 Bom. L- R 1^. ** **: 
J. 886; 24 C. L. J. 509; (1916) 9 M. W.N, 565; 5 

AmA /YV ^ \ 
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PTJROSATTAM 

CALCUTTA HIGH COURT. 

Criminal Revision No. 14 of 1924. 

March 4, 1924. 

Present: —Sir Lancelot Sanderson, 

Kt., Chief Justice, and Mr. Justice 

Chotzner. 

PUROSATTAM— Complainant — 

Petitioner 

versus 

RAM DAS and others —Agolsed— 

Opposite Party. 

Criminal Procedui'e Code [.-Icf V of ISOS), s. JOS — 
Complaint, dismissal of—hixamination of complainant's 
witnesses 

A complaint cannot be dismissed without examining 
the witnesses of the complainant who are present 
in Court to give evidence in support of the com¬ 
plaint. A complainant i? entiiled to liave an 
opportunity of establishing the truth of his allega¬ 
tions by having the evidence of his witnesses tested 
by the Magistrate. 

ARGUMENTS.— Bibu Raj Kumar 
Roy, for the Petitioner.—This Rule was issued 
against the rejection of a petition of com¬ 
plaint, The facts are tliat the pi'esent peti¬ 
tioner instituted a criminal case against some 
persons unde.'s. 498, Indian Penal Code, for 
abducting his wife. Then on the request of 
Ram Das the opposite party No. 1 the case 
was compromised for a money consideration. 
But subsequently Ram Das put off the 
payment of the money from day to day on 
flimsy pretexts. At last the petitioner 
filed his petition of complaint against Ram 
Das and others for criminal breach of trust 
and cheating. 

Thereupon the Magistrate examined the 
petitioner and directed him to bring his 
witnesses. The petitioner having failed to 
appear on the appointed day his petition 
was dismissed. Then on an application 
for revival, 12th of November was fixed for 
re-hearing. On that date the petitioner 
was present with his witnesses ; but the 
Magistrate did not examine any of the 
witnesses and dismissed the petition with 
the remark that the facts would not make 
out a case of cheating. Now, could the 
Magistrate dispose of the petition in that 
manner without giving the petitioner an 
opportunity to prove his allegations? This 
was certainly not the right procedure under 
the Cr. P. O. Besides, the petition related 
to a very serious matter and there was no 
knowing what would come out of it. There¬ 
fore, the procedure adopted by the learned 
Magistrate was not only hasty and wrong 
but also prejudicial to public policy. 

45 
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No one aj-jpeared for the Opposite Party. 

JUDGMENT, 

Chotzner, J,— This Rule was granted to 
the petitioner upon the first and the second 
grounds specified in his petition. Tlie first 
ground was that the learned Magistrate 
had erred in rejecting tlie petition of com¬ 
plaint without hearing the witnesses of the 
complainant present in Court; and the 
second ground was that (he learned Magis¬ 
trate had erred in holding that the facts, 
as disclosed in tire petition, did not make 
out a case of cheating. 

Tlie facts, asset forth in the iietition, are 
.somewhat peculiar. The petitioner charg¬ 
ed certain persons under s. 198 of the 
Indian Penal Code with having abducted 
his wife. While the case was still pend¬ 
ing, Ram Das the opposite party No. 1 
approached liim with the iiroposition to 
comiu-omise the matter out of Court for a 
money consideration. The petitioner ac¬ 
quiesced in the proposal and fileil a peti¬ 
tion witlidrawing tlie complaint whereupon 
the accused wore discharged by the Magis¬ 
trate. Subsequently tlie petitioner ap¬ 
proached Ram Das willi a request for the 
money promised but he was put off from 
lime to time on various grounds. Finally, 
losing patience he filed a petition in Court 
charging Ram Das and the other parties to 
the case with breach of trust and cheating. 

Tlie learned Magistrate examined the 
petitioner and observed that the complain¬ 
ant could not explain liis case and directed 
him to bring his witnesses on 31st October. 
On that day the complainant did not 
appear and the petition was dismissed. On 
1st November he apiilied for revival of the 
case and 12th November was fixed for the 
hearing when the learned Magistrate ac¬ 
cording to the petition, without examining 
the witnesses of the complainant who were 
present in Court, dismissed the application 
with the following remark : “The facts will 
not make out a case of cheating, even if 
true”. 

In our judgment, this Rule should be 
made absolute upon the ground that the 
petitioner should have been given an 
opportunity of establishing the truth of 
his allegations by having his witnesses* 
evidence tested by the learned Magis¬ 
trate. 

Without, therefore, expressing any 
opinion on the merits, we make the RuIq 
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absolute and remit the rase lo tlic Court 
below for disposal according lo law. 

Sanderson, C. J. 

Z. K. 


I agree. 


Rule, mo Je ab-^oluie. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

FULL BENCH. 

Crimikal x\pplication Xo. 12 ok 1924. 

April 15. 1924. 

Present-Mr. Kincaid, J. C., 

Mr. Kennedy, A. J. C., Mr. Aston, A. J. C., 

Mr. Rupchaiid Bilaram, A. J. C., and 

Mr. Lobo, A. J. C. 

Haji KIIUDABUX and others— 

Applicants 

versus 

E M P R RO R—O PPON EN T. 

Cinminal Procedure Code V of ISOS), s$. 

J,IS—Sessions trial by Judicial Commissioner—Appeal, 
•whether lies. 

All appeal lies from the decision of a Judge of 
the Court of the Judicial Commissioner of Sindh, 
holding a Sessions trial where the Judge has accepted 
the finding of the Jury. For the purposes of appeal 
such trial continues to be a trial by a Sessions 
Court notwitlistanding the amendment of s. ?GC of 
the Cr. P. C. [p. 707, col. 1; p. 708, col. 2;p. 710, col. 2.] 

Reference to the Full Bench on a pre¬ 
liminary point as to whether an appeal lay 
from the decision of a Single Judge of 
the Court of the Judicial Commissioner, 
Sind, holding a Sessions trial where he 
accepts the verdict of the Jur}". 

Mr. Motiram Idanmal, for the Appli¬ 
cants. 

Mr. T. G. Elphinston, Public Prosecutor 
for Sind, for the Crown. 

JUDGMENT. 

Kincaid, J. C. —The question which 
has been referred to our decision is whether 
an appeal lies from the decision of a 
Judge of this Court holding a Sessions trial, 
where the Judge has accepted the find¬ 
ing of the Jury. 

Under s. 418, Cr.P. C., an appeal lies,where 
the trial is by Jury, on a matter of law 
only This section, however, only applies 
to Sessions Courts. No such right of ap¬ 
peal exists where the accused has been 
fried In a Chartered High Court. On ^e 
other hand, the Advocate-General has the 
special power of certifying cases as being 


fit for appeal. A modified right of 
appeal thus exists even in a Charter¬ 
ed High Court. There is no Advocate 
General in Sind. Thus to hold that this 
Court on its Original Ciiminal Side is a High 
Court for all purposes would be to deprive 
both accused and Crown of a light of 
appeal. Until the introduction of Ihe 
amended new Cr. P, C., there was no ques¬ 
tion as to the status of this Court. For 
the trial of Sessions cases it was admittedly 
an ordinary Sessions Court. The accused 
and the Local Government had a right of 
appeal and the Sessions Judge had a 
power of reference under s. 307, Cr. P. C. 
The difficulty has arisen because of s. 266 
of the amended Cr. P, C. which runs as 
follows: “In this Chapter, except in ss. 276 
and 307, and in Ch. XVIII, the expres¬ 
sion ‘High Court’ means a High Court of 
Judicature established under the Indian 
High Courts Act, 1861, or the Government 
of India Act, 1915 and includes the Courts 

of the Judicial Commissioners of the Cental 

Provinces, Oudh and Sind and the Chief 
Court of Lower Burma and such other 
Courts as the Governor-General in Council 
may, by notification in the Gazette of India 
declare to be High Courts for the purposes 
of this Chapter and Ch. XVllI.” 

From this it follows that in all Sessions 
trials the procedure of the Judicial Com¬ 
missioner of Sind must be similar to that 
of the Bombay High Court; but does it fol¬ 
low that the accused’s right of appeal 
has been taken away? In the case of A'aZa 
Kana v. Emperor (Criminal Appeal No. 102 
of 1923), a Division Bench of this Court 
held that it had been taken away. But the 
accused had no Counsel and the case was 
not fully argued. The answer to the ques* 
tion is, I think, to be found in s. 1 (2) which 
lays down ; “In the absence of any special 
provision to the contrarj", nothing herein 
contained shall affect any special or low 
law now in force, or any special jurisdiction 
or power conferred, or any special form of 
procedure prescribed, by any other law for 

the time being in force.” 

Now the Judicial Commissioners Court 
has only been declared by s. 260 to be a 
High Court for the purposes of Cna. 
XXIII and XVIII. But the right of appeal 
is conferred by ss. 410 and 417 and s. 4lo 
which sections are to be found in On. 
XXXI. As this Court has not 
dared in the new amended Code ® 

High Court for the purposes or <-«• 
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XXXI, it must remain under s. 1 (2) that 
it was before under the local law whicli 
created it, namely, Act XII of 186G. S. 1 (a) 
of that Act runs as follows :— 

The Judicial Commissioner and Ad¬ 
ditional Commissioners shall be appointed 
by the Local Government by whom alone 
they shall be liable to be suspended or I’e- 
moved. They shall, within the District and 
Sessions Division of Karachi, eacli of them 
Exercise all the powers of a Judge of a Dis¬ 
trict Court and of a Sessions Judge and all 
Regulations, Acts, notifications and rules 
now or hereafter in force and applying to 
the Judge of the District Court or Sessions 
Judge of Karachi shall, so far as they are 
not^ inconsistent with this Act or with any 
notifications or rules hereafter duly pub¬ 
lished or made, be deemed to apply also 
to each such Judicial Commissioner and 
Additional Judicial Commissioner. 

Now, it is clear that under s. 1 (a) of Act 
XII of 186G, the Judicial Commissioner's 
Court is a Sessions Court. Therefore, ex¬ 
cept so far as it has been specifically al¬ 
tered by the ameniled Code, the Judicial 
Commissioner’s Court remains a Sessions 
Court as before. If it is a Sessions Court 
the accused retain their right of appeal. 

I would, therefore, answer the (piestion 
referred to the Full Bench in the affirm¬ 
ative. Whether the Judge’s right of re¬ 
ference under s. 307 of the amended Code 
has been preserved or not is a question not 
before us and one on which I would express 
no opinion. 

Aston, A. J, C.— I concur. 

Lobo, A« J. C. —I concur. 

Kennedy, A. J. C, —The point for de¬ 
cision in this reference to the Full Bench 
is whether a Judge of this Court, does 
while sitting on the Original Side dispose 
of criminal matters as a Sessions Judge or 
as a Judge of the High Court; or in other 
words, whether an appeal lies from his de¬ 
cision to a Bench of this Court. 1 may 
mention that the Judge whose decision is 
sought to be attacked in the present ap¬ 
plication is myself, but that, under s. 9 {d) of 
the Sind Courts Act, forms no bar to my 
hearing the reference. 

The question for decision is extremely 
difficult and I am by no means certain that 
It is possible very clearly to ascertain the 
intention of the Legislature and to give 
effect to that intention. Section 104 of the 
Qx. P.O. says that “No appeal ehall lie from 
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any judgment or order of a Criminal Court 
e.xcejit as 2)ro\’ided for by tliisCode orhyaiiy 
other law lor the time being in force. ' Sec¬ 
tion 110 says that “Any person convicted on 
atrialheld byu Sessions Judge...mav appeal 
to the Higli Court.’’ It is only, therefore, in 
case that a Single Judge of this Court sits 
in a trial of an original criminal case as a 
Sessions Judge that an appeal from his 
deci-sion lies. Now, s. 7 of the Cr. P. C. 
requires that “Kvery province (excluding 
the Presidency Towns) shall be a Sessions 
Division or shaU consist of Sessions Divi¬ 
sions. Karachi and Karachi District, over 
which llie jurisdiction of tills Court in original 
criminal matters oxtend.s, is not a Presi- 
dency^Town, and, therefore, it would appear 
that Karachi must be a Sessions Division. 
By s. 9it is required that “The Local Govern¬ 
ment shall estalili.sli a Court of Se.ssion for 
every Sessions Division.’’ Section 1 (2) of tlie 
the same Act provides that “notliing in the 
Cr. P. (\ shall affect any special or local law 
now in force, oranyspecial jurisdiction or 
power conferred...by any other law for the 
time being in force.” There has been no 
alteration of the Bombav Act, XII of 1855 
winch provides for tlie establisliment of a 
Court of Sessions at Karachi. So far, there¬ 
fore, I should say that under that Act and 
the rules framed under it. a Judge of this 
Court tries criminal cases as a Sessions 
Judge and an appeal will lie to the High 
C’ourt Bench of this Court. This has alwavs 
been the procedure in Karachi and the 

question is whether the new Cr. P. C. has 
introduced any change into the law. Chap¬ 
ter XXTII of the Cr. P. C. deals with trials 
before a High Court of Criminal Sessions 
and s. 266 says that the “expression ‘High 
Court’ (inter alia and with immaterial ex¬ 
ceptions) in that Chapter includes the Court 
of the Judicial Commissioner of Sind.” It 
is argued, therefore, that as the trial of the 
original criminal cases before a Single Judge 
of this Court is held under that Chapter, the 
trial is one not before a Sessions Judge but 
before a High Court and that the Judge who 
presides at the trial by the High Court is 
not sittingas a Sessions Judge and, there¬ 
fore, no appeal lies against his finding. I 
may mention. _ though the matter is not 
now directly in issue, that a furtlier com¬ 
plication may occur in cases where this, 
Court is dealing with a European British 
subject, because, for that purpose this 
Court is made a High Court, by virtue of 
the definition of a “High Court” in b. i 
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of the Cr. P. C., hut wc are at present not 
concerned with tlie dilliculties that may 

arise in consecpience of that definition. It 
is argued that the intention of the Legisla¬ 
ture was tliat persons tried in the Court of 
the Judicial Commissioner of Sind, hy a 
Single Judge exercising original jurisdic¬ 
tion, should have precisely the same rights 
and’be subject to the same disabilities 
which exist in the case of a person who is 
tried by a High Court established by Letters 
Patent. I myself think that the right of 
reference is taken away from the Judge 
of this Court by virtue of s. 307, and 
accordinglv it is contended also that 
the right'of appeal and the right to a 
re-consideration given by the submission of 
sentence to confirmation was also taken 
away. It seems to me that to hold so would 
be to hold that the Legislature had by im¬ 
plication taken away very rightly the rights 
of the subject which I cannot presurne 
was the intention of the Legislature. It is 
to be observed that if the tlieories of the 
Crown are correct there is no means at all 
whereby an erroneous sentence once deliver¬ 
ed can be corrected. There is no Advocate- 
General to certify and a High Court cannot 
review its own decision. It is also a fact 
that if this Court is actually constituted a 
High Court, by that definitoiy section, there 
is no provision either in the Code or in the 
Act of 1866 or in any other Act for the 
means whereby it is to exercise its original 
jurisdiction as a High Court. I doubt very 
much whether, without further legislation, 
it would be possible for this Court or at 
any rate for any individual member of this 
Court to hold any original criminal trial 
at all. This I think could be no means 
have been contemplated by the Legislature, 
and if it is possibles© to interpret the law, 
as it stands, as to enable this Court to perform 
the duties laid on it by law that interpreta¬ 
tion must be presumed to be in accordance 
with the intention of the Legislature In 
rp«nect of Indians the definition of a High 
Court- is confined to Oh ipClII which refers 
tr, the form of actual trials and I should, 
therefore be inclined to hold that all that 
was intended by tlie Legislature was that 
rtirLghout that Chapter where the term 
‘High Court’ occurred, such a term should 
^ deemed to include a Judge of this Court 
^tting in the e«rcise of origmal jur.sdi^- 

werXld by a Sessions Judge, yet Uwas 


to be similar to that laid down for original 
trials by a Judge of the High Court. In all 
Chapters, therefore, where the definition of 
High Court does not include the Judicial 
Commissioner’s C’ourt that Court when 
exercising its original criminal jurisdiction 
must continue to be deemed not a High 
Court but a Sessions Court. Now the 
Chapter relating to appeals contains no such 
definition of ‘High Court’ as to include the 
Court of the Judicial Commissioner sitting 
in original cases. Therefore, I think, that 
under that Chapter the Judicial Commis¬ 
sioner’s Court should continue to be con¬ 
sidered aCourt ofSessions. I,therefore, think 
that an appeal Avould still lie from a deci¬ 
sion by such a Judge to the High Court 
Bench. It follows that it is also my opinion 
that all cases in which a sentence of death 
is passed by a Judge of this Court such 
sentence must be submitted for confirmation 
to the High Court. I have alreadyexpressed 
my personal opinion that it is impossible 
in'cases where the Judge might disagree 
with the verdict of the Jury, to refer the 
case to High Court, and that perhaps is to 
be regretted, but if my views are right that 
is a matter for the Legislature, if so advised 
to deal with. In the meantime I would 
answer the question referred to the Full 
Bench by saj’ing that an appeal does lie from 
the sentence of a Single Judge of this Court 
presiding at an original trial in criminal 
Sessions. 


Rupchand Bilaram, A. J. C. 

This reference raises the question as to 
the meaning and effect of s. 266, Cr. P. 
C., as recently amended. It is urged on 
behalf of the Crown that the effect of this 
section is to constitute this Court as a 

High Court of OriginalCriminalJurisdiction 

in trials under Ch. XXIII and in the 
absence of any express provisions in the 
Code or elsewhere allowing a right of 
appeal, s. 404, Cr, P. C., bars a right of 
appeal against the decisions or order passed 
by this Court at such trials. Reliance h^ 
been placed on a ruling of this Court 
passed by a Division Bench consisting of 
the learned Judicial Commissioner and my 
learned brother Aston. In that case the 
accused was unrepresented and the point 
does not appear to have been fully argued. 
Section 266 is beyond all question an 
interpretation clause limited in its op er^ 
tion to certain sections in Chs. XVIu and 
Y YITT of the Code. It is intended to do 
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taken into account in construing the expres¬ 
sion ‘High Court’ as it occurs in those 
sections. It provides that the expression 
‘High Court’ means not only Chartered 
High Courts but inclurJes within its ambit 
this Court and certain other specified 
Courts. The phrase “shall include” is, as 
said by Lord Watson in Dilworth v. The 
Newzeland Commissioner of Stamps (1) used 
in order to enlarge the meaning of words 
or phrases occurring in the body of tlie 
Statute and when it is so used, tliese words 
or phrases must be construed as compre¬ 
hending, not only such things as they 
signify according to their natural import, 
but also those things which the interpre¬ 
tation clause declares that they shall 
include.” 

The fact that this Court is declared by 
B. 260 as included in the expression “Higlx 
Court" as used in certain sections has not 
the effect of constituting this Court either 
a Chartered High Court or any other High 
Court of Original Criminal Jurisdiction for 
all purposes, or to attach to this Court 
every incident attached to a High Court 
by any other enactment of the Legislature. 
Umachurn Bag v. Ajadanissa Bibee (2). If 
s. 266 is limited to its legitimate functions 
as an interpretation clause, and the ex¬ 
pression ‘High Court’ substituted by the 
expression “this Court of the Judicial Com¬ 
missioner of Sind” in the different sections 
to w'hich s. 266 applies, none of such sec¬ 
tions purports to constitute in express terms 
this Court a High Court or to affect its 
status or to vest in this Court any new 
jurisdiction which it does net already pos¬ 
sess. 

The contention that Ch. XXIIl deals with 
two different kinds of procedure, one laid 
down for a Court of Session and the 
other for a High Court, and as the procedure 
now applicable to th’s Court is not that 
of a Court of Session, this Court ceases 
to be a Court of Session when holding a 
trial under Ch. XXX, and is, therefore, 
by implication constituted a High Court 
is far-fetched and opposed to the well-re- 
cognized canons of construction and if 
allowed to pre^/ail leads to anomalous 
results. 

The constitutiomof this Court is declared 
by the Sind Courts Act, XII as amended by 

(1) (1899) A. 0. 99 at p. 105; 68 L. J. P. C. 1; 79 L. T. 
473; 47 W. R. 337. 

(2) 12 0.430 at p. 433; 0 Ind. Dc<j. (n. s.) 203. 
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Bombay Act I of 1906. Section 1 of the 
Act confers two distinct jurisdictions on 
this Court, (a) as the highest Court of 
Appeal of the Province wliich prior to the 
amending Act I of 1906 was vested in the 
Sadar Court for the Province of Sind, and 
(6) as a District Court and Sessions Court 
for the District and Sessions Division of 
Karaclii. Section 1(a) empowers each Judge 
of this Court to exercise all the jurisdic¬ 
tion and have all the powers of a Sessions 
Judge. Section 1, cl. (2), Cr. P. C., provides 
that in the absence of any specific provi¬ 
sion to the contrary, nothing in the Code 
shall affect this local law. Can it then 
be said that the effect of providing a pro¬ 
cedure which is different from the procedure 
laid down for trials, before a Sessions 
Court is a specific provision to the contrary 
declaring that a Judge of this Court 
shall cease to be a Sessions Judge or shall 
he deemed to be a High Court Judge. 
The expression “ High Court of Original 
Criminal Jurisdiction” does not appear to 
have been defined in any Statute. Sec¬ 
tion 101 of the Government of India Act 
limits tl)e definition of a High Court to 
the Courts established under the Letters 
Patent. Section 3, cl. 24 of the General 
Clauses defines a High Court wifli reference 
to proceedings and s. 4, cl. [j) of the Code 
does not appear to define a High Court 
of Criminal Original Jurisdiction at any 
rate with reference to trial of non-15uropean 
British subjects, whatever may be its effect 
with regard to trial of Knropean British 
subjects under the present amended Code. 

Tlie Cr. C. not only lays down the 
procedure to be adopted by the Courts in 
criminal trials, hut it also delines the con¬ 
stitution and powers of different Criminal 
Courts except High Courts established under 
the Letters Patent and other Courts 
established under any special or local law. 

Section 6 defines the different Criminal 
Courts; s. 7 provides tliat each Province 
except a Presidency Town shall consist 
of a Sessions Division or Divisions, each 
Division being a District; s. 9 enjoins the 
Local Government to establish a Court of 
Session for each District. This Court 
has been declared to be a Court of Session 
for the District of Karachi including the 
town of Karachi, which is not a Presidency 
Town. Section 28 provides for trial of 
offences under the Indian Penal Code by 
a High Court, or Court of Session, or any 
other Court by which such offences are made 
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triable under tlie Sclicdule. Section 31 
provides for punisliiuents to be inllicted by 
the various Courts i}iieralia I>y the High 
Court and the Court of Session. Sections 
193 and 191 confer jurisdiction on High 
Court and a Court of Session to take cog¬ 
nizance of certain offences. Section 266 
does not extend the definition of High Court 
to any of those sections. It is limited to 
Chs. XVIII and XXIII and the maxim 
expressio unius est exclusio (lUerins would 
apply. If this Court is not a High Court 
within the meaning of those sections and 
is not a Sessions Court when, trying 
offenders under Ch. XXIH, then it 
would lead to the anomalous and absurd 
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it would follow that an appeal against its 
flecision is permissible underss. 410 and 418 
of the Code. This presumed intention of 
the Legislature renders tlie provisions of 
Chs. XVllI and XXIII consistent with the 
other provisions of the Code and of the 
Sind Courts Act and preserves this valuable 
right of the accused. 

1, therefore, agree with the learned 
Judicial Commissioner in the answer given 
by him to the question referred to the 
Full Bench. 

z. K. Uefercnce answered accordingly. 


result, that no offender can either be tried 
or punished by this Court as a Court of 
Original Criminal Jurisdiction. If it was 
intended to constitute this Court a High 
Court one would expect the constitution 
and powers of such Court to be defined in 
the Act and not merely be left to inferences 
being drawn from an interpretation clause. 

Again the right of appeal is a valuable 
right especially in trials which affect the 
life and liberty of the accused. Prior to the 
amendment of s. 266 this right admittedly 
existed against convictions and sentences 
passed by this Court in trials held with the 
aid of the Jury. 

A similar right of appeal is allowed under 
the Charters of several High Courts though 
it is subject to a certificate being granted 
by the Advocate General. It is difficult to 
conceive that the Legislature could have 
intended to effect such a great and sudden 
change of policy of depriving an accused 
person tried by this Court of this valuable 
and vested right of appeal by mere implica¬ 
tion. 

It is not too much to presume that the 
only change which is intended by the 
Legislature by the inclusion of this Court 
in the definition of the expression ‘High 
Court’ in s. 266 is to apply the procedure 
of a High Court to this Court in the pro¬ 
ceedings held before the Trying Judge 
without affecting the status or the powers 
of this Court as a Court of Sessions, subject, 
however, to such powers being controlled by 
any express provisions to the contrary in 
the specified sections in Chs. XVI il and 
XXIII such as the power of reference 
under’s. 307 of the Code. If this Court 
continues as a Court of Session in Jury 
trials though it is required to adopt the 
procedure adopted at tnalsby aHigh Court, 


ALLAHABAD HIGH COURT. 

CiiiMtNAi. Revision No. 440 of 1924. 

August 28, 3924. 

Present: —Mr. Justice Mukerji. 

MOTI RAM—Applicant 

versus 

EMPEROR —Opposite Party. 

Criminal Procedure Code (Act V of 1898), 8. Jt76A 
--Penal Code (Act ALK of 1860), s. W 3 --Complatnt 
dismissed by Bench of Magistrates—Order by Distmct 
idngistrate directing prosecution of complainant for 
perjury, legality of — Perjury—Oath not administered, 
effect of. 

A complaint was dismissed by a Uench of Honorary 
Magistnites. The District Magistrate, to whom ^ 
appeal would ordinarily lio from the order of the 
B(‘nch took up the matter under s. -iTGA of the Cr. 
P. C. and ordered the* pi-osecution of the complainant 
under s. 193 of the Penal Code: 

Held, that Ih"? District Magistrate had jurisdiction 
to make the order which he had passed although the 
original complaint was not heard by him. 

Even where no oath is administered to a witness 
in a judicial proceeding in a Court of Justice the 
witness is bound to state the truth and if he fails to 
do so he is guilty of an offence under s. 193 of the 
Penal C<^e. . 

Criminal revision against the order of 
the Sessions Judge, Budaun, dated the 
29th of Julj", 1924. 

Dr. N. C. Vaish,ior the Applicant. 

JUDGMENT.—Two points have been 
urged in this application for revision. 

It appears that the applicant prosecuted 
somebody on a charge under s. 498 of 
Indian Penal Code. The prosecution failed. 
It was before a Bench of Honorary Magie* 
trates. The learned District Magistrate to 
whom an appeal would ordinarily lie from 
the orders of the Court of the Bench of 
Honarary Magistrates, took up the matter 
under s. 476A of the Or. P, C. and ordered 
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the prosecution of the applicant under s. 193 
of the Indian Penal Code. Tiie applicant 
went to the learned Sessions Judge in appeal 
and his appeal has been dismissed. 

It is urged that the learned District 
Magistrate had no jurisdiction to take up 
matter as the original complaint was not 
heard by him. The poiut, however, cannot 
be maintained in view of the new law, viz , 
476A of the Cr. P. C. 

The second point is that as a matter o£ 
fact no oath was administered to the ap¬ 
plicant, Assuming that such was the case 
the applicant was bound to state the trulh 
before a Court of Justice. 

I reject the application, 
z. K. 

Application rejected. 


CALCUTTA HIGH COURT. 

CftiMiNACi Appeal No. 157 of 19^1. 

July 18.1921. 

fPre^eni:—Justice Sir Babington Bennett 
Newbould, Kt., and Mr. Justice Mukerji. 

CHHAKART SHAIK— Appell.\nt 

versus 

£ EMPEROR— Opposite Pautv. 

Criminal Proc^dure Cole (Act Vo/ ss. 221, 

29S-Penal Codz (.-let XLV of Ism), sj. U?— 
Charge, form of — Hioting—Common objsct, tipeciiication 
of—Enforcement of right — Py'osecution, duty of—Trial 
by Jury—Charge to Jury —Oinijsion to charge on 
vital points—Miidirectioii. 

An accus3d is entitled to know with ccrtjinty and 
accumey the exact .value of the charge brought Uj^ainst 
him, for unless he has this knowledge he may be 
sdriously prejudiced in his defence. In framing 
charges it is always a sound nile for the Court to 
adhere to the language of the Statute as far as pos¬ 
sible. A departure from the words of the Statute 
benefits nobody and only introduces complications in. 
many instances, [p. 712, col. ].] 

In a cliarge of rioting, the common object of which 
is to enforce a right, or a supposed right, it is neces¬ 
sary for the prosecution only to sliow that the accused 
was not in actual possession at the time of theoucur- 
renoo. [ibid.] 

In a trial by Jury omissions on vital points in 
the Judge's charge to the Jury may amount to such 
misdirection as to vitiate the trial, [p 71:1. co). 2.1 

Where the Judge's direction as to tlie pr.ibahiUties 
has the effect of putting the probabilities iu favour 
of the prosecution too strongly before the Jury and 
upon a mero assumption of the faets wluc'i th* Jury 
are not asked to find for themselves, it amounts to a 
misdirection which vitiates the trial, fp. 714, cols. 

Mr. H. D. BosCf Babus Narendra Kumar 
B.ost and Khetra Mohan Ghosh, for the 
Appellant, 


Babu Lolll Mohan Sanyal, for the Crown. 

JUDGMENT. 

Mukerji,’J. —The appellant, Chhakari 
Sheikh, has been convicted under ss. 117 atnl 
324.1-19, Indian Penal Code, by the Addi¬ 
tional Sessions Judge of Khulna iu agree¬ 
ment with the verdict of the majority of 
the Jury, the Jury being divided in the pro¬ 
portion of 5 to4, and sentenced under s. 32-J/ 
149, Indian Penal (’ode, to undergo rigorous 
imprisonment for 3 years. There was n 
further charge for an otfence under s. 302/ 
149, Indian Penal Code, in respect of which 
the Jury unanimously found him not guilty 
and the learned Additional Sessions Judge 
liasacquitted liimof that charge. 

The three cliarges aforesaid ran as 
follows:— 

Fh'st. —That you on or about ithe 4th 
day of June at Banisanla Abad committed 
riotingasa member of an unlawful assem¬ 
bly with the common object of enforcing a 
supposed right over the landsof Biraj, tenant 
of Puma Mandal by driving away Srimanta, 
Biraj and others with force and thereby 
committed an offence under s. 147, Indian 
Penal Code. 

Second. —That you on or about the 
same day at the same place were member 
of an unlawful assembly and in prosecution 
of the common object of which viz., by driv¬ 
ing Srimanta and others by force, one of 
the members Sonaram Pal caused tlie murder 
of Shital Mandal and you are thereby under 
s. 149, Indian Penal Code, guilty of committ¬ 
ing the same offence under s. 302, Indian 
Penal Code, read with s. 149, Indian penal 
Code. 

Third. —That you on or about tlie 4th day 
of June at Banisanta Abad were member 
of an unlawful assembly and in prosecution 
of the common object of which viz., to 
drive away Srimanta and others by force, 
some of you voluntarily caused hurt with a 
deadly weapon on Jharu and Dandadhar 
and thereby committed an offence under 
s. 324/149, Indian Penal Code. 

The common object set out in the afore¬ 
said charges is not in the same words in all 
of them; while iu the charge under s. 147, 
Indian Penal Code, it is to enforce a suppos¬ 
ed right over the lands of Biraj, tenant of 
Puma Mandal by driving away Srimanta, 
Biraj and others by force, that set out in 
the two charges under s. 149, Indian Penal 
Code, is to drive Srimanta and others by 
force. Now driving persons by force is not 
one of the common objects mentioned in 
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s. 14 i, Indian Penal Cocte, and if these two 
charges stood alone the accused could very 
well have contended that he was tried for 
offences not known to law. The charge under 
s. 147, Indian Penal Code, however, set out 
the common o])ject of enforcing a supposed 
right and the driving away of Srimanta 
and others was set out as the means by 
which the supposed right was enforced. The 
accused, therefore, was not misled by the 
want of precision in the framing of the 
charges. An accused is entitled to know 
w’ith certainty and accuracy the exact value 
of the charge brought against him for unless 
he has this knowledge he ma}^ be seriously 
prejudiced in his defence. In framing 
charges, therefore, it is always a sound rule 
for the Court to adhere to the language of 
the Statute as far as possible. A departure 
frofn the words of the Statute benefits no 
body and only introduces complications in 
many instances, of which the present case 
may serve as an illustration. 

In a charge of rioting of which the 
common object is to enforce a right or 
supposed right it is necessary for the pro¬ 
secution only to show that the accused was 
not in actual possession at the lime of the 
occurrence. In the case of Silajit Mahto 
V. Emperor (L) a clear distinction was drawn 
by the Court between enforcing a right and 
maintaining undisturbed the actual enjoy¬ 
ment of a right. By introducing the words 
“by driving Srimanta and others by force” 
the prosecution took upon itself the burden 
of proving that Srimanta and others were 
in possession of the land at the time of the 
occurrence, and by confining the charge to 
the enforcement of a supposed right it 
further alleged that the accused had no 
real right to be on the land at the lime. 

These elements have got to be taken into 
consideration along with the facts alleged by 
the prosecution, in order to determine what 
facts must be found to justify a conviction 
of the accused on the charge of rioting or 
on the other charges which are based thereon. 

The prosecution case on the question of 
possession shortly stated is tliis, Puma 
Mandal took a verbal lease of 151 bighas 
of land in 1315 B. S. from the predecessor- 
in-interest of Kiran Das and others. He 
kept 3S bighas in his khas possession and 
sub-let the remainder to nine different per¬ 
sons viz-, Srimanta, Biraj and others. The 
said sub-tenants used every year to erect a 

( 1 ) 4 Ind. Cas. 19; 36 C. *^65; 13 C. N. 601; 
lO Cr. b. J. 471. 
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hut in the land of one of them, viz.^ Biraj, 
for protection against rains during the 
cultivation season, and demolish the same 
after the rains were over, that is to say, in 
the month of Bhadra. Early in Jaistha^ 
1330, such a hut was erected on the land of 
Biraj and on the 21st Jaistha, 1330 (4th June 
1923) when the sub-tenants were about to 
start the work of cultivation, the accused 
persons variously armed came to the spot 
demolished the said hut and began to con¬ 
struct a new hut on its site. Puma and his 
sub-tenant offered opposition or rather, 
remonstrated and upon that the occurrence 
took place. The motive which actuated the 
accused according to the prosecution was 
to take forcible possession of the land as one 
of the accused Sonaram Pal and one 
Ayenuddi Molangi had obtained settlement 
of the land under a kabuliyat executed in 
favour of the landlords. 

The suggestion made to the prosecution 
witnesses during their cross-examination 
indicate that according to the defence 
Puma Mandal was a tenant in the land for 
theyears 1328and 1329, that hehadnotenancy 
right in the land at the date of the occurrence, 
that he and his sub tenants ceased to have 
any possession on the expiry of the year 1329, 
that thereafter the landlords gave the lands 
in harga settlement to Sonaram Pal and 
Ayenuddi i\Iolongi and they executed a 
kabuliyat dated 2nd Jaisiha 1330 (16th May 
1023) and registered on 25th May 1923. 
Their case further appears to have been 
that there was no hut on the land as alleged 
by the prosecution. 

Even if these suggestions be ignored as 
having l*een mere suggestions, upon the 
case as presented by the prosecution itself 
the most essential fact which would have 
to be proved in order to support a convic¬ 
tion on the charge of rioting was that there 
was a hut on the land which the accused 
came to demolish and which the prosecu- 
tiou alleged the accused did demolish. It 
is true that if the prosecution had not 
made a definite case as to the existence of a 
hut it would have been enough if it was 
proved that Srimanta and others or for the 
matter of that Puma Mandal, were in pos¬ 
session, either actually or even infe^en- 
tiallyfrom any right which any of them may 
have had to the lands. It was not pretend¬ 
ed, however, that there was any act of fos- 
session exeicised on the lands of Biraj by 
Puma or any of his sub-tenants since the 
cultivation cf 1329 the only act of pot- 
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■ession in those lands was confined to the 
erection of the hut in question. As for in¬ 
ference of possession from a right to pos¬ 
sess, no such riglit has been attempted to 
he proved in this case. 

On the question of possession the learned 
Judge clearly misdirected the Jury. The 
misdirection is of a two-fold character, 
that is to say, of omission as well as of com¬ 
mission. 

The question as to whether the hut was 
in existence or not being of prime import¬ 
ance, it was the duty of the learned Judge 
to place before the Jury facts and circm- 
stances appearing on the evidence showing 
the existence or non-existence of the hut 
as either possible or probable. All that 
the learned Judge says on the point is 
this;— 

“The prosecution witnesses Nos. 1 to 3, 7,9, 
10, 11, 14 and 18 say that Puma’s subordi¬ 
nate tenants had a hut and this was demo¬ 
lished and new huts constructed. The Sub- 
Inspector says that he found on the 6th 
remnants of an old plinth over which the 
new hut was erected.” 

Though the demolishing of the hut was 
an integral part of the prosecution case and 
the existence of the hut for some days 
before the date of the occurrence was alleg¬ 
ed as showing the possession of the sub¬ 
tenants, the learned Judge did not direct 
the Jury at all about the importance of 
finding whether it existed or not; on the 
other hand he observed thus in his 
charge :—“If they had it (meaning the hut) 
and it was demolished and new huts were 
constructed or even if they had no hut, and 
Sonaram Pal constructed new huts, whether 
these subordinate tenants and Adar, bro¬ 
ther of Puma would not have objected, and 
if new tenants were backed by armed men 
on behalf of the maliks, a riot was probable, 
and whether there was a riot resulting in 
the death of Sital brother of Si imanta, one 
of Puma’s tenants and the wounding of 
Puma’s brother and two others was sub¬ 
stantially correct or not, is for you to con¬ 
sider.” He thus told the Jury that even if 
they found that tlie sub-tenants had no hut 
on the land thej- should proceed further to 
consider whether they could not find the 
accused guilty of rioting. This in my opin¬ 
ion is a clear misdirection. He should 
have, on the contrary, told the Jury definite¬ 
ly and distinctly that if they found that the 
prosecution had failed to prove that there 
wa9 any hut of the sub-tenants on the land 


at the time of the occurrence, they should 
acquit Uie accused on the charge of noting 
as framed. On the question of possession 
the learned Judge did not draw the atten¬ 
tion of the Jury to some vital points which 
appear on the evidence. The case as laid 
before the Court was that the sub-tenants 
had been in possession of the different 
plots ever since Puma Mondal was 
settled on the land and P. W. No. 9 
Sonatan Moral said that none of the 
sub-tenants used to take settlement every 
year, whereas before the Investigating 
Sub-Inspector P. W. No. 24 Biraj himself 
stated and this statement was recorded 
under e. 161, Cr. P.'C., and proved tliat 
he obtained settlement of the land 10 or 15 
days before the occurrence ; tliis on calcu¬ 
lation would be after the date of the kabu- 
liyat executed by Sonaram Pal and Ayenuddi 
Molangi. There is also no precise evidence 
as to the date on which the hut Avhicli 
is said to have consisted of a few posts 
and a thatch and with no walls was actual¬ 
ly erected. The kobutiyat which Puma 
Mandal executed in 1328 B. S. in favour of 
the landlords, about the contents of which 
he said he had no knowledge at the time, 
was for one year only and was a registered 
document. TJie attention of the Jury was 
not at all drawn to these facts. These, no 
doubt are mere omissions but tliey are 
omissions on vital points. 

On the (iuestion of probability as to the 
occurrence the learned Judge also misdirect¬ 
ed the Jury. Dealing with the respective 
contentions of the parties, the prosecution 
case being that Puma Mondal was in posses¬ 
sion since 1315 and the defence being to the 
effect that he was on the land only during 
1328 and 1329, the learned Judge rightly 
told the Jury that it was for them to con¬ 
sider whether they would believe that 
Puma was in possession from 1315. But 
then he proceeded to observe as follows :— 
“But irrespective of the length of his pos¬ 
session, in view of the fact that the settle¬ 
ment operations are going on, it is for you 
to consider whetiier Puma could not set 
up successfully an occupancy right in the 
land before the Bettelement Authorities 
and whether it would have been easy for 
the landlord to deny it.” He should have 
told them that if possession from 1315 or 
about that time was not proved or if the 
defence story of possession from 1328 only 
was established-, that would considerably 
weaken the case and necessitate the evidence 
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aVjout the occurrence to i>e coiamined with 
greater scrutiny and suspicion. He did 
not do so; on llic other liaud, he suggested 
to the Jury that there were facts and cir¬ 
cumstances—irrespective of the length of 
Puma's possession which might help 
Puma to set up successfully an occupancy 
right in the land and which were not easy 
for the landlord to rebut. No such facts or 
circumstances are indicated in the charge ; 
on the other hand evep^ thing that appears 
on the evidence negatives the existence of 
such a light. The land itself is according 
to the prosecution 151 bighas hy the 100 
rasi bigha, and according to the kabuliyat 
executed by Sonaran ^36 standard bighas. 
Puma sub-let almost the whole of the lands 
to nine persons and kept only about 38 
higfias to himself. Pumas no doubt, has a 
rijoti holding in the village, but that also 
will not enable him to acquire an occupancy 
right in these lands. This direction, there¬ 
fore, was misleading. A further direction 
on the question of pi’obabilities is also open 
to objection. The learned Judge said to 
the following effect: "It is for you to con¬ 
sider what a landlord, who?had granted no 
regular dakhilas and when there was no 
lease, would do to protect themselves (sic) 
against an acquisition of a tenant right by 
Puma, whether an unscrupulous landlord 
would try to set up another person as a 
tenant and to try to put him in possession 
and if there was an attempt to do so whether 
the original tenant would come and object 
and whether a riot would or would not fol¬ 
low." This direction proceeds upon an 
assumption of several facts against the 
landlords which should not have been as¬ 
sumed but, on the other hand, left to the 
Jury for their determination. There should 
have been a clear direction, on the other 
hand, that if Pnrna Mandal did not suc¬ 
ceed in proving that he had acquired any 
rio’ht to the lands and if it be found that he 
was not actually in possession either by 
himself or through his sub-tanants and the 
accused persons went under the kabuliyat 
executed by them in favour of the landlords 
and be<^an to build the huts and were op- 
nosed they could not be convicted of rioting 
with the common object charged The 
above direction as to probabilities had the 
effect o£ putting the probabilities in favour 
of the prosecution too strongly before the 
Jurv ■ and upon a mere assumption of the 
S Which the Jury were not asked to 

find lor themselves. 
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The above, in my opinion, are sufficient 
grounds for holding that the learned 
Judge’s charge to the Jury was vitiated by 
misdirection and such misdirection must 
necessarily have prejudiced the accused. 

I would, therefore, allow the appeal and 
setting aside the conviction and sentence 
passed on the appellant, direct that he bo 
re-tried. 

Newbould, J. —I agree. 

z. K. Apjyeal alloivcd; 

Re-trial ordered. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 553 of 1924. 

August 6, 1924, 

Present: —Mr. Justice Sulaiman. 

DULLI AND OTHERS- APPELLANTS 

versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of I860), ss. SI,, SOS, S07— 
Dacoity with grievous hurt — Conviction, form of — 
Enhanced punishment, liability to—Criminal Proce¬ 
dure Code (.let V of J80S), s. S-5 (I)--Concurrent sen¬ 
tences, when can be passed. 

Section 397 of the Penal Code does not contain any 
substantive offence but merely prescribes the 
minimum punishment which can be awarded if robbery 
or dacoity is attended with certain circumstances 
mentioned’in the section. A conviction merely under 
9 . 3 )7 has no meaning. A conviction in the case of a 
dacoitv should be under s. 395 read with s. 397 of the 
Penal Code, in cases where the latter section applies, 
[p. 715. col. 1.] 

Sa^lion 397 of the Penal Cjde applies only to the 
case of persons taking part in a dacoity, who them- 
solves used deadly weapons, or themselves caused 
grievous hurt, or attempted to cause death or grievous 
hurt, and does not apply to the case of persons taking 
part in a dacoity who may be liable for substantive 
offences committed by some of the parties only by 
virtue of s. 34 of the Code. [p. 715, col. 2.) 

Queen-Empress v. Afa^a6ir Tiwari, 21 A. 283; A. 
W N. (1899) 76; 9 Ind. Dec. (s. s.) 876, Queen-Empress 
V Senta, A. W. N. (1899) 186; 28 A. 401 note and Em¬ 
peror V. Nageshwar, 28 A. 404; A. W. N. (1906) 61; 3 
Or. L. J. 322, followed. 

Under s. 35 (1) of the Cr. P. C. a Criminal Court 
has power to direct sentences to run concurrently 
only when the accused is convicted at one trial of 
two or more distinct offences. The Court has no 
power to order sentences to run concurrently with 
sentences passed in other trials, fihid.] 

Sdakbul Husain v. Emperor, 19 Ind. Cas. 336; 11 A. 
L. J. 263; 14 Cr. L. J. 240, followed. 

Criminal appeal from an order of the 
Additional Sessions Judge, Saharanpur. 
dated the 15th May 1924. 

The Government Pleader, for the Crown. 
JUDGMENT. —This is an appeal filed 
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by four appellants. The first three have 
been convicted under s. 397 of the Indian 
Penal Code and sentenced to seven years* 
rigorous imprisonment each, and the fourth 
under ss. 397/75 of the Indian Penal Code 
and sentenced to eight years’ rigorous im¬ 
prisonment. It has also been ordered that 
the sentences of the first two appellants 
should run concurrently with previous 
sentences passed on them in other dacoity 
cases. 

Quite irrespective of the question of fact 
involved, the order on the face of it is 
defective in several particulars. In the 
first place, s. 397 of the Indian Penal Code 
does not contain any substantive offence, 
but ssmerelj^ prescribes the minimum 
pimishment which can be passed if robbery 
or dacoity is attended witli certain circum¬ 
stances mentioned therein. It follows 
that a conviction merely under s. 397 has 
no meaning. The conviction in the case of 
a dacoity should be under s. 395 read with 
3. 397 of the Indian Penal Code. 

The second defect in the judgment is that 
it nowhere shows that the appellants either 
used any deadly weapon or caused grievous 
hurt to any person, or attempted to cause 
death or grievous hurt to any person at 
the time when the alleged dacoity was 
committed. What the judgment merely 
shows is that some of the dacoits had a 
pistol, a sword and big knives and that a 
pistol -was actully fired. It does not, 
however, show that either of the appellants 
himself used any such deadly w'eapon. In 
order to satisfy mj’self whether the evidence 
establishes this fact or not, I have read 
the entire prosecution evidence and I 
find that there is no satisfactory evidence 
that either of these appellants did any of 
the three acts mentioned in s. 397. Their 
convictions under s. 395 read with 
s. 397 cannot be justified. 

Before s. 397 of the Indian Penal Code 
can be made applicable it is necessary 
that each of the accused is proved to 
have been the offender doing the acts 
mentioned there. When s. 397 does not 
refer to any substantive offence s. 31 of 
the Indian Penal CoJe would be inappli¬ 
cable. For purpojes of s. 397 all the per¬ 
sons participating in the dacoity would not 
be held responsible for the acts of the 
^hers. It is true that in the case of Queen- 
Empress v, Mahabir Tiwari (1). Sir Arthur 

$70 ^ 3C3; A. AV. N. (1839) 79; 9 Inti. Dec. (n. s.) 
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Strachey, C. J., did hold that “ Any iierson 
taking part in the dacoity who, thougli lie 
may not have himself struck the blow caus¬ 
ing the grievous hurt, is nevertheless 
liable for the act by reason of s. 34 of the 
Code". But this case was dissented from 
by Knox, A. C. J. and Banerji, J., in the 
case of Queen-Empress v. Senta (2), where 
it was laid down that s. 397 applies only 
to those persons taking part in a dacoity 
■who themselves use deadly weapons or 
themselves cause grievous hurt or attempt 
localise death or grievous liurt. and that 
it does not apply to such persons taking 
part in a dacoity Avho may be liable for 
.substantive offences committed by some 
of the parties only in virtue of s. 34 of 
the Code. The same vicAv was followed 
by Aikman, J., in the case of Emperor v. 
Nageshivar (3). 

On the facts of this case, tlierefore, it is 
impossible to uphold the convictions under 
s. 397 even if read with s. 395 of the 
Indian Penal Code. 

Another mistake committed by the learn¬ 
ed Additional Sessions Judge is in his 
ordering that the sentences of the first 
two accused should run concurrently with 
the previous sentences passed on tiiem in 
other dacoities. Under s. 35 (1), Cr. P. C., a 
Criminal Court has power to direct that 
I)unishment should run concurrently, but this 
is only Avhen the accused is convicted at one 
trial of two or more distinct offences. Tlie 
Court has no power to order sentences to 
run concurrently Avilh tlie sentences passed 
in other trials. This ivas tlie view express¬ 
ed by Tudball, J., in the case of Makbitl 
Husain V. Emperor and in that view I 
fully concur. 

Coming to the merits of the appeal I am 
fully satisfied that the charge of dacoity has 
been broughthome to all the four appellants. 
Latif admitted his guilt and pointedoutsome 
18 utensils buried in aheap Avliich are proved 
to be part of the stolen properties. The otlier 
three appellants have been identified by 
a number of witnes.ses and there is abso¬ 
lutely no reason to doubt the genuineness 
of the identification proceedings. Dulli 
jumped from the roof of his house and 
attempted to run away as soon as he saw 
tlie Sub-Inspector but was caught in the 

(2) A. AV. K. (1899J 186; 28 A. 404 note. 

(3) 28 A. 404; A. AA’. N. (1906) 61; 3 Cr. L. J. 
322 

(i) 19 Ind. Cas. 336; 11 A. L, J. 2i;3: U Or. L. (T. 
240. 


SHAMLAL SINGH V. 

market. Zafar and Latif live in a joint 
house and a stolen article Avas recovered 
from that lioiise. Another stolen pro¬ 
perty Avas recovered from the house of 
Aijaz. 

As I am agreeing with the learned Addi¬ 
tional Sessions Judge on the question of the 
complexity of the appellants in this 
dacoity it is not necessary for me to 
discuss the evidence in greater detail. The 
evidence discloses that it Avas a daring 
dacoit 3 '. The dacoits Avere about 12 or 13 
in number. They seized and beat Durga. 
They were also armed Avith deadly Aveapons— 
SAA’ords and big knives besides and 

a pistol Avas actually fired in order to 
frighten the inmates. The dacoits made 
light by burning straAv and by lighting a 
small lamp and the loot lasted for about 
an hour and a half. They decamped Avith 
properties like utensils, clothes or cash 
and also ornaments taken off from the 
persons of females. 

I am, therefore, satisfied that both the 
accused v^ere guilty of the offence of 
dacoity within the meaning of s. 395 of 
the Indian Penal Code. Sentences of 
seven years passed by the Court beloAv are 
by no means severe. 

It is,of course, open tome to take into 
consideration the sentences passed on 
Dulli and Aijaz in other trials and impose 
a lesser sentence in this case instead of 
ordering that the sentence should run 
concurrently. I, how'ever, see absolutely no 
ground Avhy I should pass a lesser sentence 
in vieAv of the fact that these two accused 
have been foAind guilty of committing other 
dacoities and have been previously senten¬ 
ced particularly when those dacoities were 
quite distinct and independent I am 
unable to discover any ground for leniency. 
When persons commit different dacoities in 
different villages they are liable to be 
punished for all those dacoities separate¬ 
ly. Latif had a previous conviction of 
one year under s. 457 of the Indian Penal 
Code. 

I accordingly find Dulli, Aijaz Ahmad and 
Zafar guilty of the offence of dacoity under 
s. 395 of the Indian Penal Code and 
convict them of that offence and sentence 
them to seven years’ rigorous imprisonment 
each. I find Latif guilty under s. 397 read 
with s. 75 of the Indian Penal Code and 
sentence him to eight years’ rigorous 
imprisonment. Their convictions under 
s. 397 are set aside. The order directing 
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that the sentences passed on Dulli and 
Aijaz should run concurrently with the 
previous sentences passed on them is also 
set aside. In other respects their appeals 
are dismissed. 

z. K. Appeals dismissed. 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 547 of 1923. 

January 15, 1924. 

Present: —Mr. Justice Greaves and 
Mr. Justice Panton. 

SHAMLAL SINGH and another— 
Accused—Appellants 
versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act V of 1898), ss. 297, 
3!i2—Sessions trial—Examination of accused, method 
of~Charge to Jury—Demeanour of witnesses, states 
ment as to — Misdirection. 

The proper method of applying s. 342 of the Cr. P. 
C. is to bring to the attention of the accused 
si>ecific matters which appear in the evidence against 
him. Merely questioning him generally ns to whether 
he has anything to say or anything to add to what he 
said before the Committing Magistrate is not a 
satisfactory method of applying the section, [p. 717, 
col. 2.] 

The mere fact that a Sessions Judge states to the 
Jury his impression of the demeanour of some of the 
witnesses, does rfot amount to a misdirection, as the 
witnes.=;es having appeared before the Jury, it is for the 
latter to jtidge wliether the demeanour of the wit¬ 
nesses Avas such as to discredit in any way the evi¬ 
dence which they had given, [p. 717, col. 2; p. 71S 
col. 1.] 

ARGUMENTS.—Babu Debendra Na- 
rain Bhattacharjee (with him Babu Bibhuii 
Bhusan Lahiri), for the Accused.—The ac¬ 
cused persons are charged under s. 366, 
Indian Penal Code, for having abducted one 
Susila, in order to have forcible illicit inter¬ 
course with her. The prosecution story is 
that the woman who lived with one Ambica 
Charan Ganguly, was forcibly taken away 
from his house hy some men including the 
accused persons to some distant field away 
from habitation and there, the accused 
Khuchiram and one Sasadhar had forcible 
sexual intercourse with her. Thereafter 
she Avas taken to the house of a certain 
Musalman, where she lived for an entire 
day. Next day she was ultimately brought 
back to Ambica’s house by some persons. 
In the meantime Ambica had lodged in¬ 
formation with the Police. 

My first point is that, in this case 
there has been no compliance with s. 343 
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of the Cr. P. C. In spite of repeated rulings 
of this Court, the Courts do not seem to 
take care. Here the Court admitted the 
statements ofdhe accused before the Com¬ 
mitting Magistrate and asked them if they 
would add anything. This is absolutely 
wrong. Here there was no written state¬ 
ment filed as in some of the cases reported. 
The statement before the Committing 
Magistrate should not be made to serve 
the purpose. 

Secondly s. 363, Cr. P. C. is mandatory. The 
word, “shall” used there is indicative of its 
mandatory nature. The Judge puts to the 
Juryin his charge, his impressions on the 
demeanour of several important witnesses 
without recording the same at the 
time of recording the statement: see s. 3G0, 
Cr. P. C. The Doctor who was called in 
the Sessions Court, has not been properly 
examined. His deposition in the loAver 
Court has been read out and put in. He 
has undoubtedly been cross-examined, but 
that should not be held sufficient to cure 
this defect. 

With regard to witnesses Komez Mandal 
and Laskar Sardar, who were declared 
hostile in the lower Court, the fact that 
they have not been called raises a presump¬ 
tion against the prosecution and the Judge’s 
omission to mention it before the Jury 
is a positive misdirection : In the matter 
of Empress v. Grish Chander Taluk' 
dar (1). There are two other cases on 
the point but I need not cite them. More¬ 
over, when the learned Pleader argued that 
the omission to call them would raise 
a presumption against the prosecution, the 
learned Judge directed the Jury that the 
contention of the Pleader was that they 
should infer that the witnesses were won 
over. 

Law requires that evidence should be 
Bummed up. Summing up means analys¬ 
ing evidence and pointing out its bearing 
on the case. The learned Judge has 
merely filled in the gaps and has not 
clearly put in the discrepancies, specially 
about the identification. The Jury have 
not at all been assisted by the learned 
Judge. It led the Jury to come to a 
hasty conclusion. Merely refeiTing the 
Jury to the arguments at Bar will not cure 
the omission in the summing up. 

The learned Judge should have told the 

(l) 5 0. 614; 5 0. L. R. 364; 2 Ind. Dec. (o. s.) 

998. 
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Jury that the only evidence of the intention 
to rape was the actual commitment of the 
crime and if they disbelieved tliis they 
should view the rest of the story with sus¬ 
picion. The learned Judge has also failed 
to put the defence plea of elopement with 
clearness and cogency. 

Lastly the way in which he has put the 
law relating to doubt and its reasonable¬ 
ness is highly improper. The Judge should 
not lay down a general principle in the 
way in which he has done. Tlie Jury 
should always be taken to be reasonable 
men. 

The submission, therefore, is that the 
conviction should be set aside and accused 
persons acquitted. 

Ml-. Khondkar, Deputy Legal Remem¬ 
brancer, for the Crown, was not called on 
to reply. 

JUDGMENT.—The two accused in 
this case have lieen convicted of an offence 
underthe provisions of s. 3G6 of the Indian 
Penal Code, that is to say, abducting a 
woman with intent to commit rape. Eacli 
of the accused has been sentenced to 
undergo rigorous imprisonment for a term 
of five years. 

Now 12 points have been urged before 
us on behalf of the appellants. First, it 
is said that there has been no sufficient 
compliance with s. 342 of the Cr. P. 0. 
Apparently, what happened is this that 
the accused were asked if they desired to 
make any further statement to what they 
had made before the Committing Magis¬ 
trate and they refused to do so or to call 
any evidence. Now we have had occasions to 
point out more than once that the proper 
method of applying s. 342 is to bring to 
the attention of the accused specific matters 
which appear in the evidence against 
them and that merely questioning them 
generally as to whether they have any¬ 
thing to say or anything to add to what 
was said before the Committing Magistrate 
is not a satisfactory method of applying 
8. 342 and we hope that the Courts in 
future will bear this in mind when the 
time comes to question the accused under 
the provisions of s. 342 but we are not 
prepared to say that what was done in 
this case necessitates a new trial. 

The second point urged is that the Judge 
was not justified in stating to the Jury 
his impression of the demeanour of some 
of the witnesses without recording, as i\ 
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is sai‘l he should have doue, liis views at 


the end of tlieir deposition^. But after 
all, there is really nothing in this point. 
The Jury saw the. witnesses and it was for 
them to judge whellier the demeanour of 
the witnesses was such as to discredit in 
any way the evidence that they liad given. 

Thirdly, it is urged that there Avas a 
material defect in that the Doctor Avas 
not examined-in-chief before the Jury but 
his deposition before the Committing 
Magistrate AA’as read Avithout his being ac¬ 
tually called. But after all, he AA'as cross- 
examined and tlie Jufa' had an opportun¬ 
ity of judging of his credibility as a 
result of the cross-examination that AA^as held. 

Fourthly, it is said that the two Avitnesses 
Komez Mandal and Laskar Sardar avIio Avere 
called before the Committing Magistrate 
and Avho subsequently Avere allowed to be 
treated as hostile Avitnesses should, at any 
rate, ha\^e been tendered for cross-examina¬ 
tion before the Jury. We think tliat 
there is considerable force in this comment. 
But after all, despite AA'hat has been urged 
by the learned Vakil, it does not seem to 
us that their evidence Avas very material. 
It Avas directed to the question Avhy the 
Avomau Avas taken to the accused, Sham 
Lai’s house against her Avish instead of 
being taken to her OAAm hari but I doubt 
really if their evidence affected the matter 
very much one Avay or the other. 

Fifthly, it is urged that there AA^as no 
proper summing up to the Juiy and we 
Avere referred to various discrepancies ap¬ 
pearing in the evidence of the prosecution 
Avitnesses, Avhich it is said, should ha\'e 
been pointed out to the Jury in some 
detail. But the summing up has teea 
read to us and Ave are not prepared to say 
that it is so deficient in this or in other 
matters that AA^e should direct the accused 
to be re-tried. 

Sixthly, it is said that the learned Judo-e 
should not have suggested to the Jury 
that Komez and Laskar AA-ere won over by 
the defence and that there was evidence 
to this effect Avhereas it is said that there 
Avas not. We do not think that there is 
much substance in this point. What the 
learned Judge did say in his charge is; 
“ The defence urge you to consider that 
if they had been examined in this Court 
they would not have supported the prose¬ 
cution story. The prosecution admit tlie 
argument and state that those men have 
been won over by the defence.” This 
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being the charge, AA'e do not think that there 
is really any force in AA'hatAvas urged with 
regard to the sixth contention. 

SeA^enthly, it is said that the learned 
Judge should have told the Jury that the 
evidence Avith regard to the conduct of the 
brother of the second accused and that of 
the first accused’s relations Avere not evi¬ 
dence against the appellants. It is said 
that this evidence Avas prejudicial to the 
accused and that the Jury should have 
accordingly been AA'amed Avith regard to it. 
But the same remarks that we have made 
Avith regard to the evidence of Komez and 
Laskar apply to this evidence and I doubt 
if it is really very material. 

Eighthly, it is said that the Jury’s atten¬ 
tion should have been drawn to the fact 
that the nearest neighbours were not called 
and it is said that this is really no explana¬ 
tion and that the explanation which was 
given by the Police that there AA-ere only 
A\-omen in this house is of no value. We 
do not think, hoAvever, that there is very 
much in this point. 

Ninthly, it is said that the attention of 
the Jury Avas not directed to the effect 
uj^on the prosecution case of Avhat would 
haA-e happened if they liad disbelieved 
the story of rape. It is suggested that 
they did not accept this story. I am not 
sure whether this is so or not but 1 am 
inclined to think that probably the Jury 
came to a unanimous A-erdict because they 
did accept the evidence of the woman, pro¬ 
secution Avitness No. 1 Avith regard to the 
fact that she was raped. 

Then the tenth point dealt AA-ith the 
fact that the charge of rape AA-as not origin¬ 
ally made by the Avoman herself and 
criticism has been directed to the sugges¬ 
tion made by the Judge to the Jury that 
probably she did not raise this question at 
first out of her natural modesty. We do 
not think, after referring to the passage 
in the charge which will be found at the 
foot of page 5 of the copy before us, that 
there is really anything in this point. 

The eleventh point is that the defence 
case was not properly put to the Jury and it 
is said that all that the leai-ned Judge did 
Avas to direct-the Jury’s attention to the 
line of the cross-examination as suggesting 
what the case Avas. It is said, however, 
that this was not sufficient and that the 
learned Judge should have specifically 
placed before the Jury the fact that the 
defence case was that the woman hmi 
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eloped with some person. Here again, 
reading the charge oh this point, we do 
not think that from the charge it can be 
shown that the defence case was not fairly 
put to the Jury by the Sessions Judge. 

Lastly, criticism is directed to the Judge’s 
interpretation of “ reasonable doubt." But 
here again we do not think that this can 
be seriously objected to. After all, the 
case was really a very simple one. The 
woman had told her story and there was 
the evidence of Ambica with whom the 
woman lived. It was really for the Jury 
to decide whether they accepted the simple 
story of these witnesses or whether they 
were not prepared to accept it. This seems 
to us the only question that really arises 
in this appeal. The Jury thought lit to 
accept the story and it is not open to us 
to say after seeing the evidence that there 

was no evidence upon which the Jury were 
justified in accepting the prosecution story. 

For these reasons the appeal is dismissed. 

Z, K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 247 of 1924. 

July 30, 1924. 

Present: —Mr. Justice Boys. 

PITA AND OTHERS—Applicants 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code (.Ic/ T' of 189S), ss. 

SJfO—Right of accused person to be represented by 
Pleader and to cross-examine prosecution witnesses ■ 
Puty of Magistrate — Procedure —U'ifness called by 
Court -Cross-examination, right of. 

^yhe^o a witness is called under s. 5-10 of Ihe Cr. 
P. 0., both sides have a right to cross-exainino that 
witness freely. It is entirely wrong to de.scribe as 
cross-examination that which | consists x)f certain 
questions being suggested by the defence to the Court 
and those questions being nut hv the Court, [p. 720, 
col. 2.] 

The spirit of the law requires that if an accused 
person wishes to be represented by a Pleader he 
should be given an opportunity of being so represented 
and should also have an opportunit}' of cross-ex¬ 
amining tho witnesses for the prosecution [ibid.] 
^yhe^e at the commencement of a trial the accused 
desires to ‘"be given an opportunity to engage a 
deader and -there has not already been a sufiiciently 
long period given to him for this purpose, the Magis- 
:tTate may jproceed up to the end of recording his 
evidence of the prosecution witnesses and from 
that stage he should allow an adjournment in order 

to enable the accused to appoint a I’lcadcr and that 


adjourument must h?. long enough to enable tho 
Pleader to get ]tropcr instructions and to prepare 
himself for cross-examination, (p. 720, col. 2; p, 721, 
I'ol. 1.] 

Quccn-hJmprcss v. Cfteroa Lai, A. W X. (180.5; 

lOaiid Sheo Pritka-di i>ingli v. Hawlin.-f, 28 C, 501, 
referred to. 

Criminal revision from an order of the 
Sessions Judge, Mainpuri, dated the 31st 
March 1924. 

Mr. J. M. Banerji, for the Applicant. 

T’he Assistant Government Advocate, for 
the Crown. 

JUDGMENT.— In this case certain 
persons have been prosecuted and convict¬ 
ed of assaulting the Police and rescuing 
certain persons whom tlie Police had arrest¬ 
ed on the 28th of October 1923. On that 
occasion the Police were driven off after 
tliey had used their fire arms killing two 
men and injuring others. Later a number 
of villagers were arrested and were placed 
before a Magistrate on the 3rd of November 
1923. It is a matter of complaint in this 
Court in revision that these accused persons 
were never given a reasonable opportunity 
of defending themselves. On the date on 
which the 3 ’^ were produced in Court, the 3rd 
of November 1923, the Magistrate at 3-30 
p. M. ordered that the case should be heard 
the next day in the Jail. It appears from the 
record that practically tlic first step in the 
proceedings in the Jail on the 4th which 
was a Sunday was the presentation of an 
application by some friend of the accused 
asking for an opportunity to engage a Plea¬ 
der and that the evidence might be taken 
in that Pleader's presence. In view of s. 340 
there can be no doubt that the accused 
were entitled to be represented by a Pleader. 
But this is not the most serious error com¬ 
plained of by the applicants here in 
revision. The reasonable course to adopt, 
if that had been the only application, would 
have been for the Magistrate to proceed with 
the evidence-in-chief for the prosecution 
and then, at any rate, to allow, if it had 
not already been allowed, a reasonable tinie 
for the accused to appoint a Pleader. This 
application was, however, bluntly refused on 
the allegation that the accused had plenty 
of time to appoint Pleaders cince the pre¬ 
vious day and that lie would have to send 
the prosecution witnesses away again. Nei- 
ther of these reasons appear to me a valid 
reason. What he should have done is to 
tell the accused that he would proceed with 
the evidence-in-chief of the prosecution 
witnesses and would then allow them a rea- 
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sonable time to appoint a Pleader. The 
next step was that he examined six of the 
prosecution witnesses and took down the 
accused's statements, framed a charge-sheet 
and said that lie would take the remaining 
prosecution witnesses the next day. At the 
end, after tlie statements of the accused, 
lie asked them whether they wished to 
cross-examine. Having had their applica¬ 
tion for time to appoint a Pleader rejected, 
these ignorant villagers very naturally 
said, “no, we do not wish to cross-exa¬ 
mine." No one who has had 12 months' 
experience of the lower Courts and of this 
type of villager would for one moment 
expect that they would give any other an¬ 
swer. They would be utterly incapable of 
themselves cross-examining the witnesses. 
On the 5th of November further prosection 
witnesses were examined and the accused 
were further examined and they stated that 
they would produce defence witnesses. By 
this time they had succeeded in engaging 
the services of a Pleader who put in an 
application asking for another date to be 
fixed for cross-examination. There was 
nobody there who could properly instruct 
him on behalf of the accused. The pairo- 
kar and relatives of the accused lived in 
Agra and the Pleader had had no time to 
get his instruction through the relatives 
who had come from Agra to Mainpuri. The 
Deputy Magistrate refused this application 
on the ground that the Pleader could get his 
instructions from the accused themselves. 
In a later application which was filed on 
the 6th, it is stated that the Pleader also 
made an oral application to be allowed to 
cross-examine the witnesses on the 5th, pre¬ 
sumably when the application for postpone¬ 
ment had been rejected, and that this appli¬ 
cation was refused on the ground that he 
had no right left. On the 6th a further ap¬ 
plication in which all the previous proceed¬ 
ings were set out at length was filed asking 
for the prosecution witnesses to be re-sum¬ 
moned. On this application the Pleader 
was told that the case was not fixed for the 
6th and ifthe accused wanted the prosecu¬ 
tion witnesses he could summon them as 
defence witnesses paying the necessary 
expenses. Subsequently on the 13th of 
December it appears that the Deputy Magis¬ 
trate summoned three of the prosecution 
witnesses, not four as he says, under s. 540, 
Or. P. C. In an explanation which has been 
fumi^ed by the learned Deputy Magistrate 
to this Court he says that, as the defence 


had left no legal right of cross-examination 
at that stage, he re-called the witnesses 
under s. 540 of the Cr. P. C. at the desire of 
the Counsellor the defence, and questions of 
the nature of cross-examination suggested 
by the defence Counsel were put to the 
witness “from the chair". There is nothing 
whatever to justify this procedure. If a 
witness was called under s. 540 both sides 
had a right to cross-examine that witness 
freel.v. It is wholly misleading to describe 
as a cross-examination that which consisted 
of cetain questions being suggested by the 
defence to the Court and those questions 
being put by the Court. I have detailed 
these proceedings at length because I have 
no hesitation in holding that the accused 
were not fairly treated. This was an impor¬ 
tant case and a serious case for the Cro^vn. 
It was no less serious for the accused. It is 
obviously in accordance with the spirit of 
the law that they should be represented by 
a Pleader, if they wished to be so represent¬ 
ed. It is obviously in accordance with the 
spirit of the law* that they should have an op¬ 
portunity of cross-examining the witnesses. 
The prosecution and the Deputy ^lagistrate 

can fall back on the fact that on the 4th of 
November w'hen the accused \Yere examined 
they w’ere asked if they wished to cross-ex¬ 
amine. Even putting aside the fact that their 
right of being represented by a Pleader as 
laid down in s. 340 had been refused, I should 
still hold that this w’as merely a literal 
compliance with the law and a most obvious 
breach of it in the spirit, and I would invite 
the attention of the Deputy Magistrate to 
the remarks of Mr. Justice Aikman in Queen^ 
Empress v. Ram Charan Lai (1) and par¬ 
ticularly to the remarks of Ameer Ali and 
Pratt, JJ., in Skeo Prakash Singh v. Rawlins 
(2) where they said “The work of this Court 
would be appreciably lightened, if the Suboi^ 
dinate Magistrates, in dealing with the law re¬ 
lating to the rights of accused persons, would 
construe it in a less technical spirit than 
they are sometimes accustomed to do. In 
the inferior Courts the right principle is oc¬ 
casionally reversed and a person is presun^ 
ed to be guitly the moment he is accused 
and every attempt on his part to prove his in¬ 
nocence is regarded as vexatious". I have 
no hesitation whatever in holding that while 
the Magistrate could have been right ^ in 
proceeding up to the end of the prosecution 

(l) A. W. N. (1895) 40. 

(3) 88 O. 594. 
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’witnesses, from that stage he should have 
allowed an adjournment in order to enable 
the accused to appoint a Pleader if there 
had not already been a sufficiently long 
period, and that that adjournment should 
have been long enough to enable the 
Pleader to get proper instructions and to 
prepare himself for cross-examination. What 
is a proper period must be a question for 
reasonable decision in each case. In this 
case the whole proceedings of the Ith and 
the 5th were most unwarrantably rushed 
and the accused -were really given no pro¬ 
per opportunity of defending themselves. 

I set aside the whole of the proceedings 
subsequent to the termination of the evi- 
denceof the prosecution w'itness on the 5th of 
Kovember and direct that the Magistrate 
proceed to hear the case properly and fully 
from that stage. To this extent the appli¬ 
cation is allowed. I am informed that the 
Magistrate in question has been transferred. 
If this is not so, the District Magistrate will 
see that the case is taken up again, not by 
the same Magistrate but by some other 

Magistrate. 

z.,K. Application allowed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Reference No. 25 op 1924, 
September 18, 1924. 

Present: —Mr. Dalai, J. C. 
MUBARAK ALI AND OTHERS—ACCUSED 


y—A pplicants 

versus 

ABDUL HAQ —Complainant—Opposite 

_ . Party, 

-Procedure Code {Act V of JS98), ss. 177, 
OZq {1) {i)—Complaint filed in wrong Court—Transfer 

Courts powtr of. 

Where an offence is being enquired into and tried 
contrary to the provisions of s. 177 of 
lie Or. P, C., the High Court lias jurisdiction to 
1 of the case under s. 526 (1) (ij of 

caw ^ Court having jurisdiction to try the 

Ctwe reported by the Fourth Additional 
oessions Jud'ge, Lucknow, by his order 
dated the 19th July 1924. 

K/iandaiiu;a?, for the 

Mr. S. M. Ahmad, for the Opposite Partv. 

46 


ORDER.— A complaint under s. 500 
Indian Penal Code, was wrongly hied by tiie 
complainant in the Court of the City Magis¬ 
trate who had no jurisdiction. The olience 
was committed in the village of Takrohi 
which is situated within the jurisdiction of 
the Magistrate trying cases of tlie Sub-Divi¬ 
sion of Lucknow, The City Magistrate 
transferred it to a Special Magistrate who 
issued process. The defendants applied 
in revision to the learned Sessions Judge to 
quash the proceedings and the matter has 
been referred to this Court. 1 do not 
think that the proceedings should be quash¬ 
ed. This Court has power to transfer the 
proceedings to the proper Court having 
jurisdiction. The learned Counsel for the 
applicants referred me to the case of 
Emperor y. Shea Daijal{l) wliere a learned 
Judge of this Court quashed the proceed¬ 
ings and refused to transfer them to the 
Court having jurisdiction. With all res¬ 
pect I am not prepared to follow that rul¬ 
ing. In my opinion, the present case is 
covered by the authority of the High Court 
under s. 52G (1) (i) of the (’r. P. C. This 
offence is being inquired into and tried 
by a Court contrary to the provisions of 
s. 177 which lays down that every offence 
shall ordinarily be inquired into and tried 
by a Court within the local limits of 
whose jurisdiction it was committed. This 
error can be rectified by this Court by 
transfer to the Court having jurisdiction. 
It is certain that the complainant desires 
to proceed willi the matter ; he is repre¬ 
sented in this Court. Under the circum¬ 
stances it will be a futile proceeding to 
quash his complaint as it stands and direct 
him to take his complaint to another Court 
when this Court can on its own motion 
order trial by a Court having jurisdiction. 

In the result I remit thes.e proceedings 
to the District Magistrate of Lucknow with 
a request that the complaint shall be sent 
for trial to the Magistrate who has juris¬ 
diction within the village of Takrohi. I 
may give it as my opinion that tlie matter 
should be tried by a stipendiary Magistrate 
and not transferred to the Court of an 
Honorai'y Magistrate. 

z. K. Proceedings remitted. 

(1) 57 Ind. Cue. 459; 23 O. C. 87; 21 Cr. L. J. 635. 
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ALLAHABAD HIGH COURT. 

Criminal Kkvision Xo. 3‘>9 of 1924. 

Augu-st 2S, 1924. 

: — Mr. Justice ^lukerji. 

CHIK )TI‘A' i.AIj—A pplicant 

rerf!Ufi 

kAMPEROR—O pposite Partv. 

Penn} ('-»>/<■ (Act XL\' of ISfftt), s. .'^H—Eiidcnce 
Act (/ nf ls7J), .■?. IL't, 111. (ii) Rccci ring .stolen pro- 
p>'rt!i—liunlen "f }>roiif Po.ssc.ssifin long after theft - 
(inilia k'noicU'dgt Presumption. 

In n case under s. 111 of the Penal Code the bur¬ 
den is on the prosecution to prove tlic guilty know¬ 
ledge of the person prosecuted. There may, however, 
be circumstances in whicii this guilty knowledge may 
be inferred and may be accepted as conclusive if no 
explanation i.s forthcoming on the i)urt of the accaised 
persim. [p. 722, col. 2.] 

Where certain silver ornaments of the ordinary type 
which had been removed during a ducoity were 
recovered from the person of the accused's wife, tlio 
accused being a goldsmith, 2’ years after the 
dacoily and tlie explanation <^f tlie accused was that 
lie had hims(df made the ornaments for tlic use of 
his wife; 

Held, that no pn'suinption could aiisc in the ca.ne 
that the accusi'd had received the ornaments knowing 
them to have, lieon stolen, [p. 72.'h C'd. l.”] 

timperoi’ v. S}i<jhar Singfi. 20 A. I.'IS; 0 A. Ij. A, 
608; A. W. N. (1000) 311; 4 Cr. U J. 438. Ram Charan 
Saha V. dlaji Meah Jlaji Abdulla, 21 Ind. Cas. 171; 
17 O. W. jS. 1120; 14 Cr. L. J. 571, Emperor v. 
Hajendra Roy, 47 Ind. Cas. 84; 22 C. . N 508; 27 C. 
L. J. 311; 10 Cr. L. J. 888 and Queen-Empress v. 7. 
Burke, C A. 224; A. W. N. (,1884) 55; 3 ind. Dec. (.v. s.) 
832, relied on. 

The illustrations to s. 114 of the Evidence Act only 
exemplify the law as enacted in the section and can¬ 
not bs taken to restrict the sense of the section. The 
section itself simply says that the existence of any 
fact may be presumed which the Court tliiiiks likely to 
have happened, having regard to the common course 
of naturnl cvent.s, human conduct, etc. [i*. 722, col. 2-1 

Criminal revision from an order of the 
Sessions Judge, Kumaun, dated the 29th 
of April 1924. 

Mr. G. N. Kunzru, for the Ai)plicaut. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. —The applicant was 
charged with liaving committed an offence 
under s. 411 of the Indian Penal Code and 
was sentenced to undergo rigorous imprison¬ 
ment for one year. He appealed to the 
learned Sessions Judge, but his appeal was 
dismissed. 

In this Court, it h^ been contended that 
on the facts foui^^j,d in the circumstances 
of the ^ecution has failed to 

prove a case under Indian Penal 

Code. 

The following facts appear to have been 
established. Two and a half years before 
the discovery of the articles at the 
applicant's house^ these had been re- 
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moved from the houses of the two com¬ 
plainants by means of a dacoity. The 
articles are four silver ornaments of the 
total value of Ks. 100. The applicant 
is a goldsmith by caste and profession. He 
w'as asked whence he got those articles and 
he replied that he himself had made them 
for his wife. The articles were found, except 
in one case, on the person of the wife of the 
applicant. There is no evidence that any 
attempt had been made to conceal the pro¬ 
perty. On the other liand they were found 
at places where the goods belonging to the 
applicant or his wife would be naturally 
found. It was further found that, the ex¬ 
planation of the applicant that he had made 
those goods himself was false and that the 
goods liad been really the property of the 
two complainants Gannu Singli and Govind 
Singh. Tlie question is whether in the cir¬ 
cumstances of tlie case the prosecution was 
entitled to raise the presumption that the 
applicant was in possession of the articles 
having reason to believe that they were 
stolen property. 

It appears to me that it is certainly on 
the pro.secution to prove the guilty know¬ 
ledge of the person prosecuted. There may, 
iiowever, be circumstances in which this 
guilty knowledge may be inferred and may 
be accepted as conclusive if no explanation 
is forthcoming on the part of the accused 
person. Such a case is mentioned hy way 
of illustration in clause (a) to a. 114 of tho 
Evidence Act. There it is stated that, if a 
man he found in possession of stolen 
goods soon after a theft, the presumption 
would be that the man was either himself 
the thief or that he knew that the goods 
Avere stolen, unless he could satisfactorily 
account for his possession. It is to be noted 
that the word ‘soon’ has been used in this 
illustration. An illustration only exempli* 
fies the law as enacted in the Code and 
cannot certainly be taken to restrict tn« 
sense of the section. But the section itself 
simply says that the existence of any fset 
may be presumed which the Court thinks 
likely to have happened, having regard to 
the common course of natural events, human 
conduct etc. The question, therefore, is, 
can it be said that the person who Avas founa 
in possession* of stolen property 2J years 
after the actual offence, by which the owner 
lost it, must be presumed to be in posses¬ 
sion with guilty knowledge, unless he can 
account for his possession ? In judging a 
case, regard must be had to the nature of 
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the property. The property, as I have al¬ 
ready mentioned in this case, is silver orna¬ 
ments—articles which would easily change 
hands from time to time—and is articles 
which may, in the common course of events, 
find their \yay to a silversmith’s shop. Speak¬ 
ing, llierefore, of the presumption, it is dith- 
cult to say that there is any pre.sumption 
of the guilty knowledge in this particular 
case. 

Several cases liave been referred to, and 
in my opinion, although every case has been 
decided on the peculiar facts of it, tliere 
seems to be a strong opinion against the 
raising of any presumption in favour of tlie 
prosecution where there has been a delay 
between the loss of the goods and tlie re¬ 
covery of them. 1 do not propose to dis¬ 
cuss any of the cases except one, inr., Em- 
p&ror V. Sughai' Siyigh (1). In that case the 
appellant was found in possession of certain 
ornaments of the ordinary type and tiiese 
were found six months after the dacoity by 
which they were lost, and it was held that 
no presumption under s. 114 of the Evidence 
Act could be raised to imply guilty know¬ 
ledge. Their Lordships laid special stress 
on the word ‘soon’ to be found in illustra¬ 
tion (a) to s. lU of the Evidence Act. 
The other cases are Ram Chantn Saha v. 
Haji Meah Haji Abdtilla (2), Emperor v. 
RajemlraRoy and Queen-Empress v. T. 

Burke (4). 

I hold that the prosecution has failed to 
prove the guilty knowledge on tlie part of 
the applicant. 

I set aside the conviction and the sen¬ 
tence. 

The applicant is on bail and he need not 
siurender. 

Z, K. 

Conviction allowed. 

(1) 29 A. 138; 3 A. L. J. 803; A. W. N. flOOoJ 314; 
4Cr. L. J.436. 

i2) 21 Inrl. Cas. 171; 17 C. W. N. 1129; 14 Or. L. J. 
57i; 

(3) 47 Ind. Cas. 61; 22 C. W. K. 590; 27 C. L. J. 
311; 19 Cr. L. J. 868. 

(1) 6 A. 224; A. W. N. '1884) 55: 3 Ind. IKo. (v. ^.) 
832. 


CALCUTTA High court. 

Criminal Appeal No. 584 of 1923. 

February 18, 1924. 

Present :—Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Panton. 

KALIA alias KALA GAZI alias ABDUL 

MALI AND OTHERS—ACCUSED — APPELLANTS 

VC rsus 

EMPEROR— Opposite Partv. 

Criminal Pruci'lnre Code (.{cl I* n/ ISOS), 9 . 172 — 
Perjonnl diarii nf P ilicc O/liccr, entries in, u'htther 
adni isiiblf l.ist of stolen propcrtii supplied during 
in>\’.'iti‘f<ttioii and list of names of suspects, I ndmissibil- 
ihj o f .\}a]> mcjiared bp Police ttjjici r during invesLi- 
ijalioii Statements inioU bp third persons, xchethcr 
should he eatereil. 

I‘’ntri('S inarlo in diary kepi l)y a PoUco 

Officer, wlio did nut start the iiive.sti^.ntion of a case 
and did not take any part in f'le invosti'^ation, do n( t 
fall within the jiurview of .s. 172 of the Or. P. C., ai d 
are not, tlierefure, inadinissibF in evidence ])y virti • 
of the provision.s of that .section. |j>. 725, col. 1.] 

A list of stolen property lianded to a Poliee Oflicei* 
in the course of investiijatiijn is not adinissihle in evi¬ 
dence and sliould not he placed before the Jnr\’. The 
admi.csion of such a list, however, would not of 
itself vitiate the trial \inless if is shown that th© 
accused have been prejudiced liy sucli admission. 
[ibid.] 

A map prepared by a Police Otliccr during tlie course 
of the investigation a eriminal ease should not, on 
the faee of it. contain statements which liavc been mad© 
to the Police Ollieer by some other person, [ibid.] 

Where the names of certain ]iersons are sent to th© 
Poliee as l)eing lht> names of tho.se who are suspected 
of lieing <*onccrncd in tin- commission of an olTence, 
and tlie evi<lence of the jn-ison who suj»i)lied thoa© 
naine.% to the Police is challenged in (\nirl, the list, 
of names suiiplied by him is admis.silile in evideno© 
to corroborate tin- statement of the witnese in 
answer to the challenge, [j). 725, col. 2.J 

ARGUMENTS. —Babu Sasadhar Roy, 
for the Appellants.—The whole trial is based 
on a series of inadmissible evidence and the 
charge is full of misdirections. Exhibits 2, 
3, 4 and 5 are wholly inadmissible in evi¬ 
dence and I shall deal with them one by one. 
Exhibit 2 is a piece of paper purported to 
have been written by Sonatan at the dicta¬ 
tion of Waheb AH and contains the names 
of seven persons including the accused in 
tliis case. The names were taken by the 
idiaukidar to the I’olicc Station, when a 
Police C>llicer had already been sent to the 
place of occurrence. The names given out 
must have exercised a great inlluence on tha 
mind of the Jury. The document itself is 
very suspicious. The document was to¬ 
tally inadmissible in evidence and use 
made of it by the learned Judge has 
seriously prejudiced the accused. Ex¬ 
hibit 3 is part of the Police Diary and it i| 
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totally excluded by s. 172, Cr. P. C. How 
the Inspector’s diary could be used in evi¬ 
dence is beyond all comprehension. Exhibit 
4 is a list of stolen jiroperty. This list was 
iurnished by W aheb All during the course 
of the investigation and as such it is 
excluded by s. 162, Cr. P. C. Exhibit 5 is a 
map prepared by the Sub-Inspector dur¬ 
ing the investigation. The various state¬ 
ments made in the body of the map w*ere 
collected by the Sub-Inspector in the course 
of his investigation and as such they are 
equally excluded. The learned Judge’s 
charge is full of misdirections. The charge 
itself is so lengthy and elaborate that it 
must confuse any common person and tliat in 
itself is sufidcient misdirection. The learned 
Chief Justice once set aside a conviction on 
this ground alone. One peculiarity is 
noticeable in the charge. The learned 
Judge has emphatically put forward his 
views of fact and nowhere has he warned 
the Jury that they must show their own 
conclusion of fact.' 

Mr. Khondkar^ for the Crown, was 
asked to reply only as regards the admis- 
aibility of Exs. 2 and 3. So far as Ex, 2 
was concerned it must be remembered that 
this w^as produced at the Police Station 
within 8 hours of occurrence. The only 
information that had been sent to the Police 
prior to it was the telegram wdiich was a 
bare message. The chowkidars informa¬ 
tion with details ^vas the real first informa¬ 
tion and as such the exhibit, as part of the 
first information is admissible. Moreover, 
it can be admitted as corroborative of the 
evidence of Sonatan. Because it w’as only 
this that was challenged that the piece of 
paper was produced. As regards Ex. 3, it 
must be remembered that it is merely the 
memorandum made by the Inspector, -who 
was in charge of the Thana and wae not 
investigating -with the affair. His note 
cannot, therefore, be excluded under s. 172 
Cr. P. C. 

JUDGMENT. —The five appellants 
before us were tried before a Jury of five 
persons and they were convicted of offences 
under the provisions of ss. 395 and 397 of 
the Indian Penal Code. Two Jurors were 
in favour of their acquittal and three Jurors 
were in favour of their conviction and the 
.learned Ofliciating Additional Sessions 
Judge agreed with the verdict of the 
majority of the Jury and sentenced the first 
three appellants to five years’ rigorous im- 
prisoament under s. 395 and the other two 


appellants to seven years under s. 397. Now 
the charge has been attacked in seven 
particulars. First of all, it is said that the 
learned Judge was wrong in referring the 
Jury to Ex. 3 and admitting it in evidence 
because it is urged before us that it is in¬ 
admissible in evidence under the provi¬ 
sions of 8. 172 of the Cr. P. C., and it is 
said that it could only be used for the 
purpose of contradicting the Police Officer 
w'ho wrote the diary and for no other pur¬ 
pose whatsoever. The second point urged 
is that FjX. 4 which is a list of the properly 
stolen at the dacoity and which was given 
by Waheb Ali to the Police. Officer was not 
admissible in evidence having regard to 
the provisions of s. 162 of the Cr. P. 0., 
and having regard to the fact that the list 
was given in the course of the investiga¬ 
tion. The third point urged is with regard 
to the admission of Ex. 2. Exhibit 2 was 
a list, a translation of which is before us, 
which contains the names of seven persons 
and also in writing “1,500.” It is said 
that this w'as not admissible in evidence 
and that oral evidence for the purpose of 
explaining it should not have been allowed 
to be given and it is suggested that the 
trial has been vitiated by reason of the 
admission of Ex. 2. The fourth point urged 
is with regard to a map Ex. 5 whicli was 
prepared by the Sub-Inspector, prosecution 
witness No. 15. The specific objection 
raised to Ex. 5 is that it contains on the 
face of it a statement which must have 
been obtained by the Sub-Inspector from 
certain persons and it is said that Ex. 5 is 
not admissible in evidence for this reason. 
The fifth point urged is with regard to 
paras. 2 to 7 of the charge of the 
learned Judge and it is said that if these 
paragraphs are read they are in the nature 
of statements of facts representing the 
views of the Judge himself and these para¬ 
graphs are objected to because it is said 
that the learned Judge has imposed his 
own views of the facts upon the Jury and 
has not allowed them to form their 
own views upon the facts and it is said that 
he has never told the Jury in the whole 
course of his charge that questions of 
fact were for them and for them alone. 
The sixth point urged is that the charge 
is so involved as to amount to a mis-direc- 
tion in itself. The seventh point is with 
regard to some portions of the evidence 
which, it is said, were not placed before 
the Jury at all or placed before the Jury 
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in such a way as to have prejudiced the 
accused. But the real gravamen of the 
attack made upon the charge is with re¬ 
gard to the admission of Exs. 2, 3, 4 and 
5. I will take the points in order. 

So far as Ex. 3 is concerned we have 
seen the document. It is a personal diary 
and it appears that the officer who made 
entries did not start investigating and that 
he never investigated and it seems to us 
for this reason that it does not fall with¬ 
in the provisions of s. 172 and that the 
point urged against the charge on this head 
fails for this reason. 

Then so far as Ex. 4 is concerned this is 
merely, as I have already stated, a list of 
stolen property which was given by Waheb 
AU in the course of the investigation. The 
learned Judge in his charge to the Jury 
refers to Ex. 4 in these terms “Waheb also 
stated to tlie daroga that articles were 
taken away by the dacoits and tlie daroga 
wrote out the same." Now we agree with 
the criticism that has been directed against 
the admission of Ex. 4. It was given, ao 
appears, in the course of the investigation 
and it should not have been dealt with as 
it was by the learned Judge or admitted 
in evidence. But after all the mere admis¬ 
sion of this document is not in itself suffici¬ 
ent. We must be satisfied that the appel¬ 
lants have been prejudiced by the fact that 
this document was admitted. After all it 
is only a list of the property stolen at the 
time of the dacoity. I can well imagine 
that if it had purported to show this or that 
article found in the house of one or other 
of the accused they might have well been 
prejudiced by the admission of this docu¬ 
ment in evidence in the case. But this 
is not so. It is not seriously disputed that 
on the night of the occurrence in question 
a dacoity in fact took place at Waheb Ali’s 
house and that certain articles disappeared 
in the course of that dacoity and we are not 
prepared to say that the accused have been 
so prejudiced by the admission of this 
document that we should set aside the 
conviction on this ground and direct the 
appellants to be re-tried. 

Then we come to Ex. 2. This, as we have 
already stated, is the list containing the 
names of seven persons arid the figures 
already mentioned. It appears that it 
was written by oneSonatan who was called 
as a witness in the case and it appears to 
have been written under the following cir¬ 
cumstances. A telegram was despatched 


at about one o’clock of the night of the 
occurrence to a Police Station at Braman- 
baria containing no details but merely 
stating that a dacoity had taken place and 
that certain persons were injured. As a 
result of this telegram an Investigating 
Police Officer was sent from Brahmanbaria 
but he failed to arrive by the first train • 
and achoivlcidar was despatched by train to 
Brahmanbaria. It appears that the choivki- 
dar asked for a list of any persons who 
might be suggested to have been implicated 
in the dacoity and that accordingly this 
document, Ex. 2 was given to him. The 
list was given, I understand, by Waheb AU 
and as he was unal)le to write or for some 
other reason it was written out by Sonatan. 
The chowkidar started at 8 a. m. taking this 
list with him and delivered it at the Police 
Station at Hrahmanbai-ia. I should say 
that a doubt has been llirown on the 
authenticity of this list having regard to 
the paper upon which it was written which 
is a piece of paper used at dispensaries. 

. Nowit seems to us that this document or 
rather the admission of this document can 
be supported on tlie two grounds urged by 
the learned Counsel who aj^peared for the 
Crown, the Deputy Legal Remembrancer. 
It was given some 8 hours after the occur¬ 
rence. The only information that could have 
then been given was the telegram to which 
I have already referred. No investigation 
had been started although it is true, that 
the Police Officer had left Brahmanbaria at 
the time when this list was on its way 
there. It seems to us that in the circum¬ 
stances it is possible to say that Ex. 2 was 
really the first information or some part 
thereof, for it is somewhat difficult to 
treat the telegram by itself as the first 
information. But even if this is not so we 
think that it would be admissible in evi¬ 
dence to corroborate tlie witness Sonatan 
whose evidence was challenged and it was 
upon this challenge that Ex. 2 was pro¬ 
duced. Accordingly, we are not prepared 
to say that the reference of the learned 
Judge to Ex. 2 was wrong or has vitiated 
his charge. 

Then comes the fourth point, Ex. 5. It is 
true that the map does contain upon it cer¬ 
tain things!which must have been supplied to 
the Police Officerbysome person,for instance 
there appear on the map against the letter 
“S" these words “This is the position of 
the witness Daulat" and so on. Now 
strictly speaking the map should not have 
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been admitted in this form unless there 
had been the evidence of Daulat as to what 
he said to the othcer and the evidence of 
the Police Officer as to what Daulat told him 
which would liave made it evidence. But 
after all. the evidence of Daulat Ali makes 
it clear that he has explained the position 
of his house and the position he occupied on 
the niglit of the occurrence and during the 
progress of the dacoity. It, therefore, 
appears that there is no substance in the 
criticism that has been directed against 
the map and accordingly we are not prepared 
to say that there has been any prejudice 
to the accused by the admission of Kx. 5 
containing the notes which it does uponit. 

As to the tifth point we have read the 
paragraphs which are complained of, paras. 
2 to 7. After all, it is only the heads of 
the charge that are before us and read¬ 
ing these paragraphs we are not prepared 
to say that the Judge in charging the Jury 
did not lay before them the facts as repre¬ 
sented by the prosecution witnesses leaving 
it to the Jury to accept or reject the facts 
as so stated. There is nothing, therefore, 
in this point. 

As to the sixth point this was never deve¬ 
loped and, therefore, it calls for no notice. 

A to the seventh point, criticisms were dir¬ 
ected against certain portions of the evidence 
and the manner in which that evidence was 
placed before the Juiy. There seems no 
substance in any of them and it is unneces¬ 
sary to deal with them in detail. The real 
point urged against the charge was with 
regard to the admission of the four docu¬ 
ments to which we have already referred 
and if the criticisms on those grounds fail 
it seems to us that the appeal cannot succeed. 

For the reasons already stated, we dismiss 
the appeal. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 503 of 1024. 
September 29, 1924. 

Present: —Mr. Justice Mukerji. 
ZABAR SINGH AND others—Applicants 

ve7'sns 

RAM SARUP— Opposite Party. 

Cr^inal Procedure Code (.4ct V of 1308), t. 1^36 _ 

Furt.^er cn 9 utrv» wAen to ht ordered. 
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Where the whole evidence has been henrd by a 
Magistrate hearing the case and has been disbelieved, 
a revising authority would not lightly interfere with 
the order of the Magistrate, [p. 726, col. 2.] 

The provisions of s. 436 of the Cr. 1*. C. are meant to 
apply to cases where there has been some misinter¬ 
pretation of the law or principle of law, or there has 
otherwise been mi.scarriage of justice. The mere 
fact that on the evidence a revising authority comes 
to a different conclusion from that arrived at by the 
Court that heard the evidence does not justify an 
order for further enquiry, [p. 726, col. 2; p. 727, col. 1.] 

Queen-Kmpi-ess v. Chotu, 9 A. 52; A. W. N. (1886) 
281; 5 Ind. Dec. (n*. s.) 615 (F. U.), followed. 

Criminal revision from an order of the 
District Magistrate, Meerut, dated the 11th 
July 1924. 

Air. Ifaji Si/ed Muhammad Husain, for 
the Applicants. 

Dr. A'. C. Vaish, for the Opposite Party. 

JUDGMENT. —This is an application 
to revise an order of the learned District 
Magistrate of Meerut ordering a further en¬ 
quiry into the case started by one Ram 
Sarup against the applicants. 

It appears that Ram Sarup filed a com¬ 
plaint that the applicants in the course of 
the night cut and removed the crops which 
he had grown on his field. The accused 
persons stated in defence that they did 
not do the act attributed to them, and 
urged that the case had been falsely 
brought against them on account, of some 
revenue litigation. The learned Deputy 
Magistrate heard the entire evidence that 
was adduced before him, and he says 
"the witnesses have differed materially 
from each other on several points in cross- 
examination, and they have left a general 
impression on my mind that the evidence is 
unworthy of credit." 

The learned Deputy Magistrate having 
discharged the applicants, the opposite 
party went up to the District Magistrate 
who has ordered a further enquiry into 
the case. 

The question is whether this order of 
further enquiry was right and justified in 
the circumstances of the case. The leading 
case on the point is that of Queen-Empress 
V. Chotu (1). There, it was laid down in 
effect that, where the whole evidence has 
been heard by a Magistrate hearing tha 
case and the evidence has been disbelieved 
a revising authority would not lightly in¬ 
terfere. It was pointed out that the 
provisions of the (old) s. 437 were meant 
to apply to cases where there had been 

a) 9 A. 52; A. W. N. (1886) 281; 5 Ind, Pee. (». 

465 (F. B.), 
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the accused or iho adequacy of tlie scnienoo, lli«t l.li# 
High Court will not review its own decision, [p. 72b, 
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some misinterpretation of the law, or prin¬ 
ciple of law, and there was, otherwise, a 
miscarriage of justice. 

It has been repeatedly held in this Court 
that, where on the evidence, a revising au¬ 
thority comes to a different conclusion from 
the Court that hears the evidence, a further 
enquiry under s. 437 (old) and s, 436 (new), 
should not be ordered. I have read both 
the judgments, and I am of opinion that 
it was not a fit case in which a further 
enquiry should have been ordered. The 
whole evidence was recoi’ded by the 
learned Deputy Magistrate, and there was 
really nothing further to be done in the 
case. 

I set aside the order of the learned Dis¬ 
trict Magistrate, dated the 11th of Julv 
1924. 

Z. K. Order set aside. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 677 

OF 1923. 

(Case Referred No. 98 op 1923). 

February 21, 1924. 

Present: —Mr. Justice Spencer and 
Mr. Justice Wallace. 

In re Saiyed ANIF SAHIB and others— 

Accused Nos. 1 to 3. 

Criminai Procedure Code (Act V of ISOS), ss. 45-5, 
ItS9-^Revisi(tn, application for, disposal of—Fresh ap¬ 
plication, whether haired. 

Ordinarily a Judge disposing of a revision petition 
filed by a cjonvicted person or his Pleader against the 
propriety of his conviction cannot be said to be ad¬ 
judicating on the question of enhancing the sentence, 
[p. 728, col. 1.] 

A Court exercising its revisional powers upon a 
revision petition ordinarily deals with the points, 
raised in the petition and has no occasion tu travel 
outside them and consider the whole case upon its 
merits as the Court that tries the accused and the 
Court that hears the appeal, if any, does. It might 
be otherwise, in a revision case taken up by the 
Court 8 U 0 motu. [ibid.] 

The only liniitatioa to the exercise of the right 
to apply for revision is that an application for 
revision cannot be made both to the Sessions Judge 
. .to the ^ District Magistrate, also that a 
petitioner is in practice required to state all his 
fl^unds for revision in a single petition. With 
tboM exertions there is nothing in the Cr. P. C. to 
make the di 8 X> 0 Bal of one criminal revision case a bar to 
the disposal of another revision case arising out of 
the same original trial. It is only when there has 
been an actual adjudication upon a particular point, 
•uch as the jurisdiction of the lower Court to try 


col. 2.] 

Whore, therefore, the High Court has once dismi.s.s- 
cd a revision petition filed by a convict again.st tli© 
propriety of his coiivietion. it still has jurisdiction to 
consider another application made by the complain¬ 
ant or the Crown to enhance the sentence passed 
ujion the convict [p. 728, e<d.l.] 

Per U'«//<ice. ./.--No Court can reasonably accept 
tho principle that once it has passed any sort of order 
in a criminal revision it is precliuleil from entertain¬ 
ing any further revision jK’fition oi‘ reference in the 
same case, or even from proceeding suo mo/u. \\ hen a 
Co\irt has refused to allow as adeipiate certain 
reasons put forward l*y a party for interference in revi¬ 
sion it cannot be said to have endorsed I lie cruTcctness. 
legality and propriety of the linding, sentence or 
order in revision li'-ymid all further [lossiliility of 
<iuesli->n. [p. 7211, eo!. 2; i». 730. 1.! 

Case referred for tlie orders of the High 
Court, under s. 438 (1) of the (h*. P. C.j by 
the District Magistrate of Trichinopoly, in 
his letter R. (’. No. 103‘)9-23-I)-2, dated 
the 17th September 1923. 

Dr. S, Swaviinadfianand Mr. K. G. Srini¬ 
vasa- Iyer, for the Accused. 

The Public Prosecutor, for the Crown. 

ORDER. 

Spencer, J.—This criminal revision 
case originated in a reference made by tho 
District Magistrate, Trichinopoly under s. 
438 (IX Cr. P. C. recommending an en¬ 
hancement of the sentences which were re¬ 
duced in consequence of the appeal of tho 
accused to the Sub-Divisional Magistrate. 
Their appeal was decided on August 10th 
1923. A revision petition fCr. R. C. No. 561 
of 1923) against their conviction was pre¬ 
sented to this Court by Mr. V. L. Ethiraj 
and was dismissed by Mr. Justice Krishnan 
on 15th August 192.3 without giving notice 
to the Public Prosecutor. 

Dr. Swaminadhan took the preliminary 
objection to our proceeding to hear the pre¬ 
sent criminal revision case, that this 
Court having already disposed of a revision 
petition in respect of the same criminal 
case is functus officio and cannot re-open 
the matter. In other words he argued that 
the High Court has no power of re-revision 
over the criminal proceedings of inferior 
Courts. He referred to s. 369, Cr. P. C.,and 
to In re liunga Rao {]) and an unre¬ 
ported case In re Kunhammad Haji 
(2) in which it was held that an order 
passed in the exercise of the High 
Court’s powers of criminal revision could 
not be reviewed or revised. The only ex¬ 
ception to this rule recognized by the law, 

ri) 16 In4. Cas. 518; 23 M. L. J. 371; 12 .Nf. L. T. 
350; 13 Cr. h. J. 710; (1912) M. W. N. 982. 
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as stated in hi re Runga Rao (Ij, is that a 
Court of Appeal may re-admit and hear a 
criminal appeal dismissed for default of 
appearance, as such a dismissal is not a 
proper disposal of the appeal. In In re 
Kunhammad llaji {2) this exception was 
held to apply also to criminal revision 
petitions dismissed for default of appear¬ 
ance, although the earlier ruling excluded 
them. 

I am of opinion that the preliminary ob¬ 
jection is not sound. If there had been 
any adjudication b}^ Krishnan, J., on the 
question of sentence, I should have no hesi¬ 
tation in refusing to let the same question 
be re-opened before us. But there is no 
indication from his brief order in Or. R. C. 
No. 501 of 1923 that the learned Judge 
applied his mind to the extent of the 
sentence and there is no affidavit before 
U 0 declaring that it was argued before him. 
It is most improbable that upon the ac¬ 
cused’s application which was disposed of 
W'ithout notice to the Public Prosecutor any 
question of enhancing the sentences -was 
raised, and if the Judge had considered 
that any of the sentences should be en¬ 
hanced, he would have been bound to give 
the parties notice under s. 439 (2) of his 
intention of dealing with the question of 
enhancement. No notice was issued. Or¬ 
dinarily a Judge disposing of a revision 
petition filed by a convicted person or his 
Pleader against the propriety of his con¬ 
viction cannot be said to be adjudicating 
on the question of enhancing the sentence. 
A Court exercising its revisional powers 
upon a revision petition ordinarily deals 
with the points raised in the petition and 
has no occasion to travel outside them and 
consider the whole case upon its merits, 
as the Court that tries the accused and the 
Court that hears the appeal, if any, does. It 
might be otherwise in a revision case taken 
up by the Court suo motu. But this is not 
such a case. 

In the amended Cr. P. C. there is a new 
sub-section to s. 439 which runs thus :— 

“Notwithstanding anything contained in 
this section any convicted person to whom 
an opportunity has been given under sub- 
B, (2) of showing cause why his sen¬ 
tence should not be enhanced shall, in 
showing cause, be entitled also to show cause 
against his conviction." 


(2) 72 Ind. Cas. 599; 46 M. 382; (1923) M W 


This is a very valuable and necessary 
provision for securing the liberty of the 
subject. In a trivial case an accused per¬ 
son, conscious of the justice of his convic¬ 
tion, might possibly prefer to submit to a 
light sentence rather than incur the expense 
of moving the High Court to interfere in 
revision in consequence of an error of 
jurisdiction of the Trying Court. But if 
there was a likelihood of the sentence being 
enhanced, say from a small fine to a term 
of imprisonment, he would naturally wish 
to canvass the legality of the conviction, 
even at the risk of an order for re-trial, and 
it is only just that lie should be given by 
Statute the legal right to do so. It is 
pointed out that the words “ unless he 
has already done so” do not occur in the 
end of this sub-section, but we must assume 
that they are implied from the ordina^ 
presumption as to the finality of orders in 
criminal revision proceedings. 

As s. 435, Cr. P. C., vests the High 
Court and Bessions Judges and District 
Magistrates, with concurrent powers of call¬ 
ing for and examining the records of in¬ 
ferior Courts, it must occasionally happen 
that more than one criminal revision case 
arises out of a single trial by a Subordi¬ 
nate Court. The only limitation to the 
exercise of the right to apply for revision 
is that, under sub-s. (4) to s. 435, appli¬ 
cations for revision cannot be made both 
to the Sessions Judge and to the District 
Magistrate. Also a petitioner would m 
practice be required to state all his 
grounds for revision in a single petition. 
With these exceptions there is nothing in 
the Code to make the disposal of one 
criminal revision case a bar to the disposal 
of another arising out of the same original 
trial. It is only when there has been an 
actual adjudication upon a particular point, 
such as the jurisdiction of the lower Court 
to try the accused or the adequacy of the 
sentence, that the High Court will not re¬ 
view its own decision. 

The preliminary objection is, therefore, 
overruled. On the merits of the reference 
I do not consider that the Sub-Divisional 
Magistrate was right in regarding the sen¬ 
tences as excessive in view of the provo¬ 
cation caused by prosecution witness No. 8. 
All that P. W. No. 8 did was to puU back 
prosecution witness No. 1 when he rose to 
obey 1st accused's order to beat the drum at 
the Negara and to retort to 1st accused's 
abuse. For this the 1st accused stabbed 
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sort of interference -with the conviction and 
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him in the head, and the second accused 
broke both his legs. 

The sentence of two months’ rigorous 
imprisonment and Rs. 100 fine imposed 
by the Sub-Magistrate on the 1st accused 
for an offence under s. 324, Indian Penal 
Code, and tlie sentence of four montlis’ 
rigorous imprisonment and fine of Rs. 200 
passed on the second accused for causing 
grievous hurt under s. 325, Indian Penal 
Code, were light sentences for sucli cruel 
treatment and certainly did not call for any 
reduction. The Sub-Magistrate stated in 
his judgment that even after discharge 
from hospital the complainant would be 
deformed for life. He was an in-patient for 
over four and a half months. That was 
the result of the second accused's act. 

The sentence passed on tlie 1st accused 
by the Sub-Magistrate will, therefore, be 
restored and he will be committed to pri¬ 
son to undergo the portion remitted by the 
Appellate Court. The second accused’s sen¬ 
tence is enhanced to 18 months’ rigorous 
imprisonment and a fine of Rs. 200 with 
six weeks’ additional imprisonment in de¬ 
fault. The 3rd accused was a servant, who 
followed the example of his masters and 
gave two blows on P. W. No. S’s arm with 
a stick which only caused contusions. It 
is unnecessary to interfere with his sentence 
of one week's rigorous imprisonment al¬ 
ready undergone and a fine of Rs. 50 al¬ 
though in his case the short sentence of 
rigorous imprisonment should have been 
avoided as unlikely to improve his charac¬ 
ter. 

Wallace, J. —This is a reference by the 
District Magistrate of Trichinopoly asking 
this Court to exercise its powers of crimi¬ 
nal revision and enhance the sentence 
passed on the accused in C. C. No. 152 of 
1923on the file of the Town Sub-Magistrate. 
Under the new Cr. P. C., s. 439 (G), the ac¬ 
cused are entitled, wlien such a reference is 
being heard, to show cause against the 
conviction. Now in this case the accused 
themselves presented to this Court a crimi¬ 
nal revision petition against their conviction 
and that petition (Or. R. C. No. 561 of 
1923) was rejected by this Court on the 
ground that “there is no reasonable ground 
for interference in revision.’’ 

Dr. Swaminadhan for the accused con¬ 
tends that this Court having once exercised 
its powers of revision in the matter of tiiis 
conviction, is functus officio and c.innot 
entertain any fresh petition asking for any 


sentence now under consideration, liis 
point is that the power of tlie High Court 
to revise a decision or order of a Subordinate 
Criminal Court can be exercised once and 
once only. It is of the nature of a general 
and comprehensive scrutiny by the Court 
to satisfy itself of the correctness, legality 
or propriety of the linding, sentence or 
order under revision. He supports tins 
argument by pointing out tliat no party 
has any rigid to be heard by the Couit 
sitting in revision, and argues that, when 
once the Court has taken up a case for 
revision and looked into the case and passed 
an order therein, it has once for all decid¬ 
ed one way or the other, either that the 
order or decision should be revised or tliat 
it should not be revised, and, if the former, 
has decided once for all on what lines it 
calls for revision, implying thereby that it 
does not call for revision on other lines, 
and that, therefore, the matter of revision 
on any other lines is of the nature of 7'es 
judicata and would be a violation of s. 369 
of the Cr. P. C. He contends, therefore, 
that the order on Cr. R. C. No. 561 of 1923 
prevents us, e. g., from now setting aside 
the conviction of the accused and, therefore, 
precludes us from giving effect to the pro¬ 
visions of s. 439 (6) and from hearing the 
question of the enhancement of sentence. 

The logical result of such an inter¬ 
pretation of the Court’s power of revision 
would lead, however, to such absurdities 
that it is clear that the premises on which 
the conclusion is founded are not sound. 
It would follow, for example that if an 
accused person, in order to forestall a 
probable reference for enhancement of 
punishment, puts in a criminal revision 
petition, with grounds so, obviously and 
intentionally untenable that it is dismissed 
in limine, the District Magistrate would be 
precluded from making a reference at all. 
Again if one convicted person out of two 
put in a criminal revision petition so 
unsupportable that it was dismissed 
in limine that would preclude the other 
from putting in a criminal revision peti¬ 
tion in his turn, however, good his grounds 
for revision might be. Other anomalous 
results will readily occur to any one. 

No Court, then, can reasonably accept 
the principle that once it has passed any 
sort of order in criminal revision, it is 
precluded from entertaining any further 
revision petition or reference in the same 
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case, or even /roni proceeding suo motu. 

I cannot subscribe to the proposition that 
when a Court havS refused to allow as ade¬ 
quate certain reasons put forward by a 
party for interference in revision, it has 
thereby endorsed the correctness, legality 
and propriety of the finding, sentence or 
order under revision beyond all further 
possibility of question. The practice has 
grown up in this Presidency and is now 
well-estal)lished, of receiving petitions as 
methods of setting the Court in motion to 
exercise its powers of criminal revision, and 
the Court, in dealing with these, is as a 
rule dealing only with the grounds put 
forward in the petition and the party who 
puts them forward. I cannot see^ why any 
order so passed on such a petition should 
preclude any other party to the case from 
putting in a‘ fresh petition for the purpose 
of moving the Court to consider a fresh 
aspect of the case not already put before it. 
The Court would, no doubt, refuse to listen 
to a fresh revision petition put in by a 
party who had already put in a revision 
petition and obtained orders thereon, on the 
salutary principle that a party must put 
forward all his grounds of attack at once. 

Reference may be made by way of 
analogy to the Court’s power in criminal 
appeal. No one could contend that a 
decision on the appeal petition of one con¬ 
victed party would preclude the Court from 
hearing the appeal petition of another 
party convicted in the same case. The 
true principle of differentiation is not that 
in appeal each party has the right of 
audience, while in revision he has not. It 
is that the Court is dealing at the time 
only with the particular matter brought to 
its notice by a parly or specifically raised 
by itself. The reason why, once a Jail 
appeal by a party has been disposed of, no 
fresh appeal by that party can be entertain¬ 
ed rests, not on the ground that a Court 
cannot entertain more than one appeal 
against the same conviction, but on the 
ground that a party must be deemed to 
haveput forward at one lime all /iisgrounds 
of attack on the conviction, and, therefore, 
they have all been disposed of by the deci¬ 
sion on his first appeal. One cannot deduce 
therefrom any proposition that a party 
must be deemed to have put forward in hi’s 
petition all other possible grounds of 
attack by oif:cr parties eu the conviction 
or sentence* 

The Court cannot, of course, decide 


again what it lias decided once, unless 
there is a very specific legal auth<^ity en¬ 
abling it to do so. Ordinarily, therefore, 
this Bench would not decide over again 
what has been decided by this Court in 
Cr. R. C. No. 56i of 1923, and would not 
permit the accused, to raise again the 
grounds held in that order to be inadequate 
to justif}^ revision of his conviction.^ As to 
8. 439 (G) shouhl be read as giving an 
accused person, when called upon to show 
cause against enhancement of sentence, the 
right to re-agitate matters already raised 
hv him, and as giving this Bench power, it 
it thinks fit to liold that these or other 
grounds are. notwithstanding its previous 
order, adequate grounds for interfering 
with the conviction, I prefer to say nothing 

1 am of opinion then that the order in Cr. 
R C No. 561 of 1923 is no bar to our hearing 
the Public Prosecutor on the matter of the 
enhancement of sentence. The accused a 
Counsel does not on the merits here ur^e 
any grounds raised by accused in his 
previous criminal revision petition. 

On the matter of enhancement of sen¬ 
tence. 1 agree with the order proposed by 
my learned brother. 


V. N. V 


r>. 






ALLAHABAD HIGH COURT. 

Criminal Revision No. 332 op 1924. 

August 29. 1924. 

Present:—Mr. Justice Mukerji. 
RAGHUNANDAN PRASAD and others 

—Applicants 

Ve7'S2lS 

EMPEROR THROUGH 

SHEORANIA— Opposite Part\% 

Prnai Code (Act XLV of ISW). 8S U26, 
of graver kind, whether triable by Mag^straU of 
Class — Jurisdiction^ how determined. 

The jurisdiction of a Court to hear H 

on the allegations on which its 
may be that after a trial it is found that the 
been materially exaggerated, bnt unless ^ 

at the very outset that the of 

complainant are exaggerat^ wi^ suiemenl 

seeking a particular Court for redre^, of 

of the com^ainant must be accepted for purposes 

jurisdiction, [p. 731. <»l8. 1 A 2.] of • 

The law makes a distinction between 
minor kind and mischief of the graver so . ^ 

426 of the Penal Code 'makes an eztssi 

mischief punishable with impn»nroent t 
of three months and With fine; tM 

of damage or less caused is Rs. 50 or up 
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maximum punishmeut awardable under s. 427 of the 
Code is two years’ imprisonment and fine. A case of 
the graver kind of mischief is not triable by a 
Magistrate of the Third Class. 

Criminal revision against an order of 
the Second Additional Sessions Judge, 
Cawnpore at Fatehpur, dated the 8th March 
1924. 

Mr. M. A. Aziz, for the Applicants. 

The Assistant Government Advocate, 
for the Crown. 

Mr. Vishun Nath, for the Opposite Party. 

JUDGMENT. —In this revision a 
question of jurisdiction has been raised, and 
it is unfortunate that at this late stage I 
have no alternative but to allow the con¬ 
tention. 

A. woman, Miisummat Sheorania, an 
agriculturist, brought a charge against the 
applicants on the allegation that tliey with 
a large number of cattle got her field 
damaged and that crops to the value of 
Rs. 250 were destroyed. The offence alleged 
was one of mischief; but the law makes a 
distinction between mischief of a minor 
kind and mischief of the gi’aver sort Sec¬ 
tion 426 of the Indian Penal Code makes an 
ordinary case of mischief punishable with 
imprisonment to the extent of three months 
and with fine; but where the amount of 
damage or loss caused is Rs. 50 or upwards, 
the maximum punishment awardable is 
under s. 427 of the Indian Penal Code two 
years’ imprisonment and fine. A case of 
the graver kind of mischief is not triable 
by a Magistrate of the Thix'd Class. In this 
particular case a learned Magistrate of the 
Third Class took cognizance of the offence, 
and, having estimated the damage or loss 
to the complainant at Rs. 140, ordered 
that, out of the fine to be realized, a sum 
of Rs. 40 should be awarded to the com¬ 
plainant. 

An appeal was taken to the learned 
District Magistrate and the question of 
jurisdiction was raised. He, however, got 
over the difficulty by coming to the finding 
that the amount of damage was less than 
Rs. 50. An application in revision was made 
to the learned Sessions Judge but without 
success. 

In my opinion the jurisdiction of the 
Court to hear a case depends on the allega¬ 
tions on which its help is sought. It may 
be that after a trial it is found that the 
case has been materially exaggerated; but 
unless it has been found at the very outset 
that the allegations are exaggerated with 


the intention of .seeking a particular Court 
foi rediess, the statement of the complain- 
ant in a criminal case and the statement of 
the plaintiff in a civil case, has to be accept¬ 
ed for the purpose of jurisdiction. This 
IS, however, a much stronger case. Not only 
did the complainant allege that the amount 
ot damage was much more than the sum of 
Ks. 50, but the learned Magistrate also 
mund that the damage amounted to Rs. 110. 
I he Court of first instance, therefore, had 
no jurisdiction to hear tlie case. 

I set aside all the proceedings in the case 
and order that the case be hearrl bv a Ma^^is- 
trate having jurisdiction to hear it. 

Proceedings .ccf aside. 


judicial COMMIS¬ 
SIONER’S COURT. 

Criminal Revision No. 275-B of 1923. 

January 22, 1924. 

Present .—Mr. Kinkhede, A. J. C. 
SITARAM AND others—Accused- 

Applicants 
ve rsus 

KMPEROR— Opposite Party 

Penal Cod. (Act XLV o; ISOO). s. OT. hi, 747- 
I^ivate defence, rujht of,extent of~Vnlawful assem- 
bly, what constitutes. ' 

Where in a ease of rioting the defence set up is 
the exercise of the right of private defence, the essence 
of the ca.se is to ascertain wJio is the aggressor and 
whether the accused party acted in 

['1^73'* of private defence or otherwise. 

Queen v Sokiin,^ W. K. DO Cr.. relied on 

Amnn who is assaulted is not hound to modulate 
his defence step by step according to the attack before 
there is reason to believe that the attack is over 
He 18 entitled to secure his viclorv as long as the 
contest IS continued. He is not obliged to retreat 

but may pursue his adversory till he finds himself 
out of danger. 

Alvigal Kunhinayan v. Emperor, 28 Af. 454; 3 Cr 
L. J. 43, relied on. 

Every attempt or threat to commit an offence would 
not, however, entitle a man to take up arms Ho 
must pause and reflect whether the threat is intended 
to he put into execution immediately, because there 
are many threats which people use as a form of abuse 
l)ut which are never intended to be taken seriouslv 
and. still others, which the persons saying them 
have not the capacity to put into immediate execu¬ 
tion; for It IS only against a danger present and im- 

minent that the right of private defenc.e avails. 
|j). col. l.| 

The law will always make just allowance for thm 
sentiments of a person placed in a situation of peril. 
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who has no time to think. His blwd is then liot 
and his sole object is to strike a decisive blow ao as 
toward off the danger. The right of private defence, 
however, is a very limited right. It cannot be con¬ 
verted into a right of reprisal and would not exone¬ 
rate an accused pers)n from punishment if he inflicts 
more harm than is necessary, even though such harm 
iscausod undu-r provocation, [p. 735, col. 2.] 

The law liovs ni.)t declare a mere assemblage of 
men. iiowcver large, illegal. In order to bo illegal it 
must be inspired by an illegal object as specified in 
8. Ill of the Penal Code. [p. 736, col. 2.] 

Queeti-Euipress v. PeeliviiUhu Tevan, 24 M. 124; 1 
Weir 54 and Vma Charan Singh v. Emperor, 29 C. 
244; 6 0. N. 164, referred to. 

ORDER.—This revision arises out of a 
prosecution started against the 12 appli¬ 
cants under ss. 147,325 and 341 of the Indian 
Penal Code under the following circum¬ 
stances. 

The prosecution story is that on Friday 
the 18th May 1923 which was a day of 
Muhammadan festival called Id, one Meh- 
tab had some quarrel with Bhagwan 
accused No. 6 regarding some money which 
the former alleged was borrowed by the 
latter from him. That at the intervention 
of a passer-by the quarrel was, however, 
stopped ; but that Bhagwan being exaspe¬ 
rated by this altercation with Mehtab call¬ 
ed together some friends and decided to 
beat him. The story goes that the next 
day while Mehtab was passing by the way 
towards a mango grove with Badusha, his 
brother-in-law, Bhagwan came in front of 
him with Balia accused No. 7 ; that Bhag¬ 
wan then with a view to provoke a quarrel 
said to Mehtab why did not he ask for 
money alleged to be due to him and take 
it from him ? Thereupon Mehtab declared 
he would demand it and not leave him 
without taking it. Consequently Bhagwan 
ordered Balia *'go and bring them” mean¬ 
ing the other accused. All came and sur¬ 
rounded Mehtab and beat him, Mehtab 
thereupon asked Badusha to go and bring 
over his father Sujat. That Sujat arrived 
in the meantime on the spot but he too 
was mercilessly beaten. That Mehtab es¬ 
caped but was subsequently chased and 
dragged out of a house and tied doum and 
bound up to a pillar. That Sujat became 
unconscious as the result of beating. That 
report was made to the Police and the 
latter started an enquiry, with the result 
that this prosecution was set on foot against 
the 12 accused and they were convicted 
and sentenced to imprisonment and fine. 
Against their convictions and sentences the 
appeals were preferred by them, but they 


hdve been unsuccessful. Hence they have 
come up in revision. 

It is contended before me on behalf of 
the accused Bhagwan, Rajaram and Sakria 
that they Avere assaulted and, therefore, they 
were perfectly within their legal right of 
private defence to retaliate the assault and 
that they should have been held to be m- 
nocent. It is also urged that the District 
Magistrate’s view that in spite of the fact 
that there Avas admittedly great provoca¬ 
tion, they had no justification to assault 
and inflict the injuries they did on Sujat 
and others and that they must, therefore, 
be deemed to have taken the laAV into 
their OAvm hands is not correct. As regards 
these contentions, it must be conceded that 
the injuries inflicted on the complainant 
Sujat AA’ere, no doubt, serious as the medi¬ 
cal evidence clearly show's. The District 
Magistrate states in the course of his judg¬ 
ment that the three bullies, namely, Sujat, 
Mehtab and Badusha had become ver>' un¬ 
popular in the village, and richly deserved 
all they got, but at the same time he con¬ 
sidered that the accused had stepped be¬ 
yond their proper limits. There is really 
much truth in Avhat the District Magistrate 
has AA'ritten regarding the deserving charac- 
terof the three complainants but his romarkfl 
so far as the accused are concerned require 
careful scrutiny. 

1 would, therefore, clear up the ground 
first and settle the preliminary facts and 
circumstances that preceeded the rioting- 
So far as T have been able to find there 
is absolutely no independent evidence 
record to show that Mehtab had, in fact, 
vanced any loan to BhagAA'an about two and 
a half months before he deposed to that fact 
in his deposition dated 15th June 1923, as 
P. W. No. 2. He admits that Bhagwan entered 
the service of Sitaram accused No. 1 “about 
tAA'o and a half months ago as a yearly servant 
getting Rs. 150 per annum,” it is a matter w 
common knowdedge that as a rule, agricul¬ 
tural servants are paid in advance if not the 
whole at least a part of their salary. It 
therefore, highly improbable that Bhag¬ 
wan who entered Sitaram’s service just 
about the time of the alleged loan would g® 
in for a loan from an enemy of the villag® 
including his ncAv master Sita Ram "who 
actually carried on money-lending business 
and was in a position to advance a loan to 
him. Mehtab says he advanced the loan ^ 
the presence of one Urkuda and the people 
of his house. But Sujat his father does no» 
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to his deposition apeak of any loan having 
been given in his presence. Sujat s wife 
was examined as a defence witness No. 35 
to disprove some of the facts deposed to by 
the prosecution witnesses but was not ques¬ 
tioned by the prosecution on this point. 
Nor is there any other independent witness 
or even Urkuda to corroborate him. The 
absence of evicfence on this material point 
lends support to the version of Bhagwan 
that the demand of Mehtab was nothing 
but an attempt to extort money from him. 
This seems very probable also looking to 
the antecedents of Mehtab and his father 
Sujat. The District Magistrate’s remark 
that the three complainants were very un¬ 
popular and were bullies in fact in the 
village clearly shows that they must have 
been a terror to the villagers and a strong 
feeling of resentment must have been 
prevailing against them and it is veiy 
likely that combination must have been 
formed against them witliout much diffi¬ 
culty or delay in the village. Under such 
circumstances the false demand would natu¬ 
rally exasperate Bhagwan or even anybody 
else, for the matter of that. 

The next thing 1 consider in this con¬ 
nection is the scene of the occurrence. If 
we believe the explanation of the accused 
and locate the scene of the assault in the 
house of Bhagwan and not at some distance 
to the bazaar, as the complainants would 
have it, the situation becomes all the more 
grave and the provocation all the greater. 
It is common ground that on Friday even¬ 
ing there was a j)revious altercation be¬ 
tween Mehtab and Bhagwan. Each of them 
must be seeking and waiting for an op¬ 
portunity to provoke the other and pick 
lip a quarrel just to give vent to his feel- 
ings. Even if the dispute began with an 
^^®ive challenge by Bhagwan saying to 
Mehtab, on the road, as the latter puts it, 
Mehtab's decision to press the demand 
s ^ j ^11^ there and the announcement of a 
uxed determination on his part not to leave 
(^bagwan) without taking the money 
would clearly show his dogged tenacity in 
©xtorting the money at any cost. The readi- 

which he took up Bhagwan’s 
^allenge clearly show's the preparedness 
•V mtod to put down all opposition to 
“1® demand and if necessary to make the 
man who offended him fully realize that 
fie could not be so easily trifled with, by 
giving him a good lesson for the future. 
>hi9 persistency 


in pressing a false and 
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unfounded demand, would in law amount 
to an attempt at extorting money from a 
man by frightening him or by wrongful 
confinement ancl thus raising an appre¬ 
hension m the mind of Bhagwan and other 
people that an innocent man is bein-^ un- 

necessanly troubled by the village bullv 

Ihis brings us to the stage where we can 
consider the question whether accused had 
any jus iflcation for acting in the manner 
they did in any way of self-defence as they 

In deciding cases of tliis kind there is, as 
observed by Justice Campbell in Queen 

\ too much 

neglect of the question of private defence It 

was a case of criminal trespass which ijave 
noting and tlie question of the 
right of private defence w'as relevant in 
connection w'ltli the right to maintain 
possession Ihe remarks, however, apply 
w'lth equal force to our case. As point¬ 
ed ou by the learned Judge, the essence 
of the case should be to ascertain 
who was the aggressor and wliether the 
accused party acted in the exercise of Jiis 
or their right of private defence or other¬ 
wise. The point W'oiild be w’hether the 
accused used more violence than was ne- 
cessary If they had no alternative but 
either to lose the possession of the pro¬ 
perty or beat the trespasser as they did 
they wou d be entitled to an acquittal.’ 
The question as to the extent to wdiich 
right of private defence of the body can be 
e.xercised was considered in AlimjalKun- 
hinayan y Emperor (2) and decided in 

the light of the principle laid dowm by Mr 
Mayne m the following \vords to be found 

at pages 455-450* of tlie report 

“But a man who is assaulted is not bound 
to modulate the defence step by sten ac¬ 
cording to the attack, before there is reason 
to believe that the attack is over He is 
entitled to secure his victory, as long as the 
contest IS continued. He is not obliged to 
retreat, but may pursue his adversory till 
he finds pmself out of danger; and if, in 
a conflict between them, he happens to kill 
such killing is justifiable. And, of course’ 
where the assault has once assumed a dang¬ 
erous form every allowance should be made 
for one, w'ho, with the instinct of self-pre- 
eervation strong upon him, pursues his 
defence a little further than to a perfectly 

(1) 2 W. R. 59 Cr. 

(2^) 28 M. 454; .3 Or, L. J. 43. 

♦Pageaof 28 M.—[ij-’rf.J ~ 
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cool by-stander would seem absolutely ne¬ 
cessary. The question in such cases will 
be, not whether there was an actually con¬ 
tinuing danger, but Avhether there was 
a reasona];le apprehension of such 
danger". 

The question, therefore, which is of import¬ 
ance is, whether Bhagwan or Mehtab was 
the first aggressor and further if Mehtab 
was the aggressor whether Bhagwan exceed¬ 
ed the right of private defence of his body 
when he and his comrades gave Mehtab and 
Sujat a severe beating. Under s. 97 of the 
Indian Penal Code every person has a right, 
subject to the restriction contained in s. 99 
to defend his own body and the body of 
any other person, against any offence affect¬ 
ing the human body. Bentham in his prin¬ 
ciples of Penal Law has said: 

“It is a noble movement of the heart, 
that indignation which kindles at the sight 
of the feeble, injured by the strong, which 
makes us forget our danger at the first cry 
of distress. It concerns public safety that 
every honest man should consider himself as 
the natural protector of ever}^ other." 

Section 97 is based upon this principle. 
Section 102 of the said Code further lays 
down that the right of private defence of the 
body commences as soon as a reasonable 
apprehension of danger to the body 
arises from an attempt or threat to commit 
the offence thougli the offence may not 
have been committed. It must, however, be 
remembered that every attempt, or threat 
to commit the offence would not,’much less 
an idle threat would entitle a man to take 
up arms. He must pause and reflect whe¬ 
ther the threat is intended to be put into 
execution immediately, because there are 
many threats which people use as a form 
of abuse, but which are never intended to 
be taken seriously, and, still others, which 
the persons saying them, have not the 
capacity to put into immediate execution; 
for it is only against a danger present and 
imminent that the right of private de¬ 
fence avails. The threat uttered here con¬ 
stituted an offence of an attemp to commit 
extortion either by intentionally putting 
Bhagwan in fear of injury, or by attempt¬ 
ing to put him in fear of an injury in order 
to the committing of an,extortion. It is 
clear from the facts proved that as between 
Bhagwan and Mehtab, the latter is stronger 
of the two, and as indicated above his threat 
was accompanied admittedly by a pre¬ 
paration to take or extort money from 


Bhagwan l)y declaration to him that he 
would not be relieved unlessthe money were 
paid. A person like Bhagwan standing face 
to face to the two bullies and placed as he 
then was in a plight may truly believe that 
his life was in danger. It is but natural 
that he should utilize the service of Balia 
to procure help from other people without 
meaning any definite individuals. He may 
consider his own single handed opposition 
or defence would be blown off at once by 
the superior x^owers of Mehtab and Ba- 
dusha. It is often the case that once blood 
is hot persons begin to take an exaggerated 
view of the injuries threatened or received. 
Law makes some allowance for an injury 
caused under such circumstances as if it 


is caused on a grave and sudden iirovoca- 
tion. 

Under these circumstances although I 
do not differ from the District Magistrate’s 
view that there was grave provocation to 
Bhagwan and his party and 1 also think 
this must have naturally given room for a 
sudden combat upon heat of blood, still 
I am not prepared to hold that Mehtab was 
not the aggressor. 1 prefer to accept the 
story told by defence witnesses Nos. 16,17, 20 
and 22 that Melitab first attacked Bhagwan 
and his cry for help attracted the accused 
No. 3 Rajaram and No. 8 Sakria and others 
to the scene as a more likely and pro¬ 
bable version. The fact was that Bhagwan 
sent out Balia to call up other persons for 
helji, but it does not follow that the gloM 
which Mehtab put upon it to show as if it 
was a pre-arranged plot, is also true. The 
District Magistrate has given very good 
reasons for disbelieving the two witnesses 
called to prove that Bhagwan summoned a 
Council of his friends in the village and 
decided at it that Sujat and Mehtab should 
be beaten. Mehtab in his deposition says 
that he was attacked by Bhagwan and that 
he sent away his companion Badusha to 
call in Sujat. All this is very true but 
when and at what stage this was done is 
the question. I think the District Magis¬ 
trate has not devoted sufficient attention to 


scan the evidence carefully and find s® 
a fact who was the first aggressor; he 
seems to have assumed that Bhagwan must 
be the aggressor because he says he had 
received great provocation. Assuming this 
was so, how does the Magistrate excuse 
Mehtab from the consequences of his 
admitted utterances in the witness-b<« 
which constitute an offence of an 
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tempt at extortion on his part ? Unless 
Mehtab fully believed that he was more 
than a match for Bhagwan, he would not 
send away his strong and young companion 
only to bring in his old father to help him 
with mei*e phj’^sical force to over¬ 
come the so-called assault or comtemp- 
lated assault by Bhagwan and his party. 
On the contrary it is highly probable 
that the object of sending away Badusha 
was not only to fetch Sujat but also 
to fetch a sword and thus to overawe 
Bhagwan and other peoplewho were attract¬ 
ed to the scene by his cries, and, if neces¬ 
sary to actually cause injury to them. It is 
very likely that Bhagwan must have been 
beaten and I believe that he was beaten in 
the combat that ensued. Several of the 
persons, who gathered together must have 
become naturally indignant, and their blood 
boiled as it was at the moment, and as 
amongst tliem there were also persons who 
had previously suffered indignities at the 
hands of the two tyrants Mehtab and Sujat, 
they all must liave readily joined in the 
affray very soon after. Prosecution wit¬ 
ness No. 8 tells us that Badusha had a sword 
in his hand although Mehtab and Badusha 
themselves naturally deny it. The Sub- 
Inspector P. W. No. 1 admits a sword and a 
stick were given to him in connection 
with the investigation he held on Sitaram’s 
report which he calls as Bhagwan's case. 
The prevarication of this witness P. W. No. 1 
is not without significance. That Biiagwan 
would have fared worse had not Rajaram 
accused No. 3 appeared in the meantime 
on the scene and saved the situation is very 
clear from the evidence on record. Mehtab 
thought himself provoked by what Kaja- 
ram accused No. 3 said at the time, and 
leaving Bhagwan, attacked him. In the 
meantime, Sakria accused No. 8 came to 
his rescue, finding that Sujat struck Raja¬ 
ram, he struck Sujat and also struck Badu¬ 
sha on the hand in whichhe was carrying the 
sword., and thus deprived him of the dead¬ 
ly weapon. The District Magistrate has 
not at all taken into consideration the re¬ 
asonable explanation of the principal ac¬ 
cused Nos. 3, 6 and 8, who make no secret 
of part they took in the fight that en¬ 
sued. If under these circumstances, Bhag¬ 
wan, Rajaram and Sakria were to exagge¬ 
rate the danger they were facing, that was 
very natural The exaggeration could not 
be unreasonable, and law will always make 
just allowance for the sentiment of a person 


placed in a situation of peril, who lias no 
time to think. His blood is then hot and 
his sole object is to strike a decisive blow 
so as to wai-d oft’ the danger. But wo 
should not at the same time forget that 
the liglit of i^rivatc defence is a very limit¬ 
ed right. It cannot be converted ' into a 
light of repiisal, and I am not prepared 
to say that this right of private defence 
could e.xonerate the accused from the sent¬ 
ence of law if they inilicted more liarm than 
was necessary in self-defence. Such liarm 
would not lie justifiable tliougli caused 
under provocation and must be puni.sliable 

On a careful scrutinv of the evidence 
and of the probabilities of the case, I come 
to the conclusion that Bhagwan and his 
comrades were justified in defending them¬ 
selves against the aggressions of Mehtab 
and his relations Sujat and Badusha in the 
first part of the occurrence. The evidence 
show^s that after tliis thev still cha.sed their 
assailants and followerl .Melitab wiio had 
in the meantime e.scaped into a liouse and 
cjraggedhim out of it and tied him up and 
finally bound him to a pillarin thechaxvdi 
w-here lie was kept for some time. D. AV. 
No. 35 Jainu Bi and otlier witnesses for de¬ 
fence bear this out. The medical evidence on 
record clearly shows tliat Sujat was very 
severely beaten. Mehtab was also well thra¬ 
shed. It appears the beating in Mehtab s 
case was not very serious as we find from 
tlie Doctor s evidence tliat he remained an 
indoor-patient for one clay and did not 
care to attend tlic dispensary for dressin" 
In fact liis own deposition discloses that 
lie feigned mucli as his deliberate closinc 
of the eyes etc. disclose. There is, Jiowever 
no doubt about the seriousness of tlie in¬ 
juries inilicted on Sujat. lie was, in fact 
left unconscious on the road. The District 
Alagistrate has, of course, hold and I think 
nghtlv that the fracture of the collar bone 

wasnot due to any blow’, but w’as due to a 
fall He was therefore, right also in 
setting aside the convictions under s. 325 of 
the Indian Penal Code. But so far as the 
convictions under s. 3-11, Indian Penal Code 
are concerned, 1 think, there was amiile 
reason for upholding the sentences passed 
in the case of each of the accused, and 

I do not see any justification to interfere 
with them. 

As regards the convictions under a. 147 
Indian Penal Code, how'ever, I think, they 
cannot be sustained. Particularly as on 
the findings of the District Magistrate the 
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main ingredients of a premeditated design 
to assemble together, with the common un¬ 
lawful object of committing an offence is 
wanting in the case. In this connection 
tlie omission to nameall the accused in the 
Kirst Information Rei)ort (Ex. P-1) is very 
signilicanl. Prosecution withness No. i 
says that Badusha said he was new and 
did not give the names of the accused. 
He did not also get the information from 
Jainubi D. W. No. 35. He speaks with 
great deal of prevarication when he is 
asked as to who gave him the names 
and how he prepared his memo. Exhibit 
D-l. He has also destroyed the notes 
he took down of the information he got 
fromMehtab. If Mehtab kept his eyes clos¬ 
ed he also could not have seen all the ac¬ 
cused. The mention by Badusha that 8 or 
9 persons attacked is too general. It shows 
that all the 12 persons who have ultimately 
been prosecuted were selected or singled 
out on further information, from tlie larger 
number who must necessarily have been at 
the scene. But this assembalge could not 
and is not proved to bean assemblage which 
came together with tlie common unlawful 
understanding to make a joint assault on 
Mehtab. This clearly points to the absence 
of a common unlawful object on the part 
of the assembly. At the same time 1 can¬ 
not help endorsing the District Magistrate’s 
vie-w that the defence of the accused is 
false so for as the accused other than the 
accused No. 3 Rajaram, No. 6 Bhagwan 
and No. 8 Sakria are concerned. I am not 
prepared to rely on the evidence given to 
prove that they were not at all present 
at the time of the quarrel, and took 
no part in it, or in the subsequent de¬ 
velopments of it. Majority of them had on 
their own admission more or less suffered 
at the hands of the three bullies, Mehtab, 
Sujat and Badusha and it is highly pro¬ 
bable and almost natural, that they all must 
have overpowered the three bullies by their 
swelled numbers and in a spirit of retalia¬ 
tion joined the principal accused Nos. 3, 6 
and 8 in beating the complainants Mehtab 
and Badusha into a re-treat, and Sujat to a 
state of unconsciousness. Each in his own 
■way has thus aided and assisted the other 
in the commission of the offence under s. 
341 of the Indian Penal Code. But although 
I uphold the conviction under s. 341 of the 
Indian Penal Code, I am doubtful whether 
I have got sufficient material before me to 
Vphold the convictions under s. 147, Indian 


Penal Code. As already observed the evi¬ 
dence on record does not go to the length 
of establishing the extistence of a common 
unlawful object on the part of all the ac¬ 
cused. The law does not declare the mere 
assemblage of men, liowever large, illegal. 
What it requires is that in order to be 
illegal it must be inspired by an illegal 
object as specified in s. 141 of the Indian 
Penal Code. This must be proved by the 
prosecution. It has been held in Quten- 
Empress v. Peelimuthu Tevan (3) and Uvia 
Charan Singh v. Empe.ror (4) that where 

there was large concourse of men armed with 
sticks and bill-hooks it could not be presum¬ 
ed that their object was necessarily illegal; 
though the fact that they were in a large 
crowd and were armed, may raise some 
suspicion, but such suspicion could not 
be proof upon which the accused could be 
convicted. I am not, therefore, prepared 
to uphold the convictions and sentences 
passed under s. 147 of the Indian Penal 
Code. I give them all the benefit of the 
right of private defence in so far as the 
charge of rioting is concerned. In any 
case I am not prepared to uphold the double 
convictions one under s. 147 and the other 
under s. 341, Indian Penal Code. 

The convictions under s. 147 are, there¬ 
fore, set aside, and the accused are order¬ 
ed to be set at liberty at once. Fines im¬ 
posed under s. 341, Indian Penal Code, will 
be recovered, and in case of failure to pay 
the same each of the accused shall under¬ 
go simple imprisonment for one Tveek as 
already directed by the Trying Magistrate 
in his judgment dated 12th September 1923. 

z. K. Conviction set aside. 


(3) 24 M. 124; 1 Weir 54. 

(4) 29 C. 244; 6 C. W. N. 164. 
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PARAS RAM AND OTHERS— 

—Defendants—Appellants 

vei'sus 

Messrs. PURAN MAL-DIT'1'A 
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Respondents. 

Civil Proce.dure Code ulc/ T of mS), 0. XL. r. I 
—Receiver, appointment of~-Mortijac;e-sui(—JiiglU to 
receive rents and profits, whether essential. 

Sub-rule »,2) of r. 1 of O. XL of the C. P. refers 
to the case of removal of a person other than a parly 
to the suit, and it does not debar tlie Caurt from 
removing one of the parties to the suit from the 
possession of the property, [p. 7;18, col. 2.1 

There is nothing in r. 1 of O. XL of the C. P. C.. 
which excludes mortgage-suits from its openitlon and 
a Receiver can, therefore, b 2 appointed in a mortgage- 
suit. [i')id.] 

CItand Mall Baba v. Ban Behai i Bose, 71 Ind. Cas. 
1021; 50 C. 718, dislinguislisd. 

Gobind Ram v. Jwala Pershad, 13 Ind. (’as. 5.T5. 
dissented from. 

i-lmar iYat/i V. TehnI Knar, (57 Ind. Cas. .3>.3; 1 1’. 
P. L. R. (L.) 73, Satna Yarani Sin'fh v Srimati 
Ktshabati Kuniari. 25 Ind. Cas. 40(5; 18 (\ \V. N. 537, 
AjepaNatesa Pandara Sannadhi v. liamaliiujam Pillai, 
2U lad. Cas. 707; 24 51. !>. J. 058 and Ghaueshaain 
Misser v. Gobind Moni Dasi, 7 C. W. 452, relied o’). 

Order XL, r. 1 of the C. P. C. gives the widest 
power to a Court to appoint a Receiver of any pro¬ 
perty whenever it appears to the Court to he just and 
convenient. The existence in the plaintilt of a right to 
receive rents and profits is not an essential pre¬ 
requisite for the exercise of this power, [p. 737, col. 2; 
p. 738, col. 1.] 

A Receiver can be appointed in a mortgage suit 
where the security is insufficient for the realisation of 
the decree by its* sale alone, [p. 738. col. 1.] 

Venkata Rajagopala Surya Row v. Basavi Redd/, 
26 Ind. Cas. 986; 1 L. W. 785; (1914) M. W. N. 771; 1C 
M. L. T. 407; 29 M. L. J 457, relied on. 

Miscellaneous first appeal from an order 
of the Subordinate Judge, First Class, 
Simla, dated the 18th June 1923. 

Dala Jai Lall, R- B., for the Appellants. 

Messrs. M. Rafi and B. P. Khosla, for the 
Respondents. 

JUDGMENT.— This is an appeal from 
an order passed by the Senior Subordinate 
Judge of Simla on the 18lh June 1923 
holding that a Receiver be appointed to 
take possession of the property which is 
under mortgage with the plaintiffs. It ap¬ 
pears, that on the 19th of January 1916, the 
defendants borrowed a large sum of money 
from the plaintiffs on the security of cer¬ 
tain moveable and immoveable properties 
specified in the deed of mortgage and pro¬ 
mised to pay interest thereon at the rate 
of Rs. 9 per cent, per annum. It was stipu¬ 

47 


737 

lated that the mortgage would be redeemed 
within six years and that as long as it re¬ 
mained subsisting the defendanls would 
not be entitled to sell or alienate any of tlie 
properties mortgaged. It was further agreed 
that, if any of the properties were sold 
during tlie pendency of the mortgage the 
sale-price would lie handed overto the plaint- 
ilTs in jiart payment of the mortgage debt 
in (luestion. On the 1st of June 1923 the 
plaiiitiifs brought a suit for Rs. 3,38,270-9-9, 
principal and interest, due on the 
mortgage, and along witli tlie petition of 
plaint made an application for attachment 
before judgment of the moveable property 
and also prayed that a temporary injunc¬ 
tion be issued against tlie defendants not 
to alienate and sell the same until the suit 
had been disjjosed of. It was staled in the 
aiipHcation that the def^^ndants were sell¬ 
ing the wood which was un.ler mortgage 
with the plaintiffs and that they were not 
paying the sale i^rice to them in accordance 
with tlie terms of their agreement. It was 
fui'ther stated lliat the value, of tlie mort¬ 
gaged property had depreciated to a con¬ 
siderable extent; that interest was accumu¬ 
lating ; that the defendanls were realizing 
rents from the tenants; that in tlie event 
of the plaintiffs’ suit being decreed, it would 
be impossible for them to recover the whole 
of their decretal amount by sale of tiio 
mortgaged property and that in these 
circumstances it was just and equitable that 
a Receivar should be appointed under O. 
XL, r. 1 of the C. P. C. The learned 
Senior Subordinate Judge granted the ap¬ 
plication for the appointment of a Receiver 
and passed an order appointing the Official 
Receiver to this office. It is against 
this order that the present appeal has been 
preferred. 

The first contention raised by Mr. Jai 
Lai, who appears on liehalf of the appel¬ 
lants, is that the appointment of a Receiver 
in a mortgage-suit is illegal. It is point¬ 
ed out that the mortgage was without pos¬ 
session and that, therefore, the mortgagors 
were entitled to remain in ijossession of the 
mortgaged property until such time as that 
property had been brought to sale in due 
course of law. The argument in brief is 
that under the terms of the mortgage the 
plaintiffs had no prima facie right to the 
properties themselves or their rents and 
profits and that, therefore, a Receiver could 
not be appointed under 0. XL, r. 1, cl. (2) 
of the C. P. 0. In support of this conteu' 
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tiou reliance lias been placed nn I wo cases 
which are reported as Chayn^ M<tU Babu 
V. Ban Behari Bose (1) and Gohind Ram v. 
Jwala Prasad (2i. I have carefully read 
those authorilies and am of opinion that 
one is not in point and that the other is 
in direct conllict with the view taken by 
this Court on this matter. In the Calcutta 
case reported as Cliand Mall Babu v. Ban 
Behari Bose (i) the sole question for deci¬ 
sion before their Lordships was whether 
in a case where a portion of the mort¬ 
gaged property had been destroyed or had 
ceased to be available for sale after the date 
of the decree, the mortgagor could or could 
not be held personally liable. It was held 
that in such a case, though the remedy of 
the mortgagee in the first instance was 
against the mortgaged property, the mort¬ 
gagor could be held personally liable. 
The question as to the appointment of a Re¬ 
ceiver in a mortgage-suit was not even 
raised before their Lordships, and I do not 
see how this case can be considered to be 
an authority in support of the appellant’s 
contention. 

The next authority relied on is no doubt 
to a certain extent in point; but the rule 
laid down in that case has not been approv¬ 
ed of in a very recent case decided by a 
Bench of this Court and reported as 
Aviar Nath v. Tehal Kvar (3). lu 
Gobind Ram v. Jwala Pershad (2), the 
facts were briefly these :—The plaintiffs, 
who were puisne incumbrancers, brought 
a suit and obtained a preliminary de¬ 
cree for sale of the mortgaged property. 
The decree directed that the plaintiffs 
should discharge the prior incumbrancer 
within a certain time and that thereafter 
they would be entitled to sell the property 
for the amount Avhich they had to pay to the 
prior incumbrancer as well as the amount 
due on their own mortgage. The property 
mortgaged consisted of cartain shares in a 
ginning factory. The plaintiffs filed an 
appeal against this decree in the High Court 
alleging that they had been ordered to pay 
too much to the prior incumbrancer. Dur¬ 
ing the ngpdency of the appeal they 
made an T^.pdication to the Court below 
for the appointment of a Receiver which 
was granted. The High Court on appeal 
against this .order relying upon O. XL 
r. 1, cl. (2) of the C. P. C., held that 

(1) 74 Ind. Ca8. 1021; 50 C. 718. 

(2) 43 Ihd. Css. 533. 

(3) 67 Ind. Cos. 383; 4 V, P. L. E. (L.) 73. 


‘‘in the case of a simple mortgage the 
mortgagor is edititled to remain in pos¬ 
session of the mortgaged property until 
such time as the property is brought to sale 
in due course of law and that, therefore, 
the Court lias no pow'er to appoint a Re¬ 
ceiver during the pendency of the appeal.” 
Now, cl. (2) of O. XL, r. i, C. P. C., pro¬ 
vides that “notliing in the rule shall autho¬ 
rize the Court to remove from the posses¬ 
sion or custody of property any person 
whom any party to the suit has not a pre¬ 
sent right so to remove.” It was held in 
the above case tliat neither the plaintiffs 
nor the prior incumbrancer had an}^ present 
right to remove the mortgagor from 
possession of the mortgaged property and 
that, therefore, the appointment of a 
Receiver was illegal. In Amar Nath v. 
Tehal Knar (3), tliis interpretation of cl. (2) 
was not approved of. It ^vas held in that 
case that the aforesaid sub-rulo referred 
to the case of removal of a person 
other than a party to the suit and that it 
did not debar the Court from removing one 
of the parties from the possession of the 
property. The Calcutta and the Madras 
iligh Courts are also of the same view: see 
Salya Narain Singh v. Srimati Keshabati 
Kumari (4) and Ajcpa Natesa Pandara 
Sannadhiv. Ravialingam Pillai (5), No other 
authority has been cited b)' the learaed 
Vakil for the appellants in support of the 
contention and as there is nothing in the 
section to exclude mortgage-suits from its 
operation I must hold that the order as to 
the appointment of a Receiver in this case 
is not illegal. Indeed it has been held 
in a Calucutta case reported as Ghaneshyam 
Misser v. Gohinda Mani Do&i (6), that a 
mortgage suit is the class of suit in which, 
of all others, it is often mest expedient 
and necessary to appoint a Receiver. I 
accordingly hold that there is no force in the 
appellants’ contention and that the order 
as to the appointment of a Receiver in this 
case is quite in accordance with law. 

Next it was argued by the learned Vakil 
for the appellants that the rents and 
profits were not mortgaged and that 
no Receiver should have been appointed 
to take charge of the mesne profits. I 
am unable to agree in this contention. The 
new C. P. C., O. XL, r. 1, gives the widest 
power to aCourt to appoint a Receiver of any 

(4) 25 Tnd. Cas. 406; 18 C. W. X 537. 

(5> 20 Ind. Cas. 767; 24 M. L, J. 658. 

(6) 7 C. W, N. 452. 
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properly whenever it appears to the Court 
to be just and convenient; and it is, there¬ 
fore, clear that the existence in the plaint¬ 
iffs of a right to receive rents and profits is 
not an essential pre-requisite fortheexcrci.se 
of this power. There is ample autliority for 
holding tliat a Keceiver could be appointed 
where the security was insuflicient for the 
realization of the decree by its sate alone. 
Indeed in a Madras case reported as Venkata 
Rajagopala SiiryaRoiv v. iasai'i Reddy (7), 
the learned Judges went so far as to hold 
that where for the balance of tlie. decree 
after the sale of the mortgaged properly, 
a supplemental .decree against a defendant 
for the balance of the decree amount, to 
be realised by the attachment and sale of 
his other properties, could be passed, the 
Court had the power to appoint a Receiver 
for the rents and profits of the mortgaged 
property in order that the accumulated 
rents and profits might be available to the 
decree-holder for the attachment if and 
when he obtains his supplemental decree. 
I am, therefore, unable to accept the con¬ 
tention raised by tlie learned Vakil for the 
appellants and overrule it. 

Lastly, it was argued that no circum¬ 
stances had been shown to exist in this case 
justifying the appointment of a Receiver 
and that the order should, tlierefore, be set 
aside. It should, however, be noted that 
the defendants’ Vakil has admitted before 
me that his clients have sold a portion of 
the timber covered bj'’ the aforesaid mort¬ 
gage-deed for about Rs. 10,000 and that the 
sale-proceeds have not been paid to the 
plaintiffs. In these circumstances I am of 
opinion that the plaintiffs were fully jus¬ 
tified in asking the Court to appoint a 
Receiver so that the latter may take charge 
of the mortgaged properties and thus suffi¬ 
ciently safeguard the interests of the former. 
It should further be observed that the 
learned Senior Subordinate Judge, after 
a full consideration of the circumstances of 
the case, has held that this was a fit 
case for the appointment of a Receiver and 
I must decline to interfere with his dis¬ 
cretion in a matter of this character unless 
it is definitely shown that the discretion 
has not been properly exercised or that 
It contravenes any express provision of 
law. 


1 i’-'- {1911) M. W. K 

71; 16 M. L. T. 407; 20 M. L. J. 457. 


The result is tliat the appeal fails and is 
dismissed with costs. 


Z. K. 


-Ippca^ dismissed. 
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BHARAT RAM DAS .vnd others—■ 
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Ensemcni. nf—Merr/cr, rajHisites of 

—Suit for dccluraiion of eascmeiit—'XcccsMn/ parties. 

in orch'rlhal mi euscnu*nl may he cxtin^uisiicfl llierc 
mu-st be o.)inpl. to unity uf sei.sin. i.c.. iho ftbsoluto 
owjiersljip of tlie fl.nuin;int and servient tenements 
must vc-st in tli.' same pusim. In otlier ea.sea of 
unity tile easement is suspended, not extijiL'uished 
[p. 7i0. f.d. 2 I 

In a suit for the deedaration of .a ripht of easement 
a dominant owner hasnoeausoof action against ser¬ 
vient ownci-o who have Jicit her caused ohstimclion nor 
raised any olijcdi ,ii to the e.xerci.sc of his right of 
easomeiit. He is nut Ixnmd to make j>artic 3 any 
servient ownt-rs other limn those who have so obstruct¬ 
ed or challenged liis right. Ip. 711, col. l.j 

(Case-law discussed.) 

Appeal against a decree of the Subor¬ 
dinate Judge,Second C^ourt, Sylhet, dated the 
19th of September 1921, affirming that of 
the iMunsif, First Court at Moulvibazar, 
dated the 2nd of August 1920. 

Babu Hemendra Knmar Das, for the Ap¬ 
pellant. 

Babas Pares Lai Shome and Chant 
Chandra Chowdkury, for the Respondents. 

appeal is on be- 
half of the plaintiff and is confined to a 
strip of land which is described as plot 
No. i in the proceedings, witli regard to 
which the .«uit has been dismissed by both 
the Courts below. 

The plaintiff’s ease as laid in the plaint 
sliortly stated and so far us is necessary for 
our present purposes was this: that the 
plaintiff was residing in his hari to the 
west of the plot from the time of his ances¬ 
tors, that he and the defendants (Nos 1 5 
and 6 being his brotli^ers, and Nos. 2, 3 and 
4 being the sons of No. 1) and their ances¬ 
tors had used the said plot as a pathway 
for over 100 years for going to tlieir lands 
with ploughs, loads, cattle, palanquain and 
corpses, openly, peacefully and ns of righ^ 
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all the time, that of late lie has removed to 
his new bari and thereafter also used the 
plot as a pathway, liil the principal defend¬ 
ants put up an olistruction tlieieoa. The 
prayer of tlie plaint ill was for a declaration 
of plaintilT’s right of way and for recover¬ 
ing possession of it as a way after removing 
the obstruction. 

As to the defence of the principal de¬ 
fendants as set forth in their written state¬ 
ment, paragraphs 4 and 5 are import¬ 
ant. The averments therein are to the 
effect that Upendra Ghose and his brother 
are the mah’Ars of the middle part of plot 
No. 1, and the plot is a part of the defend¬ 
ant's bari and yard. These defences were 
somewhat varied in the course of the proceed¬ 
ings before the Trial Court. The learned 
Munsif, however, found; (a) that Upendra 
Ghose and his brother had no connection 
with plot No. 1; (6) that though the plaintilf 
and his son said that plot No. 1 belonged 
to Government, that plot belonged to the 
four brothers meaning the plaintilf and the 
defendants Nos. 1, 5 and 6 and they had 
acquired title to it by adverse possession. 
He held ultimately that the plaintiff was 
not entitled to any relief on the grounds, 
(1) that the plaintilf being the joint owner 
of the plot along with his brothers was not 
entitled so far as he claimed a right of 
way on the ground of prescription, as no 
man can acquire easement in a tenement 
of which he himself is the owner, (2) 
even if the plaintiff and his brothers are 
not the owners of the plot the servient 
owner not having been made a party, the 
plaintiff was not entitled to any relief. 

These grounds, together with two others 
were relied upon by the learned Subordi¬ 
nate Judge for dismissing the plaintiff's 
suit. They are these, (3) the plaintiff 
cannot claim the easement over the plot 
treating it as servient one of his new house, 
since when he gave up the old bari for 
the new one the dominant tenement so far 
as he was concerned ceased to exist, (4) 
it was not known who are the owners of the 
servient tenement; and if Upendra Ghose 
and his brothers or Government be the 
owners they >vere not parties to the suit. 

It is true that the plaint is rather inartis- 
tically worded, and from some of the state¬ 
ments made in the plaint it might appear 
as if the plaintiff was asking for a declara¬ 
tion of a right of way which he has acquir¬ 
ed against the defendants. In substance 
however, the suit was of a wholly different 


[8S I. C. 19251 

nature. It is a simple suit to the effect that 
the plaintiff and the contesting defendants 
ami tlieir predecessors had acquired by pre¬ 
scription a right of way over the plot, they 
liad been in adverse possession of this plot 
against all others for a sufficiently long 
period and the defendants had wrongfully 
obstructed the plaintiff in the exercise of 
his right of way over the plot, and the 
relief claimed was a declaration to the 
effect that the plaintiff had acquired such 
a riglit of way and for recovery of posses¬ 
sion of the plot as a way after removing 
the obstruction which the contesting de¬ 
fendants had put up thereon. 

Such a suit, in my judgment, is not liable 
to be dismissed on any of the grounds relied 
m^on by the Court below. 

As for the ground No. 1, it is not tenable 
as there must be complete unity of seisin 
or the absolute ownership of the dominant 
and servient tenements must vest in the 
same person in order that easements may 
be extinguished. (Peacock on the Law relat¬ 
ing to Easement in British India, 3rd Edi¬ 
tion, page 532). The principle of extinguish¬ 
ment of easement by merger is simply this 
that the special kind of property which the 
right to the easement conferred, so long as 
the tenements belonged to different owners, 
is now merged in the general rights of pro¬ 
perty, and this doctrine has been so strictly 
construed that it requires the estates in 
the two tenements to he of an equally high 
and perdurable character (Gale, on Ease¬ 
ments, 8th Edition, page 517). Mr. Mitra in 
his w^ell-know’n book on Limitation, Pre¬ 
scription and Easements, 4th Edition, page 
492 says as follows:—“The expression 
unity of ownership or unity of possession 
or occupation ^vhich is often employed to 
denote that species of union which w’ill ex¬ 
tinguish an easement is inaccurate. Unity 
of ownership in fee of both the tenements 
extinguishes easements." Goddard, 2nd Edi¬ 
tion, pages 365-367. The same person must 
be absolute owner of the whole of the domi¬ 
nant and servient heritages in order that 
the easement may be extinguished. The 
dominant owner’s title to the one must be 
co-extensive with his title to the other (See 
Jvemey v. Stocker (1). In other cases of 
unity the easement is suspended, not ex¬ 
tinguished." If the facts be that the plaint¬ 
iff and the contesting defendants and tbe^ 
predecessors acquired a prescriptive rigb* 

(1) (1866) 1 Cli. 396 atp. 408; 35 L. J. Gh- 4«7; 13 
Jar. (s. 8.) 419; 14 L. T. 427; 14 W. R, 743. 
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of way, and being in adverse possession 
against the rest of the world also acquired 
an indefeasible right jointly to be owners 
of the property, how can the plaintiff lose 
the right whicli he had acquired to use it 
as a pathway ?. Where in such a case is 
there any room for the application of this 
principle ? 

As for grounds Nos. 2 and 4 which may 
be taken up together, it was found by the 
learned Munsif and that finding has not 
been displaced by the learned Subordinate 
Judge, that Upendra Ghose and his bro¬ 
ther or the Gov'ernment were not owners 
of any part of this plot. We are not entitl¬ 
ed to proceed upon a mere supposition 
that they are. The servient owners, as far 
as one can see, are the defendants in this 
suit who are holding possession adversely 
to the plaintiff’s rights. Even if there are 
others, there being no cause of action against 
them and their presence not being neces¬ 
sary for adjudicating on tlie rights of the 
parties in the present litigation they need 
' not have been made parties. 

In the case of Maclan Mohan Chakravarty 
V. Sashi Bhusayi (2), it was held that a domi¬ 
nant owner has no cause of action against 
servient owners who have neither caused 
obstruction nor raised any objection to the 
exercise of his riglit of easement. In a suit 
for declaration of his right of way he is not 
bound to make parties any servient owners 
other than those who have so obstructed or 
challenged his right. The cases of Mudan 
Mohan v. Akshoy Kumar (3) and Haran 
Sheikfi V. Roincsh Chaiidra (4) only lay 
down the general rule, and llie facts of 
those cases are clearly distinguishable fjom 
those of the present case. The same 
view has been taken in the case of Amrita- 
nath Biswas V. Jogendra Chandra Bhatia- 
ckarjee (5). 

As for gi’ound No. J it has no substance 
as the deed of exchange clearly excludes this 
plot and the plaintiff’s right therein were 
expressly reserved in that deed and what¬ 
ever right the plaintiff might have acquired 
he never could lose by shifting on to his 
new bari. 

A feeble attempt was made by the re¬ 
spondent to justify the dismissal of the 
suit upon grounds other than those that 
were covered l>y the issues in the case. I 


(2) .31 Ind. Cas. 540; 19 C. V’^. N l^ll 

'V. N. 15. 

}il 5;“®- ^25; 25 0. W. N. 249. 

(5) 69 Ind, Cas. 183, 


am of opinion that the same should not 
be permitted at this stage. 

In my judgment, therefore, the decrees 
of the Courts below so far as plot No. 1 
is concerned slunild be set aside and I 
accordingly do set them aside and order 
tlinl. the y)laintiff’ do get a declaration 
lliat he has tlie right of way therein 
as claimed in the plaint and that all 
obstructions, if any, put on it by the de¬ 
fendants be removed and that the plaintiff 
do recover po.sse.^sion thereof to use it as 
a way. The plaintiff' is entitled to the costs 
of tliis appeal. 

z. K. Decrees set aside. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1474 op 1923. 

November 21, 1923. 

Present: —Mr. Justice Martineau. 

DEDAR SINGH— Defendant— 

Appellant 

versus 

BANSI AND OTHERS—PLAINTIFFS— 

Respondents. 

Hindu Law —■Jitinl family—Man iage d'ihls Minor 
co-ptircen^r, whether bound- Atienniion by (to facto 
guardian for benelit of c.<!lalc. 

Under Iho general jirinciple.s i>f Hindu Law a minor 
is under nn obligation to pi*ovide out of the family 
property t!io funds nec('.'SJiry fur performing the 
niarriagc' of his sister. [ p. 7-12, c ol. 2 1 

.lai Jndra Ilahadur Singh v. I)ilraj Kuar.Ql Ind. 
Cas. 278; 8 O. L .1. 94. relied on. 

A debt contracted for the marriage of a co-par¬ 
cener in a joint Hindu family is binding on the otlier 
c()-paroeu(?trs. (p. 7i2, col. 1.) 

Snndrabai ■favali Dagdu Pardeshi v. Shivanara- 
yiina liidkarna. 32 B. Si; 9 Bom. L. K. 1300; 3 M. 
L. T. A\, lihngiralhi y. Aokhu Ram Vpadhaya, 6 Ind. 
Cas. 4G:>; 32 A. 575; 7 A. L. J. 6G7 and Debi Lai Sak 
V. Nand Kinhore (Hi', 05 Ind. Oas. 315; 1 Pat. 266; 
(1922) A. I. R. (Pat.) 22; 3 P. L. T. 759, relied on. 

A Hindu is not entitled to impeach an alienation 
made during hi.s minority for the benefit of the estate 
and with due regaid to his interests by his de facto 
guardian, [p. 712, col. 2.] 

Mastu V. Kand Lai. 73 P. R. 1890, followed. 

Appeal tigainst a decree of the Dis¬ 
trict Judge, Hoshiarpur, dated the 12th 
March 1923. confirming that of the First 
Clas.s Munsif, Una, dated the 30lh Novem¬ 
ber 1922. 

Lala Madan Gopal for Lala Far/ir Chand, 
for the Appellant. 

Lala Gopal Chand, for the Respondents. 

JUDGMENT.— In 1913, during the 
plaintiff’s minority two shops and a sitQ 
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belonging to him and his brother Eamji 
Das were sold for Rr. 400 to the defend¬ 
ant Didar Singli by Raniji Das and liis 
mother Prabld, the latter acting as the 
plaintitfs gaardinn. TJie plaintiff sues for 
possession of Ids lialf sliarc of the property 
on the ground that the sale is not })inding 
on him, not having been etTecled for his 
benefit, lie lias been given a decree, 
which has been confirmed by the lower 
Appellate Court, and the vendee has pre¬ 
ferred a second appeal. 

Rs. 360 out of tlie sum of Rs. 400 were 
to be paid by the vendee to Kirpa Ram, 
to whom the money was due on the mort¬ 
gage-deeds executed on belialf of the plaint¬ 
iff and Ramji Das by their mother and 
uncle acting as their guardians. The 
first mortgage deed was executed in 1908 
for Rs. 200 which were borrowed for the 
expenses of the marriages of Ramji Das 
and his sister, and the second, l)y which 
a further charge of Rs. 68 was created, 
was executed in 1909. The learned Addi¬ 
tional Judge points out that Ramji Das 
was not mentioned in tlie deeds as being 
the Manager of a joint Hindu family, and 
that in an undivided family the management 
of the property does not vest in the motlier, 
and he finds that the appellant never re¬ 
cognized Ramji Das as the Manager of the 
family and never dealt with him as such, 
and goes on to hold tliat the property of 
the minor could not be validly sold for 
the payment of a debt incurred for the 
expenses of the marriages of Ramji Das 
and his sister. 

I cannot see that it matters whether or 
not the appellant regarded Ramji Das as 
the Manager of a joint family if in fact 
the brothers constituted a joint family as 
presumably they did. On the question of 
their being members of a joint family 
there is indeed practically no room foV 
doubt as the plaintiff was a minor and 
it has never been suggested that there 
had been any partition. 

A debt contracted for the marriage of a co¬ 
parcener in a joint Hindu family is binding 
on the other co-parceners: see Sundrabai 

JavaliDagduPardeshiv.ShivanarayanaRid- 

karna (1), Bhagh'athiv.JokhuRam Upadhya 

(2) and Dehi Lai Sah v. Nand Kishore Gir 

(3) . It has also been held in Jai Indi'a 

(1) 32 1). 81; 9 Bom. L. R. 1366; 3 M. L. T 4-1 

(2> 6 Ind. Cas. 165; S2 A. 575; 7 A L. J. 667.‘ 

(3) 65 Ind. Cas. 315; 1 Pat. 2C6; il922) AIR 
(Pat.) 22; 3 p. L. T, 75p, ‘ 
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Bahadur Singh v. Dilraj Ktier (4), 
that by the general principles of Hindu 
Law a minor is under an obligation to 
juovide out of the family property the 
funds necessary for performing the marri¬ 
age of his sister. The mortgage effected 
in 1908 for raising money for the marri¬ 
ages of Ramji Das and his sister was, 
therefore, justifiable and binding on the 
plaintiff even if, as found by the Courts 
below, no necessity has been shown for 
the further mortgage of 1909; this fact 
would not be a sufficient reason for declar¬ 
ing the sale to be invalid as the amount 
due for principal and interest on the first 
mortgage exceeded the price of the plaint¬ 
iffs' share in the property. 

The fact that it was the plaintiff’s mother 
who acted as his guardian in selling the 
property and not Ramji Das, seems to me 
of no importance. In the first place, the 
plaintiff does not take the objection that 
his mother could not act on his behalf; 
in the second place, Ramji Das joined 
with his mother in effecting the sale; and 
in the third place, the plaintiff is not 
entitled to impeach an alienation made 
during his minority for the benefit of the 
estate and with due regard to his interests 
by his de facto guardian, as was held in 
}Iastii V. Xand Lai (5). 

I hold, therefore, that the sale is binding 
on the xjlaintilT, and accepting the appeal 
1 reverse the decrees of the Courts below 
and dismiss the suit with costs throughout, 
z. K. Appeal accepted. 

(4) 01 Ind. Cas. 278; 8 O. L. J. 94. 

(5) 73 P. R. 18J0. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 272 op 1924. 

August 20, 1924. 

Present: —Mr. Justice Suhrawardy 
and Mr. Justice Duval. 

Mouh-i ABUL HASMAT AHAMAD— 

Appellant 

versus 

HRISHIKESH DAS and others— 

Respondents. 

Exectition of dterte — Mortgage-dtertt — Dtctt t '^ h M f T 
■notifying Extenting Cwirt that salt wouldnot 
rights of certain defendants, effect of —Amendment of 
decree—Deeree-kolder, right of, to proceed against any 
portion of moytgaged propeHy—jytstyof Court. 
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No amendmsnt o£ aa execution petition sliould be 
allowed after it has ba^n registered. Where, however, 
a mortgagee decree-holder simply notifies to the Court 
that the sale of the mortgaged properties should not 
affect the mircisi rights or interests of certain defend¬ 
ants and makes no further prayer with respect to 
thsm in the execution application, his action does 
not amount to an amendment of the petition, [p. 715, 
col. 1.] 

It is the right of a morlgagee-decrce-holder, in 
order to realisa his dues, to proceed against any of 
the mortgaged propertie.s or any portion of them in¬ 
asmuch as his mortgage-debt extends to every bit 
of the property mortgaged, [p. 715, col. 2.] 

A question with regard to the apportionment of the 
mortgage-debt between different mortgagors defend¬ 
ants must be raised in tlu; mortgage-suit itself, and 
cannot bs raised in execution proceedings. J 

Asgar AH v. TroHokya Xatk Ghose, 17 C. 631; 8 
Ind, Dec. (n. s.) 960 (P. B ), Hari Xissen Bhagat v. 
Valiat linssein, 30 C. 755; 3 0. W. N. 723 and Inain 
AH V. liaij Xath Ram Sahu, 33 C. 613; 10 0. W. X. 
551; 3 C. L. J. 576, referred to. 

A decree-holder is entitled to execute the ilecvee as 
it stands and the K.xeculing Court is in law bound to 
execute the decree ai it lind; it and is not entitled to 
go behind it. 

Appeal against an order of the Subordi¬ 
nate Judge, First Court, Dacca, dated the 
30th of July 1924. 

Babus jS’araf Chandra Roy Choiidhury, 
Surzs Chandra Talukdar and Mohendra 
Kumar Ghose, for the Appellant, 

Mr. H. D. Bose, Dr. Sarat Chandra Bask, 
Babus Rajendra Chandra Guha, Sures 
Chandra Das and Debcndra Nath Bhatta, for 
the Respondents. 

JUDGMENT.— This appeal arises 
out of execution proceedings in connexion 
with a mortgage-decree obtained by the 
respondent against the appellant and some 
others. It is necessary to narrate brietly 
the history of this litigation in order to 
appreciate the points which have been urged 
before us. 

The defendant No. 1 mortgaged several 
items of property on the 14th June 1915 
for a loan of Rs. 2,15,000. After the mort¬ 
gage he made a gift of the residential 
house (one of the items of properties mort¬ 
gaged) to his son defendant No. 2 who is the 
appellant in this appeal. He also created 
several mirases in favour of defend¬ 
ants Nos. 3 to 8. The plaintiff brought a 
suit on his mortgage against the original 
mortgagor defendant No. 1 and the other 
defendants, as transferees from him since 
the mortgage. An application vas made 
by the plaintiff in the suit for the appoint¬ 
ment of a Receiver which was dismissed 
by the Trial Court. An appeal was pre¬ 
ferred to this Court against that order and 


at one stage of the appeal notices were 
not properly served upon the defendants 
Nos. 3 to 8; and the plaintiff by an appli¬ 
cation al)andoned tlie appeal at his own 
risk against those respondents. The ap¬ 
peal was siib.sequently compromised bet¬ 
ween tlie plaintiff and defendants Nos. 1 
and 2, the appeal liaving l)een withdrawn 
as against the other defendants. The order 
passed on the compromise was to the fol¬ 
lowing effect: “It is ordered that the suit 
be decreed by the Court below after deduct¬ 
ing the sum of Rs. 8,033 fr(<m the princi¬ 
pal which, some of the defendants pleaded, 
had not been received by them ; and the 
usual mortgage-decree will be drawn up 
by lower Court and the defendants will be 
allowed four months time to pay the amount 
so found due to the plaintiff from the date 
on which the amount is so ascertained. 
If after the expiry of the said period tlie 
defendants fail to pay the amount, the pre¬ 
liminary decree will be made final.” The 
amount was subsequently ascertained at 
Rs. 3,59,925-10-0. In pursuance of this con¬ 
sent order by this Court a preliminary 
decree was drawn up by the Court below 
on* the 16th June 1923 in which defendant 
No. 1 was described as the principal defend¬ 
ant and defendants Nos. 2 to 8 were de¬ 
scribed as proforma defendants. It may be 
useful to quote a portion of the decree to 
show its nature. “The suit being brought 
up to-day by consent for preliminary deci¬ 
sion by order of the Hon’ble High Court 
dated the 13th March 1923, in the presence 
of the Vakils for tlie defendants Nos. 1 
and 2 and in the absence of defendants 
Nos. 3 to 8, it is ordered and decreed that 
by consent of both the parties this suit be 
preliminarily decreed in part witli propor¬ 
tionate costs, etc. The defendants Nos. 1 
and 2 do pay to the plaintiff, within four 
months from this day the balance amount¬ 
ing to Rs. 3,55,925-10-0 and proportionate 
costs and in default the decree be duly 
made absolute; and the decretal amount be 
realised thereafter by the sale of the mort¬ 
gaged properties or a sufficient portion 
thereof.” The money not having been paid 
within the time allowed, the final decree 
was draw.u upon the 17th November 1923. 
In that decree also all the eight defendants 
were made parties as in the preliminary 
decree. It states that it appearing that 
the amount, declared due by the prelimi¬ 
nary decree, has not been paid, it is order¬ 
ed that the immoveable properties men- 
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tioned in the said decree and specified at 
the foot thereof, or so much tliereof as may 
be necessary “be sold l)y public auction." 
On the 5th December 1023, the decree- 
holder applied for execution of this decree, 
in that execution petition all the defend¬ 
ants were mentioned as judgment-debtors 
Including defendants Nos. 3 to 8, execu¬ 
tion was sought against all the defendants 
and it was prayed that the mcrtgaged pro¬ 
perties in the schedule attached thereto be 
sold and the claim of the decree-holder 
paid out of the sale-proceeds. To this 
execution ]iroceeding tlie appellant took 
several objections wliich will be referred 
to later. Un the 29th April 1924, the learn¬ 
ed Subordinate Judge overruled those 
objections and ordered the sale of the pro¬ 
perties. Against that order an appeal was 
taken to this Court (being Appeal from 
Original Order No. 149 of 1924); and be¬ 
fore the hearing of the appeal the pro¬ 
perties were sold; but as they did not fetch 
the upset price fixed by the Court it re¬ 
fused to accept the bids and ordered a 
re-sale of the properties. When that appeal 
came on for hearing before this Court this 
circumstance was brought to the notice of 
the learned Judge whereupon the appeal 
was dismissed on the 20th May 1924; Imt 
all the matters raised in it were left open. 
The ground on which the appeal was dis¬ 
missed was that the learned Subordinate 
Judge had ordered issue of fresh sale 
proclamation and, therefore, the order under 
appeal had become vacated. The fresh 
sale-proclamation was issued and the 1st 
August was fixed for the sale. The defen¬ 
dant No. 2 again renewed his objections 
before the Execution Court and they were 
again overruled by the learned Subordi¬ 
nate Judge by his order dated the 30lh 
July 1924 which virtually upheld the orner 
passed by the Judge on the 29lh April 
1924. Against this order the present ap¬ 
peal is preferred by defendant No. 2 and 
it is argued on his behalf, first, that the 
original decree being against all the eight 
defendants the decree-holder is not entitled 
to execute it against defendants Nos. 1 and 
2 alone without having it amended accord¬ 
ing to law; secondly, that the Court below 
was wrong in regarding the application for 
execution as having been amended by the 
petition filed by the decree-holder on the 
5th May 1924. It is argued in this con¬ 
nexion that under the law an application 
|or execution cannot be amended after it 
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is admitted and registered. —Thirdly, it is 
argued that if the decree-holder gives up 
his claim against some of the judgment- 
debtors in execution of the mortgage-decree, 
the amount payable to the decree-holder 
must he apportioned and before such ap¬ 
portionment the decree cannot be executed. 
The first and the second points are so in¬ 
termixed with each other that it will be 
desirable to treat them together. The ob¬ 
jection is that the decree having been 
passed against eight defendants the decree- 
holder is not entitled to take out execution 
only as regards two of them and give up 
his claim or express his intention not to 
proceed against tlie other defendants. As 
the decree is a joint mortgage-decree, it is 
indivisible and cannot be executed against 
some of the defendants. If the application 
made by the plaintiff giving up his claim 
against defendants Nos. 3 to 8 is taken as 
an application for amendmejit of the exe¬ 
cution petition, such amendment cannot 
be allowed and is against tlie law. Now 
the preliminary decree was, no doubt, pasted 
against all the defendants. Tlie question, 
therefore, arises as to whether the plaintiff 
is entitled to proceed in execution against 
two of tlicse defendants. The history of 
this case which we have related above will 
show that so far hack as the 13th March 
1923 defendants Nos. 1 and 2 both look 
upon themselves the liability for the entire 
amount and tlie defendant No 2 also under¬ 
took to pay the amount wdthin a certain 
time and if he failed to do so he agreed 
that the mortgaged properties would he 
sold. The other defendants did not appeal 
in llie suit or at the time when it was c( in- 
promised, nor was the mortgage-bond prov¬ 
ed in their presence. The money not 
having been paid in time, the decree-holder 
w'ants to sell the mortgaged properties m 
terms of the compromise. He has not 
given up his claim against any of the de¬ 
fendants. What the decree-holder wants m 

this proceeding is to sell the properties as 
they stood at the date of the mortgag®* 
The defendant No. 1 is really the person 
against whom the mortgage-decree 
passed and upon whose failure to pay 
decretal amount within the time allowed 
the execution was directed to j 

against those properties as they stood * 
the time of the mortgage. The 
of amendment under these circumsj*®^^ 
hardly arises. In the first place, the 
holder has nowhere asked for the am®* 
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ment of the application for execution. In 
his petition dated the 5tli May 192-1 he 
simply notifies to the Court that the sale 
of the properties would not affect the mini- 
si rlg.it or interest of defendants Nos. 3 
to 8. He makes no further prayer in that 
application. On the authority of the Full 
Bench of AsjarAll v. Troilokya Nath Gliose 
(1), it can be maintained that no amendment 
of execution petition should be allowed 
after it has been registered. But the pre¬ 
sent case is not a case of amendment after 
registration of the petition for execution. 
Then again, tliere is no order by the Court 
upon this petition the effect of which is to 
amend the petition of objection hy remov¬ 
ing the names of defendants Nos, 3 to 8 
from it. 

The most important question tliat lias 
been raised in this case is the question of ap¬ 
portionment. Jt is argued that the decree¬ 
holderhaving given up his claim as against 
defendants Nos. 3 to 8 cannot proceed to 
take out execution of the entire decretal 
amount against the other defendants ; l)ut 
there should be an apportionment of the 
charge on all the prop»^rties and the amount 
which the decree-holder is entitled to recov¬ 
er from the defendant No. 2 ascertained, 
before execution can proceed. Several au¬ 
thorities have been cited before us in sup¬ 
port of this contention. But they do not 
support exactly what the learned Vakil for 
the appellant contends for. Reference is 
made to the cases of Hari Kissen Bhayat 
V, Veliat liosaain (2) and Imam Ali v. Baij 
Nath Ram Sahu{^) as authorities for the 
proposition that where a mortgagee gives up 
or releases any person interested in tlie 
equity of redemption in respect of a por¬ 
tion of the mortgaged properties or where 
the effect of his conduct is to cause such 
release, there ought to be an apportion¬ 
ment of the mortgage-debt and tiie mort¬ 
gagee cannot recover more than what falls 
to the share of tlie properties not releas¬ 
ed. This proposition is unquestionably 
correct and supported by the authorities. 
But questions like these can be raised and 
decided in suits. The learned Counsel for 
the resp indent contends that questions 
like the present cannot be agitated in exe¬ 
cution proceedings; and in sujiport of this 
proposition he has drawn our attention to 
the cases of Amir Chand v. Bulcski Sheo 

1) 17 0. 631; 8 lad. Dac. (s. b.) 9G0(I'M3.*. 

2) 30 0. 755; 7 C. W. N. 723. 

• (3) 33 C. 613; 10 0. W. N. 551; 3 0. L. J. 576. 
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Pershad (4) and Na;far Chundtr Mundul v. 
Bailcauto N(tth Roy (5j. We think that 
there is a great deal of force in the view 
urged by the respondent. The decree- 
holder is entitled to e.xecute the decree as 
it stands. Tlie I^hxecuting Court is in law 
bound to execute the decree as it finds it 
and is not entitled to go behind it. The 
decree-holder, therefore, has the right to 
execute the decree against all the defen¬ 
dants. In the execution of the decree he 
may express his intention not to proceed 
against certain persons or certain properly. 
It is the indispiital)Ie right of the mort¬ 
gagee that lie can, in order to realise his 
dues, proceed against any property or any 
portion thereof inasmuch as his mortgage- 
debt extends to every bit of the property 
mortgaged. What the decree-holder has in 
this case sought is to execute the decree 
against all the defendants hut to sell the 
interest of defendants Nos. 1 and 2. No 
authority lias been cited before us that he 
is not entitled to do so; nor lias any au¬ 
thority been placed before us in support of 
the contcMilion of the appellant that the 
question of aiiporlionment can lie gone into 
in execution proceedings. Then, it is not 
clearly a case where the decree-holder has 
given up any claim in respect of the pro¬ 
perties as against any defemlant in the 
suit. The mortgagee seeks to sell the 
mortgaged ])roperlies in the state in which 
they were at the time of tlie mortgage. 
The effect of his npjilying not to juocecd 
against the other defendant is to leave the 
question lietwcen himself and the sub¬ 
sequent transferees of the mortgaged pro¬ 
perties open foi future consideration. This 
may or may not lie the result of his con¬ 
duct, but that is what he wants to do. We 
may mention in this connexion that under 
the mortgage-bond the defendant No. 1 
bound himself not to grant any lease or 
under-tenure or to make any gifts of the 
mortgaged properties. He has not kept to 
hi.s promise. 

There is another matter which may be 
taken into consideration, viz., the defen¬ 
dant No. I’s conduct in this case. The 
learned Counsel for the respondent has 
rightly submitted that there is hardly any 
equity in his favour. He became a party 
to the con.sent order passed by this Court 
for the preliminary and the final decrees 
being passed in the form in which they 

(1) 34 C. 13; 4 C. L. J. 573. 

(5; 4 C. L. R. 156. 


746 

were passed. One of tlie conditions was 
that if he failed to pay the money within 
a certain time the mortgaged properties 
would he sold. It would hardl 3 ’- lie in his 
mouth now to say that though he has not 
paid the money the properties should not 
be sold. The learned Counsel for the re¬ 
spondent riglitly argues that by his con¬ 
duct the judgment-debtor is debarred from 
raising the question. We do not think that 
the present defendant ought to be allowed 
to question the order of the Court below on 
the grounds raised before us. We, there¬ 
fore, hold that this appeal fails and is dis¬ 
missed with costs. We assess the hearing-fee 
at 5 gold viohurs. 

We understand that a fresh sale-proclama¬ 
tion, in view of the events which liave 
happened since the appeal was filed, has to 
be issued. We are also informed that the 
Receiver has sent a communication to the 
learned Judge that if a certain reasonable 
time is allowed he may pay off the dues 
of the decree-holder by privately selling a 
portion of the mortgaged i^roperties and 
thereby save a portion of the properties 
of the judgment-debtors. If it is so, the 
learned Judge will take this matter into his 
consideration. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Execution First Civil Appeal No. 131 

OF 1924. 

July 30. 1924. 

Present: —Mr. Cecil Henry Walsh, Acting 
Chief Justice, aiidMr. Justice Dalai. 
Sheikh MUHAMMAD HABIBULLAH— 
Judgjibnt-Debtor—^Appellant 

vcvsns 

R. B. Seth TIKAM CHAND— Decree- 
Holder—Respondent. 

Civil Procedure Code (Act V of 190S),s.2I, — "Suit," 
whether includes execution proceeding—Transfer of 
execution proceedings—Junsdiction of Court to which 

proceedings transferred 

The word ‘ suit*’ in s. 24 of the C. P. C. includes 
an execution proceeding and a Court to which an 
execution proceeding is transferred under the section 
ha.s jurisdiction to continue the proceeding, [p. 746, 
col. 2.J 

Gaya Prashad v. Dhup Singh, 1 A. 180; 1 Ind. 
Dec. (N. s.) 140, followed. 

Execution first appeal from a decree 

of tl^e Judge of the Court of Small Causes 

at Agra, dated the 15th of March 1924. 

% 
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Messrs. A. P. Dtihe^nd P. L. Banerji, for 
the Appellant. 

Dr. S. N. Das and Mr. N, P. AsthanUf for 
the Respondent. 

JUDGMENT.— It is objected in this 
appeal that the Court of Small Causes 
at Agra had no jurisdiction to carry on 
e.xecution proceedings on the application 
of the decree-holder in Execution Case No. 
76 of 1923. The decree Avas passed by the 
Additional Subordinate Judge, and the 
application for execution Avas filed by the 
decree-holder in that Court. Subsequent¬ 
ly on 30th November 1923, the District 
Judge of Agra transferred, for ovenvhelming, 
reasons, this particular application for exe¬ 
cution to the Court of the Small Cause Court 
Judge. It AA'as argued here that the District 
Judge had no jurisdiction xmder s. 24 to 
do so. We are, of opinion, that the Avord 
“suit" in s. 24 will include execution pro¬ 
ceedings. This Avas held by this Court eo 
far back as lt?76 under Act VIII of 1659, 
s. Q [Gaya Prashad X. Bhup Singh (1).] It 
AA’as pointed out that under s. 38 a decree 
may be executed either by the Court 
Avhich passed it or by the Court to which 
it is sent for execution, and that, therefore, 
no other Court can execute a decree. The 
reason for the passing of s. 38 is different. 
It AA’as enacted to decide the question as to 
the jurisdiction of a Court when a suit 
is transferred. If a suit instituted in Court 
A is transferred to Court B and Court B 
decides it, s. 38 enjoins that applica¬ 
tion for execution shall be presented to 
Court B and not to Couit A, that is 
the application is to be presented to 
the Court which passed the decree 
and not to the Court in AA'hich the 
suit Avas institAited. The section is not 
exhaustive and a decree can be executed 
by the Court to which it is iransfen'cd 
under s. 24. The analogy of the proAosions 
of s. 141 does not hold except in favour of 
the view that suits include execution prt>- 
ceedings. Under that section the proce¬ 
dure provided by the Code in regard to 

suits is made applicable to all proceedings 

in any Court of civil jurisdiction. 
means that the procedure for suits as well 
as the procedure for executing decrees 
shall apply to other proceedings both m 
to the trial of those proceedings and the 
carrying out of the orders passed in those 
pn^ceedings. 

(1) 1 A. 180; 1 Jtnd. Dec. (n. s.) 140. 
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Reference by the appellant’s learned 
Counsel to s. 39 of the C. P. C. indicated a 
confusion between two totally different 
matters. Section 39 covers cases of transfer 
of a decree and not of an application for 
execution. Once a decree is transferred 
under s. 39 the Court which passed tlie 
decree ceases to have jurisdiction till it 
receives a certificate under s. 41. Under 
0. XXI, r. 10 an application for execution 
is to be presented to the Court to which 
the decree is transferred, when the decree 
is sent to another Court for execution, and 
not to the Court which passed it. This 
is totally different from the transfer of 
one particular application for execution 
under s. 24 of 0, P. C. For instance, in 
the present case, the 8mall Cause Court 
has jurisdiction to dispose of this particular 
execution matter but not to receive any 
fresh a])plication for execution, which will 
lie in the Court of the Additional Subordi¬ 
nate Judge. 

We hold that the lower Court had 
jurisdiction and dismiss this appeal with 
costs which shall include Counsel's fees here 
on the higlfer scale. 

z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No.' 1195 

OF 1922. 

July 31, 1924. 

Present: —Mr. Justice B. B. Ghose. 

8URENDUA NATH BANDOPADHYA 

AND OTHERS—PLAINTIFFS—APPELLANTS 

versus 

JABED ALI TALUKDAR and others 
—Defendants—Respondents. 

Bengal Tenancy Act (VIII of ]8S3), s. ISS-U - 
Rent-^it by one of several co-sharers — Procedure — 
P art tM —Execution of decree —Sale — uctiou-pur- 
chafer, position of. 

Section 158-B of the Bengal Tenancy Act requires 
that in order to enable one or more co-sharer landlords 
ft tenure all the remaining co-sharer landlords 
should be made parlies to th.e suit and also that when 
one or more co-sharer landlords, having obtained a 
decree in such a suit, applies for execution of a decree 
by sale of the tenure, notices of the application for 
execution should be given to all the co-sharers. The 
provisions of this section must be strictly followed in 
order to give completa title to the auction-purchaser 
in such a sale. Where all the co-sharer landlords are 
not made parties to the suit an auction-purchaser iu 


747 

execution of a decree obtained in llio suit docs not 
purchase the holding free from all incumbranct'S. 
[in 74$, col. 2; p. 719, col. 1.] 

Appeal against a decree of tlie Addi¬ 
tional Subordinate Judge, Baekergunj. 
dated the 17th of February 1922, reversing 
that of tlie i\Iun.=;if, First Court, Ritiiakhali, 

dated the 22iidof Julv 1920 

• * 

Babus Guuadd Charon Sen and Prasanta 
Bhnsat} Gupta, for tlie Appellants. 

Babu Aaiindra Nath Sanijal, for the 
Respondents. 

JUDGMENT. —This is an appeal by 
the plaintiffs and it arises out of a suit for 
rent with regard to a hoivla whidi is situat¬ 
ed within a. taluk under a zemindari. The 
defendants Nos. 1 and 2 are tenants of the 
howla. But the real question in dispute is 
between tlie plaintiffs and tlie defendant 
No. 9 as to the title to the superior ffi/aAu' in¬ 
terest whicli the plaintiffs claim. The Court 
of first instance passed a decree iu favour of 
the plaintiff's. On apjieal by llie defendants 
Nos. 1, 2 and 9 the decision of the Munsif, 
was reversed by the Subordinate Judge 
and the suit has been dismissed. The 
plaintiff’s appeal to tliis Court, and their 
contention is that, on the facts found, the 
plaintiffs are entitled to the rent edaimed 
from the defendants Nos. 1 and 2 and the 
defendant No. 9 has not acquired the 
superior title in the taluks of the plaintiffs 
by virtue of his purchase of the taluki 
interest. 

The facts stand thus:—Tliere was a taluk 
called Abdul Kasim the owner of which 
was one Akimannessa Bil)i. I'his taluk was 
under the zemindari of which there are 
several co-sharers. The plaintiffs were tlie 
proprietors of the zemindari to the extent 
of one-anna odd share. They brought a 
suit for rent against the lady Akimannessa 
for their share of the rent of the taluk 
Abdul Kasim and put the taluk to sale and 
purchased it iheinselveson the 21st Septem¬ 
ber 1909. One of tlie co-sharers of the 
zemindari was the Nawab of Dacca. In 
the year 1910 he brouglit a suit for the rent 
of the taluk Abdul Kasim and it appears 
that he purported to have framed his suit 
under s. 148-A of the Bengal Tenancy Act 
for the entire rent due on account of the 
taluk. The Nawab executed the decree 
and had the taluk sold. It was purchased 
by the defendant No. 8 in the name of 
defendant No. 7 and the defendant No. 9 
subsequently purchased it at a sale inter 
vix^os from defendant No. 6. 
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The question in controversy turns upon 
the elTect of the sale in execution of the 
Nawab’s decree-which was held on the 9th 
March 1911. It is contended on behalf of 
the plaintilTs that this sale did not affect 
the interest which he had purchased in 
1909. On the other hand it is contended 
by defendant Xo. 9 tliat the sale by the 
Xawab was under s. 158-B of the Bengal 
Tenancy Act and it is the entire interest 
in the taluk Abdul Kasim free from all 
incumbrances which was purchased by 
the auction-purchaser and, therefore, the 
plaintiffs had no title which would be effec¬ 
tive as against the title of defendant No. 9 
under the auction-sale of the 9th March 
1911. 

Two points were raised by the defendants 
intheii appeal before the Subordinate Judge. 
The first point was; was the sale held at 
the instance of the Nawab of Dacca and his 
co-sharers a rent sale or not ? and secondly, 
did the conduct of the plaintilTs-respon- 
dents in attaching the sale-proceeds in exe¬ 
cution of the decree held at the instance 
of the Nawab and his co-sharer and in 
appearing in that case in which the decree 
was being executed as a rent-decree estop 
them from questioning the sale as a rent- 
sale and the decree as a rent-decree ? The 
learned Subordinate Judge has decided 
both the points against the plaintiffs. The 
controversy is with regard to the fact that 
one co-sharer, Golam Ajam by name, of 
the zeinindari was left out in the execution 
proceeding of the rent-decree of the Nawal). 
Section loS-B requires that in order to sell 
a tenure by one or more co-sharer landlords 
all the remaining co-sharer landlords 
should be made parties to the suit, and 
also that when one or more co-sharer land¬ 
lords having obtained a decree in a suit 
properly framed applies for execution of a 
decree by the sale of the tenure notices of 
the application for execution should be 
given to all the co-sharers. If Golam Ajam 
was really a co-sharer in the zemindari 
then the execution sale by the Nawab 
could not have given the auction-purchaser 
a title free from all incumbrances, because 
admittedly Golam Ajam was not a party 
either in the suit nor was any notice of the 
execution proceeding given to him. The 
Trial Court found that Golam Ajam was a 
co-sharer in the eemindari. It is contended 
by the learned Vakil for the respondents 
that the effect of the finding of the Sub¬ 
ordinate Judge is that Golam Ajam was 


not a co-sharer. The kohala by which 
Golam Ajam purported to have purchased 
1 kara share in the zemindari is dated 
the 27th November 1909. The Subordinate 
Judge deals with the question in this way 
and it is necessary I think to quote some 
passages from his judgment:—“The im¬ 
portant question, therefore, arises whether 
Golam Ajam was a necessary party in the 
rent-suit. Golam Ajam does not come 
forward:” again “Qolani Ajam gave^ ijara 
of his 1 kaia sliare to plaintiff No. 1 s son 
(Hari Prosad's son). Hari Prosad must have 
been tlie ijaradar though the deed might 
have been in the name of one of his sons. It 
is clearly proved that Hari Prosad was in 
possession of the share as ijaradar oi 
Golam Ajam.” Then lower down: “The 
said sale and decree cannot but be a rent 
sale and decree as Hari Prosad as co-sharer 
as w'oll avS ijaradar of Golam Ajam was a 
party in the case.” Upon these findings he 
comes to the conclusion, “I, therefoie, hmd 
that the sale in question w’as a rent sale. 
The finding is clear that Golam Ajam had 
a share which was given in ijara. There 
is, how'ever, another passage where the Sub¬ 
ordinate Judge has said this: “It can be 
safely inferred, therefore, that Golam Ajam 
was no proprietor before and^ he was no 
necessary party in the Nawab’s rent-suit. 
This observation of the Subordinate Judge 
is probably with reference to the fact that 
Golam Ajam's name was not , 

under the Land Registration Act till IJth 
August 191(1 and the jent-suit of the Nawab 
w'as brought on the loth April 
seems to me that the Suboiciinate Judge 
was in error in thinking tlial although 
Golam Ajam had purchased a share in the 
zemindari because his name was no 
registered under the Land Registration Ac 
he should be considered as no proprietor 
till his name was registered. The 
provision of the Bengal Tenancy Act 
allows one or more co-sharer landlords lo 
sell a tenure or holding in execution o 
their decree must be strictly followed in 
order to give complete title to the auction 
purchaser and it will not be sufficien o 
say that the ijaradars under a particular 
ccKsharer was a parly in another capacity 
being himself a co-sharer in the zem'inaart 
and, therefore, the absent co-sharer was 
sufficiently represented in order to bring 
into operation the special provisions iaia 
down insection 158-B of the Bengal Tenancy 
Act. In my opinion, therefore, the special 
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provision of the Bengal Tenancy Act not 
having been followed in the rent execu¬ 
tion case by the Nawab, the auction-pur¬ 
chaser did not purchase the holding free 
from a 1 incumbrances and the interest 
which the plaintiffs acquired by their pur¬ 
chase in 1909 was not affected by the sub¬ 
sequent sale. 

Then comes the question as regards 
estoppel. I feel great difficulty in under¬ 
standing how the Subordinate Judgecomes 
to the conclusion that the i)laintiffs are 
precluded from asserting their title in the 
property. It is contended by tlie learned 
Vakil for the respondents that it was the 
duty of the plaintiff's to give notice of 
the fact that all the co-sharers in the 
zemindari had not been made parties in the 
rent-suit or had not been served with 
notice of the execution under s. 158-B as the 
plaintiffs had appeared in the suit and in 
the execution proceedings l>efore the Court. 
1 cannot see that there was any duty cast 
upon the plaintiff's who were made pro 
forma defendants in the suit to give notice 
to intending purchasers that the rent-suit 
of the Nawab or the execution sale or the 
proceedings in execution were not such as 
to confer title on the purchaser as con¬ 
templated under the special provision of 
the Bengal Tenancy Act. If there was no 
such duty cast upon liim his silence could 
not have influenced the conduct of the 
auction-purchaser in any way and it cannot 
be said that the plaintiffs are estopped by 
this conduct of theirs in asserting their 
title. 

It is next urged that the plaintiffs are 
precluded from asserting their interest by 
reason of the fact that they had attached 
the surplus sale-proceeds of the execution 
sale under the Nawab’s decree. But they 
did not draw out the money, and the mere 
fact that they had attached the surplus 
sale-proceeds in order to satisfy any decree* 
obtained by them but did not proceed 
further cannot preclude them from claim¬ 
ing title to the property. It is then urged 
by the learned Vakil for the respondents 
that the plaintiffs had abandoned the title 
acquired by their purchase in 1909 because 
they had subsequently brought a suit for 
rent against Akimannessa Bibi in 1911 for 
the period subsequent to the date of 
sale. It appears that the sale of the plaint¬ 
iffs was confirmed in 1913. Under the new 
Code under s. 65 there is no doubt that the 
title of the purchaser vests from the 


time of the sale. But apparently the 
parties were under the impression that till 
confirmation the plaintiff's’ title had not 
been completed and that seems to have 
been the impression in the mind of the 
Subordinate Judge also. In any case, how¬ 
ever, this question of abandoning the right 
of the i)laintifts was not raised in the Court 
of Appeal below, and 1 do not think that it 
would be i)roper to allow tlie defendants to 
raise tins question in second appeal for 
llie first lime. An endeavour was made by 
tlie learned Vakil for the respondents to 
argue tliat the plaintiff's’ conduct amount¬ 
ed to fraud. But no question of fiaud was 
raised either in the Court of first instance 
or in the Court of Appeal. 

On these grounds 1 am of opinion that 
the judgment and decree of the Subordinate 
Judge dated the 17th February 1922 
should be set aside and Miose of tlie 
IMunsif restored with costs in tliis Court 
and in the Court l^elow. 

z. K. Appeal alloiveiJ. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1120 op 1924 

July 31, 1924. 

Present: —Mr. Justice Sulaimaii 

Raja SUKAJPAL SINGH— Plaintiff- 

Appellant 

versus 

SAHIB SINGH and others—Defendants— 

Respondents. 

Civil Proce-durt Code. (Uct V of 1008), 0. XXXIP, 
r. 11—liedcmption suit- -Decree for possession and 
recovery of surplus profits—Execution of decree barred 
—Fresh suit, whether lies. 

Where in a suit for redemption of a usufructuary 
mortgage the plaintiff alleges that the mortgage has 
been satisfied out of the usufruct and lie claims pos¬ 
session of the property and of the surplus amount re¬ 
ceived by the mortgagee out of the profits, and a 
decree is passed for possession and the surplus amoxuit, 
the decree is purely one for recovery of possession 
and recovery of money. After the passing of such a 
decree the rights of the mortgagor and mortgagee 
become merged in the decree and the mortgage is 
no longer subsisting. The mortgagor’s remedy in 
such a case is to take possession of the moj tgaged pro¬ 
perty by execution of the decree and to realise the 
surplus by execution. If he allows this remedy to 
become barred by time it is no longer open to him 
to evade the Law of Limitation and bring a new suit 
for redemption with a view to seek the same reliel 
[p. 750, col. 2.] 



?50 


AZaM khan V. UMfiD ALl. 


[85 I. C. 1925] 


Uamanand v. Jairayn, r.O Tnil. 0.V2; IS A. L. 
J. 1001; 43 A. 170: 2 t'. I’. L. K. ^A.) 371). referred 

^°'sita Ram v. Madho f.al, 24 A. 41: A. IV. X. (1901) 
194 (F. B.'. cHstingni^Ucd- 

Second appeal against a decree of the 
District Judge. Aligarh, dated the 8th of 
April 1924. 

Mr N r. Asthanajov tlie Appellant. 
JUDGMENT.— The only point in this 

case was a pure point of law, but, in my 
opinion, the view taken by the Courts below 

on that point is correct. 

There was an usufructuary mortgage 
executed on the 7th April 1891 in favour 
of the defendant’s predecessor. In 190/ the 
nlaintiff’s predecessor brought a suit for 
redemption of the mortgage and for recovery 
of a certain amount as surplus on the allega¬ 
tion that the mortgage-debt had been 
c^vi^fied out of the usufruct and that there 
^va^ a balance in his favour, Court 

found that the mortgage-debt had been 
fully satisfied and had, in fact, been over¬ 
paid The suit was accordingly decreed 
not only for pospsion but also for a sum 
of Rs 39 as surplus profits. Theplaintifts 
predecessor unfortunately died soon after 
and no steps were taken to execute that 
decree The result was that the execution 
of that decree became barred by time and 
in fact more than 12 years have expired 
The plaintiff then instituted a fresh suit 
for rbemption alleging that tha mortgage 
was still subsisting and that his equity of 
redemption was still intact. The Courts 
below, however, have dismissed the suit 
holding that his claim is not maintainable. 

It is true that the previous suit originally 
was a suit for redemption but 'yhen the 
Court found that the mortgage had been 
and that, in fact, a surplus amount 
vis due "o the plaintiff’s predecessor, the 
decree that was passed was really a decree 
for possession together with a decree for 
the surplus amount. The forin in which 
the decree was prepared was the printed 

orm iSder s. 92 of the Transfer of Pro- 

^ tv Act but if had the second portion of 
it cut out,’ which would have become neces¬ 
sary only if aiiy amount had to be paid by 

m^crinion, therefore, the decree was 
nurelv a decree for recovery of possession 
Ld recovery of money. After the passing 
of that decree the rights of the mortgagor 
and the mortgagee heoame merged in the 
decree, and the mortgage was no lo^er 
Bubsieting. The plaintiff s remedy, therefore, 

4 


was to take possession by execution of 
that decree and to realise that surplus by 
execution. If owing to the laches of his 
predecessor or himself he has allowed his 
remedy by ivay of execution to become 
barred by time it is no longer open to him 
to evade the Law of Limitation and bring 
a new suit with a view to seek the same 
relief. The decree that was passed in the 
previous case ivas really a decree which 
Avould be passed under the new Code under 
O. XLI, r. 11, though no such provision was 
expressly embodied in the Transfer of Pro¬ 
perty Act. 

It has been laid down in Ramanandr. 
Jah'am (1) that when a person obtains a 
decree for recovery of possession of property 
and allows it to be barred by time, a 
separate suit on that decree cannot be 
maintained. The case of Sita Ram y- 
MadhoLal (2) is clearly distinguishable 
because in that case the plaintiff had to 
pay a certain amount of money and the 
decree provided that if payment w’as not 
made within the time fixed “ the judgment 
should be deemed to be non-existent. 
'I'he rule of law laid down in that case can¬ 
not be extended so as to apply to the facta 
of this case. 

I, therefore, dismiss the appeal sum¬ 
marily. 

z. K. Appeal dismissed. 

(1) 39 lad. Cas. 6.32; 48 A. L. J. 1001; 43 A. KO; 2 
U. P. L. R. (A.) 379. 

(2) 24 A. 444; A. 3V. X. riOOl) 194 (F. B.). 


CALCUTTA HIGH COURT. 

Appeal from Order No. 299 of 1923. 

August 14,1924. 

. Present: —Mr. Justice Suhrawardy 

and Mr. Justice Duval. 

AZAM KHAN— Opposite Party No. 2 

—Appellant 
versus 

UMEDALI MORAL— Petitionee 
AND CHANDKHAN —Opposite 

PARTY No. 1 AND OTHERS— 

Decree-Holders—Respondents. . 

Bengal Tenancy Act (VIII of 1885\ $. J7S — Civt* 
Procedure Code (Act V of 1008), s. ItT—Order under 
a. ITS, Bengal Tenancy Act — Appeal, whether lift*—' 
Auction-purchaser, position of. _ 

WTiere a question decided under s. 173 
Bengal Tenancy Act is one which is covered V 

of the 0. F. C. an appeal lies against the order mad ^ 
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. by tlie Court though no provision for such an appeal 
is made in the Bengal Tenancy Act itself. No appeal, 
however, lies at the instance of the auction-purchaser 
against an order passed under s. 173 of the 
Bengal Tenancy Act, the i*eason being that the 
auction-purchaser is not one of the parties to the 
suit witliin the meaning of _s. 47 of the C. I’. O. 
[p. 751, cols. 1 & 2.] 

(Case-law discussed.) 

Appeal against an order of the 8uh- 
ordinate Judge, Dacca, dated the 11th of 
May 1923, reversing that of tlic Munsif, 
First Court of that place, dated the 21st of 
August 1922. 

Bahu Trailakhyanath Ghose, for the 
Appellant. 

Babu Charu Chandra Chowdliiinj, for the 
Kespondents. 

JUDGMENT, —This is an appeal by 
the auction-purchaser in a sale pursuant to 
a rent decree. One of the judgment-debtors 
applied unders. 173 (3), Bengal Tenancy Act 
to have the sale set aside mainly on the 
ground that the auction-purchaser was a 
benamdar for one of the judgment-debtors, 
viz., Ghand Khan. The First Court dis¬ 
missed the application on several grounds. 
The learned Subordinate Judge in apjjeal 
held that the auction-purchaser was the 
ftcnamdar of one of the judgment-debtors 
Chand Khan and in that vie\v set aside the 
sale. The_ auction-purchaser appeals from 
this decision; and a preliminary objection 
has been taken to the competency of the 
appeal on the ground that no second appeal 
lies in the present case. 

Section 173, Bengal Tenancy Act, does not 
confer any right of appeal nor does any 
other provision of the Bengal Tenancy Act 
or any other Act provide for an appeal 
against an order passed unders. 173, Bengal 
lenancy Act. But it has been held that 
where the question is one which is covered 
^ s. 47, C. P. G., an appeal is allowable 
from an order passed under s. 173, Bengal 
Tenancy Act, though no provision for 
appeal is made in the Act itself. The right 
to appeal, therefore, from an order passed 
under g. 173, Bengal Tenancy Act, depends 
^pon the questions raised and upon the 
party appealing. Hence the appellant can 
maintain the present appeal if he can bring 
his case within s. 47, C. P. C. The first 
point, therefore, W’hich must be established 
IS that he is a party to the suit under s. 
47. It is argued on his behalf that the 
case of Prosunno Kumar Sanyal v. Kali 
J os Sanyal (1) is an authority for the 

(1) 19 0. 683; 19 I. A. 16C; 6 Sar P. C. J. 209; 9 
Ind. Dec. (s. s.) 898. 


proposition that the auction-purcliaser is a 

party within the meaning of s 47 CPC 
We do ipt think so. Their Lordsliips of 
the Judicial Committee laid down in that 
case that when a question is raised between 

parties to the suit within themeanino- of s 

-44 of the Code of 1882, the fact tlfat the 

auction-purchaser is interested in the deci¬ 
sion of that question does not take the case 
out of the operation of (hat section. See 
Joytara v. Uam Krishna Seal (2) The 
question as to wliether the auction-pur¬ 
chaser has^ a riglit of appeal from an order 
under s. 1/3, Bengal Tenancy Act has been 
considered by tliis Court in several cases 
It IS sufficient for our pre.sent purpose to 

refer to the case of JadabChemdra Mukherjee 

v Joy Gopal Bhattacharya (3) in which 
all the previous cases have been summaris¬ 
ed and commented upon. The result of all 
these decisions is that no appeal lies at tlie 
instance of the auction-purchaser against 
an order passed under s. 173, Bengal Ten¬ 
ancy Act, the reason being that he is not 
one of the parties lo the suit within the 
meaning of s. 47, C. P. C. There is one 
case winch requires special notice as on 
the face of it, it lends .support to the 
contrary view. In Clmml Monee Dasi/a v 
Santo Mo,ice Dastja (1), tiiere is a generai 
observation that liaving regard to tiie deci- 
^on of the Privy Council in the case of 
Prosunno Kumar Sanyal v. Kali Das 
Sanyal (t), an application to set aside a sale 
under s. 173, Bengal Tenancy Act, is an 

application cognizable under s. 244 of the 
Code of 1882 and therefore, a second appeal 
lies. The learned A akil for the appellant 
relies upon the dictum and argues that it 

empowers the auction-purchaser to maintain 
a second appeal But that case has been 
distinguished in the case of Jadab Chandra 
MuUierjee v. Joy Gopal Bhattachari/a 13) 
and has been explained in the case of 
Joytara v Ram Krishna Seal (2), referred 
to above. In that case the judgment-debtors 
were the applicants. It does not appear 
from the report of the case as to who was ' 
the appellant in the lower Appellate Court 
Ihe appeal, therefore, was competent bv 
virtue of s. 244, C. P. C. The point whe- 
threr the auction-purchaser is also entitled 
to appeal under that section was not raised 

^^(2) 7 Ind. Cas. 769; 13 C. L. J. 257; 15 C. U’. 

(3) 20 Ind. Cas. 101; 19 C L. J -61. 

luo. ^ s. 
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and decided in tliat On the whole 

we are of opinion that this appeal is incom¬ 
petent and does not lie. 

We are next asked by the learned Vakil 
for the appellant to treat the ineinorandum 
of appeal as a petition for revision and to 
interfere with the decision of the Court 
below in the exercise of^ our revisional 
jurisdiction. We do not think that^ this is 
a case in which we should exercise our 
extraordinary jurisdiction. The objection 
to the legality of the order of the Court 
below is that\hesale could not be partially 
set aside. The learned Subordinate Judge 
has given effect to the compromise be- 
tween some of the parlies and allowed the 
sale of a portion of the property to stand 
and set aside the sale to the extent of the 
interest of the respondent. This may or 
mav not have been the correct procedure 
to follow but he has done substantial justice 
to the parties. Besides we do not see how 
the appellant has been aggrieved It has 
been held that he is a 5caafor judg¬ 
ment-debtor No. 2. Whether the sale is 
partially or entirely set aside, it is of no 
concern to him. We think that there aie 

no merits in appellant s case. • 

The result is that this appeal is dismissed 
with costs. We assess the hearing-fee at 

two gold mohuvs. . 

^ Appeal dismissed. 


OUDH JUDICIAL, COMMIS¬ 
SIONER’S COURT. 

Miscellaneous Application No. 293 of 

1924. 

October 13, 1924. 

Present: —Mr. Neave, A. J. C. 
MADHO PRASAD— Applicant 

versus 

<3TtKH DIN AND OTHERS—Opposite Party. 
rW Procedure Code (Act V of 190S). 0. XLVII, 
A. iLpevieio, (/rounds for—Point considered and de- 

cid-d-Error, whether ground for renew. 

When a point oi fact or law has been brought to 
the notice of the Court tn'ing the case and has been 
to in its judgment and decided by it, no 
Sound for review is furnished by the fact that such 
decision is considered erroneous by the party against 
whom it was given. „ _ 

Application under s. 114 and O. XLVII, 
r 1 O P 0.. against the judgment and 
decree of the First Additional Judicial 
Commissioner, Oudh. dated the 24th March 

1924. 


[65 1 0 . 1926 ] 

Messrs. Niamatullah and H, D. Chandrat 
for the Applicant. 

Messrs. Ram Bharose ImI, Raj Narayan 
Shukia Q.nd Bisheshivar Nath, for the Op¬ 
posite Party. 

ORDER.—This is an application for a 
review of an order passed by this Court in 
appeal. A number of grounds have been 
taken in the application. In every one of 
tliese the contention of the applicant is 
that the Court took a wrong view either 
of the facts or law in tlie ca.se. One only of 
these grounds has been pressed in argu¬ 
ment. This is that the Court was wrong m 
refusing to admit certain evidence. It ifl 
mentioned in the judgment that all this 
evidence except that of one witness wm 
abandoned by the Counsel who argued the 
appeal, and the contention now put forward 
is that Counsel was wrong in so abandoning 
this evidence, and that this is both a mistake 
or error apparent on the face of the record 
and a sufficient reason for admitting a review. 
It appears, however, from the judgment that 
the Court did consider tliis question of the 
admissibility of this evidence, and rightly 
or wrongly came to the conclusion tiiat it 
should not be admitted. 

When a point of fact or law has been 
brought to the notice of a Court trying a 
case and has been referred to in its judg¬ 
ment and decided by it, no ground for 
view is furnished by the fact that such 
decision is considered erroneous by the 
parly against whom it was given. If such 
grounds were to be recognised there would 
be no end to applications for review. It 
would be impossible to draw any definite 
line and any party considering himself 
aggrieved by a decision against him ctmld 
alwa 3 ^s contend either that his Counsel had 
not competently argued the point 9^ 
his Counsel w’as not justified in yielding 

when he did. . 

None of the grounds in this application 

appear to come within the provisions of r f 
of O. XLVII of the C. P. C. and it is accord¬ 
ingly rejected with costs. . . 

z. K. Application rejected. 
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CALCUTTA HIGH COURT. 

Appeal FROM Appellate Decree No. 2511 

OP 1921. 

March 18, 1924. 

Present: —Mr. Justice Mukerji. 

JO AD ALI— Defendant—Appellant 

vfi vs Its 

Srimati RATKISHORE SAHA— Plaintiff 

AND ANOTHER—DEFENDANT—RESPONDENTS. 

Pleadings—Xew case—Court, power of--Prejn<lice 
to defendant. 

A Court is not entitled to make a ease inconsistent 
with or different from that which is presented to it t>n 
behalf of the parties, and it is not permissible for a 
Court to pass a decree in favour of a ])laintilT upon 
the basis of a case which is inconsistent with the case 
wliich he himself has put forward. This rule is bascfl 
upon the question of prejudice to the defendant, 
[p. 753, col. 2; p. 751, col. 1.1 

In a suit by a landlord for rccoveiy of posscs-siou 
of a plot of land which the defendant alleged t-y 
have purchased from a former tenant of the plaintiff, 
the defence of tlie defendant was that the holding 
to which the plot in dispute appertained was not the 
holding of his transferor alone but belonged to 
him and several others, having devolved on them 
ou the death of their father, ami that inasimich as 
the other heirs of the latter were still living, the sale 
of the holding by one of them did not operate to 
transfer the entire holding so as to give the landlord 
the right of re-entry. The finding was that although 
there were other h3irs of the deceased tenant living 
they had no interest in the holding and that the 
transferor of the defendant was the only tenant of the 
holding: 

Held, (1) that the consequence of the finding was 
that the transfer in favour of the defendant operated 
to extinguish the rights of his transferor in the Ituld- 
ing and constituted abandonment such as entitled the 
landlord to re-enter; [p. 753, col. 2 ] 

(2) that it could not be said that the finding was 
contrary to the claim of the plaintiff, [p. 755, col 2.) 

Eshenchunder Singh v. Shamchurn Bhutto, 11 M. I. 
A. 7; 6 W. R, P. C. 57; 2 Ind. Jur. (s', s.) 87; 2 Sar. 
P. C. J 20D; 1 Suth. P. C. J. 649; 20 R. R. 3 (P. C.), 
AfttfcAoda Soondary Dasi v. Ram Churn Kurmolcar,S 
0. 871; 11 C. L. R. 194; 7 Ind. Jur. 32; 5 Ind. Dec. 
(n*. 8.) 562 and Shibkristo Sircar v. Abdnol Hakeem, 5 
C. 602; 5 C. L. R.455; 2 Ind. Dec. (n. e) 991, distin¬ 
guished. 

Appeal against a decree of the Subordi¬ 
nate Judge Third Court, Tipperah, dated 
the 18th of May 1921, reversing that of the 
Munsif, Second Court, Nabinagar, dated 
the 7th of July, 1920. 

Babu Birendra Cliunder Das, for the 
Appellant. 

Babu Upendra Coomar Roy, for the Ue- 
Bpondent. 

JUDGMENT. —This appeal arises out 
of a suit instituted by the plaintiff as a 
co-sharer landlord for recovery of posses- 
•ion from the defendant of a plot of land 
which the defendant alleges to have pur¬ 
chased from a former tenant of the plaintiff 
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named Wazuddi. The defence of the de¬ 
fendant is that the holding to wliich this 
plot of land appertains was not the holding 
of Wazuddi alone but belonged to Wazuddi 
and several others, the same having devolv¬ 
ed on them on the death of Wazuddis 
father Asanullah, and that, inasmuch as 
tlie otlier heii-s of Asauullah are still living, 
the sale of the holding by Wazuddi did 
not operate to transfer the entire holding 
such as would give the landlord the right 
of re-entry. It is unnecessary to refer to 
the other allegations in the pleadings of 
the parties. The learned ]\Iunsif disiuissed 
the plaintiff's suit being of opinion that 
it had been proved that the holding ori¬ 
ginally belonged to Asanullah, that there 
were heirs of Asanullah other than Wazuddi, 
that they had not abandoned the holding, 
that the possession which Wazuddi exer¬ 
cised in respect of the holding was one ex¬ 
ercised not merely on his own behalf but on 
behalf of the other co sharers as well and 
that, by the transfer by Wazuddi in favour 
of the defendant, the entire holding did not 
pass. On appeal by the plaintitf, the 
learned Subordinate Judge came to cer¬ 
tain findings which it will be necessary 
for one to examine more closely presently. 
In the result, he decreed the plaintiff's suit. 
Against that decision the present appeal 
has been preferred by the defendant. 

The contentions put forward on behalf 
of the defendant-appellant are principally 
two. The first contention is that the 
learned Subordinate Judge has given the 
plaintiff a decree upon certain ftndingsof 
fact which are inconsistent with the case 
set up by her and the learned Vakil appear¬ 
ing on behalf of the appellant contends 
that it is not pei*missible for a Court to 
make a new case to that which lias been 
put forward in the pleadings of the 
parties and to pass a decree in favour of 
the plaintiff thereupon. The second con^ 
tention is that the findings, wliich the 
learned Suboi'dinate Judge has arrived at 
in the present case, are not sufficient for the 
purpose of holding tliat the tenancy of 
Asanullah has terminated or that the inter¬ 
est of the other heirs of Asanullah in the 
holding in question has come to an end 
so as to enable the plaintiff to take posses¬ 
sion of the holding. 

Now, with regard to the first contention, 
it is a settled proposition of law that a 
Court is not entitled to make a case incon¬ 
sistent "with or different from that which 
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is ))resented to it on behalf of the parties, 
and that it is not permissible for a Court 
to pass a decree in favour of a plaintiff 
upon the basis of a case which is inconsist¬ 
ent with the case which he himself has 
put forward. 'J’liis rule is based upon the 
ciuestion of prejudice and, if in the present 
case there was anything to show that the 
defendant had in fact been prejudiced hy 
reason of the learned Subordinate Judge 
basing his decree upon the findings at 
which he arrived, I would certainly have 
held \.hat that decree could not be sus¬ 
tained in law. Furthermore, if it appeared 
to me on a consideration of the pleadings 
as set out in the plaint that the case which 
the lower Appellate Court found was in¬ 
consistent with that which was put forward 
on behalf of the plaintiff, I certainly would 
have held that the plaintiff was not entitl¬ 
ed to a decree on the basis of those find¬ 
ings. In support of this contention, reli¬ 
ance has been placed by the learned 
Vakil appearing on behalf of the appellant 
upon certain decisions which it will be 
necessary for me to refer to. The first 
case relied upon by him is the case of 
Eshenchundc.r Sinffh v. Shamachuran 
Bhutto (1). The Judicial Committee in 
that case observed that it was incorrect to 
conclude parties by inferences of fact, not 
only inconsistent with the allegations in 
the plaint, constituting the case the defend¬ 
ants had to meet but which were in 
reality contradictory to the case made by 
the plaintiff in the Court below. Now 
applying the principle laid down in that 
case to the facts of the present case, if 
upon the facts found by the leai-ned Sub¬ 
ordinate Judge it could be said that those 
facts were inconsistent with the case which 
the plaintiff put forward, the appellant 
certainly would have succeeded so far as 
this contention is concerned. Now, what 
is the case that was presented in the 
plaint ? It was a plain and simple 
case to the effect that Wazuddi, was the 
tenant in respect of the holding, that he 
bad transferred the holding to the defend¬ 
ant and that the defendant had not ac¬ 
quired any interest by such transfer and 
upon that ground relief was sought for 
in the shape of ejectment. The defendant 
in the present case set up the plea that, 


(1) 11 ar. I. A. 7; 6 \V. R. P. O. 57; 2 Ind J, 


[85 I. C. 1925] 

although Wazuddi was the person whose 
name was recorded in the plaintiff’s she- 
ribtha as the tenant of the holding, not 
only he but other persons also who were 
his co-sharers were tenants in respect of 
the holding all of them having derived 
their interest from Asanullah, the father 
of Wazuddi. This allegation, in my opin¬ 
ion, is not inconsistent with the allegation 
which the plaintiff has made in the plaint 
and, if the Court found, as it has done in 
the present case, that, although Wazuddi 
was the recorded tenant, the original tenant 
in respect of the holding was his father 
and that he had other heirs who might or 
might not have acquired an interest in 
the holding and who were at the date of 
the suit not co-sharers in respect of this 
tenancy wdth Wazuddi and if, upon those 
findings, the Court passed a decree in 
favour of the plaintiff, I am unable to say 
that those are findings which are inconsist¬ 
ent with the plaintiff’s case. In that 
view of the matter, I think the first case 
relied upon by the learned Vakil on be¬ 
half of the appellant has no application to 
the facts of the present case. 

The next case relied upon by the appel¬ 
lant is the case of Mukhoda Sundary Dasi 
v. Ram Churan Karmokar (2). In that 
case, the learned Judges laid down this 
proposition of law; " When a plaintiff 
sues to recover possession of property on 
the allegation that he had purchased it 
with his own money, and the suit is dis¬ 
missed in the Court of first instance, the 
Court of Appeal is not justified in giving 
the plaintiff a decree for a portion of the 
property, on the ground that the whole 
was the property of a joint Hindu family 
in which the plaintiff was a co-sharer.” 
This proposition of law necessarily follows 
from the facts which appear to have been 
the facts of that case. There the plaintiff 
came to Court with the allegation that cer¬ 
tain property had been purchased by him¬ 
self with his own money. On that ground, 
he claimed to recover possession of the 
property. He failed to establish that claim 
in the Court of first instance. In the 
Court of Appeal, he relied upon the fact 
that he was a member of a joint Hindu 
family and that, as the property belonged 
to that family, he was entitled to a share 
of it upon the ground that he was a mem- 

(2) 8 O. 871: 11 C. L. R. 194; 7 Ind. Jar. 32; 5 
Dec. (V. 9.) 562. 
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ber of that family. This new allegation ant’s story as to the origin of the tenancy 
which he put forward before the Court of and as to other persons being co-sharers 
Appeal, if found, would be the basis of a with Wazuddi therein was accej^ted to the 
decree which must in its veiy essence be some extent by the Court, it cannot be 
a decree of an entirelj' different character said that the findings on tliose questions 
from the one that was sought for originally are so inconsistent with tlie plaintitf’s case 
in the plaint. I, therefore, think that the as would disentitle him to llie relief that 
facts of that case are entirely different he has asked for. In my opinion, there¬ 
from the facts of the present case. fore, there is no substance in the first 

The next case relied upon in support of contention which has been put forward on 
the first contention of the appellant is the behalf of the appellant, 
case of Shibkristo Sircar y, Abdul Ilukc.em With regard to the second contention, I 
(3). That was a suit on the Original Side iiuite agree with what the learned Vakil 
of this Court before Wilson J. The suit appearing on belialf of the appellant has 
had been instituted to recover a specified said tliat the findings of the learned Sub¬ 
sum of money for the hire of cargo boats ordinate Judge are not very satisfactory, 
and no other relief was claimed by the They are scattered and diffused and it 
plaintiff. The defendant alleged and does not seem to me tliat lie has recorded 
proved that he was merely the agent of the those findings keeping in view the points 
plaintiff to find hirers for tlxe boats and which it was necessary for liim to decide, 
that he was not liable for the hire of the I have, however, carefully examined those 
boats. Upon that, the plaintiff sought to findings in order to see whether they do 
amend his plaint by abandoning liis own really dispo.-iC of or not tlie facts found 
story and adopting that of the defendant by the Court of first instance and whether 
and asking relief on that footing. It was they do in law amount to findings suth- 
held by Mr. Justice Wilson that to allow cient to enable the Court to award a dec- 
the plaintiff to adopt the allegations made ree to the plaintiff. Now, the way in which 
by the defendant in his written statement the learned Judge dealt with the matter 
would be to make the plaintiff to seek quite was this: He held that tlie tenancy origi- 
a different relief upon a state of fact which nally belonged to Asaiiullah, that Asan- 
would be inconsistent uith the facts set forth ullah left certain heirs along with Wazuddi 
in the plaint, and that such amendment and that it might he that the other heirs 
was not permissible under the law upon the of Asanullah also inherited an interest in 
ground that it would be to the prejudice the tenancy. He was doubtful whether occu- 
of the defendant. Tliis case, therefore, pancy holdings were heritable before the 
also is not applicable to the facts of the Bengal Tenancy Act came into operation 
present case. but lie thought that it was immaterial 

As I have stated above, the difference whellier the other heirs of Asanullah. ac- 
between the case put forward on behalf of quired a title to the liolding by inlierit- 
the plaintiff and that put forward on be- ance because he thought tliat the evidence 
half of the defendant is this: Whereas was tliat those other heirs had long 
the plaintiff alleged that Wazuddi was ceased to cultivate the lands and pay 
the sole tenant in respect of the holding, rent to the holding. He observed farther 
the case which was found by the Court that the holding stood abandoned b^'theni 
^vas that though at the dateof the iiistitu- and Wazuddi was recorded as the sole 
tion of the suit he was the sole tenant, the owner of the holding. This last finding of 
holding originally belonged to his father his which has been so ably criticised by 
from whom he and possibly some other the learned Vakil for the appellant is un¬ 
persons had inherited, but that by subse- doubtedly not sufficient for the purpose of 
quent conduct on the part of those heirs coming to the conclusion that there was 
Wazuddi alone became entitled to the abandonment by the other heirs of Asan- 
holding as tenant. What was ultimately ullah. If Asanullah had left other heirs 
found by the Court was what was alleged and if they had inherited an interest in 
by the plaintiff in her plaint as being the the holding, the mere fact that they ceased 
state of affairs at the time when the cause to cultivate the lands and also ceased to 
of action arose and, although the defend- pay rent for the holding while Wazuddi 
(3) 5 0. COS; 5 0. L. R. 455; 3 Ind. Dec (n. a.) occupation of the holding and was 

Wi. paying rent all tlie time would not be 
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sufficient in law to prove that there was 
abandonment on the part of those other 
heirs. The leai’ned Judge, however, pro¬ 
ceeded to recoi’fl certain further findings 
in respect of (his matter. He found that 
it was proved tliat Wazuddi was in sole 
occupation of the holding for more than 
twelve years, that it was not proved on 
behalf of the defendant as it was his dTity 
to prove tliat the other heirs of Wazuddi’s 
father also inherited the property, that the 
defendant had also failed to prove that 
the inheritance opened after the passing 
of the Bengal Tenancy Act and further 
that the other heirs of Wazuddi’s father 
had not been proved to have been the 
tenants of the liolding. The learned Vakil 
appearing on behalf of the appellant urged 
that it was the duty of the plaintiff to 
prove that the other heirs of Ashanullah 
did not inherit any interest in the holding 
or that the other heirs liad abandoned the 
holding. In that, I am unable to agree 
with him. The case put forward on behalf 
of the defendant was not that Wazuddi 
was in possession of the holding on behalf 
of himself and the other heirs—for, if that 
was the case, the sale by Wazuddi alone 
of the entire holding would operate to the 
prejudice of the interests of the other heirs 
as well, but it was to the effect that the 
other heirs were living and, therefore, 
they also had an interest in the holding. 
If the defendant wanted to show that the 
other heirs had an interest in the bolding 
notwithstanding that Wazuddi was the 
ostensible holder thereof—his name being 
recorded in the zemindari ssheristha and he 
himself paying the rent all the time, it 
was for him to prove that fact and the 
learned Judge was, in my opinion, per¬ 
fectly right in holding that, in the absence 
of any evidence on the side of the de¬ 
fendant lo show that the other heii*s were 
co-tenants of the holding, it must be taken 
that it was Wazuddi alone who was the 
tenant in respect of this holding. Then 
the leai'ned Judge also took into consider¬ 
ation the presumption which arose from 
the Record of Rights there being an entry 
in the Record of Rights to the effect 
that Wazuddi was the tenant in respect of 
this holding. Furthermore, the learned 
Judge relied upon the fact that the de¬ 
fendant purchased the holding from 
Wazuddi by a document in which Wazuddi 
admitted that the entire holding belonged 
to him. AU these finding taken together 


leave no room for doubt that the learned 
Subordinate Judge on a consideration of 
the facts and circumstances and the en¬ 
tire evidence in the case came to the 
conclusion that, although there were other 
heirs of Asanullah living, they had no 
interest whatsoever in the holding and 
that it was Wazuddi alone who was the 
tenant in respect of it. If that was hia 
finding, tlie consequence logically followed 
that the transfer made by him to the 
defendant No. 1 operated to extinguish his 
rights in the holding and comstituted aban- 
donement such as would enable the land¬ 
lord to re-enter. In this view of the matter 
I think the second contention put forward 
on behalf of the appellant by his learned 
Vakil also fails. 

The result is that the appeal is dismissed 
with costs. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 115 ov 1924. 

August C, 1924. 

Present: —Mr. Justice Daniels. 

MOTI LAL —Petitioner—Applicant 

VSUS 

YAR MUHAMMa D —^Plaintiff—Opposite 

Party. 

Transfer of Property Act (IV of 1882), s. 108 — 
Lessor and lessee—Lease granted by person haring no 
title—Possession not secured — Rent, whether can be 
recovered. 

Where a person knowing that he has no title to cer¬ 
tain property grants a lease of it to another, but in 
consequence of his want of title either fails to secure 
possession of the property to the lessee in the first 
instance or fails to secure him undisturbed possession, 
he fails to carry out the obligation imposed upon 
him by s. lOS of the Transfer of Property Act, and 
is not entitled to recover rent from the lessee. 

Taryawa v. Girshidappa, 25 B. 260; 2 Bom. L. R. 
1070 and Xowrang Singh v. Janardan Kisholal Singh 
Deo, 70 Ind. Cas. 161; 50 C. 68; 36 C. L. J. 28; 27 
C. W. N. 71; (1923) A. I. R. (C.) 41, relied on. 

Revision against an order of the Judge 
of the Small Cause Court, Cawnpore, dated 
the Sth March 1924. 

Mr. I. B. Banerji, for the Applicant. 

JUpGMBNT. —This is an application 
in revision against a decree of the SmaU 
Cause Court, Cawnpore, dismissing a suit 
for rent of a shop. It appears that the 
ownership of the shop is in dispute be¬ 
tween the plaintiff Moti Lai and one Kan- 
haiya Lai. The plaintiff gave a lease to 
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the defendant, who entered into occupa¬ 
tion of the shop. Shortly afterwards the 
defendant was ejected by Kanhaiya Lai. 
The learned Judge of the Small Cause 
Court has dismissed the suit liolding^l) 
that the prima facie title to the shop is in 
Kanhaiya Lai, and (2) that the plaintifE 
failed to secure to the defendant posses¬ 
sion^ over the property. By the second 
finding the learned Judge evidently means 
to find that there has been a breach of the 
covenant implied by s. 108 (a) (r) of the 
Transfer of Property Act, for he finds 
earlier in the judgment that the defend¬ 
ant was ejected after entering into occu¬ 
pation of the property. 

As to the first of these findings, the 
applicant rightly objects that under s, 110 
of the Evidence Act it was not open to 
the defendant to deny the plaintiff’s title. 
It is not clear, however, that the second 
finding is wrong. If the plaintiff, know¬ 
ing that he had no title, gave the defend¬ 
ant a lease, but in consequence of his want 
of title either failed to secure possession 
to the defendant in the first instance, or, as 
in this case, failed to secure him undis¬ 
turbed possession, he has, according to the 
view of at least two High Courts, failed 
to carry out the obligation imposed by 
s. 108, Transfer of Property Act, vide 
Taryava v. Girshidappa (1) and Nowrang 
Singh v. Janardan Kisholal Singh Deo (2). 
The order complained of does complete 
justice between the parties and on full 
consideration I am not dispo.sed to inter¬ 
fere with it. I, therefore, dismiss the ap¬ 
plication but without costs as the i‘e.spond- 
ent is not represented. 

z. K. Applicalion dismissed. 

(1) 2b B. SOO: 2 Bom. L. U. 1070. 

(2) 70 Ind. Cas. 101; 50 C. 08; 36 C. L. J. 28; 27 
C. W. N. 71; (19231 A. I. K. (C.) U. 


CALCUTTA HIGH COURT, 

Appeal from Appellate Decree No 1394 

OF 1921. 

March 13, 1924. 

Present :—Justice Sir Hugh Walmsley, 
Kt., and Mr Justice Mukerji. 
JOQESH CHANDRA ROY— Plaintiff 

—Appellant 

vers^is 

TAZAR ALI and others—Defendants 

—Respondents. 

Bengal Tenancy Act (yIII of 1885),». 6 (SJ-Land- 
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lord and tenant — Tenancy, nature of, determination 
of—Question of law — Appeal, second—Presumption 
—Occupancy holding, transfer of portion of —Surrend¬ 
er of holding after transfer, whether affects trans¬ 
feree. 

A question as to the nature of a tenancy is a 
question of law and may be dc-iit witlj in second 
npp<?al. The Hiorh Oourt is entitled to draw its own 
c in<d\irions and infcrc*n(*cs as to the legal incidents 
of tlio tenancy in order to judge the cliaracter of tlie 
tenancy and the status of the tenant, fp. 758. col. 2.1 
Sulatu Dass v. Jadu Sa>h Das, 8 C. W. N. 774 
(F. li.) anfl Ramanuj .Mahanfa v. The Midnapore 
^emindary Co. Ltd.. I I Ind. Cas, 729; 10 ('. W. N. 
727, referred to. 

1’ho cpicstion is primarily one of intention a* 
between the contracting parties, \iltid.] 

The presumption arising nmler s. 5 '5) of the 
Bengal Tenancy Act, though of oonsitleralde itiiport- 
ancp in a case wliere tlie origin of the tenancy is not 
known, is of little consecpience where tlie terms of 
grant are known and are not ambiguous. In cases 
wliere the terms of the giant are equivocal, the Court 
must rely upon the attendant cireumslances and evi- 
<lencc of subsequent conduct is also admissible. ^A'llat 
has gut to be detenniuod, if pos.-5ible, is wliether the 
right acquired was tlic right to liold tlie land for 
purpo.se of collecting I’cnt or bringing it under cul¬ 
tivation by establishing t(‘nants on it or the right to 
hold tlie land f'U‘ purposes of cultivating it by oiu'sclf 
or by members of one's family <tr l)y liired servants or 
with the aid of partners, [ji. 758, col. 2; p. 759, col. 1.] 
Where tlie oiit.slanding features of a kabfilhjnt were 
that tliere was nothing stated as to the granting of 
sub-leases or eolleciing of rent from suh-tenants, nor 
was there anything as to establishment of tenants on 
the land, and the grantee was described as a ruiyat 
enjoying right of occupancy and was required to make 
the land lit for cultivation by cutting jungle and 
erecting embankments: 

Held, tliat the conditions and l•iroulnslances were 
more consistent with an intention to confer on the 
grantee the right to hold the land for cultivation by 
himself or by members of his family or hy hired 
servants or with the ai*l of partners than that he 
should be permitted to establish tenants on tlie land 
for purposes of cultivation. 'p. 7.')!), col. 2] 

A surrender of an occupancy liolding by the tenant 
after the transfer of a .share of the holding is invalid 
in 80 far as it professes to affect the interest of th« 
transferee [ibid | 

{(!as{'-law discussed.) 

Appeal against a decree of the Di.strict. 
Judge, (?hittagong, dated the 14th of March 
1921, affirming that of the Suliordinate 
Judge, Second Court of that District, 
dated the 31st of July 1919. 

Babus Sarat Chandra Roy Chaudhiiry and 
Nripendra Chandra Das, for the Appellant. 

Babu Narendra Coomar Das, for the Re¬ 
spondents. 

JUDGMENT. 

Mukepjl, J. —Upon the arguments ad¬ 
dressed to us on behalf of the appellants 
in this appeal the three questions which 
arise for our consideration are: Igt what was 
the status of Homar Ali, that is to say 
whether he was a tenure-holdej’ or an 
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occupancy vyot\ 2nd whether the compromise 
entered into by the defendants Nos. 1 and 
^ with tlie plainliff after the institution of 
the suit amounled to a surrender of the 
holding, whicli taken with the previous sale 
in favour of the defendants Nos. 7 to 13 (or 
rather in favour of some of them and the 
predecessors of the rest) by Homar Ali, the 
predecessor of the defendants Nos. 1 and 
2, operated to constitute abandonment con¬ 
ferring on tlie plaintiff the right of re-entry, 
and if so wliether that relief should be 
given to liim in this suit, and 3rd whether 
the decree of the Court of first instance 
declaring that the defendants Nos. 8 to 10 
are not liable to ejectment from Jth share 
of the disputed lands, should .stand in view 
of the fact that the plaintiff had already 
obtainted anc.r parte decree for ejectment 
against defendants Nos. 9 to 13 and their 
application to liave tlie same set aside had 
already been refused. 

With regard to the first of these questions 
appellant's contention is that Homar Ali 
was a tenure-holder for a fixed term. In 
support of this contention it is urged that 
the kabuliyat, E.k. 3, having been on a print¬ 
ed form ordinarily used for drawing 
up kabuliyat for Government or khas 
mahal lands in respect of occupancy ryots 
not much weight should be attached to the 
terms and expressions used therein, that 
the intention of the document was to make 
Homar Ali a tenure-holder, only the agency 
by which he was to get the work of cultiva¬ 
tion done was not specified and was left un¬ 
determined; that the lessee was to cut jungle, 
erect embankments at his own expense and 
make the land fit for cultivation, tlie obvious 
intention being that all this was to be done 
through the agency of others, that the said 
conditions together with the stipulation that 
no rent was to be paid for the first threeyears 
suggested that it was an ordinary re-clama- 
tion lease such as is usually given to tenure- 
holders and that the presumption arising 
from the area of the lands demised also 
supports this contention. The respondent 
on the other hand relies upon the terms 
and expression used in the kabuliyat and 
the clauses forbidding the digging of tanks 
and entitling the lessee to enjoy and take 
the fruits and he also relies upon the final¬ 
ly published Record of Rights in which the 
lessee’s rights were entered as those of a 
settled ryot. It is also urged on behalf of 
the respondent that the stipulation in 
favour of devolution of rights by in heritanco 


[85 I. 0.1925] 

and the restriction in regard to alienation 
made tlie tenancy a heritable but non-lran- 
ferable occupancy holding; and that in any 
event the question was concluded by the 
concurrent findings of the two Courts below 
to the effect that it was an occupancy hold¬ 
ing and not a tenure. 

Now, as to whether we should treat the 
finding of the Courts below on the question 
of status of the tenant as a finding of fact, 
I may say at the very out set that I do not 
assent to the view put forward on behalf 
of the respondent. In my opinion it is a 
matter of inference as to whether certain 
legal conditions had been made out or not. 
In the case of Sulain Dass v. Jadu Nath 
Das (1) it was held that a question as to 
the nature of the tenancy is a question of 
law. The case of Ramanuj Mahanta v. The 
Midnapore Zevimdary Co., Ltd. {2) on which 
reliance has been placed on behalf of the 
respondent in support of this contention, 
only lays down that because that is so it 
does not follow therefrom that all questions 
of fact arising for the determination of the 
status are necessarily to be dealt with 
in second appeal. In my opinion we are 
perfectly entitled to draw our conclusions 
and inferences as to the legal incidents of 
the tenancy in order to judge of the charact¬ 
er of the tenancy and the status of the 
tenant. 

The determination of the question, how¬ 
ever, is to my mind, a matter of some difiBcul- 
ty. It depends almost entirely upon the 
conclusions that should be drawn from the 
various terms and expressions contained 
in the kabuliyat. The question being pri¬ 
marily one of intention as between the 
contracting parties and the determination 
of the rights of parties which are dependent 
on the facts of the particular case before 
us a consideration of the various cases, in 
which one view or another was taken will 
serve no useful purpose. So far a.s Pi"*®" 
ciples are concerned, they are well settled. 
First of all, there is the statutory presump¬ 
tion arising under s. 5 (5), Bengal Tenancy 
Act. That presumption though of con¬ 
siderable importance in a case where the 
origin of the tenancy is not known 
little consequence, where the terms of th® 
giant are known and unambiguous. In 
where the terms of the grant are equivocal,w 
have to rely upon attendant circumstance 

(1) 8 O. w. N. 774 (F. BX 

(2) 14 Ind. Caa. 729;^6 C. W. N. 725, 
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[Dehendra Nath Das V, Bibitdhendra Mansingh 
(3)]—and evidence of subsequent conduct is 
also admissible: Pmmotha Nath Kumar v. 
Nilmoni Kinnar (4), Promoda Nath Ray v. 
Asirud-din 5) and Bomapada Roy v. The 
Midnapur Zernindary Co. lAd. (6). What has 
got to bo determined if possible is whether 
the right acciuired was the right to hold 
the land for the purpose of collecting rent 
or bringing it under cultivation by establish¬ 
ing tenants on it or the right to hold tlie 
land for the purpose of cultivating it by one¬ 
self or by membei's of his family or 
by hired servants or u'ith the aid of partnei-s. 
In my opinion no particular weight should 
be given to the use of the word “ryot" 
or “right of occupancy" or '"raiyati kabii- 
liyt" to be found in the document whicli 
was in a printed form which is ordinarily 
used in the case of occupancy ryots and 
with regard to wliich the learned District 
Judge observes that “it cannot be ascer¬ 
tained which portions were printed and 
which were manuscript." I am also of 
opinion that the clauses forbidding the 
digging of tanks and entitling the 
lessees to take and enjoy the fruits, and 
the stipulation in favour of heritability 
and against transferability taken by them¬ 
selves cannot lead to any definite conclusion. 
The appellant’s contention tliat the lease, 
one for^ purposes of reclamation and with 
no provision for rent for the first three years, 
should be taken as creating a tenure, in 
support of which contention reliance was 
placed upon the cases of the Secretary of 
State for hidia v.Gobinda Prasad Barik (7) 
and Bibhudendra Nansingh v. Dcbendra Nath 
Das (8), does not also afford a sure test. 
It will be seen that the latter case went 
up on appeal to the Privy (’ouncil and 
the Judicial Committee in Dcbendra Nath 
Das v. Bibudhendra Mansingh (3) did not 
place any reliance upon the remission 
clause in the lease in determining the ques¬ 
tion of the status conferred by it. At best, 
therefoi'e, the lease in tlie present case 
was an equivocal one. Of subsequent con¬ 
duct the evidence is very little; at least 

(3) 45 Ind. Cas. Ill; 45 C. 805; 5 P. b. W. 1; 27 
C h. .1. .513; 22 C. \V. N. 674; IG A. b. J. 522; 23 
M. b. T. 381: (1018) M. W. N. 370; 20 Dorn. L. R. 
74.3; 35 M. b. J. 214; 45 I. A. 07 (P. C.). 

(4) 10 Ind. (^aa 431; 14 C. L. J. .38. 

l5) 11 lad. Cas. 262; 15 C. \V. N. 806. 

(6) 16 5nd. Cas. 376; 16 0. L. J. 322. 

(7) 39 Ind. Cas. 931; 21 C. W. N. 505. 

C8) 27 Ind, Caa. 432; 20 C. b- J. 140. 


nothing definite lias been found by the 
Courts l)elow. Of the attendant circum¬ 
stances, there is nothing in this case such 
as is referred to in the judgment of the 
Judicial Committee, referred to above, in 
the shape of the les.see being a man of 
means, or a man of another place brought 
for the purpose of re-clamalion and he be¬ 
ing competent to make such other arrange¬ 
ment or adopt such other convenient steps 
as he miglit consider necessary for culti¬ 
vating the land. Tlie outstanding features 
of the document in the present case are the 
following (a) Tliere is nothing stated as 
to granting of sub-leases or collecting of 
rents from sub-tenants. (5) there is noth¬ 
ing stated as to etablishnient of tenants on 
the land, (<’) Homar Ali is described as 
a raiyat enjoying a right of occupancy, 
and (d) Homar Ali is to make the land 
lit for cultivation \>y cutting the jiingles 
and erecting embankments. These con¬ 
ditions and circumstances seem to me more 
consistent witli an intention to confer on 
Homar Ali the right to hold the lands for 
cultivation by himself or by members of 
his family or by liired servants or with 
the aid of partners, than that he 
should be permitted to establish tenants on 
the land for the purpose of cultivation. 
To this must be added the presumption 
that arises upon the finally published Record 
of Rights under which Homar Ali is re¬ 
corded as a settled I'aiyat and the conclu¬ 
sion to my mind is irresistible that Homar 
Ali was an occupancy ryot and not a tenure- 
holder and tlie interest of defendant No. 8 
was that of a purchaser of a share of an occu¬ 
pancy holding. A lease with similar terms 
and incidents was lield to liave conferred 
an occupancy right in the case of .Secretary 
of State for India v. Digambar Nanda (9). 

With regard to the second question the 
surrender by heirs of Homar Ali after the 
transfer made by the latter is invalid in so 
far as it professed to affect the inerest of 
the transferees in view of tlie decision of 
tlie Full Bench of this Court in the case of 
Mohsenuddin v. Bhagahan Chandra Sutra- 
dhar {10). It is unnecessary to go into the 
question which Jias been raised by the ap¬ 
pellant as to whether there is any real con- 
ilict between that decision on tlie one hand 
and the Full Bench decision of Dayamoyi 

(9) 45 Iiul- Cas. 43; 27 C. L. J. 334, 

(10) G1 Ind. Cas. 143; 25 C. W. N. 29; 32 C. L, J. 
286; 48 C. 605 (F. B.). 
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V. Ananda Mohan and the decision 

of the Special Bench in the case of Chandra 
Binode Kundn v. Sheikh Ala Bux (12) on 
the other, for lam of opinion that in the 
present suit no relief should be given to 
the plaintiff on the footing of events "which 
occurred after its institution. 

Ihe third question arises onlj^ upon the 

misconception of the fact. It appears that 

by a kohala dated 26lh May 1899 Homar Ali 
sold altogether 7 annas share in the lands 
to five different persons of whom one Tofe- 
ali and one Buzur Mia were joint purcha¬ 
sers of a 4 annas share. Buzur Mia was the 
brother of the defendant No. 8. The de¬ 
fendant No. 8 alleges that the purchase by 
Buzur Mia was in respect of half of that 
4 annas share, that he was the heir of 
Buzur and he and the other defendants 
viz., Nos. 7 and 9 to 13 cultivated this 
share of Buzur jointly. The Subordin¬ 
ate Judge found that the defendant 
No. 8 was heir of Buzur and was a 
co-sharer with him and made a decree re¬ 
fusing to give the plaintiff khas possession 
of the said 2annasor5th share. By that 
decree he never meant to re-open the suit so 
far as the remaining shares out of the 7annas 
share transferred by Homar Ali were con¬ 
cerned, shares in respect of which the learn¬ 
ed Subordinate Judge had already refused 
to set aside the ex parte decree at the in¬ 
stance of the defendants Nos. 9 to 13. It 
is interesting to note that the appellant 
did not make these defendants parties to 
his appeal in the lower Appellate Court and 
does not appear to have raised this question 
before that Court. 

The appeal accordingly must be dismiss¬ 
ed with costs. 

Let the record be sent down to the Court 
below with as little delay as possible 

Waltnsley, J.— I agree. 

Appeal dismissed. 

(11) 27 Ind. Cas. 61; 42 O. 172; 18 C W N 971 - 
20 C. L. J. 52 (F. B.). 

(12) 58 Ind. Cas. 353; 48 C. 184; 31 C L J 510 

24 n. w. N. 818 (F. B.). ^ - l.. <J. 510. 
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CALCUTTA HIGH COURT. 

Civil Rule No. 180 of 1924. 

April 8, 1924. 

Present: —Mr. Justice Suhrawardy and 

Mr. Justice Graham. 
SURENDRA KRISHNA ROY 
CHOWDHURY and others—Plaintiffs— 

Petitioners 
versus 

ABBAS ALI AND OTHERS— Defendants — 

Opposite Parties. 

Civil Procedure Code (Act V of 1008), s. 115 — 
Bengal Tenancy Act {VIII of 1885), s. 153 (h )— Rent 
»uit tried by Munsif specially empowered — Appeal, 
whether lies — ReviMon. 

Where a second appeal is dismissed on the ground 
that no appeal lies to the High Court, the decree of 
the lower Appellate Court stands good as between the 
parties and is the only decree which is capable of 
execution. It is also capable of revision by the High 
Court, (p. 761. cob 1.] 

No appeal lies against the decision, in a rent-suit 
of a Munsif specially empowered under s. 153 (b) of 
the Bengal Tenancy Act, where the value of the suit 
does not exceed Ks. 50. 

Rule against an order of the Sub-Judge, 
First Court, Tipperah, dated the 24th 
August, 1922, in Rent Appeals Nos. 81 
and 96 of 1922. 

Dr. Sarat Chandra Bnsak and Babu 
Bankim Ch. Banerji, for the Petitioners. 

Babu Satyendra Krishna Ghose, for the 
Opposite Parties. 

JUDGMENT. 

Suhrawardy, J.— The facts which 

have given rise to this application are as 
follows:—The petitioners brought a suit 
against the opposite parties for rent in 
the Court of the Munsif and obtained a 
decree. On appeal that decree was set 
aside by the Subordinate Judge. There 
was a second appeal preferred to this Court 
by the petitioners against the decree of 
the lower Appellate Court on the ground 
that no appeal lay to that Court from the 
decree of the learned Munsif who was spe¬ 
cially empowered under s. 153 (5) of the 
Bengal Tenancy Act. 

The appeal came on for hearing before 
Mr. Justice Walmsley who held that no 
appeal lay to this Court from the decree 
of the lower Appellate Court inasmuch as 
no appeal lay to that Court from the decree 
of the First Court. The learned Judge 
expressed his inability to treat the memo¬ 
randum of appeal as an application in 
revision as he was sitting alone and sug¬ 
gested that the remedy open to the land¬ 
lords was to go to a Division Bench and 
ask for a Rule. Thereafter the petitionera 
came to a Division Bench ibis Conil 
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and obtained the present Rule. The Rule 
was made returnable within the period 
during which a Letters Patent Appeal could 
be preferred against the judgment of Mr. 
Justice Walmsley. But as it could not 
be heard within that period the petitioners 
as a matter of precaution filed a Letters 
Patent Appeal also against the judgment, 
which has not yet been heard for admis¬ 
sion. 

This Rule was issued on the ground that 
the Court of Appeal below had no jurisdic¬ 
tion to interfere with tlie decree of tlie 
First Court inasmuch as the learned Munsif 
who had decided the case originally was 
empowered under s. 153 (6) of the Bengal 
Tenancy Act to try rent-suits of the value 
of Rs. 50 or less with final jurisdiction. 
This allegation of fact is not disputed 
the opposite parties. But it is contended 
on their behalf that the decree of the 
lower Appellate Court has now become 
merged in the decree passed l)y this Court 
dismissing the appeal and that, therefore, 
we have no jurisdiction to revise a decree 
of this Court. In my opinion there is no 
substance in this contention. The appeal 
to this Court was dismissed on the ground 
that no appeal lay to this Court; and the 
result of that decision is that the decree 
of the lower Appellate Court stands good 
as between the parties and it is the only 
decree which is now capable of execution. 

It is next argued on behalf of the oppo¬ 
site parties that the Letters Patent Appeal 
from the judgment of Mr. Justice Walmsley 
is now pending in this Court and that, 
therefore, w.^ li.ivo no jurisdiction to inter¬ 
fere with the order of the lower Appellate 
Court under s. 115, C. P. C. I do not think 
that this contention ought to prevail. The 
judgment of Mr. Justice Walmsley so long 
as it is not set aside is a judgment of 
this Court and is binding on us unless 
we wush to differ from it and refer the 
case to a Full Bench. That judgment so 
far as the present Bench is concerned is 
final it being held therein that no appeal 
lay to this Court. It is, therefore, open to 
us to revise the decree of the lower 
Appellate Court under s. 115, C. P. C. 

It being proved to our satisfaction that 
the Munsif who tried the suit in the First 
Court was specially empowered under s. 153 
(b) of the Bengal Tenancy Act no appeal 
lay to the lower Appellate Court. That being 
BO, the order passed by the lower Appellate 


Court is without jurisdiction and must be 
set aside. 

This Rule is accordingly made absolute. 
The judgment and decree of tlie lower 
Appellate Court are set aside and those of 
the Court of first instance restored and 
affirmed. 1 make no order as to costs. 

Graham, J.—It has been conceded on 
behalf of the opposite parties that the 
Munsif was specially empowered under 
s. 153 (/>) of the Bengal Tenancy Act. As 
the suit in question was valued at less 
than Ks, 50 no appeal lay and tlie Subor¬ 
dinate Judge mu.st be lield to have exer¬ 
cised a jurisdiction not vested in him by 
law'. A case is, therefore, made out for our 
interference under s. 115, C. P. C. 1 concur, 
therefore, in the order w’hich my learned 
brother purposes to make. 

z. K. Rule made abfiolute. 


ALLAHABAD HIGH COURT. 

Se('oni) Civil Appeal No. 545 of 192-1. 

November 4, 1924. 

Pi‘esent: —Mr. Justice Miikerji. 

Lahi BANARSI DAS— Plaintiff 

—Appellant 
vei'stts 

The municipal BOARD ok AMROHA 

AND OTHERS — DEFENDANTS — RESPONDENTS. 

I'. P. Act (11 of PJlCt), ss. J 211 

"Street," u’hat is • lilind lone with houses on either 
siih\ whether' street" ■ Xotice under s. 211, when innij 
he tjiren. 

Tin* juri8dicti«>n <>f u Municipal Hoard to is.suo h 
nolio;* und«M- s. 211 of the I’. P. iMunicipaJities Act 
depends on whether or not the projection complained 
of overhangs a street. \Vh(“re a projection does not 
overhang a street hut oA'crhangs a j>rivate piece of 
property, the Munieij>al Board has no jurtsdiclioti to 
puss an or<ler under s. 211, and if an order under 
that .section is pa.ssed in such a case, it may be called 
into (piestion in a (’ivil Court as being without 
jurisdiction, [p. 702, col. 1.] 

A blind lane with houses on either side over which 
tlie residents of those houses have a right of passage 
is a street within the meaning of cl. (2.3; of s. 2 of 
the IL P. Municipalitie.s Act. [p. 762, eol. 2.] 

Second appeal from a decree of the 
Additional Subordinate Judge, Moradabad, 
dated the 8th March, 1924, reversing that 
of the Munsif, Amroha, dated the 26th 
September 1922. 

Dr. K. N. Katju and Mr. Gopinath 
Kvnzru, for the Appellant. 

Mr. N. P, Asthaiia, for the Respondents. 
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JUDGMENT.—Tliis is the plaintitfs 
appeal. His house abuts on a Ijliud lane. 
He constnieleil a oornice projecting from 
the front wall of his liouse and over this 
lane. The Municipal Board gave a notice 
to the plaintirY to remove the cornice. 
The plaintih disputed their right to issue 
such notice and instituted the suit, out of 
which tliis appeal has arisen. 

The Court of first instance decreed the 
suit, l)ut a learned Subordinate Judge 
on appeal dismissed it. He lield that 
maintenance of the suit was barred having 
regard to the provision of s. 321 of the 
Municipalities Act, 1910. He also held 
that the Municipal Board were within 
their right in issuing the notice and that 
the land in question was a public street 
within the meaning of s. 2, cl. 19 of the 
Municipalities Act. 

In this Court it has been contended 
that the suit is not barred and that the 
finding of the Court below that tlie lane 
was a public street was not justitied. 

There can be no doubt that the jurisdic¬ 
tion of the Municipal Board to issue a 
notice under s. 211 of the Municipalities 
Act would depend on whether or not the 
projection complained of overhangs a 
street. Where a projection does not over¬ 
hang a street, but overhangs a private 
piece of property it may very well be 
urged that Municipal Board has no jurisdic¬ 
tion to pass an order and that if an order 
is passed without any jurisdiction that 
order may be called into question in a 
Civil Court. The reason for this opinion 
is absolutely clear. The Municipalities 
Act was never meant to destro}^ private 
rights that may exist in property. All 
that it seeks is to regulate the comfort 
and health of the public or a portion of 
the public by restricting their rights to 
do as they please with respect to their 
own property. As an abstract question of 
law, therefore, I hold that the suit would 
be maintainable provided the lane over 
which the projection hangs be not a street 
or a public street within the meaning of 
s. 2 of the Municipalities Act. 

Coming to the question as to the 
character of the lane the facts appear to be 
these. The lane is a blind one with houses 
on either side and at one end amount¬ 
ing in number to 14. Fourteen different 
people residing on either aide of the lane 
have been impleaded in the suit by the 
appellant, It was stated in para. 2 


of the plaint that the land covered by the 
lane belonged, to the houses of the parties 
ill the suit other than the Municipal Board. 
It seems from this admission of the plaint¬ 
iff to follow that the lane is a street 
within the meaning of cl. (23) of s. 2 of 
the Municipalities Act. The word 'street' 
in cl. (23) defined as “any road, bridge, 

footway, lane.which the public, or 

any portion of the public, has a right to 
jiass along, and includes, on either side. 

." The 14 inhabitants on either 

side of the lane are “a portion of the 
public” and if thej’’ have a right of access 
to this place, viz.^ the lane, the lane 
becomes the street within the meaning 
of cl. (23;. If the lane be a street it 
will attract the provisions of s. 211 of 
the Municipalities Act although it may 
not be a public street. The learned Sub¬ 
ordinate Judge has examined the evidence 
and has come to the conclusion that the 
lane is, besides being a street, a public 
street within the meaning of sub-cl. (6) 
of cl. (19) of s. 2 of the Municipalities Act. 
He has found that as far back as 1904 
the Municipal Board at its own expense 
constructed a drain on one side of the 
lane. He has further found that the lane 
was repaired about two years before the 
litigation arose by the Municipality with 
public funds. The finding is a finding 
of fact and is, therefore, binding on this 
Court. Whatever view may be taken there 
is no escape from the conclusion that the 
lane is a street and a public street and 
that, therefore, the Municipal Board had a • 
right to regulate the construction of any 
building on either side of it. 

If the Municipal Board were within 
their rights to pass an order under s. 211, 
the provisions of s. 321 will be attracted 
and the suit would not be maintainable. 

The result is that the appeal fails and 
is hereby dismissed with costs which will 
include Counsel’s fees in this Court on 
the higher scale. 

Z- K. Appeal dismissed. 
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CALCUTTA HIGH COURT, 

Appeal from Original.Decree No. 124 

OF 1921. 

August 1, 1924. 

Present:—Justice Sir Kwart Greaves, Kt., 
and Mr. Justice C'huckerbutlv. 

Ilaji ASIRUDDIN MONDOL— Defendant 

No. 1—Appell.ant 
versus 

Musavimat LATIFUNNESSA BIBI and 
OTHERS—Plaintiffs and others— 
Defendants—Respondents. 

Muhammadan Law — Co-heira, position of — Tenants- 
in-commoti— Adverse possession—Custom in deroijution 
of personal law, proof of. 

Where a custooi has been set up in derogation of 
the personal law of the parties, whicli overrides the 
provisions of the personal law, it must be strictly 
proved by very clear and definite evidence and such 
evidence must establish all the elements of a valid 
custom, [p. 765, col. 1.] 

The entiy and possession of one tenant-in>common 
is ordinarily deemed to be the entry and possession 
of all the tenants-in-common and this presumptitin 
will prevail in favour of all, until some notorious 
act of ouster or adverse possession by the party so 
entering is brought home to the knowledge or notice 
of the others, [p. 7G7, col. 1.] 

Jogendra Nath Rai v. lialdeo Das, 35 C. 961; 12 
C. ^\^ N. 127; 6 C. L. J. 735, Me Clung v. Ross, 
(1920) 5 Wheaton 116: 5 Law. Kd. 16 and Clumer v. 
Dawkins, (1815) 3 Howard 674; 11 Law. Ed. 778, 
relied on. 

Co-heirs under the Muhammadan Law are in the 
position of tenants-in-common and the entry and 


possession of one of such co-lie-iis must bo tlcemcd to 
Ijc on belialf of all the co-heirs. 

Ujalhi Bibce v. Umakanla Karmokar, 31 C. 970; 9 

O. \V. N. 32, Maulvi Saiyid Muhamniad Miinawor v. 
Razia Hibi, 9 C. W. N. 625; 2 A. L J. 51.3; 2 C’. L. 
.1. 179; 27 A. .320; 15 M. L. J. 261; 32 I. A. 86; 8 S.'ir. 

P. 0. J. 788 (,P. C ), Corea y. Appuhamy, (I9l2i A, (J. 
2.30; 8l L. J. P. C, 151; 105 L. T. 836 ami Falciiddni 
Khan V. Reju Akah, 28 Ind. Cas. 22; 21 C. L. J. 192, 
referred to. 


Appeal against a decree of the Sub¬ 
ordinate Judge, First Court, Pabna and 
Bogra, dated the 18th of May 1921. 

Babus D. L. Kafitgir and Kagcndranutlt 
Bose, for the Appellants. 

Dr. Basalc (with him Babus Baninirilal 
Sircar and Bansari Lai Saricar), for the 
Respondents. 

Babu Sliib Chandra Palit, for the Deputy 
Registrar, the guardian ad litem for minor 
respoiiden 1. 

JUDGMENT. 


Chuckerbutty, J.— This is an appeal 
by the defendant No. 1 against a pre¬ 
liminary decree in a suit for partition of 
immoveable i)roperties and the plaintiffs 
have filed cross-objections against the 
decree in so far as it has dismissed the 
plaintiffs’ claim with respect to certain 
items of the claim. The followinggeneologi- 
cal table will be of help in understand¬ 
ing the relations between the parties and the 
basis of their respective shares claimed in 
the disputed properties. 


GOPI MONDAL 


Na 


L 


1. Sohagi = Jhagu, (married 3 wives) 
! =2. Feli 

Nasir, 

no wife, children. 

Jamir, 

no wife, children. 


3. Sahebunnessa, 
died 1906 


■ 1 

Araj Bibi 

I 

* 

sons died 
Grandsons. 


1, Solemannessa, = Bnsir, (married 3 wives,) died 1291, B. S. 1885 
died about 1915 =2. Gofuren- 

’ nessa, =3. Rahimannessa 

j defendant No. 2 died P)04. 

Tasirannessn, (died 1903) 
married to Sariuddiu 
defendant No. 7, 2 sons & 1 daughter 
defendants Nos. 4, 5 & 6. 


1 Asiruddin Mondnl, 
defendant No. 1, 
married to 
Sahedennessa, 
dsfendant No. 8, 


2. Azirenucssa. 
defendant No. 3. 


3. Latifunnessa, 
plaintiff No. 1, 
married. Kafiluddin, 
1297 B. S. 1890. 


4. Momezunnessa, 
died 1893. 
marric<i to 
Harizuddin, 
plaintiff No. 3 
in 1890. 


5. Khatemannes&a, 
plaintiff No. 2. 
married 1896 to 
plaintiff No. 3. 


7fi4 

Basir, it appears died in the year 1885 and 
left his mother, three widows and a large 
family by two of them as his heirs. The 
third widow Kahiinannessa was cliildless. 
The present suit relates to the property left 
l)y Basil- who it appears was a substantial 
cultivator and left considerable properties 
both moveable and immoveable, llis two 
daughters by his wife Gofurennessa are 
plaintiffs Nos. 1 and 2 and the husband of a 
deceased daughter by the same wife, is the 
plaintiff No. 

The defendant No. 1 is the only son of 
Basil'by Gofurennessa and the suit is really 
directed against him, the other defendants 
are the other claimants to the property 
with the exception of defendant No. 8 who 
is the wife of defendant No. 1. Plaintiff 
No. 3 married Momezunnessa one of Basir s 
daughters in the year 1890 and became a 
widower in 1893 and married the plaintiff 
No. 2 in 1896. It is as husband of his de¬ 
ceased wife that he claims a share in Basir’s 
property. 

The case of the plaintiffs Nos. 1 and 2 
who shall be called the plaintiffs in this 
judgment, shortly stated, is that the 3 ’' were 
infants at the time of their father’s death and 
they lived jointly with defendant No. 1, 
also a minor, in a joint family with their 
grand-mother Sahebunnessa and mother 
Gofuerennessa in their father’s house and 
were maintained out of the income of their 
father’s property and that they were mar¬ 
ried, at the instance of defendant No. 1. 
That since their marriage they occasionally 
came to their father’s house and lived 
with defendant No. 1 and were then main¬ 
tained out of the income of the family pro¬ 
perties and that many of their children 
were born in their father’s, house and that 
all incidental expenses were borne out 
of the income of the familj'- properties 
and that they got ornaments and other 
presents and also got occasionally cash 
money when necessary from their brother. 
In substance their case was that their 
grand-mother managed the family property 
until defendant No. 1 took charge from 
her and that they participated in the in¬ 
come of the family properties until their 
right was denied by the defendant No. 1 
in or about the year 1911. Hence they 
have brought this suit for declaration of 
their title to their legitmate share in their 
father’s properties and for possession after 
partition of the various properties with 
the other sharers therein. The immove- 
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able properties left by Basir are described 
in schedule (ka) of the plaint and the pro¬ 
perties, subsequently acquired with the 
income of the ancestral properties are des¬ 
cribed in schedule (kha) of the plaint. The 
other schedule de^ls with moveable proper¬ 
ties ; the claim to which has been dismiss¬ 
ed except a small item and it is not neces- 
sar\^ to deal with them in details as the 
appeal does not relate to them. 

The case of plaintiff No. 3 who stands 
on a totally different footing to plaintiffs 
Nos. 1 and 2 is not specifically stated nor 
is it shown how he enjoj^ed possession of his 
share which he inherited in 1893 although 
he lived in a different village and manage 
and enjoyed his own properties there. 

The defendant No. 1 who alone really 
contested the suit, mainly relied on the 
defence of limitation and as to properties 
of schedule (kha) he claimed them as his 
self acquired properties and in ka, he 
claimed Baghail as the property obtained 
by him by gift from Shahebunuessa to 
whom that property according to him really 
belonged. Baghail in schedule (ka) and 
Douki a property in Schedule (kha) were 
not originally included in the claim but 
were subsequently added by a petition for 
amending the plaint filed on the 9th Sep¬ 
tember 1920 long after the defendant No. 1 
filed his written statement on the 19th of 
March 1920. The property called Douki 
added after amendment w’as claimed by 
defendant No. 8 as her own property. 

The learned Subordinate Judge found 
that the claim is not barred bj" limitation 
and that all the plaintiffs were entitled to 
their share which, however, he found to be 
less than the shares claimed. He further 
found that the plaintiffs had no right to the 
properties described in schedule (kha) with 
the exception of items Nos. 22, 23, 24, 25 
and 27 and also to the two properties stat¬ 
ed above and also that their claims to the 
moveables were not established with a small 
exception and on those findings made a 
preliminary decree for partition. 

The defendant No. 1, as I have already 
stated, filed this appeal and his main con¬ 
tentions raised by the learned Vakil who 
appeared for him are these :— 

First: That the claim of the plaintiffs 
was barred by limitation and that even 
assuming that the plaintiffs Nos. 1 and 2 
are not barred, the claim of the plaintiff 
No. 3 which is materially different from 
those of plaintiffs Nos' 1 and 2, was barred. 


ASIRUDDIN MONDAL V. LATIFUNNBSSA. 


[85 1 0.1925] 


ISIRUDDIK MONDAL V. LATIPUtfNESSA. 



Secondly : That there was a custom 
prevalent in Pabna by which daughters 
of a Miihamadan are precluded from in- 
herittiug jotes left by their fathers. 

The plaintiffs pressed their cross-objec- 
■ tions as regards property called Baghail and 
it was contended on their behalf that the 
findings of tlie Subordinate Judge that it 
belonged to Shahebunnessa and that she 
made a gift of those properties to defend¬ 
ant No. 1 were erroneous. 

These are the only questions wliich arise 
for determination in this appeal and the 
cross-objections. 

I shall first deal with the questions which 
are really questions of fact and in which we 
agree with the decision of the Sub-Judge. 

The question ofcustom raised by the ap¬ 
pellant was faintly urged and we think 
there is no substance in that contention. 

The custom set up is, in derogation of the 
clear law of succession as laid down by 
the Muhammedan Law which overrides the 
law as laid down in that law must be strict¬ 
ly proved by very clear and definite evi¬ 
dence and such evidence must establish all 
the elements of valid custom. The learn¬ 
ed Subordinate Judge has fully dealt 
with that evidence, we have no hesitation in 
agreeing with his conclusions. The evidence 
is meagre and is of a very unsatisfactory 
character. No evidence of any concrete cases 
have been given in which a claim by a 
daughter to a. jote right was disallowed by 
Courts of Law but on the contrary evidence 
has been adduced that in a number of cases 
such claims have been enforced even with¬ 
out any question by the opposite party. It 
IS needless to discuss the evidence in de¬ 
tail. AVe agree with the Subordinate J udge 
and generally for the reasons given by him. 

^ Then I shall deal with the cross-objec¬ 
tions raised by the plaintiffs as to Baghail. 

The claim of the plaintiffs to this propex- 
ty was disallowed by the Subordinate 
Judge on the ground that this property be- 
wnged to Sahebunessa Bibi and not to 
Basir. The learned Subordinate Judge 
has discussed the question in full details 
and we agree with his conclusions. 

Sahebunnessa was a lady of considei'able 
business capacity. She claimed some of the 
jotes constituting this property on the 
basis of transfers to her in lieu of her 
dower. When the zemindar after measure¬ 
ments made a fresh settlement, Sahebun- 
i^ssa as the owner of the jotes executed 
vne kabuliyat in 1878, at a time when Baeir 


was alive and evidence has been adduced 
to show that this was done with the know¬ 
ledge and concurrence of Basir wlio was 
then managing liis own ancestral properties 
and died sliortly after leaving five children 
and three widows. Sahebunnessa exercised 
all acts of ownership, slie paid tlie rent due 
to tlie and tlie collections were 

made in her name and tliere is ample and 
satisfactory evidence tliat she enjoyed the 
profits of the property. AVhen slie separat¬ 
ed froni tlie defendant No. 1 and his mother 
she retained this property and then siie 
made a gift of tiiis jiroperty to Solemaiinessa 
the step-mother of defendant No. L 
Upon this the dispute between her and lier 
grandson broke out. The result was that 
she was obliged to give up this property to 
defendant No. i in lieu of a montlilv annu¬ 
ity promised to be paid to lier for her niain- 
tenance. That tliere was jiressure brought 
to bear upon her with a view to induce 
her to give up this . luoperty tliere can be 
no doubt. The ivhole thing ivas managed 
according to the direction of defemlant 
No. 1. Here the property was described as 
Basir s property. This statement is no doubt 
of considerable weiglitagainst tlie defendant 
No. 1 but we are satisfied on the evidence 

that tliis was not a correct statement. The 
evidence is overwhelming to prove that the 
property was really Sahebunnessa’s own 
property and not Basir s as alleged by the 
plaintiffs. 

On the whole, therefore, we agree with 
the Subordinate Judge that the plaintiffs 
have failed to establish that Baghail was 
Basir's^ property. The plaintiffs claim in 
this suit is based, as is stated in paragraph 
5 of the plaint, on the ground that tlie^ pro¬ 
perties belonged to Basir. They claimed 
their shares of the properties left by Basir- 
uddin Muiidle and of those acquired with 
the profits of those properties; they cannot, 
therefore, get any share of this property 
as it did not form part of Basir’s estate. 

It was argued by Dr. Bysak for the plaint¬ 
iffs that by the Nadavi executed by Sahebun¬ 
nessa slie gave up only her share in 
Baghail inherited by her from Basir. tliere- 
fore, there was no transfer of the rest. We 
think that by this deed she intended to give 
up all her rights in Baghail, although the 
deed is clumsily drawn. Even assuming 
that Dr. Bysak is right; as I have already 
shown, that does not help tlie plaintiffs as 
their present claim is confined to the shar« 
which they claim in Baair’s property. 
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The question of limitation is the main 
question urged in this appeal. I shall 
deal with this question so far as it alYects 
plaintiiYs Xos. 1 and 2, separately from the 
(luestion as against plaintilT No. 3. 

Now, so far as the plaintiffs Nos. 1 and 2 
are eoaeerned, the judgment of the Sub¬ 
ordinate Judge has been assailed on the 
grounds tliat the evidence establishes a 
case of adverse possession of the defend¬ 
ant No. i for over 12 years. The learned 
Vakil for the appellants put his case on the 
footing that Art. lU of the limitation was 
applicable to the case and he argued that 
although the plaintilfs were co-sharers their 
title was denied by the defendant to their 
knowledge and that the evidence shows that 
there was ouster for more than 12 years 
before suit. 

The learned Subordinate Judge has care¬ 
fully considered the evidence and has 
found, to quote only a few passages from 
his judgment, that “The same affectionate 
relations continued till 1911 when they 
demanded a share of the compensation 
money obtained on account of lands ac¬ 
quired for the Sara Bridge (Hardinge 
Bridge) which probably was the first time 
when they demanded their full share of 
any property or profits of the state. Up 
to that time their relations were friendly, 
that Latifunnessa often came to her 
brothers place, several of her children were 
born there, and a son of defendant No. 1 
used to remain with Latifan’s husband for 
prosecuting his studies. Now if the plaint¬ 
iffs had insisted upon the entry of their 
names in the records and Asiruddin had 
expressly denied their title, or had they 
understood that the opposition to the claim 
of Tasiran amounted also to a denial of 
their right, the terms between them and 
the defendant No. 1 could not have continu¬ 
ed to be so cordial and affectionate as it 

did." 

Then again "of course it is admitted by 
the plaintiffs, that before 1318 they never 
demanded the division of the income and 
payment of their share, and it is also the 
fact that the income of their share far ex¬ 
ceeded what small amounts they partici¬ 
pated in by residing in the family or by 
the occasional presents. It is also true that 
where the sisters have no legal rights, e.y., 
among Hindus, such residence in the bro¬ 
ther's family, or occasional visits, or receipt 

q£ occasional presents would not amount to 
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possession of the property. But where they 
have a legal right by inheritance, I think 
they may fall back upon such acts of slight 
participation as evidence of their joint pos¬ 
session. 

"From the above facts and circumstances, 
and relying upon the rulings cited above, 
I am of opinion that there was no express 
denial of the plaintiffs’ title or such open 
hostile and exclusive possession of defend¬ 
ant No. 1 which would amount to an ouster 
of the plaintiffs more than 12 years before 
the institution of the suit. I, therefore, hold 
tliat the plaintiffs' claim regarding the im¬ 
moveable properties is not barred by limi¬ 
tation and the possession of defendant 
No. 1 was on behalf of himself and other 
co-heirs of Basir excepting of course Tasi¬ 
ran." 

These findings are amply supported by 
the evidence in the case which was placed 
before us and discussed by the learned 
Vakils of both the parties. 

The principles of law of limitation and 
adverse possession as between tenaiit-in- 
common, have been discussed and laid 
down in numerous cases. In the case of 
Jogendra Nath Rai v. Baldeo Das (1), Mr, 
Justice Mookerji, after discussing numer¬ 
ous cases both Indian and English, laid 
down the rule in the following words at 
page 969*: "Much stronger evidence, how¬ 
ever, is required to show an adverse posses¬ 
sion held by a teiiant-in-common than by a 
stranger; a co-tenant will not be permitted 
to claim the protection of the Statute of 
Limitations, unless it clearly appears that 
he has repudiated the title of his cotenant 
and is holding adversely to him; it must 
further be establised that the fact of adverse 
holding was brought home to the cooumer, 
either by information to that effect given 
by the tenant-in-common asserting the 
adverse right, or there must be outward 
acts of exclusive ownership of such a nature 
as to give notice to the cotenant that an 
adverse possession and disseisin are intend¬ 
ed tc be asserted; in other words, in the 
language of Chief Justice Marshall in 
Me Clung v. Ross (2), 'a silent possession, 
accompanied with no act which can amount 
to an ouster or give notice to his cotenant 
that his possession is adverse, ought not 
to be construed into an adverse possession 
mere possession, however, exclusive orlong- 

(1) 35 C. 961; 12 C. W. N. 127; 6 C. L. J. 735. 

(2) (1830) 5 Wheaton 116; 5 Law. Ed. 46. _ 

♦Page ef 35 U-tEd-J • - • ■ . t n. 
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continued, if silent, cannot give one co- 
tenant in possession, title as against the 
other co-tenant; see Clyvier v. Daivkins (.3), 
in which it was ruled that the entry and 
possession of one tenant-in-comnion is ordi¬ 
narily deemed to he the entry and posses¬ 
sion of all the tenants, and this presump¬ 
tion will prevail in favour of all, until 
some notorious act of ouster or adverse 
possessian by the party so entering is 
brought home to the knowledge or notice 
of the others; when this occurs, the posses¬ 
sion is from that period treated as adverse 
to the other tenants.” 

In a case between Muhammadan co-owners, 
Mr. Justice Brett sitting with Mr. Justice 
Mookerjee, held that although there was no 
actual participation of the profits as a co¬ 
sharer by the plaintiff, as an heiress to her 
mother, the claim was not barred although 
the in’operty was actually held and managed 
by her brothers because the plaintiff “while 
she was living in the house of the jote 
she was being supported out of the 
profits of the property;” See the case 
of Ujalbi Bibee v. Umakanta Karmokar 
(4). Similarly in a case, Maiilvi Saiyid 
Muhainviad Munaicar v. liazia Bibi (5;, 
in which a daughtei of a deceased Muham¬ 
madan lady brought a suit for posses¬ 
sion of her share of the inheritance long 
after 12 years from the death of her mother, 
the Judicial Committee held at a page 626* 
“That the High Court was right in holding 
that exclusive enjoyment by the husband 
of the wife’s estate in terms of the deed, 
did not constitute his possession adverse to 
a daughter who survived the wife but pre¬ 
deceased the husband and the right of the 
heirs of the daughter to recover her share 
of her mother’s estate was not lost”. In a 
case where one of co-heirs had taken pos¬ 
session of the entire property, under the 
claim of a sole heir, the Judicial Committee 
m the case of Corea v. Appuhamij (6) 
considered the question of adverse posses¬ 
sion and ouster of the other co-heirs and 
Lwd Macnaghten by whom their Lordships 
j^gment was delivered said as follows:— 

Ihe two learned Judgesin the Court of 
Appeal did not adopt in its entirety the 

Law. Ed. 778. 


. P. C. 151; 105 L. T. 



suggestion of the Trial Judge. TJiey botli 

held that Iseris entered as ‘sole heir' and 
that his tide has been adverse ever since 
he entered. Tliey held that lie entered 
as ‘sole heir' apparently because he had 
It in his mind from the first to clieat liis 
sisters. Hut is such a conclusion possible 
in law ? His possession was in law the posses¬ 
sion of his co-owners. It was not possible 
for him to put an end to tliat possession by 
any such secret intention in his mind. Xotli- 
ing short of ouster or ^’Omethinge(iuivaleiit 
to ouster could bring aliout the result” 
In applying the i.innciple of this decision 
in a case of adverse po.s.session between a 
Muhammadan brother and sister, Sir Law¬ 
rence Jenkins (^hief Justice held in the case 
ot FaizuddinKhan v. Uejii Akab (7) that, 
“Therefore, in this case, “pn'ma facie, the 
possession of Rajalidi was the po.ssession of 
lis sisters, and it could not become an ad¬ 
verse possession, until tliere was an ouster.” 

In this case, the case of tlie plaintiffs is 
much stronger because at the time of the 
death of Basir both tlie plaintiffs were 
minors and so was the defendant Xo 1* 
the property was in the possession 
of the grand-mother and motlier and 
the ^ plaintiffs were maintained from 
the income of the propertv and tliev 
were married and the expenses came 
out of the income of the family property. 
In the year 1895 a suit was brought by 
defendant No. 1 with respect to a family 
property in which the plaintiffs Nos. 1 and 
2, but not No. 3, were joined as co-sharers 
and the decree obtained was put into exe¬ 
cution in 1898 on behalf of all. It was tlieVe- 
fore, incumbent upon the defendant No 1 
to establish definitely as to wJien after 1898, 
his possession became adverse to those 
plaintiffs. The defendant has relied upon 
the proceedings at the time of the Record 
of Rights when he expressly denied the title 
of Tasiran, the half-sister of defendant 
No. 1 but there is nothing to show that he 
denied the title of the plaintiffs also who are. 
his uterine sisters. I have alread}'’ sliewn 
that the plaintiffs remained on as friendly 
terms with their brother the defendant No. 1 
as before and participated in the profits of 
the property when they lived in the family 
house in the same mess with defendant No, 1 
and for months on some occasions. Defend¬ 
ant No. 1 never denied the title of his sisters 
the plaintiffs Nos. 1 and 2. The dispute 

(7) 28 Ind. Oas. 23; 21 0. L. J. 102. 
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really broke out between the parties when 
the plaintiffs' share in the compensation 
money obtained from the Land Acquisition 
Collector was refused to be given to the 
plaintiffs by tlie defendant in year 1911. It 
is in evidence that the defendant No. 1 
admitted the title of the plaintiffs before 
the Rajah of Dighapatia, their landlord, to 
whom the parties applied for a settlement 
of their dispute. It is an admitted fact that 
Rs. 1,001 was paid by the defendant No. 1 
to the plaintiffs at that time although there 
is considerable difference between the 
parties as to the conditions under which 
the payment was made. 

On the whole we, therefore, find that that 
case comes within the principles of the 
cases cited above and the claim of plaintiff 
Nos. 1 and 2 is not barred by limitation. 

The case of the plaintiff No. 3 stands 
upon a different footing. He inherited 
a share out of the share which his 
deceased wife Montazannessa who died 
in 1893 inherited from her father Basil 
He is a stranger although he married 
the plaintiff No. 2 in 1896. His house 
is at a considerable distance from Basir's 
house and he has his own house and jote 
lands. He never claimed his share over 30 
years and never participated in the profits 
of the properties as the other plaintife did. 
He was excluded in the suit of 1895 and we 
can find nothing in the evidence to hold 
that the possession of defendant No. 1 was 
anything but adverse against him. 

Plaintiff No. 3 did not examine himself in 
this case and practically there is nothing 
on the record to prove his case. It was 
incumbent upon him to show how he was 
in possession of his share which he inherit¬ 
ed more than 30 years ago ^d it was also 
clearly his duty to explain, if possible, why 
the possession of defendant No. 1 after he 
was excluded from the suit of 1895 should 
not be held to be adverse to him. In short 
in the absence of his deposition in this case 
it oannot be held that the plaintiff No. 3 
has succeeded in saving his claim from the 
bar of limitation. His conduct shows that 
he abandoned his claim to this property. 

The result of the aforesaid findings are 
that the appeal is dismissed against plaint¬ 
iffs Nos. 1 and 2 with costs and their cross¬ 
objections directed against defendant No. 1 
are also dismissed with costs. The costs of 
the appeal and the cross-objections are to 
be assessed in proportion to the success or 
otherwise of the parties. The appeal as 
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against plaintiff No. 3 is decreed * and his 
suit is dismissed and under the circum¬ 
stances without cost as the case agaiust 
the plaintiff No. 3 was not separately pressed 
by the defendant No. 1 in the Court below 
Hearing fee 10gold mohurs. 

Greaves, J. —I agree, 
z K Appeal and cross-objections 

dismissed in part. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 29I-B oP 1922. 

January 23, 1924. 

Present: —Mr. Kinkhede, A. J. C. 
LAXMAN— Defendant No. 1— 

Appellant 

versus 

BABUSA AND another—Plaintiff and 
Defendant No. 2—Respondents. 

Civil Procedure Code (Act Vo/ /POSj, 0. VJII, r. 
6 ■ Pleadinys—Failure to deny allegation, e/fect of-— 
Procedure—Suit against -person in possession of assett 
— Assets, existence of, enquiry as to—Execution. 

The provision contained in r. 5 of O. VIIT of th« 
C. P. C., which is applicable expressly to allegations 
in the plaint and to a defendant's failure to deny 
them, cannot be extended to an oral pleading of the 
defendant, so as to justify an >nferenf*e from the 
absence of a reply thereto by the plaintiff that the 
latter accepts it as true. [p. 769, col. 2,1 

Where a suit is brought against a person as being 
in possession of the assets of a deceased debtor, tha 
question of possession of assets may either be investi¬ 
gated in the course of the suit or left tut adjudica¬ 
tion in the course of execution proceedings, [p. 77(h 
col. 1.] 

Girdharlal Krishnavalabh v. Baishao, 8 B. 309; 4 
Ind. Dec. (n. s.) 580 and Govind Abaji Jakhadi v, 
Mohaniraj Vinayak .Jakhadi, 25 B. 494 ; 3 Bom. L 
R. 407, referred to. 

Appeal against a decision of the Second 
Additional District Judge, Amraoti, ia 
Civil Appeal No. 181 of 1921, dated the 
22nd February 1922. 

Messrs. Atmaram Bhagwant^ A. C. Roy 
and D. P. TiwaH^ for the Appellant. 

Mr. G. H. Deo., for the Respondents, 

JUDGMENT.— This case involves the 
question whether a legal heir is bound by 
a decree obtained by a creditor of the 
deceased debtor against a stranger who is 
neither an heir nor is in possession of the 
estate of the deceased. The plaintiff is the 
transferee from one Udaram who purchased 
the property in suit at an auction-sale held 
in execution of a decree which one Mahad* 
appa hsd obtained in respect of a debt cM 
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"by one Bliagwaiit itliati Bapurao, against 
one Rangubai the aunt of the deceased and 
one Sitaram to wliom slie iuid sold the 
property by a sale-deed dated 18th June 
1913, alleging that they were in posses¬ 
sion. The decree was obtained on 25th 
August 1916 in Small Cause Court Suit 
No. 104 of 1916 and in execution of the same, 
the property in suit was attached some¬ 
time in April 1918. The sale was held 
on 16th January 1919 and one Ihlaram pur¬ 
chased the fields at it. The sale was con¬ 
firmed in due course. But when he appli¬ 
ed for i>ossession he was obstructed by J.ax- 
mni who is tlie present appellant o'n (lie 
strength of a sale-deed dated Ulh Jannarv 
1919 which lie took from Bhagwant's sisters 
who according to liim were the legal heirs. 
The Executing Court refused to distruli 
Laxman’s possession. This order of refusal 
was passed on 27th February 1920 and the 
auction-purchaser was referred to a regular 
suit. He sold his interest to Babusa plaint¬ 
iff by a registered sale-deed dated 27 th 
January 1921, Ex. P-o. The present suit 
was instituted by Babusa on 14th Feliruarv 
1921. 

On the basis of the title conveyed to 8ita- 
rainby Rangubai the former sued Harni 
the mistress of Bhagwant for jjossession of 
the property and for mesne proftts (Suit 
No. 247 of 1917) and obtained a decree 
on 14th September 1918 for possession 
and prorus against her and actually got 
possession thereof on 23rd Beptember 
1919 (Ex. P-14). It was held in that case 
that Rangubai was the legal heir of Bliag- 
want Rao and as such 8itaram was entitled 
to recover possession of property from Harni 
who was a trespasser. 

The defence of Laxman was that the decree 
in execution of which the property was sold 
was not binding on his vendors, the sisters 
of Bhagwant Rao who were his legal heirs, 
and that as Rangubai and Sitaram were 
neither heirs nor in possession of the estate 
of the deceased they were not legal re¬ 
presentatives of the deceased Bliagwant 
mid, therefore, the decree obtained against 
them was a nullity and the auelion-saie 
held in pursuance of such a decree did 
not convey any title to Lfdaram and, there¬ 
fore, plaintiff could get no title from 
Hdaram. 

The First Court held that llie decree did 
not bind the defendants' vendors who were 
the legal heirs, but the lower Appellate Court 
has reversed the decree on the ground that 
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the defendauls to Suit No. 101 of 1916 were 
the legal representatives of the deceased, 
within the meaning of that word as delined 
in s 2^11), C. P. C. Tlie defendant Xo. 1 
has, therefore, come np in second appeal. 
Amongst other contentions his sul^mission 
is that the Court of Appeal lias erroneously 
assumed that the estate of the deceased was 
in the jiossessiou of Rangubai and Sitaram 
at the date of the litigation in Suit 
Xo. 104 of 1916 or at the time of 1 he jjassing of 
the decree and that i onseciuentlv defendant 

X «/* 

Xo. 1 was nut bound bv a decree obtained 

4 

against j^ersoiis who could not legally be 
styled as legal representatives. 

A jierusal of the i)h“adings clearly shows 
that the defendant Xo. 1 had specifically 
denied that Rangubai and Sitaram were 
in possession of tiic estate of Bhagwant. 
The jilaiiitiff did not give any rejily to 
this. It is contended that this must mean 
that the plainlitT admitted the defendants’ 
assertion on this point. Reliance is placed 
on (), \’IU, r. 5, P. C\ 1 am not jirepared 
to extend tlie ju'ovisions expre.ssly madei 
applical)lc to allegations iii i>laint, and to 
defendant's failure to deny them, to an oi'al 
pleading of the defemlaut and infer from 
the absence of a reply tlicrelo by plaint- 
itf tliat the latter acceptd it as true. The 
Court of lirst intance did not frame a 
specilic issue on this point. It is contended 
that had the point been put in issue by 
the C’ourt of lirst instance the plaintiff 
would have given the necessary evidence 
to prove possession of Rangubai and Sitaram 
or sucli intermeddling witli the estate of 
the deceased as to make them his legal 
representatives for the tjurj^osos of Suit 
No. 104 of 1916. I think the plaintilf's con¬ 
tention is correct and the defendant-aiijiel- 
lunt also concedes that in the circumstances 
of the case j)lainliff must have opportunity 
to prove all the facts wliich are relevant for 
the success of his case. 

I find that the pleadings of tlic parties 
are not very .satisfactory. 'I’iie part ies agrees 
that the onlv wav in whicli Ihecasecould 
V>c propcM’ly decided would be to remand 
it fur frc.sh pleadings, issuc.s and foi' such 
additional evidence as th<‘ partic.s may think 
lit to adduce in support of their respective 
cases. The case is, therefore, sent l^ack to 
the Court of Appeal with direction to send 
it clown to the Court of first instance for 
fresh decision after full and proper enquiry 
into all the relevant 4^tcts and circum¬ 
stances. 
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It will be open to the Court of lirst in¬ 
stance to consider the position arising out 
of the facts admitted or proved hitherto 
also. 1 may point out that the decree was 
passed against the assets of the deceased. 
As the question of possession of assets may 
either be investigated in the course of the 
suit to enforce the liability against the 
assets, or may be left for adjudication in 
the course of the execution proceedings as 
has been held in Girdharlal Krishyiavalabh 
V. Baishao (1) and in Govind Abaji Jakhadi 
y.Mohoniraj Vinagak Jakhadi (2) it is open 
to plaintiff to rely on the judgment obtain¬ 
ed and possession recovered by Sitaram 
as against Hami under the decree in Suit 
No. 247 of 1917 before the date of the actual 
auction, and show that even if the persons 
sued were not actually possessed of the 
assets at the date of the suit, or decreepassed 
against them, still at the same time, be¬ 
fore the actual auction-sale took place they 
became possessed of assets of the deceased 
and thus the auction-purchaser . got a 
good title. But this and several other posi¬ 
tions open to a bona fide innocent auction- 
purchaser for value involves questions of 
fact which must be sufficiently tried* out 
in the Fii'st Court, compare Pares Nath 
Mallik v. Hari Charan Deg (3). This 
question has not been put into issue. It 
will be for the First Court to examine the 
parties thoroughly and then decide the case 
after full and complete trial. The parties 
are at liberty to supplment the evidence 
already on record. 

The appeal is allowed and the case is 
remanded for fresh decision with advertance 
to the above remarks. The costs of appeal 
to this Court as also those in the Courts 
below will abide the event. 

K. 

Appeal allowed. 

(P 8 B. 309; 4 Ind. Dec. t'.v. s.^ 580. 

(2) 25 B. 4^1; 3 Bom. L. R. 407. 

(3) 10 Tnd. Cos. 361; 38 C. 622 at pi>. 627, 628; 15 
C. W. N. 875; 14 C. L. J. 300 


CALCUTTA HIGH COURT. 

Appe.\u from Appell.\te Decree No. 1056 

OF 1922. 

July 24, 1924. 

Present: —Justice Sir Babington 
Newbould, Kt. 

Munshi ABDUL KARIM CHOWDHURY— 

Plaintiff—Appellant 

versus 

PROSANNA KUMAR NATH— 

Defendant—Respondent. 

Landlord and tenant —Abwabs— Additional 9umi 
pai/able in excess of rent—Payment for several peal's * 
withont objection, effect of—Rent decree, whether 
operates as res judicata— Calcutta High Court Appellate 
Side Rules, rr. oO, 61,52, operation of. 

^^’'herc a pattah stated the total rent to be at a 
certain sum and certain additional items for vel 
cocoanut and for Beggar were shown in h tabulated 
form and in that form was also shown a sum as 
the total amount payable for the land and the b<kly 
of the provided that the cocoanuts were lobe 

supplied and the labour was to be performed epcci- 
licallv on a single occasion only; 

Held, that the additional items in respect of cocosnu- 
and Beggar were irrecoverable abwabs. [p. 771,col. 2.) 

Bejou Singh Dudhuria v. Krishna Behari Bunvas 
41 lud. Cas. 561; 21 C. N. 959; 45 C. 259 and 
Sagendra Lai v. Uamdoo Mia, 37 Ind. Cas. 965, 
referred to. 

The payment of a disputed amount as rent for s 
large number of years without objection does not pre¬ 
vent the question as to the legality of the payment 
being raised in a subsequent suit between the parties. 
Lp. 772, col. 1.] 

Radba Charan Ray Chowdhry v. Golap Chandra 
Ghose, 34 C. 834 ; 8 C. W. N. 529, foUowed. 

A previous rent decree in the absence of the judg¬ 
ment cannot amount to more than a strong piece of 
evidence regarding the amount of rent realised from 
year to year, [ibid.] 

Note 1 to r. 50 of Ch. IX of tlic Appellate Side 
Rule.s of the Calcutta High Court and r. 50 itself 
apply to all appeals from appellate decrees. Rule 52 
does not make any altemtion as to tlic contents of 
the paper-book la which r. 50 relate.s. It only ra^nH- 
lies the previous nile No. 51 which requires printed 
copies of the pap>er-book to bo prepared by the Regis¬ 
trar at the cost of the appellant. In the case ^ 
appeals referred to in r. 52 no printed paper-book is 
prepared, but instead of that typed copies of the 
book are prepared without any charge being levied 
from the parties hut the contents of the paper-book 
remain the same in both classes of appeals, [p. 771, 
col. I.] 

Appeal against the decree of the Subordi¬ 
nate Judge, First Court, Chittagong, dated 
the 17th February', 1922, modifying that of 
the Munsif, Fatickchhari, dated the 20th of 
January, 1921. 

Babu Sarat Chandra Mukherjee, for the 
Appellant. 

Babus Nripendra Chandra Das and 
Nikhunja Behary Boy, for the Respondent. 

JUDGMKNT. —The only i>oixit preyed 
in this appeal as before the lower Appel-* 
late Court relates to the amount of yearly 
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rent which the plaintiff-appellant is entitl¬ 
ed to realise. The plaintiff claimed rent 
at the rate of Ks. 2-10-b m addition 
to cesses and obtained a decree based on 
this rate in the First Court. On appeal the 
annual amount of rent payable was he d 
to be Rs. 2-4-6, the learned Subordinate 
Judge having disallowed two items foi vet 
cocoanut, 1 anna 6 pies, and for Beggai 
4 annas 6 pies, as irrecoverable abwolni. 

Before dealing with this qiioslion it is 
necessary to refer to a preliminary point 
which ai^s*" in connection with the hearing 
of the appeal. The decision of this appeal 
depends on the construction of the lease, 
Ex. 1, i)y which the tenancy was created. 

Under the rules of this Court contained in 

note 1 of r. 50 of CIi.IK of the Appel¬ 
late Side Rules of this Court it was the 
duty of the Vakil for the appellant before 
the hearing of the appeal to serve on the 
Vakil for the respondent a typed copy of 
the' translation of this hx. and also to 
provide two such typed copies for the use 
of the Division Court, and this was not 
done ; and as provided in that rule 1 refused 
to allow the learned Vakil for the appellant 
to refer to this document at the hearing. 
He contended that this rule did not apply 
in the case of the present appeal which is 
an appeal from an appellate decree not 
exceeding Rs. 50 in value. In my opinion 
this note and also r. 50 apply to all appeals 
from appellate decrees. Rule 52 does not 
make any alteration as to the contents of 
the paper book to which r. 50 relates. It 
only modifies the previous r. 51 ^Yhich 
requires printed copies of the paper- 
book to be prepared by the Registrar at 
the cost of the appellant. In the case of 
appeals referred to in r. 52 no printed i)aper 
book is prepared, but instead of that typed 
copies of the paper-book are prepared with¬ 
out any charge being levied fi*om the 
parties, but the contents of the ])aper- 
book remain the same in both classes of 
ft jipcsls 

As the decision of this appeal depends 
entirely on the construction of the lease 
the appellant has been put to some ditlj- 
cultj'. It is for him to show that the deci¬ 
sion of the Appellate Court is wrong and 
it is difficult for him to do so without 
referring to the document which the Courts 
have to interpret. However, from the judg¬ 
ment of the lower Appellate Court there 
is sufficient description of the contents of 
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the document to enable the argument to 

1)3 adduced that the construction bv that 
_ % 

Court is wrong and the argument lias been 
considerably strejvglhene(i by the admission 
that ^v^xs verv f iirly ma le by the learned 
Vakil for the respondent that in this docu¬ 
ment there is a provision for payment of the 
rent by instalments and these instalments 
amount to the total sum claimed by the 
plaintiff-appellant as payable. 

There is a large amount of case-law on 
the question as to whether the extra amount 
of which i)ayment is provided in the lea.se. 
should be treated as pari of the rent and, 
therefore, recoverable oi' treafetl as irrecover¬ 
able iihtC'ihs, A large number of these 
cases were discussed in the case of Hejoa 
Sin^jh Dadliiiriil v. Krishna Ikhari Bisiuas 
(1). It wai a Letters Patent Appeal from 
my oun decision and in that jiarticular 
case it was held that the sum whirh was in 
dispute was to be regarded as an irrecover¬ 
able (ducuh. But there is a passage in the 
liead-uote to that case which to some extent 
supports tlic contention raised on behalf of 
tlie appellant. ft is there held' that in 
determining whether an item did or did 
not form part of the rent the fact that it 
has been stipulated to be paid separately 
from the rent and also the fact that it is not 
included in the instalments of the rent 
have been considered as having material 
bearing on the question. Here as already 
stated it is in the appellants' favour that 
the items in dispute in the tB'esent (;ase 
have been included in tlie instalments of 
the rent. 1 do not i)ropose to refer to all 
the cases which have been cited in argu¬ 
ment. A very large numberof tliem has been 
discussed in the case to which I liave just 
referred. I will refer to one unreported case* 
Kagendra Lai v. Hamdoo Mia [S. A. SGS.*? 
of I 9 l 4 ]decided on the 22ud November 1916 
which was specially relied on by the learned 
Vakil for the appellant. That was a case 
from the same District Cliittagong and it 
was there held that the items in dispute 
were really part of tlie consolidated rent aiuL 
therefore, recoverable. "I’liere loo one of the 
grounds for deciding in the landlords’ 
favour was that this consolidated amount 
including the disputed item was shown as 
recoverable in three instalments. It appears 
to me that this case is distinguishable on 
the ground that it is there stated that the 

(li - il Inti. CtB. 561; 21 C. AV. N. 0.50, ‘I.! C, 25!). 

♦Itoportcd as 37 Ind, [hjdA 
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rent sought to he recovered was mentioned 
in the body of the document. Here it 
would appear from the judgment of the 
lower A])pellale (’curt that in the pottah the 
total rent is stated to he Ks. 2-1-0 only 
and that the disputed items are shown in 
a tabulated form common in Chittagong 
and in that form is also shown a sum as 
the total amount payable for the land. 
Though this total is admittedly shown as 
payable in instalments I must liold on the 
materials before me that the learned Sub¬ 
ordinate Judge lias given good reason for 
holding nevertheless that these two items of 
1 anna 0 pies the value of cocoanut and -1 
annas 0 pies the value of Beggar were not re¬ 
coverable as part of the rent. Tlie important 
point to my mind is that tliough the instal¬ 
ments include these amounts nevertheless 
the body of tlie lease provides that the cocoa- 
nuts are lobe supplied and the labour to be 
performed speciticially on a single occasion 
only. As the learned Subordinate Judge 
correctly states :—“If the vet and Beggar 
merely consisted of definite sum of money 
then they would have been looked upon as 
part of the rent being a definite sum like 
it.” But the Icabiiliyat shows that they were 
intended to be performed specifically with 
a money equivalent in case of breacli. Had 
there been no such stipulation for specific 
performance the plaintiff's case would in 
my opinion liave I^een irresistible. But 
this clause in the lease makes it distinguish- 
able from other cases in whicli similar 
amounts have been held to form part of the 
consolidated rent. 


It was also contended that tlie plaintiff 
has in his favour an entry in the Record 
of Rights and that the presumption arising 
from that entry has been uiire butted. The 
presumption has, however, been rebutted 
by the evidence of the lease itself Ex. 1. 
It is further contended that the previous 
decree in a vent suit in which these amounts 
were recorded hy the plaintiff operates as 
res judicata. The learned Subordinate 
Judge is undoubtedly right in holding that 
the decree without the judgment cannot 
amount to more than a strong piece of 
evidence regarding the amount of rent 
realised from year to year. As was pointed 
out in one of the cases relied on behalf of 
the appellant in the main case of Radha 
Charan Ray Chotvdhury v. Golak Chandra 
Ghose, (2) the payment of the disputed 
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amount for a large number of years without 
objection does not prevent the question as 
to the legality of the payment being raised 
in this suit. 

For the above reasons I hold that the 
decision of the lower Appellate Court was 
right and I accordingly dismiss this appeal 
witli costs. 

z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1092 of 1923. 

January 29, 1924. 

Present: —Mr. Justice Moti Sagar. 

JHANDA —Plaintiff—Appellant 

versvs 

SAPURAN SINGH and others— 
Defendants—Respondents. 

yfuhaminadan Law—Minor-Mother, whether can 
alienate property of mxnm' Sait to recover propei'ty 
alienated—Ancestral debt, liability to pay. 

The mother of a SJuhammadnn minor has no 
j>ower, under l!ie Aluhamniudan Law. as de facto 
^(uurdian of the minor to alienate or charge the im¬ 
moveable property of the minor, even if the transac¬ 
tion is for the benetit of the minor. Any such aliena¬ 
tion is void ab initio, [p. 773, col. l.j 

Imambandi v. Matsaddi, 47 Ind. Cas. 513; 45 C. 
87S; 45 I. A. 73; 28 C. L. J. 100; 3> M. L. J. 422; 16 
A. L. J. 800: 24 M. L. T. 330; 23 C. W. N. 50; 5 R L. 
W. 270; 20 Horn. 1.. II. 1032; ■Tl)19< Al. W. X. 91; 9 h. 
W. 518 (R 0.1. followed. 

Kapura v. Shankar Das-Mnl Chand, 48 In«l. OiH, 
303; 108 P. R. 1018, Rao Vinayak v. Laxman, 44 Ind. 
Cas. 51; 14 X. L. R. 50, Qamaruddin v. Fakhruddtn, 51 
Ind. (’as. 700. Laloo Karikar v. Jayat Chandra Saha, 
(52 Ind. Cas. 428; 25 C. W. X. 258; 33 C. L. 256, 
M'Oimohini iJaif (Jtiptav. litwanla Kumar f)as Gupta, 

00 Ind. Cn.H. 753; (1022; A. I. R. jC.) 15S; 36 0. L. J. 
190, referred to. 

A Muhammadan minor who sues to recover immove¬ 
able property alienated by his mother during his 
minority as his de facto guardian, is liable to satisfy 
a p 'oportionate share of any ancestral debts due from 
the estate, before he can recover his share in the 
property. Tp- 774. col. l.| 

Laloo Karikar V. Jaynt Chandra. Saha, Q'l C&8. 
428; 25 C W. X. 258; 33 C. L. J. 250. relietl on. 

Second appeal against the decree of the 
District Judge, Hoshiarpur, dated tlie 
23rd January 1923, conlirming that of the 
Munsif First Class, Hoshiarpur, dated the 
10th July 1922. 

Sheikh Niaz Mohammad^ for the AppeF 
lant. 

Lala Rup Ram for Lala Fakir Chandt 
for the Respondents. 

JUDGMENT.— The only question to 
be determined in this second appeal is 
whether the plaintiff is or is not bonnd by 
the sale of his immoveable property made 
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by his mother as de /ado "uardian during 
his minority. The learned Judges of the 
Courts below have found that the sale was 
made for the benefit of the plaintiff, and, 
following Kapum v. Shankar Das-Mul 
Chand (1) and Uao Vinayak v. Laxman (2) 
have dismissed the suit. 

On the present appeal by the plaintiff it 
has been argued that the decisions relied 
on cannot be regarded as good law in view 
of the pronouncement made by their Lord¬ 
ships of the Privy Council in Imambandi 
V. Mutsaddi (3). I am of opinion that this 
contention is well-founded and must pre¬ 
vail. In the case of Imambandi v. Matsaddi 

(3) a Muhammadan widow without having 
been legally appointed guardian of lier 
minor children transferred tlieir shares in 
the properl}' of their deceased fatlier to 
certain persons wlio sued for a declaration 
of the title and status of tlieir vendor, and 
also for a decree for possession of the shares 
covered by the deed of sale. It was held 
b}' the Judicial Committee tliat under the 
Muhammadan Law the mother was entitled 
only to the custody of the person of her 
minor child up to a certain age according 
to the sex of the child, and that she had 
no power as de facto guardian to alienate 
or charge the immoveable y)roperty. It 
was further held that the transferee was let 
into possession of the property under such 
•unauthorized transfer, he would not be 
entitled to resist an action in ejectment on 
behalf of the infant as a trespasser. This 
authority has since been followed in a large 
number of cases by the various High Courts 
in India and may now be taken to have 
definitely settled the law on a subject on 
which there was formerly a great divergence 
of opinion; [See Qamruddin v. Fakhuruddin 

(4) , Laloo Karikar V. Jagat Chandra Saha 

(5) and Monmohini Das Gupta v. Basanta 
Kumar Das Gupta (6)]. From this point of 
view it is clear that the sale by the mother 
even if it was for the per.sonal benefit of 
the minor, does not confer a valid title on 
the vendee. 

(11 Aaind. Ons. 300; 108 P. R. 1018. 

(2) 41 Ind. Cas. 51; 14 X. L. R. 50. 

47 Ind. Cas. 513: 45 C). 878; 45 I. A. 73; 28 C. L. J. 
40J»; 35 M L. J. 422; 16 A. L. J. 800; 24 M. b. T. 3.30; 23 
O.W.N. :0; 5P.L.W.276; 20 Bom. L. R. 1032; (1U19) 
M. W. N. 91;yX.. W. 518 (P. C.). 

(4) 51 Ind. Oae. 796. 

(5) 62 Ind. Cqb. 428; 25 C. W. N. 258; .33 C. L. J. 
256. 

(6) 69 Ind. Cae. 753; (1922> A. I. R. (C.) 458; 36 C. L. 
J. 190. 


Mr. Rup Ram for the defendants, liow- 
ever, argues that this point was never taken 
in any of the Courts below and th.at the 
only ground upon wliieli the plaintiff con¬ 
tested the sale was that it Iiad not been 
made for his benefit. He further argues 
that it has now been definitely found by 
the learned District Judge that the sale 
was made for the benefit of the plaintiff 
and that the finding l^eing one of fact 
cannot be impugned in second appeal. I 
am unable to agree with this conten¬ 
tion. A reference to para. 2 of the plaint 
clearly .shows that tlie plaintiff distinctly 
stated that the sale was void ah initio and 
that he wa.s not in an\’ wav bound bv it. 

• % 4 

As an additional reason for setting aside 

the sale he fiirtlier stated tliat even if it 

was found tliat the sale wa.s not nlisolule- 

Iv void; it was not for his benefit and could, 

therefore, be avoided hy liiin. In my oiiin- 

ion the ([uestion as to the illegality of 

the sale bv reason of the fact that it was 

% 

made by an unauthorised person was dis¬ 
tinctly raised in the pleadings and I con¬ 
sequently overrule the contention. 

Next, it was contended lliat the parties 
were governed by CustomaryLaw and tliat 
the rule lai<l down in Imamiutndi v. ^lnt~ 
saddi (3) which was clearly a case under 
the Muliammadan Law, could not apply 
to the facts of the pre.sent case. This con¬ 
tention is equally untenable. A reference 
to the Riwaj-i-am of the Iloshiarpur Dis¬ 
trict makes it clear that even under the 
Customary Law the mother is not the guar¬ 
dian of the property of tlie minor but is 
only the guardian of his person up to a 
certain age. From tlie replies given in 
answer to question 27 it is further clear 
that ev'en the guardian of the property has 
no power under that law to make a per¬ 
manent transfer of the property and that 
he is authorised to charge only the moveable 
property of the minor in case of urgent 
necessity. I must, therefore, hold that tlie 
sale was voida(> uidioand wholly ineffectual 
so far as the rights of the present plaintiff 
were concerned. 

The learned District Judge, however, 
has found, and this finding lias not been 
contested by the learned Vakil for the ap¬ 
pellant, that the plaintiff was entitled to 
4 kanals 9[- marlas of land only in the hold¬ 
ing which was transferred to the defend¬ 
ants in April 1914, and that there was 
a charge of Rs. 515 thereon created by his 
grandfather which the plaintiff was bound 
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to pay before lie could get possession of 
the land in suit. It appears that 23 kanals 
12 viarlas of land \vere sold to the defend¬ 
ants for Ks. 2,8-15 and that out of these 
23 ktiiials\'2 marlas ihQ plaintilT "was en¬ 
titled only to 4 kanals 9:} viay'las. There 
was a charge of Ks. 2,057 against 17 kanals 
17 marlas created by the plaintiff’s grand¬ 
father. Tliere can be no doubt that the 
plaintiff was bound to pay a proportionate 
share of the debts due from the _ estate 
before he could recover his share in the 
property. In Laloo Karikai' v. Jagat Chan 
tha Saha (5) which was a case exactly on 
all fours with the present case, the sale of 
the minors' sliare made by their mother 
was set asitle, but it was lield that each of 

the heirs was liable to satisfy the ance.siral 
debt to the extent of his share in the assets. 
In the present case it has been found as a 
fact that the plaintiff's share of the debts 
is Ks. 515. The plaintiff is consequently 
bound to pay this sum before he can re¬ 
cover possession of his share. 

I acc(‘rdingly accept the appeal and set¬ 
ting aside the order of the learned District 
Judge, direct that the plaintiff will recover 
possession of his share but he will pay the 
sum of Ks. 515 to the defendant vendees 
within tlirce months from this date, and 
that if tlie amount is not deposited in 
Court within the time specified, the defend¬ 
ants will be entitled t(' realize the sum 
in execution by sale of the share of the 
plaintiff. Parties shall bear their own costs 
throughout. 

Z. K, Apjical accepted. 


BOMBAY HIGH COURT. 

\ Civil Reference No. 18 of 1923. 

^ February 24. 1924. 

Present .—Sir Norman Macleod, Kr., 
Chief Justice, Mr. Justice Shah and 
^fr. Justice Marten. 

WIIjLIAM K. HEWSON— Petitioner 

versus 

ETHEL M. HEWSON-- -Respondent. 

Divorce -4ct (IV of 1S6U), s. 7- Divorce petition- ~ 
Domicil—Adultery, evidence of—Submissnm by re¬ 
spondent, whether sufficient- Adultery with unnamed 
person—Relief, grant of. 

Unlass it is shown that the parties to a divorce 
petition ai'e doniiciled in Britisli India, the Divorce 
Act ffires no jurisdiction to the Courts to hear the 
. i>ctition. [p. 774, col. 2.] 


I. R. (B.) 321, referred to. 

An allegation to tlie effect that the parties are domi¬ 
ciled in British India ought to be contained in every 
petition under the Divorce Act. 

A mere submission, not an admission, by the wife 
that .she had committed adultery with seme unknown 
person is insufficient evidence to establish adultery, 
[p. 775, col. 1-1 

Per Marten, A. In a petition for divorce founded 
on adultery with a named j)erson and also with some 
person or pei'.sons unknown, relief cannot be granted 
in respect of the latter allegation, unless leave to 
dispense with the named co-respondent is first obtained 
from the Court, [ibid.] 

Saunders v. Saunders, (1807) P. 89; 6fi L. J. P. 57 
and Rush V. Rush, (1020) P. 212; 89 L. J. P.129: 122 
1,. T. 792; i'A S. J. .323; .36 T. L. R. 302, referred l«». 

Civil reference made by theCemmissioner, 

Sind, under ss. 17 and 20 of the Indian 

Divoree Act. 

All*. U’. H. I'radhan, for the Petitioner. 

Mr. Ratanlal Ranchhaddas, for the Re¬ 
spondent. 

JUDGMENT. 

Macleod, C. J.— In this case the 
Judicial Commissioner of Sind has passed 
a decree nisi for dissolution of marriage in 
favour of the petitioner, William Knox 
Hewson, on the ground that his wife had 
committed adultery with some unknown 
person. It now comes ))efore us for con- 
lirmation. In the first place, we may point 
out that there is no allegation in the 
petition that the parties are domiciled in 
British India. Unless it is shown that they 
are domiciled in British India, the Indian 
Divorce Act gives no jurisdiction to hear 
the petition. That is an allegation which 
ought to be contained in every petition 
under the Indian Divorce Act. In any 
event we should have to send the case back 
if we thought the decree M*as right, so that 
the evidence of domicil should be on the 
record. But we think on the evidence 
before the learned Judicial Commissioner 
that the petitioner was not entitled to a 
decree. He alleged in his petiton adultery 
of his wife with one Sydney Judd, and he 
further alleged that his wife had become 
pregnant by the said Sydney Judd and had 
a miscarriage. The evidnee to prove 
adultery between the respondent and the 
co-respondent fell very far short of what 
would be required by a Divorce Court and 
•accordingly the learned Judicial CommiS' 
sioner dismissed the petition against him, 
and quite rightly in my opinion. The only 
evidence, therefore, of adultery would lio 
in the submission by the respondent that 
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she had miscarriage, after she had become 
pregnant by some one other than her 
husband. The petitioner did not even take 
the trouble to prove by any evidence that 
his wife had as a matter of fact a miscar¬ 
riage. Undoubtedly she was in the hos¬ 
pital for a certain time up to June 6, 1922, 
and it would have been a simple matter 
from the hospital records to prove whether 
or not she had a miscarriage. But there 
is nothing left on which a decree for dis¬ 
solution could be granted except the sub¬ 
mission, not th? admission, of the respond¬ 
ent that she had a inis^'.arriage. Wo 
cannot, therefore, eoutirm this decree, d'he 
petition is, therefore, dismis-sed. 

Shah, J.—I concur. 

MaPten, J.—As to the want of jurisdic¬ 
tion in the absence of an Indian domicil 
reference mav be made to the recent case 
of Alfred Wilkinson v. [Grace Emily Wil¬ 
kinson (1). 

Then on the point that the decree is one 
founded on adultery with some person or 
persons unknown, the ordinary practice is 
that leave to dispense with a named co¬ 
respondent must first be given by the 
Court before relief can be granted on sneh 
a petition. This will be found in Halsbury, 
Vol. XXI, pp. 5‘'5-6, paragraph 1030. I 
may also refer t j S-iuniers v. Saunders (2) 
and Rush v. Rush (3) both decisions of the 
English Court of Appeal on this point. 
In the present case no such leave was 
obtained. Indeed the p'^tition itself does 
not allege adultery with any unknown 
person. It is founded solely on an allega¬ 
tion of adultery with the co-respondent 
Judd which the learned Judge held was 
not proved. 

Then as regards the question whether 
it is permissible for spouses to deny sexual 
intercourse when in fact they are living 
together, I 4had to consider that point in 
Codd V. Codd (4j. I may also refer to llals- 
bury, Vol. If, p. 429, paragraph 725, and 
Ruisell V. Russell (5) which was recently 
decided by the English Court of Appeal. 
It is, I think, permissible to give that 
evidence, b'it it must be scrutinized with 
great care; and it will be borne in mind 


(1) 77 Lii. Ca$. 651; 47 B. 813; 25 Bora. L. R. 915; 
(1923) A. I. R M ) 321. 

(2) (1817) P. 8J; 63 L. J. P. 57. ^ 

h) (1920) P. 242; 89 L. J. P. 120; 123 L. T. .02; 
61 S. J. 323; 38 T. L. R. 302. ^ , 

(4) 8i In'i. Oi9. 71; 25 Bom L. R 33) at p. 312; 47 
U. 631; (1924) A. 1. R. ^B.) 132. 

(5) (1923* W. N 243. 
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that such eivdeuce, (hough aduilssible in 
a Divorce Court, may perhaps be inadmis¬ 
sible in legitimacy proceedings where the 
paternity of the infant is in question. 

But here one most important point of 
evidence has not been properly proved, 
namely, the alleged miscarriage. The so- 
called evidence is little better than mere 
hearsay. I agree, therefore, that this peti¬ 
tion must 1)6 dismissed. I regret that in 
the view I take it is impracticable for us to 
redraft this petition and start matters de 
noco. The petitioner, if he wishes to 
pur.sue the nvilter, will have lo.slart again 
with a new petilii*n, and )>i'odtii'e ))roper 
evidence l(* supp)r( it. In iny opinion the.se 
petitions for divorce, should b.-- carefully 
scrutinized or else the risk of fraudulent 
or collusive decrees being obtained is sub¬ 
stantially increased. 

H. Pcfitlon dismissed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Saco.'iD Civil Appeil No. 103 of 192J. 

Janviarv 7, 192-1. 

Present: —Mr. Baker, J. C. 
SBEONARAIX .'\md other-! -Defexdavts 

—Appellants 


BABUBAL v\'[) another—B f.viNi'iFrS 

—Respondents. 

llinla L-i‘V—foin^ fu-HUy — Pai'tnzrskij), fiitral 
into by -Members, whether pirOinv— 

lution of partnership -Acknowle.dyment of debt, whe¬ 
ther bindinj on other piilmrs —Agency —Presumption. 

A (^rjutract of partnership ontei-^d into ))y th*? man¬ 
ager of a joint Hinl*i family with str.mgf-^rs (lo;<s not 
ipso facto make th^* other ni'jjnhers of tho fiunily 
partner.*?, [p. 777,ool. l.| 

Gran'Ll Gangayyn v. Grande Venkotaraniiah. 1.3 
lud. C.as. 0; 41 M. ‘451: 6 L. W. 70S; (PU7) M. W. N. 
805; 22 M. L. T. 527; 31 M. L. J. 271, relied on. 

Whare a partnership is dissolved by tho death of 
one of the partners, the surviving partners cannot 
bind the represintatives of th") deceased partner by 
their acknowledgment of a debt of the firm unlesa 
they are specially authorised to doso, and sueh author¬ 
ity cannot be presumed, [p. 777, col. 2.] 

Rajagopala Pillai v. Krishnasami Chetti. 8 M. L. 
J. 261 and K. R. V. Firm v. Sathyavada Seetha^ 
ramaswami, 21 lad. Cas. 631; 37 51. 146; 25 51. L. J. 501, 
relied on. 

SesM Ammil v. Vairaom Chettiar, 47 lad. Cis. 
953; 42 M. 15; 8 L. W. 503; 24 51. L. T. 392; (1918) 
M. VV. N. 808; 33 M. L. J. 669, distinguished. 

The presumption of agency does not exist in tUo 
case of a partnership which has ceased to be a g.-jinj 
concern, [ihid.] __ 
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Pi'Onijl V. Dii.sSil fjOil'jl, lU H. 

358 at p. 3r>2: 5 Itul. Dor. in. h ) ()2(> and Wfitson v. 
Woodnmn. il^To 20 K.| 721; 15 h. J. C’h. 57; 2-1 W. 
R. 17. DU. 

L'flta rixLS'i I V, 1 Ind, Cas. 70S; 52 

A. al; G A. L. .1, G5,'), di.slintrnished. 

Appeal against tlie decree of the District 
Judge, Nimar, dated 18th Jaiiuarv 1922, in 
Civil Api)cal Xo. Kid of 1921. 

Dr. II. S. for tlie Ai)pellants. 

Mr. IV'. li. P If ran I k, for the Kespondeuts. 

JUDGMENT.— The plaintiffs sued 
to recover Rs. 1,939 odd from the 
defendants alleging that tlie deceased 
Dayaldas and the defendants were all joint 
and jointly owned a shop, with which the 
plaintiffs liad dealings, and that during 
Hs lifetime Dayaldas w’as tlie manager of 
the joint family and shop and after his 
death the defendant N’o. 1, Sheonarain, 
had been the manager and that acknow¬ 
ledgments had been executed by Dayaldas 
during his lifetime and since his death 
by defendant. Xo. 1 on his own behalf 
and for defendant X’o. 2 who is the minor 
son of Dayaldas. d'he defendant Xo. 1 
denied that Dayaldas and he formed a 
joint I-Iindu family, or that Dayaldas was 
tlie manager or that he had any connec¬ 
tion with the shop, Imt admitted passing 
acknowledgments and stated that he had 
passed them not for himself hut for de- 
lendant Xo. 2. The relationship was also 
disputed. 

'I’he First CVnirt lield that Dayaldas, the 
father of defendant Xo. 2, was the uncle 
of defandants Xos. 1 and 3 and that Dayal¬ 
das and tlie defendants were joint in 
interest and carried on a joint shop, and 
decreed the plaintiffs' claim against all the 
defendants. 

Dn appeal tlie District Judge of Ximar 
held that Dayaldas was adopted by Hisan- 
das, liis grandfather's brother, tliat he was 
originally tlie uncle of defendants Xos. 1 
and 3, and that by his adoption ho ceased 
lo belong to tlieir family and there was no 
real jointness between defendant Xo. 1 and 
Dayaldas, although they lived together 
and held everything in common. There 
is no evidence as to re-union and, there¬ 
fore, there was no jointiies.s in the sense 
of a joint family under the Hindu Law, 
but the grain shop really belonged to 
Da 5 ^aldas and the tliree defendants as a 
joint partnership. Though they were not 
• actually a joint famil}', but as they cirried 
on -business repre-stmting that thoy were 
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a joint family, they are now estopped 
from denying the truth of this representa¬ 
tion, even though that did not represent 
the true legal position. Defendant No. 1 
is de facto guardian of defendant No. 2. 
They were in every sense partners with a 
managing partner, and all their possessions 
were tiie assets of a joint partnership, 
and the acknowledgments, w’hich formed 
the basis of the plaint, were executed by 
defendant Xo. 1 for himself and as guar¬ 
dian of the minor, defendant No. 2,' and 
must be taken as made on behalf of the 
.shop or partnership and bind all the dc- 
fendant.s. 'Fhe Distri*"! Jmige passed a 
decree a.gainst defendant Xh). 1 pei’sonally 
and against defendants Nos. 2 and 3 to the 
extent of the assets of Dayaldas lying in 
their hands. 

The defendants make this second appeal. 

It is contended that there is no pleading 
or issue on tlie question of estoppel; the 
question being a mixed question of fact 
and law must be left out of consideration. 
There was no issue as regards partnership. 
Assuming there was a partnership, it was 
dissolved on the death of Dayaldas in 
1916. There is no pleading tliat a fresh 
partnership was entered into. As regards 
defendant No. 2 it is argued that unless 
it is shown that defenrlant No. 1 had 
authority to keep the debts alive, defend¬ 
ant No. 2 is not liable; <lefendant No. 1, 
being merely a de fficto guardian, has no 
authority to ])ind him. Defendant No. 3 
is major and brother of <lefendant No. 1, 
and is not liable for debts due from the 
lirrn of Dayaldas, as defendant No. 1 had 
no power to acknowledire the debts on 
his behalf. There is no evidence that 
the acknowledgments were for the benefit 
of the minor, and defendant No. 1 has 
been held liable as manager of a joint 
Hindu family, which he is not. Money 
was due from Dayaldas, and defendant No. 1 
could not undertake to pay it. 

On the findings of fact recorded by the 
lower Appellate Court it is clear that the 
defendants and Dayaldas did not form a 
joint family under the Hindu Law. though 
they traded jointly. The case is, there¬ 
fore, not governed by the principles of 
the Hindu Law but by the law of partner¬ 
ship, and on the findings of the lower 
Appellate Court it must he held that 
Dayaldas and defendants Nos. 1 and 3 
traded in partnership and that the debt 
in que.stion was incurred hr the partner- 
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ship. Therefore, under s. 261 of the Con¬ 
tract Act the estate of the deceased Dayal- 
daa would be liable, the obligation being 
incurred before his death. Defendant No. 2, 
however, who is a minor, was not a V)artner 
with his father and does not become one 
on his father’s death, as the District Judge 
appears to suppose. 

In view of the adoption of Dayaldas by 
a distant relative, defendants Nos. 1 and 3 
must be considered to be strangers. A 
contract of partnerehip entered into hy 
the manager of a joint Hindu family with 
strangers does not ipso facfo make the 
other members of the family partners: cf. 
Granch Gangnxjpa v. Grande VenhUaramiah 
(i) and under no circumstances will the 
death of Dayaldas make his minor son a 
partner with defendants Nos. 1 and 3. Tlie 
acknowledgments or some of the acknow- 
■ ledgmeiits purport to be made by defend¬ 
ant No. 1 on behalf of defendant No. 2. 
Admittedly defendant No. 1 is not the 
natural guardian of defendant No. 2, whose 
mother is his guardian, nor has he been 
appointed guardian by the Court. Defend¬ 
ant No. 1 has ho authority to bind de¬ 
fendant No. 2 by any acknowledgment, nor 
can he bind defendant No. 2 as a repre¬ 
sentative of the deceased partner. 

It was held in Rajagopnla Pillai v. 
KHshnasaml Chetti (2) that where a part¬ 
nership is dissolved by tlie death of one 
of the partners, the surviving partners 
cannot bind the representatives of the de¬ 
ceased partner by their acknowledgment 
of a debt of the firm unless they are s))e- 
cially authorized to do so. There is no 
special authority in this case. In these cir¬ 
cumstances, I am of opinion that the view 
of the lower Appellate Court that defend¬ 
ant No. 2 is bound by the acknowledg¬ 
ments is incorrect. 8o far as defendant 
No. 1 is concerned, he is bound as a surviv¬ 
ing partner by his own acknowledgment. 
1‘nders. 249 read with s. 263 of the Con¬ 
tract Act and s. 143 of the Contract Act he 
will be personally liable. 

The case of Seshi Animal v. Vairavan 
Cheitiar (3) quoted by the learned Pleader 
for^ the re.spondcnts, is on a special poiiit, 
which does not arise in this case, except 
in so far that the .surviving partner rc- 


(1) 43 Ind. Cas. 9; 41 M, 454; fi L. W. 708; (1017) M. 
. N. 805; 22 M. L. T. 527; .34 M. L. J 271. 

(2) 8 M. L. J. 2(il. 

(3) 47 lad. (Jus. 958; 42 M. 15; 8 L. W. 503; 24 .M. 
b. T. 393; (1918) M. W. N. 800; 33 AI. Iv. J. 060. 


presents the partnership actually, and a 
decree against him can be executed against 
the assets of the partnemhip in liis hands. 
A personal decree in that case was passed 
against him because he as surviving 
partner had incurred tlie debt liimseff 
subsequent to tlie death of the deceased 
partner. 

As regards defendant No. 3, he was also 
a partner, but I doubt if lie can be bound 
by the acknowledgments executed by de¬ 
fendant No. 1. The fact that lie was*^ joint 
with defendant No. 1 does not in tliis par¬ 
ticular case make any dilTcience, as liis 
being a member of tlie juini family does 
not make him a parliier, ns already ex¬ 
plained in the case of Grande (iangagga 
V. Grande Vcnkataraniiah (1). So far as 
his relations as a partner are concerned, it 
was held in K. li. T. Firm v. Sathiiaruda 
Scethnramnsu'ami (Ij llial an acknowledg¬ 
ment made by one partner dues not liind 
the other partners in the absence of proof 
that they authorized sucli acknowledgment 
or payment, and such authority cannot be 
presume<l. It must be remembered that 
at the date of the acknowledgments in 
question the jiartner.sliip must be con¬ 
sidered to have been dissolved by the 
deatli of Dayaldas. If the defendants Nos. 

1 and 3 continued to carry on the busi¬ 
ness, they must be regarded as having- 
formed a fresh partnershli) and tlie acknow¬ 
ledgment of tlie debt incurred before the 
death of Dayaldas must he considered as 
one made in tlie course of winding up 
what was no longer a going concern. In 
my opinion, therefore, tlie case would fall 
within the ruling in Premji Ludha v. 
Dossa Doonger.^ij Loicji (5) w’hicli follows 
}Vat$on V. Wottdman (6) that tlie presumj)- 
tion of agency does not exist in the case 
of a partnersliip which has ceased to he 
a going concern. The case otLalta Prasad 
V. Hahn Prasad (7) relied on hy tlie Dis¬ 
trict Judge, may he distinguished on the 
ground that the partnership was a going 
concern, whicli is not the case here. 

I am, therefore, of opinion that the 
decree of the lower Ap]>eliate Court must 
be set aside and the suit dismissed as 
against defendants Nos. 2 and 4. The 
appeal of defendant No. 1 is dismis.sed 

4 

(I) 21 Iial. das. 6;}l; 37 JI. 116; 25 SI. ]>. J. 501. 

(5) 10 B. 358 at p. 302; .> Ind. Dec. (n. s.i 6’’6 
((;) (187.')) 20 Kq. 721; 45 L. J. Cli. .57; 21 \V. p'47 
(7) 4 Ind. Cas. 708; .32 A, 51 ; 6 .\. L. J. 95;). ' ’ 


77.^ 


PASBU DAGADU V. JAMNADAS CHOTUMAL. 


with costs. Respondents will ^ bear the 
costs of defendants Nos. 2 and 3 through¬ 


out. 
z. K. 


Decree set aside. 


BOMBAY HIGH COURT. 

Letters Patent Appeal No. 8 of iy23. 

March 24, 1924. 

Present :—Sir Norman Macleod, Kt., Chief 
Justice, Mr. Justice Kajiji and Mr. Justice 

Crump. 

PANDL DAOADU MAHAR-Drfkndant 

—Appellant 
versus 

JAMNADAS CHOTUMAL MARWADI 
—Plaintiff—Respondent. 

JAvxitation Act (IX of WOS), L {J)-Execution 
petition in right Court -Proceedings continued in 
wrong Court Bona tide proceedings- Exclusion of 

^"where two separate Courts at different places have 
a common Judge who sits for a certain number of 
days in tho month in each Court, and an execution 
application presented in one of the Courts which has 
jurisdiction, is taken up and c isposed of in the 
other Court which has no jurisdiction, because the 
Judge happens to be sitting at that place, and the 
proceedings are eventually set aside lu appeal, the 
decree-holder is entitled, in a subsequent application 
for execution, to exclude the time occupied m the 
proceedings in the wrong Court till the decision of 
the appeal under .s. 14 (2) of the Limitation Act. _ ^ 

Letters Patent Appeal from the decision 
of Marten, J. (disagreeing with Pratt, J.), 
in Appeal under Lelt^ers Patent No^ 5 of 
1922 and reported in 7(» lad. Cas. 317 from 
the decision of Shah, J.. in Second Ap¬ 
peal No. 750 of 1921, summarily dis¬ 
missing an appeal from the decision of the 
District Judge, Poona, in Appeal No. 263 
of 1920, reversing the order passed by the 
Subordinate Judge at Vadgaon, inDarkhast 

No. 29 of 1919. , . , „ , 

Mr. y. D. Limaye, for tlie Appellant. 

Mr. Patvavdhan (and with him Mr. D. G. 
Daloi), for the Respondent. 

JUDGMENT. 

Macleod, C. J.— In this case the plaint¬ 
iff obtained a decree on November 27, 1907, 
in the Vadgaon Court in the Poona Dis¬ 
trict, for possession of certain property. 
By a Darkhast No. 29 of 1919 he is now 
seeking to execute that decree and an 
objection has been taken by the judgment- 
debtors that the darkhast was barred by 
limitation. 
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That question depends on a further ques¬ 
tion whether the darkhast of June 7, 1916, 
was itself in time. The darkhast before that 
was dated April 10, 1912, and admittedly 
unless some of the period between April 
10, 1912, and June 7, 1916, is excluded the 
darkhast of June 7, 1916, was out of time. 
The darkhast of April 10, 1912, was pro¬ 
perly filed in the Vadgaon Court but there¬ 
after as that Court had to sit for a certain 
number of days in a month at the Haveli 
Court, a notice was issued that the Judge 
would be sitting in the Haveli Court to 
hear that darkhast. The defendants did not 
appear and the Judge sitting in the Haveli 
(^urt made the warrant for possession 
absolute. The defendant objected to that 
order on the ground that the Court had 
no jurisdiction to pass that order sitting 
in the Haveli Court and appealed to the 
District Court which on February 26, 191“t 
set aside that order. The plaintiff appealed 
to the High Court but on February 3, 1915, 
that appeal was dismissed. The darkhast 
was finally brought on board in the Vad¬ 
gaon Court on June 30,1915, when it was 
struck off owing to the absence of the 
plaintiff. When the plaintiff sought to 
proceed with the execution of Darkhast 
No. 29 of 1919 he was confronted by the 
plea of limi*:ation. The District^ Judge 
directed the Subordinate Judge of Vadgaon 
to proceed with' the execution. Against 
that order an appeal was filed to the High 

Uouit which was summarily dismissed by 
Mr Justice Shall. In the I^etters Patent 
Appeal there was a difference of opinion 
between Mr. Justice Marten and Mr, Justice 
Pratt, so under cl. 36 of the Letters^ Patent 
the opinion of the Senior Judge Avhich was 
in favour of the appeal being dismissed 
prevailed. The defendants have filed a fur* 
ther appeal under the Lettera Patent. 

There is no authority on the question 
which we have to decide, Mr. Justice 
Marten was of opinion that s. 14, (2) was in¬ 
tended to protect a party from time nni- 
ning against him during the pendency of a 
bona fide proceeding which might even¬ 
tually prove abortive by reason of want of 
jurisdiction or some similar cause. He re¬ 
ferred to the decision in Him LaU v, 
Budrl Dass (1) where it was held that a 

proceeding to enforce a decree taken 6ona 

fide and with due diligence before a Judge 

(l) 7 I. A. 167; 2 A 792; 6 C. L. R. 561; 3 
I. li 211; I Tml. Jiir. 126; 4 Sar. (’• J 1*7. ■» 

Suth. P.O. J. 761; 1 Iml. Dee. (v. 1090 (,P. Ov- 
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whom the parly bona fide though errone¬ 
ously believed to have jurisdiction, was a 
proceeding within the meaning of s. 20, 
Act XIV of 1859, whether the Judge actu¬ 
ally decided that he had jurisdiction, or 
supposing himself to have jurisdiction acted 
accordingly. The only distinction from 
the present case is that in that case there 
was no c?aH*/iast filed in the proper Court 
in M’hich time was running when the wrong 
applications were made, and as they were 
held to have been made bo7ia fide, in a 
Court which had no jurisdiction, the time 
taken up in making those applications was 
excluded. Hero undoubte<lly tliore was a 
davkhatit filed on April 10, 1912. which was 
filed in the proper Court, and there would 
be a dilliculty in determining whether the 
proceedings taken up by the Judge on Iiis 
own motion apparently wlien sitting in an¬ 
other Court were proceedings of a difi'erent 
character to the proceeding.s originally 
taken in tlie Vadgaon Court. But if the 
proceedings in the Haveli Court are consi¬ 
dered as original darkha-^l ]jn)ccedings 
taken bona fide in a Court without jurisdic¬ 
tion then undoubtedly the lime from April 
15, 1912, would liave to be excluded. We 
do not tliiuk that in lids case tlie jdaintitY 
ought to suffer because when llie proper 
proceedings were in the Vadgaon Court, 
the Judge sitting in tlte Haveli Court 
wrongly entertained the dariri/ust. For the 
purpose of this application, we think the 
notice of April 15, 1912, and the steps 

taken therein should be 'treated as a sepa¬ 
rate proceeding and not as appertaiidng 
to the original proceeding which was pro¬ 
perly filed in the Vadgaon Court. It was 
only owing to the fact tliat the Judge was 
sitting for part of Ids time at the Vadgaon 
Court, for part of his time in the Haveli 
Court, and for part of his time in another 
Court, that a case of this nature could 
possibly arise. I very much doubt wliether 
the framer.s of tli'e Indian Limitation Act 
could have coiitemplatefi the possibility of 
a Judge beingrightin taking up certain 
proceedings when sitting in one Court and 
wrong in taking up the same proceeding.s 
when sitting in another (’ourt. 

The appeal, therefore, must now be dis¬ 
missed with costs. 

Kajlji, J.-I agree. 

Crump, J, —I agree. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No, 118 of 1923. 

January 28, 192L 
Present: —Mr. Kinkhede, A. J. C. 

MADHORAO—d cdgment-Debtor— 

Applicant 

VC J'SUS 

MANOHARLAL— Decree-Holder—^ 

Opposite P.\rtv. 

Civil Procediirt CoiU i-lrf V »>/ I9i>S), s. I/J, 0. 
XXI, r. 90 ~ hJxvciition '•/ decree iieile-■Apiilicdtioii 
to set aside salt— Procedure — Duti/ of Court. 

If a iififfant believing that lie lias certain valid 
grounds to urge against certain propcedings going on 

in liis ease, puts forwanl liis gl•i^.•^•an('e in tin- fonu 
i‘f a petition, ,jnstl<-e ami t-qnily it'.iniic tliat the 
matter slioiiM bt- (iis|io.sc«I nf niu- way .>i- the otiu-r 
by formal ordt-rs dealing witli the jioiiits raised, If. 
is 3iot infendetl tlull the (.’oiirts should b? .s<) teelmi- 
oal as to throw away llu- a|»iiii<-ation |‘ra<-ti<-ally wiili- 
oiil any orders, [p. 7S0, col. 'J: col. 1.] 

(’oiirfs tire liunnd to ilispo.s;* uf maUeis eomiug up 
for con.sideratiiin befiuv them by an adjmlieatioii in 
some form or other whether the same be an or<ler or 
a jmlgineiU or a tleeree. (p. 781. eol. 11 

A summary rejection of an ajijdlcation lu set asirlc 
an anc'tion-.sale on the gi'oimd nf fraud, witlumt an 
encpiiry or an a<ljmlieatio)i tliereon, is not warranted 
by law. Such an order is lialde to be S(‘t aside in 
revision. 

Application for revision against an order 
of the Commissioner, Nerbtidda Division, 
Hoshangabad, in Jievenue Aitpeal No. lO-fi 
of 1922, dated the 1st March 1923. 

Messrs. Atmarayn Fdfaeprant and D. p, 
Tiwari, for the Applicant. 

Mr. S. Ji. (.iokhale, fur the Non-Applicant. 

ORDER, —This revision arises out of 
(’ollector s proceedings which took jtlace in 
connection with the execution of decrees 
passetl ill Cfivil Suits Nos. 123 of 1918 and 
03 of 1919 between the jiarties to tlie 
present revision. The decrees were mort¬ 
gage-decrees and they were sent out for 
execution to tlie Collector willi a C form 
dated the 5th October 1920. The proceed¬ 
ings went oil from time to lime. About 
the middle of the year 1921, the Deputy 
(Commissioner sanctioned the .sale and 
iieid No. 323 only M-as first ordered to be 
put to auction. It was to be held at 
Multai on 2nd July 1921. The decree- 
holder Manohar Lai became tiie auction- 
purchaser of the field for Rs. 500 but the 
Collector thought it to lie a low price and 
conseriuently the sale was not sanctioned. 
The auction was again ordered to be held 
at Multai on fitli fciepteniber 1921. TJiis 
time the sale was knocked down for Rs. 550 
The case was fixed for confirmation of .sale 
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for 10th October IDiM. The 8ub-Divisional 
Magistrate, however, thought that if the 
property were to ])e soM in ])ieces it may 
suffer in point of value ainl utility. Ho, 
therefore, refused to confiriu the sale and 
ordered the whole pro )erty to be sold at 
Multai on 10th November 1921. As some 
mistake was found in C form, it was sent 
to C’ivil Court to be corrected and the pro¬ 
perty was ordered to be re-sold after cor¬ 
rection of C form, on a fresh date. The 
sale was to be accordingly held at Multai 
on 15th February 1922. The Deputy Com¬ 
missioner, however, fixed reserved price for 
each fiehl and directed that a.s soon as 
enough price was fetched by luds for each 
field, the sale would be stopped, and can¬ 
celled the warrant. (h)nse([uently the pro¬ 
perty was not sold then, but the sale was 
again adjourned. It was accordingly lield 
on 28th April 1922 but there were no bidders. 
The judgment-debtor then_ applied for 
amalgamation of case No. 125 of 1918 but 
no orders appear to have been passed in 
time. Fresh proclamation and fresh sale 
were ordered to be made and held, fixing 
1st July 1922 as the date for sale at Betul. 
'I'he sale was held on 1st July 1922 but this 
time the decree-holder’s bid was of Ks. 1,200 
only, although the reserved prices whicli 
were originally fixerl at Us. 5,100 were 
reduced to Rs. 2,500. The Deputy (-Com¬ 
missioner. therefore, gave furtlier directions 
as regards tlic manner of proclamation as 
the order-sheet entry dated -IthJu.ly 19— 
would show, and a long date was given. 
The sale was acctu'dingly onlered to he 
held on 4lh December 1922 at Betul. rhe 
sale was accordingly held and the decree- 
holder purchased all fields for Rs. -,-53, 
the reduced reserved price this time being 
Us. 2,245. The finb-Divisional Officer re¬ 
commended to the Deputy Commissioner 
that the decree-holder’s bid may be accept¬ 
ed and fixed the case for confirmation of 
sale. Judgment-debtor's petition dated the 
3rd January 1923 objecting to the con¬ 
firmation presented to the Sub-Divisional 
Officer was summarily rejected by him, 
without even calling upon the decree-liolder 
to replv to the several alleKations made 
therein." On 4th January 1923 the ease was 
put up before the Deputy Commissioner 
for confirmation with a reoommendation 
that the sale may be confirmed. According¬ 
ly on 5th January 1923 the record came 
before the Deputy Commissioner for the 
sale being confirmed. The judgment-debtor 
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made a petition that day under O. XXI, 
r. 90 of the C. P. C., setting forth several 
objections. The application dated the 5th 
January 1923 was summarily rejected by 
the Deputy Commissioner in the following 
words: “Application rejected. Sale is on 
the point of being confirmed. Told. File 
witli case. 5th January 1923.” The sale was 
accordingly confirmed by a separate order 
dated 5th January 1923. 

Against the order summarily rejecting the 
petition dated 5th January 1923 the judg¬ 
ment-debtor preferred an appeal to the Court 
of the Commissioner, but there also he got 
no hearing, the Commissioner having sum¬ 
marily disposed of the appeal in the follow¬ 
ing words; “'J’iiis is the third elTort by the 
judgment-debtor to po.stpone the sale of 
bis property. No ground is shown for my 
interference and the appeal is summarily 
rejected, " This order dated tlie 1st March 
1923 is the subject-matterof the present revi¬ 
sion. The main grievance of the judgment- 
debtor is that his objections have not ))een 
considered for what they are wortli and 
dispo.sed of according to law. It is contend¬ 
ed and I think rightly that the order of 
summary rejection }>assc(l by tlie Deputy 
(k)mmissioner was improper under the 
circumstances, and that enquiry ought to 
have been held by him a.s to how far the 
sale was vitiated by material irregularity 
and fraud in ]>ublisliing and conducting 
the .sale. Amonir.st other tliing.s the jndg- 
m''nt-(lei>tur Madliorao had alleged that 
the existence of the third mortgage-decree 
in Suit No. 125 of 1918 was not disclosed in 
the lu’oclnmation of the sale and. therefore, 
it constituted an irregularity which vitiated 
the sale. That the decree-holder by the 
practice of fraud had prevented several 
bidders from going to the place of auction, 
and that this resulted in a substantial in¬ 
jury to him was a serious allegation which 
re(|uired thorough enquiry. The judgment- 
debtor also raised other pleas of fact and 
law in liis petition. 

The point which I have to consider is whe¬ 
ther the Deputy Commissioner as also the 
Commissioner were justified in dealing 
with the matter in the summary fashion in 
which they acted towards the judgment- 
debtor anil Ilia objections. In my opinion 
if a litigant believing that he has certain 
valid grounds to urge against certain pro¬ 
ceedings going on in his case, puts forward 
his grievance in the form of a petition, 
justice and equity require that the matter 
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should he disposed of one Avav or the other 
by formal orders dealing with the points 
raised. It is not intended that the Courts 
should be so technical as to throw away 
the application practicallv witliout anv 
orders. The word “order” has been deiined 
in s. 2, cl. (14) of the C. P. C. It means the 
formal expression of any decision of a Civil 
Court which is not a decree. The word 
“decree” has also been defined as meaning 
the formal expression of an adjudication 
which so far as regards the Court express¬ 
ing it conclusively determines the rights 
of the parties with regard to all or any of 
the matters in controversy in the suit, and 
includes the determination of any (juestion 
within _s. 47 of the 0. P. C. Similarly the 
word "judgment" is deiined as meaning a 
statement given by the Judge of the 
grounds of a decree or order. If we care¬ 
fully scrutinise these three delinitions it is 
very abundantly clear that the C’ourts are 
bound to dispose of matters coming up for 
consideration by an adjudication in some 
form or the other, whether the same be an 
order, or a judgment, or a decree. I am, 
therefore, of opinion that as the question 
whether the sale held on 4th December 1922 
was properly held or was vitiated by any 
irregularities or fraud, was raised by the 
judgment-debtor in his petitions dated 
3rd January 1923 and 5th January 1923, 
the Deputy Commissioner was bound 
under law to give an adjudication one way 
or the other oii the several ]>oints urged by 
him in the petitions. Tlie C’ourt was bound 
to record its formal expression of adjudica¬ 
tion thereon. The Deputy Commis.sioner’s 
failure, therefore, to give such adjudica¬ 
tion was improper and unjustiliable. No 
doubt unders. 37(1) of the Land Revenue 
Act II of 1917, the appellate authorit}' can 
summarily reject an appeal. But in the par¬ 
ticular circumstances of the case such sum- 
maly rejection was not proper and docs 
not appear to me to he warranted by law. 
The objections if upheld are likely to result 
in the sale being set aside. Jf the judg¬ 
ment-debtor’s allegations about the fraud 
on the part of the decree-holder be held 
p’oved, then on that score alone the sale is 
bound to be set aside. It was absolutely 
necessary in the interests of both parties 
as also of justice that the lower Courts 
o^ght not to have summarily rejected the 
judgment-debtor's petitions. In declining 
consider the objections I think the 
Courts below have acted with material ir- 
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legularity in the exercise of the iiu'isdiction 

vested in them by law. Jn the interests of 
justice I think it is necessary tliat 1 sliould 
interfere in revision with ordei's of this 
kind. , I, therefure. set aside tlio order of 
the Commissioner, dated the 1st March 1923. 
This neces.sarily rin.s open the Deputy Com¬ 
missioner's order refusing to consider the 

application dated the 5th Januarv 1923 and 

confirming the auction-sale. As the powers 
delegated to the Co]le('tt>r have now been 
withdrawn, the case is remanded to the 
Civil Court in wliose decree the sale was 
ordered, for disposal according to law after 
holding an enquiry into the trutli or otlier- 
wi.se of the facts alleged by the judgment- 
debtor. If on enquiry the Court be satis- 
lied that the judgment-debtor sustained 
substantial injury by reason of the irre"u- 

laritiesor fraud alleged by him the sale must 
1)6 set aside. 

With these remarks 1 alhnv (he petition 

for revision. 4'he Idcader’s fee sliall be 
Rs. 25. 

Petition alloK'cd 


CALCUTTA HIGH COURT. 

Ai«pe.\l FR0.M Appellate Decues 
No. 97G OP 1922. 

'luly 17, 1921. 

I rcse7U: Mr. Justice kSuhraward\- 
and Mr. Jii.stiee Duval. 

JOYRAAI CHANDRA LAillRI 

AND OTHEUS— Plaintiffs—Appellants 

rcKs'iis 

BISXU CIIARA.V BISWAS-Dui-bn-dant 

—Respondent. 

nf possession 

WlK-iv a a holding i.s let nut to n h-<sor 

a -.,... .m.M> uu-il.|<- Mi e.)ii.sc*((iieuce to j.ut the Inller 

n. of ih,. wli.olo huldin- there Vm be „ 

full .suspension of jjj respect of the whole 

whlMu, until .sueii time as tl.e landlord putr tilo 
h.s.,,.e m po^.se.siMoa of the whup holding. Wlierc 
hott.ner. the lessee is aware at the time wJien the 

irin portion of the holding 

Is in th . pxysRion of another there will not ho -i 

sr;;;? o1 ^ p-r-ioni,: 

'• -Uonindra Chandm 
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Appeal against the decree of the Sub¬ 
ordinate Judge, Faridpur, dated the 30th of 
January 1922. 

Babus (iivfja Pmsanna Sanyal and 
Inditprokafi Ckattcrjec, for the Appellants. 

Babu ScDitinioy Mazunidai', for the Re¬ 
spondent. 

JUDGMENT.— This appeal arises out 
of a suit to recover rent in respect of a 
holding consisting of 15 bighas on a javia 
of Rs. 12-5-4-1 for the years 1323 to 1326. 
The defendant, is an auction-purchaser in 
a rent-sale which was held in 1916. His 
case is that, as a matter of fact, he did not 
get possession of one plot of land purchas¬ 
ed in execution of the rent decree measur¬ 
ing 12 cottas and 11 chitaks as the land¬ 
lord who brought the holding to sale had 
on the 2nd September 1907 leased out that 
plot, which was originally a part of the 
holding the subject of the rent-sale, to one 
Chandra Kanta. The learned Subordinate 
Judge affirming the decision of the Munsif 
has dismissed the suit on the ground that 
as the landlord had dispossessed the tenant 
or rather had not given the tenant an op¬ 
portunity of getting in possession of a part 
of the liolding by leasing a part of it to 
Chandra Kanta, the whole rent is sus¬ 
pended. 

In appeal the only question urged before 
us on behalf of the appellants is that there 
should have been an abatement of rent 
and not suspension of the whole rent. A 
large number of authorities have been put 
before us as to whether this is a case foi 
suspension of rent or a case for abatement 
of rent. As we have said this case is not 
one where the landlords have thwnselves 
dispossessed the present tenant. The land¬ 
lord dispossessed the previous tenant 
against whom he obtained the rent decree 
by letting out one of the plots to Chandra 
Kanta, but when he put the property to sale 
in execution of the rent decree he obtained 
against the previous tenant, he included 
this particular plot, which he had taken 
out of the tenancy by the execution of the 
pottah to Chandra Kant in the lands to be 
sold in execution of the decree and the 
present respondent purchased it in the 
auction-sale on the faith of the representa¬ 
tion that this plot was a part of what he 
purchased. The general principle is that 
if a portion of the land is let out to a 
lessee and the lessor lets it again to a sub¬ 
sequent lessee and is unable in consequence 
to put the latter in possession of the whole 

V , * 
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holding there will be a full suspension of 
rent in such a case. For this principle we 
may refer to the case of Manindra Chandta- 
Xandi v. Xarendra Chandra Lah'n'i (1). 
The respondent's case is that he relies on 
the decision of that case and that under 
those circumstances he is entitled to get 
suspension of rent for the whole tenancy 
until such time as the landlord puts him in 
possession of this one plot. On the other 
hand, the plaintifFs-appellants’ case is as 
they set out in the plaint that there was a 
mistake in the Record of Rights. It ajjpeai'S 
that though Chandra Kanta’s pottah is 
dated 1909, in the Record of Rights dated 
1912 this plot, recorded as plot ^o. 
was recorded as part of the tenancy 
•which has now by the auction-purchase 
become the tenancy of the respondent. 
The plaintiffs also alleged that, as a matter 
of fact, the tenant is not entitled to get 
suspension of rent but only an abatement 
of rent Ijc.cause ho was well aware ivhen 
he purchased the holding at the auction- 
sale and took possession that plot No. dJl 
had already been transferred to Chandra 
Kanta. It will appear from the evidence 
that, as a matter of fact, respondent himself 
is a witness and proved the execution of 
the pottah in this veiy suit. The plaintiffs 
have, therefore, urged that this is a case for 
abatement and in this connection rely on 
the case of Xarendra (liandra Jjahiri v. 
Manindru Chondru (2), wheve it has 

been ruled that when a tenant knows at 
the beginning of the tenancy that some of 
the land of the tenancy is in the possession 
of another, he -will not be entitled to 
the rent suspended but only be entitled to 
reduction of rent of that portion. 
been referred to no case that has 
exactly with what the position would be 
in the case of an auction-purchase in a rent 
suit. But this principle appears to ua to 
be of general application and the gene^ 
rule will be that there will be suspension 
of rent in eases where the landlord has, by 
his auction, dispossessed or where the lessee 
has not owing to his action been able to 
lake possession of a part of the holding 
sold; and the exception will be that there 
will be an abatement of rent where this 
has occurred with the knowledge of the 
tenant before he entered into the land that 
a portion of it was in the possession ox 

(1) 52 Ind. Cas. 13; 46 C. 956; 23 C. W. N. 583. 

(2) 67 Ind. Cae. 800; 49 C. 1019; 36 C. W. h.8», 
(1022; A. 1. R. (C.; 153. 
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another. In the present case, liowever, 
though we have been referred to tlie evi¬ 
dence there is no finding by either of the 
Courts below as to ■whether, as a matter of 
fact, the present respondent had knowledge 
of the transaction of 1909 transferring plot 
No. 521 to Chandra Ivanta so that it had 
ceased to be a portion of the holding which 
he purchased in the rent execution case in 
1916. We consider that, for a proper deci¬ 
sion as to whether this is a case for sus¬ 
pension of rent or abatement of rent, an 
issue on this matter should be decided. 

We, therefore, set aside the decrees of the 
Courts below and under O. XLI, r. 23 remit 
the case to the First Court first to 
come to a decision after taking evidence, 
if necessary, on the issue as to whetiier the 
defendant was aware that plot No. 521 
(corresponding to plot No. 4 of the pnttah) 
had been given by a pottali by the land¬ 
lord to Chandra Kanta before his purchase 
under the rent decree in 1910, if it finds 
that the defendant was so aware, lie will 
only be entitled to abatement of rent wliich 
will be for that Court to calculate. If, on 
the other hand, it finds tlmt he was not so 
aware the suit will, in accordance with the 
general rule to which we have referred, 
s^d dismissed. The appellants must pay 

respondent his costs in this Court. 

Costs of the lower Courts will abide the 
result. 

K, Appeal allowed; 

Case remanded. 


LAHORE HIGH COURT. 

Second Civil Appkal No. 2193 op 1920. 

December 20, 1923. 

P?'e&e?u;—Mr. Justice Scott-Smith and 
Mr. Justice Fforde. 

NADHAN SINGH axp othprs— 
Plaintiffs—Appeli.ants 

versus 

Musammat RAJO— Defendant— 

RespondenY. 

Cuftom—Succession—Daughter v. Collaterals—Self^ 
aemxrtd property^Sandku Jats of Amritsar Dw- 

41 .?^ . custom prevailing among Sandhu Jats of 
^.«ii District, daughters are ousted by 

voiiaterals of the last male owner in the matter of 
enccession to self-acquired property. 


SINGil V. KAJO. 7g3 

Second appeal from a decree of the Dis-' 
trict Judge, Montgomery at Lahore, dated 
the 12th June 1920, confirming that of tlie 
Senior Sub-Judge, Jlontgomery, dated the 
15th November 1019. 

Air. A’«//tfor Air. .1/. Sleem, for the Ap¬ 
pellants. 

Mr. B. V. <fureshi^ for the Respondent. 

JUDGMENT.— 'I'liis second appeal 
has been admitted on a certificate granted 
by the District Judge under s. 41 (3) of 
the Punjab Courts Act. Tlie question at 
issue IS whetiier by the custom prevailing 
among Sandhu Jats of the Amritsar Dis¬ 
trict daughters are ousted by collaterals 
of the last male owner in the matter of 
succession to self-acquired property. Tlie 
Disti'ict Judge found in favour of the 
daughter declining to rely upon the 
answers to questions (iO aiid G1 of Mr. 
Craik’s Customary Law of the Amritsar 
District. A^ c have to-day considered these 
very answers in tlie caseof Xaraini v, Jairn- 

hirSitifjfi (Civil Appeal No. 2194 of 1920)and 

liave lield that this riu'aj~i-ani is a stron" 
piece of evidence in favour of the custom 
mentioned therein. In that case no doubt 
there was some slight evidence in addition 
in fav'oiir of the view tliat collaterals were 
preferred to a daughter even in tJie case 
of non-ancestral property. In tlie present 
case there is no instance produced by 
either party. AVe have found that in the 
case of the parties in the other case -who 
were kambohs, the.'entry in the Hiwaj-i-aw. 
should be relied upon and we see no reason 
to come to a different decision in the case 
of Sandhu Jats. 

We, therefore, accept the appeal and 
setting aside the order of the lower Courts 
grant the plaintiffs a decree declaring 
that the alienation of the self-acquired 
property of Kahan Singh by his widow 
to one of his daughters should not affect 
their reversionary rights after the death 
of Musammat Rajo, and we direct that the 
plaintiffs’ costs throughout should be boi ne 
by the defendant Musammat Rajo. 

Appeal accepted. 
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CALCUTTA HIGH COURT. 

AppEAr. I'RdM Orl)p:r No. 424 of 1923. 

August 15, 1924. 

Prci<cnt: —Mr. Justice Suhrawardv 
and ^Ir. Justice Duval. 

KALI CJiAKAN KOV, SECRETARY 

TO THE GllATAJ L SAMMILANI . 

DHAN3HAKDAR COMPANY, 

lil.MlTED—D fX'REE-HoLDER— 

Appellant 

versus 

MOHE8H CHANDRA GHOSH and 

ANOTHEIi—J cDGMENT-DeHTORS— 

Respondents. 

Limitation .[vtlIXof IVUS), Hch. /, Art. ISJ A'.rt- 
CKtinn nf decree In.'italmcnt decree. — Entire, atnonm 
he cornin'.] due on default in pni/wcnt of one instalment 
- lUffurr Limitation, cominenccmoit of. 

Wlicro an iiistalnxent decree provirlos thal flic decree- 
liolder will he entitled to .sue for or take out execution 
for the entire amount on default in i)aymeut of any one 
instalment, the entire amount becomes due on .such 
default and time hejtins to run against the dccrec- 
hedder from t lie date i*f sucli default, [p. 781. <rol. 2.] 

The fact of the. decree-hohler not enforcinij the 
right given to him under the decree hy attempting 
to realise the entire amount which falls due on default 
in payment of one instalment does not in itself amount 
It) a waiver for all time to come, nor hassuch waiver 
the (dYeet of modifying the terms of the decree, 
[p. 78d, cols. 1 ik 2.j 

(.lase-law discussed. 

Appeal against au order of the Ad¬ 
ditional District Judge, Mymensingh, dated 
the 18th of June 1923, aflirming that of 
the Subordinate Judge, Fourth Court of that 
District, dated the 2nd of Decemher 1922. 

Bahw Biinol Chandra Das Guj)ta,toT the 
Appellant. 

Babu Iswar Chandra Chakravarltj, for 
the Respondents. 

JUDGMENT. —This is an appeal by 
the decree-holder against an order of the 
Court below holding that the application 
for execution was barred by limitation. The 
facts are that a decree was passed against 
the judgment-debtors, made payable by 32 
half yearly payments from the year 1319 to 
the year 1334 R. *>. There were several 
payinents made by the judgment-debtors; 
but there was default made by them in 
respect of the instalment due for Muijh 

1324 (.January 1918>. On the 23rd Afjhrayan 

1325 (9th December 1918) a portion of the 
kist for Uagh 1324 f Januaiy-February 1918) 
was paid by the judgment-debtors and 
accepted by the decree-holder. After that 
no other payment was made and the present 
application was presented by the decree- 
Dxplder on the 24th April 1922, for execution 
for the balance of the decretal amount. 
Both the Courts below have held that as 
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the application was made more than three 
years after the date of default of the last 
unpaid instalment the application was 
barred by limitation. 

Two points have been urged by the learn¬ 
ed Vakil for the appellant on his behalf. 
The first and the more important conten¬ 
tion is that by payment and acceptance of 
the overdue instalment there was a waiver 
and the eft'ect of it is that the decree is 
to be considered as an ordinary decree 
without the consequence of non-payment 
of instalments attached to it. It is also 
suggested that the waiver may amount to 
place the decree-holder in a position to 
realise such instalments as remained unpaid 
within three years of the application for 
execution. Witli regard to the effect of 
waiver by payment and acceptance of 
overdue instalments, there is no controversy 
for the point is settled by a series of deci¬ 
sions. The only point, therefore, that needs 
considerations is as to tlie result of this 
waiver. The learned Vakil for the appel¬ 
lant argues that payment and acceptance 
of overdue instalments is tantamount to 
giving up the rights of the jiarties under 
the terms of the decree and it makes it 
optional on the part of the decree-holder 
to claim the amount due under the decree 
treating such instalment in respect of which 
default is made as an overdue instalment. 
In short, his argument is that the waiver 
in the present case amounts to a modifica¬ 
tion of the decree in so far as it says that 
on default being made of any particular 
instalment the decree-holder will have the 
option to realise the entire amount. There 
is a stipulation in the decree that on 
the failure by the judgment-debtors to 
pay an instalment the decree-holder will 
be entitled to take out execution for the 
entire amount. We are unable to hold with 
the appellant that the effect of the waiver 
is to cause any modification in the terms 
of the decree. See the observations of the 
leanied Chief Jiistice (Sir Lawrence J enkins) 
in the Full Bench case of Kashiram v. 
Panda (1). 

His next contenliou in this counectiou is 
that the decree giving option to the decree- 
holder to take out execution of the entire 
amount in default of one instalment leaves 
it at his will either to treat the entire 
amount due or to claim each instalment os 
it falls due as an overdue instalment. The 
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(1) 27 B. 1 at {). 12; 4 Bom. L R. 688. 
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facts of this case which have been found 
by the Couri below are that there was no 
^ynient by the judgment-debtors after 
December 1918 and execution having 
been taken out in 1922 is clearly barred 
by limitation. The contention of the 
decree-holder that it is open to liim (o 
treat each instalment as an overdue instal¬ 
ment and take out execution for it and 
that he is entitled to the instalments that 
were payable within 3 years before 
the application for execution is, in our 
opinion, without force and in this con¬ 
nection we w'ould refer to several rulings 
of this Court on the point. The tirst case 
which is one which has been followed by 
all subsequent cases and lavs down the 
law clearly i.s that’ of Ilurri Parshad 
Ckowdliry v. Nasih Sinyh (2). At page 517* 
the learned Judges observe as follows : ‘‘ We 
cannot hold tliat mere abstinence from 
suing can amount to waiver, or that there 
can be any waiver so as to alTect limita¬ 
tion save by payment and acceptance of an 
overdue_ instalment. Nor do we think that 
any distinction can be drawn, as has been 
attempted in this case to be drawn, between 
a case in which it is provided that on noii- 
P^yt^cat of an instalment the whole amount 
shall become due, and one in which it is 
provided that on non-payment of an instal¬ 
ment the whole amount may be sued for. 
^ere seems no reason why limitation 
should begin to run in the one case and 
not in-the other." This view has been 
mllowed in Jadab Chandra Balcshi v. 
Bhairab Chandra Chukerbutty (3) aad 
Ginndra Mohun Roy v. Bocha Das (4). The 
High Courts of Madras and Bombay have 
also adopted the same view. The Allaha¬ 
bad High Court has taken a different 
view and is of opinion that when option 
IS given to the decree-holder he may treat 
cither the entire decretal amount as one 
payable on default of one instalment or 
nc may treat each instalment as it falls due 
as then becoming payable. This view, how¬ 
ever, has not been adopted by this Court. 
5?® Hum Pershad Chowdhury v. Nasib 
^ingh(2). The result of these authorities 
18 two-fold. First, if the instalment decree 
provides that the decree-holder will be 
entitled to sue for or take out execution 

(3) 31 am’ 
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for the entire amount on default of any 
one instalment the entire amount becomes 
due oil .such default and time begins (o run 
from the date of such default. Secondly, 
the mere fact of Iho decree-liolder not en- 
. forcing the right given to Jiim under the 
bond by attempting (o realise the entire 

:li lalLs due on (iefault of one 
instalment does not in itself amount to a 
M’aiver lor all time to come. Applving 
these pniicij)lcs to the facts of the present 
case It appears that apart from the accept¬ 
ance out of time of part of the M<njli hist. 
of 1324 a further default was made at any 

rate in respect of the all sab.^^equent kists 
and there was no waiver of these A-with 

the lesult thut tiine should he ^''ouuted IVoiu 

the date the next kisf fell due and. tliere- 

fore, this ajiplication winch was tiled in 

Apiil 1922 niu.st be lieKl to be barred ];v 
limitation. 

The next i^oint wbieli is raised by the 
appellant is tliat the decree us it stands 
entitles the decree-Jiolder lo take out exe¬ 
cution at his option. e liav(,‘ referred 
to this contention in considering the pre¬ 
vious point. But it is also urged that in 
the circumstances of tliis particular case, ’the 
decree-holder ought to be allowed to recover 

in execution the instalments wliich remain¬ 
ed unpaid within three years from the 
date of the application for execution. This 
point was not raised in any of the Courts 
below nor in the grounds of appeal to this 
Court. Even if it were raised there was no 
payment after Decemlier 1918 and there 
was no waiver of the condition contained 
m the decree, namely, that the entire amount 
will become due on the failure of pay¬ 
ment of one iustalmeiit. We fully a^reo 
with the view taken by the Courts below 
1 he appeal must be dismissed witli costs 
we assess the hearing-fee at two "old* 
mohurs. ® 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 

Appkal from Appellate Decree No. 1976 

OF 1921. 

Julv 15, 1924. 

Present:—'Sir. Justice Suhrawardy and 

'Mr. Justice Duval. 

Firm ARJUNDAS-HARIRAM AGAR- 
WALLA— Plaintiff—Appellakt 

)*SUS 

The secretary of STATE for INDIA 

IK COUNCIL— Defendant—Respondent. 
Couti'act .Icf ilX of JS7J), ss. TJ, 1'>I, 161 — 

Act (IX of 1S90), «. 7:i-~Carriage of goods 
—f.ate delivery—Liability of Hallway Company— 
Xeyligenct—Burden of proof- Damages, measure of. 

Under s. 72 of the’ Hallways Act, a Railway Com¬ 
pany, in the absence of a special contract between 
the consignor and the Railway, occupies the position 
an I sudfers from the liabiliti?s of a bailee imposed In' 
ss. 151 and 161 of the Contract Act. In such case 
the loss or non-delivery in proper time of goods en¬ 
trusted to the Railway Company for carriage is 
prima facie evidence of negligence and the burden of 
disproving the negligence lies on the Railway Com¬ 
pany, and the latter cannot shake of! its statutory 
liability by pleading pressure of work or avoidable 
accident, [p. 787, cols. 1 & 2.] 

Where a Railway Company fails to deliver goods in 
the ordinary course and the goods come to a fallen 
market, the difTcrence between the market value of the 
goods at the time they would liave been sold if they 
had been carried according to the contract and their 
market value at the earliest period at which they 
could have been brought to the market after delivery 
to the consignee will be the measure of damages re¬ 
coverable. [p. 788, col. 1.] 

Under the Explanation to s. 73 of the Oontract Act 
in estimating the loss or damage arising from a breach 
of contract the means which existed of remedying the 
inconvenience caused by the non-performance of the 
contract must be taken into account. W here, for 
instance, deliver}’ of goods is contributed to by the in¬ 
action or negligence of the consignor this fact niust 
be taken into consideration in fixing the date with 
reference to which the market value of the goods must 
be ascertained for the purpose of assessing damages 

for late delivery. T^• * *.. 4 . 

Appeal against a decree of the District 
Judge Nadia, dated the 27th of August 
1921, affirming that of the Munsif First 
Court at ICushtia, dated the 11th of De¬ 
cember 1920. 

Dr. Dwarkanath Mitter, Babus Satyendra 
Nath Mitter and Debendra Nath Mandate for 
the Appellant. 

Babu Surendra Nath Guha and Mr. Nur- 
ud-din Ahmad, for the Respondent. 

JUDGMENT.— This was a suit by the 
plaintiff against the Secretary of State for 
India as o^vner of the Eastern Bengal Rail¬ 
way for damages for late delivery of a bale 
of cloth. The case for the plaintiff is that 
he booked 9 bales of cloth on 21st Septem¬ 
ber 1918 at the Armenian Ghat Station of 
the Eastern Bengal Railway in Calcutta for 
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despatch to Kushtia. He also booked 6 
bales on the 24th September 1918 at the 
same station for Kushtia. The consign¬ 
ment of 9 bales reached Kushtia on the 
24th September and plaintiff took delive^ 
of them on giving a clear receipt, but he 
subsequently discovered that one of the 
bales he had taken delivery was a bale 
booked by one Ramdeo Mahadeo on the 
same date at the Armenian Ghat Station for 
one Bhagawan Das at Kushtia. The plaint 
iff made over that bale wrongly delivered 
to him to Bhagwan Das and complained to 
the Goods Clerk at Kushtia that he had imt 
received one of the 9 bales consigned by 
him on the 21st September. On the 28tn 
October 1918, the plaintiff sent a notice of 
claim to the Traffic Manager and on the 
20Lh November he got delivery of the mis¬ 
sing bale. He further alleged that on 
account of the negligence of the Railway 
Authorities and the consequent delay in the 
delivery of the bale he sustained damages 
to the extent of Rs. 930, the market for 
those goods having in the meantime consid¬ 
erably fallen. He then brought the present 
suit after serving the necessary notice on 
the Agent of the Eastern Bengal Railway. 

The defendant contended that the notice 
was not legally valid, that the delay w^as not 
due to the negligence on the part of the 
Railway Administration but to the neglect 
of the plaintiff to help them in tracing the 
bale when asked to do so, and that the 
lost hale w'as not of the consignment of the 
9 bales but it was of the consignment of 
the 6 bales and that plaintiff’s men were 
negligent in not seeing that the bale was 
properly labelled by the Booking Clerk at 
the Armenian Ghat Station at the time of 
delivery. The defendant stated that in the 
circumstances the plaintiff was not entitled 
to any damages and that in any event the 
claim for damages was excessive. 

With regard to the legality of the notice 
it was held by th« Munsif that it was legal 
and valid and this objection was no further 
pumued. On the merits, the learned 
Munsif found that at the time when the 
bales were booked, there was a huge traffic 
in goods at the Armenian Ghat Station 
owing to the approach of the Durga Pujas 
and hence the mistake in omitting to put 
the Railway mark on tlie missing bale must 
be due to pure accident. He further pre¬ 
sumed that since the plaintiff's man took 
delivery at Kushtia of Bhagwan Das* bale 
mistaking it for his own, the omission mu9t 
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hlJL •i*’® plaintiff's man not 
frI A the correct bale at 

his He sums up 

the eti “I "'ual hold that 

accidental and 

held iT'} He further 

rnS®h'‘“®"S^d in appeal 

and in^thlf n“^ the lower Appellate Court 

snmnH^n proceeded on the as- 

umption that the lost bale was one of the 

consignment of 9 bales. In the above view. 

the leained Munsif dismissed the plaintiff's 

Ws ‘he plaintiff, the learned 

Disirict Judp alTirmed the decree of the 

I /u*® finding that “there was no 
f:!? • ‘ u"rhe pan of tiie Railway Authori¬ 
al!.- fiohvenng the missing bale to the 
plaintiff and the delay was due more to the 

fnS ’^t"®-® the plaintiff in not supply- 
lUp all information for tracing out the 

hale than to any negligence 
on the part of the Railway staff of 

ed^.?tv*'h?,n‘■ The plaintiff has appeal- 
ed to this Court and it is urged on his 
behalf that the learned Judge has erred 
in law in casting on the plaintiff the onus 
of proving negligence of the Railway Au- 
thontms. We think there is much force 
n this contention. As there was no special 
®?f.‘'’?.P‘ between the Railway and the 
plaintiff, under s. 72 of the Railways Act 
the Railway occupied the position and 
suffered from the liabilities of a bailee 
w?'w hy ®®. 151 and IGl, Indian Con- 

if! := Vi?‘; .u . ‘=onsequence of this liabil- 
y is that the loss or non-delivery in proper 

time of goods entrusted to a bailee is prima 

facie evidence of negligence and the burden 

negligence, therefore, lies on 
the baale® bui-cndra Lai v. Secretarij of 

Ham V. The 
'If'diand Co. (2) and Hirji 

f^f ^y fCo. y S. B. c6 C. 1. Ry. (3). Section 

hL!;- ‘“® S?'‘;'^®y® points in the same 
h f ”■ The learned Judge has e.vpressed 

himself on this question in these words 

® heavily upon the plaintiff to 

RdK!n‘^A "®® ■‘?®“®® ‘h® part of ‘he 

Hnfhonties. and it was the bounden 
y the plaintiff to show this negligence 

(II 22 C. L. J. 37. 

J 2 l 4 , ■ 1’ 'y- (1900) 111; 9 Ind. Dec. (n. s.) 

^-^(3) 85 Ind. Cas. 241; 39 B. 191; 16-Bom- L. R. 
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very satisfactorily. After making some 
observations on the evidence the learned 
Judge remarks: “I think the plaintiff lia.s 
not discharged his onus satisfactoriJv ” We 
are of opinion that this view is incorrect in 
law and that the burden of proving want of 
negligence is on the defendant. 

The onus of disproving negligence being 
on the defendant, the next question for con¬ 
sideration is, whether he has been able to 

h!!! 11'“®. •''ssunie 

that the delay in the delivery of tlie bale 

was due to plaintiff s negligence firstly in 
not seeing that the bale was properly labell¬ 
ed before despatch by the Goods Clerk and 
secondly in not responding to the call of the 
Kailway to come and identify an odd bale 
found lying unclaimed at Armenian Ghat. 
Ihis neglect on the part of tlie plaintiff may 
affect the measure of damages and the prin¬ 
ciple on which they should lie assessed but 
cannot_ exonerate the defendant from the 
legal liability of disproying his negligence. 
1 he lower Courts have furtlier assiune<l 
that the mistake must have been due to tlie 
rush of work at Puja time and to the pro¬ 
bability of the plaintiff’s man either refus- 
ing to identify or making a mistake in iden- 
tif} ing the bale at the time of delivery to 
the Railway.Authorities at Armenian Ghat 
There is no evidence in support of these 
surmises and the case ought not to be decid¬ 
ed upon susiiicions or suppositions in the 
absence of proof. When a carrier receives 

goods under a contract of carriage he can¬ 
not shake off his statutory liability under 
s. 151 of the Contract ^Vet by pleading pres¬ 
sure of ^vork or avoidable accident. As to 
the plaintiff’s man making any mistake 
when he was handing over the bales to the 
Railway for transmission there is absolutely 
no evidence on this point. In the above 
view, we hold that the defendant has failed 
to discharge the onus that lies on him of 

proving want of negligence on his part, as 

the defendant has offered no other explana¬ 
tion for the delay in delivery. On the evi¬ 
dence there is no reason to disbelieve the 
fact that the plaintiff's man did, as a matter 
of fact deliver, 9 bales to the Clerk who 
gave a Railway receipt for the same. The 
question then arises whether any damages 
for loss of market were due and if so on 
what principle are they to be assessed. The 
plaintiff has claimed damages on the diff¬ 
erence between the price he paid for 
the bale in the market and the price 
of such cloth on the day when it was 
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delivered to the piaiiititT, namely, the 20th 
Xovemher. We think llial he is not entitl¬ 
ed to calculate daniaues uu this basis. The 
law as to intMsmc oi’ damages in a case 
like tlie present is thus summarised in Addi- 
sion on ('onti'ucls, lltli lulition, page 1072; 
“Clencrallv speakine: when a carrier fails 
to deliver articles of merchandise in the 
ordinary course, and the goods come to a 
fallen market, the ditYerenee between the 
marketable value of the goods at the time 

thev would have been sold if thev had been 
• « ^ 

carried according to the contract, and their 
marketable value at the earliest period at 
which tliey could have been brought to the 
market after the delivery to the consignee, 
will he tlie measure of damages recover¬ 
able." Under s. 70, Ifxplanalion. of the 
Contract Act, in estimating tlie lo.ss or 
damage arising from a lireacli of contract 
the means which existed of remedying the 
iiiCDiivenieiice caused by the n(m i)erform- 
ance of the coni rad must be taken into 
account. The facts found by tlie Courts 
below are that the lhailway Authorities were 
using their best endeavours to trace out the 
missing bale, that the Goods Supervisor at 
the Armenian Ghat Station wrote on the 
9Lh October 1918 to the plaintiff to help 
the defendant to trace out the missing 
bale to which the plaintiff did not respond, 
that the plaintiff did not up to the :ast 
momentsupply the Railway Authorities with 
his identifying marks and description to 
enable the defendant to find out whether 
the odd bale found at Armenian Ghat at 
tlie end of September was the missing bale 
and that after due enquiry on 14tli Novem¬ 
ber 1918 the Railway Authorities learned 
that that particular bale belonged to the 
plaintiff and desi)atched it at once to the 
plaintiff. On these findings we think that 
the delay in delivery is parUy due to the 
unjustifiable conduct of the plaintiff, of 
which he cannot in justice and fairness take 
advantage. In our judgment the justice 
of the case requires that the last day of 
which the market value should be taken into 
calculation ought to be the day on which 
the plaintiff would in ordinary course have 
received the goods if he had complied with 
the request contained in the letter of the 
9th October 1918. The learned Judge 
believes that the letter reached the plaintiff 
which must be on the 10th October. Had 
he attended to it immediately the bale 
<»nld have been despatched on 11th and de¬ 
livered to the plaintiff on the 14th October. 
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The plaintiff is, therefore, entitled to dama¬ 
ges calculated at the difference, if any, in 
The market price of the goods on the 24th 
September 1918 when the other bales of the 
same consignment were delivered and that 
on the Tllh Octoijer 1918. 

The result of the foregoing considera¬ 
tions is that the appeal succeeds in part^ 
the decree of the Court below dismissing 
the plaintiff's suit is reversed and the 
plaintiff's suit is decreed to the extent and 
in the form above indicated. The case will 
be remitted to the First Court for ascertain¬ 
ing the Amount, if any to which the^ plaint¬ 
iff may be entitled according to this judg¬ 
ment. Parties will be at liberty to adduce 
further evidence to prove market rates on 
tlie 21tix September 19lS and the 14th 
October 1918 but for no other purpose. 
Costs will abide the result. 

X. K. Appeal allowed in part. 

Case rtnmndcd. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 320 of 1'j23. 

August 4. 1924. 

Present: —^Ir. Justice Kanhaiva Lai. 
PARBHU DAYAL SINGH and another— 

Plaintiffs—Appellants 

versus 

TIRBHUWAN. SINGH and others— 
Defendants—Respondents. 

Civil Procedure Code (Act V of lOOli), 0. IX, rr. 

.S'- Cojitract Act (IX of m2), s. 4-? Dismissal of suit 
for default in absence of some de fendants, effect of~^ 
Fresh suit, whether maintainable-'Joint tenants, liabit^ 
ity of, for rent, nature of--Suit against some 
ants dismissed, whether can he continued against 
others. 

Under r. 8 cif O. IX of the C. V. 0. the law con¬ 
templates a partial or a total diemissal of a suit for 
the default of tJie plaintiff, and in eitlier case it 
precludes the plaintiff from bringing a fresh suit in 
respect of th« same cause of action. But a fresh suit 
in respect of the same cause of action against defend¬ 
ants who were absent on the date of the dismissal of 
the suit is not biured. [p. 789, col. 2.] 

Bukharain v. Ramji, 23 Ind. Cas. 878; 10 N. L. R. 39, 
relied on. 

The liability of joint tenants for the payment of 
rent is joint and several and the effect of section 43 of 

Contract Act is to exclude the right of any one of 
joint tenants to claim to be sued along with hia co- 
tenants, and a judgment obtained against some only 
of the joint tenants, which remains unsatisfied, is no 
bar to a second suit on the contract against the other 
joint tenants, [thtd.] 
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Muhammad Askari V. Radhe Ram Singh, 22 A. 307; 

A. W. N. (IDOJ; 73; 9 Ind. Dec. (n. s.) 1236, Abdul 
Aziz V. Basdeo Singh, 17 lud. Cas. 89; 34 A.GOl; 10 A. 
L. J. 183,‘/oj/Goi»iHd Lahav. Moninatka NathBaner- 
7 ‘ee, 35 0. 580, and .Wooic/ia«i V. Alwar Chetty, 2^ lud. 
Cas. 303; 39 AI. 518; 17 M. L. T. 449. relied on. 

Second appeal from the decree of the Dis¬ 
trict Judge, Ghazipur, dated the 1st 
December 1922. 

Mr. U. S. Bajpai, for the Appellants. 

Mr. P. L. Banerji, for the Kespoiidents. 

JUDGMENT. —This appeal arises out 
of a suit for arrears of rent for 1326 to 
132SF. A previous suit was brought for 
arrears of rent for the same period against 
the present defendants. One of the de¬ 
fendants, Tirbhuwan Singh, attended on 
the date fixed for its hearing but lie filed 
no defence and was not examined. Tlie 
plaintiffs and the other defendants were 
absent. The suit was, therefore, dismissed 
for default. 

The sole question for consideration in* 
this case is whether the present suit is 
maintainable in respect of the same cause 
of action under O. IX, r. 9 of the C, P. C’. 
The Courts below have dismissed tlie 
claim, holding that the plaintiff was pre¬ 
cluded from bringing a fresh suit in 
respect of the same cause of action, be¬ 
cause one of the contesting defendants had 
attended, when the suit was dismissed for 
default. Order IX, r. 3,days down that where 
neither party appears, when a suit is 
called on for hearing, tlie Court may make 
an order that the suit be dismissed. But 
such a dismissal does not preclude the 
plaintiff from bringing a fresh suit for 
the same relief subject to the law of limita¬ 
tion against the same dofendont. So far 
as the defendants, Makimdi Singh and Dip 
Naraiii Singh, were concerned, it may well 
be said that neither party appeared when 
the suit was called on for hearing: and as 
against them the dismissal was one for 
default of both the parties. As regards 
Tirbhuwan Singh, tlie Court ought to have 
either taken his defence or asked liim 
whether he admitted the claim or denied 
it. The rent claimed was fixed in a previ¬ 
ous proceeding between the parties under 
8, 36 of the Agra Tenancy Act (C. P. Act 
II of 1901). If Tirbhuwan Singh admitted 
his liability, it was open to the Court 
under O. IX, r. 8, 0. P. C., to have decreed 
the claim as against him in accordance 
with that admission. If he denied it, the 
suit was liable to be dismissed against him 


for default with the consequence men¬ 
tioned in O. IX, r. 9 of the C. P. C\ TJie 
law contemplates a partial or a total dis¬ 
missal of a suit for the default of the 
plaintiff under r. 8 and in either case it 
precludes the plaintiff from bringing a 
fresh suit in I’espect of the same cause of 
action. But as pointed out in Bakharam 
V. kamji (1) a fresli suit in respect of tlic 
same cause of action against the defendants, 
who were absent, is not barred. 

The rent claimed was due in i-espcct of 
the joint tenancy and could have been 
recovered umler s. 13 of the Indian Con¬ 
tract Act (IX of 1872) fixuii anv one or 
more of the joint inoinissors. As laid down 
ill Muhammad A.skari v. Budhe Ram Singh 
(2) the effect of s. 13 is to exclude liie 
right of a joint contractor to claim to be 
sued along with his co contractors; and a 
judgment, obtained against some only of tlie 
joint'contractors and remaining unsatisfied, 
is no bar to a second suit on the coiitract 
against tlie other joint contractors. In 
A/a/a/ Aziz V. Basdco Sin</h (3) it was 
similarly held that the liability of the 
joint holders of a fixed rate tenancy for 
the payment of rent was joint and several; 
and the failure of a plaintiff in a suit foi’ 
rent against several fixed rale tenants 
jointly to lu'ing upon the record the re¬ 
presentatives of a deceased tenant was no 
bar to the continuance of the suit against 
the remaining defendants. In Jay Go- 
bind Laha v. Motnaalha Xufh. Banerjee 
{■!) and Moolchand v. ^ihrar Ghetiy (5) a 
similar view was taken. Jn fact it was held 
in tlie latter case that a release by the 
decree-holder of .some joint (lebtors from a 
liability under the decree dirl not operate 
as a release of the other judgnient-dobtors 
from their liability. 

The plaintiff is, therefore, entitled to re¬ 
cover the whole rent from the remaining 
defendants, Makimdi Singliand DipNarain 
Singh, each of whom was jointly and sever¬ 
ally liable for the whole arrears claimed 
as much as the defendant Tirbhuwan 
bingh, against whom the claim was some¬ 
how or other dismissed for default. This 
appeal must, therefore, be allowed and the 
claim of the plaintiff will stand decreed 

(1) 23 Ind. Caa. 878; 10 N L. R. 39. 

(2) 22 A. 307;A. W. N. U-OOj 73; 9 Ind. Dec (a s) 

1230. ■ ^ 

(3) 17 Ind. Ta?. 89; 34 A. 004; 10 A. !. J 1^3 

(4) 33 C. 580. 

(5) 29 Ind. Cas. 303; 39 M. 548; 17 M, L. T 449 
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^vith costs here and liitlierto against the 
defendants, Makundi Singh and Tirbhmvan 
Singh, who will bear their own costs 
throughout. Tiie defendant Tirbhuwan 
Singh, against whom the claim stands 
dismissed, will get his separate costs, if 
any, from the plaintiff-appellant in all the 
Courts. 

z. K. Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 922 

OF 1922. 

July 10, 1924. 

Present: —Mr. Justice Suhrawardy and 

Mr. Justice Duval. 

Sreemutty KRISHNA KAMINI DASI 
Shebait of Sri Sri RADHA MADAN 
MOHAN JEW DEB THAKUR— 
Defendant No. 3— Appellant 

versus 

Kumar PRATAPENDKA CHANDRA 
PANDEY— Plaintiff and NALINI 
MOHAN GHOSH and another— 
Defendants Nos. 1 and 2— Respondents. 

Bengal Tenancy .-Icf (VIII of ISS5), s. 167—En¬ 
cumbrance, annulment of —Se?Tice of notice, proof of. 

It is imperative on a person asking for the annul¬ 
ment of an encumbrance under s. 1G7 of the Bengal 
Tenancy Act to prove due service of notice, [p. 701, 
col. 1-1 

Profulla Nath Tagore v. Shital Khan, 47 Ind. Cas. 
97; 22 C. W. N. 788 and Radhey Koer v. Ajodhya Das, 
7 C. L. J. 262, followed. 

The mere production of the order-sheet of the 
Collector is not sufficient to prove due service of notice 
within the meaning of s. 167 of the Bengal Tenancy 
Act. [ibid.] 

Appeal against a decree of the Addi¬ 
tional District Judge, Murshidabad, dated 
the 31st of January 1922, affirming that 
of the Subordinate Judge of that District, 
dated the 13th of December 1920. 

Babus Ram Chandra Mazumdar and 
Tarakesivar Pal Cha^idhury, for the Appel¬ 
lant. 

Babu Bankim Chandra Mukherjee^ for 
the Respondents. 

JUDGMENT.—The suit out of 
which this appeal has arisen was brought 
by the plaintiff for possession of two 
fisheries appertaining to the darputni right 
in some mouzahs purchased by the plaint¬ 
iff at a sale in execution of a rent decree. 
^ Ihe plaintiff took possession of thos^ 
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fisheries along with the other properties 
purchased by him on the 9th June 1915. 
On the 3rd December 1915 he applied to 
the Collector under s. 167, Bengal Tenancy 
Act, to annul the encumbrance held by 
the defendants in respect of those fish¬ 
eries. The appellant (defendant No. 3) had 
set up a sepuini right under the darputni 
which the plaintiff wanted to avoid. The 
notice was served by the Sub-Divisional 
Officer. Subsequently when the plaintiff 
discovered that there was no strict com¬ 
pliance with the provision of s. 167, 
Bengal Tenancj^ Act, he filed a second 
application on the 5th August 1918 and 
notices were again served on the defendants. 
The present suit is by the plaintiff for 
recoveiy of these jalkar. The defence was 
that the defendant was not personally 
liable as she had endowed the jalkars in 
favour of a Thakur. There was objection 
as regards the jurisdiction of the Court; 
and it was submitted that the defendant’s 
seputni was not an encumbrance but was 
a protected interest. Lastly it was urged 
that the seputni right was not legally 
annulled and that the notices given by 
the plaintiff were not legal. The plaint¬ 
iff’s claim in respect of one of the jalkars 
called Naugra Buran was dismissed. His 
suit with regard to the jalkar masua was 
decreed by both the Courts below. The 
defendant No. 3 who was the appellant 
in the Court below has appealed to this 
Court on three grounds. In the first place, 
she has urged that the plaintiff has failed 
to prove his title to the jalkar. With 
reference to this objection the First Court 
has observed that it is alleged in the 
plaint that the jalkar masua is within 
the above mouza and there is no denial 
on this point in the wTitten statement. 
The learned District Judge has also pio- 
ceeded on the defendant’s written state¬ 
ment and found that the plaintiff was 
clearly entitled to the jalkar. The appel¬ 
lant urges that want of denial on the 
part of the defendant does not create title 
in the plaintiff and that it was the duty 
of the plaintiff to prove his title to the 
jalkar. It should be mentioned in this 
connection that the defendant as sepuinidar 
under the durpatni purchased by the 
plaintiff is in possession of the fishery* 
We fail to see on what ground she can 
object to the plaintiff's claim as the 
holder of the superior interest. It appears 

from the judgments of the Courts below 
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that this point was not seriously pi’essed 
and there was no discussion on it. 

The second contention of the appellant 
is that notice under s. U)7 was served more 
than a year after the confirmation of sale. 
This is based upon the fact that the first 
application of the plaintiff was considered 
infructuous inasmuch as notice was 
served bj' the Sub-Divisional Officer not 
specially empowered under s. 167. Ad¬ 
mittedly the first notice was served within 
a }*ear of the date of the plaintiff’s obtain¬ 
ing possession of the jalkar. The plaint¬ 
iff, therefore, complied with the provisions 
of s. 167 and a.s tlie learned Judge has 
observed, the plaintiff is not responsible 
for the subsequent conduct of the Sub¬ 
ordinate Officer of the Collector in issuing 
the notice. Apart from that we find tliat 
by a notification published in the Cul- 
cutta Gazette dated the 7th January 1915 
all the Sub-Divisional Officers of places 
to which the Bengal Tenancy Act applies 
were empowered to issue notices under 
s. 167. Then again both the Courts have 
found, and we see no reason to differ 
from them, that the application made by 
the plaintiff on tlie 5th August 1918 was 
virtually asking the Collector to issue the 
notice in pursuance of the plaintiff’s 
application of the 3rd December 1915, 
and the notice that was issued before the 
number of the first application. We do 
not think that there is any substance in 
this objection. 

The third point is with reference to the 
opinion expressed by the learned District 
Judge that the service of notice was suffi¬ 
ciently proved by the production of entries 
in the order-sheet stating that the notices 
had been duly served. As a ])roposition 
of law this opinion of the learned District 
Judge is open to criticism. It has been 
held in several cases that a mere produc¬ 
tion of the order-sheet is not sufficient 
to prove due service of notice and for 
good reason as under s. 167, Bengal Tenancy 
Act, the encumbrance shall be deemed to 
be annulled from the date on whicli the 
notice is served. That makes it impe¬ 
rative on tlie plaintiff asking for the 
annulment of an encumbrance to prove 
due service of notice and in the absence 
of such proof the cause of action fails. 
See the cases of PrafuUa Natk Tagore v. 
Shital Khan (1) and Radhey Koer v. 
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Ajodhya Das (2). Now in this ca.se it 
appears tliat iu the written statement no 
objection was taken with regard to tlie 
service of notice. Tlie only ohjectioii 
taken was that tlie notice £;iven bv tlic 
plaintiff was illegal. There was no issue 
on the question of the service of notice. 
The portion of the 6th issue which runs 
as follows: ‘‘Has it been legally annulled 
hy the plaintiff” lias reference to the 
objection of the defendant on the ground 
that the notice was not .served within one 
year from the date of sale. The learned 
Subordinate Judge of the First Court has 
observed. “The defendants’ objection is 
that the notices are not legal. Service 
of notice is not denied.” He goes on to 
discuss the objection witli regard to the 
issue of notice within a year from the 
date of sale and he ends hy saying that 
the objections taken by the defendant on 
the ground that notice was not issued 
within a year and that the notice was 
signed by the plaintiff’s ammukh- 
fear and not hy the plaintiff fail 
and tlie issue is decided in the plaintiff’s 
favour. It is, therefore, manifest that the 
only objection with regard to the notice 
that was urged before the First Court was 
with regard to the plaintiff's application 
under s. 167 not being within time and 
secondly, that the notice was signed by 
the plaintiff’.s ajumuklitear. No issue was 
joined with regard to the service of notice 
and there was no sufficient evidence directed 
to this point. If this objection were 
taken directly and an issue framed in 
respect of, it would not have been very 
difficult for the plaintiff’ to prove service 
of notice through his men and other 
evidence that might be available. Though 
we do not agree with all the reasoning 
of the learned Judge of the Court below, 
we think that the decision arrived at by 
him is correct. 

All the points taken by the appellant 
having failed this appeal is dismissed 
with costs. 

z. K Appeal dismissed. 

(2) 7 C. L. J. 262 


^1) .47 Ind. Cw. 97; 22 C. W, N. 788, 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civic Appeal No. 338 of 1923. 

December 8, 1924. 

Presevt '— Mr. Dalai, J. C. 
NACESUAU AND OTHERS—Plaintiffs— 

Appellants 


versus 

DARSHAN AND OTHERS—Defendants 

—Respondents. 

Cinl I'rvct'diivr Codf (Ac^ I of lOOS), }^. II. hx})!. 

yi--Uin'!i' itnnilii — I’orlidi'U. .•mit fur, l>ii onr 

iin’inl)cr of fainU\j- Tics j\nUc;Ua. 

A .‘iuil ILr 1>\' n incml'ci' of a joint Hindu 

fainilj'. 1'' all the iiu'iiiltcrs of llic faniil.v aic 

made i>”>bcs and in wldch all matters in dispute 
InTweca the ineiahcrs of the family ai'* itecicled, iiiusl 
l)e regartlod as a suit Lroughl Ly the plaintifi in his 
representative capacity under JCxid. VI, s. 11 of 
the C. P. C., and all matters decided in .the sjiit 
operate as ns jtdicata between the different members 
of the family. 

ParsoKim Rao Tantia v. Radha Rai, G Ind. Cas, 
602- 32 A. -IG9; 7 A. L. J. 151 and Gandkarp Sintjh v. 
h^rmal Singh, 51 Ind. Cas. 325; 22 O. C. 3L0: G O. L. 
J. 529, relied on. 

Appeal against a decree of the Sub- 
Judge, Fyzabad, dated the 14th August 
1923, modifying that of the Probationary 
Munsif, Sultanpur, dated the 29th March 
1923. 

Mr. Rajeshxvari Prasad, for the Appel¬ 
lants. 

Mr. Bishambhar N<(th, for Respondents 
Nos. 1 to 8. 


JUDGMENT.— Nageshar and liis 
nephews Rup Narain and Nand Kishore 
sued for possession of certain propeities on 
the ground that they were joint family pro¬ 
perties. The properties in suit were of 
three kinds : — 

(1) properties identical to those which 
were tlie subject of a suit brought by Ram 
Kalap, defendant No. 9 and nephew of 
Nageshai’, in 1919 which resulted in a 

decree; 

(2) properties omitted from that suit; 

(3) properties of Gajadhar uncle of 
Nageshar. 

The Trial Court held that as regards pro¬ 
perties No. 1 the suit was res judicata and 
the plaintiffs were entitled to succeed on 
the basis of the decisions in the suit of Ram 
Kalap, that as regards properties No. 2 they 
were not proved to belong to the family, 
and that as regards No. .3 the finding was in 
three parts. Gajadhar had a daughter 
Musammat Rajwanta to whom he had gifted 
certain specific properties of his own. Tliese 
properties became her istridhan and the 

TrlM CJouTt pointed out that Nageshar had 


not proved that he was the heir to Mwsam- 
viGt Rajwanta’s istridhan property. As 
regards the rest of the property left by 
Gajadhar it held that the contesting defend¬ 
ants No. 1 to 8 had been in adverse posses¬ 
sion and the plaintiff Nageshar had not 
been in possession within the period of 
limitation. 

Another ground was that Nageshar had 
not proved himself to be the next heir to 
property of Gajadhar on the death of 
Musannnat Rajwanta. 

On these grounds it decreed the plaint¬ 
iffs' suit as to their share in properties 
No. 1 and dismissed tlie rest of the suit. 
The i)!aintiffs appealed and the defendants 
objected by way of ai)peal. The plaintiffs 
appeal was di.smissed and the contesting 
defendants’ appeal was allowed. 

The plaintiffs have, therefore, appealed as 
regards all the three properties here 

This is a second appeal. As regards pro¬ 
perties No. I, I agree with the Trial Court 
that the matter is res judicata. The pres¬ 
ent plaintiffs were defendants in the other 
suit and so were the contesting defendants 
of the present suit. All the matters in dis- 
• pute between the members of the family 
and joint ouneis were de(.‘ided in the first 
suit and tlmse decisions are now l>inding 
on tlie contesting defendants. Practically 
Ram Kalap’.s suit was one in his repre- 
.sentative capacity under Kxpl. VI to 
s. 11. In a i)rf)per decree tlie Court ought 
to liave separated iu that suit the shares 
of the plaintiff of the present suit. Those 
issues cannot now ]>e re-opened. The learn¬ 
ed Counsel for appellants referred to the 
cases of Parsi)tam Iia>> Tantia v. Rudha 
Bat (1) and (jandharp Singh v. Nirmal 
Singh (2). The principles enunciated in 
those rulings as governing the cases of 
partition apph’ here and the matter in dis¬ 
pute between the plaintiffs and the con¬ 
testing defendants here is covered by the 
provisions of s. 11. The Trial Court's decree, 
therefore, with regard to those properties 
shall be restored. 

As regards the other properties Ram 
Kalap omitted them from his suit. This is 
strong evidence of the fact that these pro¬ 
perties did not belong to the family of joint 
co-sharers. The plaintiffs themselves have 
urged that Ram Kalap must be taken to 
have sued in his representative capacity and 
the plaintiffs who were defendants in the 

(1) 6 Ind. Cas. 692; 32 A. 469; 7 A. L. J. 451. 

{2) 54 Ind. Cas. 325; 22 O. C> 300; 6 O. h. J. 529- 
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former suit did not object to the omission 
of these properties from Kam Kalap’s suit. 
I hold that these properties do not belong 
to the family and that the piaintiiYs liave no 
share therein. 

As regards (lajadhar’s property the ap¬ 
pellants' learned Counsel admitted that the 
plaintiffs had failed to prove that they were 
istridlian heirs ot Musammat Rajwaiita, so 
the appeal must fail with respect to the 
property included in the deed of gift in 
favour of Rajwanta. He pressed his appeal 
with respect to the balance of the property 
of Gajadhar only. On tliat )^oint I hold 
the Subordinate Courts to be correct. Defend¬ 
ants Nos. 4, 0, 7 and had no rigid to 
succeed to Gajadhar s property on tlie death 
of Musaimnat Rajwanta and they are also 
in possession of specific lots of this pro¬ 
perty. It cannot, therefore, be said that some 
of the heirs of Gajadhar on the death of 
Musammat Rajwanta are in jiossession on 
behalf of other heirs. The principle does 
not apply here that the possession of a co¬ 
sharer cannot be adverse. When defendants 
Nos. 4, 6, 7 and 8 took possession of portions 
of the property they must have done so 
adversely, and similarly the other defend¬ 
ants could not have taken possession of 
the property as co-sharers but must have 
done so adversely. As this is my finding I 
need not refer to the third reason given 
by the Subordinate Courts for dismissing 
the plaintiffs' suit with respect to Gaja- 
dhar’s property. 

In the result I restore the decree of the 
Trial Court in favour of the plaintiffs with 
proportionate costs of all the Courts. 'I'he 
rest of the appeal is dismissed with pro¬ 
portionate costs of all the Courts. 

z. K. Appeal partly accepted. 


CALCUTTA HIGH COURT. 

Appeal prom AppblIvVte Decreu No. 1058 

OF 1922. 

July 30, 1924. 

Present:—Uv. Justice Suhrawardy and 

Mr. Justice Duval. 

KASEM SHEIK axu others— 
Defendants—Appellants 

versus 

TARaKESWAR DUTTA AND ANOTHER — 
Plaintiffs—Respondents. 

Binyal Tenancy Act (VIII of 1885), as. 21, 178, 17\> 
^andlord and tenant—Construction of lease—Fixed 
Tdte tenancy — Contract, freedom of. 


Sect ion 178 of the Bengal Tenancy Act was enacted 
m ord.-r to safeguard the iiiterest.s nf mii/at.'i. The 
scope of that section is to prevent certain' conlracts 
hetween landlord and tenant, the eftect of which mav 
bo ti) place tlie ruiyat out of the protection anorded 
to lain by tlie Bengal 'I’enancy Act. TJiercfoie no 
contract l)ctwcen a landloj-d and tenant can override 
the express terms of the A<“t. [p. 7J)1, col. ].] 

An agreement the eti'ect of \vhicji is to prevent a 
tenant who is a .settled raiyut of a village from 
acquiring a right of occuj)ancy under s. 21 of the 
Bengal Tenancy Act falls withuilhe i)urview of s ITS 
of the Act and is void, [ioid.j 

\\ here the crt'ecl of a Icabiiliijat and an agreement 
executed .simultaneously was that the plaimfir let out 
cerlani land to the defendant as a k.iiini Jama wliich 
appean-l to b> heiitable. ami there ucre (Mvenanis 
in the kaloilinfii which rc.'liained the (<‘nant fjom 
excavating a pomi or tank and cutting fic.-.x, nnd thr 
tenant agreed to pay ad<litional rent lorany addiii,.iial 
ari'a tiiul may ijc found by measurement in his jio.s^ics- 
sion lull was not to be entitled to claim r(*dncti<'n of 
p'Uf for <liminuti(ai in area, and al.so undertook to i>ay 

sum that might 1 h- assesse<l by tlic 
original of the Jam! or l>y the (ioveinine’nt 

Utrld, (If (hat the cllect of the documents \\'as to 
create a permauenl inuLurrori tenaiu v and that the 
lease was, therefore, governed by s. 17'Jof the Bengal 
Tenancy Act ; [la 7t)i, col. ^ 

(2) that it was, therefore, open to tlie i>arties to 
enter into a contract on any terms agreed upon bv 
them, for instance, that the deleiidant sliouid vacate 
tiu* land oil receipt of a certain sum agreed upon by 
the parties. [lin'd.J ^ ^ 

(Jolam Rahman Misiri v. Gurudas Kundu C/wu- 
dhury, 70 Ind. Cas. obO; 38 (’. L. .1, 3o0- (1023) \ I U 
(P.) 503. f-.llowed. 


Appeal against a decree of iJie Judge 
Jessore, dated the 20th of February, 192*^' 
reversing lliat of the Munsif, Second Court 
at Magura, dated the 4tli of Feijruary, 1921. 

Rabus Mohendra Nath Ray and Hamaati 
Sarkar, for the Appellants. 

Babus Bh-eswar Bagchi and Kavendva 
Chandra Basil, for the Respondents. 


JUDGMENT.— Tliis is an appeal from 
a suit brought by the plaintiff-respondents 
for enforcement of the terms of an agree¬ 
ment embodied in a registered agreement 
and a kabuliijat executed by the parties on 
the 24th Aswin 1319. By this contract 
the plaintiffs leased out a certain jama to 
the defendant as kaimi at the rate of Rs. 2 
per higha. In the agreement executed by 
the defendant in favour of the jdaintiff 
there is a clause that if the plaintiffs return¬ 
ed to tlie defendants a sum of Rs. 300 which 
the defendants had paid to the plaintiff as 
premium on account of the lease the defend¬ 
ants would vacate the land in their favour. 

The plaintiff's case is that they offered 
this sum of money to the defendant several 
times but he refused to accept it, and, there¬ 
fore, on the terms of tiie agreement betiveen 
the parties they brought this suit to enforce 
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the contract embodied in this agreement, is not correct. Bat we think that the decree 
The Court of first instance found for the passed b\' the learned Judge may be 
defendant and dismissed the suit holding tained on another view of the case. The 
that the agreemtuit and the ^•afc»//yrtf were two documents taken together consti^e 
not simullaneons, and that the contract a contract to the following effect. The 
between the parties was in contravention plaintiff lets out the land to the defendant 
of s 178, Bengal Tenancy Act, and, therefore, as a kaimi jama which means a permanent 
l)ad and not legally enforceable. The tenancy. There are also expressions in the 
plaintiffs appealed and the District Judge document making it heritable. With 
has reversed the decision of the lower Court gard to the rent, the rate is fixed at Rs. J 
and decreed the plaintiffs'suit on the view per bigha. There are restrictive covenant 
lie has taken of the contract which in his such as the defendant will not be entitled 
opinion does not contravene the provisions to excavate a pond or tank or to cut trees, 
of s. 178, Bengal Tenancy Act. The learned The tenant further agrees to pay additional 
Judge found that the two documents were rent for any additional area that may be 
written out and executed at one and the found by measurement in his possession 
same time and, therefore, together constitut- but shall not be entitled to claim r^uction 
ed a contract between the parties. He of rent for diminution in area. He also 
meets the argument of the defendant that undertook to pay in future^ sum that 
the contract (contravenes the provisions of might be assessed by the original of 

s. 178 of the Bengal Tenancy Act which the land or by the Government. The enUre 
prohibits any agreement the effect of which contract leaves no doubt in our that 

will be to prevent the acquisition of an what the parties intended was to nx the 
occupancy right or to entitle a landlord to rent in perpetuity at a certain rate. Uur 
eject a tenant otherwise than in accordance view is supported by the case m Golam 
with the provisions of the Bengal Tenancy Rahaman Mistrx v. GurdasKundxi Chovdhry 
Act, by saying that there was no occupancy (1). The contract there, was very similar 
right in existence on the date of the agree- in terms to the contract in the present 
ment, and, therefore, the agreement could case and it was held tliere that the restrict 
not operate to destroy that right or to entitle ed covenants such as nientioned there dKl 
a landlord to eject a person who was not not prevent the tenancy from being regard- 
his tenant at the time W’hen the contract ed as a tenancy at a fixed rate of rent. Ihe 
was entered into. This, in our opinion, is result, therefore, is that by the contract a 
loo narrow a construction of s. 178. That permanent moA*arari tenancy as created m 
section was enacted, as has been observed favour of the defendants such bemg the 
in several cases, in order to safeguard the routine of the lease is governed by s. 1 » 

interests of raiyats. The scope of that Bengal Tenancy Act, under which the 

section is to prevent certain contracts bet- plaintiff and the defendant were at liberty 

ween landlord and tenant, the effect of to enter into a contract on any terms agreed 

which may be to place the raiyat out of the upon by them. The plaintiffs are, therefore, 
protection afforded to him by the Bengal entitled to sue for specific performance of 
Tenancy Act. It, therefore, enacts that the the contract, namely, that the defendants 
rights conferred by the Bengal Tenancy should vacate the land on receipt of the 
Act upon the raiyat cannot be destroyed agreed amount. It has been found by both 
by means of any agreement; in other words, the Courts below that the plaintiffs offered 
no contract between landlord and tenant can this amount to the defendants several times 
override the express terms of the Bengal before the expiration of the period mention- 

Tenancy Act. The effect of the present ed in the contract. In the view that we 

a"reement is to prevent the defendant who have taken in this case, as stated above, it 
has been found to be a settled ruiyaJ of the is not necessary to consider most of the 
village acquiring the right of occupancy other points that have been raised by the 
in the lan(J in suit under s. 21 of the Bengal learned Vakils on both sides. 

Tenancy Act. The view, therefore, taken One other point has been raised which 
by the learned Judge is that because at the requires consideration and that there is a 
time when the agreement w’as entered into stipulation that if the defendants do not 
,th^re was no right in the defendant, the vacate the land according to the contract, 
Agreement could not in any sense contravene (d re ind. Cas. 586 ; 38 C. U J. 350; (1923) A. I. Jt. 
the provisions of s. 178, Bengal Tenancy Act, (C.) 505. 
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they will be liable to pay Rs. 300 to the 
plaintiffs. It is argued that this amount 
should be considered as a penalty. It is 
found that since the defendants occupied 
the land they never paid rent and unlaw¬ 
fully refused to give back the land to the 
plaintiffs. On these findings and taking all 
the circumstances of the case intoconsidei’a- 
tion we do not think that the amount of 
compensation Rs. 300 is excessive 
We accordingly dismiss this appeal with 
costs. 

z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 371 of 1922. 

February 7, 1923. 

Present: —Mr. Justice Campbell. 
BANWARI LAL and others—Plaintiffs— 

Appellants 

versus 

SHEO CHAND— Defendant—Respondent. 

Evidence Act {I of I87J),s. 42 —Incidental remarks 
in judgment concerning properly not in dispute, u'ke^ 
ther admissible. 

The fact that a judgment is relevant under s. 42 
of the Evidence Act would not render remarks made 
in that judgment incidentally about property which 
was not then in suit, admissible in evidence in a sub¬ 
sequent suit. [p. 795, col. 2.J 

Second appeal from a decree of the 
District Judge, Karnal, dated the 30th of 
August 1921, reversing that of the Munsif, 
Firat Class, Jhajjar, District Rohtak, dated 
the 13th May 1921. 

Mr. Manohar Lai, for the Appellants. 

Mr. Shamair Chand, for the Respondent. 

JUDGMENT. —The suit from which 
this second appeal has resulted was by five 
persons, purporting to act on behalf of the 
whole proprietary body of the village of 
KUairpur in the Rohtak District, for an 
injunction to restrain the defendant, Sheo 
Chand, another proprietor, from building 
on a plot in the village abadi which was 
asserted to be shamilat land and to be the 
site of an old chaupal. The First Court 
decreed the suit and ordered the building 
to be demolished. Tlie District Judge ac¬ 
cepted the appeal of bheo Chand and dis¬ 
missed the suit. The plaintiffs have come 
to this Court on second appeal. 

In 1914 there was a pi-evious suit by 
Sheo Chand and other proprietors against 
two other proprietors named Nanak and 
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Lala for a similar injunction restraining 
them from building upon another plot of 
shamilat land within the abadi. Tliis suit 
Avas tried by Sheikh Fazal Ilalii, Subordi¬ 
nate Judge, and was dismissed bv him 
In his judgment he remarked that the evi¬ 
dence of both sides proved that no portion 
of the village abadi land Avas left unoccupi¬ 
ed except the plot then in dispute and an¬ 
other small plot Avhich lie described He 
recorded another remark that the j)roprie- 
tors had already got the old site of the 
chaupal to build on. These remarks were 
admitted by the Courts below in tlie pre¬ 
sent suit as evidence that the site noAv in 
dispute Avas that of an old which 

had fallen doAvn before the date of Sheikh 
Fazal Ilahis judgmentof the 21st August 
1915. ® 

The judgment of Sheikh Fazl llalii plain¬ 
ly Avas not admissible in evidence to prove 
anything of the kind. The learned District 
Judge has referred to s. 42 of the Indian 
Evidence Act which enacts, that judgments 
other than those mentioned in s. 4J, are 
relevant if they relate to matters of a 
public nature releA^ant to the enquiry, and 
he considered that Sheikli Fazal Ilahi's 
judgment related to a matter of a public 
n&ture, that is to say presumably, the right 
of one co-sharer in common village land to 
deprive the rest of the village proprie¬ 
tors of the use of that land by appj-opriat- 
ing it exclusively to himself. Assuming 
that Sheikh Fazal Ilahi’s judgment falls 
AA'ithin this definition, Avhich is doubtful 
the fact would not render admissible in the 
present case remarks made incidentally 
about another plot Avhich Avas not then in 
suit.^ The proper Avay to prove that the 
site in question was unoccupied at the time 
of Sheikh Fazal Ilahi's judgment and that 
it Avas the site of a former chaupal, Avas to 
produce the Avitnessee AA'ho stated’ this to 
Sheikh Fazl llahi. The questions of law 
involved in this case cannot be decided 
until there is a finding on the facts Avhich 
is based upon evidence legally admissible 
The question of the length and nature of 
Sheo Chand’s exclusive possession of the 
land in suit is material. It was asserted in 
the plaint that he had only begun his build¬ 
ing four days before the suit was lodged 
This assertion Avas not denied in the defend¬ 
ant’s written statement and must be deem¬ 
ed to ha\'e been admitted by him. No 
doubt in his written statement he said 
that the building had been completed bv 


796 ASHUTOSH ROY r. CHAIRMAN OF THE COMRS., 


RAMPORE IJOALTA MUNICIPALITY. [85 1. C. 1925] 


the date of the -written statement, which was 
the 14th March. 1921; hut the suit Avas filed 
on the 25th February 1921, and there was 

nothing impossible in finishing a building 
of the character alleged to have been con¬ 
structed in the interval, dhere vas evi¬ 
dence, however, that he had been in exclu¬ 
sive possession previously and ^there was 
other evidence to the contrary. Ihe vera- 
cilv of the two sets of witnesses was measur- 
ed'by Sheikh Fazl Ilahi's judgment and the 
District Judge’s ultimate conclusion that 
there was formerly a chanpal on the site 

and that it fell down prior to 1915, is based 
111)011 the evidence recorded^ by the Trial 
Court read in the light of Sheikli lazl 
ilahi’s judgment. On the other hand it is 
claimed by the present appellants to have 
been shown by 8heikh Fayd llahis judg¬ 
ment that at tlie time of the institution of 
the 1914 suit the land in question was not 
in the exclusive possession of any one, and 
also that partition is impracticable ot the 

land of the village site because there is 
only this and another small plot left im- 

““iTe^objeotion to the admissibility of 
Sheikh Fazl Ilahi's judgment was raised by 
Sheo Chand in the lower Appellate Couit, 
and although he was the successful part> 
there lie has raised it again in this 
evidently because he recognises that the 
learned District Judge's decision of law on 
the facts found by him is open to attack. 
The learned District Judge has not iiieii- 
tioned the latest authorities on the points 
atTssue namely, Manji v. Ghulam ^pkam- 
^ nV and the judgment of the Division 
Bench which upheld that decision in Lettem 

Patent Appeal and 13 repoited as Mrinji 

Ghulavi Mvhammad (2). 

I accept the appeal, set aside the order of 
the lower Appellate Court and return the 
case for re-decision on the evidence on the 
record without reference to any remarks 
made in'Sheikh Fazl Ilahis judgment. 
After coming to his findings of fact the 
learned District Judge shouW. in consider¬ 
ing the authorities to guide his final deci¬ 
sion refer to the judgments mentioned above 
as well as to any others that may seem to 
him applicable to the circumstances of the 

°^In this Court the parties will bear their 

own costs. . , j 

- ^ Appeal accepted. 

il) 57 lad. C»8. ?07; 1 L. 249* 

(2) 61 Ind, Caa. 415; 3 L- 73, 3 L. L. J. <5. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 877 

OF 1922. 

August 26, 1924. 

Present: —Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Chakravarli. 
ASHUTOSH ROY —Plaintiff—Appellant 

X*€7*SllS 

CHAIRMAN OF the COMMISSIONERS 
OF THE RAMPORE BOALIA 

^MUNICIPALITY— Defendant AND another 
—Pro forma Defendant—Respondents. 

Co-sharers, rights of—Exclusive user, whetherjustifi- 
(,l—lieme(ly—Injunction—I)isci'ction of Court—High 
Court, interference hy. 

One co-sharer has no justification to clmnjfe, with¬ 
out tlie consent of his co-slmrers, tlie state of posses¬ 
sion of tlie joint pntiierty as enjoyed by the co¬ 
sharers. [p 75)8. col. I.j 

Dijendra Sarain Roy v. Purnendu iS’ai’ain Roy, 8 
Ind. Cas. 171; 11 C. L. J. 185), Ananda CVmndra v. 
Parbati \ath, I C. L. J. 198, Lokenatk Singh v, 
Dhwakeshivar Prasad ^arayan Singh, 27 Ind. Cas. 
465; 21 C. L. J. 253 and Isi'ail v. Samset Rahman, 21 
Iiid. Cas.SCl; 41 C. 430 at p. 442; 18 C- W. X. 176; 19 
C. L. J. 47, followed. 

Where a co-sharer is unreasonable and obstructs 
another co-sharer in making heneficial u.«e of the joint 
property the remedy of the latter is to seek partition 
and not to take forcible possession of the joint pro¬ 
perty to tlie exclusion oflii.s ef>-sharers. 

U'afsoTi d- Co. V Ram Chand Diitt, 17 I. A. 110; 18 
C. 10; 5 iSar. V. C. J. 5.‘)5: 5) Iiul. Dee. {s. s.) 7, disting¬ 
uished. 

The remedy by way of injunction is a discretion¬ 
ary matter but the discretion must be exercised on 
rec<'*snised principles and should not be arbitrary. 
Where the discreti<»ii has not been so exercised the 
Hijjh Dourt will interfere with the order of the lower 
Court if it is inconsistent with sound principles, 
[p. 799, col. I.J 

Appeal against a decree of the Sub¬ 
ordinate Judge, Rajshahi, dated the 17th 
of December 1921, affirming that of the 
Munsif, Boalia, dated the 31st of May 
1919. 

Dr. Saresh Chandra Sen Gupta and Mr. 
Jotindra Mohan Chowdhnry, for the Appel¬ 
lant. 

Babu Nirode Bandhu Roy, for the Re¬ 
spondents. 

JUDGMENT. 

ChakravartI, J. —This isanappealby 
the plaintiff against the Chairman of the 
Commissioners of the Rampur Boalia 
Municipality as the principal defendant in 
a suit for an injunction against the de¬ 
fendant. 

Tlie question which arises for decision 
in this second appeal relates to the rights 
of tenants-in-common, who are in joint 
possession of a certain piece of land, as 
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to the mode of enjoyment of such joint 
rights. 

^ Ihe facts which gave rise to tlie litiga¬ 
tion between the parties shortly stated are 
' 'I'hat a lank called Bakiiltala tank 
within the Municipal limits of Kaminir 
Boalia Municipality belonged in equal 
shares to the father of the plaintilf and 
the father of the pro torffia defendant 
The Municipality finding that the tank 
was insanitary, after serving the necessarv 
notices, took possession of the tank and 
nlled it up with earth at tlieir own costs 
and it is not disputed that the Munici¬ 
pality was entitled to retain possession of 
the filled up site under tlie provisions of 
s. -00 (2) of the Bengal Municipal Act, 
after it was filled up in or about the 
year 1912. The owners were called upon 
to pay tlie. costs of lilling up the tank 
and take its possession back. The plaint- 
iif paid his half share of tlie costs and 
with the consent of the Municipality in 
1916 took joint possession of the* site 
which measures about 5 in all. It is 

also not disputed that since then both the 
plaintiff and the Municipality were in joint 
possession of the re-claimed land, although 
the plaintiff alleged that he was in sole 
occupation of it. In fact tlie site was left 
vacant and nobody exercised any visible act 
of occupation or user but it was in evidence 
that the Municipality kept the place clear of 
jungles and shrubs although the plaintiff 
also claimed to have cleared the jungles 
on the lands and made exclusive user of 
some sort. The Munsif, however, found, 
to quote his own words, “thus eventually 
the plaintiff and the principal defendants 
are in the position of co-sharers in joint 
possession of the disputed land wliich was, 
in fact, patit land, without any special or 
. - cif possession by any side 

in^ the same, all these three years before 
suit, and the law of joint owners will 
apply in a case like this.” This view of 
the Munsif has been accepted by the Sub¬ 
ordinate Judge also. 

The Municipality conceived the idea of 
^J^®^^jicting houses for the accommodation 
of their sweepers on about cottahs of this 
site and when preparation for building 

^ 1 being made “All the people 

of locality headed by Hari Nath Sen” pro¬ 
tested against the action of tlie Munici¬ 
pality and the plaintiff opposed the in¬ 
tended user of joint land for accommoda¬ 
tion of methors as a nuisance to the 


neighbourhood and also on the ground 

that the site was close to his Kalibari. 

TJieAIunicipality, however, decided to i)ro- 
ceccl witli the ivoi'k and before au\’ work 
had been actually done, the present suit 
was^ instituted on the 25th September 
lj)i8 for a declaration of tlie plaintitf’s 
right and for a permanent injunction re¬ 
straining the Municipality from erectiii"* 
the jn-oposod huts and latrines for tlie 
accommodation of Mnnici]ial su'eepers and 
methors. An itd interim ininnction was 
is.sued but was dissolved on the objecfion 
of thcMefendaiits, the Municipality'. 'J’lie 
houses and the latrines were coiis(.]-uctod by 
the Municipality during the pendeny of the 
suit. 

The learned Munsif found plaintiff’s title 
and possession as I liavc stated hefore hut 
disallowed the main prayer Imt granted an 
injunction for the removal of the latrine and 
made no onler as to costs. 

On appeal by the iilaiatilf, the Subordi¬ 
nate Judge dismissed the appeal with 
costs. 


1 snail iirsc enaeavour 


--- - . V./V14 111 bCcics some 01 

the principles which arc necessarv to 
consider the determination of the question 
which arises in this case, namelv were 
the Municipality justified in bnild'iiif^- tJie 
houses on land whicli was in joint^iios- 
session, in spite of the protest of tlieir co¬ 
owner the plaintiff and if not, is tlie plaint¬ 
iff entitled to the mandatorv injunction 
prayed for. 

In the case of Dijcndra Narain Roii v 

Purnendu Xarahi Uoij (1) following the 

case of Ananda Chandra v, Parbati Nath 

(-). Ml. Justice I\lookerjee laid donui the 
rule as follows:— 

“Kach co-owner is in theory interested 
in every infinitesimal portion of the 
subject-matter and each has the ri"ht 
irrespective of the quantity of interest?to 
be in possession of every part and pai'cel of 
tlie property jointly with tlie others.” 

lathe case of LoAenat/i Sinqh v Dhwar- 
kesluoar Prasad Narayan Singh (S), it was 
laid down that “Every co-tenant has the 
right to enter into and occupy the common 
property and every part thereof, provided 
that in so doing he does not exclude his 
fellow-tenants or otherwise denj" to them 

some right to which they are entitled as co- 
tenants.” 


(1) 5Ind. Caa. 171; 11 C. L. J. 189 

(2) 4 0. L. J. 198. 

(3) 27 Ind. Oas. 465; 21 C. L. J. 253. ‘ 
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In the case of Israil v. Saviset Rahman 
('4), it was laid down: “If a co-owner with 
the tacit consentlof his co-sharer, is in the 
sole occupation of a portion of joint pro¬ 
perty, he is not entitled to change the 
nature of that possession or to use the 
property in a mode different from that in 
which it liad previously been used.” 

From the principles I have just quoted 
it follows that one co-sharer has no justi¬ 
fication to change without the consent of 
his co-tenant, the state of the possession 
as enjoyed by the co-tenants. According 
to the findings of the Courts plaintiff and 
the defendants were in joint possession 
of these 5 cottahs of land and the moment 
the Municipality attempted to take this 
land into their exclusive occupation the 
plaintiff protested. When the Municipality 
in disregard of this protest persisted in 
their determination the present suit was 
instituted. I do not see why the plaintiff 
should not be restored to his original 
position. There was no acquiescence here 
nor is there an}’^ equitable consideration 
which would justify the Court to refuse to 
give the plaintiff his just right. 

The Courts below seem to think that 
the objections of the plaintiff were not 
reasonable. Is the plaintiff bound to justi¬ 
fy the validity of his objections or to 
suit the convenience of his co-tenant ? It 
w'as not his business. In the circumstances 
of this case, it appears to me that the objec¬ 
tions of the plaintiffs were not mere fanci¬ 
ful. He had a right to insist that his own 
property should not be put to an use 
which was repugnant to his feelings, and 
in fact the whole neighbourhood objected 
to the erection of those houses. In case a 
co-sharer is unreasonable and obstructs 
his co-tenant in making beneficial use of the 
joint property, the remedy of the tenant- 
in-common is to seek partition and not to 
take forcible possession of the joint pro¬ 
perty to the exclusion of his co-sharers. 

It has been argued by the learned Vakil 
for the respondent on the authority of 
the case of Watson & Co. v. Ram Chand 
Dutt (5), that here as in that case joint 
possession should not be awarded to the 
plaintiff. 1 do not think that this case will 
help the defendants. It is one of those cases 
which lie just near the border line and that 
is the reason why both the District Judge and 
(i) 21 Ind. Cas. 861; 41 O. 436 at p. 442; 18 G. W. 
IT, 176; 19 O L. J. 47. 

(5) 17 L A. 110; 18 0.10; 5 Sar. P. C. J. 335; 9 lad 

pea (K, 0.) 7, - . 
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the High Court gave decrees enforcing the 
claim of the plaintiffs in that case as to the 14 
annas of the property to which the Watsons 
had no title. If the facts are closely ex¬ 
amined it would appear that the strict right 
of the plaintiffs were modified on two main 
grounds It appears that the Watsons 
were in possession of the entire land until 
the 14th of September 1893 when the leases of 
the 14 annas-share to the Watsons under the 
Dutts expired and after that the Watsons 
“continued in possession and ?to cultivate 
and sow it with indigo as they had done, 
during the continuance of the leases:” see 
page 118*. 

Here, therefore, there was no change made 
by the Watsons in the nature of the exist¬ 
ing possession, all that they did was to 
refuse to allow the Dutts to come in and 
to take joint possession to the extent of 
their share. Therefore this case does not fall 
within the rule “that a co-sharer is not 
entitled to change the nature of existing 
state of things.” 

In the present case, joint possession of 
tlie parties was disturbed by the Municipa¬ 
lity and that in spite of the protest of the 
plaintiff. There can be no justification for 
such a high-handed proceeding. 

Then their Lordships pointed out it would 
be against public policy in Bengal, to allow 
a large tract of valuable land to lie uncul¬ 
tivated “until all the share-holdera can 
agree upon a mode of cultivation to be adopt¬ 
ed, or until a partition by metes and bounds 
can be effected—a Avork which in ordinary 
course in a large estate would probably 
occupy a period including many seasons, 
etc. After expressing themselves in the 
language quoted above their Lordships say: 
“in Bengal the Courts of Justice, in cases 
when no specific rule exists, are to act ac¬ 
cording to justice, equity and good consci¬ 
ence and if, in a case of share-holders hold¬ 
ing lands in common, it should be found 
that one share-holder is in the act of cul¬ 
tivating a portion of the lands which 
is not being actually used by another, it 
would be scarcely consistent with the rule 
above indicated to restrain him.” 

Therein is the key to the judgment of 
their Lordships. 

In the present case there are no grounds 
on which it can be said that the plaintiff 
has lost his undoubted rights to insist upon 
the continuation of the existing state of the 
possession of the common lands. _ 

..♦Page of 17 1. A.—[£<q. ~ ■ ■ • ' “ 
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It was next urged by the learned Vakil 
for the respondent that there was no ouster 
of the plaintiff because the Municipality did 
not deny the title of the plaintiff. 

It was held in the case of Debcndra Nar- 
ayan Singh v. Narendra Narayan Singh (G) 
that “when there is an actual turning out 
or keeping out of possession there is an 
ouster." This is what has happened in the 
present case. 

It was lastly urged on behalf of the re¬ 
spondent that remedy by an injunction is 
a discretionary matter and this Court should 
not interfere with the decree of the Courts 
below. Injunction was granted in this 
case but it was limited to the latrines. It 
seems that the Courts below thought in the 
present case the plaintiff was seeking an 
injunction on the ground of actionable nui¬ 
sance forgetting that the case was based on 
the ground of infringement of the rights 
of a co-owner by another co-owner. 
The plaintiffs remedy should not have 
been limited but should have included 
the whole subject-matters of the suit. The 
discretion of the Court must be exercised 
on recognised principles and should not 
be arbitrary. Where the circumstances 
of a case demand it the High Court has 
frequently interfered with the orders of 
the lower Courts if they were inconsistent 
with sound principles. 

The defendants cannot complain if they 
are now compelled to restore the property to 
its original condition by the removal of 
the huts built on the land which they per¬ 
sisted in building in spite of the institution 
of the suit. 

In the result the judgments and decrees 
of the lower Courts are modified and the 
suit of the plaintiff is decreed in full and 
the defendants are directed to remove all 
the buildings and restore the land to its 
original condition. The plaintiff will get 
his costs in all Courts. We direct that the 
building should be removed within two 
“^o^ths from this date and in default the 
plaintiff will be entitled to get them 
removed in execution of the decree. 
Greaves, J,—I agree. 

Appeal allowed. 

(6) 51 Ind. Cas. 070; 23 0. W. N. 900; 29 C. L. J. 


9 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 020 

OF 1022. 

August 7, 1924. 

Present: —Justice Sir Ewart Greaves, Kr., 
and Mr. Justice Chakravarti. 

TRAN AK^HAN DAS and others— 
Defendants Nos. 1, 3. 4 and 5—Appellants 

'VC vs US 

HARI MOHAN DAS and another— 
Plaintiffs - Respondents. 

Transfer of Property .Ic/ (IV ,./ s. 117- 

iritt on basis oj ante-nuptial aareement, validity o/ -- 
Pmsession transferred- Vnrcy'istvrcd deed Part-per¬ 
formance. doctrine of, (ipplicuhilitii of. 

Plainlin' promised to make a Rift of a house to liis 
d<ui^ht 0 r as h^r clowcr at the linio of licr nuirvin^c 
and tlie latter s liushaud aRroocI to marry her on sucli 
a pi-oinise havinR heen made hv her father .\fter 
the marriage plainti/T transferred possession of the 
house to the dauRjiter and sul)sec(vient]v e.xeculed an 
unregistered deed of gift in her favour.' I’lie daugh- 
tei and iier liusband continued in ])Osscssion of flie 
house for several years and then .sold it to eertnin 
other person.s. In a suit hv the i)lainfifYto recover 
the house against his daughter and the transferee 
from lier: 

Held that the transfer liaving been made on the 
basis of an aute-nui>tial agreement there was good 
and valid eonsideratiou for it, and that the donee 
having been put in the possession and liaving held 
such possession for a number of years was justitied 
in resisting the claim of the plaintilTon the i>rineiple 
of the doctrine of part-performance of a contract, and 
that the plaiiUilT was estopi>ed from urging that the 
transfer was invalid as not being evidenced bv a re¬ 
gistered deed. [p. 800. col. 2.j 
Case-law discussed. 

Appeal against a decree of the Sub¬ 
ordinate Judge, Maldali, dated the 18th 
January 1922, reversing that of the Munsif 
Second Court at Maldah, dated the 
January 1919. 

Babus Jogesh Chandra Hog and Hajendra 
Chandra Guha, for the Appellants 
Babus Sarat Chandra Hog Chowdhury and 
Nagendra Nath Bhattacharya, for the Re¬ 
spondents, 

JUDGMENT, 

Chakravarti, J.-This second appeal 

by the defendants Nos. 1 and 3 to 5 arises 
out of a suit brought by the plaintiff for 
the recovery of possession of a brick-built 
house. The suit was dismissed by tlie 
learned Munsif but has been decreed on 
appeal by the learned Subordinate Judge 
The facts are shortly these.-—The house in 
question admittedly belonged to the plaint¬ 
iff and was also admittedly in possession of 
tlie defendant No. 2 and her husband until 
it was sold by defendant No. 2 to the de- 
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fenUants “Nos. o to 5 by a registered kohal^t 
in 1916. The plaintitl's case is that he per¬ 
mitted defendant No. 2, his daughter and 
her husband tu occupy the liouse as a 
inatter of favour and their possession was 
permissive and as they have sold tlie house 
to the defemlants Nos. 3 to 5 he Jias 
In-ought tliissuit for recovery of possession 
of the house with mesne piolits. Ttie 
defence of the defendant No. 2 was that 
the plaintilf promised to make a gift of the 
house to the defendant No. 2 as tier dower 
at the time of her marriage and tlie hus¬ 
band of defendant No. 2 agreed to marry her 
on such a promise having been made by 
her father; tliat she obtained the house as 
a gift from her fatlier in 1907, and she and 
her hiisl)aud possessed the same in that 
right, until they sold the house to defend¬ 
ants Nos. 1 and 3, 4 and 5 for Ks. 401 by 
a registered kohalci, in the year 1916, exe¬ 
cuted by defendant No. 2 and lliat since 
tlien the purchasers are in possession of 
the house .Tlie defence of the other defend¬ 
ants is the same and they further pleaded 
that since their purchase they have made 
considerable improvements in the house. 

It appears that although defendant No 2 
was put in possession of the house after 
her father made a gift of it to no 

registered conveyance was executed by the 
plaintiff who it is alleged executed an 
unregistered deed of gift m favour of 

defendant No. 2 in 1909. i u t “fi 

The learned Munsif found that the 

plaintiffs agreed to give the house to 
Charubala (defendant No. 2) and that this 
induced the bridegroom party to agree to 
this marriage” and overruling the objection 
of the plaintiff that the transfer was invalid 
as there was no registered deed, gave 
effect to the transfer and dismissed the suit. 

On appeal by the plaintiff the learned 
Subordinate Judge did not set aside any 
of the findings arrived at by the learned 
Munsif and on the contrary lie found from 
tlie recital of the unregistered deed of 1909, 
“that the house was given*to the defendant 
No, 2 according to a promise made at the 
time of marriage and also op. account of 
natural love and affection. In spite of 
these findings the learned Subordinate 
Judge held that the plaintiff was entitled 
to recover the house from the defendants. 
It is difllcult to undei-stand the judgment 
of the learned Subordinate^ Judge ^ as to 
what the real ground- of his decision is. 
It seems that he held that the gift was 


invalid under the provisions of s. 127 of the 
Transfer of Propertj’’ Act. 

Tiie learned Vakil for the appellants 
contended that there was good and valid 
consideration for the deed because the 
transfer was made on the basis of an 
antenuptial contract and that the donee 
having been put in possession and having 
held such possession for a number of years 
was justified in resisting the claim of the 
plaintiff on the principle of the doctrine of 
part-performance of a contract and relied 
upon the case of Syam Kishore De v, Umesh 
Chandra Bhattacharjee (1) and the cases 
cited in that decision. 

The learned Vakil for the respondent 
relied on the cases of Kalavagunta Venkata 
Kristnayya v. Kalavagunta Lakskmi Nara- 
yann (2) and Gulahchandv. Fulbai (3j in 
support of the propo.sition that the contract 
set up by the defendant was not valid and 
he further contended that the learned Sub¬ 
ordinate Judge did not intend to find that 

there was any consideration except that of 
natural love and affeclion. 

We are of opinion that there is no doubt 
that the learned Subordinate Judge did 
not disturb the findings of the Munsif 
which have been already set out and the 
learned Subordinate Judge has accepted 
the passage which lie quotes from the 
unregisterad deed as correct. There is, 
therefore, a finding by the Courts below that 
there was ante-nuptial promise by the plaint¬ 
iff which became a binding contract when 
the marriage followed. The validity of 
such contracts is Avell-establisbed. In the 
case of Gobinda Rani Dasi v. Hadha BaU 
labh Das (4), Mr. Justice Mookerji held 
that such contracts are valid and binding. 

The casescitediromKalavagunta Venkata 
Kristnayya v. Kalavagunta hakshrui 2sara- 

yana (2) and Gulabchand v. Fulbai (3) are 
clearly distinguishable on the ground that 
they are what may be called marriag© 
brokerage contracts for procurement of 
marriages aud are opposed to public policy. 

We are, therefore, of opinion that the con¬ 
tentions of the learned Vakil for the appel- 
ants are well-founded and that the con¬ 
tract is valid in law. That being so tho 

(1) 55 Ind. Cas. lot; 34 C. W. N. 465; 31 C. L. J. 


(2) 3 Ind. Cas. 554; 32 M. 1S5; IS M. L. J 403; 
M. L. T. 1. 

(3) 3 Ind. Cas. 748; 33 B. 411; 11 Bora. L. 


4 

R. 


649. 

(4) 7 Ind. Cas. 118; 15 0. W. N. 205; 12 
173. 


0. L. Jt 
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defendants are entitled to rely on the 
cases which estop the plaintiff from urging 
that the defendants could not resist 
plaintiff’s claim as the transfer was not 
evidenced by a registered deed. 

Mr. Justice Mookerjee after reviewing a 
number of the earlier cases of this Court, 
which have been affirmed by the Judicial 
Committee of the Privy Council, in the case 
of Mahomed Musa V. Aghore Kumar Ganguli 
(5) observed in the course of his judgment 
in the case of Syam Kishoi’e De v. Umesh 
Chandra Bhattacharjee (1) referred to above 
that “the decisions are based on the well- 
knoivn doctrine of equity enunciated in 
Walsh V. Lonsdale (6) that under certain 
circumstances equity regards that as done 
which should have been done.” The rule 
thus laid down clearly applies to the pre¬ 
sent case. 

On the whole we think that this appeal 
should succeed and the judgment and 
decree of the learned Subordinate Judge 
are set aside and tliose of the Alunsif are 
restored with costs in all Courts. 

Greaves, J. —I agree. 

K. Appeal allowed. 

(5) 28 Ind. Cas. 930; 42 I. A. I; 17 Bom. L. R. 120; 
21 C. L. J. 231: 28 M. L. J. 548; 19 C. W. N. 250; 13 
A. L. J. 229; 17 M. L. T. 143; 2L. W. 258; 12 C. 801; 
(1915) M. W. N. 621; (P. C.). 

(6) ('1882) 21 Ch. D. 9; 46 L. T. 858; 31 W. K. 109. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 134 of 1924. 

July 28. 1924. 

Present: —Mr. Justice Venkatasubba’Rao. 
RAMANUJA NAIDU and others— 
Plaintiffs Nos. 1 to 3, 5 and 6 —Petitioners 

versus 

MUTHU K. R. V. ALLAGAPPxV CHETTY 

AND ANOTHER—DEFENDANT AND PLAINTIFF 

No. 4—Respondents. 

Court Fees Act (VU of 1S70). Sch. II, Art. 17- 

Otyil Procedure Code (Act r of mS), s. 92-Scheme 

suit Prayer for tempoy^ary mandatory injunction for 

money by defendant -Court-fee payable. 

VVhere m a suit under s. 92, C. P. C.. for removal 

ora trustee, for appointment of fresh trustee and for 

iraming a scheme, the plaintiffs prayed for the issue 

o£ a temporary mandatory injunction to compel the 

elendant to deposit in Court a sum of money alleged 

• ^^6 from the defendant to the trust: 

lield, (y that the prayer for an injunction to com- 

to deposit the money was really 

/ direct accounts and enquiries and the suit was. 

rS’S\i under s. 92, C. P. C; 

IP- Wl, col. 2.J 


(2) that the Court-fee payable was only Rs. 50 under 
Art. 17 of Sch. 11 to the Court Fees Act. fp. 601. col. 2.] 

Petition, under s. 115 of Act V of 1!)()8, 
and s. 107 of tlie Government of India Act, 
praying the Higli Court to revise tlie 
order, dated the 7tli January 1924 of the 
Court of the First Additional Subordinate 
Judge, Madura, in O. S. No. 10 of 1923 (0. 
S. No. 198 of 1922 on the file of the Court 
of the Subordinate Judge, Madura). 

Mr. C. S. Venkatachariarj for the Peti¬ 
tioners. 

Messrs. C. 1’. K7'i.ihna Iyer, P. 

S. Karayayiaswami Iyer and D. Ramasami 
Iyengar, for the Respondents. 

JUDGMENT. —The learned Subordi¬ 
nate Judge has held tliat a Court-fee of 
Rs. 2,200 odd is payable on the plaint, 
and the plaintiff fi es t|iis Civil Revision 
Petition attacking the correctness of the 
order. Tlie suit liasbeen instituted under s. 
92 of the C. P. C. in re.spectof Kudar Alagar 
and Madhavagopalaswaini Devasthanains at 
Madura. The plaint contains a prayer for 
various reliefs such as the removal of the 
defendant from trusteeship, the appoint¬ 
ment of a new trustee, the settling of a 
scheme, etc. In addition, the plaintiffs 
ask for the issue of a “temporary manda¬ 
tory injunction” to compel the defendant to 
deposit in Court immediately a sum of 
Rs. 1,24,000 which the plaintiffs claim i.s 
due from the defendant to the Devastliananis. 
The Subordinate Judge has held that a 
(Jourt-fee is payable on this sum to which 
the relief mentioned relates. 

The only question to be decided is—Is 
tliis a suit that falls under s. 92. C. P. C. ? 
Under Art. 17 of Sch. II to the (2ourt Fees 
Act, if a suit is brought under s. 92, the 
fee payable upon the plaint is a sum of 
Rs. 50. A suit to obtain a decree directing 
accounts and enquiries comes clearly within 
the express words of s. 92. The Subordi¬ 
nate Judge had committed a slight error in 
saying that there is a prayer for the issue 
of a mandatory injunction. As I observed 
the words used are “a temporary manda¬ 
tory injunction.” In any event, the suit 
is, in my opinion, substantially one under 
s. 92; for, all that the plaintiffs in effect ask 
is, that an account should be taken and 
that the defendant should be ordered to 
pay sucli amount as might be found due 
from him on such an account being taken. 
The sum mentioned in the plaint is merely 
an estimate and plaintiffs' valuation of the 
relief cannot alter the character of the suit, 
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The Court-fee paid, therefore, namely, Rs. 50 
is the proper fee and I set aside the order of 
the lower Court and allow the Civil Revision 
Petition with costs. 

V. X. V. Petition alloired. 

z. K. 


LAHORE HIGH COURT, 

PhusT Civil Appeal No. 609 of 1919. 

December 11, 1922. 

Present: —Mr. Justice Abdul Raoof, 
and Mr. Justice Moti Sagar. 

HAMAD YAR KHAN— Defendant- 

Appellant 

versus 

SHANKAR DAS AND OTHERS—Pl^INTIFFS 

—Respondents. 

Trayuifer of Propertu Act (IV of 18S2)^ s. 68 — 
Contract Act (iXof 1872),8. 2!t-~Coloni2ation of Govern^ 
went Lan<h {Punjal) Act(/ of 1912), s. 19~ Mortgage 
of tenancy Hghts—'V oxd contract—Possession of mort¬ 
gaged property given up by moi'tgagee— Suit to recover 
mortgaye-money, whe her maintainable. 

A mortgagee can .nvo :e tlie help of 8. 68 of the 
Transfer of l^roperty Act only in cases where the 
mortgage is not voia [p 04, c<*l l.j 

Section 68 of the T ninsfer of Property Act is appli¬ 
cable only to cases ^^h^re the security is lost to the 
mortgagee otherwise than by his own fault. A suit 
to recover the morigage money is not maintainable 
where the mortgaged property is lost owing to a 
default on the part of the usufructuarj' mortgagee 
himself, [p. 803, ool. 2; p. b04, col. 1.] 

Where a part of the consideration of a contract is 
\inlawful, the whole contract must be repirded as 
void under s. 24 of the Contract Act. [p. b04, col. 2.] 
A plaintiff is not entitled to claim a decree for 
money upon a plaint whicli on the face of it sets up 
as its cause of action the breach of a contract which 
is forbidden by law. [p. 804, col. 2.] 

Defendant, who was the grantee of special tenancy 
rights ill land belonging to Government, executed a 
iisufructua^ mortgage of his tenancy rights in favour 
of the plaintiff iu contravention of the provisions cf 
S.19 of the Colonization of Government LaQds(Punjab) 
Act and put the plaintiff in p issession of the ten¬ 
ancy land. The mortgage was for a period of eight 
years, after the expiry of which the mortgagor was 
entitled to recover the land from the mortgagee free 
from the mortgage-debt. The mutation in respect of 
the transfer was rejected by the Revenue Authorities 
on the ground that the transfer was in contravention 
of the provisions of the Colonization of Government 
Lands (Punjab) Act, and, thereupon, the plaintiff 
voluntarily gave up possession of the land and brought 
a suit to recover the mortgage money from the de¬ 
fendant; 

Held, (1) that the transfer being in contravention 
of s. 10 of the Colonization of Government Lands 
(Punjab) Act was void imder s. 24 of the Contract Act, 
and the plaintiff was not entitled to recover the 
mortgage money on account of a breach of that con- 

tract i [p. 604, coL 2.] 
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(2) that the contract being void and the possession 
of the mortgaged property having been lost to the 
plaintiff not owing to any act or default of the 
defendant but having been given up by the plaintiff 
himself, s. 68 of the Transfer of Property Act was not 
applicable to the case. [i6irf.] • 

Kanhai v. Tilok, 16 Ind. Cas. 42 and liar Prosad 
V. Sheo Gobind, 67 Ind. Cas. 793; 20 A. L. J. 318; (1922) 
A. I. K. (A.) 1.34; 44 A. 486, relied on. 

First appeal from a decree of the Senior 
Subordinate Judge, Shahpur at Sargodha, 
dated the 7th January 1919. • 

Dr. Muhammad Iqbal, for the Appellant. 
Mr. Nanak Chand, for the Respondents. 
JUDGMENT.— The defendant, Hamad 
Yar Khan, who is an abadkar or a grantee 
of special tenancy rights in about 609 
bighas of Government land in the village 
of Nawabpur in the Tahsil and District of 
Shahpur owed a sum of Rs. 5,150 to the 
plaintiffs on an old bahi account. To pay 
off this debt he executed on the 4th Octo¬ 
ber 1911 a mortgage deed in their favour 
in respect of this land for Rs, 7,000 the 
details of which as recited in the deed 
were as follows;— 

Rs. 

Received credit for the debt due 
on the hahi account ... 5,150 

To be recovered by means of a 
money order in Po/i 1968 ... 50 

To be recovered by instalments 
of Rs. 21-6-9 per mensem from 
1st Har 1969 till the expiry of 
the period of mortgage ... 1,800 

It was expressly stated in the deed that 
by this mortgage the entire debt due on 
the bahi account had been paid off, and 
that thenceforth nothing remained due 
to the plaintiffs on that account. The 
period during which the mortgage was to 
rema'in in force was fixed at 8 years, and 
it was agreed that the mortgagees shall not 
charge any interest on the mortgage money. 
As to possession it was stipulated that the 
mortgagees shall remain in possession from 
kharif 1965 to rabi 1976 and shall pay 
themselves off froin the profits of the mort¬ 
gaged property. After the expiry of 8 
years the mortgage debt was to be con¬ 
sidered extinguished, and possession of the 
property mortgaged was to be given back 
to the mortgagor. It appears that in 
pursuance of the mortgage thus effected 
the plaintiffs entered into possession of 
the mortgaged property, and continued to 
remain in possession thereof till December 
1912 when mutation of the mortgage in 
their favour was refused by the Tahsildar 
on the ground that the sanction of the 
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Commissioner for the alienation in question 
had not heen obtained and that it was 
consequently void. This was presumably 
done under s. 19 of Act V of 1912 under 
which private transfers of this nature are' 
absolutely prohibited without the previous 
consent in writing of the Commissioner. 
There was a similar provision in Act III 
of 1893 also which was in force when this 
mortgage was made with this difference 
only that under that Act instead of the 
consent of the Commissioner it was the 
consent of the Financial Commissioner that 
was obligatory. On the 4tli October 1917 
the plaintiffs brought the present suit for 
the recovery of Rs. 5,550 alleging that the 
mortgage had failed, that they had been 
deprived of their security owing to the 
default of the defendant and that thev were 
consequently entitled to obtain a money- 
decree. The sum of Rs. 5,539 claimed by 
the plaintiifs in this suit was made up of 
the following items:— 

Rs. 

Principal debt as shown in the 
mortgage-deed ... ... 5,150 

Sub.sequently advanced ... 50 

Damages by way of interest at 12 
per cent, per annum from the 
date of the failure of the mort¬ 
gage ... ... ... 1,450 


Total ... 6,G50 


Deduct on account of income re¬ 
ceived for three harvests ... 1,150 


Balance ... ... 5,500 


The defendant raised a variety of pleas, 
but the main points taken in defence were 

(1) that the suit was barred by limitation, 

(2) that the doctrine of caveat cmptor 
applied and that consequently the suit 
was not maintainable, (3) that no dam¬ 
ages by way of interest could be 
claimed, and (4) that the sum of Rs. 5,150 
entered in the deed as due on bahi account 
was not really due and had been entered 
without a settlement of accounts having 
been arrived at between the parties. Tlie 
learned Senior Subordinate Judge decided 
the first two points in favour of the plaint¬ 
iffs, and held that the suit was within 
limitation and that the doctrine of caveat 
cmptor did not apply. On the 3rd point 
the Court was of opinion that no' damages 
could be claimed, and on the 4tli poiut 
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also tlie.finding was to a large extent in 
favour of the defendant, it having been 
Jield that a sum of Rs. 2,400 only was 
claimable by tlie plaintiffs on the bahi 
account. As a result of these findings the 
plaintiifs’ suit was decreed to the extent of 
Rs. 2,400 only, and the rest of their claim 
was dismissed. Against tliis decree both 
parties liave preferred appeals to this 
Court, and it has been contended on be¬ 
half of the plaintiffs that the Senior Sub¬ 
ordinate Judge was in error in not decree¬ 
ing the suit in its entirety, while the con¬ 
tentions of the defendant are that the suit 
is not maintainable under the provisions 
of S3. 23 and 24 of the Contract Act, that 
it is barred by limitation and tliat it should 
be wholly dismissed. 

It is unnecessary to enter into the (jues- 
tion of the accounts and to ditermine how 
much money is due to tlie plaintitfs nor 
is it necessary to give any finding on the 
question of limitation, as we are clearly of 
opinion that the defendant’s afipcal must 
succeed on the first point, and that the 
ijlaintiftV suit should be dismissed in toto 
as not legally maintainable. It is not 
denied that the mortgage as a mortgage 
was void and could not be enforced under 
the provisions of s. 8 of Act III of 1893. 
It is, however, contended that as the plaint¬ 
iffs have lost their security owing to the 
default of the defendant they are entitled 
under s. 68 of the Transfer of Property 
Act (the principles of which are applicable 
to this Province) to obtain a decree for the 
mortgage money. Now, s. 68 of the Trans¬ 
fer of Property Act on which reliance is 
placed by the plaintiifs is in the following 
terms:— 

“The mortgagee has a right to sue the 
mortgagor for the mortgage money in the 
following cases only .■ 

(а) where the mortgagor binds himself to 
re-pay the same ; 

(б) where the mortgagee is deprived of 
the whole or part of his security by or in 
consequence of the wrongful act or default 
of the mortgagor; 

(c) where, the mortgagee being entitled 
to possession of the property, the mort¬ 
gagor fails to deliver the same to him, 
or to secure the pos3e.ssion thereof to him 
without disturbance by the mortgagor or 
any other person.” 

It is clear from the wordings of this 
section that it is applicable only to cases 
where the security is lost to the mortgagee 
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otherwise lliau by his own fault, and that 
a suit for the mortgage-money is not main¬ 
tainable where the property is lost owing 
to the default on the part of the usufruc¬ 
tuary mortgagee himself. In the present 
case we do not find any evidence on the 
record tliat the loss of security to the 
plaintilYi was due to any wrongful act on 
the part of the defendant, or that the latter 
committed any default in giving deliveiy 
of possession or in securing possession of 
the mortgaged property to the plaintiffs. 
On the contrary it is clear from the state¬ 
ment of the plaintiff Shankar Das that 
the loss was brought about by the default 
of the plaintiffs themselves, and that the 
defendant is in no way to blame for it. In 
his statement before the Court on the 21st 
January 1918 Shankar Das admitted that 
the defendant had delivered possession on 
the veiyday that the document was regis¬ 
tered, and that the plaintiffs themselves 
had given up possession in December 1912 
when the Tahsildar told them that the 
mutation had been refused. 

In these circumstances there can be no 
question that the loss was due to the 
plaintiffs’ own default, and that no 
liability can attach to the defendant so as 
to bring the case within the purview of 
s. 68 of the Transfer of Property Act. It 
should further be observed that the help 
of s. 68 can be invoked only in cases where 
the mortgage is not void. To hold other¬ 
wise would be tantamount to enforcing an 
agreement part of the consideration of 
which was unlawful. It has been repeated¬ 
ly held that in such cases under s. 24 of 
the Contract Act the whole contract must 
be considered to be void. In Kanhai v. 
Tilak (1) it was laid down by Chamier, J., 
that a usufructuary mortgage of an occu¬ 
pancy holding being illegal the mortgagee 
cannot recover even the money paid on the 
mortgage. The same principle was reiterat¬ 
ed by Lindsay, J., in a very recent case 
reported as Har Prasad v. Sheo Gobind (2). 
In that case a suit was brought under s. 68 
of the Transfer of Property Act by a 
usufructuary mortgagee of an occupancy 
holding to recover the mortgage money on 
the basis of a personal covenant to pay it. 
It was held that the entire contract of 
mortgage was void under s. 24 of the Indian 

(l) 16 Ind. Cae. 42. 

, (2; 67 Ind. Cas. 793; 20 A. L. J. 318; {1922) A. I R 
(A.) 131; 44 A. 466. 
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Contract Act and that no suit even for a 
money decree could be instituted. 

We agree with the view taken in these 
cases, and hold that the plaintiffs are not 
entitled to claim a decree for money upon 
a plaint wdiich on the face of it sets up 
as its cause of action the breach of a con¬ 
tract which is forbidden by law. 

The next contention of the plaintiffs is 
that even if the suit is not legally main¬ 
tainable under s. 68 of the Transfer of Pro¬ 
perty Act, they are entitled to fall back 
upon the original contract and to sue 
on the bahi account the correctness of 
which was acknowledged by the defendant 
in October 1911 ^vhen the mortgage deed 
was executed. As to this argument, it is 
sufficient to say thatthesuit was never based 
on this ground in the Court below, and 
that the plaintiffs cannot be allowed at 
this last stage to introduce an entirely new' 
itnd inconsistent cause of action w'hich 
may alter the w'hole nature of the case, and 
may necessitate the production of further 
evidence on the part of the defendant. 

For the foregoing reasons we accept the 
defendant’s appeal, and setting aside the 
decree of the Court below' dismiss the 
plaintiffs’ suit, but having regard to the 
peculiar circumstances of the case we 
leave the parties to bear their own costs 
throughout. 

Z- K. Appeal accepted. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 808 

OF 1922. 

June 5, 1924. 

Present: —Mr. Justice Suhrawardy and 

Mr. Justice Duval. 

GOPAL CHANDRA DUTT— Plaintiff 

—Appellant 

VC7*Sll3 

SURENDRA NATH DUTT— Defendant 

—Respondent. 

Hindu Law—Widow—Surrender of estate in favour 
of next reversioner in lieu of maintenance, of 

—Civil Procedure Code (Act V of I90S), 9. II — 
Res judicata— Question of title decided in rent suit. 

A Hiudu widov relinquished the whole of the im¬ 
moveable property of her husband, which she was 
holding, in favour of the next reversioners of her 
husband and retained only the moveables and one 
house for purposes of residence. The reversioners 
agreed to pay a certain amount of cash and grain to 
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her annually by way of mnintenance. It did iv>l. 
appear that the moveables retained by tlio widow had 
any value and whether she had iuherite-l them from 
her husband : 

Held, that there was complete relimiuishment of tJie 
widows estate in favour of the reversioners which 
amounted ton surrender and vested the estate in the 
reversioners, fp. 8i)6, col. 2.] 

Bekari Lai v. Madho Lai Ahir, 10 2.1G- 19 I. A. 

30:GSar P C. J. 88; 9 Ind. Dec. (n. s.) fi03 tP. C.t 
Ana?ida Mohayi Ron v. Gouv Mohan Miillick, 74 hid. 
Cas. 499: 28 C. W. N. 713 at p. 714- 21 A L J 7hS- 
y’-L.T 609: (1923, A. I. r‘ ,P. C) 189; imM U. 

M. L T. 36j; 50 C. 929: 50 I. A. 239; 40 C. L. J. 10 
(P. y and lihagwat Koer v. Dhanukdnri Prashad 
Sinp/i 53 Ind Cas. 317; 47 C. 466; 37 M. h. J. 513; 
17 A. h. J. 1030; (1919) M. \Y. X. 800; 1 P L T 1- ^ 
U. P. L. K. (P. C.) 27:46 1. A. 259; 22 Bom L R 177- 

12 L W. 105 (P. C.^di-stinViished: 

Ihe decision in a rent suit in which the title of a 
person is in issue for th? pnrpKS-* of deciding his 
right to receive a share of the rent, i operates as re .s' 
judicata m a sub>>ei|uent civil suit bv him relatin" 
to the property, [p. 807. C4>1. 1.] ' ° 

Raninckandra Ran v. Ramacliandra Ran 67 hid 
Cas. 408: 49 I. A. 129; 20 M. h. T. 151- ‘>6 C \V x’ 
713; 45 M. 320; 35 C. L. J. oto; 16 W 1* m' 

^ ^ 8U;20.V.‘i.j:U; 

4J M. L. J 78; 24 Bom. L. R. 9[)3 (P. C.*. followed. 

Appeal against a decree of the Subordi¬ 
nate Judge, Khulna, dated the 19th Decem¬ 
ber 1921, affirming that of the Munsif Third 
Court, Satkhira, dated the 29th April 
1920. 

Babus Amaj-endra Nath Bose and Indii 
Bhusaji Ray, for the Appellant. 

BabusSui'flf Ohandi'd Roy Ohowdhvry and 
Ani7 Chandra Roy Chowdhuri, for the Re¬ 
spondent. 

JUDGMENT, 

Duval, J, —This appeal arises out of 
a suit brought by the plninfiff-appellant 
against his nephew in respect of a 4-annas 
share in a certain property. It appears 
that the whole property in question original¬ 
ly belonged to two brothers, Ram Chandra 
and Lokenath. Ram Chandra died leav- 
mg two sons, Gopal (plaintiff) and Jadu 
(father of the defendants). Lokenath died 
leaving a widow, Lakhimoney. After the 
death of Lokenath, the two reversioners to 
the estate of Lokenath, viz., Gopal and 
Jadu entered into an agreement with the 
widow on the 25th November 1890 by which 
It was declared that Lakhimoney had sur- 
lendered her interest in the immoveable pro¬ 
perty, retaining onlycertain moveables and 
ft hut to live in, for maintenance, and in 
return for that Gopal and Jadu took over 
the whole property of Lokenath. Jadunath 
died on the 20th April 1910 and Lokhimoney 
died on the 19th January 1916. Thereafter 
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in 1017 there was a rent suit in whicJi 
buiendra Nath Dutt sued a certain tenant 
Kinoo bardar for rent in respect of his 
alleged S-annas share in a liolding within 
tlie pioi)erty. In that suit Gopal was a party 
and he contested tlie suit. He alleged that, 
lie purchased the holding in execution ofa 
rnonej-decree. His contention fnrtlier was 
that on the death of Lakhimoney he 
had inherited the entire share in the 
jU'operly It was necessary, therefore, for the 
learned Munsif and the learned District 
Judge on appeal first to decide in that suit 
what share of Lokeiiath’.s estate (iO])al had, 
e.y uhetlier he had as (lie .sole reversioner 
at the date of the death of Lakhimonev tlie 
whole estate whicli Lokenatli Imd or wliether 
he had onlv a 4-annas share, Jadii having- 
received the otlier 4-annas sliare in tlie 
property Avhich originally belonged to 
Lokenath Dutt in view of tlie agreement of 
the 25th November 1890 leading to tlie 
tiausfei b_\ Lakhimoney of her life-inter¬ 
est. In that lent suit the Munsif and tlie 
learned District Judge found that Surendra 
and Gopal were each entitled to 8-annas 
share of Lokenath Dutts original share in 
the holding. After that the present suit 
has been brought and the main point in 
issue in tlie suit before the lower Courts 
has been whether on the true construction 
of the document of the 25th November 1890 
the whole interest of Lokenath Dutt in the 
property of which Lakhimonev had only a 
life-interest passed on that date to Gopal 
and Jadu or whether that document did 
not accelerate the inlieritance to Lokenath 
Dutts estate during the life time of Lakhi¬ 
money in that it did not convey the whole of 
the life-interest of Lakhimoney to those who 
were at the time the legal reversioners. The 
learned Munsif and the Subordinate Judge 
have found that the document did convey 
the whole of the estate and they also found 
that the plaintiff-appellant was estopped by 
his conduct from raising the issue that 
Surendra on the death of Lakhimoney had 
no interest in the share which belonged to 
Lokenath. On the question, however, of 
res judicata, the Subordinate Judge ’has 
held that the previous rent suit and the 
decision therein did not operate as res 
judicata so as to prevent this issue beino- 
tried in the title-suit. The points urged by 
tlie appellant before us are that there is no 
estoppel and that on a proper construction 
of the deed it would appear that it is not 
one which shows that Lakhimoney aur- 
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rendered the whole of the life-estate to her 
reversioners in return for getting a main¬ 
tenance, for the respondent it is argued that 
the decision of tlie lower Court is correct 
on these two ] oints but it is said that it 
has incorrectly decided the question of 
rzs judicata. 

On an examination of the deed which is an 
agreement l)y the two reversioners then 
living Gopaland Jadu to give regular main¬ 
tenance in cash and paddy to Lakhi- 
money and to allow her to occupy a hut to 
live in, we find the following recital there¬ 
in: ‘ You having relinquished in favour 

of ns two brothers, iri equal shares, the right 
and title which you have during your life 
in all the immoveable properties in your 
possession with the exception of the 
residential house in your possession, and 
having given up possession of the said pro¬ 
perties, beingdivested of the right thereof.” 
In another portion of the document it is 
said as follows: ‘‘We two brothers and our 
heirs and successors should possess and enjoy 
in our respective rights, in equal shares, the 
properties which were in your possession, 
which you have given us two brothers, dur¬ 
ing and after your life as to which no one else 
will be able to make any claim.” We also 
find the folloAving passage in another portion 
of it: ‘‘On your death no one will get or will 
be able to claim as your successor, the said 
paddy or money on account of the said fixed 
allowance, and we and our heirs should get 
in equal shares, the house of your 
residence and whatever moveable properties 
you may have." It is argued for the appel¬ 
lant that this document did not pass the 
whole of the original interest of Lakhimoney 
as she retained a house and the moveables 
and only handed over immoveable pro¬ 
perties. But it would appear from other 
points of the document that there is noth¬ 
ing in it to show that the moveables were 
of any value or that they had been inherit¬ 
ed by her from her husband Lokenath; and 
as to the house the document itself shows 
that it was kept only for her residence and 
its repairs had to be performed by the two 
brothers. It appers therefore on a proper 
reading of the document that the only con¬ 
clusion which can be drawn is that the 
widow gave up the whole of her life-eatate 
that she got from her husband to her rever¬ 
sioners and in return they undertook to 
maintain her by giving her more in the way 
of paddy and cash yearly than she would 
I»ve got out of ^ the property and in fact 


this arrangement continued for -26 years. 
We find nothing contrary to this in the said 
document and ^ve can only conclude that iu 
this case there has been Avhole giving up 
of the life-estate to the reversioners and so 
the cases to which we have been referred, 
i. e. the cases of Behari Lai v. Madho Lai 
Ahiv, (1) and Ananda Mohan Roy v. Gour 
Mohan Mullik, (2) do not apply. The Case 
on the other hand similar to the present 
one is the case of Bhagwat Koerv. Dhanvk- 
dari Prashad Singh (3) in which there was 
no formal document of surrender made by 
the widow but the whole of the immoveable 
properly was transferred to the reversionejs, 
she retaining certain moveables and tbe 
agreement was made wdth them for con¬ 
sideration of maintenance; and we hold that 
in this case, as in fact there has been a 
complete relinquishment of the property 
inherited from Lokenath in favour of the 
reversioners by the deed of 1890. On this 
ground alone the appeal ought to fail. We 
consider, however, that the whole suit must 
fail on the grouud of res judicata. In the 
rent suit to which w'e have already referied 
it was clearly in issue as to what was the 
share of Gopal after the death of Lakhi¬ 
money and the learned Munsif in c(>nnec- 
tion with this says as follows : “For the 
decision of the rent suit the share would 
have to he determined. Jadunath died in 
1317, Lakhimoney died in Pous 1322. 
Ordinarily Gopal would inherit the share 
of Lakhimoney after her death”. He then 
recites the document and comes to the 
conclusion that Surendraas the heir of Jadu, 
the original reversioner, was entitled to the 
8-annas share and Gopal w'as entitled to the 
other 8*annas share of Lokenalh’s property. 
This decision was upheld in appeal. It is 
argued before us however that as the 
pleadings have not been filed in this pre¬ 
sent case, the question of res judicata does 
not arise. It is also suggested that the 
question of the share of the reversioner 
was not in issue in the rent-suit. We do 
not think that there is anything in this 

(1) 19 C. 2.16; 19 I. A. 30; 6 Sar. P. C. J. 88; 9 Ind. 
Dec. (N. s.) 603 (P. C.). 

(2) 74 Ind. Cas. 499; 23 C. W. N. 713 at p. 714; 21 
A. L. J. 718; 4 P. L. T. 609; <1923j A. I. R. (P. 

189: (1923) M. W. N. 803; 45 M. L. J. 617; 25 Bom. L. 
R. 1269; 33 M. L. T. 365; 50 C. 929; 50 I. A 239; 40 C. 
L. J. ]0(P. C.X 

(3) 53 Ind. Cas. .147; 47 C. 466; 37 If. L. J- 513; IT 
A- L. J. 1036; (1919) M. W. N. 860; I P. L. T. 1; 

2 U. P. L. R. (P. C.) 27; 46I.A. 259; 22Boin.L. R.4<‘; 
24 C. W. N. 274; 12 L. W. 105 (P. C.). 
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contention. It was clearly an is.sue neces¬ 
sary for the decision of the rent suit, it liad 
to be decided as to whether Surendra had 
as heir of Jadu, inherited any part of 
Lakhimoney’s estate which originally be¬ 
longed to Lokenath; and the fact that this 
was only a rentsait and the case was 
tried rather summarily does not do away 
with the effect of the judgment in deciding 
in a Court of Law the question which is 
really the subject-matter of the present 
suit. In this connection we would refer 
to the concluding words of the Privy 
Council decision in the case of Ramachand- 
ra liao v. Ramackandra Rao (1). In our 
opinion following the principle laid down 
there we must liold that the decision in the 
rent suit where the present appellant’s title 
was clearly in issue for the purpose of 
deciding his right to receive a share of 
the rent was res judicata for the purpose 
of this suit. In this view of tlie case it 
is not necessary for us to deal with the 
question of estoppel. 

The result is tliat this appeal is dis¬ 
missed with costs. 

Suhrawapdy, J,--J agree. 

z. K. Appeal dismissed. 

(4) 67 Ind. Cas. 403; 49 I. A. 129; 20 M. L. T. 154; 
23 C. W. N. 71;}; 45 M. 320; 35 C. L. J. 5!5; 16 L. 
W. 1; (1922) M. \V. N. 359; (1922) A. i. K. (F. C.) 80; 
20 A. L. J. 684; 43 M. L. J. 78; 24 Bom. L. R. 963 
(F. C.). 


LAHORE HIGH COURT. 

LRirERS Patent Appeal No. 130 of 1922, 

December 22, 1922, 

P/’es€?it.‘—SirShadi Lai, Kt., Chief Justice, 

and Mr. Justice Fforde. 

KHITDA BAKHSH— Plaintiff - 

Appellant 

versus 

NUR MUHAMMAD and others- 
Defendants—Respondents. 

Tyu3t--De.ed of arranjement—Neio appoint- 

— Trustees, duty of, to cull for accounts— 
Liabilil f of old trustee—Dismissal of trustee- - Juiis- 
dietion of Civil Courts. 

whare by a priv.'it3 arrangement bilwcea persons 
interested in the administration of a trust, new trus¬ 
tees are appointed to manage the trust properties, 
^ • u bound to take steps to acquaint tlemselves 
with the state of the trust properties and to get in 
the trust estate including any funds belonging to the 
uutitution, la order to discharge thia duty .which 
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tlie law casts upon the trustees, they are entitled to 
cill upon the old trustee to produce tlie accounts 
relating to the period prior to the appointment of 
th:5 n3w trustees and tlie oM trustee is not justified 
in ignoring lliis de.-nnnd m?r«dy on the ground tliat 
the arrangem .*nt und>»• wiiieli th? new trustees were 
au,o-)inteJ dil no! expressly authorise t'lem to call 
for the ae.'ounts i>rthe period prior to their appoint • 
ment. [p. 8jS,col. 1.] 

Where under a deed of arrangement power is 
given to a certain number of trustees to dismiss 
a trustee and Ih-^y proeee 1 to exercise t'lat power 
their action oimut he <iuestiou.el by tlie Civil Courts, 
[p. 803, col. 2 ] 

Letters Patent Appeal from the decree 
of Mr. Justice Martineau, in Civil Appeal 
No. 163 of 1922, dated the I7tli May 
1922, affirming tliat of tlie District Judge, 
Lahore, dated the 20Lh December 1921. 

Messrs. Zafrulla Khan, ^ihamair 
Chand and Cliaudhri Ghnlam Muhammad, 
for the Appellant. 

Malik Barkat Ali, for the Respondents. 

JUDGMENT. ' Tlie circumstances, 
which have given rise to tlie dispute lie- 
tween the parties lie within a narrow com¬ 
pass. Tlie plaintiff, Khuda Bakhsh, and 
the first defendant, Niir Miiliammad, were 
the matwallis of the Kluirasian mosque 
situate in the town of Lahore. It appears 
that some of the persons interested in the 
management of ihe mosque were not satis¬ 
fied with the administration of tlie trust 
property bv the above mut.icallis, and that 
on the 8th May 1919 an agreement was 
executed by which a committee of 9 persons 
including Khuda Bakhsli and Nur Muham¬ 
mad were entrusted with the duty of 
managing the mosque and the property 
pertaining thereto. These 9 persons, who 
were called mutwallis, held various meetings 
at which there were squabbles among them 
and on the 27th September 1920 they passed 
a resolution by a majority of six to three 
dismissing the plaintiff Khuda Bakhsh from 
his office of mulivalli on acconnt of his 
refusal to produce the accounts of the in¬ 
come of the trust properly for the period 

iirior to the 8th May 1919. 

Dissatisfied with the above resolution the 
plaintiff has brought the present action 
for a declaration that the resolution is 
illegal, and for an injunction to restrain 
the’lefcndants from preventing him from 
carrying on the management of the mosque 
and taking part in the affairs of the com¬ 
mittee The Courts below have concurred 
in dismissing the action, and after hearing 
arguments advanced on both .sides and 
perusing the relevant documents we are not 
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prepared to hold that any adequate ground 
for our interference has been established. 

Clause (11) of the agreement alluded to 
above, u’hich deals with the dismissal of a 
Ttivtivalli. is in the following terms :—- 

Should a vudicalli in the opinion of sis 
muticaU}.^ at least be found dishonest or 
negligent or should the existence of a 
mutmuli be not useful for the management 
ot the mosque, shops and other wakf pro¬ 
perty of the mosque or should he make un¬ 
necessary interference in the management 
of the mosque, he shall lose his rights and 
another man of his caste shall be appointed 

in his place m accordance with the above 
rules.’’ 

Now, there can be no doubt that this 

2 1 * * I very wide powers on a 

yrds majority of the mxitwalUs, and it is 
bejond dispute that six of the nine vint- 
concurred in passing the resolution 
lemoving the plaintiff from the committee 
of the management of the institution. 
The learned Counsel for the plaintiff, how¬ 
ever, contends : 

(1) that the clause in question does not 
authorise the defendants to call upon the 
plaintift to produce the accounts for the 
peiiod antecedent to the execution of the 
agreement; and 

(2) that the plaintiff was not informed 

meeting of the 27th September 
1920 that the question of his dismissal 
would be considered, and that the defend¬ 
ants took him by surprise and gave him 
no opportunity to prepare his defence. 

Now, it is true that the liability to pro¬ 
duce the accounts for the period of his 
stewardship prior to the 8th May 1919 is 
not expressly mentioned in cl. (14) but 
it is equally certain that the clause,’as it 
stands, does not expressly absolve him from 
that duty. It is, however, clear that the 
new trustees were bound to take steps to 
acquaint themselves with the state of the 
trust property and to get in the trust 
estate including any funds belongine to tbp 
institutmn In order to discharfe this 
duty, which the law casts upon the trustee*, 
they were entitled to call upon the plaint¬ 
iff to produce the previous accounts and we 
do not therefore, think, that he w^ justi¬ 
fied in Ignoring the demand Nor are 
we prepared to hold that he was’ taken by 

surprise A perusal of the proceedings of 
the meetings held by the committee of 
mMagement prior to the 27th Septembe^ 
1920 shows that the question of 
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for the period in question was several times 
raised, and that it was contemplated that 
some action in the event of refusal to 
comply with the request of the trustees 
would betaken. 

It appears that the plaintiff had been 
managing the affairs of the institution 
honestly, and that his only objection to the 
production of the accounts was that the 
defendants, who were hostile to him, had 
no authority under the agreement to call 
upon him to submit the accounts of his 
stewardship prior to the date of the execu¬ 
tion of the agreement. It is clear that the 
relations between the parties are very 
strained, and that the defendants too have 
not carried out the terms of the agreement 
relating to the removal of the Imam. Be 
that as it may, they have chosen to take 
advantage of the plenary power conferred 
upon them by cl. (14) of the agreement, and 
we do not think that they have exceeded 
their authority. It is unfortunate that the 
interests of the institution should suffer 
on account of constant quarrels among the 
mutwallis, and it was for this reason that we 
suggested to the parties that they should 
settle their dispute by a compromise. They 
were, however, unable to come to terms, 
and we have no alternative but to determine 
the appeal upon the technical point dis¬ 
cussed above. 

We accordingly confirm the judgment of 
Mr. Justice Martineau and dismiss the 
appeal with costs. 

K. Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal against Order No. 340 op 1923. 

August 8, 1924. 

Present: —Mr. Justice Wallace and 
Mr. Justice Jackson. 

ATHAMSA ROWTHER— Defendant— 

Appellant 

versus 

GANE8AN and another—Plaintiffs 
Nos. 2 AND 3—Respondents 

Civil (Act V of 1908). s. WS^Limi^ 

tationAet (IX of 1908), Sch, I, .Art. 181—Mortgage 
suit—Order setting aside final decree while retaining 
pnhminary decree whether order affecting decision 
of the ca5« whether can be ch^lenged in 

<fecree—Final decree, application 
foi^Proceedtn^ in su%t or in ezecutiort-IAmSatian^ 
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An application to set aside an ex parte final decree 
follo\vmg an ex parte preliminary decree in a mt)i*t- 
gage-suit >yas allowed. The notes paper of the Judge, 
however, showed that he had called for written state¬ 
ment and draft issues. On the plaintiff contending at 
the time of re-hearing that not only the final decree 
but also tho preliminary decree which was also ex 
parte had been sot aside by the order: 

Held, that the prayer in the application and the 
order thereon and not the notes paper ought to bo 
considered and that the final decree alone was set 
aside by the order, [p 800, col. 2.] 

An application for a final decree in a mortgage 
suit is a proceeding in a suit and not in execution, 
and, therefore, only one application is permissible and 
it must be put in within three years of the prelimi¬ 
nary decree, [p. 810,col. 1.] 

An order setting aside an ex patie final decree 
while retaining the ex parte preliminary decree in a 
mortgage suit is an order ‘‘affecting the decision of 
the case” within the meaning of s. 105, C. P. C., and 
its propriety can be challenged in an appeal against 
a decree finally passed in the suit. [p. 810, col. 2; 
p. 811, col. 1.1 

Gopala Chetti v. Suhbiear, 26 M-. 604; 13 M. L. J. 
308 and Nand Ram v. Gnpal Sht^h, 16 Ind. Cas. 1; 
34 A. 592; 10 A. L. J. 130. relied on. 

Appeal against an order of the Court 
of the Subordinate Judge, Negapatam, 
dated the 6th July, 1923 in A. S. No. 1 
of 1923, preferred against that of the 
Court of the Principal District Munsif, 
Tiruvalur, in L A. No. 1220 of 1917, in C. S. 
No. 248 of 1912. 

Mr. K, Rajah Iyer, for the Appellant. 

Mr. K. S. Jayaravia Iyer, for the 
spondents. 

JUDGMENT* —The respondents had 
obtained in the Court of the District 
Munsif, Tiruvalur, against the appel¬ 
lant a preliminary mortgage decree ex 
parte on 2nd September 1912, and a final 
decree ex parte on 15th September 1917. 
On 20th November 1920, the appel¬ 
lant applied in I. A. No. 39 of 1921 to 
the District Munsif to set aside the 
ex parte final decree. This was allowed 
on 17 th December 1921. The entry on 
the notes paper referring to this runs: 

Ex parte decree set aside as per order 
on I. A. No. 39 of 1921. For written state- 
nient and draft issues adjourned to 6th 
J^uary 1922.” The order itself is headed: 

This is a petition to set aside the ex parte 
final decree passed against tho petitioner,” 
and concludes ” It is ordered that the 
petition be and the same hereby is allow- 
f* re-hearing of the applica¬ 

tion for final decree came on, it was con¬ 
tended before the District Munsif, a cHtTer- 
eut Judge from the one who pissed tlic 
order on I. A. No. 39 of 1921 that tlie notes 
paper showed that his predecessor had set 


aside not only the final decree but the 
preliminary decree as well, because he had 
called for written statement and draft 
issues and that, therefore, the whole suit 
should be taken up again. The District 
Munsif decided against that contention, 
found that the application for the final 
decree was barred by limitation, and, 
therefore, dismissed the ai)plication. On 
appeal the lower Appellate Court held that 
the District Munsifs order on 1. A, No. 39 
of 1921 had set aside both the })reliminary 
and final decrees. He reversed the Dis¬ 
trict Munsifs order and remanded the 
whole suit for re-hearing. The appellant 
(defendant) has now appealed against that 
order. 

We think that the lower Appellate Court’s 
view on this matter is clearly wrong. The 
application to the District Munsif was to 
set aside the final decree only and this 
was clearly apprehended by the plaintiff 
also as is obvious from his counter in 
the I. A. The order itself, as quoted 
above, cleaidy gave what the petitioner in 
that I. A. asked for and no more. We 
must go by that order and not by what 
we think from the District Munsifs note 
that he intended the order to be. Even 
from the notes paper it would appear that 
the entry calling for written statement 
and draft issues was a mistake, as, on the 
adjourned date of hearing, it was a counter- 
statement and not a written statement 
that was put in and accepted by the same 
District Munsif and no draft issues were 
ever put in. The case was disposed of on 
that counter-statement. It would take 
much stronger evidence to convince us that 
the District Munsif deliberately ordered a 
relief which he was not asked to give by 
either party. We are quite clear that 
only the final decree was set aside and 
the order of the lower Appellate Court 
remanding the whole suit for trial cannot, 
therefore, be supported and must be set 
aside. 

We are asked, however, not to accept 
the District Munsifs finding that the ap¬ 
plication for final decree was out of time. 
The preliminary decree was on 2nd Septem¬ 
ber 1912. On 17th March 1913, an appli¬ 
cation for final decree was made and dis¬ 
missed because the notice was not served. 
On 16th March 1916 another application 
was filed, the fate of which is uncertain. 
On 23rd March 1917, a third application 
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was Uled, the one now in question. It was 
commonly believed at tliat time that appli¬ 
cations for ftnal decrees were to be treated as 
applicalions Tor oxecition and were subject 
to the rules of limitaiion governing these. 
Of late tlie (,’ourl3 liave laid down that an 
application for a final decree in a niort- 
gige suit is a proceeding in a suit and 
not in execution, and, therefore, only 
one application is permissible and it 
must be i)ut in within three years of 
the preliminary decree. Adopting this 
latter view of the law, the District Munsif 
dismissed the application of 23rd March 
1917 as out of time. The plaintiff con¬ 
tends that, on the same view of the law, 
the dismissal of his application of 17th 
March 1913 on the ground that the notice 
was not served was improper, because no 
notice was necessary on such an applica¬ 
tion, and, therefore, his application of 23rd 
March 1917 may fairly be treated as a con¬ 
tinuation of the application improperly 
dismissed on 17th March 1913. We need 
not refer further to this question, because 
we think that the respondent-plaintiff is 
bound to succeed on another ground and 
that is that the appellant-defendant’s appli¬ 
cation to set aside the ex parte final decree 
was itself out of time. 

The ex parte final decree was passed on 
15th September 1917. In I. A. No. 39 of 
1921, the defendant alleged that he became 
aware of it on 20th October 1920. He 
did not file his I. A, until 20th Novem¬ 
ber 1920, one day over the thirty cla3'3 
allowed by law. We have verified that 
19th November 1920 was a working day 
in the Court. No explanation for the 
delay was offered in the petition or affidavit. 
Frima facie, therefore, his petition was out 
of time. The point was raised before the 
lower Appellate Court which disposed it 
of on two grounds. First, that the ground 
of limitation was not taken by the plaint¬ 
iff when I A. No. 39 of 1921 uas put in, 
and secondly, that the plaintiff cannot now 
take this point in appeal from an order 
setting aside the final decree since it is 
not a ground “ affecting the decision of 
the case ” within the meaning of s. 105 
of the C. P. C. The first point is not a 
good one. In his counter the plaintiff 
clearly contended that the application was 
time-barred although he then thought 

that the date of the presentation was llih 

January 1921. It was a mere quibble to 
say that he had not taken the point be- 
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cause he made a mistake as to the actual 
date of presentation of the petition. 

As to the second point, ifis quite true 
that certain High Courts have interpreted 
the words “ affecting the decision of the 
case” in s. 195 as meaning " affecting the 
decision of case on the merits ”—see for 
example the Calcutta High Court in 
Chintamony Dassi v. Ragoonath Sahoo {1), 
the Allahabad High C'ourt in Gulab 
Kunwarw. Thakur Das (2), Tasadduq Husain 
V. Hayat-un-nissa (3) and of the Lahore 
High Court in Fazal v. Haskmaii (4), 
Budliu Ram-Honda Ram v. Ramzan (5) and 
Sundar Singh v. Nigahiya (6k but all 
these cases proceed on the principle that 
when tlie setting aside of the order has 
re-opened the hearing of tlie suit on the 
merits, the propriety of setting aside of 
the order cannot be attacked in an appeal 
in the suit. In our opinion, they do not 
go bej'ond that or lay down that in no 
case can the propriety of an order setting 
aside an e.T parte decree be challenged in 
an appeal against a decree finally passed 
in the suit. For example, a proper case 
in which it could be set aside is the case 
set out in Gopala Chetti v. Subbier (7), 
where an ex parte decree had been set 
aside on behalf of a party who had never 
applied for it to be set aside. In Hand 
Ram V. Bhopal Singh (8), a Bench of the 
Allahabad High Court followed Gopala 
Chetti V. SnbbieriJ}^ although perhaps it 
has stated too broadly the general pro¬ 
position. It seems to us that the present 
case is another in which an order setting 
aside an et parte decree may be properly 

attacked. It is clear that, when the result 
of the setting aside of the order has been 
the hearing of the suit de novo on its 
merits, no injustice would be done to any¬ 
one by the decision of the case and the 
final result is not affected. But in the 
present case the result would be very 
different. The defendant has deliberately, 
no doubt, for good reasons from his o^ 
point of view refrained from opening the 
whole suit and only wants the final decree 
to be re-opened because he thinks he hw 
a good point of limitation which will 

(l) 22 C. 9S1; 11 Ind. Dec. 's. 3.) 651. 

t2) 24 A. 464; A. W. N. .1902) 136. 

(.3) 25 A. 280; A. W. N. (1903) 39. 

(4) 31 Ind. Cas. 914; 40 P. K. 1916; 133 P. W. R. 1919. 

(5) 59 Ind. Cas. 676; 33 P. W. R. 1921; 3 U L 
59; S8 P. L. R. 1921. 

(6) 72 Ind. Cas. 410; (1923) A. I. R. fL.) 42i». 

(7) 26 M. 604; 13 M. L.J. 308. 

(8; 19 lad. Cm. 1; 34 A. 392; 10 A. U J. 190, 
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enable him to render the preliminary 
decree futile. So far from courting a deci¬ 
sion on the merits he is trying lo burke 
such a decision altogether. In such cir¬ 
cumstances we cannot but hold that an 
order setting aside the ex pa7'te final dec 
ree while retaining the e.r parte prelimi¬ 
nary decree is an order “ affecting the 
decision of the case.” 

We consider, therefore, that it is open to 
us to consider the propriety of the District 
Munsif s order allowing the final decree to 
be set aside. The application was out of 
time and we can see no reason for indul¬ 
gence or for not enforcing strictly the law 
of ^ limitation. Technicalities may be 
waived in the case of a party bona fide 
seeking to do justice as well as to get it; 
but the defendant’s lodge is too apparent. 
He admits the mortgage claim, as he does 
not challenge the ex parte preliminarj' 
decree, but seeks lo defeat it by a techni¬ 
cality of law affecting the final decree which 
only became available lo him on the later 
interpretation of the law of limitation. He 
would seek to enforce the law of proce¬ 
dure against the plaintiff while claiming 
absolution for himself from the law. He 
would re-open the suit only to the extent 
to which it would benefit himself. AVe 
are not prepared to relax the law of limita¬ 
tion in favour of such a person. We, 
therefore, hold that the application to set 
aside the final decree was out of time. The 
result is that the final decree of 15th Sep¬ 
tember 1917 stands. We, tlierefore, reverse 
the order of the lower Appellate Court 
and we direct accordingly. The defendant 
will pay the plaintiff s costs in the lower 
Courts, he will get his costs in this appeal. 

V* N. V. Appeal allowed. 

Z . K. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Second Civil Appeal No. 166 of 1923. 

October 14, 1924. 

Present: —Mr. Neave, A. J. C. 
MURLIDHAR— Defendant—Appbll.xnt 

versons 

_ J^-A-QIR BAKH8H —Plaintiff and 
IvAHlM BAKH8H. and others—Defendants 

—Respondents. 

L ml Procedure Code (Act V of lOOS), O. XtJ. r. 
iJ-~Coun92l instructed to apAu for aljour.inn' - 
journr^iit ref used ■ -Dis/nissal of appeal, rul :re of 
whether lies. • - ' ^ 
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The mere attendance in Courfrof a Counsel i-n be¬ 
half of the appellant \s-ho is not prepared to argne tlie 
case doss not amount to an appearance of the appel¬ 
lant within the meaning of O. Xbl. r. 17 of the C. P. 
C., and the consPC|uent dismissal of tlic appeal n nst 
be regarded as a dismissal in default and is not «[ rn 
to appeal, fp. 812,co'. l.j 

A Counsel on behalf of an ai^pollant made an aj pii- 
cation for adjournment of the hearing of the ap) eal 
and on the adjournment being refused slated that he 
was not ill a position to argue llie appeal. The Court 
tlien referred to the judgment of the lower Court as 
clear and well-reasoned and remarked that there was 
nothing on the face of it to suggest that any mistake 
had been made either in law or in fact. It wound up 
with the remark “The appellant's Counsel being 
unable to argne the appeal I have no alternative, 
therefore, but to dismiss the ajipeal with costs: ’ 

Held, that liie order dismissing the appeal was 
reallj’ one dismissing it in default and was not 
appealable. [i6i(i.] 

i^Casc-law referred to.) 

Second appeal against a decree of the 
District Judge, Lucknow, dated the 
1st February 1923, preferred against that 
of the Additional Subordinate Judge, 
Lucknow, dated the 22nd September 1922. 

Messrs. Ram Bharose Lai and RajNaram 
Shulda, for the Appellant. 

Messrs. A. P. Sen, Zahuv Ahmad and 
Ganga Dayal Khare, for Respondent No 1. 

Mr. Rajeswari Prasad, for Respondent 
No. 3. 

JUDGMENT, —This is an appeal 
against an order of the District Judge of 
Lucknow dismissing tlie appellant’s suit. 

A preliminary objection is taken by the 
respondent that no appeal lies, inasmuch 
as no decree was passed by the lower 
Appellate Court, but the appeal was in 
reality dismissed for default. 

The facts of the case as set out in the 
order of the lower Appellate Court are, 
that an application was made by Counsel 
on behalf of the appellants in tliat Court 
asking for adjournment, on the ground 
that their Counsel was unable to appear 
that day. The Court refused to allow an 
adjournment, and the Counsel who filed 
the application on behalf of the appellants 
stated that he was not himself in a posi¬ 
tion to argue it. The Court then referred 
to the judgment of the Court below as 
clear and well-reasoned, and remarked 
that there was nothing on the face of it 
to suggest that any mistake had been 
made either in law or in fact, it wound 
up “The appellant’s Counsel being unable 
to argue the appeal, 1 have no alternative, 
therefore, but to dismiss the appeal with 

sts " 

it U contended on behalf of the respond- 
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ent that though the leanied Judge does 

refer to the judgment of the Court below, 
his dismissal' of the appeal is clearly not 
based on any determination of the merits 
but only on the failure of the appellant's 
Counsel to put in an appearance, and 
his order is really passed, though he does 
not sav so, under O. XLI, r. 17, of the 
C. P. C. A large number of rulings has 
been ’ cited from the reports of nearly all 
the High Courts in India in support of 
the proposition that the mere attendance 
at the Court of a Counsel who is not pre¬ 
pared to argue the case does not amount 
to an appearance of the appeUant within 
the meaning of O. XLI, r. 17. These rulings 
begin in the case of Calcutta with Buldeo 
Mrsserv.Sytid Ahmed Hussein (1), and in the 
case of Allahabad with Mansab AH v. 
Nihal Chand (2). The question has been 
discussed at considerable length and the 
authorities up to that date considered in 
a Full Bench decision of the Calcutta 
High Court in Satish Chandra Mukerjee 

V Ahara Prasad Mukerjee (3), when it 
was laid down that an application by a 
Counsel or Pleader who is instructed only 
to apply for an adjournment, which is 
refused, is not an appearance within the 
meaning of the C. P. C., and in such 
circumstances, the dismissal is one for 
default. A different view was taken in a 
Madras case, Patinhare Tarkait Hama 
Uannadi v. Vellur Krishnan Menon (4), 
but later on that High Court also in 
Gapala How v. Maria Susaya Pillai (5) 
came into line with Calcutta and Allahabad. 
The same principle has been adopted b}' 
the High Court of Patna in Lalji Sahu 

V Lachmi Narain Singh (6), Muhammad 
Bakar AH v. Chulhai Mahfon {7) and Ham- 
dhan Tewari v. Bishun Pragash Narain 

Singh (8). 

The principle underlying these decisions 
was enunciated by Sir Arthur Strachey in 
a Full Bench case in Lalta Prasad v. 
Nand Kishore (9), where he pointed out 
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that if Pleaders -were not duly instructed 
and able to answ'er all material questions 
relating to the suit, if they were instructed 
only to apply for an adjournment, then 
the plaintiff did not appear. 

In the few' decisions which the learned 
Counsel for the opposite party has been 
able to adduce, it does not appear that 
the reported cases on the subject had been 
brought to the attention of the Judges 
who delivered them, and certainly they 
carry no w'eight against the general con¬ 
sensus of opinion in the other direction. 

The main point taken by the learned 
Counsel for the appellant is that his client 
was misled by the fact that the lower 
Appellate Court passed wdiat purported 
to be a decree. In these circumstances 
he supposed that he w'as bound to file 
an appeal, and did not realise that he 
should have made an application to have 
his case restored to the file. It is true 
that a formal decree was prepared. This, 
however, w'as clearly due to a mistake on 
the part of the Judge’s office, wdiich did 
not appreciate the real nature of the 
Court’s order. Though this mistake may 
perhaps have contributed to mislead the 
appellant it cannot enable him to file an 
appeal to w’hich he had no right under 
the Statute. It w’as the business of his 
Legal Advisers to discover what the real 
nature of the order was w'hich had been 
passed against them, and to take such 
steps as the law provided to have it set 
aside if possible. 

The preliminary objection must prevail. 
The order passed by the lower Appellate 
Court was one under O. XLI, r. 17, against 
which no appeal is provided by the C. P. 
C. The appeal is accordingly dismissed 
with costs. 

z. K. Appeal dismissed. 
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Present: —Mr. Justice Devadoss. 
SITHAMRAJU ANANDA RAO 

AND OTHERS—DEFENDANTS NoS. 1 TO 6— 

—Appellants 

* 4 

SH Raja VENKATADRI APPA RAO 

BAHADUR ZAMINDAR GARU— 

Plaintiff—Respondent. 

Minor —Guardian ad litem—“ Groff ncjliyetwe,** 
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—xphethzr negliqcncc 

U here a piardian of a minor omits to put forward 

deFe^d I‘a^;e put forward or fails'to 

wo^M^ho ^ he ought to have defended, he 

Drmieii/pH^ negligence. But where a suit is 

Fe^Mln ^ (iuo diligence, the mere fact that a 

wL notfc"-®°^ ndght have helped (he party 

show that there was ‘‘gmsfnegligLc^’of 

cee^dlnt*!® a hr subsequent pro- 

Mcdin^s, the negligence attributed to a guardian 

must be gross negligence in law. that is. sufh neglU 
SS-'ted S:'ultv of® it 

dfd ^mofV ^ plainly his duty to do or 

omitted^ which he ought not to Jmve done or 

omitted to do something which anv man of ordinarv 
prudence would have doSe. [i6id.l • 

Pa* Xarasamma, 26 Ind. 

Cas. 16; 2^ M h. J. 486 and Parxneswari Pershad 

tinsSfshed " '■■ ® ■’■ ‘'i®- 

The que.stiou whether there was negligence or ^uch 
of vitifite the proceedings in a Court 

Ff mfxed a question 

nS nf fi? ttiere was gross negligence on 

nrevK ^ in the conduct of a 

ptevious suit. [p. 813, cols. 1 & 2.J 

A^fi^o 1 ^ ^^istnaatMasulipatam, in 

Appeal Suit No. 138 of 1921 presented 
against that of the Court of Te Ad 

No Tsl?®®- 

Mv for the Appellants. 

JVir. Cr. Lakshmanna, for the liespondent 

tn'lV-^®^®NT.-The only point argued 

whether the plfint- 

of 1911 i" 12-10 

linvo I ’] 1 Both the lower Courts 

on decision is not binding 

at the inasmuch as he was a minor 

Wards ^ his guardian, the Court of 

den ' fh^respon-- 

Court to^to'^l open to this 

aZ^Llu®. finding. But I 

the questionbecause 
proceeding, f the 

not merelv q « gross negligence is 

miYAri 1 ^ ^ Question of fact but one of 

and, therefore it is 

appeal to^go*^^nto^tb^^ High Court in second 
toer ther^ .Question to see whe- 

as gross negligence on the 
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part Of the minor's guardian in the conduct 
of the previous smt. The question involv¬ 
ed IS as regards the rate of rent for a 

‘^“1- High Court decided 

V l J .? 191b r/dc K.V. 

iate_d^m®d but at a lower rate, iu>., 
Kb. --U-4. In the course of the judgment 
he learned Judges oh.serve that the que.s- 
tion of res judicata was raised but there 
was no clue as to the identity of the 

mt'^n.ff"^ '® «f res Judicata was 

not put m issue in the lower Courts. There 

was another decision of the High Court 

winch IS evidenced by K.\. 15-2 in wliicii it 

was held that the plaintiif was entitled to a 

higher rate at the rate of R.s. 5 . Tlie 
question 18 whether the Court of Wards 

IT®® ’^^fllSeiit in not acting upon 

Ex. B-2 when the suit of 1907 which ul¬ 
timately came up in S. A. \o 1240 of 

•'i'®® filed. In the present case 

fi?af®tV'^®“®® ’“® '^®f'‘ “^fieb'ced to show 

that the manager under the Court of Wards 

was either negligent or that he did not 

conduct tiie case of 1907 with due care and 

tl l,‘f®t“®®h brouglit forward is 

tliat Ls. B-2 was not relied on for the pur¬ 
pose of raising the plea of res Judicata 
We do not know under what circumstances 
the manager and those who helped him 
in the conduct of the suit did not rely 
upon E.X. B-2 and did not raise the ques¬ 
tion of res judicata. Tlie question was 
sought to be raised before the High Court 
but the High Court found that the identity 
of the parties was not established and 

therefore the previous judgment could not 

be res judicata between the parties and 
they also say: “The First Court states that 
the judgments relating to the previous 
suit give no clue to the identity of the 

T®'lf®’ J 1° say: “The 

Judge does not hold that the lands are the 

same and we liave not been referred to 

any evidence to show that the lands are 

identical. And they modified the decree 

of the pisytet Court by giving tlie plaintiff 

rent at the lower rate. Mr. Lakshmanna 

for the respondent contends tiiat tiie fee s 

appearin^g in evidence are sufficient to make 

out such negligence as would be sufficient 

to vitiate the proceedings in a Court of 

Law, and he relies upon Chiinduru Pan- 

myija y. liajam Viranna (1) in support of 


(1) 70 Ind. Cas. 668 ; 45 M. 425- 15 I w 4«- 

a9||j M. W. U. 213; (1922) A. I. K.;(M) 273; iV m' cj 
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his contention. In that judgment there 
is an observation upon which he very 
strongly relies; “It must be such negligence 
as leads to the loss of a right which might 
have been successfully asserted if the suit 
had been defended with due care.” This 
sentence taken from its context no doubt 
would lend colour to the contention of 
the learneil Vakil. But wa have to see 
under what circumstances that observation 
came to be made. Where a guardian omits 
to put forward a plea which he should 
have put forward or fails to defend the suit 
which he ought to have defended, no doubt, 
he would be guilty of negligence. But 
where a suit is prosecuted with due dili¬ 
gence the mere fact that a certain docu¬ 
ment which might have helped the party 
Avas not filed in evidence is not by itself 
sutlicient to show that there was gross 
negligence on the part of those who con¬ 
ducted the litigation on behalf, of the 
minor. It is not every kind of negligence 
that would be a ground for relief in sub¬ 
sequent proceedings. It must be such 
negligence as would be called gross neglig¬ 
ence in law, that is, such negligence as 
would imply that the person guilty of it 
neglected to do what was plainly his duty 
to do or did something which he ought 
not to have done or omitted to do some¬ 
thin^ which any man of ordinary prudence 
Avould have done. There is no evidence 
in this case that any of the persons res¬ 
ponsible for the conduct of the previous 
litigation Avere guilty of such negligence. 
Mr Lakshmanna relied also upon Gottepati 
Subbanna v. Gottepati Narasavima (2). In 
that case Sankaran Nair, J., who was one 
of the Judges found that the guardian put 
forward ■ a false case suppressing the true 
case, knowing that by doing so he was 
endangering the right of the minor. He 
put forward a false claim under a false 
case of adoption knowing perfectly well 
that under a Will the minor was entitled 
to have half the property. It Avas held 
in that case that the guardian was guilty 
of gross negligence and that the proceed¬ 
ings in the suit could not bind the minor. 
The observation in Parmeswari Pershad 
Narayan Singh v. Sheo Dutt Eai (3) is very 
general. In every case the Oourt has to 
see whether the facts are sufficient to make 
out gross negligence on the part of the 

(3) 26 Ind. Cas. 16; 27 M. lu J. 486. 

(») 6 0. Ii. J. 448. 


guardian. In this case there is no such 
evidence forthcoming, and, therefoie, it 
cannot be said that the Court of Wards or 
their agent or the manager who Avas^ in 
charge of the estate of the minor plaintiff’s 
estate Avas guilty of grsos negligence. 
Both the lower Courts have come to the 
conclusion that there was negligence merely 
on the fact that the previous judgment. 
Ex. B-2, was not relied upon in the suit of 
1907. Both the Courts have gone wrong, 
and I have no hesitation in holding th^ 
there was not gross negligence or such 
negligence as AA^ould be sufficient to vitiate 
the proceedings in a Court of LaAV. 
being so, Ex. V is binding on the plaintiff 
as AA’ell as on the defendants. 

Mr. Lakshmanna further contends that 
the plaintiff is entitled to ask for asra ot 
share of the produce. But this contention 
Avas negatived in the previous suit; for the 
learned Judges say: “If the plaintiff Avae 
entitled to revert to the waram rate or 
claimed to revert to it and the higher rate 
Avas agreed to be paid in settlement of 
that claim, the contract Avould be support¬ 
ed by consideration. That Avae the case in 
some of the decisions referred to by the 
Judge. But those are not the facts here. 
And following these decisions we hold that 
the patta must be modided by disallowing 
the rate of Rs. 5 and inserting the lower 
rate.” The questions now raised were 
actually raised and decided in the pre¬ 
vious suit, and, therefore, the plaintiff is not 


entitled to re-open them. 

In the result the appeal is allowed so 
as the 6th appellant is concerned who is 
the only person who is now supporting the 
appeal; and the decrees of the lower Courtt 
AA^ould be modified by inserting Rs. 2-11''* 
instead of Rs. 5, 6th appellant is entitled to 
proportionate costs throughout. , 

Appellants Nos. 1 to 5 have settled the dis¬ 
putes AA’ith the respondent, and * 

compromise petition. A decree will w 
drawn up in terms of the compromise peti¬ 
tion, so far as they are concerned. 


V. N. V. 
Z. K. 


Appeal allcrwed. 
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OUDH JUDICIAL COMMIS- 
SIGNER’S COURT. 

bEcoND Civil Appeal No. 257 of 1923. 

October 17, 1921. 

Prc5c/if.*—Mr. Dalai, J. C. 

BADRI NARAYAN and others—Plaintiffs 

— Appellants 

VCT^SKS 

AGENT B. N. \V. RAILWAY, GORAKH- 

PUK AND ANOTHER—DEFENDANTS— 

n Hespondents. 

Railways Act (IX of 1690). s. 72-aootU consigjied 
ffoM , for carriage—Riak XoU Form 

-n7n^7 pw M—Burden of 
^'alidity^^ ^ 6*/ person delivering yoods, 

Where goods are delivered to a Kailwav Compauv 
for carnage and the Risk Note is signed by the pei*- 

fh« to the Raih!%Lv. 

he Risk-^ole is binding on the consignor and tlie 
consignee, [p. 8h5, col. 2.J 

Where goods are consigned to a Railway Company 
for carnage under Risk-Note Form “B” and are lost 

proving tliat the loss was 
wilful negligence of the Railway 
Administration or the wilful negligence of or theft by 
Its servants lies on the plaintilY. [p. 815. col. l.J 

A appeal against a decree of the 

Gonda, dated the 
loth May 1923, preferred against that of the 

Munsif, farabganj at Gonda, dated the 7th 
July 1922. 

Bisheshwar Noth iSripasfara, for the 

Appellants. 

Mr. G, N. Muhei'jij for the Respondents. 

JUDGMENT. —A merchant sued two 
itaiiway Companies for the price of the 
entire consignment lost in transit. It was 
booked at the Victoria Terminus Station 
under Risk Note “B”. This Risk Note ab¬ 
solves the Railway Company from a claim 

unless the consignee can prove 
mat the loss was caused by the wilful negli- 

me Railway Administration or the 
^®S^^g®uce of or theft by its servants, 
e burden of proof in such a case lies on 
j . ^9SSignee. In the present case the 

PiamtiJf succeeded in the First Court but 
lost lu the lower Appellate Court. This is 
a second appeal. 

Two points were urged by the learned 
^ plaintiff:— 

11 tha,t the Risk Note Form “B" was not 

•nan that, therefore, the Railway Com- 
pany was not protected and (2) tliat the 

record proves either wilful 
servants^^^ theft by the Company’s 

Note is signed by one Yaswant 
tont broker. He was the man who 

he bale to th? Railway Station for de- 
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livery. The argument was that he was not 

the consigning lirm of Shiva 
Da^al-Alutsaddi Lai, that that firm entrusted 
the package to its own servant and that that 

servant ha( no autJiority to pass on the duty 
to this broker. 

According to tliis argument, under tlie 
circumstances of tlie case, tlie broker was 
not the proper person to sign the agreement 
under s./- (2) (u). If such a contention 
'vere allo'ved, all business would be at a 
stand-still and merchants except possibly 
m this paiticular case would sulfer mucii 
more thau the Railway Company. The 
Act very properly provid'es for the signing 
of the agreement by the person actually 
delivering the package to the Railway Ad- 
miiiistratiou. It will be ridiculous to expect 
that in every case the Company should at¬ 
tempt to find out whether tlie' person who 
actually brouglit tlie package Iiad authority 
to sign the Risk Note on behalf of the con¬ 
signing Company or not. Yaswant Bal 
Krishna was the person wlio delivered the 
package to the Railway Company and was, 
therefore, the proper person to sign the 
agreement. The consignor and the con¬ 
signee would be bound by such signature. 
If, of course. Yaswant Bal Krishna Jiad not 
signed his own name but had signed the 
name of some Company, it migiit have 
been argued that it was tiie duty of the 
Railway Administration to discover whether 
this person signing the name of some body 
else on the Risk Note had the autliority or 
not to sign as an ageut. Such a case does 
not arise here. I hold that the Risk Note 
was valid. 

There is no evidence of any wilful neglB 

gence of or theft by the Company’s servants. 
Reference was made to the evidence on the 
record of Railway servants both in the Trial 
Court and during an enquiry held by the 
Railway Administration- It was pointed out 
that the bale ■was missed according to the 
testimony of the Railway servants between 
Colonelganj and Gonda Kachchehri. The 
case as put before this Court on behalf of 
the plaintiff was that the theft was really 
committed at Colonelganj while the train 
was waiting there for 21 minutes and there 
was no proper watch kept through the wil¬ 
ful negligence of the Company’s servants. 
The evidence on the record does not support 
such a conclusion. I’he train did wait at 
the Colonelganj Station for 21 minutes 
but the Guard says that a watchman was 
sent out to watch and that he himself fouqd 
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all the seals intact when the train arrived Appeal against an order of the Subordi- 
and just before the train departed after nate Judge, Rae Bareli, dated the 2nd 
he had made over the line-clear to driver. August 11)23. 

Stress was laid on a statement of the Guard Mr. H. K. Ghose^ for the Appellant, 
that when the train was starting he did Mr. Zahur Ahmad, for the Respondents, 

not notice the watchman. That, however. JUDGMENT.— This is an appeal from 

does not prove that the Avatchman deputed an order of the Subordinate Judge of Rae 
to watcli was not doing his duty. Bareli dismissing an objection filed by the 

It was further urged that the train had defendant in an execution case. The only 
slowed down between Colonelganj and ground urged before us is that the land 
Maijapur (a station which was passed by against Avhich execution has been taken 
the train and where it did not stop) through out is ancestral property within the mean- 
Avilful neglect of the Company’s servants, ing of s. 20 of the Oudh Laws Act and 
Such delay in the running of a train is that as such it cannot be sold except with 
common and cannot be taken as negli- the sanction of the Local Government and 
gence eras a contributing cause to theft, by the Collector. . ^ 

Any Avay, the slowing down of the train This question was dealt with by the 8ub- 
Avould not lead to the presumption that ordinate Judge in his discussion of issues 
the theft Avas committed by the Company’s Nos 2 and 4 framed by him and he found after 
servants and such slowing doAvn does hot, going into the matter that the Avas 

amount to negligence. The seals Avere not ancestral land. The learned Counsel 
intact at the Colonelganj Station and the for the appellant reli^, first, on cl. (o) of 
seal of one w’^aggon from Avhich this parti- the Explanation to s. .*0 defining ancestral 
cular bale Avas missed Avas found broken land as “ land forming an estate or part of 
Avhen the train reached Gonda Kach- an estate as defined in the Oudh Estates 
chehri The probable conclusion is that Act, 1869.” Noaa', on the learned Oounsers 
theft Avas committed Avhile the train Avas own recital of the facts, the land in ques- 
running and not by the Company’s servants tion no longer forms part of such an estate. 

or through their negligence. 

1 dismiss this appeal with costs. 

2 V Appeal dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Execution of Decree Appeal No. 43 

OF 1923. 

September 19, 1924. 

Present:— Ut. Dalai, J. C. and Neave, 

A.J.C. 

Sijed SIRAJ AHMAD— Judgment- 
Debtor—Objector—Appellant 

versus 

Sued IBNUL HASAN and others— 
Decree-Holders—Opposite Party 

—Respondents. 

Oudh Lau^s Act (XVIII of 1876), s. SO^Land 
acquired by. adverse possession, whether ancestral. 

Laud acquired after litigation on CTOund of adverse 
jMBsesuon against a taluqdar to whom it originally 
^%iiongi»d, is not ancestral property within the mean- 
of 9 . SO of the Oudh Laws Act. 


iL came into me possession oi me aeicDu- 
ant-appellant after litigation on the 
ground of his adverse possession against 
the taluqdar. Obviously Avhen it passed 
out of the taluqdar s ownership it ceased 
to form part of such a taluqdari estate and 
ceased also to retain the character of such 
an estate. 

Then the appellant’s learned Counsel 
falls back as his second line of defence on 
cl. (a) of the Explanation. Here a^in the 
liistory of the land and its acquisition is 
against him. It cannot be said that bis 
client has either directly or indirectly in¬ 
herited the land from the proprietor or that 
it has been owned continuously as is re¬ 
quired by cl. (a). 

There is no force in this appeal which 
is dismissed with costs. 

7. K. Appeal dismissed. 
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LAHORE HIGH COURT, 

CiiiMiNAL Appeal No. yU9 op 1922. 

December 23, 1922. 

Present: —Mr. Justice 8cott-Smith and 
Mr. Justice Zafar Ali. 

Masanimat GURDEVI— Convict— 

Appellant 

X'CVSHS 

EMPEROR —Respondent. 

Penal Code (.Icf XIA' of IS60}, s. JiL’- Murder — 
Poisoning—Caii^c of death, proof of. 

Before a person can be convicted of murder by 
poisoning, it is essential to prove that the death of the 
deceased was caused by poison and that the poison 
was administered to liim by tlie accused. Wlioro the 
cause of death cannot be ascertained with certainty, a 
conviction for murder by poisoning cannot be sustain¬ 
ed. 

Appeal from an order of tlie Sessions 
Judge, Sialkot, dated the 29th. August 
1922, 

The Public Prosecutor, for the Respond¬ 
ent. 

JUDGMENT.— This is a jail appeal 
by a female prisoner from a conviction 
and sentence of transportation for life 
under s. 302, Indian Penal Code. 

The deceased of whose murder she has 
been convicted was her husband named 
Jagat Singh, of about 50 years of age. His 
account of the event according to his 
dying declaration was to the following 
effect:—“The appellant cooked food for 
him as usual and served him with it on 
the evening of the 12th June last. It con¬ 
sisted of chap'jLtis and porridge or 
He perceived that the porridge was bitterisli 
and enquired from Iier why it was so. 
She replied tliat it was slightly burnt. 
After partaking of it he complained of 
dryae.ss in the throat and spasm in his 
stomach and took some milk but this 
produced no relief. Tiien he went to the 
house of Kesar Singh sufed posh and e.v- 
pressed to him the suspicion tliat his wife 
had administered some poison to liim in 
food as he had beaten her two or three 
days previously for carrying on a love intri¬ 
gue with Fateh Singh." 

Kesar Singh sent a ehow'.iid'xr to the 
Police Station which was only one mile off, 
to report there. A Head Constable arriv¬ 
ed on rccciving tlio report and found Jagat 
Singh in a critical condition. Therefore, iie 
recorded his dying declaration and then 
Bent him to hospital for treatment. He 
was vomiting and purging and died in 
hospital on the ensuing morning at 5 10 a.m. 
The Sub-Assistant Surgeon who attended 
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him in the liospital suspected poisoning 
l)y arsenic. The post vivrtcm signs, noted 
by the CUvil Surgeon were that tJie Ijraiii, 
lungs and stomacli were congested and 
the pupils were dilated. The cause of 
death was not slated but the stomach with 
its contents and lueces of viscera were 
sent to the Chemical E.vamiuer because 
there was suspicion of an irritant poison, 
such as arsenic. The matter vomited and 
purged by the deceased was also sent to 
the Chemical Examiner. He found opium 
in the stomach and its contents and 
mercury in the mailer vomited and purged. 
Tlie Civil Surgeon could not explain iiow 
the.se two different poison.s coul<l exist one 
ill the stomacli, ami tlie other in the matter 
vomited and purged. Obviously if the. 
mail died of a mercurial poison or of opium 
or of both, these drugs should have been 
found in the viscera. 

But there was against the appellant her 
confession made before a Magistrate in the 
course of Police investigation to the effect 
tliat Fateh Singh Jat liad illicit intimacy 
with her, that the deceased discovered it 
and beat her, that Fateh Singh gave her a 
pill of aconite to administer to her Jiusband 
to kill him and, that accordingly she mixed 
a portion of the pill in the porridge and 
tliat he was seized i.with vomiting after 
eating it and died on the ensuing morn¬ 
ing. She produced the rest of the pill 
whicli was sent to tho'Chemical Examiner 
who reported that there was no i^oison in 
it. She retracted the confession during the 
Magisterial empiiry and stated that she 
was tutored by the Police to make the said 
confe.ssion. Before the Sessions J udge she 
repeated the story of the pill and added 
that it was supplied to her by Fateh Singh 
to be administered to the deceased to cure 
him of impotency. The learned Sessions 
Judge disagreeing with the majority of 
the Assessors arrived at the conclusion 
that the circumstantial evidence reviewed 
above was sufficient to bring the charge of 
murder home to the appellant. But before 
convicting her of murder it was essential 
to prove (1) that the deatli was caused 
by a jioison, and (2) tliat the poison was 
administered to the deceased by the ap- 
liellaiil. Admittedly there was no direct 
evidence as to (2; and the evidence on (i; 
was inconclusive and highly unsatisfactory, 
because as already stated the cause of 
death was not proved at all. The learned 

Sessions Judge says in his judgment th.it 


GURDBVI V. Bill'EROR. 



KA\AN ULLAU V. EMPlROR, [8S L 0. 1926] 


the Civil Surgeon and the Sub-Assistant 
Surgeon were unable to say what poison 
was actually administered and that there 
was no evidence on the record to show 
what poison had been administered. The 
appellant’s own confession was not true 
because the deceased did not die of aconite 
poisoning nor was aconite found in the 
pill produced by her. The Sessions Judge 
himself was of opinion that the confession 
was false and that no reliance could be 
placed on it. We are, therefore, of opinion 
that the evidence on the record is fluite 
insufficient to establish the charge. The 
learned Public Prosecutor also stated that 
he could not support the conviction and 
that there was no case against the appel¬ 
lant. 

Therefore, we accept the appeal and 
order release of the prisoner from jail forth¬ 
with. 

z. K. Appeal accepted. 


ALLAHABAD HIGH COURT. 

Criminal Revision No, 442 or 1924. 

October 20,1924. 

Present: —Mr, Justice Mukerji. 

8AMOKHAN— Accused—Applicant 

versus 

EMPEROR —Respondent. 

Penal Code (Act XLV of 1860), ss. JSJ, 2U ^In¬ 
formation to Police—Definite charge of offence — 
Offence. 

There is an essential difference between a mere 
information to the Police and a delinite statement to 
it that a certain person has committed a certain par¬ 
ticular offence. In tho latter case, which is much 
f?raver than the former, s, 211 of the Penal Code 
applies. 

Accused laid a clear and definite infoiiuation before 
the Police to the effect that there was a dacoity in his 
house and that certain particular persons had taken 
part in it. It was found that no dacoity had taken 
place and that, at any iixte, the persons mentioned by 
the accused never took part in the dacoity : 

Held, that the accused was guilty of an offence under 
s. 211 of the Penal Code. 

Kashi Ram v. Emperor, 82 Ind. Cas. 107; 22 A. L 
J. 829; 10 O. & A. L. li. 918, followed. 

Criminal revision from an order of tlie 
Sessions Judge, Agra, dated the 19th July 
1924. 

Mr. Saila NathMukerfi, forthe Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT ♦-^Two points have been 


urged in this cose. The first one is that the 
offence was really one under s. 182 of the 
Indian Penal Code, and not one under 
3. 211 of the same Code. The finding is that 
the applicant laid a clear and definite 
infoi’mation before the Police, to the effect 
that there was a dacoity in his house and 
certain particular persons took part in it. 
It has been found that no dacoity took 
place, and at any rate the persons mention¬ 
ed never took part in the dacoity. The 
question in the circumstances is whether 
the case falls under s. 211 of the Indian 
Penal Code or not. 

The latest pronouncement upon the point 
is by Walsh, A. C. J., and Ryves, J,, in 
the case of Kashi Ram v. Emperor (1). 

It seems to me that there is an essential 
difference between a mere information to 
the Police and a definite statement to it 
that a certain person has committed a 
certain particular offence. In the latter 
case, which is much graver than the 
former, s, 211 of the Indian Penal Code 
applies. In my opinion the conviction is 
right. 

As regards the sentence the applicant 
Avas fortunate enough to have the original 
sentence reduced by the learned Sessions 
Judge, to one of nine months’ rigorous 
imprisonment. 

Having regard to the fact that the charge 
brought by the applicants fell within the 
second portion of s. 211, a sentence of 
nine months’ is a light one. I refuse to 
interfere with the sentence. The applica¬ 
tion is rejected. 

z. K. Application rejected. 

(1) 82 Ind. Cas. 167; 22 A. L. J. 829; 10 0. A A L. 
R. 918. 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 169 of 1924. 

July 17, 1924. 

Present :—Justice Sir Babington Newbould, 
Kt., aud Mr. Justice Mukerji. 
NAYAN ULLAH and others— 

Appellants 

versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of I8m\ ss. 109, UT, 119, 
150, 188, SOU—Criminal Proeedurt Cods (Act V of 
1898), S3. SS6, SS7, 238 — Riot—Person charged iriw 
aefttal culpable homieidej vhetker can be convicted of 
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constructive culpable honiicidc — Mitwr offence -• 

•, • ' _ * meaning of—Hiriiuj person to 

i^niniU riot and riot, whether same trans.tetiou - 
Person hyed, acijuittal of, effect o/, on person rharj.'il 
withh!nn:j—Disoh!dicnee. of order and abetment of 
disoheiienee -Common object. 

Ordhurily a cannot be convicted at a Ses¬ 

sions trial of an offence with whicli lie has not b^cn 
The exceptions 10 this rule nro to ho foun<l 
la S3. 23; and 2J8 of Iho Or. P. 0. [p. 8iU. cA. 2.1 

Section 238 of the Or. J^. 0. has noappHcation to a 
case where a man who is charged with actual culpa- 
ble homicide is convicted of c.mstnicfivc <-ulpabh- 
iionucide, inasniucli as constructive ciiljubJc homici<l-* 
cannot be said to b,’ a niluor o.ff.uic.* conipiivfl with 
actual culp.abis homicide, [ibid.] 

The doubt referred loin s. 23Gof tlu- Cr. I’. ('. must 
be a doubt as to tlio application of the law f.) 
proved facts. The section has no applicat ion whciv there 
may be a doubt as to facts which constitute one of 
the elements of the offcnco. fp. 810. oo\. 2; p. 820. ol. I.] 

Where a person is charged with an offence uiKhr 
s. 304 read with s. 150 of the Penal Code and the 
charge against him is a delinito one of having 
engaged or employed a particular person to coaiinii 
culpable homicide not amounting to murder, and the 
Jury holds that the latter did not commit the culpa¬ 
ble homicide, the person cliarged with having f’ngagod 
or employed him c.\na )t be convicted of constructive 
homicide under the provisions of s. 15'J of the Penal 
Code. [p. 820, col. l.J 

The offence of hiring a person to take part in a 
riot isa separate and tlistinct offence from the riot 
jtsolf and ordinarily the hiring aad the riot would 
be separate transactions. There may. however, b:* 
circumstancc.s in a case wJiich might justifj* ih-; 
Court in holding that the alleged hiring or employ¬ 
ing and tin riot wero p.irt of the si:nc transi-tion 
Lp. 820, col. 1.] 

Where certain per.scnis jointl>’ cuter «.>n certain land 
in defiance of an order tliat iias been pa.ssed under s. 
144 of the Cr. P. C.. though some of them may bo 
guilty of an offence under s. 188 of the- Penal Code 
and others of abetment of that offence, nevertheless 
the common objectof them all is one and the same, 
[p. 821, col. l.j 

Criminal appeal against an order of tlic 
Additional Sessions Judge, Sylhet. 

Mr. Camelt, Babus Ilemendra Kumar D/is 
and Priya Nath Dutta, for the Appellants. 

Mr. Khondkar, Deputy Legal Remem¬ 
brancer, for the Crown. 

Babu Benoyendra Nath Palit, for the 
Complainant. 


JUDGMENT#—The eleven appellants 
before us and two other.s were tried before 
the learned Additional Sessions Judge of 
oylhet and a Jury on various charges aris¬ 
ing out of a riot in the course of which one 
Kabir Ulla was killed. ^Phe first appcl- 
lant Nayan Ullali was charged with oJfenccs 
of rioting, rioting armed with a deadly' 
weapon and with culpable homicide not 
amounting to murder by causing the 
death of Kabir UJla. The 11th appellant 
^edar Nath Chowdhury was charged with 
the oiienoe of committing riot and for be¬ 


ing liable for culpable homicide cuuimited 
by Nayan Tllah undei' the provisions of 
s. 1-1!), Indian Penal Code, and also for being 
liable for the same culpable iioinicide by 
reason of the provisions of s. 150 of the Code. 
The other accused Avere charged with riot¬ 
ing and also fur being Jiable for the cul¬ 
pable homicide coinmilled Ijy a member 
of that unlawful assembly by reason of 
s. 11!), Indian Penal Code. Two of the 
accused were amjuitted. Nayan Clla Avas 
convicted on the unanimous verdict of the 
Jiiiy of rioting imiiishabh' under s. 1-17, 
Indian Penal C'ovle, and also of being con¬ 
structively liable for c<ilpable homicide 
under tlie provisions of s. 141), Indian Penal 
Code: this l>eing an ofi’ence Avith Avliicli he 
had not been cliarged. ICedar Nath Avas 
found guilty by tlie Jury under s. 304, 
Indian Penal Code, read with s. 150 
Indian Penal Code, and not guilty under 
8. 147, Indian Penal Code, and s. 301 read 
with s. 149. Indian Penal Code. The remain¬ 
ing nine appellants were found guilty under 
s. 117, Indian Penal Code, and s. 301 read 
with s. 149, Indian Penal Code. 4’he two 
accused who were acquitted Avere given 
the benefit of doubt by tJie Jury. 

Tlie first point taken in this appeal is 
tliat the conviction of Nayan Uliali under 
s. 304 read with s. 149, Indian Penal Code, 
Avhen he Avas not charged Avith such an 
olTence is bad in law. We think this ob¬ 
jection must be maintained. Ordinarily 
a person cannot be convicted at a Sessions 
trial of an offence with AA’hich he has not 
been charged. There are some exceptions to 
this rule wJiich arc to be found in ss. 237 and 
238, Cr. P. (\ Section 238 can have no appli¬ 
cation in this case. Constructive culpable 
homicide cannot be said to lie a minor- 
offence compared Avitli actual culpable 
homicide witli which Nayan Ulla was cliarg- 
cd. It has been argued thats. 237, Cr. P. O., 
might justify this conviction. Section 237,’ 
Or. P. C., provides for conviction of a per-^ 
son of an offence not cliarged but which 
might liave been charged under tlie pro¬ 
vision's of s. 23(), Cr. P. C. That section 
jirovides that “if a single act or series of 
acts is of such a Jiature tlial it is doubt¬ 
ful Avliicli of several offences the facts Avhich. 
can be proA-ed Avill constitute, the accused 
may be charged with having committed 
all or any of such offences”. It is a settl¬ 
ed law that the doubt referred to in this 
section must be a doubt as to application 
of the law to the proved facts and the sec- 
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tion has no application ■where there may 
be a doubt as to the facts which constitute 
one of tlie elements of the offence. Here 
the case for the prosecution on the evidence 
was that Nayau Ulla had actually caused 
the death of Kabir Ulla by stabbing him in 
the neck with a spear. The Jury though they 
actually returned no verdict on that charge 
must be held to have found that it was not 
proved that Nayan Ulla actually inflicted 
the fatal wound. In fact by acquitting 
him_ of the offence charged under s. 148, 
Indian Penal Code, it would seem that 
they did not believe the evidence that he 
Avas armed Avith a spear. On the case as 
made by the prosecution there cannot be 
any doubt as to Avhat offence aa’ouIcI liave 
been committed if the witnesses had been 
believed. It Avas clearly a case in Avhich 
the accused AA'ould have been liable under 
tlie provisions of s. 204, Indian Penal Code. 
Taking this view Ave must hold that the 
conviction under s. 304 read Avith s. 141), 
Indian Penal Code, Avas illegal and must 
be set aside. 

The next point taken is as regards the 
conviction of Kedar Nath under s. 304, 
IndianPenal Code, by reason of the provisions . 
of 8. 150. The charge framed against Kedar 
Nath under these sections is in the folloAv- 
ing terms. “That you on or about the 1st 
day of May 1923 at the band Baban Khamar 
engaged or employed your co-accused 
Nayan Ulla to join as, or become, a member 
of an unlaAvful assembly and that the said 
Nayan Ulla as a member of such unlaAvfiil 
assembly in pursuance of such engage¬ 
ment or employment committed culpable 
homicide not amounting to murder by 
causing the death of one Sheikh Kubir 
and thereby committed an offence punish¬ 
able under ss. 304-150 of the Indian Penal 
Code, and Avithin the cognizance of the 
Court of Sessions”. The charge, therefore, 
against this accused is a definite one of 
having engaged or employed one person, 
the co-accused Nayan Ulla and further 
Kedar Nath’s liablity under this charge is 
by reason of this Nayan Ulla haA'ing com¬ 
mitted culpable homicide not amounting to 
murder. The Juiy having found that 
Nayan Ullah did not commit the murder w© 
hold that Kedar Nath could not on this 
chqjrge be convicted of constructive cul¬ 
pable homicide under the provisions of 
8.150. The Jury should have been direct¬ 
ed that on this charge as framed they could 
not ccm^tot Kedar Nath unless they found 
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that the culpable homicide had been com¬ 
mitted by Nayan Ullah. Further we find 
that in explaining this charge to the Jury 
the learned Sessions Judge seriously mis¬ 
directed them. He tells them that some of 
the necessary points of proof are not only 
that the accused hired or engaged to the 
person in question but also in the alterna¬ 
tive that he prompted or conniA’^ed at such 
hiring, etc. This he should not have done 
as there is no reference to prompting or 
connivance in the charge as framed. But 
nevertheless he Avent on to explain at 
length AA'hat AA’ould constitute connivance. 
He further Avent on to say “you must 
find that there had been an unlaAvful as¬ 
sembly composed of persons said to have 
been hired by Ihe accused, and in the 
course of which some offence had been 
committed for which the accused Avould 
have been responsible” equally Avith those 
Avho Avere members “of that unlaAAdul as¬ 
sembly before you can convict the accused.” 
The serious misdirection here is that he 
speaks “persons” in the plural Avhereas the 
charge against this accused Avas limited 
to hiring cr engaging Nayan Ullah. Fur¬ 
ther we may remark tliat it Avas not neces¬ 
sary that they should find the accused res¬ 
ponsible for any offence committed in the 
course of Ihe riot. If it was found that llie 
accused did hire Nayan Ullah to take part 
in the riot the provisions of the section 
Avould IhroAv the responsibility on him AAu'lh- 
out any finding of the Jury as to his res¬ 
ponsibility being necessary. We hold, 
therefore, that the conviction of Kedar Nath 
on this charge cannot be upheld. 

In connection Avith this charge a ques¬ 
tion has also been urged that the whole 
trial Avas bad for misjoinder. The offence 
of hiring a person to take part in riot is 
certainly a separate and distinct offence 
from riot itself ; and ordinarily the hiring 
and the riot AA'ould be separate transac¬ 
tions. It is hard to understand on what 
evidence the prosecution sought to estab¬ 
lish the charge which' had been framed 
against Kedar Nath under s. 150, Indian 
Penal Code, read with s. 304, Indian Penal 
Code. But it would seem that they were 
such that in the special circumstances of 
the case we are justified in holding that 
the alleged hiring or employing and the 
riot were the same transaction. In the 
charge the time and place of the hiring or 
given as the 1st of May 1923 and hand 
Baban Khamar respectively wliich are the 
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time and place at which the rioting is alleg¬ 
ed to have taken place. It does not appear 
that there is any suggestion of any meeting 
between Kedar Nath and Nayan Uilah at 
Baban Khamar before tlie time of riot. 
Further the offence of culpable liomicide 
for which Kedar Nath is sought to be made 
liable by the operation of s. 150 was com¬ 
mitted in the riot and, therefore, it might 
be said that the offence charged under 
a. 304/150 was not complete until the riot 
had taken place. Taking this view we hold 
that the plea of misjoinder fails. 

As regards the remaining accused it is 
objected that one of the two common ob¬ 
jects stated in the charge was not an offence 
so far as the majority of the appellants 
are concerned. The common objects so 
stated are, firstly assaulting the deceased 
Kabir Uilah and others and secondlj’^ dis¬ 
obeying an injunction under s. 144, Cr. 
P. C. It has been pointed out that only 
two of the appellants were persons against 
whom the order of injunction was directed 
and served. It is, therefore, argued that 
though they might be guilty of the offence 
under s. 188 their companions could not be 
guilty of the same offence. It is argued that 
committing an offence and abetment of it 
cannot be the same common object. We are 
unable to accept this contention. It ap¬ 
pears to us that if certain iwsons jointly 
enter on certain land in defiance of an order 
that has been passed under s. 144, Cr. P. 0., 
though some may be guilty of the offence 

Penal Code, and others 
of abetment of that offence nevertheless the 


of the Jury and we regard it as a piece of 
non-direction of no great importance On 
the view we hold we think that the senten¬ 
ces passed on the appellants other than 
Nayan Uilah should not he gi'eater 
than that which we pass on Nayan UJlah 
himself. 

For the above reasons we allow this 
appeal in the case of Kedar Natli. We re¬ 
verse the conviction and sentence passed on 
him and direct that he be acquitted The 
bail-bond of Kedar Nath will be discharg¬ 
ed. We set aside the conviction of Nayan 
rilah under s. 304 read with s. 14!), Indian 
Penal Code. But we uphold the conviction 
of Nayan Uilah under s. 117, Indian Penal 
Code, and under that section we .sentence 
him to two years’ rigorous imprisonment. 

In tlie case of the remaining nine appellats 

we uphold their convictions under s 304 
read with s. 14<J. Indian Penal Code,'and 
s. 147, Indian Penal Code, but we reduce 
the sentence passed on them to two years’ 
rigorous imprisonment each. 

Z. K. 

Appeal partly allowed. 


ALLAHABAD HIGH COURT. 

Crimi.val Revision No. 400 ok IQ-M 
August 29. 1921. 

^ Pre.scnt.-—Mr. Justice Mukerji. 
KE8HORI LAL and others — Appijcants 

versus 


common object of them all was one and the 
same object. 

^^*'l'berurged that the charge under 
8. 304 read with s. 149, Indian Penal Code 
against these appellants must fail on ac¬ 
count of the acquittal of Nayan Uilah of 
the substantive offence. But in the charge as 
framed against these appellants they were 
made liable for the offence of culpable 
homicide in consequence of it having been 
committed by one of the members of the 
unlawful assembly without the name of 
ayan Uilah in the charge. That lieing so 

wp can see no illegality in the conviction on 
that charge. 

Our attealionhas been drawn to theomis- 

attention of the Jury to the 
j man was killed and one injur- 

Ihe accused as well as on 
bp?{f^ complainant. We cannot 

i^eiieve that these facts werenot in the mind 


Ji-MrUKOR—R e.sponden’t 

Penal Code (Act XLV of ISOO). ISO-.Refuml of 
subordinate to allow superw7- to check books-Obstruri 

.1 ^ Pfifwari to allow a Kanunqo to ao 

through his books and to check them is only an act of 
insubordination and is not a criminal act fallinff within 
the purview of 8. 186 of the Penal Code. (p. 822, col, 1.1 

Criminal revision against an order of 
the Additional Sessions Judge, Meerut 
dated the 17th of July 1924. ' 

Mr. C. lioss Alston^ for llie Applicants. 

The Assistant Government Advocate, for 

the Crown. 

/ 

JUDGMENT. —The original charge 
under which the applicants were tried 
wa.s one under9. 353 of the Indian Penal 
Code. The applicants were convicted of 
that offence and were sentenced each to 
rigorous imprisonment for nine months; and 
were besides ordered to pay a fine. There 
was an appeal to the learned Sessions 
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Judge and he disbelieved that any offence 
had been commilted such as is detined in 
s. 353. But l e held that there was an ob¬ 
struction in the discharge of the duty of the 
Katiuncfo within the meaning of s. 186 of 
the Indian l\‘nal Code and lie convicted 
the applicants of an offence under s. 186 and 
reduced the sentence of imprisonment for 
two weeks. 

In tliis Court it has been contended that 
there was reallv no case under s. hs6 of the 
Indian Penal (’ode and the appellants were 
entitled to an acfjiiittal. 

The facts of the case, as found ])V tlic 
learned Sessions Judge, were these; The 
Kaminrio, Amir-nd-Din, went to a village of 
which the ai)plicant, Kishori Lai, was the 
newly appointed Paticari, He took out the 
Pativari for parthal. After that he sent for 
him to check his books. I'he Kmuingo 
suggested that he should have his customary 
present, locally known as ‘‘/usi'/uwa”, of the 
sum of Rs. 14. The Patwain said that he 
was too young to know of these things 
and he had belter consult his father 
who was a retired Paiivari. The fatter, 
namely, the applicant Munshi Lai came 
and did not agree to the payment of the 
sum demanded. There was thereupon an 
exchange of hot words and ultimately 
Kishori Lai went away with his books. 

Now the question is whether on this 
finding a case under s. 186 has been made 
out. 

I am clearly of opinion that s 186 was 
never enacted to meet a case like this. 
The most that can be said is that the Pat- 
wari was grossly insubordinate. But it 
was not a case of voluntarily causing ob¬ 
struction to any public servant in the dis¬ 
charge of his public functions. Supposing 
that no bribe had been demande(l hy the 
Kanungo. All that happened was that the 
Patwai'i refused to help the Kanungo in 
going through or checking the books of 
kept by him. The learned Judge clearly 
finds that the provocation for hot words came 
from the Kanungo. Even if there was no 
provocation from the Kanungo the refusel 
of the Paiivari to allow the Kanungo to go 
through bis books and to check them was 
only an act of insubordination and was not 
a criminal act. 

I allow the application, set aside the con¬ 
viction of the applicants and the sentence. 
They ai'e on bail ®nd they need not .sur- 
i*onder, 

z. It. . Comnction 3€ta^it.le. 


LAHORE HIGH COURT. 

Criminal Appeal No. 911 op 1922. 

January 23, 1923. 

Present: —Mr. Justice Campbell. 

INDAR SINGH and others—Convicts— 

Appellants 

VC VSXl s 

EMPEROR— Respondent. 

Penal Code (.\ct XLV of IfiVO), as. 3S5--Attach 
with clihavis and sticks—Death caused by chliavi 
- Offence. 

The nocused. three in number, two of wliom were 
armed willi chhavi.s and the remnininjr one with a 
stiek, on a .sliglu provocation, attacked iJic deeeaged 
and caused injui'ies to him. One of tlic accused who 
>va.s armed with a chhovi used the blade of the e/i/mi'i 
in aftaekin^< the deeen.sed, and tlie other accused who 
had a chhavi in hi.s hand used the blunt end of the 
stick and refrained from using the l)lndu. Tlio deceas¬ 
ed died as a result of the chhavi blow : 

Held, (]) that the accused who used the blade of 
the chhavi was guilty of an offence under s. 304 (it) of 
the Penal Code; 

(2; that the remaining two accused must be pre¬ 
sumed to have intended at least to cause grievous 
liurt and wei'e, therefore*, guilty of an offence under 
s. 325 of the Penal Code. 

Emperor v, Bhola Singh, 29 A. 282; A. W. N. (1907) 
51; 1 A. L. J. 207; 5 Cr. L. J. 130, relied on. 

Appeal from an order of the Sub-Divi¬ 
sional Magistrate, First Class, with s. 30 
powers at Moga, District Ferozepore, dated 
the 31st August 1922. 

Mr. Khazan Singh, for the Appellants. 

.Mr. Macicay, for the Government Advocate, 
for the Crown. 

Lala MullcRaj, for the Complainant. 

JUDGMENT. —In this case six per¬ 
sons were sent up for trial under ss. 304 
and 148, Indian Penal Code. The Magis¬ 
trate held that there was no offence of 
rioting. He acquitted one of the accused 
and convicted three under s. 304 read with 
s. 34. These were Bishna, who was sentenc¬ 
ed to seven years’ rigorous imprisonment 
and a fine of Rs. 300, and Indar Singh and 
Waryam Singh each of whom was sentenced 
to three years’ rigorous imprisonment. The 
remaining two, Narain Singh and Mahan 
Singh were convicted under s. 323 and 
sentenced to six months’ rigorous imprison¬ 
ment. 

The finding was tliat the death of one 
Harnam Singh had been the result of an 
attack upon him by Bishna, Indar Singb 
and Waryam Singh in the course of which 
Bishna stnick him a fatal blow on the 
head with a cAAavi and the other two dealt 
him blows with a stick and with the shaft 
of a chhavi. Narain Singh and M^an 
Singh were held to have beaten Arjan 
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Siugh who attempted to rescue Harnam 
Singh deceased. 

The main fact that there was a breach of 
the peace at the village Mehna on the even¬ 
ing of the 7th March 1922 in the course of 
which Harnam Singh was fatally injured 
is not denied. I'he defence set up in the 
lower Court by the five convicted persons, 
all of whom have joined in the appeal 
before me, that none of them was present 
has been abandoned. The finding of the 
Magistrate that Bishna appellant struck the 
deceased on the head with an edged weapon 
and caused the injury which resulted in 
his death is also uot contested bevond a 
plea that the evidence indicates that the 
persons concerned in the disturbance were 
dnmk, that it was dark, and that, therefoi e, 
it is impossible to say who struck whom. 
What has been urged on behalf of the 
appellants is that the sentence imposed on 
Bishna is too severe, that s. 34, Indian 
Penal Code, does not apply to the cases of 
Indar Singh and Waryam Singh and that 
there was no complaint of simple hurt 
caused by Narain Singh and Mahan Singh 
to Arjan Singh and, therefore, they should 
not have been convicted. 

In regard to Bishna, the evidence is that 
he used a ckhavi and that he struck Harnam 
Singh who was trying to run away. There 
is no proof of any injuries caused to the 
appellants or any persons wdio might be 
deemed to have been their supporters and 
what has been elicited shows that there 
was a one-sided attack on Harnam Singh. 
It is true that there is no evidence as to 
previous existence of any serious enmity 
and that the affair arose out of a petty 
quarrel of the moment but this is liardly 
an extenuating circumstance, and Bishna 
in using a weapon like a ckhavi on so slight 
a provocation show-ed a callous disregard 
of human life for which he must suffer the 
consequences. 1 see no reason for interfer¬ 
ing with his sentence. 

It is conceded by the learned Counsel 
representing the Crown that Indar Singh 
and Waryam Singh cannot be held guilty 
^ an offence under s. 304, and I agree. 
There is evidence that Waryam Singh was 
armed wirh a ckhavi or gandasa but that he 
refrained from using the blade when strik¬ 
ing the deceased. Such conduct is not 
consistent with a common intention to cause 
death or to inflict injury likely to cause 
death. At the same time these tw’o persons 
qre proved to have joined in an attack on 
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Harnam Singh witli Bishna who was armed 
with a ckhavi and, although they are not 
proved to have inflicted individually injury 
amounting to grievous hurt, the act done 
resulted in death being caused and they 
must be presumed, as was ruled in Emperor 
V. Bhola Singh (1) to have intended at least 
to cause grievous liurt. That tliey had a 
common intention is proved from the 
metliod of their attack. Bislina felled llie 
deceased to the ground and Waryam Singh 
and Indar Singh proceeded to beat liim as 
he lay. 

The objection regarding the absence of 
a complaint undpr s. 323 against Xarain 
Singh and Mahan iSingh lias no force. 
Tliese persons were .sent up for trial for 
an offence under s. 148, Indian Penal Code, 
and the beating of Arjan Singh was an 
incident in the riot which the}' were alleged 
to have committed. TJiere was no legal 
obstacle to their being charged and convict¬ 
ed for the lesser offence on it being held 
that the major offence had not been estab¬ 
lished. 

So far as Bishna is concerned, the appeal 
is dismissed. I accept the appeal of Indar 
Singh and Waiyam Singh to tlie extent of 
altering their convictions to convictions 
under s. 325, Indian Penal Code, and reduc¬ 
ing the sentence in each case to two years’ 
rigorous imprisonment. The appeal of 
Narain Singh and Mahan Singh is dismis.s- 
ed. 

z. K. Sentences altered. 

(1) 29 A. 982; A. W. N. (1907) 51; \ A, L. J. 207; 5 
Cr. L. J. 130. 


ALLAHABAD HIGH COURT. 

Criminal Government Appeal No. 454 

op 1924. 

July 22, 1924. 

Present:—yir. Henry Cecil Walsh, Acting 
Chief Justice, and Mr. Justice Sulaiman. 
EMPE RO R—Appellant 

versus 

RAGHUNATH VENAIK DHULEKAR 

AND .4NOTHER—ACCUSED—RESPONDENTS. 
Penal Code (Act XIX of 18t}0), as. 151, 188-Criminal 
Procedure Code (Act V of 1898), s. U9-~Procesaion 
passing mosque with music—Order by Police Ojjicer to 

stop, disobedience of—Offence—"Promulgate",ins. 188, 
Penal Code, meaning of—"Interpose," in s. 11,9, Cr. p] 
C., meaning of. 

A Sub-Inspector o( Police, on rereiving information 
that a certain procession of Hindus playingmusic was 
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abr-ut U> pass before a mosque, hurried to the scone 
and ordered the persons forming the procession, who 
were being led by the accused, to refrain from pro¬ 
ceeding in the direction of the mosque with music 
playing, as ihoro was apprehension of a serious riot 
if they did so. The accused refused to obey this 
order and aflvanced towards the direction of the 
mosque at tlie head of the procession playing 
music ; 

Held, that the accused were guilty of an offence 
under .s, IcI of the Penal Cede. [p. 825. col. 2.] 

Per IPa/.s/i, Aefr/ C- -f •- Tho word “promulgate” in 
.‘s. ]8.s<iftlie Penal Code seems to indicate, if not a 
formal document printed or written, at any rate, some 
form of publication. The promulgation need not be 
in printing or writing, and where a Sub-Inspector de- 
liniiely conveys an order in a 1o\kI voice to a crowd in 
the sUvet to stop, so that tho.se wiio arc addressed 
may umlerstand it to he a definite order promulgat¬ 
ed by a i)ublic oHicer in authority, and the onler is 
•lisobeyed. the case would fall within the purview of 
s. 188 of tlie Penal ('ode. [p. 826, col. 1.] 

V(‘Y Snlaiman, •/.—A conviction cannot he sustained 
under s. 188 of tlie Penal Code unless it is found that 
the order of whicli disobedience is alleged was (a) 
promulgated by a ]ml)lic servant to the knowledge of 
the accused, (h) that that public servant was legally 
empowered to promulgate such an order and (c) its 
disobedience caused or tended to cause obstnjc- 
tion, annoyance or injury or risk of it ton person law¬ 
fully employed, or danger to human life, health or 
safety, or tenfled to cause a riot or ufTray. [p. 827. col. 2.) 

To bo justified in directing a certain act to be done 
or not to be done is one thing and to be legally em¬ 
powered to order its commission or omission with 
the consequence of the disobedience being jninishable 
under s. 188 of the Poniil Code is (|uitc another, 
[p. 828, eol. l.j 

'flic word “ interpose ” in s. llil of the Cr. P. ('. 
conveys the idea of actively intervening and not 
merely a jirohibition byword of mouth, (p. 828, col. 1.] 

Oriniinal ajjpeal by the Local Govern¬ 
ment from an order of the Sessions Judge, 
Jhansi, dated the 3rd March 1924. 

Messrs. P. L. Banerji, U. S. Bajpai and 
K. 2<!. Ldghatc, for the Accused. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. 

Walsh) Actg. C. J* —This is an appeal 
by Government against an acquittal by the 
Sessions Judge .of Jhansi of two members 
of the pul^li<?> had been convicted and 
severely sentenced by dhe District Magis¬ 
trate for an offence under s. 188 of the 
Indian Penal Code. They had been charged 
both under.ss. 151 and 188 and the Magis¬ 
trate, without acquitting under s. 151. held 
that it was superfluous to consider it. The 
appeal filed by-Government treats the 
charge as one under s. 188. The complaint 
against the accused is that they, being two 
BrnhmanSy and men of education engaged 
in public life in Jhansi, one of them Raghu- 
^rmUr A^enaik. Dhulekar being a High 
Court^aJ^A-^^-^ihe other Atma Ram Kher 
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being also a High Court Vakil and Chairman 
of the Municipal Roard of Jhansi, deli¬ 
berately disobeyed a lawful order of the 
Sub-Inspector in the streets of Jhansi in the 
presence of a large number of people. The 
Sub-Inspector says that he was fetched by 
a message, and went on a bicycle in conse¬ 
quence of a report that a procession of a 
considerable body of Hindus, headed by 
persons playing English musical instru¬ 
ments, was threatening to pass a Muham¬ 
madan mosque playing music, and that 
there was reason to fear the outbreak of a 
riot. The Avitnesses on both sides agree 
that the playing of music in a procession 
passing the Muhammadan mosque was 
known to everybody to be a cause of offence 
to Muhammadans, and Avas just the conduct 
that Avas likely to lead from small beginn¬ 
ings into an extended fight and riot, with 
the risk of loss of life. The Sub-Inspector’s 
evidence aa’hs that he ordered the music to 
stop, and he ordered the procession not 
to advance Avhile playing music in the 
direction of the mosque, and that the two 
accused who were by this lime in charge of 
■ the procession, an(i Avho Avere at the head 
of it playing musical instruments, defied 
his authority, told him that he had no 
poAver to give such an order, and did in fact 
make a definite and determined shoAV of 
disobedience by continuing Ip play the 
music, and by advancing a certain number 
of steps in the direction of the mosque, 
challenging the Sub-Inspector to use force 
and to take the instruments from them. 
That this is a substantially accurate account 
is perfectly clear upon the evidence. It 
is sufficiently established eA-en if one 
confines oneself to the written statement 
put in by the accused and the witnesses 
Avhom they called. Chand Singh one of 
their witnesses stated that after the Sub- 
Inspector had ordered them to stop, the 
two accused took up a drum and drum¬ 
sticks, and advanced in the direction of 
the rnosque, saying that they would advance 
playing the instruments, while the Snb- 
Inspector declared that he woulci never 
allow them to do so. The same witness 
also stated that the Hindus wanted to play 
music in front of the mosque, and the 
Muhammadans objected to music being 
played in front of their mosque. A wit¬ 
ness, Debi Prasad, called for the defence, 
stated that the Darogha gave a verbal 
order, “stop the music and stop the pro¬ 
cession", and that the accused insisted on 
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advancing with music, and did so for two cognizable offence, namely, riot and o-rievous 
or three paces. He further stated that hurt. If the evidence for the prosecution 
there had been trouble between the Hindus is accepted, the defiance and disobedience 
and the Muhammadans before the to the Sub-Inspector’s order by the accused 
Ramlila, during Ramlila, and since RaJti- is made much more apparent. I am of 
lilaj over the question of music in front of opinion tJiat tlie Sessions Judge took an 
the mosque. Babu Bodh Kaj, who is also altogether erroneous view of tlie evidence 
a Vakil in Jhansi, and a correspondent for and misunderstood tlie charge. He treated 
various newspapers, also stated that the the charge as thougli it was for breach of 
communal feeling was very strained over an order given by the Sub-Inspector not 
the question of music in front of the mosque, to pass the mosque, but the order clearly 
and although the accused declared in their was to stop tlie music and to stop the 
written statement that they intended the procession then and there. The Sessions 
Snb-Inspector no harm, this witness states Judge agrees that tlie accused continued 
that the Sub-Inspector asked him not to to advance beating drums and indicated 
mention the matter in his newspapers, that they would only stop to force and he 
clearly showing that the conduct of the came to the conclusion tJiat tliey did not 
accused was not in the public interest, in fact disobey tlie order, because even- 
but was calculated to put the Sub-Inspector tually the drums were taken awavand the 
in a difficulty, so that if a riot took place, assembl}'- dispersed, and that they onlv 
which lie might have prevented, he would refused to obey without carrying their 
get into trouble, whereas on the other refusal into actual disobedience. Tliis 
hand if he exceeded his rights and went view seems to me inconsistent with the 
beyond what was justified in his interfer- evidence. To take a simple illustration if 
ence with the accused, he might equally ^ father forbade his child to light a match 
get into trouble with his superiors. There in the presence of some highly combusti- 
is a, serious conflict between the written ble material, and the child lit tlie match 
statement of the accused and the evidence tli® child would be nonetheles.s guilty 
of one of the prosecution witnesses whom of disobedience, because he immediately 
they have mentioned. They declare that blew it out and no explosion took place, 
there were no Muhammadans before the Whether the offence is one, which, on the 
mosque, that several were summoned to the facts as I find them, comes within s. 188 
spot and were asked by the Sub-Inspector of the Indian Penal Code, is no doubt a 
whether they had any objection to the debatable question. The ])rincipal ar"u- 
music, and they said “yes ’, but that they ment addressed to us was that tliere was 
also said that there were no Muham- no lawful order by the Sub-Inspector- in 
madans who would attack the procession otiier words that he was not authorised to 
if it passed the mosque. The point made promulgate an order to the accused to 
by the written statement is a foolish one, stop the music,^ or to stop the procession 
because nobody can guarantee that no I find great difficulty in accepting this 
Muhammadan will use force. The accused view. But as my brother is of opinion 
professed, by their superior wisdom, to that an offence has been committed under 
know that there was no risk of a riot, and s. 151, it seems to me that justice can be 
both in their statement to the Sub-Inspector, done by convicting the accused under 
and in their written statement, they have this section, and that it is unnecessary 
definitely taken the ground that the Sub- to press the charge under s, 188 as in 
Inspector was wrong in thinking that the circumstances of this case they over- 
there was any risk, and that they, the lap. and we have power under s. 423 lo 
accused, knew better, but the prosecution convict under either of them. I merely 
witness Musawwir Husain said that he was content myself with saying, that witJi 
at the mosque, that there were about 250 reference to the question whether an 
Muhammadans inside and outside the onler by the Sub-Inspector in the street 
mosque, and that they were threatening to a person to desist from a particular 
to lay out corpses if the music was not piece of conduct, or from an act which 
stopped. On this evidence it is perfectly he threatens to perform, or repeat, is a 
olear that the Sub-Inspector was interpos- lawful order within the meaning of the 

ing within the meaning of s. 149 of the section, it is sufficient to turn to s. 149, Or P 

Or. P, C., for the purpose of preventing a 0. or tos. 23, or s. 31 of the Police Act (V of 
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1861.) I do not refer to tliese sections for 
the purpose of defining the offence in this 
case, nor for ascertaining the penalty for a 
breach of the sections mentioned. To my 
mind they are relevant as evidence of what 
may, or may not, be a lawful order by a 
Sub-Inspector. Section 149, Cr. P. C., autho¬ 
rises him to intervene for the purpose of 
prevention of a cognizable offence, and t 
am unable to see why—if he found that in¬ 
tervention in the form of a verbal order 
given to persons whose conduct appears 
likel}’^ to lead to the commission of such 
an offence is necessary and sufficient—he 
should not be held to be authorised to give 
such verbal order, and to promulgate it in 
such a manner as he thinks best. Similar¬ 
ly the sections of the Police Act prescribe 
among other things his duty to prevent the 
commission of offences and to keep order 
in the public streets. The point was not 
argued before us, but the real difficulty 
which I feel about applying s. 183 is the 
use in the section of the word ‘'promulgate.” 
This is rather an unusual and technical 
term for a mere verbal order to halt or 
stop, such as a commanding officer might 
give to trops, Prima facie “promulgate” 
seems to indicate, if not a formal docu¬ 
ment printed or written, at any rate some 
form of publication. The view that it 
must be printed or written' may be reject¬ 
ed, because a large proportion of the 
public in India are illiterate and canuot 

read orders so promulgated, and if a Sub- 
Inspector definitely conveys order in a loud 
voice to a crowd in the street to stop, so 
that those who are addressed may under¬ 
stand it to be a definite order promulgated 
by a public officer in authority, it is 
difficult to see how, on the one hand, a 
sudden crisis is to be otherwise dealt with, 
and how a person defying the policeman 
is to be punished, and, on the other hand, 
where the line is to be drawn between a 
verbal order loudly promulgated and a 
mere verbal communication in the nature 
of persuation or even command quietly 
communicated to the person whose conduct 
is complained of, but out of the hearing of 
other members of the public. This is a 
question seriously affecting the protection 
which Courts of law must necessarily give 
within the law lO Police Officei*s acting 
within the scope of their authority, and 
I find a difficulty in holding that the 
offence in this case does not come within the 
express terms of s. 188. But as I have said, 
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it is not necessary for me to do more than 
express my opinion upon this point, as both 
members of the Court are agreed that an 
offence has been committed under s. 151, 
for which we may either order them to be 
re-tried, or may find them guiltyand sent¬ 
ence them under s. 423 and s. 561-A of 
the Cr. P. 0. 

Sulaiman^ J. —This is a Government 
Appeal from an acquittal. The case was 
instituted under ss. 151 and 188 of the Indian 
Penal Code, but the Magistrate considered 
that the latter section was more appropri¬ 
ate and convicted the accused under it, 
sentencing them to six months’ rigorous 
imprisonment and a fine of Rs. 500 each. 
The Session$ Judge has acquitted them. 

Certain facts are not in dispute. There 
had been considerable religious excitement 
for some months in Garhia Phatak, a settle¬ 
ment of Railway workmen situated on the 
outskirts of Jhansi, over the question as 
to whether Hindu processions with music 
should he allowed to pass in front of a 
mosque. In October 1923. during the 
celebration of the Ramlila, a riot had only 
just been averted by the intervention of the 
Police and Magistrates. 

On Novermber the 13th, the Secretary of 
the Jhansi Gaoshala informed the Super¬ 
intendent of Police that his society would 
take out a procession on November the 
19th in that quirter. It is strange that if 
there was really a serious apprehension of a 
breach of the peace, no steps were taken by 
the Police to forbid the procession or to 
require licenses under the Police Act. In 
fact, as the learned District Magistrate 
himself has remarked, proper Policearrange- 
ments were not made in advance, but 
when on the 19th of November a Gjoshala 
procession with a band of musical instru¬ 
ments was passing along a route which 
was to be past the front of the mosque 
and was actually in sight of it, Sub-In¬ 
spector Raghuuandan Singh, the Police 
Officer in charge of the station, came rnn- 
ningona bicycle with the intention of 
stopping the advance of the procearion 
with music. The Sub-Inspectors state¬ 
ment is that he was aware that tliere wiW 
a strong feeling between Hindus and 
Muhammadans in Garhia Phatak. On that 
day he was informed by a constable that 
a procession had arrived and that there 
was a danger of trouble in front of the 
mosque. He ran to the place, saw 
procession consisting of some 700 or 800 
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men and heard the music. He also says 
that he heard a cry from the Muhamma¬ 
dans (200 or 300 in number and assembled 
near the mosque) to stop the music. Babu 
Kaghunandan Singh says that he cried 
out in loud voice several times, address¬ 
ing the procession generally and the two 
accused in particular “Stop the music or 
there will be a riot". He says, he had also 
called out, “Stop the band, don’t advance”. 
He further states that he called out to the 
crowd : "Go away from here, a riot will 
occur.” and said to the accused, “Remove 
the crowd from here.” Tlie Sub-Inspector 
says : “The band went on playing 15 to 20 
minutes after 1 had ordered them to disperse 
and half an hour after my first order to stop 
the music.” As to the advance he says 
that the procession advanced fi or 7 paces 
in spite of his order. He says that the 
accused were themselves beating drums 
and advanced a few steps and said that 
they would not obey orders until force was 
used. When, however,a constable attempted 
to take the instrument from the accused’s 
hands, they offered no resistance and deposit¬ 
ed them on the ground. He says that he 
threatened to call a supposed guard 
behind the mosque to fire and then the 
crowd retired. This is the gist of the pro¬ 
secution case. 

The accused file.d a joint written state¬ 
ment in the Magistrate’s Court and their 
version was asfollows ;—Sub-Inspector Kag¬ 
hunandan Singh came on a bicycle and 
shouted, “Stop, lorry has come, you will 
all be blown up." The procession stopped 
and at his direction it also moved a few 
paces back. The two accused advanced for¬ 
ward and asked whether there was any 
magisterial order prohibiting them from 
marching uuth music; the Sub-Inspector 
said that there was none but that he ap¬ 
prehended a breach of the peace. He would 
not let them proceed, so they went back 
to the procession where it stood. Dhiile- 
kar accused took the small drum in his 
hands, and Kher accused the beating sticks. 
Ihe two beat the drum and took one or 
two steps asserting their right. The Sub- 
jmspector asked them to stop drum-benting. 

I hey protested and suggested that the only 
course open for the Sub-Inspector was to 
take the drum from them. The Sub-In¬ 
spector took up the suggestion and asked 
a constable to take the drum from them. 
When the latter approached and touched 
the arum they put it down. They then 


asked the people to go to their houses, aud 
they all departed. 

It is, therefore, common ground tliat the 
Sub-Inspector prohibited the accused from 
playing music or advancing. In the written 
statement, however, the accused did not, 
in express terms, admit that the Sub-Inspec¬ 
tor also called on the assembly to disperse, 
nor did they clearly deny that tiie proces-^ 
sion had been ordered to disperse. 

The District Magistrate was of opinion 
that the order to stop the music and not to 
advance was an order which the Sub-In¬ 
spector was legclly empowered lo make 
under s. 14!) of the (’r. P. (\ and that, there¬ 
fore, its disobedience was an offence under 
s. 188 of the Indian Penal Code. The learn¬ 
ed Sessions Judge agreed with this view 
of the law, but came to the conclusion 
that the conduct of the accused amount¬ 
ed to a mere refusal to obey and not an 
actual and final failure to comply, He; 
therefore, acquitted them. 

Ou the evidence it is impossible to hold 
that there was no disobedience of the 
order to stop the music and not to ad¬ 
vance. The accused themselves were not 
the drummers. They took over the drum 
and advanced a few steps while beating 
the drum. They made it quite clear that 
they were determined not to obey the order 
until force was used. They did disobey it 
though they offered no rcsistence wlien 
force was attempted. There cannot be the 
least doubt that they meant to defy the 
Sub-Inspector’s order, and meant to Jlout 
him. Even if it be conceded that tlie ac¬ 
cused never intended to persist in their 
disobedience after force was used, I have 
no hesitation in saying that they did dis¬ 
obey the order inasmuch as they did ad¬ 
vance a few steps and did continue to beat 
the drum though ordered not to do so. 

The accused however cannot be held to 
have committed an offence under s. 188 of 
the Indian Penal Code unless it be found 

that the order to abstain from playing the 
music oradvancing was (a) promulgated by a 
public servant to the knowledge of the accus¬ 
ed, (6) that that public servant was legally 
empowered to promulgate .such an order, 
and (c) its disobedience caused or tended to 
cause obstruction, annoyance or injun’, 
or risk of it, to a person lawfully employed^ 
or danger to human life, health or safety’ 
or tended to cause a riot or affray. 

The Sub-Inspector was a public servant 
and the accused had undoubtedly heard 


Lis order. As the order was announced 
publicly and was addressed to. the crowd 
generally as well as to the accused in par¬ 
ticular, it certainly had been “promulgat¬ 
ed*’, and it is not necessary that such an 
order should be in writing. 

I am also of opinion that the disobedience 
of the accused did cause, to say the least, 
annoyance to the Sub-Inspector lawfully 
emploj’^ed to prevent a breach of the peace. 
It also did tend to cause a riot as there was 
no knowing to what extent the procession 
might not have been incited to go by the 
open defiance of the accused. 

Hut it is necessary for the prosecution to 
establish that the Sub-Inspector was “law¬ 
fully empowered to promulgate such an 
order.” The contention on behalf of the 
Crown is that under s. 149, Cr. P. C., every 
Police Officer can “interpose” for the pur¬ 
pose of preventing the commission of a 
cognizable offence. It is urged that the 
word “interpose,” is wide enough to cover 
not only all acts done by him but also all 
orders given by him. I am unable to give 
to this word any such wide meaning. In¬ 
terpose connotes the idea of actively inter¬ 
vening and not merely a prohibition by 
word of mouth. I am not saying that a 
Police Officer would not be justified in 
asking people to do or not to do a thing. 
Under certain circumstances even a pri¬ 
vate citizen may be justified in making 
such requests. But to be justified in direct¬ 
ing a certain act to be done or not to be 
done is one thing, and to be legally em¬ 
powered to order its commission or omis¬ 
sion, with the consequence of the disobedi¬ 
ence being punishable under s. 188 of the 
Indian Penal Code, is quite another. 

To hold that under s. 149, Cr. P. C., a 
Police Officer can pass any oral order he 
thinks desirable would be to hold that his 
word is law. If his powers were to be so 
wide, it w^ould be unnecessary for the Magis- 
strate or the Police to take any precau¬ 
tionary measures in advance, it would be 
quite sufficient to send down a Sub-Inspec¬ 
tor to the scene and let him pass all sorts 
of sweeping orders, disobedience of which 
will entail conviction. Such a method, if 
sanctioned, would deprive the persons con¬ 
cerned of all opportunity to appeal to high¬ 
er-authorities, and they would have to 
submit to s\ich orders at the peril of a pro- 
aaoution. I am of opinion that such wide 
^>o^rs vested in a Police Officer would 
lulimere unreasonably with the ordinary 
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liberty of private citizens and could not 
have been contemplated to be within the 
scope of s. 149, Cr. P. C. 

It is still more difficult to hold that a 
Police Officer can pass orders not only against 
the persons from whom the commission 
of an offence is apprehended but also againSt 
would-be victims. By considering extreme 
cases it can be seen at once to wffiat. conse¬ 
quences a contrary view is likely to lead. 
Suppose a dacoit aims a gun at the victim of 
the dacoity; a Police Officer instead of rush¬ 
ing at the dacoit and preventing him from 
shooting, the victim, orders the victim to run 
away ; the victim does not move, the dacoit 
shootshiit fortunately misses theahot. Is the 
victim guilty of the offence of disobeying 
the order to run away promulgated by a 
public servant lawfully empowered to pro¬ 
mulgate such an order for the purpose of 
preventinghis murder? Or, take the case 
of a Police Officer who, apprehending that 
certain robbers are coming to loot a Bank, 
orders the manager to close the Bank, the 
manager does not do so. Is he guilty of the 
offence of disobeying the order? 

Of course, a Police Officer is empowered 
to do many things specifically mentioned 
in the Code. For instance, under s. 42 
he may demand aid in the prevention or 
suppression of a breach of the peace; or 
under s. 151 he may arrest a person design¬ 
ing to commit an offence; he may under 
s. 127 command an assembly of 5 or more 
persons, likely to cause a disturbance of the 
public peace, to disperse ; and if it does 
not disperse, he may, under s. 128, proceed 
to disperse it by force, and he may 
under 9. 149 “interpose” for the purpose 
of preventing an offence, or under s. 152, 
to prevent an injury to property. Persons 
who refuse to disperse or who, resist 
him (and not merely refuse to obey his 
oral orders) in the discharge of his legal 
duty, are liable to punishment. But he 

cannot shirk his duty of interposing effect¬ 
ively by being content with an oral order 
not to do a certain act and then make the 
persons ordered liable for disobedience of 
his orders. 

It has next been suggested by the learn¬ 
ed Assistant Government Advocate that the 
officer might have been empowered to pass 
the order under the Police Act. Hections 
30, 30 (A) and 31 have been referred to. One 
may say at once that the Sub-Inspector 
nowhere suggested that be purported to act 
under any of the provisions of the Police 
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Act. Ho frankly admitted that he acted 
under s 149, Cr. P. C. Further, s. 30 does 
not apply to a Sub-Inspector. Section 30(A) 
IS inapplicable as there had never been any 
license previously insisted upon and no 
conditions were, therefore, violated. The 
provisions of ss. 30 and 30 (A), if they had 
been resorted to, would have provided 
ample powers for the Police including the 
Sub-Inspector) to interfere and stop the 
procession. But that was not done. As to 
s. 31 it was never suggested at the trial 
that \vhen the Sub-Inspector ordered the 
music to be stopped and the procession not 

to advance, he was trying to keep order 
on the public road or preventing an ob¬ 
struction. Section 31, therefore, can have 
no application ; nor have the accused been 
prosecuted under s. 32 of the Police Act. 

I have, therefore, come to the conclusion 
that the Sub-Inspector was not legally 
empowered to promulgate the order that 
the music should be stopped or that the 
procession should not advance. The accus¬ 
ed were accordingly not guilty of any 

^ence under s. 188 of the Indian Penal 
Code. 

I have, however, already said tliat they 
were prosecuted under s. 151 of the Indian 
Penal Code also. The District Magistrate 
inclined to believe the pro.secutioti 
evidence that the Sub-Inspoctor did tell 
the public to disperse. He considered 

"most probable” and emphasis- 
“all the prosecution witnesses say 
he did.” He however considered that as 
S3. 151 and 188 were practically equal 
S^^vity, it was unnecessary to apply 
both, particularly as, in his opinion, s. 18§, 
Doth as regards its Explanation and its 
Illustration seemed more directly applica¬ 
ble. He, therefore, convicted the accused 
under s. 188 only. The learned Sessions 

hll direct his attention to 

the offence under s. 151 of the Indian Penal 
Code. 

doubted that under s. 127 
1. C., the Sub-Inspector was legally em¬ 
powered to order the assembly to disperse 
hen he u’as convinced that it was likely 
cause a disturbance of the public peace, 
here can be no doubt that the Sub-Inspect- 
,,v justified in his apprehension 

® procession advanced while 
music there would be a. 
Art*; altogether immaterial whoso 

fn provoke it. Having regard 

the fact that feelings were running 
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liigbt there would most probably liave 
been a free fight on both sides. Under 
s* 151 of tlie Indian Penal Code wlioever 
knowingly joins or continues in any assem¬ 
bly of live or more persons likelv to cause 
a disturbance of the public peace after 
such assembly has been lawfully ordered to 
disperse, is liable to punishment. 

There can be no doubt that the accused 
as well as the other members of the pro¬ 
cession did not disperse for a con.siderablv 
long time. If, therefore, the Sub-Inspector 
did actually order them to disperse, they 
would be guilty under s. 151. 

As the accused in their written statement 
did not expressly admit that the Sub-In¬ 
spector had given an order that the assem¬ 
bly should disperse, and as they actually 
produced a witness named Chand Singh to 
say that he never heard the Darogha order¬ 
ing the crowd to dis])erse, it is necessary to 
consider what other evidence tliereis to cor¬ 
roborate the Sub-lns])ector’s version. 

Jagannath Singh, Brahmin, who lives 
near the mosque in question, has stated 
that the Darogha did address the assembly 
and told the people to disperse but they 
did not do so, and that it was when the 
Darogha said to the Head Constable ‘‘call 
the guard—order them to shoot” that the 
crowd dispersed. 

Similarly, Durga Prasad, another witness 
has stated that the Darogha said “Disperse 
this assembly or there will be a riot” and 
that in spite of what the Da rofy/ta had said 
the band went on playing and the people 
did not disperse, and the two accused also 
were there. 

A third witness, Musawwir Husain, also 
says that the people did not retire until the 
Darogha produced his pistol and that they 
dispersed only after he said that he would 
call on a guard to fire. 

Another witness, Abdul Karim, says that 
eventually the Darogha threatened fire. To 
his previous orders no one had paid any 
notice, either to the order to disperse or to 
stop the music. 

Thus all the prosecutioji witnesses corro¬ 
borate the Sub-Inspector’s statement that lie 
did order the crowd to disperse. It is also 
natural, to suppose that when Jic found tliat 
the leaders of the procession were prepar¬ 
ed to defy him and disobey his orders, he 
would have ordered them to disperse. We 
have already noted that in the joint written 
statement filed by the accused there was 
no express denial of this statement of the 
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Sub-Inspector. The other defence -witnesses 
also do not expressly say that no order for 
dispersing was given. It is possible that 
Chand Singh might not have heard this 
order of the Sub-Inspector. He, however, 
admits that the discussion between the 
Darogha and the accused went on for nearly 
half an hour and that the crowd dispersed 
at the bidding of the accused after 
they had put down their musical instru¬ 
ments. 

On the evidence, therefore, I am fully 
satisfied that the Sub-Inspector had order¬ 
ed the accused and the procession to dis¬ 
perse, and that in spite of that order the 
accused did continue in the said assembly 
and did not disperse for a long time. They 
were, therefore, guilty of an offence under 
s. 151 of the Indian Penal Code. The whole 
evidence has been read and discussed before 
us, and we are justified in convicting them 
of this offence. 

At the same time, I am inclined to be¬ 
lieve that the accused persons did not 
really intend to disobey the Sub-Inspector 
finally, that is to say, did not intend to 
force their way forward or to persist in 
their disobedience even after a show of 
force. Nor did they in any way intend to 
physically resist the Sub-Inspector in the 
discharge of his duty. In view of these 
circumstances, I am inclined to take a 
lenient view so far as the question of sent¬ 
ence is concerned. I may, however, add 
that the accused were given an opportuni¬ 
ty to apologize and express their regret 
but by a written application, they declined 
to do so and asked their case to be “judged 
in its true light.” 

By the Court. —We accordingly allow’ 
this appeal and setting aside the acquit¬ 
tal of the accused persons, convict them 
under s. 151 of the Indian Penal Code and 
sentence them each to one month’s sim¬ 
ple imprisonment to date from 21st of 
August 1924 and to pay a fine of Rs. 500 
each or six weeks’ simple imprisonment in 
lieu thereof. Let them be taken to the 
District Magistrate who will make arrange¬ 
ments for their custody and transit to 

Jhansi. , , ,, 

2 . K. , ^tppeal atlotrct{\ 

Convictivns a’U'rcd. 


CALCUTTA HIGH COURT. 

Criminal Appeals Nos. 165 and 182 of 1924. 

July 31i 1924. 

Present :—Justice Sir Hugh Walmsley, 
Kt., and Mr. Justice Mukerji. 
SHIEKH ABDUL and others— 

Appellants 

vers^ts 

EMPEROR— Rfspondbnt. 

Criminal Procedure Code (.let V of lS9lf), S8. JOS, 
JOy~Evidence Act (I of JS72), 98. J/„ 25—Trial by 
durij—Judge and Jury, funciims of—Conft48ion, 
voluntary nature of—Misdirection—I nadmianible 
evidence, admission of, effect of — Confessional state¬ 
ment made to Police Officer, admissibility of. 

Under s. 298 (1) (a; of the Cr. P. C. it is the duly of 
the Judge in a trial by Jury to decide on the admis¬ 
sibility of the evidence, and he must disebar^ this 
duty irrespective of the question whether objection 
lias or has not been taken to the evidence by the 
parties themselves. In the case of a confession ho 
must decide whether the confession is admissible in 
evidence or not. that is to say, he must consider whe¬ 
ther it has been duly recorded and whether it is free 
from the infirmities mentioned in s. 24 of the Evi¬ 
dence Act. In dealing with the question of its ad¬ 
missibility he has to determine whetlier it is voluntary 
or not. [p. 831, cols, i AS] 

lender s. 299 of the Cr. I'. C. the Juiymust wei^h 
and value the evidence admitted by the Judge, and m 
order to do so tliey also must themselves go into the 
question as to whether a confession admitted in evi¬ 
dence was made voluntarily, for a free and voluntary 
statement is some guarantee of its truth, fp. 831, col. 2-] 
It i.s, therefore, the duty of the Judge to place 
before the Jury the facts and circuoistances, pro and 
cmi, with regard to the question whether a confession 
was voluntary’ or not and to ask them to form their 
own conclusions as to the character of the confesslOT. 
Where the consideration of the question as to whe¬ 
ther a eonfession is voluntary or not is taken away 
entirely from tlie Jurj*. it amounts to a serious omis¬ 
sion sufficient to vitiate the verdict of the Jury, 
[p. 831, col. 2.J .. 

Where eviuence of bad diameter of the accuacua 
complicity in other crimes, confessional stateme^ 
made to the police and hearsay evidence are adnutlw, 
it must be assumed that such admission has prejudi^ 
ed the accused, and in such a case the trial muat w 
set aside. A verdict based on such inadmiasible evi¬ 
dence cannot be upheld, [p. 831, col. 2; p. 832, cd. M 
In a trial in respect of an offence imder s. 395 ol 
the Penal Code the Investigating Police Officer 
allowed to depose that one of the accused poinlM oat 
to him the route taken by him and his comrade* m 
going to the place where the alleged dacoit;y 
mitted and also the place where they divided tOC 
booty and where they liad first met: . 

Held, that these were confessional statem^ta 
having been made to a Police Officer were inadmi** 
sihlc in evidence. Ij). 832, col. 1.1 , 

Where in his charge to the Jury in » *:sisc unn* r 
6- 305 of the Penal Code the Judge failed to 
any direction to the Jury with regvd to the fact tW 
ihi^ was opportunity of recognition and that 
of the accused were recognised at the time of occor- 
rcnce: . 

Held, that the omission was of vital importance 
that the non-direction amounted in law tu^P®****!^ 
misdirection which vitiat^ the triaL [p. M2, coL 
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Criminal appeals against an order of the 
Additional Sessions Judge, Sylhet 
Babu Htmendra Kumar, for the Appellants. 

Babu Joytish Ch. Guha, for the Crown 

JUDGMENT. 

Mukerji, J,— Appeal No. 165 is by 
three persons, Sheikh Abdul, Nosim alius 
^osai and Hazir Ali. Appeal No. 182 is 
by SIX persons. Jabedali, Rashid Ali, Isa- 
bah, Hajan, Sheikh Mashu and Abdul 
Manaf. They have all been convicted 
under s. 395, Indian Penal Code, and sen- 
tenced to various terms of imprisonment on 
a trial held by the Additional Sessions 
Judge of Sylhet witli the aid of a Jury 

found all of them guilty. 
ai M the nine appellants, namely, 

Shmkh Abdul, Nasim and Abdul Manaf 
. made confessions which were recorded by 
IVmulvi Mahamed Chowdhuri, then second 
oihcer of Karimganj. They subsequently 
retracted the said confessions alleging that 
tiiey had made them on account of torture 
and inducement by the Police. The learn- 
ed Judge admitted these confessions in 
evidence and having pointed out to the 
Juiy the various facts and circumstances 
upon which he held that the grounds 
alleged in the retractions are not true and 
also having placed before them the evi- 
dence of the recording officer made ob¬ 
servations m his charge to the Jury to the 

following effect; “Taking the evidence and 
tne circumstances and the probabilities 
mto my consideration, I am satisfied that 
me confessions m question were voluntary 
and I accordingly hold them to be so. It 
IS lor you to decide whether or not they 

Jury to under¬ 
stand that the question as to wliether 

e confessions were voluntarih' or not 
^ptifely for him, that he had 
oil i were voluntary* and that 

\vn« ^ k for the Jury to consider 

true or not. This 
proper way to deal with con¬ 
fessions m a trial held with the aid of 

^ht 7\ Under s. 298 (1) (a), Or. P. 0., it is 

adTnioQ*^K*r» Judge to decide on the 

evidence, and this 
nf discharge irrespective 

hftQ n ^^®sfion whether objection has or 
nariioo^ ♦k taken to the evidence by the 
depiHa He has, therefore, to 

flihift ,* the confessions are admis- 

hft evidence or not, that is to say, 

dulv w^hether they have been 

y ecorded and whether they are free 
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from the infirmities mentioned in s. 24 of 
the Indian Evidence Act. In dealing with 
the (luestion of their admissibility he has 
obviously to determine whether they are 
voluntary or not. Under s. 299, Cr. P. C., 
the Jury have to weigh and value the 
evidence admitted by the Judge, and in 
order to do so they also must themselves 
go into the question as to wliether they • 
were made voluntarily. To judge of the 
truth or falsity of a statement one must 
endeavour to lind out wliether it was volun- 
larily made; for a free and voluntary 
statement is some guarantee of its truth. 
It was not right, therefore, to take away 
entirely from the Jury the con.sideration 
of the question as to whether the con¬ 
fessions were volimtarv or not; and it was 
clearly the duty of the learned Judge to 
place before them the facts and circum¬ 
stances, pro and cou, and ask them to form 
tiieiyown conclusions as to tlie character of 
the confessions. This lias not been done; and 
in my opinion this was a serious omission 
sufficient to vitiate the verdict of the Jury. 

As observed before, the duty ofthe Judge 
is to decide on the admissibility of the 
evidence. In my opinion there has been 
a failure in this respect which is really 
lamentable. The Investigating Police 
Officer was examined as a prosecution wit¬ 
ness in the case. He deposed to the effect 
that on commencing investigation into 
the occurrence which forms the subject- 
matter of the present case he got the re¬ 
port of another burglary in Hatirgol Mou~ 
zah, about a mile from the house of the 
victim in the present case, and he went 
on to depose as follows;—“The complain¬ 
ant in that burglary case named three 
persons, Nosai, Rashid and Jaifar (the first 
two being two of the accused in the pre¬ 
sent^ case) as having been recognised by 
her. Further on he deposed as 
follows :—“In connection with that burg¬ 
lary case I arrested the accused Nosai. 
In connection with that case he made a 
confession before llie Magistrate. In that 
confession he also confes.sed his com¬ 
plicity in the dacoity in Kaileswnr’s house 
(meaning the house of the inforniaut in 
the present case). He implicated Abdul 
Jaifar, Nur, Hamed Ali, Rashid, Muslim 
and a few others in that confession”. All 
these statements are clearly inadmissible 
in evidence. They amount to evidence of 
bad character, complicity in other crimes 
confessional statements made to the Police 
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and pure hearsay 'evidence which on the 
face of them deserved to be excluded, and 
when let in could not but have prejudiced 
the accused very seriously. Xotonly did 
the learned Judge not exclude the said 
statements but he referred to them and 
relied on them in his charge to the Jury 
and this, in my opinion, was a very serious 
misdirection. The Investigating Police 
Officer was further allowed to depose that 
the accused Sheikh Abdul pointed out the 
route taken by him and his comrades in 
going to Kaileswar’s house and the place 
where they divided the booty and that the 
party had met first at Kanai Bazar. These 
unquestionably were confessional state¬ 
ments, clearly inadmissible as having been 
made to a Police Officer. They were 
not only admitted but the attention 
of the Jury was also pointedly drawn 
to them by the learned Judge in his 
charge. There are other pieces of evidence 
equally inadmissible in the deposition 
of the said Investigating Officer ; for in¬ 
stance, he deposed to the effect that Sheikh 
Abdul in his statement to him mentioned 
the names of Manaf, Hajir, Mashoo, Bajan, 
Nosai and others. In short almost the 
whole of the examination-in-chief of the 
witness is a mass of irrelevant matter the 
admission of which in evidence could not 
but have resulted in prejudice to the ac¬ 
cused. A verdict based on such inadmis¬ 
sible evidence and on such misdirection on 
the part of the Judge can never be upheld. 

The confessions made by the three ac¬ 
cused Sheikh Abdul, Nasim Ali and Abdul 
Manaf were admitted in evidence; but such 
parts of them as related to the other 
occurrence should have been excluded as 
irrelevant. 

Turning then to the directions given 
by the learned Judge on the evidence 
which is on the record, it appears that 
there are omissions on vital points which, 
are likely to have prejudiced the accused. 
There was no direction given as to the 
circumstances pointing to the fact that 
there was opportunity of recognition, and 
the fact that none of the accused were re¬ 
cognised was not even mentioned by the 
learned J udge. Then there is the very 
iihportant fact that the articles alleged 
to'have bebi produced by Abdul Manaf on 
the 22nd^ay did not find mention in any 
of the two lists of properties originally 
filed by Ihe informant Kaileswar and were 
mentioned in a supplementary list which 


[M I. C. 1M5] 

he filed the day after they were produced. 
The Jur}-- -were not asked to consider the na¬ 
ture of the articles alleged to have been re¬ 
covered from the possession of some of the 
other accused persons andthepossibilityof a 
genuine identification of them by the inform¬ 
ant. These, no doubt, are mere omissions; 
but they are omissions on some of the points 
which are of vital importance and such 
non-direction amounts in law to positive 
misdirection. 

It is iinnecessary to go into further 
details for I am clearly of opinion that 
the convictions and sentences pa.sed on 
the accused cannot possibly be upheld 
upon such trial as they had in this case. 

We have been taken through the whole 
of the evidence in the case. It appears 
that beyond some evidence of association 
which is more or less of a worthless 
character and statements contained in the 
retracted confessions of the co-accused there 
is really no tangible evidence against five 
of the appellants, viz.; Hazir Ali, 

Ali, Bashed Ali, Isob Ali and Sheikh 
Mashu. They should, therefore, be acquit¬ 
ted and discharged. As regards the other 
four appellants, viz., Sheikh Abdul, Nasim 
alias Nosai, Arjan Hajan and Abdul Manar, 
there is some evidence about the nature 

and sufficiency of which I 
from expressing any opinion. While set¬ 
ting aside the convictions and sentence 

passed against the said four 
1 should leave it open to the authoring 
to proceed further against them or sue 
of them, if any, if they so desired. 

Walmsley, J*—I agree. ^ 

I want to add a few remarks only, 
seems to me surprising that the leame 
Public Prosecutor should tender the in¬ 
admissible evidence to which my 
brother has referred. He is supposed i 
possess greater legal qualifications than 
the Police Officer who conducts prosecu¬ 
tion in Committing Court and he ought 
to exercise his judgment on the evid^ce 
which the Police wish to produce. If ^ 
had devoted any attention to the buh- 
Inspector’s evidence lie would have 
at once that much of it was ban’ed W 
the provisions of the Evidence Act; 
if he had decided to keep out. that 
missible evidence, he would have been able 
to shorten the case considerably by exclua- 
ing the useless evidence about association, 

z. K, Appeals allowed: 

Convictions set aside* 
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SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Reference No. 183 of 1920. 

February 28, 1921. 

Present;—Mr. Kennedy, J. C., and 
Mr. Kemp, A. J. 0. 

EMPEROR— Prosecutor 

Pir MAHOMED BUX— Accused. 

Evidence Act (I of IS72), s. 2G—"In custody 
Police Officer" vieaninj of—Confession made to 
Mashirs, admissibility of—Criminal Procedure Code. 
(Act y of 189S), ss. I6!t, 533 — Confession, record of 
— Verification, failure to comply with formalities of, 
effect of — Irregularity. 

Tha rasaaing of the words “in the custody of a 
Polios OJicar" in s. 2G of the Evidence Act, cannot 
be extended by implication to cases beyond what 
is absolutely necessary, that is, wliere the person is 
really under arrest or in strict supervision and is 
merely allowed to go for a few moments to converse 
with tha person to whom the confession is made. 
But where the accused is not arrested or under super- 
visLon, and is merely being invited to e.xplain certain 
circumstances, it would be going further than the 
section warrants to exclude the statement that he 
maias, on the ground that he is to be deemed in Police 
custody. It, however, by no means follows, that 
beeiuse the statement is admissible, therefore, it 
should not be considered with considerable care to 
830 how far reliance should be placad on such extra- 
judicial confession. The weight to be given to it 
depjnds very much on the circumstances of the case, 
whither suspicion attached to the accused at the 
time, whsthsr accused was intelligent or ignorant 
ot the possible result of the confession, w’hat the posi¬ 
tion of the Mashirs was and the like. [p. 831, col. I.] 

The failure to comply with the formalities as to 
yeridcition at the end of the record of a confession 
is an irregularity which is cured by s. 533 of the 
Or. P. O.Lp.83i,col. 2.J 

Reference. 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. 

Mr. Partabsing Sahibsing Shahani, for the 

Accused. 

JUDGMENT. 

Kennedy, J. C. — {February 21,1921).— 
In this case the accused was tried by 
Riymond, Additional Judicial Commis¬ 
sioner of Sind, with the help of the 
for an offence punishable under 
8. 302, in respect of the murders of Haji 
Usman and Musammat Fatma and also 
under s, 404, for misappropriating certain 
property belonging to Haji Usman and 
Musammat Fatma at the time of their death. 
The Jury found the accused not guilty and 
the Judge being of the opinion that the ends 
Of justice required it, proceeded to refer 
w6 case to the High Court under s. 307, 
P* 0.i for the reasons given in his order. 

the evidence against 
the acouBed person is overwhelming. He is 
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shown to have been intimate with the deceas¬ 
ed person Fatma and he is shown within 
seven days of the discovery of the dead person 
to have been in possession of a considerable 
amount of property belonging to the deceas¬ 
ed persons which was in their possession 
upto the time of their death. The attempt to 
shake the evidence of the persons who identi¬ 
fied this property as having been in posses¬ 
sion of the deceased is perfectly hopeless. 

This is not an ordinary case of stolen pro¬ 
perty in which a person is suspected and 
arrested and thereon discloses certain pro¬ 
perty. But it appears that it was the pos¬ 
session of this property or part of this pro¬ 
perty which led to the Rusj)icion falling on 
the accused. The story that we believe is that 
the accused had gone into a public convey¬ 
ance running betweenTatta and Jungshahi 
and that at a point about three miles oif from 
Tatta got out of it with a couple of bundles 
apparentl}' of clotlies. The i>oint where he 
got out is the Makli hill which seems to be a 
burial place of certain communities in Tatta. 
He went off to the direction of the tombs. 
It so happened that in llie same conveyance 
was a Policeman who ^vas not in cliarge of 
this case, but had been in Tatta and knew 
about the murders. At the moment he did 
not suspect anything in the accused’s con¬ 
duct but after a few minutes thought came 
to the conclusion that the movement of the 
accused was suspicious and, therefore, on 
arrival at Jungshahi instead of going on to 
Karachi as he had intended, took a paggy 
with him and returned to Makli hill. He 
directed the paggy to trace the foot-prints 
and he himself went on to Tatta and inform¬ 
ed the Investigating Police Officer. On that 
day the accused was sent for and the 
accused pointed out this property which is 
of very considerable amount in value and 
also showed certain other property which 
had been in the possession of the deceased 
persons and which accused had sold or 
pledged. This certainly is a case in which 
we might presume that the accused had 
misappropriated the property of the deceas¬ 
ed and might well go on to draw a deduc¬ 
tion that the person who misappropriated 
the property also killed Usman and Fatma 
and it was, therefore, certainly incumbent 
on the accused to give some reasonable ex¬ 
planation of his possession. Before the 
Committing Magistrate he made no state¬ 
ment at all and in Sessions Court he denied 
possession of the property. This by itself 
seems to be very strong piece of evidence 
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against the accused. Tlie case does not, 
however, stop there because the accused 
had made certain statement. In the first 
place, he made a confessional statement to 
certain It is set up by the defence 

that these confessional statements are in¬ 
admissible on tlie ground that at the time 
wlien he made them, he was in the custody 
of the Police. It is necessary to explain 
my views as to these statements to Mashirs 
at some length. It is not desirable, in my 
opinion, absolutely to exclude evidence on 
general grounds except in cases where the law 
directs positively that such evidence should 
be excluded. I am not inclined to extend 
the meaning of words “in custody of the 
Police” by implication to cases beyond 
what is absolutely necessary, i. e., where 
the man is reallj^ under arrest or in strict 
supervision and is merely allowed to go 
for a few moments to converse with the 
Mashirb'. It seems to me that would be 
probably considered to be a case in which 
anv statement to the Mashirs is made while 
he is in Police custody. But where the case 
is not so and the accused is not arrested 
or under supervision and he merely being 
invited to explain certain circumstances, 
it seems to me to be going further than the 
section warrants to exclude the statement 
that he makes, on the ground that he is to be 
deemed in Police custody. It, however, by 
no means follows, that because the state¬ 
ment is admissible, therefore, it should not 
be considered with considerable care to see 
how far reliance should be placed on such 
extra judicial confession. The weight 
to be given to it depends very much 
on the circumstances of tlie case, whether 
suspicion attached to the accused at the 
time, whether accused was intelligent or 
ignorant of the possible result of the con¬ 
fession; what the position of the Mashirs 
was and the like. In the present case, 
there was certain amount of suspicion, 
but not a very grave suspicion against the 
accused. It was known that he had been 
intimate with this woman Fatma and it 
was also known that he had been caiT>dng 
property in the early morning and going 
to an unusual direction. He was being 
asked to explain his movements, but it does 
not appear that there was any other suspi¬ 
cion resting on him. He himself is not a 
rustic. He is a Sayed and was practising 
'as a Hakim at the time at Tatta. The 
Mashirs are people of considerable social 
Standing. On the whole in this case X am 
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inclined to give considerable weight to 
the statement before them. That state¬ 
ment, if believed, is conclusive of his guilt. 
Further he was put up before the Magis¬ 
trate and there he made a very detailed 
confession. An attempt was made to chal¬ 
lenge the admissibilit}^ of the confession 
on the ground that the formalities as to 
verification at the end of the confession 
are not complied with. It is obvious that 
this irregularitj' is cured by s. 533, Cr. P. C. 
It is also said that the confession, if ad¬ 
missible, shows clearly symptoms of con¬ 
coction. But I do not think that this is the 
case. On the contrary it bears the stamp 
of genuineness. The Magistrate seems, as 
was his right and duty, to have asked the 
accused to explain certain difliculties felt, 
as the statement was being made. Con¬ 
sequently the confession is very detailed 
and covers all the points in the case and 
explains all the difficulties. The accused 
states that Usman was an old man who 
had married a fairly young Avoman who 
became the mistress of the accused. The 
accused used to give her presents, but sub- 
seqiientl)’^ she entered into relations Avith 
one Suleman. This naturally annoyed the 
accused. The fact that there aa-es this 
intimacy between the accused and P'atma 
is shown by other evidence. It appears 
in consequence of the remonstrances of 
P. W. No. 10 AA'ho Avas also a Pir and Sayed, 
the accused broke off the connection at the 
time and Avent to Multan for tAvo years and 
returned to Tatta only 10 days before the 
murders. He found this intimacy with 
Suleman and remonstrated in vain. The 
account that he gives of the murders is 
that he got some dhatura and also some 
dates and made a mixture and administered 
them to Usman and his wife. The result 
Avas that Usman and his AAufe became un¬ 
conscious and Avliile asleep he cut the 
throat of Fatma and subsequently killed 
Usman fearing that the latter would 
denounce him. There is a certain amount 
of difficulty about this statement of the 
accused, because at first as a general ml® 
the effect of is to produce violent 

dilirixim and it was only after the dilirium 
has passed over, that unconsciousness sets 
in. Before the he stated that after 

he administered dhatura^ he went for a 
walk for a couple of hours and then return¬ 
ed when he found them unconscious. In this 
case the Doctor is of opinion that it is possible 

that the effect of dhatura might have been to 
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produce unconsciousness. There is further 
a difficulty about the wounds which are of 
very extensive nature and likely to have 
been caused by a large knife than a razor. It 
is, however, not impossible that the injuries 
could be caused by the razor. It is very 
difficult to see why if it is not true that 
dhatw'a and a razor was used, the accus¬ 
ed was made to refer to the use of dhatura 
and the razor. Why should an}^ one tutor 
him to say he used dhatura ? Dhatura 
is not a common stupefying agent. Opium 
or bhang would be the substances which 
would be more likely to appear in a false 
confession. So about the razor. The con¬ 
fession was made a long time after the 
post mortem. The Police could easily have 
ascertained the medical opinion about the 
cause of the wounds. Why not let tlie 
accused say that he used a large knife? 
Large knives are easy to obtain. I think 
then that the difficulty really tends to 
support the voluntariness of the confession. 
I think, therefore, tlie confession though 
. retracted is true. Taken along with the 
possession of the property it makes the 
case against the accused quite clear. 

I think, therefore, under s. 307, Cr. P. C., 
the accused should be found guilty of the 
offences under ss. 302 and 401. In view of 
the circumstantial nature of the evidence 
and the verdict of the Jury it is not desirable 
to inflict the extreme penalty. 1 would, 
therefore, sentence accused to transportation 
for life, in respect of the offences under 
s. 302 and to three years’ rigorous imprison¬ 
ment in respect of that under s. 404. Sen¬ 
tences to be concurrent. 

Kemp, A* J, C. —{February 28,1921).— 
The facts of this Reference have been suffi¬ 
ciently stated in the learned A. J. C.’s heads 
of charge to the Jury. The offence occurred 
about 5th April 1920. It was discovered on 
lOkh April 1920 after information had been 
lodged with the Police on 9th April 1920 
at 8 A. M. by the deceased Osman’s nephew 
Ismail. The premises occupied by the 
deceased persons were opened by the Sub- 
Inspector, Police, Lutfali Khan at 9 a. m. 
On 10th April 1920 and various articles and 
ornaments were found therein. The Mashir- 
wamas relating to this inspection are 
Bk 9. 5 and 8. Two documents were also 
found, a Will, dated May 1911 (Ex. 6) 

and a deed of gift of certain ornaments 
(Ex. 7). 

On 11th April 1920 Inspector Mubarak 
Ail took up the investigation. Apparently, 


the accused who was alleged to be on inti¬ 
mate terms with the deceased woman 
Musainmat Fatma was with certain other 
persons under suspicion. 

At 3 A. M. on 17th April 1920 accused was 
a passenger in a conveyance from Tatta to 
Jungshahi in which there was also Sub- 
Inspector Pir j\Iahomed who was going on 
business to Jungshahi. Accused had two 
bundles with him and got down at the 
Makli incline a couple of miles out of Tatta. 
This excited the Sub-Inspector s suspicion 
and he returned from Jungshahi and re¬ 
ported the incident to Inspector Mubarak. 
He went to accused’s house and sent for 
Mashh's. Accused was not then in custody 
nor even under Police restraint. The 
Mashirs took the accused away and told 
him he had been seen taking property 
away to Makli and accused tliereupon made 
a confession. He then took the Police and 
Mashirs to an old graveyard near Makli 
and unearthed certain of the property sub¬ 
sequently identified as in the possession of 
the deceased persons. On 17tii April 1920 he 
made a confession before the mukhtayar- 
kar and on 25th A])ril 1920 he was challan- 
ed. I do not propose to deal with all the 
points raised by the defence. My learned 
brother has discussed them. 1 tliink I 
cannot do better in this supplementary 
judgment than sum up the evidence against 
the accused. 

It consists in, firstly, his confessions to 
tlie Mashirs, and the Magistrate. As to the 
former I agree it is admissible in evidence. 
When it was made accused was not in 
Police custody. He was not under arrest 
nor was he under Police restraint. The 
fact that he was able to go to Makli with 
the stolen property shows this. He was 
merely one of those persons of whom the 
Police had their suspicions. He was not 
arrested until after he made his confessions 
to the Mashirs. The Inspector was not even 
present when the confession was made. 
The accused was taken to another house by 
the Mashirs at some distance from and out 
of sight of the Police. The application of 
83. 25 and 26 of the Evidence Act depends 
in every case on theparticularcircumstances 
of that case. I am of opinion that the 
statement made to the Mashirs in this 
case is admissible in evidence against the 
accused, 

I am also of opinion that the confession 
to the Magistrate is admissible, against the 
accused. Any defect in the’ failure to sub- 
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scribe the proper form of certificate to that 
confession was cured by calling the Magis¬ 
trate and by the applicalion of s. 533 of the 
Cr. P. C. 

The next important piece of evidence is 
the fact that accused pointed out the stolen 
properly at the graveyard at Mukli. This 
IS proved by the witnesses and Sub- 
Inspector Pir Mahomed who went in the 
carriage with the accused and saw him 
leave the conveyance at the Mukli incline 
and by the Inspector Mubarak and the 
Mashh's, who in consequence of the informa¬ 
tion obtained from Pir Mahomed and the 
accused’s confession accompanied accused 
when he unearthed the stolen property. 
This is much too elaborate a story to have 
been concocted by the Police. If they liad 
staged the whole story of the accused going 
to Makli how did they know that the central 
figure in the play viz., the accused, would 
confess to the journey to Makli or accom¬ 
pany them to point out the property. No 
doubt discrepancies exist, they always will, 
in a genuine case in the accounts of the 
different witnesses called but the Court has 
to look at the main story, and the probabi¬ 
lities in deciding whether it be true or 
false. 

I do not believe that all these witnesses 
w^ould lend themselves to support a false 
case against a Pir. If accused did go to 
Makli to bury property it is corroborative 
of the identification of that property as 
part of the stolen property. Otherwise why 
did he go to Makli and what was his object 
in burying the property. 

This brings me to the identification of 
the property. As I have said the accused’s 
disposal of the property in his possession 
lends strong colour to the inference that it 
was property, his possession of which he 
wished to conceal. But the property has 
been sufficiently identified by witnesses. 
Some of the ornaments mentioned in the 
deed of gift have been identified as amongst 
those produced by accused from the grave¬ 
yard. The Mashimama of the latter articles 
is Ex. 16. It is argued that these ornaments 
are all of the usual kind worn by Muham¬ 
madan women^of Tatta but 1 am satisfied from 
a personal inspection of them that certain of 
these ornaments are of a sufficiently distinc¬ 
tive character to be capable of recpllection 
and identification. Such for inst^ce are 
Exs. G and F.' One of the gold wristlets, 
^,^was .discovered in consequence of 
in^rmation given by accused, with the 


. witness Mahomed Ismail. They are identir 
fied by witness Jivandas as purchased by 
him for Usman from the goldsmith Ladho. 
Jivandas's evidence on this point is corro¬ 
borated by the entry in his book, Ex. 19. 
I really see no reason why the Court should 
assume that all the prosecution witnesses 
who purport to identify these ornaments 
are parties in concocting a false case against 
accused. Then there is the motive which 
the prosecution allege. It is mentioned in 
the confessions and is borne out by the 
fact that all the ornaments and the cash 
were not taken from the house where the 
offence was committed but only such 
ornaments as the accused had given to 
Fatma or had been bought by her with 
money he gave her. I do not attach very 
much weight to the identification of the 
accused's clothes. The bloodstains on them 
are not so pronounced or extensive as to be 
any strong evidence against accused al¬ 
though it is true he may have washed them 
after the offence. 

Nor do I think it sufficient to rebut 
all the evidence against accused that the 
crime was probably done w’ith some other 
instrument than a razor. This and other 
points raised on accused's behalf 1 have 
given my most careful consideration to 
and I cannot find that they shake the 
firm conviction I have that the accused 
committed the offence with which he is 
charged. 

Under the circumstances I think the 
verdict of the Jury was perverse and I 
agree with the learned, A, J. C., that the 
accused should have been convicted. Never¬ 
theless, the evidence is in the main cir¬ 
cumstantial and 1, therefore, agree with the 
conviction and sentences proposed by my 
learned brother. 

z. K. Accused convicted. 
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Criminal Appeal No. 740 of 1922. 

October 31, 1922. 

Present: —Mr. Justice Scott-Smith 
and Mr. Justice Harrison. 

MIAN KHAN— Convict— 
Appbixant 
versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of 1860), s. Murder^ 
Common i inloMion^Demtk caused bff sns sf sssstm 
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oc^ed-~Lia6«i«y of other aeeuatd^Confession ex¬ 
culpating maker, whether can be used as against co- 
accu3ed. 

Two accused persons who were charged with having 
TOmmitted murder and having subsequently robbed 
the deceased, made statements accusing each other 
of the murder but confessing that each of them had 
taken part in the robbery: 

(1) that the confession made bv each accused 
could not, so far as it related to the murder, be used 
as against the other, inasmuch as tlie maker of the 
w^easion exculpated himself, and the confessions 
peinjg mutually contradictory could not be relied upon- 
Ip. 839,col. l.| 

that so far as the confessions related to the 
robbery, they were valuable evidence both as against 
the person making the confession and as against tlie 
co-accused with regard to tlie robbery and also as lead¬ 
ing to the inference that the R)bbery and the murder 
were parts of the same transaction and w’ere com¬ 
mitted by the same persons. [i6id.) 

Where two men with the common intention of 
murdering a person set upon him and one of them 
fires a shot which kills him, both of them are guilty 
of murder under s. 302 of the Penal Code. fp. 83U 
cole. 1 & 2.] 

Agrav. Emperor, 27 Ind. Cas. 833; 37 P. R. 1914 
Or.; 16 Or. L. J. 209: 210 P. L. K. 1915, distinguished. 

Appeal from an order of the Sessions 
Judge, Attock at Campbellpore, dated the 
27th July 1922, 

Mr. B. D. Kureshit for Malik Muhammad 
Hussain, for the Appellant. 

Mr. C. H. Carden Noad, Assistant Legal 
Remembrancer, for the Respondent. 

JUDGMENT. —A mail runner named 
Nur Alam was murdered on the morn¬ 
ing of the 10th February 1922 by being 
shot twice with a revolver, the object 
of the murder being to secure the mail bag 
which he was carrying and which con¬ 
tained a considerable amount of money 
and also some insured parcels. When 
found soon after by Akbar Khan (P. W. 
No. 3) and Dulla (P. W. No. 4) he was 
still alive, and his dying declaration was 
recorded by Nawab Khan Lambardar. This 
was to the effect that two men of the neigh¬ 
bourhood (that is not Pathans) had attack¬ 
ed him, that one was wearing shoes and 
tlw other sandals, and that it was the latter 
who had shot him. P'ive hours later he 
^ed. Suspicion at first attached to one 
Mehru whose house was searched, and 
some six days later Mian Khan came to 
be suspected. This man eventually dis- 

f the whereabouts of a large quantity 
of the stolen property, and on the strength 
of the information given by him and in 
un his pointing out the men himself, 
the Police was able to discover a large 
number of wituessee who hftd seep him 
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and Mehru just before the murder and one 
witness Saadullah who actually saw the 
murder committed. A pair of sandals 
which had fallen to the sliare of Meliru 
weie traced to the person, to whom Ije had 
sold them and with whom he had left tlie 
old pair of sandals he had been wearing. 
The tracks leading from the scene of the 
crime were found to consist of those of a 
man wearing sandals and of another ivear- 
ing shoes, and these led to where the 
post bag was recovered and later, after 
both the wearer of the sandals and the 
wearer of the shoes had discarded them 
and were walking with bare feet, tlie tracks 
led to the discovery of a spear which the 
murdered man had carried. Mian Khan 
also produced the revolver which he said 
had been used by Meliru. and several loaded 
and empty cartridges, and eventuallvwhen 
both men were sent up for trial and the 
bulk of the evidence had been recorded, 
each of them volunteered to make a state¬ 
ment before the Committing Magistrate 

stating that he had been present when the 

murder had been committed, though he 
himself had taken no part, and that his 
companion had fired the shots, but both 
implicated themselves in the robbery. Both 
these confessions were retracted later. 

Such is the case againstthese two men who 
have both been convicted of murder, and it 
will be noticed at once that the evidence is 
not only of different kinds but different 
qualities and falls under various heads. At 
page 54 of the judgment the learned 
Sessions Judge has marshalled the evidence 
under five heads which are as follows 

(1) The evidence of Saadullah (P. W. 
No. 26) who says that he saw the crime and 
saw the two shots fired by Mehru. 

(2) The evidence of the ti-acker who ex¬ 
amined the tracks of the accused at a late 
stage of the investigation. 

(3) The evidence of the various witnesses 
who saw the two accused about the time 
of the crime or to whom Mian Khan made 
payments in currency notes. 

(It is very confusing to treat the evidence 
of all these witnesses under this same head 
as there is a great difference between them, 
and it will be better to sub-divide the head¬ 
ing into three sub-heads. 

(i) The evidence of Akbar, Dulla and 
Nawab Khan who came up immediately 
after the murder, and who asked Nur Alam 
what had happened and who were told by 
him what he repeated in his dying decla- 
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ration, with the addition of the fact that 
the man who had not shot him, that is to 
say, the man wearing the shoes, had grap¬ 
pled with him and knocked him down. 
The dying declaration as contained in the 
ruqqa does not mention that Nur Alam 
had })een knocked down before he was 
shot. 

(ii) The next class of witnesses is that 
which for want of a better name may be 
described as wajtakkar witnesses, all of 
whom were discovered through the instru¬ 
mentality of Mian Khan as explained by the 
Sub-Inspector and all of whom identified 
Mehru as having been his companion. 
They deposed to having seen them both 
together shortly before the murder. 

(ui) The next class is that of the wit¬ 
nesses from whom notes or other articles 
were recovered. 

The next heading covers the confessions 
by the two accused and finally under 
the last head the evidence of the recovery 
of the various stolen articles is collected. 
There are two serjous defects in the record 
of this case. The first is that the English 
record is in many cases so meagre as not 
to reproduce sufficiently what was actually 
said by the witnesses, a fact which is found 
by examining the vernacular record ; and 
the second, and the more serious, defect is 
that the Sessions Judge, while realising 
that the evidence varies verj’^ much in 
value and in quality, has refrained from 
stating definitely what evidence he rejects 
and what evidence he accepts. After stat¬ 
ing generally that too much importance 
must not be attached to the evidence of 
the eye-witness Saadullah and that the 
intrinsic value of the evidence under the 
third head must not be set too high, he 
does not disclose whether he accepts the 
evidence of Saadullah and that under the 
third head or not. No evidence was pro¬ 
duced for the defence and Tve have, there¬ 
fore, to examine the prosecution evidence 
under the various heads and see what is the 
cumulative value of the same. 

Now, taking the most important witness, 
the eye-witness Saadullah. The Sub-In¬ 
spector Pir Shujawal Shah has explained 
that it w^as at the Qondal fair that Mian 
Khan pointed out this man Saadullah 
who makes a living by driving cattle and 
is a young man of 18 years of age. This 
man tells us how he saw the shots fired by 
Mehru, who then fired at him and missed 
him, and that he told his companions Qazi 


and Said Ahmad, w'hen they caught^ him 
up, and they not unnaturally told him to 
say nothing about it as they had many 
head of cattle with them and did not wish 
to be stopped. The learned Sessions Judge 
has pointed to the delay in procuring this 
evidence, but the delay as explained above 
Avas perfectly reasonable and natural, and 
■was due to the nature of the occupation 
of this young man who is quite positive 
that he identifies both the accused. We 
believe him to be a truthful and reliable 
witness. 

The second head of evidence is that of 
the tracker Sultan Muhammad. So far as 
this is to the effect that the tracks on th© 
spot are those of the two accused we do 
not accept his evidence, for although he 
may be a reliable and capable man and 
maybe telling the truth to the best of his 
ability, we are of opinion that the test was 
too difficult and that after the time which 
had elapsed no man could state with cer¬ 
tainty that the tracks on the spot corres¬ 
ponded wdth those of the accused, which 
he saw later. So far, however, as this man 
says that the tracks were those of a man 
wearing sandals and of another wearing 
shoes and that they led to the place where 
the post bag w’as discovered and the place 
where the spear w'as found w'e do accept his 
evidence. 

The three men Akbar, Dulla and Nawab 
Khan who constitute head (3) are we think 
reliable and truthful witnesses. Out of 
these three men, who came up and spoke to 
Nur Alam before he died and tracked down 
the mail bag, Akbar knew him before, and 
the only criticism which Counsel has be^ 
able to urge is that Akbar says that he 
and Dulla were together when they 
Nur Alam while, according to Dulla, Akh^ 
saw him first and told him, Dulla. This is 
a point of no importance. 

The next class, w'e also accept, being that 
of those witnesses whom Mian Khan point¬ 
ed out and all of whom identified Mebrn* 
The Naib Tahsildar who conducted tnc 
identification has explained how carefnlly 
precautions were taken and how the identi¬ 
fication parade was conducted. We alw 
accept the evidence of the recoveries, the 
'most convincing and valuable piece oi 
which is that dealing with the Rs. ^ cur¬ 
rency note, the number of which had for¬ 
tunately been taken before the note was 
posted. ^ . 

This brings us to the confessions of tnc 
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accused and Counsel points out that nei¬ 
ther of these confessions can be used against 
the co-accused inasmucli as both of them 
exculpate the maker This is true so far 
as the murder is concerned and the state¬ 
ment of Mian Khan cannot be used against 
Mehru nor can that of Meliru be used 
against Mian Khan, and as both the state¬ 
ments are mutually contradictory on this 
point it would anyhow be impossible to 
rely on them both. 

So far, however, as the confessions relate 
to the robbery they are valuable against 
those who made them and against the co¬ 
accused. Counsel for Allan Khan has en¬ 
deavoured to make a point that at the time 
the bag was seized the accused must have 
thought that Nur Alam was dead and he 
urges that, if he was dead, the offence of 
robbery was not committed. As a matter 
of fact, however, we know that lie was not 
dead, and even if the offence was not that 
of robbery it would certainly be criminal 
misappropriation. We are of opinion that 
these confessions were voluntarily made 
and that they constitute valuable evidence 
against the accused both as regards the 
robbery and as leading to the inference 
that the robbery and the murder were parts 
of the same transaction and were committed 
by the same persons. 

To sum up the case, therefore, the evi¬ 
dence is absolutely overwhelming and con¬ 
clusive as against both accused. As against 
Mian Khan it is true that there is more 
corroboration in the sense that more of the 
stolen property was recovered from the 
persons to whom he had given it, and in 
the case of Mehru the only stolen pro¬ 
perty recovered was one pair of sandals 
which is proved beyond all manner of doubt 
to have been sold by him to Ghulam Haider 
butcher (P. W. No. 18). Accepting as we 
do the evidence of Saadullah and that of 
the other witnesses as we have explained 
above we find the case clearly established 
against both. It is quite immaterial who 
actually fired the fatal shot, for both men 
with common intent set upon the niail run¬ 
ner and, in pursuance of their common 
intention to kill him, they did kill him and 
rob him. Counsel has quoted Agra v. Em¬ 
peror (1) and other rulings, which do not 
apply at all, inasmuch as in this case it is 
quite clear that the common intention of 
both the accused was to cause the death 
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of their victim and they are, therefore, both 
equally guilty of the murder, tliougb as a 
matter of fact Alehru actually fired the 
shots. 

We accordingly dismiss the appeal and 
confirm the sentences of death. 

z. K. Appeal rlismisfted. 


LAHORE HIGH COURT. 

Crt.mi.n'al ArPK.4i. No. 875 of 1922. 

December 12, 1922. 

Present: —Air. Justice Aloti Sagar. 
PIRAN—( 'OWK'T - Al’l>fil.L.VNT 

EMPEROR— Respondfat. 

Penal Code (Act XLV of ISdO)^ s. I,ih' - Criminal 
breach of trust IJiinleii nf proof Prosecution, duty 

The mere faet that a persim accuse<l of an ulTencft 
under s. 400 of the I’enal ('ode admits the delivery 
of the property in dispute to him (hK*9 not place on 
him the burden of proving that he received the pro- 
p?rty in a capacity other than that of a trustee. Tlu^ 

f )roseeution must prove allirmatively that a trust had 
>eon created in respect of the property and tliat the 
accused had violated that trust, [p. 840, eul. 'J.] 

Criminal appeal from an order of the 
District Magistrate, Dera Ghazi Khan, dated 
the 20th June 1922. 

Kanwar Dalip Singh, Assistant Legal 
Remembrancer, for the Respondent. 

JUDGMENT .—This is an appeal from 
a conviction under s. 406 read with s. 75 
of the Indian Penal Code. The appellant 
who is a previous convict has been found 
guilty of having committed criminal breach 
of trust in respect of three cows entrusted to 
him for grazing, and has been sentenced 
by the District Alagistrate of Dera Ghazi 
Khan to seven years’ rigorous imprisonment. 
The facts are brieliy these : — 

One Haji a resident of Rajanpur is said 
to have owned three cows. It is alleged 
by the prosecution that he made over these 
cows to the appellant for the purposes of 
grazing along wiUi a sum of Rs. 6 in cash 
some time in October 1921. The appellant 
lived at a place called Sonwah which is 
about 15 miles from Rajanpur. iSubse- 
quently, neither the appellant nor the cows 
could be found at that place, and it trans¬ 
pired that the appellant had disposed of 
them to some unknown person witliout the 
consent and the knowledge of the com¬ 
plainant. b'oT some time no trace of these 
Qows could be found anywhere. Shortly 
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after, one Ilahu gave information that the 
cows were in the possession of one Musa, 
a resident of the village Rekh situated at a 
distance of about 15 miles from Rajanpur. 
The complainant reported the matter to the 
Police, and made some attempts to regain 
possession of the cows, but did not succeed. 
He then made an application to the Supe¬ 
rintendent of Police stating all the facts, 
which resulted in a case being registered 
against the appellant under s. 406 of the 
Indian Penal Code, and the commencement 
of criminal proceedings against him. The 
appellant at first made some prevaricating 
statements but eventually when examined 
by the District Magistrate admitted that 
he had received the cows from Haji, the 
complainant, with a sum of Rs. 6, but 
denied that the cows had been given to 
him for the purposes of grazing. The ex¬ 
planation put forward by him was that the 
complainant's son one Kattu who was an 
absconder from the Police was living in 
his (the appellant’s) house, that he was in 
the need of money, that he gave him (the 
appellant) a letter for his father Haji, that 
the appellant went with that letter to Haji 
and got the cows from him for and on 
behalf of Kattu. It was further alleged 
that Kattu owed appellant Rs. 100, and 
that in part payment of that debt he sold 
him one cow for Rs. 85 promising to pay 
the balance of Rs. 15 later, and that the 
appellant in his turn sold the cow so pur¬ 
chased to one Musa for the same amount. 
Kattu is then said to have been arrested 
for some offence, and to have left instruc¬ 
tions with the appellant not to make over 
the remaining two cows to any one but the 
brother of the former, but as there was no 
grass in the appellant’s village, the latter 
handed over one more cow to Musa on 
trust on the understanding that it will be 
returned later when required. As for the 
third cow it Avas stated that it was with 
the appellant’s brother Jani, and that it 
could be produced when necessary, but, as 
a matter of fact, it was never produced. 

The sole question for determination is 
whether it has been established beyond 
doubt that the cows had been handed over 
to the accused for the purposes of grazing 
M alleged by the prosecution. In my opin¬ 
ion the evidence on the record in support 
of this allegation is most unsatisfactory, 
and I am unable to sustain the conviction 
the basis of this evidence alone. - The 
mdence clearly ^owe that at least one of 


the cows alleged to have been entrusted 
to the care of the appellant originally be¬ 
longed to Kattu the son of Haji, that it 
had been sold by him to his father for a 
sum of Rs. 80 and that a part of this price 
had still been unpaid when this case was 
instituted. It appears, though it is not 
very clear that Kattu had something to do 
with these cases, and that the explanation 
put forward by the accused was not abso¬ 
lutely devoid of foundation. The learned 
District Magistrate was evidently of opinion 
that the delivery of the cows having been 
admitted, it Avas for the accused to show 
that he received them in a capacity olber 
than that of a trustee. I do not think this 
is the right way of looking at the matter. 
The accused may not have been able to 
prove satisfactorily that he got the cows from 
Haji on a letter from Kattu for and on be¬ 
half of Kattu, or that he purchased one cow 
from Kattu for Rs. 85, but this does not 
relieve the prosecution from proving that 
a trust had been created in respect of these 
cows and that the appellant had violated 
that trust. With the exception of the com¬ 
plainant and his son Budbu, I do not 
find any evidence on the record worth the 
name in support of the trust story, and I 
do not think that this evidence is suflBcient 
to charge the accused Avilh criminal liabili¬ 
ty. In niy opinion the offence has not 
been clearly established, and I consequent¬ 
ly set aside the conviction and acquit the 
accused. 

z. K. Conviction set aside. 


MADRAS HIGH COURT. 

Criminal Miscellaneous Petition No. 326 

OF 1924. 

July 14, 1924. 

Present: —Mr. Justice Venkatasubba Rao. 
SARASWATHI AMMAI^Petitionbb 

versus 

DHANAKOTI AMMAL and othbrs 

—Respondents. 

Criminal Procedure Code {Act V of IS98X ^ 
Habeas corpus —Guardian de jare, applicaticm ly— 
Gt’W over 17 years of a^—Considerations applieatU 
—Welfare of minor —J/incra preference. 

On an application for habeas corpus in reepect of de¬ 
tention of a minor child a'nst the guardian's wiabes, 
the jurisdiction of the Court is essentially a parental 
cue and must be exercised for the benefit and weKara 
of the child, the word "welfare** being taken in ii* 
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^dest S 611 S 0 . The moral aud religious welfare of 
the child as well as its physical well-being must be 
considered, with due regard to its ties of affection, 
[p. 842, col. L] 

The order of the Court must be made with refer- 
ence tothe position of the parent, that of the child 
and Its happiness and all the circumstances of the 
case. [i6td.J 

If an infant capable of forming an intelligent 
opinion expresses its views, the C.-vurt is bound to 
take them into consideration. In weighing the ques¬ 
tion what is for the benefit of the child, this will form 
an important element and the degree of the child's 
mental development must to a certain extent weigh 
with the Judge in deciding how far its wishes shall 
effect to. In the same way, the age of the 
child is also an important factor. There is, however, 
find fBSt rule that in th^ cas^ of ii ^irl over 
16 and a boy over 14, the Court has no option in ihe 
matter and that the wishes of the infant must be given 
effect to. ^ Such a rule is too artificial, and even if such a 
rule obtains in England, there is ho warrant for the 
e^nsioQ of the doctrine to India where different con¬ 
siderations may apply and different conditions do 
prevail, [p. 814, col. 1.] 

The mother of a minor girl between 17 and 18 
of applied for a writ of habeas c<>rpu$ for 
the production of the girl who was living with her 
step-sister and had consented to give herself in mar- 
to a relation to whom the mother objected. 
The girl's choice of her future husband was a free 
one and she expressed a decided preference to remain 
With the step-sister; 

Held, that the proper order to make in the case 
was to free the girl from all restraint and to set her 
Jioorty to go where she chose, [p. 8i4, col. 2.'' 
(Case-law referred to.) 

Petition praying that in tlie circum¬ 
stances stated in the affidavits filed there¬ 
with, the High Court will he pleased (1) to 
issue a writ in the nature of habeas corpus 
directing the respondents to produce the 
minor Kripasankari Ammal before the 
High Court on such date as the High Court 
may fix to be dealt with according to law, 
U) to restrain 1. Dhanakoti Ammal, 2. K. L. 
Vasudeva Gramaui and 3. K. P. Katagopa- 
ramanuja Pillai, respondents Nos. 1 to 3 
herein by order of injunction from dis¬ 
posing of the said Kripasankari Ammal 
in marjiage to the 4th respondent herein or 
to any other person, (3) to restrain the 4th 
respondent herein by an order of injunction 
marrying the said Kripasankari Am¬ 
mal, and (4) to make such other order or 
peters as the High Court may deem fit to 
r? circumstaLcss of the case. 

Mr. H. N. Aingar^ for the Petitioner. 

Air. A. Krishnaswaini Iyer, ior Respond- 
ent No. 1, j > t' 

■A.^m^ Iyer, for Kripasankari 

,,„P®bER,—This is an application made 

Cr. P. C. It is m the 
a ure of an application for habeas corpus. 

® applicant ia the mother of the girl 


who is said to be illegally detained. There 
was some dispute as regards the age of tlie 
girl, and there was conflicting medical 
testimony on the point. But Mr. A. Krisiina- 
swamy Iyer wlio appeared for the girl as 
well as for her step-sister (from wliose 
custody the minor girl was produced) 
agreed to proceed witli the application on 
the footing that the age of the girl was a 
little over 17 and under lt<. d'lie parties 
belong to a wealthy Gramani family resid¬ 
ing at Kodambakkam outside the Munici¬ 
pal limits of Madras. The members of this 
family have shown themselves extremely 
litigious and repeated applications have 
been made before this Couit from time to 
time in regard to disputes that have aiisen 
between them. It is unnecessary to go 
into these various matters, because the more 
essential of the facts can be brought within 
a very small compass. The applicant left 
the family house or was compelled to leave 
it about a year or two ago, and the girl 
has been continuing to live with her step¬ 
sister. Arrangements were recently made 
to give the girl in marrirge " to her 
paternal aunt’s son who is also a respondent 
to this motion, and the mother thereupon 
applied for a writ to Devadoss, J., who was 
the Vacation Judge and an interim order 
was made for the production of the minor 
as well as restraining the marriage. 1 njiist 
mention that tlie step-sister has shown 
lierself to be a peison of very strong will 
and that the mother, on Ihe other hand, 
is liable to be easily led away. I have 
examined the minor herself wiili a view to 
ascertain her own wislies in the matter, 
bhe is a full grown girl and is resolute 
and self-willed. She expressed her wishes 
very strongly and stated to me that slie 
would not return to her mother and tliat 
she was determined to marry the voung 
man to Avhom her mother objects! The 
only relevant allegation made against him 
is that he is not possessed of any property 
worth mentioning. He is employed as a 
Proof Reader in the Government Press and 
gets a pay about Rs. 25 a month. He 
looks healthy and strong, and the girl 
herself, as I have observed, has a decided 
preference for him. 

The short question to be decided is, has 
a case been made out for the issuing of 
directions in the nature of habeas corjus'^ 

It has been repeatedly held in I-mgland 
that the main consideration which ought to 
weigh with a Court of Chancery is really 
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the question of tlio welfare of the child. 
The jurisdiction arises from the power of 
the Crown delegated to the Court of 
Chancery and it is essentially a parental 
jurisdiction, and it is to l>e exercised for 
the benefit of the infant. It is also settled 
law that the word ‘welfare’ must be taken 
in its widest sense. The moral and religious 
welfare must be considered as well as its 
physical well-being, and due regard must 
be had to the ties of affection. With 
reference to all the circumstances of the 
case the Court makes an order; they relate 
to the position of the parent, the position 
of the child and the happiness of the child. 
There can be no question that this is the 
law that is administered by a Court of 
Chancery in England. The Courts in India 
act on the same principle, and the Guardians 
and Wards Act, VIII of 1890, recognis¬ 
ing that the rules that guide the Court 
of Chancery are applicable in this country. 
Section 17 enacts that the Court shall 
be guided by what appears in the circum¬ 
stances to be* for the welfare of the minor, 
and where the minor is old enough to form 
an intelligent preference, it is further 
enacted that the Court may consider that 
preference. 

A question of law has been raised and as 
I consider it to be of great importance I 
proceed to deal with it. The basis of 
habeas corpus is illegal restraint. If the 
person that is alleged to be illegally 
detained is an adult, the (‘>ase presents little 
difficulty because he appears before the 
Court and says either that he has been 
wrongfully detained or that there has been 
no wrongful detention. 'But in the case of 
a minor he cannot be said to be capable 
of giving consent, and detention against 
the wishes of a lawful guardian is prima 
facie illegal. The consent to which the 
Court must thus refer is the consent of the 
guardian and not that of the infant. If, 
therefore, the de jure guardian applies for 
habeas corpus in respect of a child detained 

L wba t are the considerations 
must Court in determining 

fhp richts of the part ies. ? I have said that 
Question of the mtoorests and the welfare 
infant is the dom-iinant question, and 
thrCourt must dispose ^of the application 

with reference to it. it is argued by 

Mr A Krishnaswamy Iye»r that m the case 
frfaboyover U and m tUi© case of a girl 
over leV.e Court has no option in the 
matter and that the wishe,g of the infant 
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must be given effect to. He puts his 
argument in this way. The application' 
deals with the liberty of a subject. If the 
infant is of an age to exercise a choice or 
use a discretion and the infant 
to the Court that he is not in unlawful 
custody, the Court is bound to make no 
further order than merely to declare him 
at liberty; only where the person is too 
young to be competent to choose, the Coiwt 
makes an order giving the custody to the 
lawful guardian. The next step in his 
argument is, that the right to such, an 
election depends upon age and age alone 
and not on mental capacity. In support of 

his proposition he chiefly relies uponvt/f€n 
V. Howes (1), Im'c Andrews (2) and the 
observation of Brett, M. R. in In re Aga^ 
Ellis, Agar-Ellis v. Lascelles (3). 

In Queen v. Howes (1), Cockburn, C. J.f 
thus observes i “The whole question is, 
what is that age of discretion ? We repu¬ 
diate utterly, as most dangerous, the no¬ 
tion that any intellectual precocity in an 
individual female child can hasten the 
period which appears to have been fixed by 
Statute for the anfival of the age of dis¬ 
cretion; for that very precocity, if uncon¬ 
trolled, might very probably lead to her 
irreparable injurj’. The Legislature 
given us a guide, which we may safely 
follow, in pointing out sixteen as the age 
up to which the father’s right to the cus¬ 
tody of his female child is to continue; and 
short of which such a child has no aiacre- 
tion to consent to leaving him". 

The ratio decidendi would appear to oe 
applicable to cases arising in India, as cor¬ 
responding to the English Statutes 
fix the age, there is the provision of tne 
Indian Penal Code, s. 363, which makes it 

penal to entice a minor under 14 years oi 

age if a male or under 16 5 ^ears of age n 

a female. , _ , 

In In re Andrews (2), Archibald, J 
the following observations: ** The ngm 

to such an election, it has now bc^ 
clearly decided, depends upon age 
and not mental capacity: see 
fee (4) and it may be taken as setUed tnai 

(1) (I860) 3 121. & El. 332; 121 E. R. 46i; ^ i' 

M. C. 47; 7 Jur. (n. s.) 22; 8 Cox C. C. 405; 3 L. i- 
(N. s.) 467; 9 W. R. 99; 122 R. R. 723. ^ 

^ (2)^(1873) 8 Q. B. 153 at p. 159; 28 L. T. 353; 21 W. 

^■f3)*(i883) 24 Ch. D. 317; 53 L. J. Ch. 10; 50 L T- 

^^4)^(18'57)^7 El. 4 Bl. 186; 26 L. J. Q- B. IW: * 
fi.s.)^335: 5 W. R. 222; 119 E. R. 1217; IWB' 

R. 551. 
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no such choice can be made, at all events ed and the Court inquired into her wishes, 
by a female iufant under the age of six- Kay, L. J., refers with approval to A’.c parfe 
teen; Queen v. Hou’cs (1) followed by the Hopkins ( 8 ) which related to three girls 
Court of Probate and Divorce, in the cases the eldest of Avhom was only 13 whom 
of Carilidge v, Cartlidge (5) and Mallinson King, Lord Chancellor questioned to ascer- 
V. MalUiuon ( 6 ).’’ It will be convenient to tain her own wishes. The observations of 
set out in exfenso the observations of Brett, Brett M. R. in /n re Agar Kills, Agar Kills v. 
M. R. in/ft 7 'c Agar,Ellis-Agar-Ellisv.Lascel~ Lascelles, (3j to whichl referred are set out 
les (3) which have been strongly relied on. in the judgment of Kay, L. J., who proceeds 

“ It is the universal law of England that tluis; 

if any one person alleges that another is “This language, of course, had reference 
under illegal control by anybody, that per- to the case of Queen v. Clarke, (-1) in which 
son, whoever it may be, may apply for a the application being for habeas corpus be- 
kaheas corp^is and thereupon the person fore the Judicature Act and the child in 
under whose supposed control, or in wliose question being a girl and under 16, Lord 
custody, the person is alleged to be illegal- Campbell, C. J., said that in the Courts of 
ly and without his consent, is brought be- Common Law such a child being deemed 
fore the Court. But the question before the incapable of consenting, he would not in- 
Court upon habeas cojyus is whether the quire into the wishes of the child. I have 
person is in illegal custody without that per- already shown by reference to the case of 
son’s consent. Now upto a certain age Ex parte Hopkins {S) that there never was 
children cannot consent or withhold consent, any such rule in the Court of Chancery”. 
They can object or they can submit. Iri fhe same case Lord Esher, M. R., refer- 
But they cannot consent. Because the ring to Qweeft v. C/arA:e (4) says: “It appears 
Court cannot inquire into everv particu- fo that that ruling was quite correct, 
lar case, the law has now fixed upon certain That case is no authority for the present 
ages—as to boys the age of fourteen where a different jurisdiction comes into 
and as to girls the age of sixteen—upto play." Both Lord Esher, M. R., and Kay, L.J., 
which, as a general rule, the Court will refer to the passing of the Judicature Act 
not inquire upon a habeas corpus as between and clearly lay down that the decisions prior 
the father and the child, as to the consent of to tfiat Act are not authorities for cases 
the child to the place, wherever it may be. arising after the passing of that Act. If 
But above the age of 14 in the case of ahoy, in the light of these remarks one turns 
and above the age of 16 in the case of a girl, again to In re Andrews (2) one cannot fail 
theCourt will inquire whether the child con- to notice that the decision rests upon the 
sents to be where it is ; and if the Court authority of Queen v. Clarke (4) which the 
finds thattheinfant, no longer a child, but Court of Appeal refused to follow in Keg. 
capable of consenting or not consenting, -^-Gyngall (7) on the ground that it was no 
is consenting to the place where it is, then longer applicable after the passing of the 
the very ground of an application fora Judicature Act. Kay, L. J., refers in this con- 
habeas corpus falls away.” nection to a child being of a reasonable age 

With reference to Mr. A. Krishnaswamy and says that the Court would hardly then 
Iyer’s argument it is necessary to examine desire to deteimine the question without 
whether the passages extracted above ex- seeing and speaking to the child and ascer- 
press the law of England correctly on the taining its wishes on the matter. This 
point. In Reg. v. Gyngall (7) which expression of opinion is hardly consistent 
related to an application for ;ia 6 eas corpus with what Cockburn, C. J., said in regard 
iQ respect of a female infant aged 15, the intellectual precocity of any particular 
Court of Appeal refused to give to the individual child. , . . 

mother of the minor custody althou^^'h she The subject is considered again m In re 
had not been guilty of any misco°nduct. Harriet O'Hara, {9). Fitz Gibbon, L. J., 
A he child in that case although she was summaries the principle deducible from the 
^ i?®ale infant under sixteen was examin- judgments of Lord Esher and Kay, L. J., in 
rv ^ I’*'. 567; 31 L. J. Mat. 85; 8 Jur. Heg. V. Gyngall {!) and repudiates the sug- 

397; 10 w. R. 072; 161 K. R. 1117. gestion that the girl in question there ought 

636; U w. R 973 * ^ ' uot to have been consulted because she was 

69^V 232: 62 L. J. Q. U. 559; 4 R 4-18; (S) (1732) 3 P. Wms. 152; 21 K R. 1009. 

U i, 481; 57 J. P. 773. (9) (1900) 2 Ir. R. 232; 34 Ir. L. T. R. 17; 5 Ir. L. R. 363, 



,■^14 


SARASWATHt AMMAL V. DHANAKOTl AMMAL. 


onlv il years of age. He thus observes ; I 
entirely dissent from the contention. From 
the time of King Chancellor in Ex partellop- 

kins (8), tlie Court of Chancery has exercis¬ 
ed Its discretion in seeing young children, 
not for tiie purpose of obtaining their con¬ 
sent but for tlie purpose, and as one of the 
best modes, of determining ^vhat is really 
for their welfare, though the Common Law 
Courts, as a general rule, would not inquire 
as between parent and child, as to the child s 
consent, below the age of 14 for a boy or 16 

think 1 have made it fairly clear that 
the hard and fast rule which Mr. Krishna- 
swami Iver asks me to accept does not ob¬ 
tain at the present day in England. I have 
been referred by Mr. Krishnaswanu Iyer 
'also to Simpson on Infants, 3rd Edition 
188 and Short and Mellor s Practice 
of the Crown Othce, 2nd Edition, page 313. 
But the learned authors rely upon cases de¬ 
cided before the passing of the Judicature 
Act and I cannot, therefore, act upon the pas- 
sao'es to which my attention has been dra\yn. 

In each case the Court must decide with 
reference to the interests and the welfare 
of the minor. If an infant capable of form- 
in" an intelligent opinion expresses its 
views, the Court is bound to take them into 
consideration. In weighing the question 
w'hat is for the benefit of the child, this wull 
form an important element and the degree 
of the chiUrs mental development must to 
a certain extent weigh with the Judge in 
deciding how far its wishes shall be gi\’en 
effect to. In the same way, the age of the 
child is also an important factor. It seems 
to me that the rule that fixes an _ inflexible 
limit in regard to age is too artificial and 
even if the contention is correct (which, in 
mv opinion, is not) that such a rule obtains 
in England, I am ' emphatically of opinion 
that there is no warrant for the extention 
of the doctrine to India w^here different con¬ 
siderations may apply and different condi¬ 
tions do prevail. 

In Pallardw Rouse (10), Walhs, J.,(ashe 
fhpn was) thus observes at page 293*: “Last- 

Iv ft is well-established that the Court wdll 
not ordinarily force a minor of more than 
m a bov, and of more than 16 if a girl, to 

ren^iin in k custody to whmh he or she ob- 
. M Tf is urged by Mr. Knshnasw^ami 

Iyer that Wallis, J., by qualifying his state¬ 
ment by the use of the word ordinarily 

nm 6 Ind. Cas. 754-, 33 M. 288; (1910) M. W. N. 
187; 8 M. b. T. 47. 
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has failed to correctly set forth the effect 
of the English decisions. It is doubtful 
whether Wallis, J., brought his mind to bear 
upon this particiflar aspect of the question 
because at page 298* there occurs in his 
judgment the following passage inconsistent 
with his earlier observation; “As regards 
the girls over 16 and boys over 14 it is now 
conceded in accordance with the principles 
I have explained that the Court cannot 
in the present case force them to return to 
the plaintiff against their will”. It seems to 
me that this case cannot be of much value as 
an authority upon this particular point. 

In In the waiter of Saithri (11), a minor, 
Bayley, J., points out in the judgment which 
refers to various authorities that it is not 
right to apply the very artificial rule to 
which reference has been made. 

I have, therefore, looked at the question 
purely from the point of view of the wel, 
fare of the minor. I have paid necessarily, 
as any Court will pay, great attention to the 
expressed wishes of the infant who \yillsoon 
reach the age of 18, the age of majority. She 
is in a position to decide for herself and 
she expresses a decided preference to re¬ 
main in the custody from which she has been 
produced. She is able to form a judgment 
as to what is in her own interest and for 
her benefit. She has freely chosen to give 
her hand in marriage to her paternal aunt s 
son. It is also not impossible that she has 
been on terms of friendship and familarity 
with this 3 'oung man and it is not desirable 
to take her away from the surrounding to 
which she has been accustomed and to place 
her in the custody, against her will, of her 
mother who is a woman not of strong wul 
and easily capable of being influenced by 
the person who at the time happens to be 
nearest to her ; and it is necessary and im¬ 
portant to bear in mind that the mother is 
not being deprived of the custody of the 
infant but on the contrary I am aked to 
take the child away from the custody 
which she prefers and place her in the 
custody of the mother to whom she eiprese- 
es a positive dislike. 

The order that I propose to make, there¬ 
fore, is, that she be freed from all restraint 
and be at liberty to go where she chooses. 

In the circumstances of the case I make 
no order as to costs. 

V. N. V. Application dismissed. 

z. K. 

(11) 16 B. 307; 8 Ind. Dec. (s, 8.) 683. 
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RiSMiK V. SUPfiBOB. 


LAHORE HiOH COURT. 

Criminal Appeal No. 907 of 1922. 

December 30, 1922. 

Present: —Mr. Justice Zafar Ali. 
RAHMAN AND OTHERS—Convicts— 

Appellants 

versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of 1S60), ss. IJ,0, 301^ (iij, 
Sio, 3Ji2 — Attempt to cart'y away woman by force — 
i?escMe —Death and grievous hurt caused by rescuers 
—Wrongful confinement of assailants-Offence com¬ 
mitted. 

Two years prior to the occurrence, the wife of the 
oomplamant had been abducted by one of the accused 
with whom she was living. On the day of the occur¬ 
rence complainant organized a raid and arrived with 
his party at the house of the accused who had abduct¬ 
ed his wife and attempted to carry her off by force in 
the absence of her paramour. She resisted and one 
of the party of the complainant struck, her and pro¬ 
ceeded to drag her away. On hearing her cries the 
accused came up to Ixer rescue and proceeded to attack, 
the party of the complainant with the result that they 
killed one of them and inllicted grievous hurts on 
another. They subsequently proceeded to put the 
members of the comijlainant’s party in wrongful con¬ 
finement : 

Held, (1) that although the accused were justified 
in attempting to rescue the woman from the party of 
the complainant, when they proceeded to' assault the 
party of the complainant in a body and caused 
grievous injuries to them, they constituted an unlaw¬ 
ful assembly because their common object was to com¬ 
mit an offence, namely, to cause hurt or grievous hurt; 
[p. 847, col. Si.] 

(2) that the accused w'ere guilty of offences under 
88. 304 (it' 325,342 read with s. 140 of the Penal Code, 
[tftid.] 

Appeal from an order of the Sessions 
Judge, Jhelum, dated the 12th August 1922. 

Sheikh Niaz Ali and Chawdhri Rahmat 
Elahi^ for the Appellants. 

Mr. Des Raj Sawhney^ Public Prosecutor, 
for the Respondent. 

JUDGMENT.— The three brothers 
Rahman, Ahman and Khanun, and their 
first cousin Maulu, and collateral Plussaina 
have all been convicted under ss. 304, Part 
II, 325 and 342, Indian Penal Code, of 
culpable , homicide, grievous hurt and 
Tvrongful confinement respectively, and 
each awarded the following sentences to 
take effect in succession:— 

. (1; Under s. 304, Part II, ten years’ rigoruos 
imprisonment. 

(2) Under s. 325, two years’ rigorous im¬ 
prisonment. 

, (3) Under s. 342, six months’ rigorous 
imprisonment. 

They have appealed, the first four jointly 
Bad the fifth individually. The prosecu- 
tiott vefsioQ was briefly as below:— 
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''Musamtnat Rasulan wife of Gaman Gon- 
dal of the village Sohawa eloped with 
Rahman appellant but her husband lodged 
no complaint nor reported the abduction 
to the Police. Two years had elapsed since 
her elopement when Gaman Tarar of the 
village Phira happened to come across 
Rahman accused and the latter told him 
that he did not want to keep Musammal 
Rasulan any longer. Accordingly Gaman 
Tarar sent Rahman mirasi to her liusband 
with the message that he might come over 
to get her back. (Jn receiving this mes.s- 
age he came to Gaman Tarar and in com¬ 
pany with him and three other men, i. e., 
Mirza Goiidal, Mirza Chadhar and Muham- 
mada (deceased) pioceeded to the village 
of Rahman a])pellant, Gaman Tarar on horse¬ 
back and the rest on foot. On anival there 
at about noon, the two Mirzas and Gaman 
Gondal halted at a threshing-lioor -while 
Gaman Tarar and Muhammada went on to 
the hamlet of Rahman accused whicli was 
some 250 koj-ams irom there. 'I'liey found 
il/«.$aw 7 aa 7 Rasulan in thelioiise of Rahman 
accused but he himsel)' was not there. 
His brother Ahman and Maulu appellants 
who w’ere there did not object to their 
taking her away. Gan^an Tarar asked her 
to go with him but .she demurred to it. 
Thereupon he struck her with a stick or 
switch and began to drag her away. She 
raised cries hearing which Rahman, 
Khanun and Hussaina accused came up. 
Hussainaw’asarmed w'ith akahi (spade)and 
Ahman with a hatchet but Hussaina threw' 
dow’n the kahi and took up a hatchet. The 
rest were armed with sticks. All five set 
upon Gaman Tarar and Muhammada and 
beat them with their w'eapons. On liear- 
ing their cries the tw’o Mirzas and Gaman 
Gondal came up. They raised Gaman Tarar 
from the ground and took him to the 
threshing floor but Muhammada had been 
so severely hurt that he could not move 
and was, therefore, left where he w'as. Rut 
the five accused followed them to the thre¬ 
shing-floor and made them go back to their 
hamlet and there confined them and 
Muhammada in their cattle-shed and seated 
themselves infront of it, saying that they 
(Gaman and his companions) had come to 
commit a dacoity. Muhammada succumb¬ 
ed to his injuries and died soon after the 
attack. At peshi time Allah Dad lanihar- 
dar appeared on the scene and hearing the 
story of the men who were confined in the 
shed left for the Police Stetion which wae 
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seven miles from the spot and laid the first 
information there at 9 p. m. 

This version though not -without a sub¬ 
stratum was not free from exaggeration and 
embellishment as will be shown later on, 
but the learned Sessions Judge accepted 
the whole of it as true for the reason that 
the defence set up by the accused was pal¬ 
pably false. But obviously the accused 
found themselves in a dilemma and invent¬ 
ed a false story because they were afraid 
of compromising the position of Rahman 
accused by admitting that Musammat 
Rasulan was with him and was the cause 
of the trouble. Therefore they pleaded 
that Gaman and his companions were beaten 
by Maulu accused and some strangers who 
happened to pass by, because they had 
come to commit a dacoity and wanted to 
steal buffaloes and that they did not know 
Musammat Rasulan nor was she there. It 
is now admitted that this was not true and 
that Gaman and the deceased were beaten 
because they attempted to carry away 
Musammat Rasulan by force. 

In order to apportion responsibility for 
what took place it is necessary to sift the 
prosecution evidence to separate true facts 
from fabrications. In the first place, the 
medical evidence belied the story that two 
of the accused used hatchets. There was 
no incised wound and, therefore, no sharp 
edged weapons were used. In the first in¬ 
formation report also there was no mention 
made of hatchets. 

Secondly, the evidence produced in sup¬ 
port of the allegation that Rahman accused 
wanted to get rid of Musammat Rasulan 
will not bear the test of a close scrutiny. 
The husband of Musammat Rasulan 
admitted that she had taken away jewelry 
with her and that he went to the resi¬ 
dence of the accused to recover her as well 
as the jewelry. The fact that he neither 
lodged a complaint nor reported to the 
Police and remained inactive for two years, 
though he was anxious to get back the 
wife as well as the jewelry, indicates that 
he could not find a clue to her where¬ 
abouts all this time and did not know who 
had abducted her because his village So- 
hawa is 18 kos from that of the accused. 
But Gaman Tarar’s village is only four kos 
from the latter and, therefore, presumably 
be made the discovery that Musammat 
Basulan was with ^Kahman accused and 
then sent for her husband and organised 
a party to hrihg ber away. As their m- 
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cursion ended in a disiister they had to 
account for the course perused by them 
and, therefore, to justify it they concocted 
the story that Rahman accused had ex¬ 
pressed his willingness to part with Mu¬ 
sammat Rasulan. Gaman Tarar could pro¬ 
duce no evidence in support of his state¬ 
ment that Rahman accused met him and 
told him that he no longer desired to keep 
Musammat Rasulan and that accordingly 
he sent Rahman mirasi to fetch her hus¬ 
band. Rahman viirasi was not put in the 
witness-box and this story finds no place 
in the First Information Report. In that 
report it was stated that the party had 
come “to catch Miisammat Rasulan.” One 
Hussaina mirasi was produced to tell a 
different tale altogether. He deposed that 
some 25 days before the event Rahman 
Gondal of Phira sent him to Rahman ac¬ 
cused to say that Mussammat Rasulan had 
come to him (Rahman Gondal) and that 
he might come and take her away, but that 
Rahman accused’s reply was that she should 
either return of her own accord or go back 
to her husband. But Rahman Gondal was 
not produced at all and there was no evi¬ 
dence to show that Musammat Rasulan 
ever left Rahman accused and found shelter 
with Rahman Gondal. This new tale was 
seemingly concocted because no evidence 
could be produced in support of the 
original one. Further it follows from what 
actually happened that neither Rahman 
accused was anxious to part with Musamr 
mat Rasulan nor was she prepared to 
leave him. If he had really received from 
Rahman the assurance that he was ready to 
part with her, he would have gone straight to 
him instead of attempting to carry her off by 
force in his absence. But even if it b0 
conceded that Rahman accused did tell 
him that he no longer desired to keep her, 
the attempt to bring her away by force 
was quite unjustifiable and unlawful ^<* 
her friends had the right to rescue her 
from the hands of the intruders and, there¬ 
fore, the opinion of the learned Sessions 
Judge that there were no extenuating 
circumstances is contrary to the facts *8110 
circumstances of the case. Gaman and 
party were, undoubtedly, the aggressors but 
the accused exceeded proper limits m 
warding off the assault on MusammaX 
Rasulan. 

Thildly, there is another part of the 
story which is highly improbable. It was 
stated: 
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(1) that three men of Gaman’s party 
halted at the threahing-fioor and did not 
come to the hamlet of the accused before 
hearing the cries of Gaman and Muham- 
mada, and 

(2) that they came back to the tliresliing- 
floor after the assault but were taken back 
to the hamlet by the accused. 

It was not explained why three of the 
party stopped at the threshing-floor when 
they had come all the way from their 
village to render assistance in recovering 
the woman. Further if they had come 
back to the floor from the hamlet the people 
at the floor would not have allowed the 
accused to take them back. Muhammada 
(P. W. No. 10) stated that there were about 
100 men at the threshing-floor. Fazal Din 
(P. W. No. 12) deposed that there were 
two factions in the village of the accused, 
that the accused belonged to one and the 
men at the floor to the other and that 
there were 10 or 12 men of Gaman’s faction 
at the floor. If this were true, these men 
would certainly have interfered and pre¬ 
vented the accused from taking back the 
four men from the floor by force. Tlie 
party might have stayed for a while at the 
floor before proceeding to accused’s hamlet 
but the alleged incidents which were not 
referred to in the First Information Report 
were presumably after-thoughts. The 
report was made by a lambardar who 
repeated what he had heard from Gaman 
and his companions. Therefore it follows 
that the latter made no mention of the 
alleged incidents to the lambardar which 
they would have done if they had really 
occurred. They were introduced evidently 
to minimise their responsibility for the 
consequences resulting from their own 
initial culpable conduct and to magnify 
the gravity of accused’s offence. 

Prom the facts and circumstances dascrib- 
ed above the conclusion that can be 
drawn is that Gaman’s party appeared at 
the hamlet of the accused all of a sudden 
to seize Musammat Rasulan and take her 
away by force and that when Gaman 
struck her and proceeded to drag her away 
the accused came up to her rescue and beat 
the intruders. 

There was the evidence of several wit- 
that all the five accused participated 
f? attack and all five were mentioned in 
laa First laforfqatioa Report and, therefore, 


the finding that they all made the attack 
is unassailable. 

The next question is what were the 
offences committed and in determining 
this too the learned Sessions Judge's 
application of the law to the facts was not 
free from error. As all the live accused 
made the assault in a body and caused 
injuries, they constituted an unlawful 
assembly because their common object was 
to commit an offence, i. e., hurt or grievous 
hurt, s. 142 (third). The Committing Magis¬ 
trate, therefore, framed charges against the 
accused under ss. 302, 325 and 342 coupled 
with s. 149, Indian Penal Code, but the 
learned Sessions Judge amended the 
charges by striking out s. 149, considering 
that that there was no evidence to su])port 
a charge of rioting. Further he was of 
opinion that s. 34 too was not applicable at 
all. Blit all the same he held all the 
accused equally responsible for tlie injuries 
caused though he found that ‘‘it was not 
known who struck the fatal blow -to the 
deceased or broke the arm of Gaman Tarar." 
Tlie medical evidence showed that Muham- 
mada’s death was due to the fracture of 
the skull produced by a solitary blow and 
that the only grievous injury received by 
Gaman was fracture of the ulna bone. 
Therefore the blows which caused the 
fracture of the skull and ulna bone res- 
pectivelj^ were either both inflicted by one 
man or by two men, one each. The rest of 
the accused could not be responsible unless 
the principles embodied in s. 34 or s. 149 
were applicable to their case. Tlie learned 
Sessions Judge found that the assault was 
sudden and unpremeditated but in order 
to hold all the accused equally liable he 
argued that they made tfie attack collec¬ 
tively with the intention of causing grievous 
hurt and knowing that one of them might 
inflict a lathi blow on the head and cause 
death. Thus he virtually found that the 
injuries wfere caused in prosecution of the 
common object or in furtherance of the 
common intention of all and it is obvious 
that the men who caused simple hurts only 
could not be said to have committed 
grievous hurt but constructively. Therefore 
s. 149 ought not to have been struck out 
from the charges. In awarding sentences 
the extenuating circumstances were not 
taken into consideration and even if 
separate sentences could be awarded, for 
the grievous hurt and the fatal injury 
caused, to two men respectively, the se^- 
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tences should run concurrently as the hurts 
■were caused in. the course of the same 
transaction. 

Therefore, I accept the appeal so far as 
to reduce the sentences and alter the con¬ 
victions as below. ^ ^ 

1 Under ss. 301/149,1 Three years rigorous 
Indian Penal Code. / imprisonment, each. 

2. Under ss. 325'1-19,1 One years rigorous 

/*• • __ L. ^ ^ 


J Unaei ss. i o 

Indian Penal Code. / imprisonment, each. 
3 Under s. 342, i T h r e e m o n t h s’ 
IndianPenalCode. > rigorous impnson- 

J ment, each. 

Xos. 1 and 2 shall run concurrently and 
N'o. 3 to commence after the expiration of 

Appeal accepted. 
Convictions altered. 


ALLAHABAD HIGH COURT. 

CuiMiNAL Reference No. 634 of 1924. 

December 9, 1924. 

Present :—Sir Orimwood Mears, Kt., Chief 
Justice, and Mr. Justice Piggott. 
MURUIDilAR— Applicant 

versus 

MAHBOOB KHAN— Respondent. 

Criminal Procedure Code (Act V of 1808), ss. 1,30, 
SG 2 il-A)-Penal Code (Act XLV of 1860), s. 270, 

conyictiori under, by Magistrate of SecondClass--Maffis- 
trate jurisdiction of, to release accused after adrnoni- 
tion—Revision—High Cotirt, interference by. 

Th“ proviso to sub-s. (1) of s. 562 of the Cr. P. C. 
must'^be read as a part of the sub-section. It is super- 
seded as regards the effect of sub-s. (1-A) bj' the 
words “the Court before whom he is so convicted, 
in the aforesaid sub-section, and cannot be used so 
as to control those words. A Magistrate of the Second 
Class therefore, has jurisdiction to pass an order of 
fleas’ of an accused person convicted by him under 
oTO ftf the Penal Code after due admonition, under 

S 56> a-A) of the Cr. P. C. [p. &18, col. 2.1 
'tkI Hi<fh Court will not in revision interfere with 
« order nassed by a Magistrate under s. 562 (1-A) 
Cr^P 0 unless the order is clearly mistaken 
or injudicious "or amounts to a failure of justice. 

^‘^’prirainal Reference made by the District 
Mag“sTratl Bijnor. dated the 10th October 

^^jhrjGMENT.— One Mahboob Khan 

hv a Magistrate of the Second 
SfassTn a cLrge unler s. 279 of the Indian 

Penal Code, the offence allepd against 

he^g that he rode a hicycle m a man- 

,'srs.SuX "■*»- 


V. MAHBOOB ICHAK. [SS t 0. IMS] 

jure a little iDoy; and tlie peculiar negU- 
geiice of his conduct at the time lay in the 
fact that he was riding a bicycle which had 
no effective brake. The Magistrate 
tried the case, after finding the accused 
guilty, has recorded his reasons for dealing 
with him under the provisions of s 56J 
(1_A) of the Cr. P. C. He released the ac¬ 
cused after due admonition. The matter 
was brought to the notice of the Distrwt 
Magistrate by a petition presented by the 
father of the little boy who had been in¬ 
jured. The District Magistrate has refeired 
the matter to the High Court on two dis¬ 
tinct grounds. The first, is that the Trying 
Magistrate, being a Magistrate of the Second 
Class, had no jurisdiction to^ pass the 
order of release after due admonition under 
the section above referred to. The se^ndi 

is that the discretion exercised by the Trial 

Court was in any case injudicious, and 
that a sentence at least of fine ought 
in the interests of justice to have been 

imposed. 

On the question of law we are of opin¬ 
ion, after examining the whole ofs. 562 of 
the Cr. P. C. that the proviso to sub-s. 
(1) of the same Code must be read as a 
part of the said sub-section. It is su^- 
seded, as regai-ds the effect of suh-s. 
(1—A) by the words ‘the Court before 
whom he is so convicted’ in the aforesaid 
sub-section and cannot be used so as to 
control those words. We find, . * 

that the Magistrate of the Second 
the present case had jurisdiction to pass tne 

order which he did. , 

We have also looked at the matter nw 

the other point of view suggested by tns 
District Magistrate. There is sometwng w 
be said undoubtedly for the DiBtn« 
Magistrate’s opinion; but we are not ^^**7 
fied that the order passed by the 
Court was so clearly mistaken or injuai- 
cious, or amounted to such failure 
justice, as to call for our interference m 
revision. Let the record be returned. 


z. K. 


Record returned. 
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RAM LAL V. MUHAMMAD AMItt MUSTAFA KHAN. 



ALLAHABAD HIGH COURT* 

S3C0ND Civil Appeal No. 667 of 1923. 
November 20, 1924. 

Present: —Mr. Justice Mukerji. 

RAM LAL AND ANOTHER—Defendants— 

Appellants 

vei'sits 

MUHAMMAD AMIR MUSTAFA 

KHAN AND OTHERS—Plaintiffs and 
C^ai4d/iri BADRUDDIN and others— 
Dependants- Respondents. 

Co-sharers—One co-sharer, whether entitled to build 
on joint land—for demolition and joint posses¬ 
sion, Tnaintainability of. 

One co-sharer out o£ many has no right to build 
on what is joint land without the consent of the 
others, and if he does so, the other co-sharers are 
entitled to sue for the demolition of the building and 
for joint possession of the site. [p. 849, col. 2.] 

Paras Ram v. Shcrjit, 9 A. C61:A. W. N. (1837) 
253; 5 Ind. Dec. (n. s.) 878, dissented from. 

GhasiUi V. Sodhan Singh, 32 Ind. Oas. 690, Xajjii 
Khan V. Imtiaz-ud-din, 18 A. 115; A. \V. N. (1895) 243; 
8 lud. Dec. (n. s.) 782 and Ram Bahadur Pal v 
Ram Shankar Prasad Pal, 27 A. 688; 2 A. L. J. 455. 
A. W. N. (1905) 158. followed. 

Second appeal against a decree of the 
Additional Judge, Aligarh, dated the2nd of 
Februaiy 1923. 

Mr. Bi'ij Behari Lai, for the Appel¬ 
lants. 

Mr. Mukhtar Ahmad, for the Respond¬ 
ents, 

JUDGMENT.— The parties are co¬ 
shares in the village. The-suit out of Avhich 
this appeal has arisen was originally in¬ 
stituted by the respondent No. 1 Muham¬ 
mad Amir who happens to be a co-sharer 
to a large extent in the village and also 
the lambardar of it. The main defendants 
in the case were defendants Nos. 1 and 2. 
The other defendants were impleaded as 
being co-sharers in the village who did 
'■not join the plaintiff in the institution of 
the suit. Some of these defendants were 
‘ later on, it appears, made plaintiffs. 

The suit was launched with the alleg- 
tion that, on a portion of the village site 
stood, the house of one Khushla Chamar, a 
tenant, who died about 20 years ago. Since 
his death the house was occupied by two 
other tenants, viz., Rajna and Zaharja. 
Rajna and Zaharya left the village about 
two years before the institution of the suit 
and the defendants Nos. 1 and 2 removed 
the materials, took possession of tlie site 
and started constructing a building of their 
own. The suit was, therefore, instituted for 
wcovery of joint possession and for rectvery 
ox aainages. 


The Court of first instance decreed the 
claim for joint possession and for the demo¬ 
lition of the building erected by the defend¬ 
ants Nos, 1 and 2, but dismissed the sail 
so far as it asked for recovery of damages. 
This judgment was upheld by the lower 
Appellate Court. 

The finding of the lower Appellate Court 
is in substance the same as was the plaint¬ 
iffs’ case except as to damages. 

Two points liave been urged before me. 
One is that the linding of fact is more or 
less of a speculativ’e character. It is pos¬ 
sible to characterise thus one or two re¬ 
marks to be found in the judgment of the 
Court below. But thej" really deal witli the 
circumstances of the case. It cannot be 
denied tliat tliere was evidence on the re¬ 
cord from wliicli the learned Judge could 
come to the conclusion that Zaharya and 
Rajna were occupying the liouse and the 
site within two years of the suit and the 
defendants’ case, rt^., they had been in 
occupation of the site for 20 years was false. 
In the circumstances, the defendants Nos. 1 
and 2 had no right to take possession of 
what was the joint property of the parties 
in the teeth of opposition. 

The second question is whetlier the 
plaintiffs could, on their own behalf and on 
behalf of the pro-forma defendants, claim 
the demolition of the building on the site 
and for joint possession of the latter. The 
case of Pams V. Sherjif {!) was cited 
by the learned Counsel for the appellants. 
He urged on the basis of that authority that 
so long as the plaintiffs did not prove spe¬ 
cial damage they were not entitled to suc¬ 
ceed. But this case has not been followed 
in later years in this High Court. The law 
as it at present stands is that one co-sharer 
out of many had no right to build on 
what is joint land without the consent of 
the others. The latest case of this High 
Court is reported as Ghasitu v. Sodhan 
Singh (2). It followed an earlier case of 
Najju Khan y. Imtiaz-nd-din (3).^ Indeed, 
there are good many other cases in which 
the law as laid down in Paras Ravi v. 
Sherjit (1) has been dissented from [see for 
example the case of Ram Bahadur Pal v. 
Ram Shankar Prasad Pal (4).] 


(1) 9 A. 661; A. W. (1887) 253; 5 Ind. Dec. (n. b.) 878. 
(3) 18 N. (1895) 243; 8 Ind. Dec. 

%V27®A 083; 3 A. L. J. 455; A. AV. N. (1905) 158 
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As the possession of the t^efendaiits Nos. 1 
and 2, -who aie aj)])ellaiits in tliis Court, 
was in opposition to aiid not with the con¬ 
sent of tJie co-shai ei>, a decree for joint 
possession was properly awarded. 

The ai)i)eal fails and it is hereby dismiss¬ 
ed with costs. 

Appeal dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 190 of 1922. 

Sei)tember 21, 1923. 

Present Mr. Dalai, J. C. 

SU LT A N K H A N—P la inti ff— 

Appellant 

versus 

HARD^^ AP 1 AND oTHEiis—D efendants— 

Respondents. 

Landlord and tenant- Adverse possession—Claim 
based on onint, failure of—Entry in village record, 
effect of—Tenant claiming under-proprietary righU— 
Biirdtn of proof. ^ 

Where a person comes forv\'ard with a claim on 
the basis of a grant and fails to prove it, he cannot 
turn round and say that lie has been holding ad¬ 
versely from the dale on which he founded his title 
under the grant. The theory of adversity of title can 
only come in if no claim is laid to any title what¬ 
soever for the commencement of possession I p fcSl 
col. 1.] ’ 

An entry in the village record, or even the opinion 
of a Revenue Court, that a person cultivating land has 
riglits higher than those of a tenant will not start ad¬ 
verse title of an under-proprietary nature in the culti¬ 
vator and w’lU not compel the landlord to seek a declara¬ 
tion in the Civil Court at the risk of losing his right 
if he does not do so within si.x years of the Imal 
order [i6i<Z.J 

Mohammad Mumtaz All Khan v. Mohan Sinak 74 
Ind. Cas. 470; 2o 0. C. 231; (1923) A. I. R. (P. dl'llS; 
21 A. 1 j. J. 757; 45 A. 419; 45 M. L. J. 623; 9 O A 
L. R. 901; 10 O L. J. 383; 19 L. W. 283; 39 C L j' 
295; 28 C. W. N. 810; 33 M. L. T. 321; 50 I. A. 202 
(P. C.), followed. 

Durgax. Ram Padarath, 65 Lid. Cas. 749; 8 O. L. 
J. 495, distinguished. 

A mere assertion on the part of a lessee, during 
the currency of his lease, that he is an under-pro- 
rietor does not create an under-proprietary right in 
is favour by adverse possession. Ip. 852, col. 1J 
Maheshar Parshad v. Muhammad Ewaz Ali Khan 
7 0. G. 372 and Mahesh Misr v. Deputy Commit 
sioner, Fyzabad, 1 Ind. Cas. 323; 12 O. O. 15, relied 
on. 

Where a zemindar comes into Court asking for a 
declaration'that the defendants who are cultivating 
laud under him are tenants and not under-proprietors, 
the burden of proving that they are under-proprietors 
find not tenants lies on the defendants. [toid.j 
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Muhammad Mumtaz Ali Khan v. Harpal Singh, 32 
Ind. Ca.c. 376; 2 O, L. J. 556, relied on. 

Pirtliipal Singh v. Ganesh Din Singh, 71 Ind. Cas. 
611: 26 O. C. 396; (1922; A. 1. R. (P. C.) 3'3; 44 M. L. 
J. 2;); 37 C. L. J. 219; 9 O. L. J. 619; 32 M. U T. 109; 
9 O. & A. L. R. (P. C.) 541; 18 L. W. 41; 501. A. 210n 
(P. ^C.), distinguished. 

Second ap]>eal against a decree of the 
District Judge, Fyzabad, dated the 10th 
April 1922, in an appeal preferred against 
that of the Additional Subordinate Judge, 
Fyzabad, dated the 27th June 1921. 

Mr. M. Wasim, for the Appellant. 

Mr. A. P. Sen, for Respondents Nos. 1 
and 2 . 

JUDGMENT. —There is considerable 
confusion of thought in these proceedings, 
so the matter at issue before this Court for 
decision must be clearly defined and kept 
in mind. Tlie only ground on which the 
defendants have succeeded in establishing 
a proprietary right in the land in suit 
is that of adverse possession only. In the 
First Court of the Additional Subordinate 
Judge of Fyzabad, the defence to the 
plaintiff zemindars suit for a declaration 
that the defendants are not nnder-pro- 
prietors or birtdars of the land in suit was 
put forward under m;i.ny heads. They 
claimed that they were birtdars under a 
grant, that they acquired such title by 
founding a purwa, that their possession 
as under-proprietors was acknowledged by 
the zemindar and finally that they had 
acquired right as under-proprietors by 
adverse possession. Except on the point 
of adverse possession, every one of the de¬ 
fences was rejected by the Court of first 
instance. The plaintiff appealed to the 
Court of the District Judge, but the defend¬ 
ants advanced no argument there in sup¬ 
port of their defence on the grounds which 
were rejected by the Fii-st Court. It is tine 
that tlie defendants were not bound speci¬ 
fically to file cross-objections and were 
entitled to support the decree of the First 
Court on any ground open to them but such 
a position was not taken up by them. It 
must, therefore, be accepted for the purpose 
of decision by this Court that the defend¬ 
ants do not hold a grant of any hirt land, 
that they did not acquire any such right 
by founding a purwa and that they were 
not acknowledged as birt-holders by the 
zemindar. Bearing the decided facts in 
view I have to determine whether they 
have been rightly held by the two Subordi¬ 
nate Courts to have acquij^d a title by pres* 
oription. 
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I find considerable difficulty in under- 
standing the possession by adversity of 
title by a person who comes forwards with 
a claim on the basis of a grant and fails to 
prove it. A definite origin and .source of 
title are relied upon and then when they 
have failed, the defendants turn round and 
say that they have been holding adversely 
from the date on which they founded their 
title under a grant. I do not think tliat 
such a position can be permitted. The 
plaintiff zemindar, who is admitted owner 
of the laud, avers that he never passed 
under-proprietary title to the defendants. 
The defendants reply that they hold a title- 
deed. The title-deed is either not forth¬ 
coming or is not valid. The result must 
be that the defence of under-proprietary 
title is false and the defendants in occupa¬ 
tion can only be tenants. It cannot be 
permitted to the defendants under sucli 
circumstances to start the theory of adver¬ 
sity of title which can only commence if 
they did not lay claim to any title what¬ 
soever for the commencement of tlieir pos¬ 
session. 

The only fact that has determined the 
two subordinate Courts to hold in favour 
of the defendants is the entry in tlie village 
record. It is now settled law that such an en¬ 


try or even the opinion of a Revenue Court 
that a person cultivating land has rights 
higher than those of a tenant will not start 
adverse title of an under-proprietor in the cul¬ 
tivator and not compel the landlord to seek a 
declaration in the Civil Court at the risk of 


losing his right if he did not do so withi 
six years of the final order in litigatioi 
In my opinion the present case is covcre 
by the authority of the Privy Council i 
Mohammad Mumtaz AH Khan v. Moha 
Singh (1). In that case in 1891 in a revenu 
litigation arising from the cultivator’s ol 
j^tion to a notice of ejectment the Revenu 
Court held that the cultivator was an undei 
proprietor. Twelve years after the decisio 
of the Revenue Court the proprietor sue 
for a declaration that the cultivator was 
tenant and not an under-proprietor. Thei 
hordships observed (page 237* of the report 
The^ Board are unable to hold Ihs 
the Simple assertion of a proprietary rigl 
a judicial proceeding connected wit 
Cas. 476; 26 O. C. 231; (1923) A. 1. J 
2*0.) 118; 21 A. L J. 757; 45 A. 419; 45 M. L, 

A. L. Jl.901; 10 O. L. J. 383; 19 L. \ 
OJ.. J. 295; 28 0. W. N. 840; 33 M. L. T. 32 
Spl.A.208(P.O.). 

•i’age of 20 070.—[Bd.l 


the land in dispute which admittedly was 
unfounded at the date when it was made, 
can, by the mere lapse of six or twelve 
years, convert wliat was an occupancy or 
tenant title into that of an under-proprietor7‘ 
In the present case the zemiyidar has come 
to the Civil Court within six years of the 
Revenue Court decision. The case of the 
defendants here is similar to that of the 
defendant in the Privv Council case. What 

to 

the defendant in effect savs : ‘T asserted 

to 

title as under-proprietor in 1893 by entry 
of my name as hirtdar in the revenue 
papers. My adverse title started from that 
date.” The answer to this is that such an 
assertion does not start adverse possession 
and does not convert a tenant of a land 
into an under-proprietor. It is not very 
clear how the entries were made. The 
entry is not accepted by the lower Courts 
on the basis of title. Tlie respondents’ learn¬ 
ed Counsel referred me to a Single Judge 
decision of this Court reported as Durga v. 
Ram Padarath (2), where the learned Judge 
enunciated the propo.sitioii as well-estab¬ 
lished that in the absence of any evidence 
to the contrary the entries in the revenue 
papers prepared under the V. P. Land 
Revenue Act must be deemed to be correct. 
If this reasoning be applied here the defend¬ 
ants may be held to be under-proprietors 
by title and not by adverse possession. 
Both the subordinate Courts have decided 
that the defendants have no title, so they 
did not accept the entry in the village papers 
as correct. How the entry can start adverse 
possession it is very difficult to understand. 
Reference was then made by the respond¬ 
ents’ learned Counsel to the partition among 
the co-sharers of the village. It was said 
that during partition proceedings this land 
was treated as under the ownership of 
under-proprietors. This again is a matter 
of acknowledgment on which issue the de¬ 
cision was against the defendants and not 
of adverse possession. The defendants are 
holding land on payment of rent and the 
presumption is that they are tenants of 
the land. It was pointed out that the rent 
was about one-third of the average tenant’s 
rent of the land. This argument also may 
be used to support title but not adverse 
possession. There may also be other 
reasons why the rent of the defendant was 
not enhanced. 

Another point taken by the learned Coun- 


(2) 65 Ind. Cas, 749; 8 0. L. J. 495. 
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sel fur respondents was that as the zemindar 
had come to Court to ask fora declaration 
it was his duty to prove by deliiiite evidence 
that the defendants were tenants and not 
linder-proprietors. As I have pointed out 
more than once this argument also would 
be the basis of title. Apart from this, in a 
case like the present the burden of proof 
lies on the defendants to prove that they are 
under-proprietors and not zemindars [^hl~ 
Jirnnmad Mumtaz Ali Khan v. Harpal Singh 
(3).] The Privy Council ruling in the case 
of Pirthipal Singh v. Ganesh IJ n Singh (4) 
is not in point here. In that case the rela¬ 
tions between the parties were regulated 
upon tlie footing that the defendants pos¬ 
sessed the rights that they claimed to enjoy. 
As I have pointed out above, the Courts 
definitely held herethat the defendants’claim 
as under-proprietors was never acknowledg¬ 
ed by the plaintiff re7Mbic/ar. It is clear, 
therefore, that the defendants were never trea¬ 
ted by the zemindaron the footing of under¬ 
proprietors. Even prior to the Privy 
Council ruling in the case of Muhammad 
Mumtaz Ali Khan v. Mohan Singh (1), there 
was no rule in Oudh that a mere assertion 
of under-proprietary right started possession 
as against the zemindar. The view preval¬ 
ent up to the date of the Privy Council 
ruling referred to above was that when an 
agricultural holder succeeded in avoiding 
ejectment on the ground of under-proprie¬ 
tary right in the Revenue Court, an adverse 
title started in his favour from that date 
and the zemindar was put to the necessity 
of suing in the Civil Court for declaration 
within six years of the Revenue Court deci¬ 
sion. In a Bench case of this Court 
of 1904 [Maheshar Parshad v. Muhammad 
Ewaz Ali Khan (5),] the mere assertion 
on the part of a lessee during the cur¬ 
rency of his lease that he was an under-pro¬ 
prietor was held not to create an under- 
proprietary right in his favour by adverse 
possession. A decision of a Single Judge 
of this Court of 1908 [Mahesh Misr v. Deputy 
Co)?UHiss/o«er, Fayzahad (6)] also indicates 
what view on the subject was held by this 
Court prior to the Privy Council decision in 
Mohammad Mumtaz Ali Khan v. Mohan 
Singh (1). A mere,assertion in an ejectment 

(3) 32 Ind. Cas. 376; 2 O L. J. 356. 

(4> 71 Ind. Oas. 641; 25 O. C. 396; (1922) A. I. R. 
(P. e.) 383; 44 M. L. J. 29; 37 C. h J. 219; 9 O. L. J. 
W9;32M. L. T. 109: 9 O. & A. L. R. (P. C.) 541; 18 
UW.41:50I.A.210n(P, G.). 

(5) 7 O. O. 372. 

(6) 1 lad. Ca9.325il2 0. C. 13. 
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.suit that a cultivator was an under-proprietor 
was not held to be sufficient to set time run¬ 
ning against the landlord for a declaratory 
suit against the tenant where the notice was 
cancelled on a technical plea that one 
notice was not sufficient. It is clear, there¬ 
fore, that a mere assertion of right as under- 
proprietor was never considered sufficient 
to give a start to adverse possession unleeri 
this assertion was accepted by the Revenue 
Court. AVe have seen how this exception 
has also been sAvept away by the Privy 
Council ruling. I hold that the defendants 
have not acquired under-proprietary right 
by prescription. 

In the result I set aside the decrees of 
both the loAver Courts and decree the plain¬ 
tiff's suit for a declaration with costs of all 
the Courts. 

Decrees set aside. 

z. K. 


PATNA HIGH COHftT* 

Miscellaneous Civil Appeal No. 153 of 1924; 

November 24, 1924. 

Present: —Justice Sir Jwala Prasad, Kt.v 
and Mr. Justice Adami. 

Pandit Goswavii LALOO LAL 
SHARMA— Appellant 

RADHEY LAL GOSWAMI and others— 
Opposite Parties—Respondents. 

Civil Procedure Code (Act V of I90S), /(7, *-» 

O. XXXIX— Proceedings with regard to same subject- 
matter in Courts subordinate to different High Courts 

Procedui'e Stay of proceedings—Injunetion re.~ 
straining party from continuing proceedings, when to 
he issued. 

The C. P. C. carefully avoids the chance of any 
clash in the decisions of two Courts either sul^ordi- 
nate to the same High Court or subordinate to difler- 
ent High Courts with respect to the same point at 
issue arising between the same parties. When the 
suit or proceedings are in Courts sulOrdinate to the 
same High Court the matter can be effectively dealt 
with by that High Court. Where, however, the matters 
are pending in Courts subordinate to two High Conrts. 
one of such High Courts has no control over the 
Courts subordinate to another High Court and the 
matter can be dealt with under s. lu or s. ^ of the 
Code. In addition to these provisions there is po^r 
vested ia the Court to isane injuuctioixs against 
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persons who are either wilhia the jurisdirtion of llie 
Oonrt or have submitted to its jurisdiction, and the 
provisions contained in ss. 10 or 22 of the Code are 
supplemented by those contained in O. XXXIX re* 
latino to injunctions and those which he in tlie in¬ 
herent power of the Court, [p. 854. col. 1.] 

Whereas under s. 10 of the C. P. C. a party must 
make an application for stay to the Court in which 
the subsequent suitor proceeding is instituted; under 
8. 22 the High Court has jurisdiction to make an 
order that a matter pending before it or before a 
Court subordinate to it shall proceed, and such order 
is final, and it is not open to any other Court in India 
to dispute it aud to allow a suit or ])rocceding to 
proceed in any other Court than that indicated in such 
order, [p. 8")4, col* 2.] 

Although a Court will not issue au injunction 
against a person not within its jurisdiction, it will, in 
the ends of justice, wlif*!! a pprs.tn has sjihmittcd to 
its jurisdiction, restrain svu'h person from doing any¬ 
thing which it considers is improper aiul will amount 
to an abuse of the process of the Court, [i/jtd.] 

Firm Ram Knmar-Shco Chand Uni v. Firm Tula 
Ram-Nathu Ram, 56 lud. Cas. 020; 1 L. T. 277 at 
p. 281; (1920) Pat. 235 aiid.lmar Kumar Mukkerjec 
V. Afr. B. Coventty, 85 Tnd. Cas. 551, r-^ferred to. 

An application for the grant of Letters of Adminis¬ 
tration in respect of an estate was made by the peti¬ 
tioner before the District Judge of Patna in the 
Province of Bihar and Orissa. The respondent was 
served with notice of tlie apjAication and he submitted 
to the jurisdictiou of the Patna Court. Subsequent¬ 
ly, however, he made au application for grant of Letters 
of Administration in respect of the same estate before 
the District Judge of .Mathura in the United Pro¬ 
vinces. The application before the District Judge of 
Patna was eventually dismissed and an appeal was 
lodged against such dismissal in the Patna High Court 
and the appellant filed an application in the High Court 

K dng for an injunction restraining the respondent 
i proceeding with his application before the 
l^Iathum (Jourt: 

that the respondent having .‘iuhmilted to the 
jurisdiction of the Patna (Jourt and having entered 
appearance as respondent in the appeal pentling in 
the Patna High Court, the latter CVuu t lm<l jurisdic¬ 
tion to is-sue an injunction restraining him from pro¬ 
ceeding with his application in the Alathura Court, 
[p. 854, col. 2; p. 855. col. 1] 

Application to the High Court under s. 10, 
C. P. C., to stay the proceedings pending 
ia another Court having jurisdiction to 
grant the relief claimed. 

Mr. T. iV. Sahay, for the Applicant. 

Messrs. K. P. Jayaswal, G. N. Mukkerjee, 
idH and B. C. De, for the Opposite 

Parties. 

JUDGMENT* —This is an application 
to stay the proceedings instituted pending 
•S V® Court of the District Judge of 
Mathura for the grant of Letters of 
Administration with respect to the estate 
^ one Mohan Lai. The applicant in that 
Court is Manu Lai son of Kishori Lai, 
orolher of Mohan Lai. The opposite parties 
m that case are Laloo Lai son of Mohan 


Lai, Radhcy Lai Goswami and others, sons 
of the daughter of Mohan Lai. Previous 
to the institution of the proceedings in 
the Matliura Court, Laloo Lai had applie(l 
to the District Judge of Patna for the 
grant of Letters of Administration to the 
estate of his father Molian Lai. 'J'he 
application was opposed hy the aforesaid 
(loswamis, the sons of .Mohan Lai’s daughter. 
Manu Lai was also made a party and entered 
appearance Imt afterwards ceased to take 
any interest in the iwoeeeding. J’hat 
application was made on tlio 17th Septem¬ 
ber 1!)23 and terminated in the final order 
of the District Jinlire ])asse(l on the Mth 
June 192-1, by whicli llie application of 
Laloo Lai was refused. Against that order 
Laloo Lai has appealed to tl)is Court, and 
has now applied for an ad uitcrivi stay of 
proceedings in the Court at Mathura in 
the United Provinces, pending the disposal 
of the appeal here. 

On the 7th of August 1924 an order of 
ad interim stay of the proceedings before 
the District Judge of Mathura was made 
by this Court pending the disposal of the 
present application. Now the application 
has come up before us for determination as 
to whether the ad intenminjunction should 
continue pending the dispo.sal of the appeal 
or it should be withdrawn. 

The Goswamis, that is, the daughter’s 
sons of Mohan Lai, liave appeared tlirougli 
Mr. Jayaswal. He supijorts the application 
of Laloo Lai. ^lanu Lai, wlm is the appli¬ 
cant in the Mathura Court for the grant of 
Letters of Administration to him, however, 
opposes this application. He contends 
that the application should be made in tlie 
Court of the District Judge of Mathura for 
stay of proceedings under s. 10 of the C. 
P. 0. and that no injunction should be 
issued against him restraining him from 
proceeding with his application in the 
Mathura Court. It is admitted on all hands 
that the points at issue both in the appeal 
pending before us and in the proceedings 
in the Mathura Court are one and the same. 
The proceeding out of which the appeal to 
this Court has arisen was started long 
before the application made by Manu L^ 
in the Mathura Court. L^pon these admitted 
facts the suit at Mathura cannot proceed 
and the trial of that suit is barred by s. 10 
of the C. P. 0. It is true that an appli¬ 
cation for stay of proceedings under s. 10 
of the Code should have been made in the 
Mathura Court. Upon the facts stated by 
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the parties an application for the grant of 
Letters of Administration could be in¬ 
stituted either at Patna or at Mathura, and, 
as a matter of fact, the proceedings have 
been taken in both the Courts. This 
circumstance brings the case within s. 22 
of the Lode read with s. 23, and the Court 
can determine in which of the two Courts 
the proceedings shall proceed. Manu Lai 
was made a party in the proceedings before 
the District Judge of Patna and he entered 
appearance. No objection was, however, 
made by him as regards the proceedings 
instituted in the Patna Court or that those 
proceedings should have been stayed. He 
quietly went to Mathura and instituted a 
fresh proceeding and allowed the proceed¬ 
ings at Patna to continue and to be dealt 
with and determined by the District Judge 
of Patna. He, therefore, submitted to the 
jurisdiction of the Patna Court. Having 
thus submitted to the jurisdiction of the 
Patna Court he cannot frustrate the appeal 
in this Court by simultaneously going on 
with his proceedings in the Mathura Court. 
It is, therefore, to my mind, obvious that 
the proceedings at Mathura should not go 
on until the disposal of the litigation here 
The Code has carefully avoided the chance 
of any clash in the decision of two Courts 
either in the same High Court or in 
different High Courts \vith respect to the 
same point at issue arising between the 
same parties. When the suits and proceed¬ 
ings are in the Courts subordinate to the 
same High Court, the matter does not pre¬ 
sent any difficulty and can be effectively 
dealt with by that High Court. Difficulty, 
however, is felt in dealing with such matters 
when they are pending in Courts subordi¬ 
nate to two High Courts, for one High Court 
has no control over the Courts subordinate 
to another High Court. To meet these 
difficulties the Code has made provision in 
two sections, viz., ss. 10 and 22. These 
express provisions are further fortified by 
the power vested in the Court for issuing 
injunction against persons who are either 
within the jurisdiction of the Court or have 
submitted to its jurisdiction. Therefore the 
provisions contained in ss. 10 and 22 are 
supplemented by those contained in O. 
XXXIX relating to injunctions and to 
those which lie in the inherent power of 
the Court. It is certain that in the circum¬ 
stances of the case the proceedings in the 
Mathura Court should not go on and be 

atayedt 
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The question of procedure then, to my 
mind, will not at all stand in dealing with 
the matter. Whereas under s. 10 the party 
should apply to the Court in which the 
subsequent suitor proceeding is instituted, 
under s. 22 this Court has jurisdiction to 
make an order that the appeal in thw 
Court shall proceed. This order under s. 22 
has the effect of stopping the proceedings 
in the Mathura Court. This has been^ the 
view arrived at by me in the case of 
Ram Kumar-Sheo Chand Raiv. Firm Tula 
Ram-Nathu Ram (1) and although this 
Court will nof issue any injunction to 
Courts subordinate to another High Court 
yet the order passed by this Court under 
s. 22 is final; and it will not be open to any 
other Court in India to dispute it and to 
allow suits and proceedings to proceed m 
any other Court than that in which this 
Court directs. Again, although the Court 
will not issue any injunction against a 
person not within its jurisdiction, yet when 
that person has submitted to the juris¬ 
diction, the Court will in the ends of 
justice restrain that party from doing an^ 
thing which it considers is improper and 
will amount to an abuse of the process of 
the Court. The reason why an injunction 
should not issue against a person residing 
outside the jurisdiction of the Court is that 
an injunction on a person if disobeyed 

cannot, in that circumstance, be enforced, 

but a party to a proceeding pending in this 
Court or in Courts Subordinate to this 
Court is amenable to this 
Manu Lai was a party, in the 
below and entered appearance and did not 
object to the jurisdiction of that Court and 
therefore he made himself liable in 
sonam to this Court; VideAmar Kumar 
Mukherjee v. Mr. B. Coventry (2). Again, ne 
is a respondent in this Court and has en¬ 
tered appearance. Therefore an injunc^D 
can issue against him restraining him 
proceeding with the suit in the Mathura 

Court. 

It has, however, been contended that an 
injunction against Manu Lai will not *^*^*^? 
interfere with the Mathura C*ourt smd that 
Court ,in spite of such an injunction can 
continue the proceedings in that 
That contingency may not be apprehended. 
S) long as Manu Lai is personally res^n- 
sible to this Court an injunction against 

(1) 56 Ind. Caa 920; 1 P, L. T. 27? at p. 281; (19W 
Pat. 235. 

(8) 85 IwL Cas. 55L 
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him restraining him from doing any act is 
a sufficient check upon any proceeding 
being adopted by him in the Mathura Court. 

The case we are told, is not a complicated 
one, nor is it a heavy case. Most of the 
papers are in English and will not be 
requirad to be translated. The appellant is 
ready to deposit the printing co.st which 
has now been estimated by the office for 
printing the paper^book. Tlierefore tlie 
preparation of the paper-book can be 
expedited and so also the hearing of the 
appeal. The ad interim order passed by 
this Court on the 7th of August 1^'24 should, 
therefore, continue until the disposal of llie 
appeal, the hearing of which i.s directed to 
be expedited. On behalf of Manu Lai an 
undertaking has been given that he will 
not proceed with the proceenings in the 
Mathura Court if the hearing in this Court 
is expedited. In the circumstances there 
will be no order as to costs. 


z. K. Order accordingly. 


MADRAS HIGH COURT, 

Civil Appeal No. 73 of 1921. 
February 29, 1924. 

Present: —Mr. Justice Spencer and 
JusticeSir Kumaraswami Sastri, Kt. 
MOLLAYA PADAYACHI and another- 
Defendants Nos. 4 and 5 —Appellants 

versus 

KRISHNASVVAMI AIYAlt and others 
—Plaintiff and Defendants Nos. 

1*3 and 8-10 —Respondents. 

Benami transaction-Purchase-monei/, source of — 
Advancementf presumption of—Attestation by real 
ou»»«r--Decre« against bsnamidar and real owner— 
oxeeution sale—Payment by reversionary heir asseri- 
y^hostile iille—Charge on property—Contract Act 
(1^ of 1872), 88. 69, 70—Transfer of Property Act (IV 
^8Sg), t. 91, 


In ca33s of alleged purchases, the source of 

tho purchase-money is a very imporlant criterion for 
determiniag the real ownership, jp. 6CI, coJ. 1.] 
Gopeekrh-tn Gosain V. Gnnyapersaud Gosain OM I 
A. 5:{; -1 W. R. I>. C\ 40; 1 .Snr. l\ 0. J. 49;J; 2 Sufli. P. 
C. J. Vi] 19 ]<:. R. 20 (P. C.). followed. 

There is no presumption cf advancement where, a 
husband purchas?3 almost all the properly in the 
name of the wife, more so where there fs a second, 
wife and her children left unprovided for. fp SGI 
col. 2.1 

ICrrwIck V. Kerwhk, 57 Tn 1. Cas. 831; 4S C. 2G9 at 
p. 274; U920; M. W. N. 738; 39 L. J. 2n{;; 28 M. L. 
T. 191; 47 I. A. 27.'); 32 C. L. J. 490; 2 U. P. L. R. 
(P. 0.) ir>3; 1.3 L. W. 155; 2.3 Bom. L. R. 730; 10 L. B 
R. 335 (P. C.), followed. 

Per Kumaraswami Sasn-i, J. —Where a purchase is 
benami and monie.s have to he raised, the person who 
lends money would require a recital as to ownership, 
and it is the invariable practice in such cases to pet 
tho attestation of the real owner. But attestation 
does not by itself import consent to. or knowledge of, 
tho contents of a document, and the real owner is not 
1 1 J su c 1^ a 1 eci t a 1 on account of his atloslalion. 
[p. 8G0, col. 2; p. 861, col, 1.] 

Where a person makes a payment in asserticn 
of a hostile title and for the protection of his own 
interests, in order to save property which he claims to 
be his from passing out of lus liands, the mere fact 
that the other party U benetited will not, if it is found 
that the person making llie payment has no title, 
entitle him to be re-imbursed [p. 864, col. 2.] 

The intere.st contemplated by s. 69 of the Contract 
Act is an existing interest U’hich the payment is 
intended to protect and not an interest wliich is 
created by the payment itself, fjtid.l 
Veeraraghai'a Aiyar v. Lakshmana Ai>fnr, 18 
Ind. Cas. 247; 25 M. L. J. 312; 13 M. L.'T. 345, 
referred to. 

Section 70 of the Contract Act has no application 
where the per.son making the payment makes it for 
liimself and not for the person against wliom the 
claim for re-imbursemont is made. [j6i(^ 1 
Section 101 of the Transfer of Property Act does 
not create a security where lliero was no security 
iieforc. [ibid.] 

A person purchased from his own self-acquisitions 
properties benami in the name of his wife. A suit 
was brought on a pro-note executed by the luisband 
aud the wife and a decree was obtained against 
both of them personally and against their sen to the 
extent of the family properties. In execution of the 
decree, the properties purchased benami were sold. 
The son, who claimed that the mother, since deceased, 
was the real owner of the properties and had be¬ 
queathed the same to him. executed a mortgage of 
the properties to the plaintiff who was aware of the 
benami nature of the purchases, \^'i(h the help of 
the money advanced by the plaintiff’ he next applied 
under O. XXI, r. 89, C. P. C., to set aside the Court 
sale. This was accordingly done, 'i he father Ijad 
subsequently also sold portions of the same j)roperties 
to third persons, for the purpo.'se of <lischarging 
other sinnlar joint debts incurred by liim.sclf and liia 
deceased w'ife. In a suit to enforce the moi’tgags 
executed by the son. impleading the son, the father 
and the purchasers from him ns parlies: 

Held, per Kumaraswami Sastri, J. —M) that the 
son having made a payment in assertion of a 
hostile title and for the protection of his own 
Interesta in order to save property, which he 
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claimed lo be his, from passin" out of his hands, the 
mere fact that the father was benefited w’ould not, if 
it was found tliat the son had no title, entitle him to 
be re-imbuiscd; [ibid.] 

(2) that 8>ncc. however,'title to propertyeold in Court 
auction vested in the auction-purchaser from the 
moment of sale even prior to confirmation and. there¬ 
fore, in tlie present ca.se title passed out of the real 
owner and the bcnaintdav at the Court sale, the 
setting aside of that sale must be treated as a re¬ 
purchase by the son, and the mortga.m- to the i)lainlifT, 
in so far as the consideration went to set aside the 
sale, must be treated as money borrowed to re-pur- 
clmse llie properties; [p. 866. col. 1.] 

(3) that where property is sold in execution of a 
decree against the real owner and the beyiamidar re¬ 
purchases the property or raises money for the 
purpose of setting aside the sale, it would he con¬ 
trary to all principles of equity and justice to hold 
tliat the real owner who tO(jk no steps to discharge 
the decree and who allow’ed the property to be sold 
could step in and claim the property free from any 
obligations to re-pay the money borrowed by the 
benamidar for the purpose of setting aside the sale; 
[p. 866, col. 2.] 

(4) that, therefore, the plaintiff was entitled to a 
charge on the properties to the extent to which the mort¬ 
gage-money went lo set aside the Court sale; [p. 858, 
col. 1.] 

PerSpe/icer, J.—that the son as reversionary heir of 
the father w’as sufficiently interested in the preserva¬ 
tion of the property to be entitled to redeem it 
\mder s. 91 of the Transfer of Property Act, or to 
apply to have a Court sale set aside under O. XXI, 
r. 89, C. P. 0.. that he was entitled to an e(iuitahle lien 
for the amount of the money so utilised, that he acted 
neither speculatively nor officiously in paying money 
that the father as well as himself were bound to paj\ 
and that the plaintiff having obtained an assignment 
of the son's rights through the suit mortgage-deed, 
was entitled to recover the amount by way of charge 
on the redeemed properties [p. 867, col. 2.] 

Bhagwan Singh v. iluhammad Slashar AH Khan 
23 Ind. Cas. 339; 36 A. 272 at p. 276; 12 A. L. J. 395’ 
Rajah of Pittapar v. Secretai'y of State, 25 Ind. 
Cas. 733; 16 M. L. T. 375 at p. 380 and S’arai/ayia 
Kutti Goundan v. Pechiammal, 15 Ind. Cas. 203- 36 
M. 426; 11 M. L. T. 174; (1^2) M. W. N. 353; 22 M. 
L. J. 361, followed. 

Appeal against a decree of the Court of 
the Subordinate Judge, Cuddalore, in O- 
S No. 21 of 1918, dated the 17th November 

1920. 

1 

Messrs. C. S. Venkatachariav and V, N. 
Venkata VaradachaHar, for the Appellants. 

Messrs. K. Bhashyam Iyengar, P, J. A’up- 
panna Rao and A. Srirangackariar, for the 
Respondents. 

JUDGMENT, , 

Kumaraswami SastPi, J, —The 
4th^nd§th defendants are the appellants. 


The plaintiff sued to recover Rs. 6,669-1-0 
with costs and further interest due on a 
deed of mortgage, dated the 27th of January 
1916 executed by the 1st defendant in his 
favour for Rs. 5,500 with interest at 9 per 
cent, per annum. It is alleged that the 
amount was re-payable within the 27th of 
January 1917 and that, in default of pay¬ 
ment, interest at 12 per cent, was charge¬ 
able from tlie date of tlie bond and was 
to be added to the prineijal with annual 
rests. 

The 1st defendant is the son of the 2nd 
defendant. The case for the plaintiff is 
that the mortgiiged properties belonged to 
Murugayi, the mother of the 1st defendant 
and wife of the 2nd defendant, that Muru¬ 
gayi who died on the 7th of January 1916 
executed a Will, dated the 2nd of April 1914, 
whereby she bequeathed the properties to 
the 1st defendant, that the 1st defendant 
became the exclusive owner of the pro¬ 
perties, that in execution of the decree in 
O. S. No. 55 of 1914 on the file of 
the Tanjore Additional Sub-Court which 
was passed against the 1st and 2nd defend¬ 
ants and the deceased Murugayee in favour 
of Dandapani Vaithiyan, the properties 
were brought to sale and purchased by the 
decree-holder on the 20th of January’ 1916, 
that with a view to set aside the sale, the 
1st defendant who was the owner of the 
properties which were sold, executed the 
plaint mortgage-deed, that the amount ad¬ 
vanced by the plaintiff was deposited in 
Court by the 1st defendant towards the 
amount due under the decree and the Court 
sale was set ^ide on the 1st of February 
1916 and that the money advanced on the 
suit mortgage thus satisfied the decree of 
Court against the 2nd defendant also and 
went to set aside the Court sale. The plaint¬ 
iff states that the 2nd defendant has no 
interest in the mortgaged properties, that 
in case the 2nd' defendant claims the mort¬ 
gaged properties as joint properties, the 
mortgage is binding on liim as the 1st 
defendant was acting as the manager of the 
family and boirowed the money for 
serving the estate and for satisfying the 
decree against the 2nd defendant, that in 
any event the 2nd defendant was bound in 
law to re- imburse the plaintiff to the extent 
to which he, the 2nd defendent, was bene- 
fi.ted by the amount advadneed for the mort¬ 
gage and that he is liable lo pay the 
plaintiff half the amount deposited in O’. 


[§l$ I. 0. 19251 MOLLAYA PADATArHI V. KR18HHASWAMI IITIR. 857 


S. Xo, 55 of 1914 as the decree was 
personally against the 2nfl defendant and 
his wife Murugayi and against the family 
properties of the 1st defendant. 

The 3rd defendant was made a party as 
he is a subsequent purchaser from the 1st 
defendant. Defendants Nos. 4 to 8 were 
made parties as mortgagees and purchasers 
from the 2nd defendant. Defendants Nos. 
9 and 10 were made parties as they are the 
sisters of the 1st defendant and live in the 
first item of the mortgaged properties with 
the plaintiff’s permission. 

The Ist defendant filed a written stale* 
ment admitting the plaintiff’s claim and 
the allegations in the plaint. 

The 2nd defendant filed a written state¬ 
ment denying that the properties belonged 
to his wife, Murugayi, and denying her 
right to dispose of the properties by Will. 
He states that she had no funds to pur¬ 
chase the properties, that he went to the 
Transval, stayed there for several years, 
earned money and remitted money by post 
and brought money with him M'henever he 
came to India, that the properties were 
purchased with his own funds benami in 
the name of his wife and were his exclusive 
properties and that the plaintiff was well 
aware that the properties stood in Murugay’s 
name only benavii and that he was the 
real owner. He admits that a decree w'as 
passed in O. 8. No. 55 of 1914 on the 
file of the Additional Sub-Court, Tanjore, 
against himself, his wife Murugayi and 
his son, the 1st defendant, and the suit 
properties were brought to sale and that a 
sum of Rs. 4,203-1-4 was paid for setting 
aside the sale. He states that in any event 
there was no consideration for the suit- 
mortgage to the extent of Rs. 1,500. He 
denies that the properties are the joint 
properties of himself and his son and 
stales that he is the exclusive owmer of the 
properties and has been managing the same. 
He denies that he is hound by the mort¬ 
gage as the 1st defendant was only a 
volunteer and paid the money to set aside 
the sale, alleging title hostile to the real 
owner. He states that he sold item Nos. 2 
to 18 for a proper consideration to the Gth 
defendant, that the 4th defendant purchased 
those items from the 6th defendant and 
tUatthe first item was mortgaged by him 
to tn6 Cth defendant who assigned the 


mortgage to the 5th defendant. He attacks 
the sale of the suit properties to the 3r(l 
defendant by the 1st defendant as fraudu¬ 
lent. 

The 3rd defendant filed a written state¬ 
ment pleading that as he is not in posses¬ 
sion of the suit properties he lias not paid 
the amount due on the mortgage to tlie 
plaintiff and that he should not be made 
liable for costs. 

Defendants Nos. 4 and 5 adopt tJie writ¬ 
ten statement of tlie 2nd defendant. 

The Gth defendant died ]iending suit 
and the lltli and 12th defcnflant.s were 
added as liis legal representatives. The 
11th defeinlant filed a written statement 
stating that he is an unnecessary paiiv to 
the suit, tliat he is not tlie legal represen¬ 
tative of the Gth defendant and is not in 
possession of nnj" assets, that I^akslimanan 
Chelti the 12th defendant is the legal re¬ 
presentative of the Gth defendant, that the 
Gth defendant died even before tlie suit 
and that the suit is not maintainable against 
him. 

The Subordinate Judge while disbeliev¬ 
ing the case that the deceased Murugayi 
had funds of her own and that the suit 
properties were purcliased out of such 
funds, held that the 2nd defendant, her 
liusband, purchased the properties with 
his own funds hut for the benefit of his 
wife, Murugayi, and not benami in lier 
name, that tliere was nothing to show that 
the plaintiff was aware tliat Murugayi was 
a benamidar and that the 2nd defendant 
was estopped from setting up the rights 
of a real owner against the plaintiff. He 
also held that apart from any question of 
the purchase being benami or of estoppel 
the mortgage was enforceable against the 
2nd defendant on the principle of salvage 
lien and passed the usual mortgage-decree 
in favour of the plaintiff as prayed. 

Against this decree the 4th and 5th de¬ 
fendants appeal. Their contention is that 
the evidence shows clearly that the pro¬ 
perties were purchased by the 2nd defend¬ 
ant in the name of liis wife Murugayi, 
that the plaintiff was fully aw'are of the 
benami nature of the purchase, that the Ist 
defendant executed the mortgage alleging 
title hostile to the 2nd defendant, his father, 
and claiming the properties mortgaged as 
his absolute properties vested in him as 
legatee under the w’ill of his mother, Muru¬ 
gayi, who was the absolute owmer and that 
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even though a portion of the mortgage- 
money went to set aside the Court sale, the 
mortgage would not bind the 2nd defend¬ 
ant or his transferees, the 4th and 5th 
defendants, as tlie suit-mortgage was exe¬ 
cuted by the 1st defendant alleging title 
hostile to the 2nd defendant and without 
his consent. 

'rhe main questions for determination 
are whether the purchase of the suit pro¬ 
perties by the 2ad defendant was bsnami 
in the name of his wife Murugayi, Avhether 
the plaintiff had notice of the bvnami 
nature of the transaction, whether the mort¬ 
gage is binding on the 2nd and the 4th 
and 5th defendants to the extent to which 
the mortgage amount went to discharge 
the amount of the decree in execution of 
which the properties were sold and whether 
if the mortgage is not binding, the plaint¬ 
iff is entitled to a charge to that 
extent. 

It is admitted that the 2nd defendant 
was not possessed of any ancestral pro¬ 
perties. The evidence shows that he was 
a barber bv caste and went to South Africa 
at least on three occasions. He made 
money there and either brought money 
when he visited India or sent money from 
South Africa to India. The properties 
purchased by bim consisted of 13J cawnies; 
excepting three-fourths of a caivny which 
he purchased in the names of himself and 
another wife of his, Meenakshi, the remain¬ 
ing lands were purchased in the name of 
Murugayi. 

The case for the plaintiff and the 1st de¬ 
fendant is that Murugayi got monies from 
her mother; but the evidence which is un¬ 
reliable has been rightly discredited by the 
Subordinate Judge. He finds, and I think, 
rightly on the evidence that the conside¬ 
ration for all the purchases came from the 
2nd defendant and that the monies were 
both brought and sent by him from the 
Transvaal. 

Exhibit M is a sale-deed dated the 
18th of September 1891. It is for 10 
cawnies and the price was Rs. 2,205. The 
plaintiff’s fourth witness, Subbaraya Pan- 
dithan in his cross-examination states that 
the 2nd defendant returned from Transvaal 
in Ohithrai (April May) of the ye^r Khara 
(1891) and that he was present when the 
lands were purchased under Ex. M. The 
2nd defendant states that he went to Natal 
stayed there for 12 years, that he opened a 
barber’s shop and then started a Railway 
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hotel and purchased and sold articles on 
commission, that he returned to India 
in Chitrai of Khara year, that he was earn¬ 
ing 50 to 60 sovereigns a month, that on his 
return to India he brought with him 500 
or 600 sovereigns, jewels and a draft for 
£ 130, that he purchased 10 cawnies for 
Rs. 2,000, odd, that a prior mortgage in 
favour of one Oliakravarthi Ayyangar was 
discharged out of the purchase-money and 
that, as he had the intention to go back to 
Natal, he took the sale-deed in his wife’s 
name so that she may pay the kist and 
manage the lands in his ab.sence. He 
states that after he returned to India in the 
years Khara he stayed here for about six 
years and during that period he purchaped 
all these lauds to the extent of 13f cawnieSt 
that after six years he went to South Africa 
and stayed there for five years and^ came 
back to India afterwards, that he remained in 
India for three years and went back again, 
that he staved at the diamond fields of 
Kimberlay for four years and finally re¬ 
turned to India, that when he returned to 
India for the first time in Khara he was 
accompanied by his second wife Meenakshi, 
and six sons and one daughter by her, that 
she and his wife Murugayi stayed in the 
same house with him duidng his stay in 

India and that with the exception of the 
three-fourths of a cavmy purchased 
joint names of himself and Meenakshi all 
the other properties were purchased in the 
name of Murugayi. Defendant's second 
witness Subramania Aiyar who was a 
Vakil’s clerk states that his master Chak- 
ravarthy Aiyengar had a mortgage 
land purchased under Ex. M, that the 2na 
defendant was present and negotiated the 
purchase of the land, that he brought the 
money and gave it into Murugayi’s hands to 
be paid over to the vendors at the time of the 
registration and that the mortgage (Ex. w 
in favour of his master was redeemed. He 
states in cross-examination that the 2nd de¬ 
fendant told him that he brought money 
from Natal and wanted to purchase lands 
and that, as he was going to Africa, tn® 
sale deed was to be taken in his wifes 
name to enable her to manage the lands. 
Defendant's third witness Pavadai 
yachi who is one of the vendors under Ex. 17 

states that the 2nd defendant concluded 
the bargain, that he produced a sum of 
Rs. 2,205 which was paid to the vendors a* 
the Registrar’s Office and that with ti^ 
a iim Ex. 23 in favour of Chakravaxtl^ 
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Aiyengar was redeemed and the mortgage- 
bond was handed over. There can be little 
doubt fiom the evidence that the whole of 
the consideration for Ex, 11 was paid by the 
2nd defendant with monies which he 
brought from Natal. 

The next document is Ex. O, a mortgage 
dated the 16th of March 1892 for Ks. 700 
executed by Murugayi. The document 
states that the money was borrowed to pur¬ 
chase lands and make jewels for tlie 
daughter of her co-wife, Meenakshi who had 
been given in marriage to her brother 
Subbaraya Pariyari. This document is at¬ 
tested by her husband the 2nd defendant. 
The endorsement on this document shows 
that the money was received on the 13th 
and the 14th of February 1893 througli one 
Narayana Nuttan who, according to the 
evidence of D. W. No. 1 is the person to 
whom the 2nd defendant was remitting 
monies. 

Exhibit 21 is a sale-deed, dated the 21st of 
April 1892 in favour of the 2nd defendant 
and his wife Meenakshi for Rs. 212-8 0 and 
comprises items Nos. 2, 3 and 4 of the plaint 
schedule. 

Exhibit B, dated the 3rd of August 1892 
is a lease in favour of Murugayi of the 
lands purchased under Exs, M and 21, and 
the fact that the lands purchased botli 
under Exs. M and 21, were covered by the 
lease supports the evidence of the plaintiff 
that the lands purchased under Ex. M were 
purchased by the 2nd defendant benami in 
the name of his wife because he wanted to 
go away to South Africa and wanted tlie 
lands to be m iniged by his wife. 

The evidence shows that Meenakshi, the 
second wife was the wife who was going 
with the 2nd defendant to South Africa 
while Murugayi was the wife who was per¬ 
manently residing in India and hence 
the necessity for Exs. M and 21 being taken 
in the name of Murugayi. 

Exhibit J dated the 17th of July 1893 is a 
sale-deed in the name of Murugayi of a por¬ 
tion of item No. 1 which is the house in which 
Murugayi, her husband, the 2nd defendant, 
her co-wife and her son and others were 
living. The sale is in respect of house, 
ground and thottavi for Rs. 650. 

Exhibit L, dated the 8th of March 1900 is 
a sale-deed in favour of Murugayi in respect 
of house and ground for Rs. 200. 

Item No, 1 in the plaint schedule consisted 
9^ th^ two portions jpurchased under Exs, J. 


and L. Evidently after the purchase, these 
items were improved and added to and 
were converted into one dwelling hou?e in 
which admittedly all the parties had been 
living. Plaintiff's 7th witness Subbarama 
Ayyixv states that the house which was 
built 20 years ago at a cost of Rs. 3,000 will 
now be worth Rs. 4,000 or Rs. 5,000. 

Exhibit C, dated the 2lst of July 1896 is 
a mortgage for Rs. 100 executed by Muru¬ 
gayi. The money is alleged to have been 
borrowed for her family expenses. The 
first attesting witness is her luisbanfl, the 
2nd defendant. This was discharged on 
tlie Util of May 1898. 

Exhibit N, dated the 22ad of July 1896 is a 
sale-deed in favour of Murugayi for Rs. 1,500. 
The 2nd defendant in liis evidence states 
tliat he and his wife raised the purchase- 
money by mortgaging the property to the 
vendor himself. He states that he borrowed 
money at Natal from his brother-in-law Sab- 
hapathi Pandithan and sent it to Narayana 
Nattar and the mortgage was discharged. 
Plaintiff’s fourth witness Subbaraya Pandi¬ 
than corroborates the 2nd defendant when 
lie states that the 2nd defendant borrowed 
monies from Sabapatiii Pandithan and that 
Sabapathi Pandithan got a decree against 
the 2nd defendant though he states that 
he does not know for what purpose the 
money was borrowed by the 2nd defendant. 

IDxhibit K-1 is a deed of mortgage, dated 
the 21st of March 1900 for Rs. 2,500 executed 
by Murugayi in favour of Narayana Nattar. 
It recites that a sum of Rs. 2,500 was then 
due to the mortgagee and that the pro¬ 
perties which were mentioned in the mort¬ 
gage-deed and which the mortgagor says 
were purchased by lier from Krislinaswami 
Padayaclii and others were mortgaged. 
This deed is attested by Murugayi's 
husband, the 2nd defendant. 

It appears from the mortgage Ex. 12 
dated the 7th of September 1912 executed 
by the 2nd defendant and his wife Muru¬ 
gayi in favour of one Sundarappa Ayyar 
that a sum of Rs. 4,000 was borrowed to 
discharge the principal and interest due 
under the morfgage-deed Ex. K, as appears 
from the endorsement on Ex. K-1. 

4 

Exhibit D is a deed of hypothecation dated 
the I9th of July 1900 for Rs. 300 executed 
by Murugayi. It recites that the money 
was borrowed for the purpose of building 
a house. This is again attested by her 
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husband the 2nd defendant and it appears 
from the endorsement thereon dated the 
30th of December 11)05 that the principal 
and interest due on the bond were received 
from Narayana Nattan to whom the money 
was sent by the 2ud defendant so that it is 
clear that this deed was discharged b}’the 
2nd defendant. 

Exhibit R-1 is a mortgage-deed dated the 
6th of March 1901 for Rs. 2,890 executed by 
Murugayi to one Thangasami Dikshadar. 
It recites that out of the consideration a 
sum of Rs. 1,840 was paid in discharge of a 
decree passed by the District Munsifs 
Court of (hiidambaram in respect of a tem¬ 
porary loan })orrowed by her husband for 
purchasing some lands, that a sum of 
Rs. 530 was utilised for paying off a debt 
on pledge of jewels and that a sum of 
Rs. 500 was given to a temple for the pur¬ 
pose of lighting a lamp and for charity. 
The deed also recites that there was a debt 
of Rs. 2,500 due to Narayana Nattan and 
two sums of Rs, 200 and Rs. 300 due to 
others. It winds up by saying that Muru¬ 
gayi and her husband have solemnly assur¬ 
ed the mortgagee about the above debts and 
that she exiecuted the deed ^nd got her hus¬ 
band to attest it. It is attested by 2nd de¬ 
fendant. 

Exhibit F, dated the 21st of Octol)er 1902 
is a sale-certificate in respect of a house site 
and house which were purchased for Rs. 109 
in a Court sale on the 20th of November 
1899. The property is a very small one and 
is said to be 12 feet by 48 feet. Subsequ¬ 
ently the house in which the parties were 
living was built on the site. Exhibits J, L 
and F refer to the site on which the house 
was built. 

pjxhibit G, dated the 18th of December 
1902 is a rental agreement in respect of the 
property so purchased. 


Exhibit E, dated the 1st of September 1908 
is a usufructutary mortgage for Rs. 100 ex¬ 
ecuted by Murugayi to one Doraiswami 
Pandithan. It recites that the amount was 
borrowed for domestic purposes and is at¬ 
tested by the 2nd defendant. The endorse¬ 
ment on the deed shows that it was dis¬ 
charged on the 28lh of February 1911. 


Exhibit R, dated the 25th of July 1912 is a 

release deed in favour of Murugayi by the 

sons of Tangasami Dikshadar the mortia«rp« 
under Ex. R-1. It refers to Ex. R f and 
etates that the mortgagee under Ex. R -1 had 
j-ecemd R&. 3,990 through Narayana Natta 


and the payment was endorsed on the deed 
and that the debt was discharged. 

Exhibit 12, dated the 7th of September 
1912 is a deed of hypothecation forfo. 4,000 
executed by the 2nd defendant and Murugayi 
to one Sundarappier. It refers to the mort¬ 
gage Ex. K-1 in favour of Narayana Nattan 
and states that the amount was borrowed 
for discharging the amount due under that 
deed, and another promissory-note for 
Rs. 500and for paying off certain miscellan¬ 
eous debts to the extent of Rs. 500. It is 
thus clear that Narayana Nattan’s mort¬ 
gage was discharged by Ex. 12. 

Exhibit 13, dated the 27th of January 1913 
is a sale of some item of property by the 2nd 
defendant and Murugayi for Rs. 2,389-4-0. 
Tile amount is said to have been required 

for the purpose of meeting the family ex¬ 
penses, for the marriage of their son, for 
performing a vow at Thirupathi, for improv¬ 
ing and re-building a house and for redeem¬ 
ing jewels. 

Exhibit 14 is another sale-deed dated the 
27th of January 1913 for Rs. 4.870 execut¬ 
ed by the 2nd defendant and Murugayi. 
It says that the object of the sale was to 
discharge the debt due to Sundarappier 
under Ex. 12 and other debts. The recital 
is that the property was formerly purchas¬ 
ed in the name of Murugayi, that it belongs 
to her and her husband and that it is in 
their enjoyment. 

These are all the document.s connected 

with the plaint properties, and it Is clear 
that almost all the documents are executed 
by Murugayi and attested by her hnsband 
the 2nd defendant or executed by both the 
2nd defendant and Muruga 3 *i. It is also 
clear from the evidence that Ihe money 
for the purchase of the properties w’as sup' 
plied by the 2nd defendant and that where 
they had to borrow money either for pur¬ 
chasing properties or for family expenses, 
it was the 2nd defendant that discharged 
the debts. There is no evidence worth the 
name to show that Murugaj’i was ever in 
a position either tp purchase properties or 
to pay the loans which were raised upon the 
properties. 

Stress was laid down on the fact that the 
documents recite that the properties belong 
to Murugnju ; but where the purchase is 
benami and monies have to be raised, the 
person who lends money would require a 

ownersliip and it is the in- 
vaiiable pYttciice in such cases lo get the 

attestation of the teal owner, so that if 
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uny q^uestion shoud arise siibse(|uently, ho 
may be bound by the attestation. It is tlie 
common belief that attestation by the hus¬ 
band or near relation of tlie executant is 
evidence of his consent and will Ihnd him; 
and parties hardly realise the effect of the 
recent decision of the Privy Council that 
attestation does not by itself import 
consent to or knowledge of, the contents 
of the document. 

It is clear that tlie source of purchase- 
money is a very important criterion for 
determining the real ownership. In (io- 
l)eek}‘isto Gosain v. Gaugapersaud Gosain ( 1 ), 
it was lield by their Lordships of the Priv}' 
Council that the test is as to who advanc¬ 
ed the purchase-money and that tliere is 
no presumption of advancement where 
property is purchased by a father in the 
name of his son. In Moulvie Sayyiid 
Uzhur All V. Bebec i’Ucrf Fatima (2), 
it was held tliat the principle of 
benami laid down in Gopeekrist Goaahi 
V. Gaiiapersaud Gosain (1) applies equally 
to Muhammadans and that there is no jjre- 
sumption of advancement by the name of 
the son being used as purchaser. Their 
Lordships at page 247* observe: “That the 
criterion of these cases in India is to 
consider from what source the purchase- 
money comes; that the presumption is 
that a purchase made with the monev of 
Ay in the name of B, is for the benefit of 
-1, and that, from the purchase by a father, 
whether Muhammadan or Hindu, in the 
name of his son, you are not at liberty 
to draw the presumption, which the Eng¬ 
lish Law would draw, of an advancement 
in favour of that son. Again, the mere 
fact that this property was purchased, not 
in the sole name of the son, but in the 
name of the wife os well as of the son 
affords a strong argument in favour of the 
hypothesis that it was a benami purchase, 
for there was no such community of in¬ 
terest between the wife and the sou as 
would render it probable that tliey had 
been made joint owners of the property; 
and the rea.son for putting two names 
lather than one into a trust applies almost 
as strongly in India as it would in this 

country.” 

There being no presumjjtion of advance- 

onus lies on the respoiident.s to 
53; 1 w. 11. 1>. c. lU; I Sar. 1>. C. J. 

* 13; 19 K. n. 20 (P. C.). 

I- A. 232; 1.3 W. R. P. C. 1; 4 B. L. R. 
3C:-^;JiX§ir._P. C. J. 522; 20 K R. 538 (P. C.). 

nSgeofiaw. nf::nrw^n- 


show that in purchasing tlie properties in 
the name of Murugayi, the 2nd defendant 
intended tliat itslioiilcl be for her benefit 
As I liave already pointed out, out of the KVf 
caicuics, only three-fourths of acuivny was 
purchased by the 2nd defendant in the 
name of himself and his second wife Meen¬ 
akshi and the balance of 13 cauoiies were 
purchased in the name of his first wife 
Murugayi. Ho was thus practically with¬ 
out any jiroperty, and this circumstance, 
I think, strongly militates against the view 
that the purchase was for her benefit. It 
IS hardly likely that a man in the posi¬ 
tion of the 2nd defendant would have de¬ 
nuded himself of all his properties with tlie 
idea of benefitting his first wife at the 
expense of himself, his second wife his 
first wife’s son and his second wife’s child¬ 
ren. I may in this connection refer to 
the observations of their Lordshiiis of the 
Privy Council in Ktrwick v. Kerwick (3t. 
After noting the fact that all the proper¬ 
ties were in the name of the wife, their 
Lordships observe : 

“If he had i>een possessed of an uncon¬ 
trollable passion to bestow upon his wife 
beneficially every fragment of property he 
could acquire, to leave himself with noth¬ 
ing to live upon but his salary, and at the 
same time be burdened with debt and his 
children being absolutely unprovided for, 
he could not have gratified that passion 
more fully than he apparently did, if his 
wife’s case be true.” 

Their Lordships think that it is impos¬ 
sible to draw a presumption of advance¬ 
ment where almost all the property was 
purchased in the name of the wife. This 
is the view taken in cases between Eng¬ 
lishmen where the presumption of ad¬ 
vancement prevails and it applies a -foi-tiorl 
to cases of Hindus where there is no such 
presumption. 

1 find it difficult to agree with the Sub¬ 
ordinate Judge when he states that the 
suit properties were purcliased bv the 2nd 
defendant for the benefit of Jiis wife and 
I have no hesitation in coming to the con¬ 
clusion that the properties were purcliased 
by the 2nd defendant benami in the name 
of his wife and that she had no interest 
in them. 

(3) 57 luil. Cas. 8.34; 48 C. 209 at p. 274- 

M. W. N. 738; .39 M. L. J. 296; 28 M. h. T m- 47 

1. A. 275; 32 C. L. J. 490; 2 U. P. L. R. (P C I’lvt- 

13 L. W. 455; 23 Bom. L. R. 730; 10 L. B. R. 335 

fP. C.;. 
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On the 13th of March 1913, the 2nd de¬ 
fendant and his Avife Murugayi executed a 
promissory-note (Ex. 8) for Ks. 600 in favour 
of 8undarappa Iyer. The consideration is 
said to have been received for the purpose 
of paying the amount of the absolute sale- 
deed obtained on the 12th of March 1913 
from one A'elayudha Mudali in favour of 
Murugayi and for domestic purposes. An¬ 
other promissory-note Ex. 8 (a) dated the 
7th of April 1913 was executed by the 2nd 
defendant and his wife for Rs. 1,000 in 
favour of Sundaram Aiyau The object is 
said to be for paying the amount of the 
sale-deed got on the 3rd of April 1913 from 
one Kandasami Mudaliar in favour of 
Murugayi and for the purpose of meeting 

certain repairing charges. 

The 3rd defendant in this suit is the 
son of Sundarappa Iyer and he Avas ap¬ 
pointed by the plaintiff s father as guardian 
of plaintiff and executor of his Will. The 
3rd defendant’s father Sundarappa l 3 ’er 
filed 0. S. No. 184 of 1914 on the file of 
the District Munsif’s Court of Chidambaram 
on Exs. 8 and 8 (a) praying for a per¬ 
sonal decree against the 2nd defendant, 
Murugayi and against the 1st defendant 
to the extent of the family properties ; and 
he got an attachment before judgment of 
the properties now in dispute. 

The 2nd defendant and his Avife Muru¬ 
gayi executed a promissory-note for Rs. 3,434 
on the 7th of October 1911 in favour of 

one DandapaniVaidiarAAho filed O. S. No. 48 

of 1914 on the file of the Court of the Sub¬ 
ordinate Judge of Mayavaram Avhich was 
transferred to the file of the Temporary 
Subordinate Judge of Tanjore and num¬ 
bered there as O. S. No. 55 of 1914 to re¬ 
cover Rs. 4,439-9-0 the principal and inter¬ 
est due under the promissory note. He 
prayed for a personal decree against Muru¬ 
gayi and her husband, the 2nd defendant 
herein and the Ist defendant, their son 
Avas made a party in order to bind the 
joint family properties. He applied for 
attachment before judgment. A decree 
(Ex. P) was passed on the 22nd of Febru¬ 
ary 1915 for Rs. 4,271-2-0 with costs and fur¬ 
ther interest against the 2nd defendant 
herein and Murugayi personally and against 
the 1st defendant to the extent of the joint 
family properties. Execution was applied 
for by Dandapani Vaidiar and the sale of 
the properties was fixeds for the 20th 
of January 1916. The 2nd defendant 
herein who was the 1st defendant in that 


suit filed an application (Ex. Z) under 0. 
XXI, r. 83, C.P.O. praying for a postpone¬ 
ment of the sale for six months and for 
leave to effect a private sale or to mortgage 
the properties. It was alleged in the affi¬ 
davit (Ex. Z) that his wife Avas dead, that 
the properties Avere purchased by him 
benami in her name, that there Avere mis- 
understandings^between himself and his wife 
and that he Avas, therefore, not able to raise 
money to discharge the debts. On the 
20th of January 1916 the petitiou was dis¬ 
missed as it was not pressed. The proper¬ 
ties Avere brought to sale and sold. The 
1st defendant in this suit applied under 
O. XXI, r. 89, C.P.C. to set aside the sale 
and paid into Court a sum of Rs. 4,256-15-4 
being the balance of the amount due under 
the decree and the five per cent, of the 
purchase-money payable to the purchaser. 
The application is Ex. AA. Ihe affidaArit 
in support of the application is Ex. AA-1. 
It was filed by the 1st defendant herein Avho 
was the 3rd defendant in that suit, and 
he stated that his mother the 2nd defend¬ 
ant in that suit died, that the properties 
Avhich belonged to him and his mother 
were sold in Court auction on the 20th of 
January 1916 and the plaintiff himself pur¬ 
chased the moveable and immoveable pro¬ 
perties and that he had paid the balance 
due and the five per cent, of the purchase- 
money and wanted the sale to be set aside. 
The 2nd defendant herein, after his appli¬ 
cation (Ex. Z) was dismissed, did nothing. 
The amount paid into Court to set aside the 
sale under O. XXI, r. 89, Avas borrowed from 
the plaintiff in this suit under Ex. A executed 
by the 1st defendant herein. The mortgag^ 
deed recites that the properties belonged 
to his mother Murugayi who purchased 
and enjoyed them, that he is now in 
sion and enjoyment of the same and that 
he has borroAved Rs. 5,500 for the purpcse 
of getting back the properties which had 
been sold in execution of Dandapani 
dithan’s decree. The Subordinate Judge 
finds that out of the mortgage-money bor¬ 
rowed from the plaintiff a sum 
Rs. 4,629-11-4 was paid into Court to get 
back the properties as appears from ^ 
AA-3, and states that the properties whicli 
were worth Rs 12,000 were sold in execu¬ 
tion of Dandapani’s decree and were pur¬ 
chased by Dandapani himself for less than 
one-fourth of their market-value. 

Sundarappa Iyer applied to execute hii 
decree and to bring the properties to ealo 
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which had already been sold in execution finds that the Will, Ex. Y, dated the 2ik 1 of 
of paudapaui’s decree. The 1st defendant April lUld executed by the 1st defendant's 

heraia_ hied Ex. 9 objecting to the sale in mother was genuine and valid; so that if tlie 

execulitm and stated that the immoveable properties belonged to Alurugayi or if the 
properties under attachment belonged to plaintilf had advanced the money bona 
his mother, that he got them from her by a /'de without knowledge that Murugayi was 
Will, that the 2nd defendant herein who was only ahenomidor, he would be ju'otected 

the 1st defendant in that suit had no right under s. 41 of the Transfer of Property Act. 

to those properties, that they had been I have already given my reasons for hold- 
sold in execution of the decree in 0. S. that Murugayi was only a 
No. 55 of 1914, that he borrowed Rs. 5,500 . /pho next question is whether the plaint- 

and executed a mortgage of the pro- ifi is a bona jide lender without notice I 
perties on the 27th of January lOlO. do not think that the plaintiff is protected 
that out of the sum borrowed, Rs, 4,629-11-4 under s. 41 of the Transfer of Property Act. 
was paid into Court to set aside that sale I think the evidence sliows that the plaint- 
and_ that the properties should be sold ifi must have been aware of tliefact that 
subject to that mortgage. Exhibit 3 is Murugayi could not be tlie real owner of the 
the sale proclamation .n O. S. No. 184 of properties. Murugayi, her husband, and 
1914, and it states that there was a mortgage their children were all living in the house 
over the properties dated the 27th of January which is one of tlie items mortgaged to Jiim. 
1916 for Rs. 5, 500 in favour of Ivrishna- plaintilf in his evidence admits lliat 

swami Aiyarbut that it was subsequent to fie knows the 1st and 2nd defendants and 
theattachnient before judgment It appears Ifiat the 1st defendant is the son of the 2nd 
from Ex. IV that on the i6th of September defendant, and that the 2nd defendant had 
1916 items Nos. 1 to 17 of the sale proelama- money dealings with him. He admits that 
tion were sold to the plaintilfs Vakil in that in 1914 he got a transfer of the decree in 
suit for Rs. i,0l2. It appears from Ex. V S. No. 98 of 1910 on the lile of tlie Shiyali 
that the 2ad defendant herein applied to District Munifs Court in 2nd defendant’s 
adjourn the sale on the ground that he had favour which had been attached by Danda- 
arranged to raise money elsewhere but that pani in O. S. No. 55 of 1914. Though 
the 3rd defendant therein who is the pre- fi*^ says that he does not remember 
sent 1st defendant was unwilling to join *1- is clear from Ex XXII (a) that he 
in the petition and the petition was dis- filed a claim and that it was dismissed. He 
missed and the pi*operties were brought to says that when he took Ex. A, though he 
sale. kne\v of the existence of the 2nd defendant 

On the 12th of October 1916 the present 2nd he did not make any enquiries of him. He 
defendant agreed to sell the properties to also states that he knew that the 3rd defend- 

Sevagan Chetti the deceased 6th defendant ant s father had attached the properties at 
herein. ExhibitI(a)datedthel2LliofOctober Ihe time of his mortgage Ex. A and that 
1916 recites that the properties were purchas- fi^ saw all the deeds of sale and mortgage 
®d by him benami in the name of his wife in respect of the properties at the time of the 
Murugayi, that the properties were sold in mortgage Ex. A. It is, therefore, clear that 
sxecution of the decree in 0. 8. No. 184 I’ll® fact that some of the deeds were jointly 
of 1914 and that he received Rs. 2,400 executed by Murugayi and her husband 
for the purpose of setting aside the sale, ffi® 2nd defendant and that her husband 
^ appears from Ex. II that a sum of attested almost all the documents must have 
^3. 2,318-0-2 was paid into Court and that pot the plaintiff on notice; and tlie absence 
the sale was set aside on the 17th of October of any enquiry by him from the 2nd defend- 
1216. ant who was living in one of the houses 

The question, therefore, arises as to how mortgaged shows that the plaintiff had con- 
far on these facts the mortgage in favour structive notice, because if he had pursued 
the plaintiff is binding on the 5th and the matter further and made enquiries from 
oth defendants and the first question I have the 2nd defendant he would have been 
so consider is whether the plaintiff Krishna- told all the facts. It is also clear that he 
8Watni Iyer is a bona fide mortgagee from had notice both of Dandapani’s suit and 
the Isb defendant without notice of the of Sundarappa Iyer’s suit. He says that he 
lact that the Ist defendant’s mother was paid the money under Ex. A to set aside 
^^7 e ^ htnamular . The Subordinate Judge the Court sale. If he had made enquiries, 
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lie would have laiowii that there were dis- 
l)utes between the father and the son as 
regax’ds the title to the properties. It is 
clear from tlie evidence of the plaintiff’s 
7th witness Subbarama Iyer who admitted¬ 
ly negotiated the mortgage Ex. A that he 
must have known that the 2nd defendant 
was asserting that he was the real owner. 
He admits that he was the writer of Ex. 
XV, dated the 27th of January 1914, where 
it is distinctly stated that the properties 
mortgaged were purchased by the 2nd de¬ 
fendant benami in the name of his wife 
Murugayi. Plaintiff’s 8th witness Rama- 
chandra Iyer (3rd defendant) admits that he 
was an executor appointed under the plaint¬ 
iff’s father’s Will and that he knew the 
2nd defendant from 1912. He states that 
he did not know Murugayi before Ex. 
XII and how she acquired the properties. 
I find it difficult on the evidence to hold 
that the plaintiff when he lent the money 
for the purpose of paying it into Court to 
set aside the sale in execution of Danda- 
pani’s decree was ignorant of all that had 
happened before and lent the money bona fide 
believing that Murugayi was the real owner 
and that her husband the 2nd defendant 
had or claimed no interest in the properties. 

The question remains as to the relief, if 
any, to which the plaintiff is entitled on 
these facts. There can be little doubt on the 
evidence that the properties mortgaged were 
sold in execution of a decree to which the 
1st and 2nd defendants were parties and 
that but for the act of tlie 1st defendant 
in raising money from the plaintiff and 
setting aside the Court sale under O. XXI, 
r. 89, C. P. C., the properties would have 
been lost to the 2ud defendant who on the 
evidence is the real owner of the properties. 
The 2nd defendant wanted an order post¬ 
poning the sale and permission to raise 
monies to pay off the decree amount but 
his application was dismissed as the 1st 
defendant did not concur. He then did 
nothing and the Ist defendant claiming to be 
the real owner of the properties applied to 
set aside the sale under O. XXI, r. 89, C. P. 
C., and paid the amount due under the decree 
into Court. The result has been that not 
only has the liability of the 2nd defendant 
under the decree been satisfied but the 
2nd defendant and the transferees from him 
are now in a position to put forward their 
. claim to the properties on the ground that 
|.:Murugayi the mother of the 1st defendant 
rwaa 'oj& a b^namidar^ 
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Reliance was placed by the respondent’s 
Vakil on ss. 69 and 70 of the Contract Act 
but these sections "would not apply. It is 
clear that the payment into Court under 
O. XXf, r. 89 by the 1st defendant Avas hot 
made for the 2jid defendant but was made 
in the assertion of a hostile title and for the 
protection of the interests of the person, 
making the payment. The mere fact that 
the 2nd defendant Avas benefited Avill not 
be sufficient. 

In Ram Tnhul Singh v. Biseswar Lall 
Sahoo (4), their Lordships of the Privy 
Council obserA^e: “The question is not to be 
determined by nice considerations of what 
may be fair or proper according to the 
highest morality. To support such a suit 
there must be an obligation, express or 
implied to re-pay. It is well-settled that 
there is no such obligation in the case of a 
voluntary payment by A of B's debt. 
Still less will the action lie AA'hen the money 
has been paid, against the Avill of the party 
for Avhose use it is supposed to have been 
paid." 

It is thus clear that A\ hcre a person makes 
a payment in the assertion of a hostile 
title and for the protection of his own in¬ 
terests in order to save property Avhich he 
claims to be his from passing out of his 
hands the mere fact that the other party 
is benefited Avill not, if it is found 
that the person making the payment 
has no title, entitle him to be re-imbursed. 

In Fee?’am(//iat’a Aiyar v. Lakshmana Aiyo^ 
(5), it AVds held that the interest contemplated 
by 6. 69 of the Indian Contract Act is 
an existing interest Avhich the payment is 
intended to protect and not an interest 
Avhich is created by the payment itself, 
that s. 70 of the Indian Contract Act 
has no application where the person making 
the payment makes it for himself and not 
for the person against whom the claim for 
re-imbursement is made, and that s. 101 of 
the Transfer of Property Act does not 
create a security Avhere there Avaa no secur¬ 
ity before. In Sri Sri Sri Gajapathi Kristmi 
Chendra Deo Garu v. Srinivasa Charlu (6)* 
it was held that the test to bring the case 
under s. 70 of the Indian Contract Act is 
that a person should have in fact enjoyed 

(4) 2 I. A. 1.31; 23 W. R. 305; 15 B. L. B. 206; 3 
Sar. P. O. J. 477; 3 Suth P. C. J. 136 (P. C ). 

(5) 18 Ind. Chs. 247; 25 M. L. J. 312; M M. h. T. 

345 

(6) 20 lad. Cas. 445: 38 M. 235; 14 M. L. T. 20; 25 
M. L. J. 433; (1014) 31. W. K. W. 
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the benefit by accepting or adopting witli- 
out objecting to it and that it is not neces¬ 
sary that before the act is done by the other 
party an option must have been given to 
the person sought to be made liable of acr 
cepting or declining the benefit before the 
benefit is given. All the authorities on the 
subject have been reviewed by the learned 
Judges. The scope of s. 70 was also con¬ 
sidered inGopal^saviy lyenyarv. Nummachi 
Reddiar (7). In that case the plaintiff sued 
to recover monies paid by him for discharg¬ 
ing encumbrances on certain properties 
purchased by him. The sale to the plaint¬ 
iff was held not to be binding and was set 
aside against the defendants in the previous 
proceedings. Spencer, J , after a review of 
the authorities held that the plaintiff was 
entitled to irecover under ss (19 and 70 
of the Indian Contract Act monies paid by 
him for discharging encumbrances but that 
he was not entitled to a charge for the same. 
Devadoss, J., held that the plaintiff was not 
entitled to recover as he was a mere specu¬ 
lating volunteer and as he was aware that 
the sale to him conveyed no title. 1 agree 
with the view taken by Spencer, J.,but it will 
not help the plaintiff in the present case. 
Unless there is a charge in his favour he 
would have no relief against the 5th and 6th 
defendants who are purchasers from the 2nd 
defendant. 

The 1st defendant may have a claim for 
contribution as the decree was a joint 
decree but this again will give him no 
charge. 

If ss. 69 and 70 do not apply, the mere 
fact that a person setting up a hostile title 
discharges encumbrances which the other 
party was liable to discharge would of itself 
give no right. In Ammani Ammal v. Roma- 
swami Naidu (8), it was held that where 
the guardian of a minor purports to sell the 
minor’s property as the guardian's own pro¬ 
perty the mere.fact that part of the considera¬ 
tion for the sale went to discharge debts bind¬ 
ing on the minor would not cast on him an 
obligationof re-paying the debts found to be 
binding on him and discharged out of the 
purchase-money. Jn Bahvaiit Singh v. 
Rockwell Clancy (9j, it was lield that where 


74 lad. Oas. 416; 17 L. W. 251; (1923) A. I. 
(MO 392. 

57; 37 M. L. J. 113; 10 L. W. 3 
(1919) M. W. N 866. 

^ (9) 14 lad. Cas. 629; 34 A. 296; (1919) M. W. 

L. T. .344; 9 A. h. J. 509; 15 0. L. J. 43 
16 p, W. N. 577; 23 M. T.. J. 16; M «ora. L. It. it 
<19 I. A. 109 (P. 0.). 
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a person who was tlie manager of an un¬ 
divided family mortgaged property as if he 
was the full owner denying the right of 
the junior (members of the family, the 
alienee cannot claim to be paid back the 
portion of the mortgage money which went 
to discharge the debts binding on the junior 
members of the family. 

Reference has been made by Mr. Bhash- 
yam Aiyangar for the respondents to Bhag- 
wati Prasad v. Radha Kishen Sewafc Pande 
(10), where theirLordshipsof the Privy Coun¬ 
cil held that where a person lent nioney to 
the nominal purchaser of a proper!}' who was 
the agent of the real purchaser in order to 
purchase the property, there w’as a charge 
on the purchase-money so advanced. This 
decision was considered in Royzuddi Sheik 
V. Kali Nath Mookcrjee (11) and it was held 
that wliere a person who held a tenure 6c- 
nami for another executed a bond in favour 
of the landlord who knew that the penson 
executing the bond was only a henaniidar 
for arrears of rent it would not affect tlie ten¬ 
ure and that the landlord suing on the bond 
was not entitled to claim a charge on the 
land under the Bengal Tenancy Act. The 
learned Judges distinguished this case on 
the ground that there were no such equitable 
considerations in this case as those that 
arose in Bhagwati Prasad v. Radha Kishen 
Scwak Pa fide (10). 

The facts of the present case, liowever, can 
be distinguished from the cases I have re¬ 
ferred to and, in my opinion, entitle 
the plaintiff to a cliarge for the sum whicli 
went to set aside the sale under O. XXI, r. 
89. The decree was a joint decree against 
the 1st and 2nd defendants and the de¬ 
ceased Murugayi. It was on a promissory- 
note executed by the 2nd defendant, the 
real owner and Murugayi the henamidar. 
The sale was a sale that will bind both the 
real owner and the 6enawidur, and if the 
sale was not set aside the title of the real 
owner would have been extinguished be¬ 
cause the judgment-debtors were the 6c- 
naniidar and the real owner and wlietherthe 
properties belonged to him or to Murugayi 
the purchaser would have got an absolutely 
good title. 

It is clear that under the C. P. C. 
of 1908 title vests in the auction-pur- 
chaser from the moment of sale and that 
no confirmation is necessary. I need only 

(10) 15 A. 304: 20 I. A. 100; 6 Sar. P. 0. J. 7; 17 
lad. Jur, 320; 7 Ind. Dec. (n. s.) 911 (P. C.). 

(IP 33 C. 965; 4 C. D- J- 219. 
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refer to the decision of their Lordships of 
the,Privy Council in Bhawani Kumar v. 
Maihura Prasad Singh {12), where it was 
held that a sale in execution took effect 
from the actual date of the sale and not 
from the date of confirmation. A similar 
view was taken by a Full Bench of this 
Court in Annavajhula Venkatachellamayya 
Oaru V. Ramagirjee Neelakanta Girjee (13). 

As, therefore, title passed out of the real 
owner and the henaviidar at the Court sale, 
the setting aside of that Court sale by the 
1st defendant by payment of money into 
Court must be treated as a re-purchase by 
the 1st defendant and the mortgage to the 
plalintiff in so far as the consideration went 
to set aside the sale must be treated as 
money borrowed to re-purchase the pro¬ 
perties. In Malireddi Ayyareddi v. Adusu- 
milli Gopalakrishnayya (14) their Lord- 
ships of the Privy Council treated money paid 
by a puisne encumbracer to discharge a mort¬ 
gage arid to stave off proceedings being taken 
to bring the mort^ged properties to sale as 
purchase-money. It is also clear, that a 
benamidar is an agent or trustee for the 
real ow'nk’. In Gur Na'rayan v. Sheo Lai 
Singh (15), it was held that a benamidar re¬ 
presents the real owmer and so far as their 
relative legal position is concerned, is in 
the position of a mere trustee for him. Their 
Lordships of the Privy Council observe: 
“As already obseiwed, the benamidar has 
1^6 beneficial interest in the property or 
busiilfess that stands in his name, he repre¬ 
sents’ in fact, the real owner, and so far as 
their relative legal position is concerned, he 
is a Trie re trustee for him." 

In' the present case the properties -were 
sold iri execution of the decree against the 
real owner and the benamidar and there 
was no misconduct or default by the benami¬ 
dar which led to the sale. 

It seeiristo me that where a person in the 
positibn of an agent or trustee repudiates 


r -.{12) 16 Ind. Ca3. 210; 40 C. 82; IG C. W. N. 985; 
23 M. b. J. 311; 12 M. L. T. 352; (1912) M. W. X. 
244; 14 Bom. L. R; 1046; 16 C. L. J. 606; 39 I. A. 228 
(P. C.). 

(13) 43 Ind. Cas. 685; 41 M. 474; 23 M. L. T. 9; 
34 M, L. J. 156; 7 b. W. 179; (1918) M. W. N. 121. 

.. (14> 79 Ind. Cas. 592; 46 M. L. J. 164; 22 A. b. J. 
45; (1924) A. 1. R. (P. C.) 36; 19 L. W. 215; 26 Bom, 
b: R. U U. b. T. 1; 2 P. L. R. 99; 10 O. & A 
ICi. R. 259; (1924) M. AV. N. 290; 39 C b. J. 204; 47 M 
190; 28 0. \y. N, 1025 (P. C.). 

(15)49 Ind. 1; 36 M. L. J. 68; 17 A. L. J. 66* 
9 b W, 335; 23 0. W. N. 521; 1 V. P. L. R. (P. C) 

X-, 46 0. 5tt (P. 0.). ' 
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his character and re-purchases properties 
in his own name it is open to the real 
owner to treat such repudiation as a nullity 
and to claim that the properties are held 
by the benamidar in trust for him and the 
benamidar cannot treat the re-purchase as 
for his own benefit. But at the same time 
I can find no authority for holding that 
the real owner can get the properties free 
from the obligation to pay the money that 
was the consideration for the re purchase. 
Section 62 of the Trusts Act which deals with 
wrongful purchase by a trustee states that 
the beneficiary if he wants to have the 
property so purchased declared subject to 
the trust or re-transferred by the trustee 
should re-pay the purchase-money paid by 
the trustee with inteiest. Section 90 <vhich 
deals with advantages gained by a qualified 
owner similarly makes the holding of the 
advantage to be for the benefit of the other 
party but subject to re-payment of expenses 
properly incurred. It is obvious that but 
for the raising of the money on the mort¬ 
gage to the plaintiff the properties would 
liave been legally and effectively lost to 
the real owner. Applying, therefore, the 
law as regards purchase by agents or trus¬ 
tees of property which the principal or 
cesiui que trust can claim the advantage 
of, no case has been referred to us which 
decides that because the re-purchase was 
made by the agent or trustee in his own 
name it passed free of any obligation creat¬ 
ed on the property for the purpose of meet¬ 
ing the purchase-money in cases where 
the original sale was not brought about by 
any default of the agent or trustee and 
would be binding on the castui que trust. 

Where property is sold in execution of a 
decree against the real owner and the 
benamidar re-purchases the property or 
raises money for the purpose of setting aside 
the sale it seems to me to be contrary to 
all principles of equity and justice to 
hold that the real owner who took no steps 
to discharge the decree and who allowed 
the property to be sold could step in 
and claim the property free from any 
obligations tore-pay the money borrowed by 
the benamidar for the purpose of sfetting 
aside the sale. In the present case it is 
clear that the sale proclamation in the dec¬ 
ree to pay off which the 2nd defendant 
alienated the properties to the 5th and 6th 
defendants distinctly states that the Court 
sale was subject to the mortgage iri favour 
of the plaintiff and any- enquiry whicft 
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the 5th and 6th defendants ought to have 
made would have shown that tlie mortgage 
to tlie plaintiff was to set aside the sale 
under O. XXI, r. 89 in the other suit. But 
even if they had no notice it is clear from 
Srinivasa Raghava Iyengar v. Ranganaiha 
Iyengar (IQ) that where there is a charge on 
immoveable property a purchaser of the 
immoveable property although without 
notice of the charge takes it only subject to 
the charge. I think that the plaintiff in 
the present case is entitled to a charge for 
Rs. 4,029-11-4. If he is entitled to a 
charge it is clear that tliat chai’ge would 
bind the alienee from the 2nd de¬ 
fendant. I think the plaintiff is entitled to 
a mortgage-decree for Rs. 4,629-11-4 with 
costs and interest at si.K per cent, from the 
date of plaint to date of payment. I would 
modify the decree of the Subordinate Judge 
accordingly. The parties will pay and re¬ 
ceive proportionate costs throughout. Time 
for redemption three months from this date. 

Spencer, J.—I agree with my learned 
brother that on the evidence the 2Qd de¬ 
fendant was the real owner of the pro¬ 
perties which were purchased with his 
money henami in the name of his wife 
Murugayiand of items Nos. 2, 3 and 4 Avhich 
were purchased in the name of hiniself and 
his wife Meenakshi; and I think that the 
fact that the purchases in Murugayi’s name 
were not of one or two items but of the 
greater part of 2nd defendant's aciiuisitions 
negatives the theory of advancement : 
[Cf. Kerwick v. Kcrwick (3j]. 

Ido not find any justification for the 
learned Subordinate Judge’s opinion that 
the 2nd defendant grossly e.vaggerated his 
earnings in South Africa when he spoke 
of them as amounting to £ 50 or £ 60 a 
month. He ran a shaving saloon and open¬ 
ed a Railway Hotel during the height of 
the gold boom in Natal and the Rand and 
may easily have found those ventures very 
remunerative. 

The circumstance that he mortgaged 
some of the lands that he had piirchased 
for the occasion of his daughter's mar- ■ 
riage does not in the least disprove his story 
of the manner in which he earned the capi¬ 
tal that he invested in land. 

As regards the plea of estoppel, there is 
evidence that the 2nd defendant transferred 
a decree to plaintiff (Ex. XXH) and the 
plaintiff preferred a claim petition when ■ 

lad. Caa 963; 80 M. h, J. CIS; 23 M. b. T^, 
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the decree was attached before judgment 
upon Dandapani Vaithiyan's suit and it was 
dismissed {Vide Ex. XXII (a)). The plaint¬ 
iff must have been aware of the circum¬ 
stances of 2nd defendant’s family, as it ap¬ 
pears from his admissions in the witness-box, 
and there can be no estoppel in favour 
of a paity who knows the truth. 

The mortgage-suit must, therefore, fail 
except in respect of a sum of Rs. 4,629-11-4 
which went to pay off the sale of the pro¬ 
perties in favour of Dandapani. The 1st 
defendant, as reversionary heir of 2nd 
defendant, was sutTieiently interested in the 
preservation of the property to be entitled 
to redeem it under s. 91 of the Transfer of 
Property Act, or to apply to have a Court 
sale set aside under O. XXI, r. 89, C. P. 0. 
He was entitled to an equitable lien for 
the amount of the money so utilised [see 
observations in Bhagwan Singh v. Muhani- 
mad Mazhar Ali Khan (17) and Rajaii of 
PittapHV V. Secretary of State (18) and a. 32 
of the Indian Trusts Act.] He acted neither 
speculatively nor officiously in paying 
money that 2nd defendant was bound as 
well as himself to pay. The plainUff, hav¬ 
ing obtained an assignment of 1st defend¬ 
ant’s rights through the suit mortgage- 
deed (Ex. A) is entitled to recover the 
amount b)^ way of charge on tlie redeemed 
properties [vide Narayana Kutti Goundan 
V. Pechiammal (19)]. There is no bar of 
limitation here, as there was in Gopalasamy 
Iyengar v. Nummachi Reldiar (7), as the 
present suit has been instituted on 19th 
April 1918 and the sale was sot aside on 
3lst January 1916. I agree with the modi¬ 
fication of the lower Court’s decres pro¬ 
posed by ir.y learned brother. 

V. N. V. 

N. H. Decree modified. 

. (17) 23 Ind. Cas. 339; 36 A. 272 at p. 276; 12 A. L. 
J. 391. 

(1«) 25 Ind. Cas. Tfi."; , 16 M. L. T. 375 at p. 380. , 

(19) 15 Ind. 0 .\ 9 . 2t6; 36 M, 426; 11 M. L. T. 174; 
(1912) M. W. N. N. 353; 22 M. L. J. 361. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1118 of 1924 

July 31, 1924. 

Present:— Justice Sulaiman. 
iV M BIK A P R AS A D—Pl ai nti ff— 

Appellant 

VCTSHS 

ilADHO PRASAD— Defendant — 

Respondent. 

Hindu J^aw - Fetn^le ownei', aliemitinu bif -Pay¬ 
ment of secured debts. 

Under the Hindu Law a female owner wljo repre¬ 
sents the whole estate for the time heinp is bound 
to manage it to the best of her ability. She must 
be allowed reasonable latitude in the exercise of her 
powers provided she does not act unfairly towards 
the reversioners. So long as there are outstanding 
debts which are a charge on the estate and which 
bind the estate and which cannot be got rid of by 
the reversioners without payment, it is her discretion 
to decide whether she should pay them off or not 
It is not incumbent on a transferee from her to 
establish that some dire consequences would have 
ensued if these debts had not been discharged I p 86S 
col. 2.J 

Bandhu Uani v. Rant Kishun Sonar, 73 Ind. Cas. 

1010; 21 A. L. J. 35-1; (1923) A. 1. R. tA.) 535, distin¬ 
guished. 

Second appeal against a decree of the 
Subordinate Judge, Mirzapur, dated the 
11th April 1924. 

Mr. Shambhu Nath Cliaubc, for the Apnel- 
lant. 

JUDGMENT. —This appeal arises out 
of a suit brought by a grandson to set 
aside a sale-deed executed by his deceased 
mother who held the property as the otily 
daughter. The only question before the 
Courts below was whether there was legal 
necessity and justification for the sale-deed 
Both the Courts have found that this 
was so and accordingly dismissed it On 
the findings of the lower Appellate Court 
the plaintiffs mother executed the sale- 
deed in order to jjay off a debt which 
had been raised on the properly hy her 
own father, Avho was the last male owner 

of the estate, and to pay off certain debts 

previously raised by her for the purpose 

of maintaining and supporting the nresi^Tit 
■plaintiff himself and for the purchase of 
seeds, etc., for needs which have been found 
to constitute legal necessity. In mv onin 
ion the findings of the lower 

Court really dispose of the appeal com 
pletely. 

It is, however, urged on behalf of thn 
appellant that the findings are insufficient 
inasmuch as there is no finding that ther 
Avas pressing necessity. It is urged ibot 

tte previous debts were debts on mortgages 
TTith possession and there is no find&| 
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that the mortgagee was demanding payment 
or that there was any urgency about their 
discharge. 

Reliance has been placed on the case of 
Bandhu Ram V. Ravi Kishun Sonar { i ). It 
is to be noted that in that case it was the 
father (who did not represent the whole 
estate for the time being) who had execut¬ 
ed certain sale-deeds in lieu of a con¬ 
sideration, the bulk of which formed a 
mortgage-debt which was not to fall due 
[ till long after the sale-deed. The pay¬ 
ment was thus premature. On the other 
hand in the present case it was the Hindu 
daughter, who represented the entire estate 
for the time being, who thought it neces- 
saiy to discharge these old debts which 
were due. The payments were in no sense 
premature. It seems to me that a female 
owner as she represents the whole estate 
for the time being is bound to manage it 
to the best of her ability. She must, there¬ 
fore, be allowed reasonable latitude in the ’ 
exercise of her powers, provided she does 
not act unfairly towards the reversioners. 
®o.^ong as there are outstanding debts 
which are a charge on the estate and which 
bind the estate and which cannot be got 
nd of by the reversioners without payment, 

It is her discretion to decide whether she 
should pay them off or not. I do not think 
that it is further incumbent on the trans¬ 
feree to establish that some dire conse¬ 
quences w'ould have ensued if those debts 
had not been discharged. 

I accordingly dismiss this api)eal under 
O.XLI, r. 11. 

Appeal dismissed. 

(1) 73 Ind. Cay. 1010; 21 A. L. J. 351; (1923- A. 1. 

R. 'A.) 535. 


madras high court. 

Civil Appeal No. 212 op 1922. 

July 9, 1924. 

Present: —Mr. Justice Kamesam 
and Mr. Justice Reilly. 

PARIGI VENKOBACHARLU— 
Defendant No. 1—^Appellant 

versus 

SAMJI RADHABAYAMMA and others 
—Dependants Nos. 2 and 3 and 
Pfaintipf—Respondents. 

^Cin7 Procedure Code {Act V of IDOS)^ ». 9^ 
pindings implied nor emMied in decree^ 

Jippeal hy fttecesoful pnrtpy vhetktr /i«. 
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fil’o ueitb^r iiec«'‘33ai ily implied nor 
embodied in the decree have no operative force and do 
not constitute res judicata between the parties and a 
successful party cannot appeal mereU’ against such 
findings, [p, 869, col. l.J 

^ where a suit for partition was dismissed but find- 
ings were recorded on certain issues raised between 
tne defendants inter se : 

/feW, that an appeal by one of the defendants against 
such findings was incompetent, [p. 870, col. 1.1 
Aiianapj^ ^amtnJarj/ Co., Ltd. v. /C/t/ncir Xare.ih 
Warayan 80 Ind. Cas.827; 47 M. L. J. 23; (1924) 
M I-* R fioi; ol C 6.U; 35 

1 ^ *23; 29 C. \V. N 34; 20 

^ C ) 137; 23 A. 

XT Midnapu?* ZeminJari Co., LtU. v, 

Roy, 64 IdcI. Cas. 231; 48 C. 460; 14 

h ?5 279; (19221 A. I. R. (P. c.) 241; 

48 I. A. 49 (P. C.). relied on. 

Ranganntham Chettii y. Lale.^hmii .\mmal, 21 Ind. 

2“- 15; 25 M L. J 379; U M. L. T. 189; .1913. M. 

\r‘*?‘ ?o ; kjishua Xaid'i v. krhlinaMnii 

Waufu 52 Ind. Cas. 34; 9 L. AV. 180; (1‘UO) .M. W X 

<; 26 M. L. ZBS; 36 M. L. J. 611 and Muthu Pilhii v. 
l «^Ty#a Chariar, 60 Ind. Cas. 397; 12 L. \V 277 
distmguished. 

Appeal against a decree of the Court of 
Subordinate Judge, Anantapur, in 
O. S, No. 6 of 1920 (O. S. No. 51 of 1918 on 
® of the District Court of Bellary). 
Messra. L. A. Govindaraghava Iyer and 

lant Iyer, for the Appel- 

The Advocate-General and Mr A^ S. 

for the Respondents. 

JUDGMENT* —The 1st defendant is 
the appellant in this appeal. The appeal 
rela .es to findings on certain issues which 
were raised as between 1st defendant on 
the one hand and 2nd and 3rd defendants 
on the other. The plaintiff sued for parti¬ 
tion and the suit was dismissed. The 

appearing for defendants 
♦Ik A ^ ^ raises a preliminary objection 

hat no appeal lies. He argues that the 
nnainga now complained against by the 
ppellant Are not necessarily implied in 
ihe decree nor are they embodied in the 

have no operative force. He 
oot be res judicata 
ftMii ♦ appellant has no right to appeal 
against si^h findings when the decree is 
a ^cree dismissing the suit. 

Vakil for the appellant 

V r!./ Ranganatham Chetty 

Naidn V V Rama Krishna 

Mu^t (2) and 

Pillm V. Veda Vysa Chariar (3). In 

( 1 ^ 13 ) 

25^it. L (1919; M. W. N. 7; 

. (11 ftft V ®®i 33 M. L. J. 641. 

(3) 60 Ind. Cas. 397; 12 h. W. 277. 
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tlie first of these cases, llie decision In tiic 
first suit on a point arising between the 
defendants was necessary for the dismissal 
of the plaintiffs suit. The matter was, 
therefore, res judicata in the later suit and 
the defendant (in the first suit) against 
whom the Court decided ought to have 
appealed. This decision does not help tlie 
appellent except to this extent, that, for 
an appeal to lie, it is not nece.ssarv that 
tlie finding sliould be actually embodied 
in the decree. In the present case, the Issue 
No. 7 could well have been left undecid¬ 
ed, by the Bub-Judge, if he so chose, and 
he could^ have dismissed the plaintiff’s suit. 
The decision on the genuineness of the 
u ill is not necessary for the dismissal of 
the plaintiff’s claim. The fact that the 
Sub-Judge refused to expunge the issues 
hfis really no bearing on the matter. At 
the time he decided to retain it, it was 
impossible to say how the suit would have 
ended. We think the Sub-Judge (lisallowed 
the costs of the 1st defendant, becau.se lie 
thought he instigated the suit and not 
because of the findings on the issues. The 
case in Rama Krishna Noidn v. Krishna- 
sami Naidu (2) contains observations about 
the application of Run Bahadur Singh v, 
Lucho Koer (4) which are opposed to the 
view of this High Court in other cases, e. g., 
Kelu Xambiar v. Chathu Namhiar (5). 
Whatever difficulties there may be in 
reconciling Rama Krishtia Xaidu v. 
Krishnasami Naidu (2), ivith the latter 
case in which it was held that where, the 
decision is one based on a finding not 
necessary for the decision of the suit, the 
finding is not res judicata, and in applying 
it to a case between plaintiff and defend¬ 
ant, those difficulties do not present them¬ 
selves in this case which is a case of co¬ 
defendants. It may be that the case in 
Run Bahadur Singh v. Lucho Koer (4) and 
Krishna Behari Roy v. Banwari Lall Roy 
(6) can be reconciled not on the ground 
suggested by Sadasiva Iyer, J., in Rama 
Krishna Naidu v. Krishnasami Naidu (2) 
in that Run Bahadur Singh v. Lucho Koer 
(4) should be confined to a case where the 
finding is contradictory to the final decree 

(4) 11 C. 301; 12 I. A. 23; 4 Sar. P. O. J.6D2; 9 Ind. 
Jur. 202; 5 Ind. Dec. (s. s.) 960 (P. C.). 

(5) 53 Ind. Cas. 258; 9 L. \V. 81; 25 M. L. T. 66; 
(1919) M. \V. N. 34. 

(6) 1 C. 144; 25 W. R. 1; 2 I. A. 283; 3 Sar. P. C. J. 

559; 3 Suth. P. C, J. 213; 1 Ind. Dec. (n. b.) 03 
(P. C.). „ . 


e • 


^’0 RAJAl^I KANTA lAfl V. RAJA fiALA DA9t. 

in the case, l)ut on the ground that in ject-matterof the si 
Krishna Behari Roy v. Banivari Lall Roy, It.1*5 the entire vak 
(6;, an appeal and a second appeal were 

preferred against the finding, argued thatL^rslutlSrpai 
Without any objection and the appellant of the plaintiff is raif 
having chosen to insist on a decision is such a questior 

boand by it. This view is supported'by 
MJdnapur Zamindary Co., Ltd. v. Kumar pay ad m/or?m''Coifri 
Naresh Narayan Roy, (7) and Midnaptir that ho claims, but th 
Zemindari Co., Ltd. y.Xarcsh Xarayan Roy tion andthe jurisdicti 
(8), where the Privy Council observe that 
the nndings in the earlier suit would not In exceptional case« 
be res judicata. In the present case, the to interfere in revi 
matter is stronger for the appellant as the LP-H72, col. 2.] 
finding is between co-defendants. In Muthu A cannot £ 

Pillaiv.VedaVysa Chariar (3), Sadasiva hiSf 
Iyer, J., held that the matter was 7*65 j-itdicata mining a question p 
because there was an appeal against the way he cam 

finding in the first case.' It was not be- the meaning of a Si 

tween co-defendants. . . refuses jurisdiction i 

\Ve are, therefore, of opinion that there may interfere in revi; 
is no decree against the 1st defendant— 
either express or implied— against which it Case-law referred t* 

is his duty to appeal and the appeal is. Rule against an 
therefore, incompetent. On this ground Additional Distri 
Ave dismiss the appeal with costs on the , the 3rd March 192 
one-fourth scale as no notice of objection No. 6 of 1924 afl 
was' given by the respondent subject to ordinate Judge 
the minimum rule. .TannonT io9a iJ' 
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ject-matter of the share which is to be jjartitioned. 
It is the entire value of the property which deter-, 
mines jurisdiction and not the value of the share which 
the plaintiff claims in the property. The mere fact 
that in a suit for partition a question as to the title 
of the plaintiff is raised and it is necessary to deter¬ 
mine such a question before a partition can be direct¬ 
ed would make no difference to the suit being one for 
partition. In such a suit the plaintiff may be liable to 
pay ad valorem Court-fees upon the value of the share 
that ho claims, but the suit will still bo one for parti¬ 
tion and the jurisdiction of the Court would be deter¬ 
mined by the value of the entire property which i® 
sought to be partitioned, [p. 871, cols. 1 & 2;p.'872, coll.] 

In exceptional cases the High Court has jurisdiction 
to interfere in revision with interlocutorv orders# 
Lp. 872. col. 2.] 

A Judge cannot assume ns a matter of law that 
which in fact has no existence in law and so give 
himself jurisdiction. He cannot by wrongly deter¬ 
mining a question gii'e himself jurisdiction and in 
tlie same way he cannot by a wrong determination of 
the meaning of a Statute deprive liimself of the 
jurisdiction which properly belongs to him and if ho 
refuses jurisdiction in such a case the High Court 
may interfere in revision and set the matter right. 
[ibid.l 

Case-law referred to. 


V. N. V. 

Z- K. ! Appeal dismissed. 

(7) 80Ind. Cas. 827; - 1711 . L. J. 23; (1924) A. I. R. 
(P. C.) 144; 26 Bom. L. R. 651 ; 51 O. 631; 35 M. h. 
J. 169; (1924) M. W. N. 723; 29 C. W. N. 34; 20 L. 
W. 770; 51 I. A. 293; L. R. 5 A. (P. C.) 137; 23 A. L. 
J. 76{P. C.). 

(8) 64 Ind. Cas. 231; 48 0.460; 14 L. W. 205; 30 
M, A. T. 279; (1922) A. I. R. (P. C.) 241; 48 I. A, 49 

CP. c.). 


CALCUTTA HIGH COURT. 

Civil RiiLB 345 of 1924 . 

July 2, 1924. 

Present :—Justiqe Sir Ewart Greaves, 
Kt., and Mr. Justice Chakravarti. 

RAJANI KANTA BAG— Plaintiff— 

Petitioner 

vei^sns 

RAJA BALA DASf and others— 
Oppo.site Party. 

Civil Procedure tjoie (Act V 0 / 1008), s. ll.5~ 
Court Fees Act i^VII of 1870), Seh. II, Art. 17 (O) — 
SuiU Valuation Act (VII of 1887), 3 . 8-Partition 
sHit'^furisdiction, value for purposes of, how deter- 
Tjiined—InUrlocutory order^- fierision—IIiuh Court 
interference by. ' 

^Ortinarily a suit for partition is triable by the 
.Which,is <ibmi)eient to try a suit valuad at the 
wire Taltae of the pro^ty and not merely the sub- 


Rule against an order of the Court of the 
Additional District Judge. Howrah, dated 
the 3rd March 1924, in Miscellaneous Appeal 
No. 6 of 1924, affirming that of the j3u1>- 
ordinate Judge, Howwah, dated the 5tli 
January 1924, in Title Suit No. 66 of 1923. 

Baibws Mohendra Nath Roy and Apurbd 
Charan Mukerji, for the Petitioner. 

Babu Baranashi Basi Mukherji, for the 
Opposite Party. 

JUDGMENT. 

Chakravartl, J.— This Rule was ob¬ 
tained by the plaintiff calling on the de¬ 
fendants to show cause why an order of the 
Subordinate Judge of Howrah, dated the 
5th of January 1924, affinned in appeal ^ 
the District Judge on the 3rd March 19K 

should not be set aside or any other order 
should not be passed by this Court os to 
this Court may seem fit. The facts out of 
which tliis application arises are these. - 

The plaintiff in the plaint filed by him 
alleged that he was entitled to a 4-aDJ^8 
share of the family properties along with 
some of Ihe defendants. The- plaintiff 
furllier alleged that he was in ixissession 
but that a cloud had been thrown uf on bis 
title on account of a certain suit previously 
instituted and also on account of sb 
erroneous record in the Record of 
The plaintiff on establishment of his title 
prayed for partition of the family properties 
which he valued at Re. 2,5C0. The plaint¬ 
iff paid a Court-fee of Rs. 20 for partition 
and also paid ad valorem Court-fee upon 


[851 0.1923] 


RAJANI KAS*TA BAG V. RAJA BALA DASl, 



the 4-anna3 share of the property under 
partition. It appears that the defendants 
objected to the trial of the suit by a Sub¬ 
ordinate Judge on the ground that the 
value of the suit both for jurisdiction and 
for Court fees u’as, under s. 8 of tlic Suits 
Valuation Act, triable by a Muiisifand not 
by a Subordinate Judge. The learned 
Subordinate Judge gave effect to that con¬ 
tention of the defendants and directed 
that the plaint be returned to be filed 
in the proper Court. There was an appeal 
b}’’ the plaintiff but on appeal the order of 
the Subordinate Judge was upheld. Then 
the plaintiff moved tliis Court for revision 
of the order. It was contended by the 
learned Vakil for the petitioner that as 
this was.a suit for partition the jurisdic¬ 
tion of the Court should be determined 
by the value of the entire property and 
not by the value of the share claimed in 
the suit. It is quite clear that ordinarily 
a suit for partition is triable by the Court 
which is competent to try a suit valued at 
the entire value of the property and not 
the subject-matter of the share which is to 
be partitioned. It is not necessary to quote 
many cases on this point. The case of 
Bidhata Rai v. Ram Chariter Rai (1), the 
case of Kirty Churn Milter v. Aunath Nath 
Deb (2) and the case of Lala Bhagwat 
Sahai y. Rai Pashupati Nath Bose (3) are 
authorilies which show that it is the entire 
value of the property which determines 
jurisdiction and not of the share which the 
plaintiff claims in the property. Now if 
it were a simple suit for partition there 
could be no question that the suit is 
triable in the present case by the Sub¬ 
ordinate Judge and more specially so, as 
the, plaint as it was presented by the 
plaintiff contained a clear statement that 
the plaintiff was in possession of tlie pro¬ 
perty. , But it appears in the present case, 
ou the objection of the defendants a 
question was raised as to whether it was a 
simple suit for partition or whether it was 
? suit really fora declaration of the plaint¬ 
iffs title and also his rights to joint posses- 
Bion and then a suit for partition when 
such title and possession are established. 
Ihs piere.fact that in a suit for partition a 
CLuestlpnas to the title of the plaintiff is 
I’.dised-and it is necessary to determine such 
ft qus.stion before a partition can be direct- 


I 12 0. W. N. 37; 6 C. L. J. G31; 3 M. L. T. 3.1 
(8) 8 0. 757; 11 C. L. R. 05; 4 Ind. Dec. (;n. 9 ) m 

0) 10 0. 581; 3 a b’ J. 257, 


ed would make no difference to its being 
a partition suit. In the case of Mohendro 
Choudra (Janguli v. Ashiitosh Ganguli (4), 
it was held, to quote the \yords of their 
bordsliips; "Jt may be that to decide the 
question, what property is in the posses¬ 
sion of one member as a member of a joint 
family, other questions will have to be 
tried; but if the plaintiff is entitled to have 
the property partitioned upon a ten-rupee 
stamp, the fact that the enquiry will be a 
long and difficult one does no^ affect the 
queslion of the stamp that will have to 
be paid for it”. But it seems to us that 
in tlie present case, the plaintiff had to 
e.stablish his title and had to establish his 
right to joint })ossession, whicli was denied 
before he could seek partition of the pro¬ 
perty ill suit. In that case the position 
would be as was laid down by their Lord- 
ships in the case of Churn Mitter v. 

Aunath Nu!k Deb (2) that the plaintiff 
would be bound to pay ad valorem Court- 
fee upon the value of the share that he 
claimed. Sir Richard Garth, C. J., in deli¬ 
vering the judgment of the Court said as 
follows: “If the plaintiflt’s.suit had been to 
recover possession of, or establisli his title to, 
the share which he claims in the property, 
he must have paid an ad valorem stamp- 
fee upon the value of that share. But, as I 
understand, he is already in possession 
of his share, and all that he wants is, to 
obtain a partition, which is merely, as ex¬ 
plained by the learned Judges in the case 
of Rajendro lxillGossamiv. Shama Churn 
Lahori (5) to ‘change the form of his enjoy¬ 
ment’ of the property, or, in other words 
to obtain a divided, instead of an undivid¬ 
ed share." Here as I haye already stated 
the suit as originally framed was one in 
which the plaintiff asserted that he \V9S in 
posse.s8ion of the properly. Therefore the 
plaint as framed, was clearly one for 
partition and was unquestionably triable 
by the Subordinate Jud^e. It was pn the 
defendant’s plea that the plaintiff was not 
in possession and that it was really an 
attempt to establish title and then to ohUm 
possession bv partition, that the plaint¬ 
iff has paid Court-fee ad valorevi on the 
value of his share. Therefore it seems to 
U3 that so far as the Court-tees are con- 
oerned all that eould possibly be tiemanded 
has been paid by the plaintifr. Then a 


o 20 C 76'^ at p. 7G5; 10 lad. Dec, (K. s.) 514. 
1 4 C L. R. 417; 5 C. 188;- 4 Ind, Jur.,573; 2 
^.209; 2Ind, Dec. (n. s.) 730. 
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queation arises wlietlier the case is to he 
tried by the Subordinate Judge or by the 
Muusif. In our opinion, the Munsif would 
have no jurisdiction to entertain the suit 
so far as tlie claim for partition is concern¬ 
ed, It has never been doubted that a 
plaintiff can, in apartition suit, if necessary, 
establish liis title and his riglit to joint 
possession and then if his title is good, 
demand in the same suit possession, not 
joint possession but possession by partition. 
If this is so, the jurisdiction of the Court 
would be determined by the value of the 
entire property which is sought to he par¬ 
titioned. It was contended by the learned 
Vakil showing cause as lias also been held 
by the Courts below that where an aJ 
valorem Court-fee is paid under Sch. If, 
Art. 17, cl. 6 of the Court Fees Act] 
the jurisdiction of the Court according 
to the Civil Suits Valuation Act, s. 8, would 
be the same as the valuation for the Court- 
fees. Tha,t, undoubtedly, Avould be so, where 
the suit is of a simple character and of the 
character contemplated by that Article 
of the Court Fees Act. But. where the suit 
is not a simple suit contemplated by that 
Article but is a suit for partition then the 
Article applicable W'ould be Art. 17, cl. (6;. 
Therefore, in a case like this, in our 
opinion, s. 8 of the Suits Valuation 
Act has no application. We tnink, there¬ 
fore, that the learned Subordinate Judge 
erroneously refused jurisdiction to try the 
suit. The learned Vakil for the opposite 
party argued that assuming that the Sub¬ 
ordinate Judge and the District Judge w’ere 
wrong it is not a case in which we should 
interfere in our revisional jurisdiction. We 
think that it is a fit case in which the Court 
not only ought to but should interfere in 
revision. It may be conceded that ordinarily 
this Court does not interfere with interlocu¬ 
tory orders in a suit. But the cases show 
that in a fit case this Court would interfere 
In the case of Yatindra Nath Chowdhary v 
Hari Charan Chowdhary (6), Mr. Justice 
Mukerji m dealing with an objection 
similar to the one now raised by the learn¬ 
ed Vakil said as follows: ‘‘We may add 
that it was faintly suggested on behalf of 
the opposite party that this Court is not 
competent to grant relief, even if satisfied 
that the order of the Subordinate Jud<»e 
is erroneous and unjust. We are not pre¬ 
pared to take such a restricted view of the 

(6) 26 tnd. Oas. 954; 20 0, L. J. 426 at p. 433. 


jurisdiction of this Court to grant relief, 
in the exercise either of our revisional 
powers or the power of superintendence 
vested in this Court by the Indian High 
Courts Act, 1861. Instances are by no 
means rare where, in very exceptional cases, 
this Court has interfered and set matters 
right by the reversal of interlocutory orders" 
and their Lordships referred to a number of 
cases in support of that view. But in the 
present case there is a further distinction 
in favour of our interference in these pro¬ 
ceedings. It appears that the result of the 
decision of the learned Subordinate Judge 
resulted in his refusal to entertain and try 
the suit and although a preliminap^ ques¬ 
tion as to whether the Court has jurisdic¬ 
tion or not was a question which had to 
be determined by interpreting certain 
sections of the Court Fees Act and of the 
Civil Courts Jurisdiction Act still the result 
of that decision is either exercise or 
refusal of jurisdiction. In this view, I am 
supported by clear authority in the case of 
Sheo Prasad Burtgshidur v. JRam ChvndcT 
HariBux (7), where Mr. Justice Woodroffe 
in the course of his judgment at page 341* 
said as follows: “Reference has also been 
made on this point to a decision.* 
Maharaja of Burdwan y. Ap'urha Krishna 
Boy (8). This was also a case of refusal 
to exercise jurisdiction and all that the Court 
held was that it was immateripl that such 
refusal was made upon a mis-apprehension 
of the true effect of the statutory provision 
on the subject. This appears to me to be 
obvious. The decision rests on the well- 
known principle that a Judge cannot assume 
as a matter of law that which in fact had 
no existence in law, and so give him¬ 
self jurisdiction. He cannot by wrongly 
determining a question give liimself juris¬ 
diction and in the same way he cannot 
by a wrong determination of the meaning 
of the Slaliile deprh'e himself of the 
jurisdiction which properly belongs to him, 
and if he refuses juri»dictic|n in such a 
case, the High Court may interfere, whe¬ 
ther the question has been rightly or 
wrongly decided by him." This is exactly 
the case here. The Courts below, as I have 
already stated, upon an erroneous inter¬ 
pretation of the. provision of the Court 
Fees Act and also Civil Courts Jurisdiction 
Act came to a wrong conclusion that the 

(7) 23 Ind. Cas. 977; 41 C. 323. , _ 

(8) 10 Ind. Cas. 527; 35 Q. W, N. 872:14 C. h. J.jg; 

♦Page of 41 C.—[JJd-l 
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suit was uot triable by the Subordinate 


Judge. We think, therefore, that this is 
a case in which this Court should inter¬ 
fere and accordingly, we make this Rule 
absolute with costs, set aside the orders 
of the Subordinate Judge as affirmed by 
the District Judge and direct that the 
case be tried by the Subordinate Judge in 
accordance with law. 

We assess the hearing-fee in this Rule at 
two gold mohurs. 

Gpeaves, J.— I agree. 

2 K. Rule made absolute. 


MADRAS HIGH COURT. 

Civil Appeal No. 140 of 1923. 

August 21, 1924. 

Present: —Mr. Justice Ramesam and 

Mr. Justice Reilly. 

KATTAMANCHI KRISHNA REDDI- 
Dbfendant No. 2— Appella.nt 

US 

THOLA RAMAKRISHNAYYA SETTY 

alias RAMAKRISHNAN, by his agent 
QANGOJAMMA— Plaintiff— 

Respondent. 

Madras Revenue Recovery Act (II of 186I,\ it. ft?— 
Sale of Minor's Estates Regulation (X of IS.fl), 
_ Regular course of inheritance," whether includes 
survivorship—Minor owner, unregistered, whether nro- 
tected. 

Tht Madras of 'Minor'a Estates Regulation. 18.11, 
applies to all minor owners of pronertv whether rejjris- 
tewd or not. fp. 874, o.d. 1.1 

The expression “by the regular eouiHe of inherit- 
iftS? 1 j Madras Sale of Minor’s Estates Kegulatitm. 

property taken by wav of survivorship, 
ii/nrf.] ‘ 

Ihe effect of s. 63 of the Madras Revenue Recovery 
ACM8 to leave the rights conferred on minors Itv Iho 
Madms bale of Minora Estatea Regulation. 1831, 
whether they are technically land-holders or not, un¬ 
affected by the Act. [p. 874, col. 2.] 

Ap^al against a decree of the Dis- 
1922 Ouddapah, in O. S. No. 30 of 

Mr. A. Krishnaswami Iyer, for the Ap¬ 
pellant. 

Kwp ^ ^ Srinivasa Gopalachary, for the 

JUDGMENT. 

SnA J.— In this appeal, the 

appellant and the 
filoA respondent. The suit was 

vilio J Ihe sale of the shrotriem 

for Vasudevapuram in May 1911. 

thfcf revenue, void on the ground 

1 was made during plaintiff's minor 


873 

ity and, therefore, opposed to Regulation 
A of lb31. 

The plaintiff alleged that the villa"6 
originally belonged to the plaintiff's farndy 
as joint family property and that it fell 
to plaintiff’s father's share in a partition 
When the father died in 1905, the plaintiff 

became sole owner, 2nd defendant ad¬ 
mitted that the village belonged to the 
joint family consisting of plaintiff's father 
and others but denied the partition and 
that the plaintiff became the sole owner 
in 1905. The first issue was framed with 
reference to tJiis plea. 

?l6ln appeal, he wishes to argue that the 
property did not belong exclusively to 
plaintiff's family. According to his present 
suggestion, the plaintiff's family owned 
only 3 14 share in the village‘and the 
appellant filed new documents to substan¬ 
tiate his plea. Having regard to his ad¬ 
mission in the written statement, we do not 
think this plea should be allowed to be 
raised at this stage. We say nothing on 
the merits of this plea. 

The partition must be found to be true 
as plaintiff’s first witness whom we see no 
reason to disbelieve proves it. 

The next point argued is that the sale 

is not void. The argument consists of two 

parts, (Ij that Regulation X of 1831 does not 
apply, (2) the operation of the Regula¬ 
tion is partly cut down by s. 53 of Act II 
of 1864. 

Taking up the first point, the appellant’s 
contention is that s. 2 of the Regulation 
applies only to cases wliere the minor 
owner obtained the property “ by regular 
course of inheritance” and this does not 
include cases of survivorship in a joint 
family. In the present case the village 
was not plaintiff’s father's self-acquisition. 

I think s. 2 itself throws sqme light on 
the words ‘regular course of inheritance.’ 
The word ‘ accession ’ occurring at the end 
of the section seems to Jiave been used ill 
the same sense as ‘inheritance.’ This is not 
an unnatural use of the word [vide ‘inherit’, 
inheritance and inheritor in Stroud’s Judi¬ 
cial Dictionary and my judgment in Siva- 
rama Aiyarv. Gopala Krishna Chetliar (1) 
referring to Watkins v. Frederick (2)]. 

The word ‘ inheritance ’ occurs in Regu¬ 
lation IV of 1882 (preamble), Regulation 

0) 82 Ind. Oaa. 1041; 47 M. L. J. 337; ^925) A I 
R. (M.)88. ■ 

(2) (1865) 11 H. b. 0.358; 145 R. U. 237; 11 E R 
1371. 
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V of 1834, (s. 3) and Regulation III of 1802 
(s. lO) and it is dillicult to hold in these in¬ 
stances that ‘inheritance’ does not include 
the taking of proj:)erty by survivorship; I 
think it is a fair inference that in s. 2 of 
Regulation X of 1831, the "word is used in 
the same general sense. 

It is next contended that s. 03 of Act II 
of 1864 saves the operation of Regulation X 
of 1831 only in respect of minor land-holders. 
In the present case, the village was not 
registered in the name of the plaintifl's 
father or plaintiff and the plaintiff is not 
a minor land-holder. But the words in 
the sentence are “ Minors and other dis¬ 
qualified land-holders.” The ‘minor’ includes 
registered and unregistered owners and 
this may be the reason why the word 
‘ other ’ is used with reference to disquali¬ 
fied land-holders. No doubt the results 
would have been the same even if the 


• 

that the sale was held while ho was a 
minor for arrears which accrued after his 
accession to the property and was, therefore, 
in contravention of Regulation X of. 1831. 
For defendant No. 2, the transferee of the 
auction-purchaser, it is contended that after 
the enactment of the Madras Revenue Re¬ 
covery Act, 1864, the special protection 
given to minors by Regulation X of 1831 was 
preserved only by s. 63 of the Act and 
that in that section the word ‘minors’ in¬ 
cludes only minor land-holders and plaintiff 
is not a land-liolder within the meaning 
of the Act, never having been registered 
as such. I agree with Mr. Srinivasagopala- 
chari who appears for the plaintiff, that 
‘minors’ in the phrase “Minors and other 
disqualified land-holders ” in s. 63 cannot 
be treated as equivalent to “minors and 
other disqualified land-holders” so as to 
make the word ‘minors’ mean “minor 


word ‘ other ’ is omitted, but the two parts 
of the phrase would have been overlap¬ 
ping. We have not got ‘ minor and other ’ 
but ‘ minors ’ and we do not see any 
reason to cut down the natural meaning of 
the words as they stand. It seems to me 
that the object of the words beginning 
with ‘ in respect of ’ was to compendiously 
refer to the subject-matter of Regulation 
V of 1804 and X of 1831 so far as it was 
pertinent. 

In Saminatha Aiyar v. Govindasami 
Padayachi (3), the Regulation was applied 
to a minor whose name was not registered. 
It is true that the ground of the decision 
was that the Government ought to find out 
the correct heir of the deceased person 
and the responsible officer should enter his 
name in the proper register. Whatever 
the ground may be, it must be conceded 
that the decree is inconsistent with the 
appellant’s contention based on s. 63 of the 
Revenue Recovery Act. In Sanagapally 
Lakshmayya v. Intoory Bolla Heddy (4), it 
is not clear whether the 1st defendant's 
name was registered or not. 

1 am, therefore, of opinion that Regula¬ 
tion X of 1831 applies to all minor owners 
of property whether registered or not. 

The appeal fails and is dismissed with 
costs. 


Reilly, J.— I agree that the appeal 
must b6 dismissed. Plaintiff succeeded 
before the District Judge on the ground 


(3) 45Ind. Cas. 595; 41 M. 733; (191S> ftf. \v if 409- 
8L. W.i7;34M.L.J.536(?. B.). ' ^ ^ 

W 26 M. 385. 


land-holders.” The effect of s. 63 in my 
opinion is to leave the special rights con¬ 
ferred on minors by Regulation X of 1831, 
whether they are technically land-holdera or 
not, unaffected by the Act. 

We have, therefore, to see whether 
plaintiff comes within the protection of R^ 
gulation X of 1863. It is admitted that his 
right to the property in question is that 
of the last surviving member of the joint 
family of his father and himself. Can it 
be said within the words of the Regula¬ 
tion that the property “ descended to him 
by the regular course of inheritance ? ” 
Strictly those words are far from appro¬ 
priate to property taken? by survivorship, 
which has not really descended to plaintiff. 
and to which he is not heir. But I agree 
with my learned brother that it is pro¬ 
bable that in 1831, when the true incidents- 
of survivorship were less cleai’ly recognised 
than now, those who enacted Regulation 
X of 1831 intended the words quoted to 
include property taken by survivorship 
by a minor who was the last surviving ^ 
member of a joint family. The property 
of such a minor would need protection no 
less than that of a minor w'ho took 
heir. Moreover the use of the word ‘acces¬ 
sion ’ at the end of the sentence points 
to something not confined strictly to ^ i 
heritance by an heir being intended. I ^ 
agree that the sale was in contravention ■ i 

of the Regulation and that the appeal must | 
be dismissed with costs 
v. N. V. 


Appeal 
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CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees 
Nos. 2053 OF 1922 and 12 of 1923. 

July 21, 1921. 

Present :—ilr. Justice Suhrawardy and 

Mr. Justice Duval. 

In No. 2053 of 1922. 

PRAMATHA NATH MUKHERJKE 
AND OTHERS— Defendants Nos. 1, 2 and 3 — 

Appellants 

versus 

ANUKUL CHANDRA BANERJEE— 
Plaintiff and JOGESH CHANDRA 
MUKHERJEE and others—Defendants — 

Respondents. 

In No. 12 of 1923. 

AMAR CHANDRA BANNERJEE— 

Defendant No. 23—Appellant 

versus 

PRAMATHA NATH MUKHERJEE 

and others—Plaintiffs—Respondents. 

Hindu Law —Endowment— \Vill, construction of—. 
Shebaitship, devolution of—Gift to unborn persons, 
validity of—Devolution n/shehailehip, variation in — 
Directions as to management, whetherceasetoOe opey-atire. 

A Hindu testator Ly his Will, made- a gift of 
certain properties to an idol anrl appointed his wifo 
and his three brothers shebaits an<i as to future 
shebaits made the following provision : “When you 
all have ceased to be, he who shall be of the Hindu 
pursuation and senior in age, amongst your legal 
heirs shall have the management of tlu property:" 

Held, (1) that the shebaitship was a hereditary 
oiRce ; [p, 877, col. 2.J 

(2) that the provision a.s to the appointment of 
future shebaits being in the nature of a gift to 
unborn persons failed and the shebaitship reverted to 
the heirs of the founder, on the death of the lieirs of 
the shebaits mentioned in tlic Will wlio were in 
existence at the time of the deadi of the testator, 
[p. 879, col. 2.] 

Gopal Chunder Bose v. Kartick Chunder Dcy, 29 
C. 716 (P. C.), Gnanasambanda Pandara Sannadhi v. 
Velu Pandam, 27 I. A. 09; 2.T M. 2 71: 1 C. W. N. .T29; 
2Bom. L. R.597; 10 M. h.J. 29; 7Sar. I». C. J. 671; 

8 Ind. Dec. (.v. s.) 501 (P. C ), Kunjamoni Dasi v. 
Nikunja Behary Das, .T2 Ind. C’as. 823; 20 C. W. 

3H; 22 C. L. J. 401, followed. 

Bisseswar Prasanna Sen v. liUajahnii Prasanna 
Sen, 3 C.li. J. OOo, Mathura Xathv. J.akdii Xarain 
Ganguly, 75 Ind. Cas. 435; 50 C. 126: H921) A. I. K. 
(C.) 63, liavilrahma Chatterjee v. Kediir Xath lianer- 
Jtt, 72 Ind. Cus. 1026; 36 C. L. J. -178; (1923) A. I. R. 
(0.) 60, Jatindra Mohan Mondal v. (ihancsi,am 
Chaudhury, 72 Ind. Cas. 1019; 50 C. 206; 36 C. L. J. 
423; (1923) A. I. R. (C.) 27. Vidya Varutki Thirtha 
Swami'jal V. Balusanii Ayyar, 65 Ind. Cas. ICl; IH I. 

A. 302; 44 M. 831; 26 C. W. N. 537; 11 M. I.. J. 310; 
Up2I)M. W. N. 410; 3 U. P. L. R. (P. C.) 62; 15 L. 

W 78; 30 M. L. r. 66; .3 P. L. T. 215; 21 Horn. L. R. 
629; 20 A. L. J. 497; (1922) A 1. U. d*- C.) 123 (P. C). 

distinguished 

The direetions as to management of an endov/ment 
do not cease to b3 operative simply because the 
original provision as to devolution of shebaitship ceaazs 
to operative, owing to its being varied, [p. 83!, 


V, ANUKUL CHANDRA. 875 

i^Oase law discussed.) 

Appeals against the decrees of the Second 
Additional District Judge, 24-rarganas, 
dated the 14lh of July 19^2, affirming those 
of the Subordinate Judge, Fourth Court 
of that District, dated the 29lli of Julv 
1921. 

In S. a. No. 2053 of 1922. 

^Mr. B. Chakravnrti, Babus Mohendra 
Nath Roy, Barannshibashi Muk'hcrjee and 
Krishna Lai Banerjee, for tlie Appellants. 

Babus Ram Chandra Majumdar, Khitis 
Chandra Chaherhutty, Rishindra Nath Sar- 
kai\ Ramaprosad Miilchcvjee, Someswar 
Mukherjee and Gopendra Krishna Banerjee, 
for the Respondents. 

In S. a. No. 12 of 1923. 

Babus Bro;o Lai Chakerbutiy, Rupendva 
Kumar Mitter, Bijan Kumar Mukherji and 
Dharmadas Set, for the Appellant. 

Babus Baranashibasli i Mukherjee, Krishna 
Lai Banerjee, Khitis Chandra Chakrararti 
and Rama Prosad Mukherjee, for the Re¬ 
spondents. 

In S. a. No. 2053 op 1922. 

JUDGMENT. —This appeal has been 
argued at great length and with great ability 
and earnestness on both 5(ides, but we do 
not regret the time occupied as the argu¬ 
ments at the Bar have been of great assis;- 
ance to us. 

Tlie facts which have given rise to the 
present case and several previous cases 
are that plaintiff’s mother’s fatlier, Ram 
Kamal Alukherjee, who died on the 1st 
August 18-15, shortly before liis death, viz., 
on the -Ith February 1845 executed a Will 
by which, after providing for various an¬ 
nuities and legacies, he made a gift of 
certain valuable properties to an idol kSri Sri 
Gopal Jiu and appointed his wife Barada ■ 
Sundari Devi and his three brothers 'Ram 
Kumar, Madhusudan and Chandra Mohan 
Mukherjee shebaits of the endowment. As 
to future shebaits, he made the following 
provision :—“ When you all have ceased to 
be, he who shall be of the Hindu pursua- 
lion and senior in age.amongst your legal 
heirs shall have the management conferred 
upon him.” We do not refer here to other 
provisions of the AVill which will have to 
be considered in tlieir proper places. This 
Will has been a fruitful source of litigation 
and after the death of each shebait the 
assistance of the Courts has been sought 
for the construction of the Will. It appears 
tjiat of ijie four shebaits appointed under 



the Will Madhusudhan was the last to 
hold the shebaitship. In 1863 when 
Madhusudhan was acting as shebait three 
of his sons Ashutosh, Mritunjoy and Aghore 
instituted a suit against him and certain 
transferees from him and impleaded in the 
suit all the heirs of the original shebaits — 
Jogeswar, son of Ram Kumar, Kamini, 
daughter of the testator and Barada Sundari, 
and Damayanti, Avidow of Chandra Mohan. 
The suit was for construction of the 'Will, 
for declaration of trusts created thereunder 
and for having the unauthorised alienations 
of the trust property declared inoperative. 
Kamini, the daughter of the testator and 
mother of the present plaintiff, denied the 
genuineness of the Will and further 
urged that it did not create any valid 
endoAvment. The Principal Sudder Amin 
who tried the suit decreed it in full, hold¬ 
ing that the Will was genuine, that it 
created a valid religious endowment and 
that the transfers Avere null and void. On 
appeal by Kamini and one of the pur¬ 
chasers, this decree Avas affirmed by the 
High Court on the 15th May 1865. There 
Avas no further dispute till 1879 AA-hen 
Madhusudhan died. Then Kamini, the 
mother of the plaintiff, instituted a suit in 
the First Court of the Subordinate Judge 
at Alipore for the construction of the Will, 
for the determination of the nature and 
extent of the interest of the idol Gopal 
Jiu in the estate of the testator, for the 
appointment of a proper person as shebait 
and for other reliefs. All the then existing 
heirs of the original shebaits Avere made 
parties to the suit. The Subordinate Judge 
passed a decree in the suit by which he 
dismissed Kamini's claim for possession 
of the properties by right of inheritance. 
He declared that the entire property of 
Ram Kamal had vested absolutely in the 
idol and appointed Ashutosh the eldest son 
of Madhusudhan as shebait, Damayanti 
Avidow of Chandra Mohan and the senior 
member in age having AA’aived her right to 
act as shebait. Kamini preferred an appeal 
from the decree of the Subordinate Judge 
to the High Court which allowed the appeal 
and held that there wad no valid endow¬ 
ment, that the Will created a religious 
charge on the properties and that there 
was a devise of the surplus proceeds for 
the benefit of the heirs of the testator and 
his brothers. The matter was taken in 
appeal to the Privy Council and in 1888 
their Lordships of the Judicial Committee 
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reversed the decision of the High Cour^ 
holding that the question relating to the 
construction of the Will and the nature of 
the dedication Avere res judicata hy virtue 
of the decision in the suit of 1863. They 
further held that Asutosh had a preferential 
right to shebaitship. The decision of the 
Judicial Committee is reported sitb namine 
[Kamini Debi v. As\itosh Mxikerji (p]. Soon 
after th e decision of the Privy Council Asuto.sh 
died on the 23rd August, 1888. Damayanti 
Avho had previously Avaived her right to 
shebaitship in favour of Asutosh now laid 
claim to the office and as Kamini resisted her 
claim, she commenced an action in 1888, for 
construction of the Will and for the appoint¬ 
ment of herself as shebait or of any other 
suitable person if her claim aa'bs disallowed. 
All the heirs of the original shebaits then 
living Avere made parties to the suit. 
Kamini and Aghore Nath one of the sons 
of Madhusudhan disputed her right and 
each claimed the office. The Court of 
first instance held that Damayanti was 
disqualified as she had once waived her 
right and appointed Kamini io the shebait¬ 
ship. On appeal, the First Appellate Court 
agreed in dismissing the claim of Damayanti 
but held that Aghore Nath had the pre¬ 
ferential title to the shebaitship, Dama- 
yanti appealed to the High ^ Court which 
held that she being the senior in age among 
the heirs of the original shebaits was entitled 
to the shebaitship despite her previous 
Avaiver. Damayanti accordingly held the 
office till her death in 1905, when both 
Kamini and Aghore came forward to 
claim succession to the shebaitship. Kamini 
brought a suit in 1906 for declaration of 
her preferential right to shebaitship against 
Aghore and the present appellant who are 
Aghore’s brothers and succeeded in her 
claim up to the High Court. There were 
several litigations betAveen her and Aghore 
and his brothers but Kamini held the 
shebaitship till her death in 1916. She was 
succeeded in the office by Aghore who acted 
as shebait till his death in 1918. Upon 
Aghore’s death the present controversy 
arose. On Aghore’s death no one among 
the heirs of the testator and his brothers 
was left who was alive at the time of the te^ 
tator's death, all the parties to this suit 
having been born after that event. Plaintiff, 
thereupon, instituted the present suit for 
declaration of his right and that of his 

il) 15 I. A. J59; 16 C. 103; 12 Ind. Jur. 410; 5 
Sar. P. C. J. 246; 8 Ind. Dec. (n. a.) 68 (P. CJ. 
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brother (defendant No. 23) to the shebait- 
shtp of the idol on the ground that on the 
death of all the persons living at the time 
of the death of the testator the office of the 
management of the endowed property revert¬ 
ed to the heirs of the testator. He further 
prayed that if the above contention was 
overruled he should be appointed as ahebait, 
being senior in age among the heirs of the 
original shebaits. This latter claim has 
been dismissed as it has l)een found that 
the plaintiff is not senior in age to defend¬ 
ant No. 1 and we need not consider it any 
further. As regards the plaintiffs first 
contention both the Courts below have 
given effect to it and decreed the suit. 

The defendants Nos. 1 to 3 have appealed 
and it is contended on their behalf that the 

view of the law taken by the Courts below is 
erroneous. Some other points have l)eeii 
raised which we will consider later, but the 
main (juestion on which the decision of this 
appeal hinges is whether the principle of 
Jaw enunciated in the caseof -lotendromoluni 
Tagore, v. Gnendromohun Tagore (2) and 
extended to an hereditary office and endow¬ 
ment by 07<a nasambanda Pandara^Sayinadhi 
r Po-ndaram {Z) and now finnly estab¬ 
lished, that the gift to an unborn person 
19 invalid and contrary to Hindu Law, 
IS applicable to the office of skebaitship. 

It is first argued that this question is 
affected by the principles of res judicata in 
view of the previous litigations to which the 
plaintiff’s mother Kamini was a partv. It 
IS said that the ill of Kam Kamal lias 
been construed on several occasions special- 
ly by their Lordships of the Judicial Com¬ 
mittee in Kamini Debi v. AsutoshMulcerji (1) 
who at page 116* of the report observe that it 
was decided in the suit of 1863 that "the Will 
was wholly valid and passed the entire estate 
f,® , It is argued that the words 

wholly valid" must be taken to mean that 
all its provisions are valid including the 
devolution of the skebaitship in persons 
unborn at the time of the testator’s death. 
Ihe questions, raised in the suit of 1863 

•n were that the dedication was 

itlegal and invalid and that at the most it 
created a religious charge on the secular 
properties of the testator and their Lord- 

/o?®T ^'bat in that suit it was decided 

ISO Va ‘‘b 0 B. L R. 377; 18 W. R. 

2 Suth. P. c. J. 692; 3 Sar. V. C. J. 82 (P. C) 

T en, 23 M. 271; 4 0. W. N. 329; 2 Bom. 

fc ’^ 29; 7 Sar. P. C. J. 671; 8 Ind. 

ijecjN. 8.) 591 (P. 
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that the Will bequeathing the properties to 
the idol was valid to the whole extent of 
the^ bequest and that the idol took the 
entire estate. Tlie present question was not 
under consideration either in the suit of 
lb63 or of 1880, there was no issue on this 
point and there was no decision express 
or implied of this question. In fact the 
present controversy had not then arisen 
and there was no occasion or necessity for 
considering it. The dispute for tJie'first 
time arose in 1918 after Aghore's death. 
'» e ma} note that the Will does not express¬ 
ly say that the shebaitship will also de 
volve on the heirs of the original .shebaits 
not in existence then. It contains a general 
provision that the office shall devolve on 
the heirs of the shebaits appointed under 
the U ill. Plaintiff claims that this provi¬ 
sion has now been exhausted and the 
.shebait.shipwiW henceforth follow the estate 
of inheritance. 

It is next contended to distinguisJi tJie 
decision of tbe Judicial C’umrnittee of the 
Privy Council ii\ Gnanasamhanda Pandaru 
i^annadhiv. VelaPandaramiZ) thattheoffice 
oishebait in the present case is not heredit¬ 
ary inasmuch as the condition of appoint¬ 
ment. is that the succe.ssion to the office 
depends on seniority of age and not on 
heirship to any particular person. The 
argument is ingenious but not sound Tlie 
shehaxt succeeds to the office because he is 
heir to one of the four original trustees. 
The appellants for instance claim to be 
appointed shebaits because they are the 
sons of Madhusudhan. The testator laid 
down two qualifications for the skebaitship— 
heirship to one of the original trustees and 
seniority in age. The Will expressly says 
that the skebaitship shall devolve on the 
of the first shebaits. It is possible 
that immediately on the death of a shebait 
his son may not succeed to the office not 
being senior in age, but it is equally pos¬ 
sible that he may happen to be senior in 
age and succeed his father on the latter’s 
death. In our judgment it cannot be said 
that the skebaitship in the present case is 
not a hereditary office. 

The next point raised is that as no 
emolument or interest in property is 
attached to the office in this case it is 
not within the rule of Gnanasamhanda 

Pandara Sannadhi v. Vela Pandaram (3). 
The facts of that case properly scrutinis¬ 
ed will show that the office there did not 
carry vrith it any pecuniary interest. la 
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fact the Government had taken charge of 
the temple and the endowment and sub¬ 
sequently released them in favour of Vein 
Pandaram grandfather of the plaintiff in 
that case. That Vein executed an agree¬ 
ment by which he undeitook to do the puja, 
keep tiie temple in repairs and pay the 
Government Revenue. There is no mention 
of the manager making any profit out of 
the management. In their judgment the 
Judicial Committee have nowhere referred 
to the peculiar character of the hereditary 
office there which attracted the operation 
of the rule in Jotendramohun Tarjorc v; 
Ganendromohun Ta(jorc(2). They hold that 
Art. 124. Limitation Act, applied to the 
case and then observe that the rule in 
Jotendramohun Tagore v. Ganendromohun 
Tagore (2) applies equally to an liere- 
ditary office as to a gift. Article 124 of the 
Limitation Act prescribes the period of 
limitation applicable to a suit for the 
recovery of an hereditary office without 
making any distinction between an office 
carrying personal benefit and one which 
has no gain attached to it and which the 
learned Counsel for the appellants calls 
“bare trusteeship." We have not been re¬ 
ferred to any authority either in the texts 
of the Hindu Law or in decided cases that 
there exists in law any difference between a 
so called "bare" trusteeship and a trusteeship 
carrying emoluments. It is, however, argued 
that there are three kinds of endowment; (l) 
where the whole propertj’’ and its income are 
devoted to the idol; (2) where properties are 
dedicated to the idol but a portion of the 
usufruct is given to beneficiaries including 
the shebait ; and (3) where secular property 
is charged with expenses of the worship 
of the idol. It is submitted that the en¬ 
dowment in the present case belongs to the 
first class, and, as held by the Judicial 
Committee in the case of Vidija VarlUh^ 

Thivtka Swamigalv. Balusami Ayyar (4), 
a shebait is a mere manager and has no 
right or estate in the endowed property 
and, therefore, the law of gift to ah unborn 
person should not be applied in the case of 
shebait. This argument virtually invites 
us to revise the correctness of the decisions 
of the Judicial Committee in Gnanasam- 
handa Pandara Sannadhi v. Vein Panda¬ 
ram (3) as also in the case of Gopal 
(4> 65 Ind. Cas. 161; 48 I. A. 302; 44 M. 831; 26 
Q. W N. 537: 41 M. L. J. 346; (1921) M. W. N. 449; 

3 U. P. L. R (P. 0.) 62; 15 L. W. 78; 30 M. L, T. 66; 

.3P, UT.24V, 24 Bom. L. R. 629; 20 A. L, J. 497: 

J198?} A. T, a. (P, C.} 123 C.J. 
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ChunderBosev. Kartick Chunder Dey (5), 
which we are incompetent to do. The case 
oi Gopal Chunder Bose y. Kartick Chunder 
Dey (5) affords a .valuable guide for the 
determination of the present controversy 
as the facts of that case are to a great 
extent similar to those of the present case. 
There a Hindu testator created an en¬ 
dowment and directed that shebaitship 
should be held by his wife, after her death 
by his son and after his death hy the 
testator’s daughter and her husband and 
their male children. It was held that on 
the death of the last surviving son of his 
daughter, the succession to shebaitship fail¬ 
ed and the shebaitship reverted to the heirs 
of the testator. The arguments pressed in 
this case were also advanced in Gopal 
Chandcr Bose v. Kartick Chunder Dey (5). 
The Division Bench of this Court, whose 
decision was approved and upheld by the 
Judicial Committee, observed as follows: 
“It was contended before us for the re¬ 
spondent that we are not dealing with an 
actual bequest or gift of immoveable pro¬ 
perty, but only with the appointment of 
persons to superintend and manage the 
pagoda. It would appear, liowever, from 
the observations of their Lordships of the 
Judicial Committee of the Privy Council 
in the case of Gnanasambanda Pandara San¬ 
nadhi V. Velu Pandaram (3) that the rule 
in Jotendromohun Tagore v. Ganeyidio- 
vwhun Tagore (2) is applicable to a here¬ 
ditary office and endowment as well as to 
immoveable property." This, in our judg¬ 
ment, supplies a conclusive answer to the 
appellant’s contention. 

This being the view we take of the de¬ 
cisions of the Privy Council and the law 
laid down by it, it is not necessary to refer 
to the several cases of this Court to which 
the learned Counsel for the appellants has 
drawn our attention in support of hia 
argument. But we propose to refer briefly 
to a few of them which apparently favour 
the appellant’s contention. The first caseia 
Bisseswar Prasanna Sen y. Bhagabati Pra- 
sanna Sen (6). In that case a Hindu Will 
provided that the senior in age among 
the lineal descendants and heirs of the 
testator was to take charge as shebait of 
the trust property dedicated to the worship 
of an idol. It was contended that possible 
and not actual events must be taken into 
account and that following the rule lA 


(5) 29C.716 (P.-C.), 
(6J 3 0. U J. 696, 
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JoUndramokun Tagore v. Ganendromohnn 
Tagore (2) and Gnanasambanda Pandora 
Sannadhi v. Vein Pandaram (3), the 
gift was bad ah initio as the senior 
in age amongst the lineal descendants 
might not be in existence at the death 
of the testator. It was in short argued 
that as the beciuest would fail at a future 
time the whole of it is bad in law includ¬ 
ing the bequest in favour of persons living 
at the testator’s death. The learned Judges 
held that it is not so and that such direc¬ 
tions are common enough in Hindu Wills 
and they did not think that there was 
anything contrary to Hindu Law in the 
provision. The parties in that case were 
all alive at the time of the testator’s 
death and the judgment of the Court so 
far as it related to the validity of the be¬ 
quest between the parties to the suit is 
quite correct. But if the learned Judges 
intended to hold that the bequest in favour 
of unborn persons was also good they 
went beyond the scope of the suit and their 
observation must be regarded as obiter 
dictum and in conflict u'ith the law as laid 
down by the Privy Council. But as one 
of the Judges who decided this case Mac- 
lean, C. J., was a party to the case of Gopal 
Chunder Bose v. Kartick Chunder Deg (5), 
It may be fairly presumed that the learn¬ 
ed Judges meant to hold that the bequest 
as between the parties to the suit was 
valid and binding, and it was not bad 
because at some future time it might fail 
for illegality. 

The next case on which reliance is placed 

is Mathura Nath v. Lakhi Narain Gan- 

u testator had cmpower- 

6d her widow to appoint a shebait in suc¬ 
cession to her. She appointed a person 
Who was not inexistence during testator’s 
lifetime. The contention was that accord¬ 
ing to the rule in Jotendromohun Tagore 
V. Ganendromohun Tagore (2), the be- 
nuthorising the widow to appoint a 
fMaxt who possibly might no be in exist- 
tne time of the testator’s death is 
Illegal The learned Judges lield that that 
Ule aid not apply in that case. Richardson, 

giving his reasons why 
^drO'hiohun Tagore v. Ganendromohun 

npply observes that 
Piw*i niight have empowered the 

instead of the widow to ap- 
V mt a ahebait and the choice in that case 

j^p)'75 Jnd; Cm. 435; 50 C, 426; (1924} A, I, K. (C.) 


need not have been restricted to persons 
living at the time of the testor’s death. The 
ratio of that decision is that where appoint¬ 
ment to shebaitship is to be made by 
nomination the rule of law governing direc¬ 
tion? in a Will for appointment of an unborn 
person designated or of a designated class 
will not apply. 

In Rambrahma Chatterjee v. Kcdar Nath 
Banerjce (8), the question was whether 
daughter's sons of the founder who ivere not 
in existence at his death were entitled to 
.share in the 6/iOf/or oifering to the idol. 
It was held that share in the bhog not 
being interest in property is not suljject 
to the rule in Jotendromohun Tagore v. 
Ganendromohun Tagore (2). 

In Jatindra MohanMondalx.Ghanesynm 
Chaudliury (9), an annuity was given by 
the testator to his daughter and absolute¬ 
ly to her son who was not then born. 
The learned Judges held that an annuity 
may be given to an unborn person under 
the Hindu Law, 

We are of opinion that none of the cases 
cited by the learned Couinsel for the appel¬ 
lants has any bearing on the present ques¬ 
tion. The learned Judge of the Court of 
Appeal below remarks that the office of 
shebaitship in this case carries willi it 
the right to hold and manage properties 
belonging to the idol and so the appoint¬ 
ment as shebait maybe said to create an 
interest in immoveable property. I’liis view 
is not without justification. It is suggest¬ 
ed by the respondent that a sullicient profit 
is left to the shebait of the idol. This is 
possible considering the frequent scramble 
for the office since the death of the testator. 
But we express no opinion on this point. 

After a careful examination of the 
authorities we have arrived at the conclusion 
that after the death of Aghore the bequest, 
so far as it provides that the iierson senior 
in age among the heirs of the first shebait 
should be appointed shebait, fails and we 
hold on the authority of Gopal Chunder 
Bose V. Kartick Chunder Dey (5) and Kuji- 
jamani Dasi v. Nikunja Behary Das (10) 
andothercases that the shebaitship reverts 
to the heirs of the founder Ram Kamal 
Mukherjee. It is not disputed that the 
plaintiff and the defendant Xo. 23 are the 

(8) 72 Ind. Cas. 102G; 3G C. L. J. 478; (1923) A I 

R. {C.)60. ■ • 

(9) 72 Ind. Cas. 1019; 50 C. 266; 36 C. L J 42fi- 

(1923) A. I. R. (C.) 27. ’ 

(10) 32 laa. Cas. 823; 20 C. W. TJ. 314; 22 0. L. J 

404. * 
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]ieirs of Ram Kanial. 

Lastly it is contended tliat, as the idol was 
established by the mother of Ram Kamal 
who founded the present endoAvment for 
the worship of that idol, according to, 
Hindu Law, the succession to the shebait- 
shij) of the idol which would include the 
management of the properties endowed by 
Ram Kamal, should descend to the heirs 
of Ram Kamal's mother and reliance is 
placed for this view on the case of Anandu 
Chandvd Clialcmvarti v. Broja Lai Singh 
(11). Hence the defendants Nos. 1 to 3 
being the heirs of Ram Kamal’s mother 
are entitled to the shebaitship in preference 
to the plainliif. This point was not taken 
in either of the Courts below nor does 
it appear to have been mentioned in the 
pleadings. As determination of this question 
depends upon questions of facts we do not 
think we will be justified in allowing the 
appellants to take it at this stage and as 
Court of Second Appeal we are not in a 
position to consider it. We may mention 
one fact to show that we are not compe¬ 
tent to deal with this matter. Tliere is 
no evidence that the idol was consecrated 
by Ram Kamal’s mother. In the transla¬ 
tion of the Will which is to be found 
in the report of the case of Kamini 
Dthi V. Asutosh Mukerji (1) cer¬ 
tain vernacular words have been trans¬ 
lated as “Thakur Gopal Jiu consecrated by 
my mother.” We have looked into 
the Bengali document and we do not find 
that there is any word there meaning 
'mother’ but there is the sign ‘Ishwar’ which 
may indicate God or a dead person. The 
appellants say that Ram Kamal’s mother 
was dead at the time of the Will; the re¬ 
spondent denies it and there is nothing in 
the Will to show that she was dead at that 
time. In these circumstances we are un¬ 
able to allow the appellants to raise 
this point in second appeal. 

In the view we have expressed this 
ap[)eal fails and is dismissed Avith costa to 
the plaintiffs. 

A cross-appeal is filed by the plaintiff 
against the order in the decree of the First 
Court confirmed by the decree of the 
Additional District Judge whereby his 
and his brother’s possession of the shebait- 
ship and pro;^erty is declared to be sub¬ 
ject to the rights of the defendants and 
|nembers of the family of the original she- 
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bait to reside in the Kidderpore house to 
repair it if necessary, to get maintenance out 
of the offerings to the idol and to enjoy 
certain other rights. 

Appeal No. 12 of 1923 is filed by the 
pro forma defendant No. 23 the brother of 
the plaintiff against this declaration. 

In cross-appeal it is urged on behalf of 
the plaintiff on the principle of Jotendro’ 
mohun Tagore v. GanendromohunTagorel^) 
that these provisions have lapsed since 
1880 and anyhow cannot enure to the 
benefit of the younger members, not in exist¬ 
ence at the time the testator died. 

It is urged both by the appellants (defend¬ 
ants Nos. 1-3 in the lower Court) and by some 
of the pro forma respondents (defendants 
Nos. 12-15 and 16-22) that this matter WM 
already decided by the Privy Council in 
restoring the order of the Subordinate 
Judge in the case between the predecessors 
of the parties reported as Kamini 
Debi V. Asutosh Mukerji (1) as in that 
matter the Subordinate Judge had held 
that these provisions in the Will were 
valid. The property is that of the idol 
and the shebaits get no property for their 
exclusive use by virtue of their office. The 
property is with the idol and the direction 
in the Will as to how the income shall be 
spent is not bad. In deciding this point 
in the suit of 1880 the learned Subordinate 
Judge said: 

“It is contended for the plaintiff that those 
persons only who were bom at the time of 
the testator’s d eath, are entitled to main¬ 
tenance from the estate, and not those who 
Avere born afterAA^ards. This contention is 
based on the principle laid down in Jo/eTuiro- 
mohun Tagore v. Ganendromohun Tagore 
( 2 ) vi^., that no gift to an unborn person 

is valid. The Will virtually made no gii* 
to any unborn person, the entire gift was to 
the idol, AA'ho Avas to have his daily bhog 
which ordinarily is distributed to the poor 
and needy or to Brahmins without 
inquiry whether they were bora during 
the testator’s lifetime or not. That is the 
immemorial custom of theHiudus in charge 
of the endoAved property. The testator ali^® 
to the proverb, that charity must begin at 
home, preferred his blood relations includ¬ 
ing their future descendants as recipients 
of the prosad than outdoor beggars or 
Brahmins. 

“The five brothers and their descendants 
who by the Hindu Law are entitled to 
maintenance from them, are all entitled tp 
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the prosad of the idol as well as to reside 
in the Kidderpore house; they are also 
entitled to their poita and marriage expenses 
as well as the charges of the performance 
of their parents’ sradhs to the extent of 
their ceremonial part. The income of the 
estate being totally inadequate to meet all 
the necessary expenditures, all secular 
charges like marriage portion, dower, or 
in the shape of ornaments or the like should 
not be made from the debutter hnuU". 

The Subordinate Judge's order though 
not approved by this Court was restored by 
the Privy Council and so the matter cannot 
be re-opened. Learned Counsel also relied 
on the principles laid down in the case of 
Rambrahma Chatterjee v. Kedar Kath 
Bamrjee (8), where it was laid down that "A 
founder who is competent to provide for the 
Government and administration of a trust, 
can give a direction for its management 
which is not inconsistent with its character 
as a religious and charitable trust. The 
test in each case is whether the direction 
given by the founder is inconsistent with 
the nature of the endowment as a religious 
and^ charitable trust and is a coloural)lc 
device fcr the evasion of the law of 
perpetuities.” The learned Subordinate 
Judge in 1830 found that the directions 
were not inconsistent with the character 
of a religious trust recognised by Hindus 
and with this opinion we agree. The direc¬ 
tions as to management will not cease to 
be operative simply because the original pro¬ 
visions as to the devolution of the shehait- 
ships cease to be operative owing to succes¬ 
sion to the shebaitship being varied. 

The cross-objection is, therefore,dismissed 
with costs to each set of respondents appear¬ 
ing three in all. 

Appeal No. 12 of 1923 really raises the 
same point in a different form. The 
appellant is pro forma defendant No. 23 
in the First Court, brother of the plaint¬ 
iff. ^ He raised certain issues in that Court 
which were decided against! him, it being 
held that his claim which as we have 
aaid above is similar to the claim in the 
cross-objection is barred by res judicata a 
finding upheld by the learned Additional 

District Judge. 

The arguments in his appeal are, however 
different. Without going into the merits of 
the claim that the directions to the use of 
the income accruing to the idol are good 
and valid his arguments at the Bar are— 

W- That he is anheir of Kamini, whose 

50 
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interest in the estate arose by virUie of the 
terms of the Will: he now claims by inherit¬ 
ance from the original testator through his 
mollier Kamini and Kamini in the previous 
suit did not claim as he does now by inherit¬ 
ance. Hence the ruling in Katama Nalchiar 
v. Raja of Sivagaiaja (12) which lays down 
that a reversioner would be bound by a 
decree fairly and properly obtained against 
a^ widow has no application in liis case. 
Kamini s position in the previous litigations 
was that of a legatee under the Will with a 
chance of becoming a shchnit, lie is an heir 
of the testator through Kamini and is not 
bound by any decision to which Kamini 
was a party in another capacity. 

Tliei-ewas no decision in the case 
of 1803^ on the question now in issue; 
that suit was confined to the genuine¬ 
ness of the Will and the right of Asuto-sli 
to see tliat its provisions as to thcc(*77)a.9 of 
the property were carried out. The Privy 
Council decision of 1888only declared tliat 
the decision on these points were rc.v judicata. 
It (lid not decide anything more. 

The second j)oint may be considered first, 
and appears to us to Ije based on a mis- 
uuderstandiug of what the Privy Council 
decided in the case. The advice which the 
Judicial Committee gave to Her Majesty 
was that the ai>peal of tiio jdaintilf 
in that suit wholly hails and the cross-apjieal 
wholly succeeds. The High Court ought to 
have dismissed the appeal to them with costs. 
Her Majesty in Council decreed according¬ 
ly. The decree of the Sul^ordiiiate Judge 
restored by the order is in these words:— 

Ordered. 

That the plaintiff's claim to get 
the estate of her deceased father Uam 
KamalMukherjee by right of inheritance be 
dismissed, as well as her claim to bo 
the sole preferential shebait of Gopal Jiu 
Thakur. It is hereby further ordered, tliat 
the entire property of Ram Ivanial, deceas¬ 
ed having absolutely passed to and been 
vested in the said Thakur, jilaintiff's claim 
to a partition of that estate be also dismiss¬ 
ed. It is further declared that the heirs 
and descendants of the five brothers, name¬ 
ly, Ram Kamal Mukherjee and of his four 
brothers, Ram Kumar Mookerjee, Madhu 
Sudhan Mukherjee, Chunder Mohan Mukh¬ 
erjee and Dina Nath Mukherjee wlio are by 
Hindu Law entitled to maintenance from 
the said five persons shall be entitled to 

fl2) 9 M. I. A. 539; 2 W. K. P. C. 31; 1 Suth. P. 0. J. 
520; 2 Sar. P, C. J. 25; 19 E. R. 843. 
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participate in the daily prosad of Gopal 
Jiu Thakur as well as to reside in the 
Kidderpore dwelling-house. It is further 
declared, that the expenses of the religions 
portion only of the ceremonies of sradh of 
the parents of the aforesaid persons, of the 
marriages of their sons and daughters, and 
of the Jagnapobita ceremonies, shall be 
defrayed out of the income of the debutter 
estate but on no account shall the said in¬ 
come be used in feasting Brahmins, etc., 
and other secular offices in connection with 
these ceremonies. It is hereby also declar¬ 
ed, that the said dwelling-house, along with 
the other properties of the testator, shall 
be under the control and management of 
the skebaits for the time being who shall 
look to the necessarj” repairs of the build¬ 
ings as next importance to the daily wor¬ 
ship of GopalJiu Thakur and distribution 
of prosad to the members of the family.The 
shebait for the time being shall strictly carry 
out the other provisions of the Will concern¬ 
ing Durga Puja, the celebration of the dole 
jatra, ras hindola and nandotsuh. If 
sufficient funds should not be forth-com¬ 
ing from’the estate for their due celebration 
then the religious portion of the cere¬ 
monies, viz., the pujas, etc., shall alone be 
performed. The defendant No. 8 Damayanti 
Debi, who has the preferential right to be 
shebaity having declined to accept the du¬ 
ties of shebait, the defendant No. 1 Asutosh 
Mookerji, as the next senior member of 
the family, shall conduct all the duties in 
terms of the Will. The plaintiff shall pay 
to the defendants Nos. 1, 2 and 3 one set 
of costs according to the schedule. The 
plaintiff and the remaining defendants 
shall bear their own respective costs. The 
costs incurred by the defendant No. 1, Rs. 10 
and those incurred by the defendants 
Nos. 2 and 3, Rs. 2-8-0 and the one set of 
Vakil’s fees payable by the defendents Nos. 
1, 2 and 3* in proportion to the claim 
amounting to Rs. 899-14-0 and interest there¬ 
on, i. e., on the entire amount aforesaid 
from this day to the date of realization, 
shall be paid by the plaintiff at the rate of 
8-annas per cent, per month.’* 

This is the decree wffiich Her Majesty in 
Council adopted. It is over forty years old 
and no one has ever suggested before that 
it was not justified by the judgment of the 
Judicial Committee and it certainly cannot 
be challenged before us. 

The first point needs ^ little argument. 

T hajEhole of the thou e^cisting beneficiaries 
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were before the Court in 1863 and in 1880 
(in the latter year including the present 
appellant) and the appellant cannot under 
any principles urge that he is not bound 
by the decree of the Privy Council of 1888. 
But apart from any thing else we have only 
to add that in considering the appeal and 
cro8.s-appeal we have come to a decision 
that the property does not belong either to 
the plaintiff or the appellant. It belongs 
to the idol and this appellant is only a she¬ 
bait, not an owner—a trustee for the idol 
bound to carry out the trust which we hold 
the testator had full power to make. 

This appeal is, therefore, dismissed with 
costs. One set divided between the three 
sets of respondents. 

Appeals and cross objections dismissed. 
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Per Spencer, 0-ffg. C. J. —If an adoption and a dis¬ 
position of his property by the adoptive father form 
part of one transaction, the adopted son never 
acquires any interest in the property disp^d of 
and no question can arise as to his ^ardian's com¬ 
petency to deal with it. [p. 883, ooL 2.] 

Per Kumaraswami Sastri, J. — Where an odoplJon 
is made by a Hindu who at the time of sdoptimi 
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simultaneous agreement between the natural father 
and the adoptive father as regards alienations which 
th3 Adoptive father wants to make either bv n docu- 
msnt xntervivos or by a Will binds the adopted son in 
all cases where it is for his benefit, [p. 8iU. col. l.J 
Cas3-law on ante-adoption ageeements reviewed. 

In regard to ante-adoption agreements, the onlv 
c^iestion which Courts ought to consider is whether 
the transaction is for the benefit of the bov to be 
adopted. But the rights of the bov to be adopted 
should not be tested widi reference to what his pos - 
lion in the family would be after adoption and hv 
seeing whether the adoptive father could after the 
adoption have made the alienations which are disputed, 
emce the right of a Hindu father to give his son in 
adoption 18 not governed by any questions of benefit 
to the adopted boy. [ibid.] 

If the adopting'father would not make tlie adop¬ 
tion but for the conditions agreed to by tlie natural 
rather and if in spite of those conditions the adopted 
S5a would be benefited, there is no reason whv the 
transaction should not be te.sted like any other 
agreement entered into by the natural father'as cuar- 
of his own son. [p. 893, cols. 1 & 2.] 

The onus of showing that a document duly executed 
and registered was ante-dated is' on the person who 
sets up such a case. [p. 887. col. l.j 

T Singh Dudhuria, 40 

T P- ^'1: 1 i’- L. W. 425; 5 

5^-* 25 C. L. J. 508; 19 Bom. 
L- R. 424; (1917) M. W. N. 473; 44 I. A. 72 (P. C.), 
relied on. \ 
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Appeals against the decree of the Court 

of the Subordinate Judge, Mayavaram, in 

0. 8. No. 24 of 1918, dated the 31st July 
1922. 

Messrs. A. Krishnaswamy Iyer and C. 
S^'^hagiri Sastriar, for the Appellants. 

Messrs. S. Srinivasa Iyengar and N. S. 
Srinivasa Iyei\ for the Respondents. 

^ JUDGMENT. 

Spencer, OfTg. C. J.— The plaintiffs 
are legatees under the Will of one Rama- 
^q}®“^^Aiyar who died on the April 2nd, 
lyll. The suit is brought to recover posses¬ 
sion of properties bequeathed to the plaint¬ 
iffs under the said Will. The deceased 
owned about 135 acres of land; of which ho 

17 acres 90 cents to be taken by 
ne plaintiffs, who were his wife’s relations, 
immediately on his death. They were also 
w get 19 acres 30 cents upon the death of 

Sivagami Ammal to w'hom the 
acres 65 cents. On the same 
oate (23rd March 1910) that the Will was 
0 Ramakrishna Aiyar adopted the 

and under the Will he be- 
q leathed 26 acres 35cents to the adopted son. 

acres and odd to charity, 
cents to his two nieces, 6 
nephew and grand- 
0 phew and 37 acres to a gnati named Sami 


Aiyar. Out of the 45 acres given to his 
wife, the adopted son was to get 26 acres 
35 cents upon the widow’s death. After the 
bequest in favour of the plaintiffs had 
become vested in them upon Ramakrishna 
Aiyar s death, their fatlier sold the pro¬ 
perties bequeathed to them under the Will, 
to the 1st defendant who in turn sold them, 
to the 2nd defendant, who isalleged to be 
the benamidar of the adopted son, the 3rd 
defendant. The plaintiffs obtained a decree 
in the lower Court for possession of the 
property sued for with mesne profits and 
costs. The adopted .son (the 3rd defendant) 
now appeals. The 2nd defendant has also 
appealed against the order directing pay¬ 
ment of costs by him. 

The Will (Ex. A) was presented for regis¬ 
tration on the 25th March 1910. At the 
same time a document (Ex. B.) was executed 
by the natural father of the 3rd defendant 
agreeing to the alienations by Will being 
made by the adoptive father. This docu¬ 
ment was not registered till the 9th April 
and the defence to tiie suit is that it was 
ante-dated. The lower Court has decided 
against the theory of the agreement being 
ante-dated. The learned Subordinate Judge 
states that he is certainly of opinion that 
the Will was carefully thought out before 
the adoption actually took place, that 
Natesa Aiyar, father of the adopted son. 
was fully informed of the intentions of the 
testator and had given his free and volun¬ 
tary consent to such dispositions and that 
the consent document was executed and 
completed before the adoption actually 
took place. The law on the subject of an 
adoptive father making a Will disposing of 
his property has been clearly established in 
Lakshmi v. Suhramanya (1). Shephard, J.. 
observes that if an adoption and a disposi¬ 
tion of his property by the adoptive father 
form part of one transaction, the adopted' 
son never acquires any interest in the pro¬ 
perty disposed of and no question can 
arise as to his guardian’s competency to 
deal with it. In that case it appeared that 
the defendant’s natural father, when he 
gave his son in adoption, tacitly submitted 
to the arrangement contained in a Will set¬ 
tling certain property on the testator’s wife. 
This decision has been followed and approv¬ 
ed by the Full Bench in Visalakshi Ammal 
V. Sivaramien (2), a case of an adoption by 
a widow in pursuance of her husband’s 

(1) 12 M. 490; 4 Ind. Dec. (w.n.) 691. 

(2) 27 M. 577; 14 M. h. J. 810 F. B.). 
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autliurily, the natural fatiicr agreeing prior 
to the a<loptiou to a disposition of half the 
■'roperty for the widow to enjoy daring her 
il'e. It is eh'ar that, from tlie moment that 
an CKlojMion takes place, the natural father 
of the a<Iopted boy loses his authority on 
hehalf of tlie l)oy to give his consent to 
any disposition of property and at the same 
moment the adopted son becomes a co¬ 
parcener in the family of his adoptive 
father and thereupon tlie latter has no 
power to dispose of ancestral property at 
his own sweet will and pleasure, but can 
only make alienations for necessary pur- 
])0se3. In Viaaldkshi Ammal v. Sivaramicn 
(;?) it is assumed that the natural father 
■would not have agreed to an adoption 
coupled with «'i disposition of property 
unless it was for the benefit of his son, and 
it is further assumed that the adoptive 
father would not have taken the son in 
adoiJtion except on the condition agreed 
to. In sucli circumstances, Benson, J. ob¬ 
served the adoption cannot be set aside and 
the condition with which the adoption was 
coupled could not be set aside except on 
strong grounds of legal necessity or public 
policy. The references in this judgment of 
Benson, J., to the test of fairness and 
reasonableness of the dispositions were not 
really necessary for the disposal of that case. 
They were based on the remarks in favour of 
Farran, J.AnRai^i Vinayakrav Jaggaiinath 
Skankarsett v. Lakshinibai (3) who was con¬ 
sidering, in the light of Mayne's Hindu 
Law, the powers of a guardian to Innd his 
ward by giving his consent to acts done on 
his behalf during his minority. There is 
a point of difference between that case and 
the present, which is, that the adoption 
there was made by a widow in pursuance 

of an authority from her deceased husband 

but here the adoption is made by a full 
owner. The test of reasonableness has been 
imported into the case dealt with in 
Balkrishna Motiram Gvjai' v. ShH Uttar 
Narayajidev (4), although in that case a 
document was executed by the natural 
father of the adopted boy agreeing to a 
grant in favour of certain charities and the 
adoptive father was alive at the time of 
adoption. The learned Judges were of opin¬ 
ion that the authority of Lakskmi v. Sub- 
ramanya (1) had been weakened by the 
subsequent decisions in agannadha v. 

(3) 11 B. c81; 6 Ind. Dec. (n. s.) 250. 

(4) 50 lud. CeB. 912; 43 B. 542; 21 Bom. L. R. 
225 . 


Papamma (5) and Bhaiya Rabidat Singh v, 
ludar Kunivar (6) which -were cases of 
adoption by wddows whose power of aliena¬ 
tion was inferior to that of their deceased 
husbands. With due respect I consider that 
if the father of the boy consented to the 
adoptive father endowing certain charities 
and gave his consent at or before the 
time of adoption to sucli dispositions, a 
presumption would arise that the grant was 
valid. 

The 3rd defendant in the present suit 
having set up the case that the consent was 
given after the adoption, the onus lay on 
him to prove that Ex. B was ante-dated: 
see Mina Kumari Bibi v. Bijoy Svigh 
Dudhuria (7). The circumstances that the 
two documents, the Will and the consent 
agreement, were not registered at the same 
time is explainable by the fact that the 
Registrar came to the v’illage to register 
Ramakrishna Aiyar’s Will because he 
ill. The adoption agreement could not he 
registered in the village under s. 31 the 
Registration Act, as it was executed by 
Xatesa Aiyar who was capable of attending 
at the Registration Office. The 
Holidaj's intervened from the 24th to|oth 
March and the document was, therefoi^, 
registered later, but the stamp was bought 
on the same date as the Will was dated as 
is proved by the stamp vendor s endor^- 
ment. I see no reason to differ from the 
lower (^ourt which has found that the ex^ 
cution of the Will and the adoption deed 
were parts of the same transaction and 
that the documents were more or less 
simultaneous. 

As for the witnesses whose evidence is 
relied upon for the purpose of sbowmg 
that the agreement by the natural father 
was after the adoption had taken plaw. 
the 1st defence witness states that when the 
Will was first shown to him he was told by 
the 2nd defendant’s agent that Ramaknahna 
Aiyar had made the adoption and that the 
agent was then covered with sandal as « he 
had been through some ceremony. 
witness’s brother is -the vendee under Ex. 1 

(5) 16 M. 400; 3 M. L. J. 193; 5 Ind. Dec, (s. e.) 

985. _ 

(6) 16 C. 556; 16 I. A. 53; 5 Sar. P. C. f 

Bafique A Jackson's P. C, No. 110; 8 Ind. Dec- 

(N. s.) 367 (P. C.'l. , „ T tc 

(7) 40 Ind. Cas. 242; 44 G. 662 at p. 671; 1 P. LJJ 

425; 5 L. W. 711; 32 M. L. J. 425; 21 C. W. N. 585, 
21 M. L. T. ^4 3 : A. L. J. 382; 25 Q. b. J. 508; ^ 

Bom. L. R. 4 :1917) M. W. N. 473; 44 I. A. 

(P.O.). 
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and he paid money of his own for the sale 
deed. His evidence is not disinterested. 
The 16th defence witness who says that he 
attested the agreement on March the 27th, 
two^ days after the Will was presented for 
registration, is the 3rd defendant’s agent. 
He wrote the Will, but his statement that 
it was dictated to him in 10 or 15 minutes 
is incredible as the Will with its scliediiles 
is a lengthy document of 16 pages and was 
evidently w'ritten with much deliberation. 
The 18th defence witness who says that, 
when he executed the consent document, 
he learnt that the Will had already been 
executed is the natural father of the adopt¬ 
ed son and thus interested. He admits 
that he would have signed anything that he 
was asked ^ to sign by Ramakrishna Aiyar. 
He contradicts the 16th defence witness as 
to whether the details of the Will .were 
given out to him by that witness on the 
date of its execution. His statement that 
he signed the agreement Avithout reading 
it and \yithout asking anyone what was 
written in it is incredible. He is obliged 
to make this false statement because if it 
were true that he had not agreed to its 
terms, he would be unable to ex :)lain why 
he did not object to signing. T le testator 
.was conducting the charities in favour of 
which he made certain bequests and it is 
unlikely, therefore, that he would have made 
an adoption and restricted his own power 
of providing for the charities without some 
previous understanding being come to with 
the father of the boy wliorn he intended to 
adopt. Before the suit Will was executed, 
there was another Will (Ex. Dj whicli dispos¬ 
ed of a large portion of the testator’s pro¬ 
perty and autiiorised liis widow to adopt 
the 2nd plaintiff. If he had not adopted 
the 3rd defendant and made another Will, 
this other Will would have taken 
effect. He must, therefore, have intended 
to beirefit the legatees under the Will of 
23rd March 1910 before he arranged to 
adopt the 3rd defendant. The 3rd defend¬ 
ant’s attempt to split the transaction into 
several parts has failed. The lower Court’s 
finding on the third issue will, therefore, 
reconfirmed and the appeal di.smissed with 
coats of respondents Nos. 1 and 2. The 
decree, however, will be amended by allow- 
'^S^csne profits only from 15th January 
1912 according to the prayer in the plaint, 
Jiotfrom April 1911. 

Ihe 2nd defendant’s appeal in the matter 
costa will be dismissed on the ground 


that his conduct in the lower Court and 
previous to the suit was not straightforward, 
He gave up some of his conTentions at 
the trial. He assisted the 3rfl defendant in 
the conduct of liis defence and lie got a 
medical certificate for him and he set up 
a title in himself which lias faile I. h’here 
is no reason why lie should not be made 
responsible for the plaintiif's co.sts. Appeal 
No. 4G1 of 1922 is, therefore, dismissed with 
costs. 

Kumaraswami Sastri, J.— The 

3rd defendant is the appellant. This appeal 
arises out of a suit for posse.ssiou of the 
immoveable properties specified iu the 
plaint and mesne profits filed by the plaiut- 
ifts who claim as legatees under a Will dated 
the 23rd March 1910 executed by the 
adoptive father of tlie aiipellant who died 
on the 2nd April 1911. liis widow died on 
the 11th June 1911. 

The case for the plaintiffs is that prior 
to the adoption tlieie Avas an arrangement 
betAA’een the adoptive fatherand the natural 
fatherof tlieappellant Avhereliythe adoption 
was made on condition that tlie adoptive 
father was to have tlie liberty of making 
the dispositions which he made by his Will 
AAdiich according to the plaintiff's case was 
executed before the adoption. It is also 
alleged by tlie plaintiffs that before the 
adoption another document filed as Kx. B-1 
in the case Avas executed by Natesa Aiyar 
the natural father of tlieappellant in favour 
of Ramakrislina Aiyar, tlie adoptive fatlier 
Avhereiii it is stated tint the adoption Avas 
subject to the condition that tlic boy to 1)0 
adopted should only take such of the pro¬ 
perties as Averc given to liim by will of the 
testator. The case for the plaintiffs is that 
the adoption Avas conditional, and that the 
ante-adoption agreement between the natural 
father and the adoptive father is valid and 
binding on the adopted son and that plaint¬ 
iffs are entitled to the properties claimed. 
It is alleged by the plaintiff that tlieir 
father conveyed the properties Avliich fell 
to them under the Will to the 1st defend¬ 
ant under Ex. I, dated the 3rd January 
1912, and that the Jst defendant in turn 
sold the properties under Ex. 1-B on the 
15th of January 1912 to the 2nd defendant 
and that these sales are not binding on the 
plaintiffs. 

The case for the appellant is that there 
Avas no agreement before the adoption and 
that the Will Ex- A executed by the adop- 
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live fAtiior anrl tlie agreement (Ex. B-1) 
executed by the natural father in favour of 
the adoptive father were, as a matter of 
fact, executed after the adoption ceremony 
was over. His case also is that the arrange¬ 
ment. even if made before the adoption, 
would not bind him. 

The Subordinate Judge held that the 
ante-adoption agreement is true and valid 
and binding on all the parties and that 
the sale by the plaintiffs father to the 1st 
defendant is not binding on the plaintiffs 
as it was made without necessity and for 
a grossly inadequate consideration. Al¬ 
though one would have expected that the 
1st and 2nd defendants would support the 
ante-adoption arrangement, they have not 
chosen to do so and there can be little 
doubt that they are siding the 3rd defend¬ 
ant. The suggestion is that the 2nd 
defendant is only a benamidar for the 3rd 
defendant. 

The only question, therefore,for considera¬ 
tion is whether there was an arrangement 
as set out in the plaint. It is admitted that 
the properties left by the testator under his 
Will Ex. A are ancestral properties, and that 
unless the arrangement between the natural 
father and the adoptive father of the appel¬ 
lant was entered into before the adoption 
and the arrangement is otherwise binding 
in law on the appellant, the Will would not 
operate on the properties devised. The 
Subordinate Judge in a careful and exhaus¬ 
tive judgment held that the arrangement 
was entered into before the adoption was 
made and that it -was beneficial to the 
appellantand is binding on him. I have 
no hesitation in agreeing with the Subordi¬ 
nate Judge. 

The natural father Natesa Aiyar was a 
man of very little means. He had a large 
family and it was conceded before us in 
argument that, but for the adoption, the 
appellant would be a poor man. At the 
date of the adoption Ramakrishna Aiyar 
the adoptive father was a rich man who 
owmed extensive landed properties. He was 
childless and the evidence shows that he 
had great affection for his sister’s children 
and for the plaintiffs who are related to him 
distantly and to his wife more proximateJy 
He had executed a Will on the 30th of May 
1903 marked as Ex. D in the case making 
various bequests 1o his wife and other re¬ 
lations, giving his sister’s sons 12 acres of 
land and directing the 2nd plaintiff wlio 
was then two years old to be adopted by 
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his wife. It is unnecessa^ to go further 
into the details of this Will. I refer to it 
only as showing that the plaintiffs were 
the objects of his bounty and were provid¬ 
ed for in the Will Ex. D executed before 
the adoption. The deceasedfell ill some days 
before the adoption and he got worse. The 
evidence is that a Lfew days before the 
adoption he asked the natural father of the 
appellant to give the appellant in adoption 
to him and, as one would expect, the 
natural father readily consented to give 
his son, who wa^ in poor circumstances, 
to a person who was rich. 

We find that the Will is dated the 23rd of 
March 1910, the ante-adoption agreement 
executed by the natural father is also dated 
the 23rd of March 1910 and the adoption 
also was on that date. So far as the ante- 
adoption agreement (Ex. B-1) is concerned 
the stamp vendor's endorsement shows thi^ 
the stamp paper was purchased on the 23rd 
of March 1910 in the name of the natural 
father of the appellant; so that it is clear 
that on 23rd a stamp paper was purchased 

with the object of executing the document 

in connection with the adoption. No 
purpose is suggested. We also find 1"®^ 
the document was executed and was duly 
registered. We also find that Rama-, 
krishna Ayyar lived for nearly a year 
wards and died on the 2nd of April 
and that there was no objection taken by 
anybody either to the ante-adoption arrange¬ 
ment (Ex. B-1) or to the dispositions con¬ 
tained in the Will, during the testator s life¬ 
time. It is not disputed that the natural 
father of the boy was aware of the terms oi 

the Will. He did not question the validity 
of the arrangement during the testator slue- 

time though he now wants to make out tnai 
the agreement executed by him was nnaae 

after the adoption and ante-dated and is 

therefore, invalid because the adoption cci^ 
ferred on the hoy the status of an undivided 
son and the adoptive father could do* 
dispose of by Will property which was 
&nc6stf&l 

The evidence let in by the appellant is 
to the effect that there was no talk of any 
disposal of property before the adoptioDi 
that the Will was executed after the 
tion and that the arrangement (Ex. B-1) 
was executed after the adoption and an¬ 
te-dated by the natural father. I do n^ 
think that the appellant has made oi» 
this case. The probabilities, and the 
dence for the plaintiffs which the Suboroi' 
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nate Judge has believed, are all against 
it» In the first place there was no motive 
for the natural father, after the adoption 
was completed and after the son had ob- 
^med full right to execute the document 
hiX. B-l and ante*date it especially ■where 
such conduct would have deprived the 
natural son of a large portion of the property 
which but for this arrangement would go 
to him. The oi^us of showing that a docu¬ 
ment, .duly executed and registered and 
dated the 23r'(i of March, 1910. was ante¬ 
dated is on the appellant. I need only 
refer to the (^ecision of their Lordships 
of the Privy Gpuncil in Mina Kumari Bibi 
V. Bijoy Singh Dudkuria (7), 

So far as the agreement Ex. B-l exe¬ 
cuted by the natural father in favour of 
the adoptive father is concerned, it is 
attested by all the witnesses who attested 
the ‘ Will. It is argued tliat, as 
Ex. B-l was not registered along with the 
Will, the probabilities are that it was exe¬ 
cuted after the Will and ante-dated. It is 
clear from the evidence and it is not dis¬ 
puted before us that the Sub-Registrar's 
Office was closed for the Easter recess on 
the date when the Will was registered 
and that the Sub-Registrar cume to the 
house of the testator to register the Will. 
Exhibit B-l was executed not by the testa¬ 
tor but by the natural father in his favour. 
Under the rules framed under the Regis¬ 
tration Act, Ex. B-l would not be regis¬ 
tered at the residence of the executant (the 
natural father) unless there was some 
reason, e. g , illness, etc., in order to have 
the document registered during vacation 
^d at the residence of the executant. 
There is no suggestion that the natural 
father of the appellant was ill or that there 
was any reason which would have justified 
the Registrar in going to the executant's 
house. The document was presented for 
registration after the office re-opened. I 
see no reason to disbelieve the evidence 
that the document Ex. B-l was sliown to 
™ Registrar on the 25th and that the 
fwgistrar said that it would be register- 
*'a the office re-opened. 

Great stress was laid on the evidence of 
A-rishnaswami Iyengar, a Pleader, who was 
examined as defendants’ first witness. 
.According to his evidence, when the Will 
Lx. A was shown to him by Kalyanasund- 
Iyer, the father of the plaintiffs he 
him if an agreement had been 
laicen from Natesa I^’e'r the natural father 
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of the appellant expressing his willingness 
in adoption subject to the conditions in 
the Will and told him that the Will would 
be valid only if such an agreement was 
taken and that Kalyanasundram Iyer re¬ 
plied that he would take such an agree¬ 
ment. If the evidence of this witness is 
true, the agreement Ex. B-l must have 
been taken after the AVill was executed. 
As he says that the parties came to him 
at night, the stamp paper for Ex. B-l 
must have been purchased the next day from 
the stamp vendor and the document exe¬ 
cuted subsequently. TheSubordinate Judge 
does not accept the evidence of tliis witness 
and I have no hesitation in coming to the 
conclusion tliat liis evidence cannot be be¬ 
lieved. He admits that the property in dis¬ 
pute was sold to his brother under Ex. 1 
on the 3rd of January, 1912 by the plaint¬ 
iff’s father and that he ^vitness) paid the 
purchase-money. It appears from tlie 
endorsement on Ex. 1 that the stamp paper 
was purchased in his name. The sale is 
for Rs. 6,000. It states that on the 3rd of 
December; 1911, an advance of Rs. 500 was 
received and that the balance of Rs. 5,500 
was paid in cash that day. The witness 
began by saying that he knew nothing of 
this sale-deed before the date when he 
paid the sum of Rs. 5,500 and that he was 
consulted only on the day of the execu¬ 
tion when it was approaching completion. 
But he was forced to admit that he paid 
the advance of Rs. 500 and that when he 
paid the advance on the 3rd December (i. e. 
one month before the sale-deed) he kne-vv 
that the lands were going to be purchased 
by his brother. There is a great deal of 
force in the contention of the respondents 
that this property was really purchased 
by Krishnaswamy Iyengar for himself in 
the name of his brother. He says that he 
paid the purchase-money ; the stamp paper 
is purchased in his name ; he admits that 
although his brother was divided from him 
he took no document to evidence the loan; 
and he further admits that, though he 
keeps accounts, this transaction will not 
appear in the accounts as a loan to his 
brother. But even assuming that the trans¬ 
action was one where the brother was the 
purchaser and the witness only advanced 
moneys, it is hardly likely that he would 
have, with the knowledge that there was 
no arrangement between the natural father 
and the adoptive father as to the adoptive 
father’s power pf disposition before the 
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adoption look place, advised liis brother 
or advanced inonej’s to purchase property 
the title to wliich dei)ended upon the binding 
nature of the Will upon the adopted son. 
He says that he -was not consulted before 
the conipletion of the sale and that as the 
sale had already been settled, he did not 
advise his brother not to complete it. As 
a lawyer he must have known that there 
would absolutely be no title if, as a matter 
of fact, the adoption had been uncon¬ 
ditional and the testator after the adop¬ 
tion executed a Will dealing with ances¬ 
tral properties, and the mere fact that 
there was an agreement to sell would not 
render the purchaser liable to purchase the 
property to which the vendor had no title. 
His statement that he was not consulted 
before the completion of the sale cannot 
be believed. Within 12 da 3 ’s of the sale 
under Ex. 1 the property was again trans¬ 
ferred to the 2nd defendant under Ex. 1-B. 
Krishnaswami Iyengar says that his brother 
sold the property to the 2nd defendant, 
:got money and paid him off. The 2nd 
defendant was appointed by the Will as 
a trustee of the charities which the AVill 
directs to be performed and it is alleged 
that the 2nd defendant was only a benami- 
dar for the 3rd defendant. It is admitted 
that though the 2nd defendant- purchased 
the property under Ex. 1-Aon the 3rd Janu¬ 
ary 1912 possession remained all along with 
the 3rd defendant and that he took no 
stops to get possession. It is not explained 
,why if he was the real purchaser lie did 
not take steps to get possession or to get 
back the purchase-money if there was no 
AVill. The fact that the 2nd defendant 
directly supports the case of the 3rd de¬ 
fendant as regards the invalidity of the 
Will and the absence of any ante-adop¬ 
tion agreement, while if he was a 6ona fide 
purchaser his interest would be otherwise 
supports the view that he was only a benami- 
dar. So far as the other evidence is con¬ 
cerned, I agree with the Subordinate Judge 
that no reliance can be placed upon the 
evidence on the defendant’s side to show 
that there was no arrangement before the 
adoption. I think the probabilities all 
point to there having been an arrangement 
before the adoption. 

As 1 have already said, the testator wanted 
to make provision for his wife and relations 
and executed a Will some years before his 
death. It is not shown that between that 
dat$ aad th^ deite gf the adoption the feel- 
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ings between the testator and the persons 
whom he wanted to benefit were strained 
or that the relations had altered. It iB 
hardly likely that the testator who wanted 
to provide for his wife and relations would 
have left his wife at the mercy of the 
adopted son by making an unconditional 
adoption. It is extremely unlikely that 
he would have made an adoption without 
providing for them and would immediate 
ly after the adoption have changed his 
mind and executed a Will providing for 
his wife, his sister’s sons and the plaintiffs. 
The case of the appellant that there was 
no arrangement before the adoption was 
made, that immediately after the adoption 
the testator was asked to make provision 
and he readily consented to do so and that 
this Will was written after the adoption 
and before the evening of that day is, I 
think, improbable. As pointed out by the 
Subordinate Judge the Will is a care^lly 
considered document and the probabilities 
all point to the testator having thought 
matters before the adoption and to having 
made the adoption after informing the 
natural father and getting his consent tp 
the dispositions which he wanted to make. 
So far as the natural father is concerned 
the propertj^ which the adopted son gets 
under the Will was a wind-fall. He was 
poor, he had a growing family and the 
only property he had was a small item of 
landed p^ope^t 3 ^ Under these circum¬ 
stances there is nothing improbable in his 
having readily consented to give his soil 
in adoption on condition that the testator 
should be at liberty to dispose of his pro* 
perties as under his Will. It is also un¬ 
likely that, if a complete title had been 
conferred on the adopted son by the adop¬ 
tion without any arrangement, the natural 
father would have agreed to execute an 
ante-dated document materially cutting? 
down the rights of his own son. 
testator lived for over a year and no objeo- 
tion was taken by anybody to the Will or 
to the agreement. I may point out tha^ 
if any such objection had been taken and 
the testator had been informed that the 
parties would not abide by the Will or the 
ante-adoption agreement, he could easily 
have declared his intention to be separate 
and dispose of his separate property. If 
there was an arrangement before the adop¬ 
tion that the adoption should be subject 
to the testator's power to dispose of the 
properties as be did by the Will 
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the fact that the natural father subsequent¬ 
ly embodied the arrangement in writing 
would not affect the antecedent arrange¬ 
ment. In this view, even assuming that 
Ex. B-1 was subsequently written and ante¬ 
dated, the arrangement would still be 
valid. I agree with the Subordinate Judge 
in holding that there was an arrangement 
between the natural father and the adop¬ 
tive father that the adopted son was to 
take only the properties that were given 
to him by the Will and that the adoption 
was made conditional upon such an arrange¬ 
ment and would never have been made if 
the arrangement had not been come to 
before the adoption. 

The next question is, whether the agree¬ 
ment is binding on the appellant. Accord¬ 
ing to the Will Ex. A, the total extent of 
the land belonging to the testator is 135 
acres. The testator gives 12 acres 38 cents 
for the performance of charities which he 
had been already performing for several 
years. He gives his sister s daughter Sub- 
bammal 2 acres 3 cents and to another 
sister’s daughter Savithri 7 acres 30 cents. 
He gives the sons of another sister’s daugh¬ 
ter 6 acres 31 cents and to a distant re¬ 
lation 37 cents. He gives the adopted son 
43 acres 36 cents to take effect immediately 
on his death. He gives his wife 45 acres 
63 cents to be enjoyed by her till her 
death and on her death 19 acres 30 cents 
were Jo be given to the plaintiffs her cousin's 
sons and 26 acres 35 cents were to revert 
to the adopted son. He gives the plaintiffs 
17 acres 90 cents. The outstandings and 
other properties wliicli he had he leaves to 
the adopted son. So, under the Will, the 
adopted son gets 43 acres 36 cents im¬ 
mediately and 26 acres and 35 cents on the 
-death of the testator’s wife. The tes¬ 
tator’s wife died on the 11th of June 1911 
about two months after the testator. Be- 
fore_ the adoption the share of the appellant 
in his natural father’s property would have 
heen insignificant. There can be little 
doubt that the adoption gave the appellant 
considerable properties to which but for 
the adoption he would have absolutely 
iio claim. He was a very distant re¬ 
lation of his adoptive father and it cannot 
ho said that there was any expectation that 
he would succeed to his properties at any 
time. That the arrangement entered into 
between the natural father and the adop- 
wve as evidenced by Ex. B-1 was 
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beneficial to the appellant there can be 
absolutely no doubt. 

As regards the binding nature of ante- 
adoption agreements, it is now settled law 
that an agreement between natural and 
adoptive fathers is binding on the adopted 
son if it is for his benefit. 

In Chitko Raghunath Rajddikshv. Janaki 
(8), it was held that an agreement between 
a widow wlio inherited her husband’s pro¬ 
perty and the natural father of the boy 
whom she was going to adopt that she 
should be entitled to enjoy the property 
during her lifetime subject to the boy’s 
education and maintenance was binding on 
the adopted son who would not have been 
adopted but for the agreement. In dealing 
with the power of the father to give his 
son in adoption, it was pointed out that it 
was a fallacy to suppose that for tlie purpose 
of giving tlie son in adoption the powers 
of the father are only co-extensive with 
the powers of a guardian and that if a mil¬ 
lionaire gave his son in adoption, even 
though all his property was ancestral, to 
a family possessing no property, the adop¬ 
tion would be valid althougli the son may 
be deprived of all his interest in the ances¬ 
tral property. This decision was followed 
in Ravji Vinayakrav Jaggamiath Shan- 
kavsett v. Lakshrntbai (3). In Basava v. 
Lingauganda (9), it was held tliat a gift of 
property by a Hindu father to his daugliters 
is valid if at tlie lime of the adoption the 
adopted son’s natural father agreed to such 
a disposition. Vcnkappa v. Fakirgoivda (10) 
was relied on; but this decision does not 
throw much light on tlie question as it 
proceeded more on the facts of that parti¬ 
cular case. Sir Lawrence Jenkins, C, J., 
was of opinion that the agreement in tliat 
case was not binding on the adopted son. 
He accepted the test suggested by Sir 
Charles Farran in Ravji Vinayakrav Jag- 
gannath Shankarsett v. Lakshmibai (3) and 
held that on that test the stipulations in 
the agreement were unreasonable. In 
Vyasacharya v. Venkubai (11), it was held 
on the facts of that case that the arrange¬ 
ment between the natural father and the 
widow making the adoption whereby cer¬ 
tain properties were to be given to the 
daughter of the adopting widow was not 

(8) 11 B. H. C. R. 199. 

(9) 19 B. 428; 10 Ind. Dec. (n. s.) 289. 

(10) 8 Bom. L. R. 346. 

(11) 17 Ind. Cae. 741; 37 B. 251; 14 Bom. L. R. 1109 
(F. B.). 
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Piiforceable against tlie adopted son. As 
Sir Basil Scott, 0. J., in his judgment 
states that the reference to the Full Bench 
■was limited with reference to the facts of 
that case and as the decision in Ravji 
Vinaijakrav Jaggannath Shankarsett v. 
LakshmiOai (3) was not dissented from, this 
decision does not throw much light on the 
question in dispute. In Purshottam Mnkiind 
Samant v. Rckhmabai Mukund {12)^ it was 
assumed that a fair and reasonable arrange¬ 
ment will be valid and the finding was that 
the arrangement in question was not bind¬ 
ing. In Balkrishna Motiram Giijar v. Shri 
Uttar Narayayidev (4), a Hindu possessed of 
ancestral property while making an adoption 
executed a document with the consent of 
the natural father of the adopted boy direct¬ 
ing payment of an annual sum for the 
purpose of lighting lamps in a temple. It 
was held by Heaton and Hayward, JJ., 


In Harendra Nath Avasti v. Shibo Sundari 
Debt Chowdhxirani (16), Chittyjand Richard¬ 
son, JJ., held that a Hindu testator has 
the power to curtail the rights of his 
prospective adopted son and that an agree¬ 
ment between the widow making the 
adoption in pursuance of the Will of her 
husband and the father of the adopted boy 
that she should remain in possession over 
property for her life is valid and binding 
on the adopted son. 

In Shanti Pavshad v. Dhan Devi (17), it 
was held by Scott Smith, J., that an agree¬ 
ment between the adoptive father with 
the natural father postponing the rights 
of the adopted son to the widow is valid. 
In this case as the agreement was between 
the natural and adoptive fathers, the 
question as to the effect if the party was 
the widow of the last male holder did 
not arise. 


that the grant in favour of the temple was 
invested. I find it difficult to reconcile 
this decision with the other decisions of 
the Bombay High Court which I have 
referred to. With all respect to the learned 
Judges I am unable to agree with them 
that before making the adoption the person 
who is absolutely entitled to the property 
would have no power to make it making 
the adopted sou’s right subject to the per¬ 
formance of certain charities. In Bepin 
BehaH Bundopadhya v. Brojo Nath Mookho- 
padhya (13), it w’as held following the 
decision in Bhagbutti Devi v. Bholanaih 
Thakoor (14) that a Hindu had powder, 
when giving his wife authority to adopt, 
to direct that so long as she w^as alive she 
should remain in possession of all his pro¬ 
perty. 

In Panchanon Majumdar v. Binoy Kydsh- 
yia Bancrjee (15), it was held that ante- 
adoption agreements between the widow 
making an adoption and the natural father 
of the adopted son will be valid if they 
are fair and reasonable and the difference 
was pointed out between such cases and 
cases where the widow' purported to deal 
with more than her interest as a Hindu 
widow and w'hich would not bind the re¬ 
versioners. 

(12) 23 Ind. Cas. 599; 16 Bom. L. U. .57. 

(13) 8 C. 357; 6 Ind. Jur. 523; 4 Ind. Dee. (n. s.) 
228 

(U) 2 T. A. 256; 1 0.104; 24 W. B. 168; 3 Sar. P. 
C. J. 528; 3 Suth. P. C. J J86; 1 lud. Dec. (n. s.) 65 

^^(15j^'44 Ind. Cas, 538; 37 O.L.J. 274. 


So far as the authorities in Madras go, 
there is a long current of authority for 
upholding agi*eements which are not un¬ 
reasonable. In Lakshyni v. Subramanya (IX 
it was held that an adopted son was bound 
by an arrangement which his natural father 
had agreed to before the adoption whereby 
the adoptive father’s wife w^as to l)e entitled 
to certain lands for her life; Muthusami 
Iyer, J., called a finding whether, "when the 
respondent was given in adoption, the 
person 5vho gave him in adoption was aware 
of the existence of the settlement (marked 
as Ex. A in the case) and whether, but for 
the consent to it, the adoptive father 
not have adopted the respondent. The 
learned Judge refeixed to, with approval, 
the decision in Viiiayak Narayan Jog v* 
Govindrav Chintan Jog (18) and observed. 
*‘In that case it w'as held that when the 
adopted son and the person who gave him 
in adoption were fully cognizant of the dis¬ 
position of property made by the testator, 
and with the knowledge of such disposition 
the natural father consented to the adop¬ 
tion taking place and when the disposi¬ 
tion and the adoption might under the 
circumstances be regarded as one transac¬ 
tion, the disposition though contained in 
a Will could not be repudiated by the 
adopted son. The principle underlying the 
the decision is that the disposition was one 
which it was competent to the testator to 
make prior to the adoption, and that its 

(16) 3 Ind. Cas. 378. 

(17) 50 Ind. Cas. 113; 42 P. W. R. 1919. 

(18) 6 Bom. H. C. R. (A. O. J.) 224. 
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acceptance being presumably a condition 
subject to which the adoption was made, 
it made no difference that the disposition 
was testamentary.” Shephard, J., observed: 
“In the present case the adoption was 
made not by a widow, as in the case of 
Lakshmana Rau v. Lakshmi Ainmal (19), 
but by the plaintiff’s husband who, before 
adoption took place, was unquestionably 
at liberty to alienate his property as he 
pleased, subject only to the plaintiff’s right 
of maintenance. If, being thus fully owner, 
he might before the adoption have dis¬ 
posed of his property in part or in whole in 
favour of the plaintiff, I fail to see why he 
should not, when making the adoption, sti¬ 
pulate with the other party to the adoption 
that a certain part of his property should 
be set apart for the maintenance of his 
wife, and to that extent taken out of the 
category of property in which his intended 
son should have the full right of a co¬ 
parcener.The adoption and the dis¬ 

position of his property by the father be¬ 
ing part of one transaction, the son never 
acquired any interest in the property dis¬ 
posed of, and, therefore, no question can 
arise as to his guardian’s competency to 
deal with it. 

These considerations, if well founded, 
also dispose of the defendant’s contention 
that, in view of the right of survivorship, 
Ramayj’an’s Will must as against him be 
inoperative. The Will was only a means by 
which the supposed contract was canaed 
into effect. It was a term of that contract 
that certain property should be withdrawn 
from Ramayyan’s estate and applied to a 
particular purpose, which should take, 
effect after his death. To that extent the 
defendant nev.er acquired co*parcenary right 
in his father’s property and consequently 
there was no right of sunuvorship. The 
circumstance that the disposition was made 
by Will makes no difference becarise the 
Will must not be regarded by itself but as 
part of the contract, and befoie the adop¬ 
tion took place it was competent to Ram- 
ayyan to bind himself by contract to make 
^the Will which he did make. For these 
reasons I am of opinion that if it can be 
Bhown that the adoption was made on an 
understanding between the parties that the 
defendant should take his place in the 
family subject to the arrangement made by 
his adoptive father in favour of the plaiiit- 

(19) 4 M. ICO; 1 Ind. Dec. (n, s.) 946. 


KRTSHKAMtJRTHI AlYAR. 891 

iff,_ the plaintiff ought to succeed in this 
suit”. This decision of two eminent Judges 
of this Court shows that the fact tliat the 
disposition is by Will makes no difference, 
and disposes of the argument of the appel¬ 
lant 3 Vakil to that effect. 

In Jagannadha v. Papamina (5), a dis¬ 
tinction is drawn between the power of a 
widow making an adoption and that of her 
husband who was full owner making it, 
and it was pointed out that Lakshmi v. 
Subramavya (1) was a case of full owner 
of property while in the case under con¬ 
sideration the widow who had power of 
adoption from her husband liad no power 
of disposition over the property and that 
in the absence of power given by her 
husband she could not impose any condi¬ 
tion as to enjoyment of the property by tlie 
adopted son. In Ganapati Ayyan v. iSavi- 
thriAmmal (20), Shephard and Subramania 
Ayyar, JJ. were of opinion that where a 
husband gave certain directions to his 
widows as regards some charities and also 
directed them to take a child in adoption, 
the adoption would be conditional on the 
properties being set apart for the per¬ 
formance of the charities which would be 
binding on the adopted son. Shephard, J., 
observed “If the condition had been origin¬ 
ated by the widows, it might not have 
been binding on the adopted son, but 
seeing that the husband’s autliority was 
qualified by a condition whicli he was at 
liberty to impose, and that the condition 
was insisted on when the authority was 
excercised, I think the adopted son is in no 
other position than he would be, if Gopala- 
krishnaya himself had taken him in 
adoption, at the same time declaring that 
he did so only on the condition of certain 
property being set apart for charity. As 
there would have been no adoption if the 
requisition of the widows had not been 
obeyed, and as the widows were entitled 
and indeed bound to make that requisi¬ 
tion, I do not think it is open to the adopt¬ 
ed son, now to repudiate the condition. In 

this view of the facts, the decision in 
Ijikshmi V. Subramanya (1), applies.” Sub¬ 
ramania Iyer, J , was of the same opinion 
and observed that the circumstances in 
which the adoption took place ren<lered it 
conditional on the alienation not being 
challenged by the adopted son, and the 
case was clearly governed by the decision in 

(20) 21 M. 10; 7 lud. Dec. (s', a.) 364. 
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Lihshiiiiy. Suhiiiriianiid ( 1 ), Narayansami 
V. Kainasaiai i2l) aad Bamva v. Linga- 
gaada (9). The Full Beach decision in 
Visalakhdii Ammal v. Sivaramien (2) settled 
the question so far as agreements hy the 
natural father at the time of adoption are 
concerned. In that case a Hindu widow 
made an adoption in pursuance of authority 
given to her by her husband. An agree¬ 
ment was entered into between the widow 
and the natural father whereby it was 
declared that in the event of disagreement 
between the widow and the adopted son, 
certain properties which were about one- 
half of the properties left by the husband 
should be enjoyed by the widow during 
her lifetime and by the adopted son after 
her death. But for such consent of the 
natural father no adoption would have 
been made. After the adoption, owing to 
disagreement between the parties, a suit 
was filed by the natural father as next 
friend of the plaintiff to recover all the 
properties of the deceased. It was held 
that the provisions of the agreement w'ere 
binding on the plaintiff. The Referring 
Judges Sir S. Subramaina Iyer, _Offg., C. J., 
and Benson, J. felt some doubt as to the 
right of the natural father to bind the 
adopted son having regard to certain 
observations of the Privy Council in Bhaiya 
Rabiddt Singh v. Indar Kunwar {(y): Benson, 
J., who delivered the judgment of the 
Full Bench observed as follows:—“If the 
agreement is such as to be inconsistent 
with the fundamental idea underlying 
adoption and the purpose for which it is 
sanctioned by Hindu Law, as, for instance, 
if it deprived the adopted son of all right 
to the property of the adoptive father and 
so left him without any means of perform¬ 
ing the necessary religious offices towards 
the manes of his adoptive father and his 
ancestors, it may well be that the Courts 
would regard the condition as essentially 
repugnant to Hindu Law and would refuse 
to uphold it. But it would seem that a 
fair and reasonable disposition of the pro¬ 
perty is not essentially repugnant to 
Hindu Law, or the purposes for which 
adoption is allowed, and is nowhere for¬ 
bidden by that law. Such dispositions are 
commonly made, and are upheld by the 
authority of the case and the conscious¬ 
ness of the people. In these circumstances, 
I think that the Courts ought not to refuse 

C21) X4 M. 172j I M. h. J, 39; 5 lad. Dec. (n, b.) 123. 


to recognize them as binding on the mmoi\ 
for whose benefit the adoption, coupled 
with the agreement as to the disposition 
of the property, was really made. It may 
be assumed that the natural father would 
not have agreed to the adoption, coupled 
with the disposition of the property, unless 
it was for the benefit of his son to do so: 
nor would the adoptive father have taken 
the son in adoption except on the condi¬ 
tion agreed to. The adoption, of course, 
cannot be set aside, and to set aside the 
condition which was coupled with the 
adoption, while maintaining the adoption, 
would require the justification of strong 
grounds of legal necessity or public poli^. 
In the present case the condition as to the 
property is a reasonable one, and such as 
the Courts should uphold." In Ramasami 
Aiyan v. Venkata Ramaiyan (22), a smt 
was filed by the adopted son to set aside 
certain alienations made by the widow who 
adopted him. The defence was that the 
adoption was made on the faith of a 
agreement with his natural father and that 
none of the transactions were to be dis¬ 
puted as the agreement was ratified l^y P® 
plaintiff after he came of age. The Higu 
Court held that the agreement was not 
binding on the adopted son as the ratinca- 
tion was made without knowledge of all 
circumstances. Their Lordships p® 
Privy Council held that the natural father 
consented to give his son in adoption s>n 
the understanding that his son would in¬ 
herit only about onc-third of the ad^tive 
father’s property and that the adopted son 
validly ratified the agreement after ne 
came of age. As regards the validity of in 
agreement itself, apart from ratificatmn, 
tlieir Lordships expressed no 
opinion but observed “How far 
father can by agreement before the 
tion renounce all or part of his son s ngni • 
so as to bind that son when he becomes 
age, is also a question not altogether u * 
attended with difficulty; although the cas 
of Chitko Raghunath Rajadiksh v. 

(8), certainly decides that an agreement co 
the part of the father that his son’s 
shall be postponed to the life-interest of in 
widow is valid and binding. In this 
their Lordships think it enough to deem 
that the agreement of the natural fa^® 
which has been set out was not void, ou 

(22) 2 M. 91; 5 C. L. R. 347; 6 I. A. 196; 3 
L. R. 39; 3 Ind. Jur. 472; 4 Sar. P. C. J. 42; 3 
P. 0. J. 663; I Udr Deo. (n. b.) 335 (P. 0.). 
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was, at the least, capable of ratification when 
his son became of age". 

It will be seen from the cases cited that 
the agreements sought to be enforced 
against a minor adopted son fall under 
heads, (1) where the agreement is between 
the natural and adoptive fathers imposing 
terms and conditions, (2) where it is be¬ 
tween a Avidow making an adoption in pur¬ 
suance of a Will or deed of adoption Avhich 
provides for the curtailment of the right 
of the boy to be adopted either by interpos¬ 
ing a life-estate of the widoAv or giving 
portions of the property to strangers, (3; 
Svhere it is between a widow acting under 
an authority to adopt, Avhich does not restrict 
the right of the boy to be adopted but 
merely authorises an adoption, and reserves 
right of enjoyment in himself daring his 
lifetime or (herself during her lifetime ?) 
creates right in third parties. So far as cases 
Nos. 1 and 2 are concerned the authorities 
showed that the adopted son Avould be 
bound by any valid restrictions the adopt¬ 
ing father or testator may impose, and as 
regards the third case some cases decide 
that she cannot create an estate beyond her 
powers as Hindu Avidow and that even in 
cases of her OAvn AvidoAvs estate she cannot 
keep it and postpone the right of the adopt¬ 
ed son, 

I am of opinion that AAdiere an adoption is 
made^ by a Hindu Avho at the time of 
adoption had absolute poAver of disposal 
over the property, an agreement bet\A'een 
the natural father and the adoptive father 
as regards alienations Avhich the adoptive 
father wants to make either by a document 
inter vivos or by Will binds the adopted 
son in all cases AAdiere such an agreement 
would be for his benefit, and that the only 
(luestion A\diich Courts ought to consider is 
Wiether the transaction is for the benefit 
of the boy to be adopted. There is no 
reason why the rights of the boy to be 
adopted should be tested Avith reference to 
what his position in the family AA’ould be 
the adoption and to see Avhether the 
adoptive father could, after the adoptio7i, 
i^ade the alienations which are dis¬ 
puted. As I have already pointed out, 
ine nght of a Hindu father to give his son 
ju adoption is not governed by any ques¬ 
tions of benefit to the adopted boy. For 
Perfectly competent to the natural 

her to give his boy in adoption to a 
und thus deprive his son of any 
wwest in the. natural father’s property. If 


the adopting father Avould not make tlie 
adoption but for the conditions agreed to 
by the natural father and if in spite of 
those conditions the adopted son Avould 
be benefited, there is no reason wliy the 
tran.saction should not be tested like any 
other agreement entered into by the natural 
father as guardian of his own son. In tlie 
present case the agreement is clearly for 
the benefit of the appellant as he gets pro¬ 
perties of large value which he would not 
have got but for tite adoption, and there 
can be little doubt that he avouUI have 
remained a poor man if tlie natural father 
had not agreed to tlie adojiting father mak¬ 
ing the Will and the adoption being con¬ 
ditional on the said disposition. Tliere is 
a slight error in the decree and judgment. 
Plaintiffs will be entitled to mesne profits 
only from 15lh January, 1912. The decree 
Avill be amended accordingly. 

The appeal, otlierwisc, fails and is dis¬ 
missed Avith costs of respondents Nos. 1 and 
2 . 

As regards Appeal No. 401 of 1922, it is 
by the 2ud defendant against the decree of 
the Subordinate Judge directing him to 
pay the costs of the plaintiffs. Having 
regard lo the facts of the case as set out in 
my judgment and the conduct of the 2nd 
defendant, I see no reason to differ from 
the Subordinate Judge as to costs. This 
appeal also is dismissed Avith costs. 

V. N. A'. Appeals dismissed, 

Z. K. 
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April 18. 1921. 

Present 5lr. Raymond, A. J. C. 
Messrs. MITSUI BUSSAN KAISHA, Ltd.-^ 

Respondents I 
versus 

Firm of TOTARAM-BHAGWANDAS— 

RESPONDENTi 11. 

Civil Procedure Code (Act V of lOOS), 0. VI, 0. VJt 
— Plaint, what is—Document setting forth cause of 
action—Institution of suit, date of -Arbitration 
proceedings—Suit filed, effect of — Award, validity 
of. 

A document purporting to be a plaint setting forth 
a Cixuse of action, and drawn up substantially in 
accordance with the rule.s contained in O. VI * and 
0. VII of the C. P. C. is a plaint though it may contain 
some imperfections, [p. 896, col. 1.] 
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V. Pathumma, 22 M. 404 at p. 502; 9 M. L, 
J. 37; 8 Ind. Dec. (k. s.,* 3.3.3, referred to. 

The date of the inslitution of a suit should be 
reckoned from the date of the presentation of a plaint, 
or from the presentation of a document purporting 
to be a plaint notwithstanding its imperfections. 

A.f.-nat V. Pdthumma, 22 M. 494 at p. 502; 9 M. Jj. J. 
37; 8 Ind. Dec. (n. s.) 353, followed. 

Dhondiram v. Tufxi Savadan, 27 K. 330; 5 Bom. L. 
R. 198 and Gavarancfa Scihu v. Botokrishna Patro, 4 
Ind. Cas. 503; 32 M. 305; C M. L. T. 129; 19 M. L. J. 340, 
referred to. 

Where a reference to arbitration is proceeded with 
and the award made during the pendency of a suit 
between the same parties in respect of the stime sub¬ 
ject-matter, the award is bad and unenforceable, [ibid.] 

The jurisdiction of a Court is not taken away either 
by a submission clause in a contract, or by the 
existence of arbitration proceedings ; the right of a 
party to seek the assistance of the Courts is un- 
restrieted, and the Courts will not permit their juris¬ 
diction to be ousted, [p. 898, col. 2.] 

As the jurisdiction of the Courts is not to be 
ousted, whenever a party to a submission brings an 
action in respect of any matter that he has contracted 
to refer, he may be liable to damages for the viola¬ 
tion of his contractual obligation, but the Court that 
has seisin of the suit, . is the only Tribunal for the 
time being invested with the jurisdiction to decide 
the rights of the parties and the arbitrators become 
functi o;^cio, and their authority to deal with the dis¬ 
pute abates, [p. 899, col. 1.] 

When a party to a contract files a suit in respect 
of any matter that he has contracted to refer to a 
private tribunal, the Court is not ousted (^f its juris¬ 
diction to try the suit. It is open to the other party 
to apply for stay of the suit on the ground of the 
contractual liability to refer the matters in dispute 
to arbitration and the Court may in a proper case hold 
its hand and refuse to proceed with the trial of the 
suit. But in the event of no application being made 
to the Court for a stay of the suit, the Court that has 
seisin of the disputes between the parties can pro¬ 
ceed to adjudicate upon them and its decision is 
binding upon the parties, [idid.] 

The Court in which the suit is filed acquires seisin 
of the suit immediately on its institution, and its 
jurisdiction to try it cannot remain suspended till 
such time as an application for stay of the suit has 
been made to it and it decides whether it should pro¬ 
ceed with the suit or not. [p, 899, col. 2; p. 900, col. 1.] 

(Case-law reviewed.) 

'^h\ Dipchand Chanduvial, for Respondent 

No. I. . , , . 

Mr. Kimatrai Bhojraj^ for Respondent 
No. II. 

ORDKR.—This is an application to 
file an award under the Indian Arbitra¬ 
tion Act. Various objections are raised to 
it which are set out below. To appreciate 
them, it will be useful to state the material 
facts which are based on the documents 
that have been filed at the hearing, and 
to determine wfiat has been proved before 
1 dironsB the legal aspect. The firm 


of Totaram-Bhagwandas, hereafter refer¬ 
red to as respondents II carrying ^ on 
business at Beawar consigned various 
quantities of wool through the firm of 
Mitsui Bussan Kaisha of Karachi here¬ 
after referred to as respondents I, under 
five different contracts executed between 
November 19, 1917 and April 1918, filed 
in the case and collectively marked Ex. 7. 
Clause (8) of these contracts which are 
identical in wording provided for a refer¬ 
ence to arbitration of two European 
merchants in the event of any dispute 
between the contracting parties. Disputes 
did arise in respect of a sum of Rs. 8,652-9-7 
due on re-drafts which respondents ]I 
failed to pay though called upon to do so. 
On the 17th Febniary 1920, Ex. 4 re¬ 
spondents I called upon respondents II 
to appoint an arbitrator within seven days 
from the receipt of Ex. 4 and warned 
them that in the event of their failing to 
do so they themselves would appoint one 
in accordance with the terms of Ex. 7. 
On the 26th Februaiy respondents II 
replied to respondents I Ex. 5 complain¬ 
ing that the guarantee broker of the 
latter liad overcharged certain items in 
the advance accounts tendered to them 
and on the difference being refunded to 
them they would pay what they owed; 
no reference was made in the reply to 
plaintiff’s demand for arbitration. On the 
3rd March 1920, Ex. 6 respondent's I 
informed respondent’s II by letter that 
they had appointed Mr. H. C. Cargill of 
Messrs. Forbes, Forbes Campbell &‘Co., 
arbitrator on behalf of the latter and Mr. W, 
IT. Nicholas of Messrs. Anderson & Co., on 
their own behalf. The reference Ex. 8 in 
favour of the above named arbitrators 
was executed on the 19th March 1 92C 
and signed by respondents 1 only. On 
the 24th March 1920 the arbitrators gave 
a notice Ex. 9 to both the parties fixing 
the hearing before them for the 12th April 
1920. It may here be mentioned that the 
reference to the arbitrators specified the 
contract numbers and the dates of the 
contracts in respect of which they were 
to arbitrate. On the 5th April 1920 re¬ 
spondents II through their Pleader sent 
notices Exs. 11 and 12 to respondents 
No. 1 and the arbitrators, objecting to . 
the arbitration as they had paid all theiT > 
dues and further informing them that ;: 
they had filed a suit against responu®®^ ^ 

I in the Beawar Court which inTaUdal; ; 
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ed the reference to arbitration and, there- 

Pi’oceed witli it. On 
the 14th April 1920, the arbitrators made 
their award Ex. 13 awarding respon- 
aents l as against respondents II the 

mentioned and on the I2th 

May ipo the arbitrators applied for an 
order to have the award filed in Court 

Tr u November 1919 re.spoiid- 

ents II had filed a suit Ex. 14 against 
respondents I in the Court of the 
Sub-Judge at Beawar for rendition of 

aecount. Respondents II contend tliat 

the subject-matter of the suit embraces 
the dispute referred to arbitration. The 
order by the Court on Ex. 14 is “Check 

12t!i December 
1919 'Ex 15," Ex. 16 is a copy of an 

19^0, the suit be registered and sum¬ 
monses for the final disposal of the suit 
may issue for the 27th May 1920." The 
fluit IS numbered No. 99 of 1920. On the 
^l8t July 1920 respondents I applied 
under r IS.Sch. II, C. P. C., or s. 19. Indian 
Arbitration Act for the stay of the suit 
Which application the parties inform me 
hM not been disposed of till this date. 

«a P^rst instance 

essential to determine on what date the 

Mr . Beawar Court was instituted. 

Xof respondents II contends 

that the institution of the suit must be 
aeemed to be on that date when the plaint 
was first presented in Court whatever its 

9 Ri.k® therefore, the 

^bth November 1919 must be taken to 

flnU XT institution of the 

fiver P^Pchand for respondents I 

that the date 
hxT ordered to be registered 

fthn, 1 ^® X which is the 1st May 1920 
fltb lf; taken as the date of the in¬ 
is According to him it 

anr.fl^ ® plaint is strictly in accord¬ 
ant 4 ‘ provisions of the C. P. C. 

fid , ® ^umitted and ordered to beregister- 

insfjf, 4 he deemed to have been 

of certified copy of the diary 

Ex ift P.^®^®®^lug3 in the Beawar Court, 

hetwpan explains the interval 

thfi 9 Pfk ^-S® Presentation of the plaint on 

the ^vA ^®'^®nrber 1919 and the date of 

already ^ 9^ the 1st May 1920. I have 

made tc Ex. 15 and the order 

On tKA?oii!®T^P^®®®^tation of the plaint. 

oi a tift* V December 1919 in consequence 

V ft by the olerjc of the Court that 

• % 
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the plaintiff had not filed (1) a copy of 
the account nor (2) was there a copy of 
the p aiut and (3) some English words in 

the plaint were written in Urdu The 

Court made an order that the plaintshonM 
be returned and “The plainM shouI 
present plaint within one week after amend¬ 
ment Apparently the plaint was not 
actually returned and lay in the (' , 

till the 3rd April 1920. 'tIu's !Z due ,o 
the absence of the plaintiflf from Beawar 
and from time to time applications were 
made for extensions of the period allowed 
for amendment. On the 3rd April i<)?n 
plaiiiBft allied to have the plaint for one 
month and the Com t directed that it should 
be returned to him and the amended 
plaint filed within a week. On the 13tli 
April, plaintiff re-presented the plaint ud h 
the necessary amendment on which afte.- 
It was scrutinized by the clerk the order 
of the Court on the 1st -May 1920 was th!i 
It, should be registered. If now Jlr 
Dipcliand contends that the 1st Mav 1020 
IS to be taken as the date of the iiistitu- 

cause of actitm 
had been extinguished b.v the award which 

was made on the 14 th April 1920 and he 

original rights and liabilities of the parties 

are merged in it. The word “plai4" has 

no statutory definition but, as pointed out 

in the case of Assan x. Pathumma ( 1 ) 

plaint in law means and has, before he 
days of Blackstone whose phraseology in 
regard to the explanation of the tefm has 
been accepted by Lexicographers, meant 
nothing more than “a private memork 
tendered to a Court in which a person 

sets forth his cause of action; the exhibU 

tion of an action in writing.” Now O T 

1908 correspondki 
with _s 48 of the Code of 1882 lays dowf 
that Eveiy suit shall be instituted bv 
presenting a plaint to the Court of such 

*1 XT new and on 

which Mr. Dipchand strongly relies is m 

the effect that “Every plaint shall comply 
With the rules contained in 0 VI and 0 VIT 
sofaras they are applicable." Order Vldis- 
cusses pleadings generally and 0 VII 

deals with the requirements of plaints and 

Mr.^ Dipchand s argument is that unless a 
plaint complied in every detail with tJie 
formalities prescribed by O.VI and 0. VII 
it cannot be deemed a plaint and its pre 
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sentation cannot be regarded as the 
institution of a suit. I am of opinion that 
a document purporting to be a plaint, setting 
forth a cause of action, and drawn up sub¬ 
stantially in accordance with the rules 
contained in O. VI and O. VII of the Code is a 
plaint though it may contain some imper¬ 
fections. Under the Code of 1882, by s. 53, els. 
(a.) and (6), and s. 51, the very power vested 
in a Court to return a plaint for amendment 
or to reject it connoted its presentation, it 
may be an imperfect plaint but it is still 
a plaint. Similarly upder O. VIT, r. 11 of 
of the Code of 190S, the Court is invested 
with power to reject a plaint, which im¬ 
plies that a plaint has been presented with¬ 
in the meaning of O. IV, r. 1, and farther, it 
is important to observe in connection with 
the plaint that was presented in the Bea- 
war Court and the order on it “Plaint should 
be returned, the plaintiff should present 
plaint within one week filer amendment” 
which may have been a good order 
under s. 53 of the Code of 1882, cannot be 
justified under the Code of 1908, Avhich 
does not contain any provision analogous 
to that in s. 53 returning a plaint for 
amendment, but only provides for its amend¬ 
ment under O. VI, r. 17, if the circumstances 
require it. The Beawar Court therefore was 
in error in directing the return of the plaint 
to the plaintiff for amendment; it should 
have retained the plaint on its file after 
presentation, and ordered the plaintiff to 
remedy its imperfections within a fixed 
period. But what were the alleged imperfec¬ 
tions ? The diary of the Beawar Court 
which is Ex. 18 in the case contains a re¬ 
mark by the clerk of the Court countersign¬ 
ed by the Judge that the plaintiffs have 
filed no accounts which would enable the 
Court to ascertain the Court-fees pay¬ 
able in the suit. The plaintiff as I have re¬ 
marked prayed for a rendition of account 
and he valued his relief approximately at 
Ks. 500 on which ho paid Court-fees, 
he could do no more considering that the 
accounts were with the defendants in the 
suit. On the plaintiff representing this 
fact to the Court, the objection w'as 
withdrawn. The other two objections 
to the admission of the plaint were 
that a copy of the plaint had not been 
filed, and some words were entered in the 
plaint in Urdu which should have been in 
English. A further objection was raised 
which hardly applies to the plaint that the 
tdi^lation fees had not been paid. 1 have 
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set out the objections to the plaint specifi¬ 
cally mainly for the purpose of pointing 
out that the plaint at the time of its presen¬ 
tation was substantially in compliance with 
the provisions of O. VI and O, VII of the Code 
and that the minor imperfections which did 
exist did not detract from its character. In, 
cases where the defects in a plaint are of a 
far graver character, as for instance, where 
a plaint is insufficiently stamped, it has 
been held that the suit is instituted on^the 
day the plaint is presented. In the cas*e of 
Dhondhiram v. Taha Savaclan (2^, it was 
held that neither the Limitation Act nor 
the C. P. C. ordains or implies that in the 
absence of a sufficient stamp there can be 
no presentation. This case adopted the 
view of Subramania Ayyar, J., in the case of 
Assan v. Pathumma ^l)who held thatplaints 
must be regarded as filed on the day that 
they were presented though they may not be 
duly stamped or entirely unstamped. The 
latter case was approved of and followed 
by a Full Bench in the case of Gavaravga 
Sahu V. Botokrishna Patro (3); and what¬ 
ever divergencies of opinion that exist¬ 
ed in the various High Courts as to the 
date of presentation of a plaint not duly 
stamped, the new s. 149 of the Code of 1908 
has been enacted for future guidance. 

I am, therefore, of opinion that the date of 
the institution of a suit should be. reckoned 
from the date of the presentation of a plaint, 
or from the presentation of a document 
purporting to be a plaint notwithstanding 
its imperfections. I, therefore, hold that the 
suit in the Beawar Court was instituted on 
the 26th November 1919. 

Now the objections to the award raised 
by Mr. Kimatrai such as he has pressed 
may be formulated as follows ;— 

(1) That the award is bad and unenforce¬ 
able as the reference to arbitration was pro¬ 
ceeded with and the award made during the 
pendency of a suit in the Beawar Court be¬ 
tween the same parties and in respect of 
the same subject-matter, and which had not 
been stayed. 

(2) That one of the arbitrators Mr. Car¬ 
gill was not an European merchant within 
the meaning of the arbitration clause and 

hence his appointment as arbitrator was not 

valid. 

(3) That in the notice given to respondents 

II calling upon them to ap]X>int an ar- 

(2) 27 B. 330; 5 Bom. L. R. 198. , 1 

(3) 4 Ind. Cas. 503; 32 M. 305: 6 M, L. T. 122; ll . i 

M. L. J. 340. J 
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bitrator, the contract numbers in respect 
"which the disputes arose were not men¬ 
tioned in the letter nor was the subject- 
matter of the dispute clearly specified 
therein. 

(4) That respondents 1 had no authori¬ 
ty to appoint an arbitrator for respond¬ 
ents II unless tliey had appointed tlieir 

own arbitrator and communicated the fact to 
respondents 11. 

(5) That the contracts in suit provide 
for _a reference to arbitration only at ti»e 
option; of the respondents I and hence 
the submission is not valid in law. 

Mr Dipchand for respondents 1 has 
contended that the subject-matter of the suit 
filed in the Beawar Court is not identical 
with and does not cover the disputes bet¬ 
ween the parties tliat are the subject-mat¬ 
ter of the reference to arbitration and hence 
the arbitration j^roceedings and the award 
are not vitiated by reason of the pendency 
of the suit. 

The main objection to the award is that 
embodied in the first objection raised by 
Mr. Kimatrai and I shall proceed to con¬ 
sider it, but it is essential to first dispose 
of Mr. Dipchand’s contention that the mat¬ 
ters in dispute that are referred to arbitra¬ 
tion are not covered by the pending suit. 

The first notice issued by respondents I 
to respondents II is Ex. 4 by which the 
former called upon the latter to pay a sum of 
Rs. 8,652-9-7 with interest thereon on ac¬ 
count of re-drafts or to appoint an arbitra¬ 
tor. The reference to arbitration Ex. 8 
shows that respondents I claimed the 
above amount as due in respect of five con¬ 
tracts between the parties the numbers and 
datesof whichare specified therein. The suit 
filed by respondents II against respond¬ 
ents I in the Beawar Court recited that 
the former had consigned through the latter 
793 bales of avooI to Liverpool and that the 
account sales of only some of tlie bales were 
received, which showed a loss payable by 
1‘eapondents II (“by a wrong and illegal 
account submitted to them”, to use the 
^ordsof the plaint, which was paid) where¬ 
as respondent I ought to have recovered 
from respondents II only such amount as 
naay be found due to them after the account 
sales for the whole oi the consigumenl had 

f^ceived and that respondents lhave 
not allowed respondents II the discount in 
certain charges to which they are entitled. 

rnlT^ ^nrthcr stated that respondents II 
caiioa upon respondents I to render an 
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account which the latter declined and hence 
tlie suit was filed for rendition of account. 
Now, the main argument of Mr. Dipchand 
that the subject-matter in respect of wliich 
relief is sought in the suit is distinct from 
what was referred to arbitration, is tiiat by 
the suit respondents II complain of over¬ 
charges, etc., in respect of tiie amount al¬ 
ready recovered from them and that para. 4 
of the plaint refers to sj)ecific items nn- 
warrantedly thus recovered, and tliat llie 
I)laint demands an account from respond¬ 
ents 1 in respect of the prcrions account 
submitted by them whereas wluU re.spond- 
eats 1 seek to recover from resi)ondent 3 
II ])y arbitration is the amount due to 
them in respect of five distinct contracts not 
emljraced in the previous account and tliat a 
part of tlie amount of Rs. 8,(552 includes 
items which were found to be due only after 
the suit. Nowat thisstage.Iam not concern¬ 
ed with the maintainability of the suit tiled 
by respondent II and whether there was, 
as a matter of fact, an account l^etween tlie 
parties in respect of the consignments of wool 
or whether the contracts are distinct and 
separate. Hut I cannot interpret the plaint, 
as Mr. Dipchand asks me to do, as restricted 
only to the previous account, nor when the ap¬ 
plication for stay of the suit was filed, was 
the plaint understood as being confined 
only to the previous account. There is not 
a word in tlie stay application whicli sug¬ 
gests that the points in dispute in the suit 
are wholly different to those that are referred 
to arbitration, in fact if it were really so, 
no application for a stay of the suit would 
have been necessaiy, as the reference to 
arbitration and the award would cover 
different ground to that mentioned intliesuit. 
Mr. Dipchand has strongly relied on Jilx. 5 
sent by respondents 11 in reply to the de¬ 
mand notice Ex. 4 of respondents I and 
he contends that the reply clearly indicates 
that respondents Us sole objection to the 
payment of the amount was that respondent 
1 had overcharged certain items in the 
previous account and that unless there was 
a refund of the differences, they were not 
prepared to pay up the amount referred to 
in Ex. 4. It is true that Ex. 5 does not 
convey the impression contended for, but 
it is the suit in the Beawar Court that 
should he the determining factor whe¬ 
ther it embraces or not the disputes that 
were referred to arbitration. In para. 1 
of their plaint respondents 11 refer to tlie 

total wool transactions effected through 
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re.-.pondents I and para. 3 of the plaint is 
as follows; That the defendant (respondent 
1) without the receipt of the account of 
the sales of the bales and without the settle¬ 
ment of complete account of hundis, cheques 
and differences, showed loss to plaint- 
ilis (respondents II) firm by wrong and 
illegal account and recovered the amount 

a , his own demand," and the 
prayer m the plaint after reciting that the 
plaintiffs called upon the defendant to rend- 
tion of account which was refused, prays 
that the defendants be directed to render 
an account to the plaintiffs of their trans¬ 
actions with them that is of all their trans¬ 
actions through them and not only a part 
of them. Further by Ex. 11 the notice sent 
by respondents II to respondents I and tlie 
arbitrators, after they were informed of the 
reference to arbitration, respondents II 
intimate to the latter that a suit has been 
filed for accounts "which will settle the 
whole matter." Whether, therefore, the re¬ 
lief sought by the respondents II in their 
suit will be accorded to them or not, the 
suit on the file of the Beawar Court is 
one that embraces the disputes referred to 
arbitration. 

The important question now arises, ’ is 
the award bad by reason of the pendency 
of the suit ? The suit was filed as I have 
pointed out on the 26th November 1919, 
the award is dated the 14th April 1920, 
and the application for the stay of the suit 
on which no order has yet been passed by 
the Court either staying in the suit or dis¬ 
missing the application was made on the 
2l3t July 1920. 

In Doleman and Sotis v. Osset Coi'poration 
(4), Fletcher Moulton, li. J., explained the 
position of parties when notwithstanding an 
arbitration clause in the contract between 
them, a suit has been instituted by one 
of them. "The law will not enforce the 
specific performance of an agreement to 
refer to arbitration, but if duly appealed 
to, it has the power, in its discretion to 
refuse to a party the alternative of having 
the dispute settled by a Court of Law, and 
thus to leave him in the position of having 
no other remedy than to proceed by arbitrj? 
tion. If the Court has refused to stay an 
action or if the defendant had abstained 
from asking it to do so, the Court has seisin 
of the dispute and it is by its decision, 

S»h 70 J. I>.4fi7i 10 h. G. B. 010. ‘ 
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and by its decision alone, that the rights 
of the parties are settled. It follows that 
in the latter case the private Tribunal, if it 
lias ever come into existence, is functus 
officio, unless the parties agree de novo 
that the dispute shall be tried by arbitra¬ 
tion and that the action itself shall be re¬ 
ferred. There cannot be two Tribunals 
each with jurisdiction to insist on deciding 
the rights of the parties and to compel them 
to accept its decision. This is clearly in¬ 
volved in the proposition that the Courts 
will not allow their jurisdiction to be 
ousted." 

In the case of Ram Prasad Surajmull v. 
Mohan Lai Laehmi Narain (5), it was held 
that when an action has been commenced 
upon a contract which contains a provision 
for reference to arbitration, even if a refer¬ 
ence to arbitration has been made before 
the commencement of the suit, the award is 
of no effect unless the suit has been stayed 
pending the arbitration. The decision of 
the majority of the Court of Appeal in 
Doleman and Sons v. Ossett Corporation (4) 
was approved of and followed. In Jokiram 
Kaya v. Ghaneshamdas Kedar Nath (6), it was 
remarked that the principle enunciated in 
Doleman and Sons v. Ossett Corporation (4) 
was of fundamental importance in this class 
of cases and that when a reference to arbi¬ 
tration has been made and the private Tri¬ 
bunal has come into existence, the effect of 
the institution of the suit is that, from that 
very moment the arbitrators become functus 
o;^cio, that is, their authority to deal fur¬ 
ther with the matter becomes extinguished 
and in Appavu Rowther v. Seeni Rowther 
(7), it was held that a private reference to 
arbitration of a subject of a dispute does 
not prevent either party filing a suit in a 
Court of Law in respect of the same matter. 
The arbitrators therupon become functus 
officio and any award by them is without 
jurisdiction. 

It is clear that the jurisdiction of a Court 
is not taken away either by a submission 
clause in a contract, or by the existence of 
arbitration proceedings; the right of a 
party to seek the assistance of the Courts 
is unrestricted, and the Courts will not 
permit their jurisdiction to be ousted. 
When, therefore,, a party who has either 
signed a contract containing a submission 

(5) 60 Ind. Cas. 895; 47 C. 752; 38 O. L. J. 67. 

(6; 61 Ind. Cas. 380; 47 C. 849; 25 O. W. N. 61 ^ ^ 

(7) 42 Ind. Cas. 514; 41 M. 115; 33 31 L. J. I7f} 
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clause or has signed the reference to arbi¬ 
tration, files a suit in Court in respect of the 
matter that he has contracted to refer, to per¬ 
mit the other party to invoke the assistance 
of a private Tribunal would be to liave two 
Tribunals each with the jurisdiction to insist 
on deciding the rights of the parties and to 
compel them to accept its decision, involv- 
ing a race between them as to which should 
be first to give its decision. As the juris¬ 
diction of the Courts is not to be ousted, 
whenever a party to a submission brings 
an action in respect of any matter that lie 
has contracted to refer, he may be liable to 

the violation of his contractual 
obligation, but the Court that has seisin 
of the suit, is the only Tribunal for the time 

^^'’?3ted with the jurisdiction to de¬ 
cide the rights of the parties and the arbi¬ 
trators become functus ojficio, and their 
authority to deal with the disputes abates. 
Ihe suit will not affect the validity of a 
prior reference which was in conformity 
with the agreement between the parties, but 
when a suit is filed in respect of a matter 
contracted to bo referred to arbitration, 
the arbitrators must stay their hands either 
permanently, which implies the extinction of 
their authority, if the Court decides to re¬ 
serve to itself sole jurisdiction in the suit, 
or temporarily, if the Court is of opinion 

made to it, that the parties 
should be relegated to the Tribunal of their 
choice, and their disputes decided by arbi¬ 
tration. I see no reason to dissent from 
the view which I, as a member of the Bench 
^pressed in the case of Ramchand v. 
yovindram (8), where I made the follow¬ 
ing observations: “When a party to 
a contract files a suit in respect of any 
matter that he has contracted to refer to a 
private rribunal, the Court is not ousted of 
Birisdiction to try the suit. It is open 
0 the other party to apply for stay of the 
fv * ^ ground of the contractual liabili- 
tr the matters in dispute to arbi- 

1 the Court may, in a proper case, 

Ola Its hand and refuse to proceed with 
® 1 . al of the suit. But in the event of no 
pplication being made to the Court for a 
th/,. suit, the Court has seisin of 
tft between the parties, can proceed 

ifl u; upon them and its decision 

in upon the parties.” Undoubtedly 

of ®as6 an application for stay 

bn> been made after the award, 

jnere can be no question that during 

Ind. C9S. 150; 13 S.|L, E. 193 at p, 199, 
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the pendncy of the suit the arbitrators held 
their sittings and passed their award. 1 
think the autlioi'ities are clear tliat they 
were not competent to do so. 

Mr. Dipcliand in his ai)Ic argument has 
contended that unless and until the Court 
decides the question whether the suit sliould 
be stayed or not, it has not seisin of the 
suit filed before it and conseijuently there 
can be no cnnllict of jurisdiction. He relied 
on the case of Kkillooram v. Louis Drey~ 
fus&Co. {9} and discussed it at great lengtii. 
In this case there was a reference to arbi¬ 
tration on the 21st May, on the 23rd May 
the suit was filed, on the 17tli June an 
award was passed by the arbitrators and 
on the 4tli August an order was made by 
the Court staying tlie suit. It was held 
that the filing of the suit did not in¬ 
validate the reference to arbitration and 
as the Sub-Judge stayed the suit, the arbi¬ 
trators had jurisdiction to pass their award. 
There is an important distinction between 
this suit where an order for stay of the suit 
had been made by tlie Court though after 
the award and the present one where there is 
no order for stay and Pratt, J. C., expressed 
the opinion in the former case that if no 
stay of the suit has been obtained an award 
made after the suit is invalid. I think the 
judgment of Mukerji, J., in Jokirani Kaya 
V. Ghaneshamdas Kcdar Naih (6) offers a 
satisfactory solution of the difiicultiea 
raised by Mr. Dipchand basing tliem on 
the judgment, in the case of Khilooram 
V. Louis Dreyfus d Co. (Q). The following 
passages at page 855* are very pertinent 
to the point: "The institution of the suit 
cannot, however, retrospectively affect the 
validity of the reference which when it 
was made, was in exact conformity with 
the agreement of the parties”. And 
again "In the case before us, ihc arbi¬ 
tration proceedings were properly institut¬ 
ed and carried on, till up to the moment 
of the institution of the suit; that suit 
could not, on any conceivable principle of 
law, relate back to the date of reference 
and affect the validity of the proceedings 
which had followed thereon". Hence 
though filing of the suit does not invalid¬ 
ate the reference to arbitration, yet the 
effect of the instiutioii of the suit is that 
from that very moment the arbitrators be¬ 
come functus ojficio, and a conflict of juris¬ 
diction is avoided. This can only be on 

(9) 52 Ind. Cas. 130; 13 S. L. R. 8. 

^ of il 
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the hypothesis that the Court in which the 
suit is filed acquires seisin of the suit im- 
mediatelj^ on its institution and its juris¬ 
diction to tiy it cannot remain suspended 
till such time as an application for stay of 
the suit liad been made to it and it decides 

4 

whether it should proceed with the suit or 
not. 

1 am therefore of opinion-that the award 
made during the pendency of the suit is bad 
and must be taken off the file as of no 
effect. As m 3 ’ finding on this point has the 
support of decisions of eminent Judges, it is 
unnecessary to discuss the other objections 
raised to the filing of the award. 

N. H. Award set aside. 

Costs on respondents I. 


MADRAS HIGH COURT. 

Civil Appeal No. 359 of 1922. 

August 4, 1924. 

Present: —Mr. Justice Kamesain and 
Mr. Justice Keilly. 

L. A. BUBRAMANIA IYER— Defe.sdant 

No. 4—Appellant 

versus 

R. H. HITCHCOCK— Plaintiff - 

Respondent. 

Libel— Fair comment, what amounts to Damages, 
assessment of—Xominal and txemplarii damages, when 
canhe awarded - Civil Procedure Code (Act V of IVOS), 
0. V[, r. 17, 0. VIII, rr. S, .5 —Amendment of plead¬ 
ings—Denial, what constitutes- -Admission, whether 
call be retracted. 

Bodies of trained, disciplined and organized Rcr- 
vants of the Government acting under the instriuHions 
and directions of superior officer?, such jis the Police 
and the Military, are expected not to give way to 
feelings of vengeance and to observe a higher stand¬ 
ard of conduct than untrained, undisciplined and 
unorganized rabble in the street among whom they 
are expected to keep order, [p. 902, col. 2.1 

Just, however, as a higher standard of behaviour 
is expected from the Police and the Military as com¬ 
pared with the crowds in the streets, similarly horn 
a body of cultured, highly educated gentlemen pre¬ 
paring to make an enquirj*, is expected a calmer and 
more judicdal attitude than is to be expected from 
mere casual narrators, [ibid.] 

Where the facts stated are correct, reasonable and 
even plausible, criticism may be justified as fair com¬ 
ment, but if there are no facta to ^yalTant the defama¬ 
tory imputation the defence of fair comment cannot 
be maintained in an action for libel, [p. 90.1, col. 2.] 

A i^rson who makes a defamatory statement can¬ 
not escape liability in respect of it merely because he 
made-it honestly but without due care. lihid.j 
th a euit to recover damages for li^I nominal 


damages will be awarded only when the plaintiff is 
content to clear up his character, and does not care to 
put money in his pocket. [i6u/.] 

In assessing damages in a case of libel the conduct 
of the defendant during the proc.ecdings may be 
considered but such conduct is only his conduct in 
the First Court. The repetition in the Appellate 
Court of the defence in the (I'ourt below cannot be 
considered as aggravating conduct, [p. 904, col. 1.) 

Where no private malice or personal gi'udge has 
been proved and it is shown that the defendant acted 
throughout in the public interest, the case is not one 
for exemplarj’ damages. [i6id.] 

Per Reilly, J .—The right of fair comment on 
matters of public interest is a right which it is the 
duty of the Courts carefully to guard and liberally 
to interpret, fp. 912, col. l.J 

Rules 3 and 5 of O. VIII of the C. P. C. must be 
read together. The words “stated to be not admitted ' 
in r. 5 must be taken to mean “specifically stated 
to be not admitted." [p. 906, col. 2.] 

A High Court Vakil, like any one else, may make 
a mistake or omission in his pleadings and if he 
has really done so he is as much entitled as any one 
else to put the matter right by amendment in order 
that the real question in controversy between him 
and his opponent may be decided. So far from being 
slow to grant leave to amend pleadings or from pin¬ 
ning the parties to the strict letter of their pleadings, 
it is the duty of the Court to assist parties in bring¬ 
ing out clearly the real questions in issue between 
them. The questions in controversy between the 
l)artie8, however, which should be brought out 
clciirly and decided are, save in exceptional cases, the 
questions in controveray when the parties join issue, 
that is, when the defendant puts in his written 
statement. They do not in<‘lude new ([uestious U’hich 
the defendant neither wished nor intended then to 
dispute but which at a later stage in the proceedings, 
cither because he has changed his mind or something 
has happened after ho liled his written statement, he 
thinks it profitable to dispute, [p. 907, col. 2.] 

A defendant who delibemtely and under no mistake 
or misapprehension admits a material fa<*l in his 
written statement cnimot be allowed, at a later stage 
in the pr<x:cedings, to change his front and make a 
new case fur himself by denying that fact, [ihid.] 

In criticising Ih? conduct of the Policj on the 
occasiou of a riot, the defendants stated in a rei*ort 
that the Police and the superior officers were, before 
the commencement of the riot, engaged in a crimioal 
conspiracy for the purpose of provoking a breach of 
the peace and violence on the part of non-co-operators 
and then using repri.sals and finally fixing the res¬ 
ponsibility on the movement of non-co-operation, and 
they went on to say that they considered the evidence 
was conclusive and unimpeachable about the com^ 
plicity of plaintiff, who wes the District Superintend¬ 
ent of Police in the transaction. In a suit lot 
damages by the plaintiff for libel, it was found that 
the Policemen had misbehaved on the day in qu»' 
tion, but that there was no proof of any conspiracy 
mudi less of plaintiff's complicity in it: 

Held, that the report had gone far beyond th® 
limits of justifiable criticism and any plea ed &ir com* 
ment must, therefore, fail. [p. 912, col. l.J 

Appeal against the decree of the Goait 
of the Subordinate Judge, South Malabar 
at Calicut, in O. S. No. 56 of 1921. 
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Messrt. t. R. Ramachandra lyer^ C, T'. 
Anantakrishna Iyer, P. S. Naniyanaswami 
Iyer, T, S. Ananthai'arna Iyer and C. S. 
Sxoaminathan, for the Appellant. 

- The Advocate-General and Mr. A. T. K. 
Krishnan Menon, for the Respon<lent. 

Ramesam, J.—This appeal arises out 
of a suit by Mr. llitchcoek. I lie District 
Superiutendent of Police, Soutli .Malabar 
against five defendants for damages for 
libel, contained in a report issued, in April- 
May 1921, by them entitled—“Police Crimes 
in Ottapalam.” The Subordinate Judge 
gave a decree for Rs. G.OOJ. Only the 4th 
defendant, the only defendant who filed a 
written statement (in the proper sense of 
the term) and defended the case—appeals. 

Mr. T. R. Ramachandra Iyer, f(tr the ap¬ 
pellant argued, at the outset, certain pre¬ 
liminary matters relating to the course of 
the trial in the Court below. Tlie issues 
were settled on 15th February 1922 
and the case came on for trial on the 
3rd April 1922—to which day it was 
first posted. It is now argued (1) that the 
Subordinate Judge erred in refusing the 
adjournment prayed for by the 4lh defend¬ 
ant on that day and in proceeding with the 
6xamination of plaintiff’s witnesses; (2) 
that the Subordinate Judge ought to have 
re-called the plaintiff for cross-examination 
in June, the 4th defendant not having 
cross-examined him on the 3rd April ; (3) 
that the Subordinate Judge ought to have 
framed the new issue applied for by the 
4th defendant (see page 18 of the pleadings), 
and (4) that the Subordinate Judge ought 
to have permitted the amendment of the 
4th defendant’s written statement (vide page 
21 of the pleadings). 

Points 1 and 2 are to a certain extent 
connected; Point 4 is similarly dependent 
on point 3. 

I do not think it necessarj^ to deal with 
these points in detail as my learned brother 
has done so at great length—I agree with the 
Subordinate Judge and with my learned 
mx)ther in their conclusions. As to the 
first point, the question now is not whether 
tlie Subordinate Judge might not or might 
nave granted on adjournment on the 3rd 
April but whether his refusal calls for any 
interference on our part now. Seeing that 
the trial of the case was not closed on that 
day but was adjourned to June and that 
only the plaintiff’s witnesses were then ex- 
nnuned, I am not satisfied that the proce¬ 


dure of the Subordinate Judge has pre¬ 
judiced the defence. Nor am 1 satisfied that 
there was any justification for the defend¬ 
ant in refusing to cross-examine the 
l)laintiff on that day with the materials 
then available. It follows that tlie appel¬ 
lant’s contention on the 2nd point also must 
be disallowed. 

I do nol feel called tiiioii to discuss the 
large number of Knglisli decisions cited 
by ^Mr. Ramachaiulra Iyer on the other 
points. On a careful perusal of the written 
statement and having regard to the fact 
tliat application for a new issue and for 
amendment of tlie written statement were 
not made on the 3rd April when the case 
was partially tried but only in June, I 
am satisfied that the additional defence 
was not originally intended to be raised 
by the original written statement. In say¬ 
ing so, I do not mean to say that the 
4th defendant took part in the i)re])ara- 
tion of the report. Perhaps he did not. 
All that I mean is that, at the time, he 
was content to sail in the same boat along 
with the other defendants and not to raise 
any defence jieculiar to himself though 
available. This is also the conclusion of the 
Subordinate Judge. 

I now come to the merits of the case. 

On the 2Gth April 1921, there was a stu¬ 
dents’ conference at Ottapalam. It followed 
three other conferences—The Kerala Pro¬ 
vincial Conference (23 and 24th), an Ulema 
Conference and a Khilafat Conference (25th). 
First, we have to ascertain the events that 
happened on the 2f)th April. It appears 
that the District Magistrate ordered the 
plaintiff to have men for preserving peace. 
The plaintiff ordered the special Police to 
be kept in reserve and not to be in evi¬ 
dence. The three days (23rd to 25th) pass¬ 
ed off quietly. The plaintiff says "All 
through the week the Sergeant and the 
men of the reserve Police were complain¬ 
ing to me of insults by the party calling 
themselves volunteers. The shorthand Sub- 
Inspectors were complaining about the treat¬ 
ment accorded to them in the pandal and that ’ 
they were refused soda water by the persons 
outside. The members of the force behav¬ 
ed very well. I have cautioned them against 
offering insult." I accept this evidence of 
Mr. Hitchcock. I believe that, not only 
he received complaints from his men but 
that it is likely that petty insults and annoy¬ 
ances (not actually amounting to any 
violence) were offered by some of the 
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volunteers, though I do not think that 
the Sub-Inspectors have any right to com¬ 
plain if they did not get soda-water. The 
report of the defendant itself Ex. B sup¬ 
ports Mr. Hitchcock's evidence. At page 5 
it says “Until then there was every reason 
to believe that the reserve Police headed 
by Mr. Hitchcock, the District Superintend¬ 
ent of Police, the Assistant Superintend¬ 
ent of Police and other Officers contri¬ 
buted a good deal to the success of the 
conference by their non-interference." 

Mr. Hitchcock was to leave Ottapalam 
by the mail train of that day which was 
to arrive at 10-30 a.m., but arrived late at 
11-8. He went to the Railway Station but 
on being informed that the train would 
be late went back to the Police Station, 
having left a Sergeant at the station to 
inform him of the arrival of the train. 
At about the time that the train arrived 
the Sergeant rushed on a cycle to inform 
the plaintiff of the train’s ' arrival. Mr. 
Hitchcock immediately hunied to the 
station. The train left at 11-13 and he ar¬ 
rived at Calicut at about 1-30 p.m. There 
is not the smallest doubt about the time 
mentioned above apart from the fact that 
Mr. Hitchcock has not been cross-examined 
for no justifiable reason. During the time 
that he was at the Police Station between 
10-30 and 11-8 the Special Police Constable 
No. 615 came up with D. W. No. 6 Kun- 
happa Menon, the Captain of the Volun¬ 
teers for the Conference and told him that 
he was insulted by the latter. The plaint¬ 
iff “told Constable No. 886 to find out 
what was the matter and sent them away.” 
Mr. Hitchcock’also swears “During the time 
1 was at Ottapalam, there was no complaint 
made to me against any Police Officers 
about insults offered to any mem¬ 
ber of the Congress party or Conference 
party." I unreservedly accept this evidence 
of Mr. Hitchcock. 

But as a matter of fact, other incidents 
happened at Ottapalam on the 26th April— 
unknown to Mr. Hitchcock. 

According to the statements which form 
the appendix to the report and which were 
analysed in the report, the following per¬ 
sons have been insulted, beaten or otherwise 
roughly handled by the Police men of the 
Reserve Force. 

[The incidents were then considered in 
fieUil and his Lordship proceeded :—"] 

My conclusion a® to tfie incidents of the 
^oth are; 


(1) The Reserve Policemen received 
sundrj'' petty insults from the volunteers 
and others; but kept themselves under res¬ 
traint during the first three days (23rd to 
25th). 

(2) The pent up feelings burst forth on 
the 26th and they were guilty of discredit¬ 
able conduct. Isay,‘discreditable’in spite 
of the insults they received, for bodies of 
trained, disciplined and organised servants 
of the Government acting under instruc¬ 
tions and directions of superior officers (such 
as the Police and the Military) are expect¬ 
ed not to give way to feelings of vengeance 
and to observe a higher standard of con¬ 
duct than tintrained, undisciplined, and un¬ 
organised rabble in the street among whom 
the former are expected to keep order. 

Jf the report had contented itself with 
criticising the conduct of the Reserve 
Policemen or even said that Mr. Hitchcock 
committed an error of judgment in not keep¬ 
ing the Reserve Policemen under greater 
control on the 26th (for he admits “1 know 
that the people would insult them and it 
would be difficult to keep one’s temper 
when insulted") the report would not have 
been libellous. 

But, as it is, the report has gone far 
beyond the limits of justifiable criticism; just 
as we expect a higher standard of be¬ 
haviour from the Military and the Police as 
compared with the crowds in the streets, 
similarly we expect from a body of cultured, 
highly educated gentlemen preparing to 
make an enquiry, a calmer altitude and a 
more judicial attitude than casual narrators. 
The defendants have grievously fallen from 
this high standard. Even with reference 
to the statements before them, their report 
contains grossly inaccurate statements of 
fact. At page 24 the report says about 
Kunhappa Menon "It was in their presence 
that his Khilafat badge was removed. He 
explained to them how he was beaten, kick¬ 
ed, and dragged to their presence by the 
Police." These statements are not sup¬ 
ported by his deposition before them. 

The following statements in the report 
(viz.), (1) it also shows that “the superior 
officers are accessories before the fact and 
after the fact," (2) “there is evidence on re¬ 
cord to show that the attack was the result 
of a conspiracy carefully designed before 
hand”—may not necessarily refer to the 
plaintiff. As to the third sentence complain¬ 
ed of iiL the plaint, “itwaaa decided 
victory, eto.," I do not think it has any 
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thing to do with the incidents of 26th April. 
At page 25 the report refers to an article 
by Mr. Ramunni Menon in the Hindu 
dated 3rd March 1921 under the title of 
“V^agaries of the District Authorities” and 
proceeds to summarise it. The next sen¬ 
tence refers to Mr. Thomas. The last sen¬ 
tence remarks “after referring to various 
other vagaries of these District Officers 

Mr. Ramunni Menon pointed out that . 

the people maintained perfect non-violence 
and that it was a decided victory etc." If the 
last sentence is an unfair summarj^ of Mr. 
Ramunni Menon’s article, it may be libell¬ 
ous but not with reference to the incidents 
of 26th April. 

The next sentence complained of is “we 
consider that the evidence is conclusive 
and unimpeachable about the complicity 
of Mr. Hitchcock in the transaction." The 
two incidents discussed in the sentences 
immediately preceding this conclusion 
relate to Unni Krishna Menon and Kunhi 
Koya. I have already observed that the 
former’s identification of Mr. Hitchcock is 
now known to be wrong. Kunhi Koya 
never named him. One would have thought 
that the defendants before using the words 
"conclusiveand unimpeachable" took greater 
care to satisfy themselves of the connection 
of Mr. Hitchcock with these two men, in¬ 
stead of being content with the statement 
of Unni Krishna Menon. As the facte had 
now turned out, we know Mr. Hitchcock 
did not see these men, and the conclusions 
stated without proper enquiry and mani¬ 
festly erroneous cannot beheld to be justi¬ 
fied. The fifth sentence complained of is 
is it believable that the Mallapuram Re¬ 
serve Police could have thought of attack¬ 
ing the innocent people of Ottapalam with¬ 
out being aided by the superior officers and 
the local Police." Leaving aside the doubt¬ 
ful innocence of the Ottapalam people one 
would think the answer is “yes." The natural 
explanation of the occurrences is not to 
bring in the aid of the superior officers but 
to attribute it to the men themselves. In 
the present case, the petty insults of the 
preceding days are enough to explain the 
fracas. Assuming these petty acts of insult 
were not known to the framers of the re- 
®ven then the prima /axce conclusion 
Should be to attribute the conduct of the 
Aoucemen to the men themselves and not 
10 explain^ with reference to a supposed 
aia or instigation by superior officers. 

A Uo not think it necessary to refer to 


the Gth and 7th sentences complained 
beyond saying that they were unjustified. 

If the facts stated are correct, reason¬ 
able and even plausible criticism may be 
justified as fair comment [Hunt v. "Star" 
Ne^vspapcr Co. (1)1, but if there are no 
facts to warrant the imputation, the 
defence of fair comment cannot be main¬ 
tained in an action for libel [Joynt v. 
Cycle Trade Publishiyig Co. [2)]. The de¬ 
fendants cannot justify the libel by say¬ 
ing they believed in the presence of Mr. 
Hitchcock in the Police Station when 
Unnikrishna Menon and Kunliikoya were 
taken there, for the enquiry on which 
such belief could be based was incomplete 
and they could easily liave ascertained 
the aetuah*fact3 if they took greater care 
to ascertain it. The statement about the 
evidence of his complicity being conclusive 
and unimpeachable was made at their 
risk and lliey cannot escape liability 
merely because they made it honestly but 
without due care. [See also Halsbury s Laws 
of England, Vol. 18, ss. 702-3 and page 706)]. 

In Cooper v. Lawson (3), it was held that 
the statement “there can be but one answer 
to these very natural and reasonable 
queries, he is hired for the occasion" was 
rightly held to be libellous as it contained 
a statement of fact which the defendant 
failed to prove. 

As to damages, this is not a case for 
nominal damages which will be awarded 
only when the plaintiff is content to clear 
up his character and does not care to put 
money in his pocket (Odgers on Libel and 
Slander, page 374). The libel is also 
serious. The appeal is also dismissed with 
costs. 

The plaintiff has filed a memorandum 
of objections for enhancement of damages; 

I do not think it necessary to enhance 
the amount of damages for the following 
reasons. 

1, No special damage has been proved. 

2. The Trial Court has made an honest 
endeavour to arrive at a figure which will 
fairly compensate the plaintiff for the 
annoyance and mental suffering which the 
libel must undoubtedly have caused. It is 
for the respondent to satisfy us that it is 

fl) (19r)8) 2 K. b .101) at p. 320; 77 L. J. K. B. 732; 

93 L. T. 629; 24 T. L. R. 452. 

(2] (1901) 2 K. B. 292; 73 L. J. K. b. 752; 91 L. T. 

100 

(3) (1838) 8 A. & E. 740; 1 P. & D. 15; 1 W. IV. * 

H GOl; 8 L. J. Q. B. 9: 2 Jur. 919; 112 E. R. 1020; 47 
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inadeqiiate. Besides the Rs. 6,000 award¬ 
ed in this case, he obtained a decree for 
another Ks. 1,000 in the suit against the 
Hindu for the same libel. He never 
filed an appeal agiinst the other defendants. 

o. The learned Advocate-General referred 
to the fact that the 4th defendant con¬ 
tinued in this appeal to justify his libel. 

But while the conduct of the defendant 
maybe considered in assessing the damages, 
such conduct is only the conduct in the 
First Court. The repetition in the Appellate 
Court of the defence in the Court below 
cannot be considered as aggravating 
conduct. 

4. While the reckless conclusions of 
the defendant may amount to malice in 
law, no private malice or personal grudge 
has been proved in the case. The defend¬ 
ants acted throughout in the public 
interest. Therefore, it is not a case for 
exemplary damages. 

5. The incident of 26th April lead to 
the fair comment that Mr. Hitchcock 
might have more efficiently postponed his 
departure for another day and in any 
event, did not on the 26th April exercise 
such efficient control over the men of the 
Reserve Police as the public had a right 
to expect and as he exercised on the pre¬ 
vious days. This is also a ground of dis¬ 
allowing exemplary damages. 

In the result the memorandum of ob¬ 
jections is dismissed but without costs. 

Reilly^ J. —The plaintiff who was 
District Superintendent of Police, South 
Malabar, sued the five defendants for 
damages for certain statements contained in 
Ex. B a printed pamphlet entitled “Police 
Crimes in Ottapalam, being the report 
of the Emergency Committee appointed to 
investigate and report on the Police tyranny 
in Ottapalam on 26th April 1921," at the 
end of which are printed the names of the 
defendants with the symbol “Sd." before 
each as if each had signed the original, 
and contained also in a copy of the report 
which appeared over the names of the 5 
defendants in the issue of the Madras 
newspaper The Hindu for 11th May 1921, 
Ex. A. Defendant No. 4 alone contested 
the suit. The Subordinate Judge made 
a decree for Rs. 6,000 and costs against 
the defendants. Defendant No. 4 appeals. 

2. Mr. Ramachandra Iyer for defendant No. 
4 argued grounds Nos. 4 and 7 of his appeal 
as preliminary grounds. They are to the 
effect that the Subordinate Judge miscon- 
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strued the pleadings in the suit and mis¬ 
understood appellant’s defence, that he 
erred indismissing the appellant’s petition 
to frame a special issue whether appellant 
wrote or published or caused to be publish¬ 
ed the report in question and that if there 
was any ambiguity in appellant’s written 
statement, the Subordinate Judge should 
have allowed appellant's applications for 
its amendment. In considering these con¬ 
tentions, it is necessary to examine the 
pleadings in .some detail. In para. Ill (c) 
of the plaint, it is set out that some incidents 
are said to have occurred at Ottapalam on 
26th April 1921, in which some members of 
the Mallapuram Special Police Force are said 
to have taken part, and that plaintiff was 
apprised of some of the said incidents for 
the first time when he reached Calicut Rail¬ 
way station from Ottapalam between 1 and 
2 p. M. on that day. In para. HI (d) it is 
alleged that defendants constituted them¬ 
selves or were constituted into what has 
since been described as an “Emergency Com¬ 
mittee” with the' professed object of in¬ 
vestigating the causes and details of the said 
incidents and wrote and published and 
caused to be published the so-called report 
Ex. H. In para. Ill (e) are set out 7 extracts 
from the report Ex. B, which plaintiff alleges 
were written, published and caused tobe pub¬ 
lished by defendants falsely, maliciously and 
without probable cause and constitute grave 
and serious libels against plaintiff personal¬ 
ly and in the way of his office as superior 
District Officer of the Police Force of South 
Malabar. In para. Ill (/) it is stated that 
the so-called investigation into the alleged 
incidents was un-authorised, highly colour¬ 
ed by bias and used as a convenient 
pretext for the malicious vilification of the 
executive heads of the Malabar District, 
of whom plaintiff was one. In para. Ill W 
plaintiff charges defendants with having 
in their so-called report fastened upon hiDi» 
out of malice and spite, unworthy motives 
and criminal acts with the full consciouan^ 
of his absolute innocence and with df* 
liberate object of holding him up to pubhe 
odium as an official tyrant unworthy of bt® 
office. In para. HI (i) plaintiff states th^ 
he has been greatly injured by the 
in his reputation and by way of his offic® 
and has been brought into public odium, 
ridicule and contempt; and in para. 
he claims damages from defendants, wh^ 
he assesses at Rs. 20,000. Defendant Nftf 
4 filed his written statement in the sait^n 
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24tli October 1921. In para. 1 of the 
statement he says; “This defendant does 
not admit all or any of the allegations in 
the plaint except such as havebeen express¬ 
ly admitted herein and as regards those 
allegations (by which I understand tlie 
allegations not expressly admitted) this 
defendant puts the plaintiff to the proof 
of the same". Then in para. II he submits 
that the report Kx. 11 embodies tlie con¬ 
clusions arrived at honestly and in good 
faith at an inquiry held openly and im¬ 
partially on a matter of public import¬ 
ance and is based upon evidence, wliich 
there is no reason to disbelieve and states 
that the report is fair comment made in 
good faith and without any malice or spite 
on a matter of public interest and is in law 
justified and privileged. In para. 3 he 
submits that the extracts from the report 
quoted in para. Ill (c) of the plaint con- 
sfcitiite no libel and afford no cause of 
action to plaintiff and states that he does 
not admit the correctness of tlie various 
inferences drawn and the innuendoes, sug¬ 
gestions and interpretations made in res¬ 
pect of them in the plaint; In para. 4 of the 
statement defendant No. 4 denies para. 3 (/) 
of the plaint. In para.5 he denies the charge 
of malice and spite in para. Ill (h) of the 
plaint; in para. 0 he denies that plaintifY has 
been injured or brought into public^odium, 
ridicule and contempt; and in para. 7 he de¬ 
nies that he is liable to plaintiff in damages. 
It will be noticed that this written state¬ 
ment besides raising pleas of justification 

and fair comment specifically traverses every 
material averment in the plaint except 
the allegations that defendant No. 4 was 
one of those who constituted themselves or 
were constituted into the “Kmergency 
Ooramittee" and that he wrote and published 
and caused to be published the report in 
question. On 15th February 1922 the fol¬ 
lowing issues were settled in the presence 
of the Vakils of plaintiff and defendant No. 
4 , viz 

( 1 ) whether the report mentioned in the 
plaint and the extract therefrom quoted 

, in the plaint constitute a libel on the 

* plaintiff; 

(2) whether the report in question is a 
fair and bona ji'lt comment on a matter 

of public interest; 

(3) whether the report was justified and 

privileged; . , , 

(4) whether the plaintiff is entitled to 
®ny damages, and if so w’hat; 


(5) ^Whether the report was published 
maliciously. 

It will be noticed that there is no issue 
about publication of the alleged libels 
from wliich it appears that the Judge 
uuderslood that there was no controversy 
about publication and that defendant No. 
4 admitted publication. On the issues so 
settled tlie parties went to trial, tlie final 
hearing being fixed for 3rd Ai)ril, IDib’j. 

3. On that day defendant No. 4 imtina 
petition for adjourninenttl.A. No. 15^011922) 
wliicli was dismissed. Plaintiff’s witnesses 
were then examined and the suit was ad¬ 
journed to 19rh June 1922 for tlie e.xainina- 
tion of defendant No. 4’s witnesses after a 
petition (I. A. No. 1.^2 of 1922) that the cross- 
examination of plaintiff’s witnesses might 
be reserved had been dismissed. On tlie 
next day defendant No. 4 presented a peti¬ 
tion (I. A. No. 158 of 1922) that, plaint¬ 
iffs witnesses might be summoned for 
cross-examination at the next liearing. 
That was dismissed by the Judge on 7tli 
April 1922. On 4th April 1922 defendant 
No. 4 also tint in another petition (1. A. 
No. 159 of 1922) in whicli lie prayed that 
summons might be issued for the pro¬ 
duction of certain official reconis; but tliat 
too was dismissed on 7th April, 1922, 
when defendant N). 4 applied to this 
Court for the transferof the suit to some 
other Court; but that application was dis¬ 
missed on 5tli May 1922. When tlie suit 
came on for hearing on 19th June 1922, de¬ 
fendant No. 4 applied (I. A. No. 183 of 1922) 
for the framing of an additional issue, viz., 
“whether the 4th defendant wrote and 
published and caused to be published 
report in question”. In the affidavit, Kx. K., 
accompanying this petition, defendant No. 
4 says that in his written statement liesaiil 
lliat plaintiff’s allegation that the defend¬ 
ants wrote and published and caused to be 
publishe{l the report was not admitted and 
that plaintiff should prove it, no issue was 
framed about the signing or publication of 
the report; but in his order of 7th April 
1922 on I. A. No. 158 of 1922, that is, the 
petition for summoning plaintiffs witnesses 
to attend again for cross-examination, the 
Subordinate Judge had remarked that 
defendant No. 4 was one of the jiersons 
who signed tlic report; as a matter of fact 
defendant No. 4 did not take any part in 
writing the report or in its publication, 
nor did he sign it. As a mis-appreliension in 
regard to defendant No. 4’8 responsibility 
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for the prepartion and publication of the 
report had “crept in”, a specific issue shoiild 
be framed on the point. The Subordinate 
Judge dismissed this application for fram¬ 
ing ail additional issue, his view being 
that the proposed issue did not arise on 
the pleadings, on which it must be held 
that defendant No. 4 had admitted the al¬ 
legation in the plaint that he among others 
wrote and published and caused to be 
published the report. On the failure 
of his petition for a new issue defendant 
No. 4 on the same daj" put in a petition 
I. A. No. 184 of 1922 for the amendment of 
his written statement by the addition of a 
paragraph denying that he even was a 
member of the Emergency Committee and 
denying that he was in any way responsi¬ 
ble for the report and that he wrote and 
published it or caused it to be published. 
The Subordinate Judge dismissed this 
petition for amendment also and pro¬ 
ceeded with the trial of the suit on the 

issue originally framed. 

4. Mr. Ramachandra Iyer’s argument 
for defendant No. 4 on this part of the case 
is tvvc-fold, firstly, that publication is 
sufficiently denied in his client’s written 
statements as it stands, and secondly 
that if that is not so defendant No. 4 
should have been allowed to amend his 
written statement so as to bring out 
the denial of publication which he in¬ 
tended originally to plead. The question 
whether defendant No. 4 in his written 
statement did deny publication sufficiently 
for the purpose of pleadings depends on 
the construction of rr. 3 and 5 of O. VIII, C, 
P. G. Rule 3 of that Order lays down that 
“it shall not be sufficient for a defendant in 
his written statement to deny generally the 
grounds alleged by the plaintiff, but the de¬ 
fendant must deal specifically with each 
allegation of fact of which he does not admit 
the truth, except damages.” 

That rule gives directions how denials 
are to be made. Defendant No. 4’s denial 
of publication in his written statement has 
to be found, if anywhere, in para. 1 of 
that statement. In that paragraph he says 
that he “does not admit all or any of the 
allegations in the plaint except such as have 
been expressly admitted ” and as regards 
the unadmitted allegation he “puts the 
plaintifi to the proof.” No one can contend 
that this paragraph contains a specific 
denial of publication. The paragraph is 
clearly a general denial such as therulestates 


to be insufficient; r. 5 of the Order goes on 
to state the consequence of a defendant 
failing to observe the directions of r. 3. It 
states that every allegation of fact in the 
plaint if not denied specifically or by neces¬ 
sary implication or stated to be not admit¬ 
ted in the pleading of the defendant shall 
be taken to be admitted (except as against 
a person under disability). Now it is clear 
that the allegation in the plaint that defend¬ 
ant No. 4 among others wrote and published 
and caused to be published the report 
in question is not specifically denied in 
defendant No. 4’s written statement. Nor, 
in my opinion, can that allegation be 
said to have been denied by defendant No. 4 
in his written statement “by necessary 
implication” within the meaning of r. 5 
on the ground that a general denial in¬ 
cludes the particulars within the purview; as 
that would be to construe r. 5 in a sense 
inconsistent with r. 3. Similarly the words 
“stated to be not admitted” in r. 5 must 
be taken to mean if wo are to read the 
two rules together, as we must “specifically 
stated to be not admitted.” To my mind 
the strict interpretation of the two rules 
presents no difficulty. It is true, as urged 
by Mr. Ramachandra Iyer, that it has often 
been recognised that rules of pleading should 
not be enforced to a party’s detriment 
so strictly in this country as in England; 
but I am here confining myself to the in¬ 
terpretation of the two rules in question. 
In this connection Mr, Ramachandra Iyer 
has drawn ourattention to two English cases 
Adkins v. North Metropolitan Tramway Co, 
(4) and Groco(t V. Lora« (5). In the fojmft 
case to each paragraph of the plaintif s 
statement of claim the defendants replied 
that they denied each and all the seven 1 
statements and allegations set out in para¬ 
graph so and so of the statement of claim ; 
and it was admitted that the defendants in¬ 
tended to traverse all the material allega¬ 
tions in the statement of claim. The deci¬ 
sion was that there was no ground for s' lik¬ 
ing out the defence so framed. In Gn cott 
V. Lovatt (5) the plaintiff alleged in para. 3 
of his statement of claim that the do- . 
fendants on or abouta certain date falsely 
and maliciously wrote, printed and publish¬ 
ed a certain handbill. The first paragraph 
of the defence was “The defendants deny 
the facts alleged in para. 3 of the state¬ 
ment of claim”. The Court of Appeal decided 

(4) (1894) 63 L. J. Q. B. 361; 10 R. 600. 

(5) (1916) W. N. 317: 61 S. J. 28. 
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that, although the defence was pleaded 
in a loose and irregular form, the Trial 
Judge was wrong in treating the case as 
one in which defendants had admitted 
publication. It will be seen that neither of 
the cases quoted is really similar to the pre¬ 
sent case. In each of the cases quoted the 
defendant went much further towards a 
specific denial of the allegations in the 
plaint than defendant No. 4 has done in the 
general expressions used in para. 1 of 
his written statement. To my mind on a 
strict interpretation or indeed on ^any 
reasonable interpretation of rr. 3 and 5 of 
0. VIII, C. P. C., defendant No. 4 cannot be 
held to have sufficiently denied the allega¬ 
tion of publication and must, therefore, be 
held to have admitted publication. 

5. Mr. Ramachandra Iyer’s contention that 
defendant No. 4 should have been allowed 


to amend his written statement so as to 
bring out clearly the denial of publication 
which he intended originally to plead is 
more serious. Mr. Ramachandra Iyer has 
referred to several cases, Tildesley v. Harper 
(6), Croppcrv. Smith (7), Hollis v. Bni'ton (8) 
and Kmnda5 Rvpchand v. Rachappa Vi- 
thoha (9), as showing the principles on which 
leave to amend pleadings should be grant¬ 
ed. Those cases do not go beyond the well- 
recognised principle that, however the 
necessity to amend may have arisen, leave to 
amend should always be granted and at 
any stage in the proceedings in order to 
allow the real question at issue between the 
parties to be raised on the pleadings unless 
the party applying for leave has acted in 
bad faith or the amendment will cause 
some injury to the opposite party for which 
he cannot be fully compensated by costs or 
otheiwiie. At this time of day it is hardly 
necessary to quote authorities to support 
that principle, which has certainly not been 
disputed by the learned Advocate-General 
in this case. Hollis v. Burton (8J may per¬ 
haps- be noticed for a moment as in that 


case Burton, who was a Solicitor and, there¬ 
fore, might have been expected to know bet¬ 
ter, made a very serious admission by mis¬ 
take and was subsequently allowed to with¬ 
draw it by amendment. That case is oJ 


^ (6) (167t) 10 C1-. P. 39r; 48 L. J. Ch. 495; 39 L. T. 

55V; 27 W. R. 2n>. 

11884) 26 Cb. D. 7C0; 53 L. J. Ch. 891; 51 L. T. 
^53; 33 \V. R. 60. 

fj tl892) .3 Ch. 218; C7 L. T. 146; 40 W. R. 610. 
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some particular interest in comparison with 
the present case as it appears that defendant 
No. 4 is a High Court Vakil of long standing 
and large experience, who is no doubt well- 
acquainted with the rules of pleading. But 
a High Court Vakil like anyone else may 
make a mistake or omission in his jdeadings, 
and, if he has really done so, he is as much 
entitled as any one else to put tlie matter 
right V)y amendment in order that the real 
question in controversy between liim and 
his opponent may be decided. So far from 
being slow to grant leave to amend plead¬ 
ings or from pinning the parties to the 
strict letter of their pleadings, it is the 
duty of the Court to assist parties in bring¬ 
ing out clearly the real questions in issue 
between them. But, when we speak of the 
real questions in issue or in controversy 
between tlie parties, we must be careful 
as to the stage of the proceedings to wliicli 
we refer. The questions in controversy 
between the parties which have to be 
brought out clearly and decided are, save 
in exceptional cases, the questions in con¬ 
troversy when the parties join issue, tliat is, 
when the defendant puts in his written 
statement. They do not include new ques¬ 
tions which the defendant neither wished 
nor intended then to dispute, but which, 
at a later stage, in the proceedings, either 
because he has changed his mind or because 
something has happened after he filed his 
written statement, he thinks it profitable to 
dispute. A defendant, who has deliberate¬ 
ly and under no mistake or misapprehen¬ 
sion admitted a material fact in his written 
statement cannot be allowed at a later stage 
in the proceedings to change his front and 
make a new case for himself by denying 
that fact. As I understand him, Mr. Rama¬ 
chandra Iyer does not urge that defendant 
No. 4 should be allowed to do anything of 
this sort. His contention is that defendant 
No 4 when he filed his written statement 
really intended to deny that he had publish¬ 
ed the report in question. What we have 
to consider is whether it is possible to 
accept that contention. 

6. In the plaint there is a clear allegation 
that defendant No. 4 among the other defend¬ 
ants wrote, published and caused to be 
published the report in question, and with 
the plaint was filed the pamphlet Ex. B 
and the issue of the Hindu Ex. A in each 
of which defendant No. 4’8 name is printed 
at the end of the report in such a way as 
to indicate that he had signed its original. 
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Defendant No. 4 in his written statement 
traversed the other material allegations in 
the plaint individually; but according to 
his own account he did not think it necessarj' 
to refer to - the very important allegation 
of publication except in his general refusal 
to admit in the omnibus paragraph with 
which he opened his staterhent. At a very 
late stage of the hearing Mr. Ramachandra 
Iyer has drawn our attention to the fact 
that in his written statement defendant No. 4 
has not specifically denied the allegation in 
the plaint that plaintiff was apprised for 
the first time of some of the incidents which 
happened at Ottapalam on 2()th April 1921 
when he reached Calicut, that day. That 
statement, Mr. Ramachandra Iyer contends, 
the whole course of defendant No. 4 s con¬ 
duct of the suit shows, he intended to deny 
but there is no specific denial of it, from 
which Mr. Ramachandra Iyer asks us to 
infer that defendant No. 4 intended to deny 
it in his general refusal to admit in para. 1 
of his written statement, and from this 
again he asks us to infer that it may be 
Uue that defendant No. 4 intended to deny 
also the allegation of publication in the 
same general paragraph. The answer to that 
is that logically it was not necessary to de¬ 
fendant No. 4’s case to deny that plaintiff 
was first apprised of some of the incidents 
at Calicut and that, so far as that state¬ 
ment in the plaint was in any way material, 
it was sufficiently traversed by implication 
in the plea of justification set up bj*^ defend¬ 
ant No. 4. The Subordinate Judge has 
fallen into an error in para. 19 of his 
judgment in saying that the plea of justifica¬ 
tion set up by defendant No. 4 itself implied 
an admission of authorship. Defendant No. 
4 was qx\ite at libert}^ if he wished, in such 
a case to deny publication and then to set 
up alternative pleas of justification, etc. It 
is not because a denial of publication would 
conflict with a plea of justification that we 
can infer in this case that defendant No. 4 
never intended to deny publication. But 
the learned Advocate-General has asked us 
to compare the written statement with the 
plaint and to note the particularity with 
• which other allegations in the plaint are 
traversed and to contrast the vagueness 
of the general refusal to admit, by which 
it is now contended defendant No. 4 in¬ 
tended to deny the allegation of publication. 
He asks and it may well be asked, is it likely 
that any reasonable man, intending to con¬ 
test such a case as this and to put forward 


[85 I. 0. 1925] 

the cardinal plea that he did not publish 
the alleged libels and had nothing what¬ 
ever to do with them would have put in a 
written statement containing no specific 
mention of the plea though traversing in 
detail almost every other allegation in the 
plaint. And here it must be remembered that 
defendant No. 4 is not an ignorant or il¬ 
literate man, but a lawyer of experience. As 
I have said a lawyer like anyone else may 
make a mistake or omission in the plead¬ 
ings in his own case. But is it likely that 
a lawyer of experience intending in such 
a case as this to deny publication would 
have filed such a written statement as that 
of defendant No. 4 in this suit? The state¬ 
ment was verified and signed by defendant 
No. 4 himself. Defendant No. 4 is asking 
U6 to believe in spite of the form of his 
pleadings that he did intend to deny 
publication. In the circumstances I think 
we may legitimately look into liis further 
conduct in the suit to see whether there 
is anything in it to make it probable or 
improbable that he had that intention. 
Issues in the suit were framed on 15th 
February 1922. If one had never seen 
the pleadings in the suit the first thing 
that would attract one’s attention on 
looking at the issues w’ould be that there 
is no issue about publication. That 
shows at least that the Subordinate Judge 
was under the impression when frammg 
the issues that no question of publication 
was in controversy but that on the contrary 
defendant No, 4 had admitted publication. 
If, as is represented, defendant No. 4 in¬ 
tended to deny publication and believed 
that by his written statement he had denied 
publication, how w'as it that his A^akils in 
whose presence the issues w'ere framed and 
who must have understood that that was 
a cardinal part of his defence, did not 
protest at once that a most important issue 
had some how been omitted ? The denial 
of publication was not only an obvious 
plea, which it would be almost impossible 
for them to forget; it was a line of defence 
which, if seriously intended would be far 
more easy to maintain than most of tbe 
other pleas raised. Can it be believed that 
defendant No. 4 and his Vakils were so 
negligent that they did not observe that 
on the issues as framed the most valuabla- 
line of defence was not available to theffl- 
But the matter does not end there. TM 
Subordinate Judge has mentioned in ^ 
judgment that defendant No. 4’8 eenhJ* 
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Vakil submitted draft issues in the case 
and that it does not appear from those draft 
issues tjiat there was any intention to deny 
publication. The draft issues have not 
been submitted to this Court but the 
Subordinate Judge’s statements regarding 
them are not disputed. This shows at least 
how defendant No. 4's senior Vakil under¬ 
stood his written statement. It is possible 
that defendant No. 4 really intended to 
deny publication but his Vakil was under the 
mis-apprehension that he had admitted it? 
And when the suit came on for final hear¬ 
ing, it is clear that defendant No. 4 con¬ 
tested it strenuously. As has been stated, 
he put in petitions for adjourning the trial, 
for reserving the cross-examination of 
plaintiff’s witnesses, for re-calling plaintiff’s 
witnesses and for the production of further 
documents, and he also applied to this 
Court for the transfer of the suit from the 
Subordinate Judge’s file. As he has 
shown by his affidavits in support of those 
petitions, defendant No. 4 himself was 
watching his interests in the suit keenly. 
But in spite of all this, we are asked to 
believe that it was not until some time after 
the examination of plaintiff’s Avitnesses 
had been concluded that defendant No. 4 
discovered that such an important part 
of his defence as denial of publication had 
been omitted from the issues. An ex¬ 
amination of the pleadings and defendant 
No. 4’s own conduct in the suit leave 
no doubt upon my mind that he did not 
intend to deny publication Avhen he filed 
his written statement. In my opinion, there¬ 
fore, the Subordinate Judge was right in 
refusing to allow him at a later stage to 
change his front and to put forward by 
amendment a new case denying publica¬ 
tion. 

7. At the very close of the hearing of 
this appeal Mr. Ramachandra Iyer in his 
reply has suggested that the averment of 
publication in the plaint is not sufficient¬ 
ly specific, that it does not state where 
or to whom publication Avas made nor 
hoAv defendant No. 4 Avas responsible for 
publication either in Ex. A or B. Nothing 
was said about this before the Subordinate 
Judge, and the point, is not raised in the 
appeal memorandum. If thei*e AA’ould ev^er 
have been anything in the objection, it lias 
been raised too late. Mr. Ramachandra Iyer 
has also brought to notice at the same 
stage of the proceedings the fact that 
there appears to be a mistake in the plaint 
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in giving the date of the cause of action 
That point loo should have been raised 
before the Subordinate Judge if of any 
importance. 

8. Mr. Ramachandra Iyer has urged 
that the Subordinate Judge should liaA^e 
granted defendant No. 4’s petitions of 3rd 
and 4th April 1922 for reserving liis cross- 
examination of plaintiff’s Avitnesses and for 
re-calling those Avitnesses on another day 
for cross-examination on the ground that 
defendant No. 4 had not then obtained tlie 
originals of the statements appended to 
Ex. B. on which that report Avas j'lrofes- 
sedly based. The statements as ju-inted 
at the end of Ex. H. were in defendant No. 
4’s hands; but Mr. Ramachandra Iyer has 
urged that for the purpose of cross-examin¬ 
ing plaintiff the . original statements were 
required. He has not been able, however, 
to explain to us Avhy equally effectiA'e ques¬ 
tions could not haA'e been put to plaintiff 
on the basis of tlie printed statements as on 
that of the manuscript originals. In his 
order on I. A. No. 150 of 1922 tlie Subordi¬ 
nate Judge has remarked that defendant 
No. 4 adopted a defiant attitude at the hear¬ 
ing of 3rd April 1922 and declined to cross- 
examine plaintiff’s Avitnesses. Defendant No. 
4’s conduct in this matter appears to have 
been very unreasonable ; and Avlien a party 
behaves in sucli a way at the trial, he puts 
those Avho haA'e to defend his conduct in 
the Appellate Court in an unenviable posi¬ 
tion. Neither in this matter nor in the 
other interlocutory applications Avliicli I 
have mentioned do the Subordinate Judge’s 
orders appear to be improper. 

On the merits of the case it is unneces¬ 
sary for me to add mucli to the judgment 
just pronounced by my learned brotlier Avitli 
tlie result of Avhich I agree. Mr. Rama¬ 
chandra Iyer has urged that most of the 
extracts from the report Avhich have been 
set out in the plaint do not necessarily 
apply to plaintiff". It is true that the first 
two extracts, viz., (1) “it shoAvs also that 
the local Police and superior officers are 
accessories before the fact and after the 

fact" and (2) “there is evidence-on record 

to show that the attack Avas a result of a 
conspiracy carefully designed before hand" 
taken' by themselves, do not necessarily 
refer to plaintiff. The 3rd extract viz., 
“It Avas a decided victory for non-co-opera¬ 
tion mov'ement and a correspondingly de¬ 
cided failure for the authoritie.s as their 
attempts to goad the people to violence 
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had so thoroughly and signally failed” ap- able about the complicity of Mr. Hitchcock 
pears in the report only as a remark made in the transaction." The argument of the 
by D. W. No. 5 in a news paper article pub- report from the bottom of the page 26 
lished by him in March 1922. But when until we reach this extract is continuous, 
we come to the 4th extract, viz.^ “We con- and it is clear that the “transaction r^ 
sider that the evidence is conclusive and ferred to is the alleged conspiracy and 
unimpeachable about the complicity of Mr. the facts alleged to have been done in cariy- 
Hitchcock in the transaction", the refer- ing out its object. In the 5th extract 
ence to plaintiff is specific. In regard to “is it believeable that the Mallapuram 
this extract Mr. Ramachandra Iyer has eon- Reserve Police could have thought of attack- 
tended that the “transaction” referred to ing the innocent people of Ottapalam with- 
is merely the taking of one Kunhi Koya to out being aided by the superior officers 
the Police r Station, which is mentioned and the local Police," it is clear I think 
in a few lines earlier in the report. But we from the context that plaintiff is included 
must go further in the report to see what in “ the superior officers." The 6th extract 
the “transaction” was. At the bottom of is “At Calicut there was no riot and house- 
page 26 of Ex. B. we find “hence the neces- breaking by the Police, whereas at Ott^ 
sity for a conspiracy to provoke a breach palam riot and house-breaking proceeded 
of the peace at Ottapalam on the morning the attack on the Khilafat emblems and 
of the 26th of April, and. if any untoward workers. Mr. Hitchcock and his Assistant 
casualties or injuries were caused to the did all that was necessary to use this un- 
Police, to bring in all their instruments of lawful Assembly of. the Reserve Police- 
destruction into play and then attribute men as an instrument to serve their own 
the whole thing to the movement of non- purpose, without directly implicating them- 
co-operation. There is ample proof on re- selves. And the next sentence of the leport 
cord that the Reserve Police of Mallapu- explains the last words of this extract by 
ram committed in furtherance of the com- saying “Mr. Hitchcock hurried to the sta- 
mon object the various offences with which tion with full knowledge of what was going 
they have been charged”, i.e., house-break- on with a view to avoid responsibility and 
ing, robbery, grievous hurt, robbery, save his reputation." The 7th and 
assault and mischief as mentioned on page last extract appears in the report after 
8 of the report. Then on page 28 we find the words “ on a review of the whole evi- 
“what do all these expressions prove? dence”and is “we are of opinion that the 
They prove not only a pre-existing con- Reserve Police of Melapuram the IomI 
spiracy but also the method and manner of Police of Ottapalam and the superior Police 
execution resolved upon by the con- Officers were before the commencement of 
spirators. They establish beyond ever a the riots engaged in a criminal conspiracy 
shadow of doubt that all these conspirators for the purpose of provoking a breach of the 
before they started out, resolved to get at peace and violence on the part of non-c(^ 
the Captain of thevolunteers. Vakil Ramunni operators and then using reprisals and 
Menon, all Khilafat workers and volunteers, finally fixing the responsibility on the 
the Khilafat flags and any others who movement of non-co-operation. We are 
might oppose them and assault them as also of opinion that all the above named 
roughly as possible so as to provoke violence offences were committed by the Reserve 
and then use their arms and ammunitions Police of Melapuram in furtherance of 
in the name of order and peace. They also their common object and that they failed 
show that it was part of their campaign to secure desired result." Here again it ts 
that the local Police should abet and aid clear that plaintiff is included in “ the 
the Reserve Police by accompanying them superior officers ” mentioned. It must alw 

to point out the persons they wanted. In be remembered, on page 19 of the report it is 

this connection the important question is stated that one of the questions for con- 
whether Mr. Hitchcock, the District Super- sideration is “if it (i.e., the conduct of the , 
intendent, and the Surgeant of the Reserve Police) was the result of the previous con- | 
Police had left Ottapalm before the riot spiracy, whether the District Superintend- J 
commenced with full knowledge of the ent of Police Mr. Hitchcock and the Assist- | 
same." Then on page 31 we find the ex- ant Superintendent of Police and the local ♦ 

Uact in question, viz., “We consider that Police were parties to the conspiracy and to ' I 

fne evidenoa is coaolusiva and unimpaach- what extent, if any." Taken with thfiU j 
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context there can be no doubt, I think, that 
the 4th, 5th, 6th and 7th extracts set out 
in the plaint refer to plaintiff. 

It has not been contended i)y Mr. Rama- 
Ghandra Iyer that if the.se extracts refer to 
plaintiff, they are not defamatoiy. Indeed 
they are most gravely defamatory. Hardly a 
graver allegation could be made against an 
officer in the position of plaintiff whose 
duty it was to preserve the peace of his 
district than that he played the hateful and 
shameful part of deliberately provoking a 
section of the public to break the peace 
in order that the Police might have an 
excuse to bring “all their instruments of 
destruction into play." Further it is 
alleged that plaintiff entered into a 
conspiracy with his subordinates to carry 
out this disgraceful plan. And finally itis 
alleged that he was guilty of the crowning 
meanness of deserting his men and leaving 
Ottapalam while the plan was being carried 
out in order to conceal his part in it. 
These are atrocious allegations. 

11. Defendant No. 4 has set up the plea 
of justification, to make out that plea he 
has produced evidence that Madhava 
D- W. No. 6, the local chief of the 
Khilafat volunteers ’ was beaten by a 
Police constable at the Ottapalam Railway 
Station on the morning of 26th April 1922, 
■was kicked by some other constables and 
was then taken to plaintiff at the Ottapalam 
Police station but made no complaint to 
plaintiffiand was sent away, that Ramunni 
Menon, D. W. No. 5, the local Congress 
secretary after hearing about 10-30 a. m., 
that some shop-keepers and others had 
been beaten went with D. W. No. 10and an¬ 
other man towards the Railway Station 

towards the Court building of 
which the Police Station forms part and on 
way passed plaintiff who was going to 
the Railway Station, but did not speak to 
mm, that when got to the shop of Narayana 
^enon, D. W. No. 11, which is opposite the 
^ourt building, they found that he had 
eceived a wound on the nose, that his 

^®®^ beaten and 
♦u i No. 12 had an injury on his leg, 

hat after an altercation with a Police con- 
able, a student who was with Ramunni 
was hit on the back of his neck by 

0 same constable and that a little later 

Menon was seized by some con- 
aoies and dragged towards the Police 

released before he reached 
**• Ihe evidence of D. Ws. Nos. 11.12 and 


11 is to the effect that when the}' were all 
m the shop of D. W’s Nos. II and 14 some 
Police constables who had been cl^asing 
another man entered the shop; D. W. No. 14 
resisted them; the constables hit him, and 
he jumped down into the road; his brotlier 
D. W. No. 11 Avent to his rescue; he in 
turn Avas hit by the constables and j^ulled 
out of the shop: he fell into the road-drain 
and injured his nose, breaking one of its 
bones; D. \V. No. 12 was also l)eaten by the 
constables and fell doAvn and hurt his 
hand and knee. It is not clear from the 
evidence of D. M's. Nos. 11, 12 and 14 
when all this happened. D. \Vs. Nos. 11 
and 14 say it Avas between 10 and 11 a. m., 
D. \V. No. 12 says he posted a letter “about 
10 or 11 A. M." and was sitting in the shop 
after that when the constables arriA'cd. 
From the evidence of D. \V. No. 5 Ramunni 
Menon it appears that D. M"s. Nos. 11, 12 
and 14 had been beaten before he reached 
the shop, Avhich Avas very soon after he 
passed plaintiff going to the Railway Station 
from the Court building opposite to the 
shop. But hoAv soon after Ramunni Menon 
and his companions met plaintiff he got to 
the shop has not been made clear. D. \V. 
No. 2, a correspondent of the Madras Mail, 
says that he saw the assaults of Ramunni 
Menon and on D. M's. Nos. 11, 12, and 14 
and that all these incidents happened 
Avithin 10 minutes. D. M^ No. 14 savs that 
after he had been beaten by the Police he 
Avas taken to the Police Station; he saAv two 
sahibs there, he heard that they Avere Super¬ 
intendents but he cannot say that they 
Avere not Sergeants. It does not appear 
that D. W. No. 11 or 12 or 14 had anytliing 
to do AA'ith the non-co-operation movement 
and their evidence suggests rather that 
some Police constables had some private 
reason for attacking them. There is evi¬ 
dence that plaintiff left Ottapalam Railway 
Station by the train for Calicut at 11-13 
that morning. D. W. No. 3 Avho Avas in 
charge of the Ottapalam branch of a Calicut 
Bank says that he saw some men in khaky 
shirts chasing a man in front of his office. 
They abused him and made preparation to 
get into his office, desisted Avhen one of 
them read the notice board; he sent a tele¬ 
gram about the incident to his head office 
at Calicut about 11-15 a. m. that day. It 
Avill be seen that, if eveiy Avord of evidence 
produced by defendant No. 4 is true, it 
does not shoAv that plaintiff knew before he 
left Ottapalam that any one had beea 
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assaulted hy the Police and that it is 
ludici'oubly iusufiicient as a basis for the 
other allegations made against him. I 
agree that the plea of justification falls. 

12. There remains the plea of fair com¬ 
ment. The right of fair comment on 
matters of public interest is a right which 
it is our dut}^ carefully to guard and liber¬ 
ally to interpret. But can the statements 
in question be brought within even the 
widest interpretations of fair comment? 
The conduct of the Police is undoubtedly a 
matter of public interest. If the evidence 
adduced by the defendant No. -1 regarding 
the conduct of the Police at Ottapalam on 
2Gth April 1922 is true and it must be re¬ 
membered that it was not necessary for 
plaintiff's purpose in the suit to controvert 
that evidence, it was a subject on which 
comment, very strong comment, was legiti¬ 
mate. But the report goes far beyond that. 
Mr. Ramachandra Iyer has harped upon 
the argument that, if Police constables at 
Ottapalam acted in the way the evidence 
shows they acted on the morning of 26th 
April 1922, while plaintiff was still in the 
village or immediately after he left, it might 
reasonably be said that plaintiff was respon¬ 
sible for their conduct. In one sense the 
head of the District Police Force is respon¬ 
sible if the descipline of the force breaks 
down and the men get out of hand. If the 
evidence in this case is true, strong language 
might have been used on the way in which 
plaintiff appeared to have discharged that 
responsibility without over-stepping the 
legal limits of fair comment. But from the 
position that plaintiff must be held respon¬ 
sible for the conduct of his subordinates 
to the allegation that he joined them in a 
conspiracy for the vile object attributed to 
him in the report we have to jump over an 
unbridged chasm in the argument. The 
4th, 5th, 6th and 7th extracts quoted in the 
plaint contain unjustified allegations of 
fact. It makes no real difference in this res¬ 
pect that the 5th extract is put in the 
form of a rhetorical question and that the 
4th and 7 th extracts are stated as conclu¬ 
sions of fact drawn from evidence. As the 
learned Advocate-General has contended, 
these extracts are not fair and they are 
not comment. The plea of fair comment 


also fails. , . , t 

13. In regard to damages I agree that' 

there is no sufficient reason to interfere Avitli 

the Subordinate J udge's decree. 

14- I agree that the appeal should be 


dismissed with costs and the memorandiinl, 
of objections should be dismissed without 
costs. 

V. N. v. 

z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Appeal No. 2G5 of 1922. 

July 9, 1924. 

Present: —Mr. Justice Ramesam and 

Mr. Justice Reilly. 

PERIGI VENKOBACHARLU— Defendant 

—Appellant 
versus 

SANJI RADHABAYAMMA— Plaintiff . 

—Respondent 

Procedure—Evidence in one case used in another 
— Objection by party — Irregularity. , 

Where on the application of one of the parties to ft 
suit, the Court useu as evidence in the case the evi¬ 
dence in another case, tliough the application was 
opposed by the other party: 

Held, that the procedure wns opposed to law and- 
vitiated the whole trial as irregular. 

Appeal against a decree of the Court 
of the Subordinate Judge, Anantapur, in 
Original Suit No. IG of 1920. 

Mr. L.A. Govinda Raghava iov iht 
Appellant. 

The Advocate-General, for the Respond¬ 
ent. 

JUDGMENT.— TheSubordinate Judge 
has used the evidence in Original Suit 
No. 6 of 1920 as evidence in this case on the 
application of the plaintiff though it was. 
opposed by the defendant. This procedure 
is opposed to law and vitiates the whole 
trial as irregular. The appellant contends 
that he has been prejudicedby the irregu-* 
larity and we cannot say he was not, for 
the vSub-Judge states he perused the whole 
of the evidence so admitted and actually 
refers to the evidence of two witnesses in 
his judgment. 

The decree is set aside and the suit te- 
manded for fresh trial to be disposed of 
according to law. Costs to abide result. 
The Court-fee paid by the appellant wiU 
be refunded. 

V. N. V. Suit remanded. - J 
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CALCUTTA HIGH COURT. 

Miscellaneous Case No. 87 of 1924. 

August 19,1924. 

P?’esen^-—Justice Sir Hugh Walmsley, Ivt., 
and Mr. Justice Mukerji. 
SUBODH CHANDRA ROY 
CHOWDHURY—Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code {Act V of IS'M), ss. i.i 
(7), JiOI—Extradition -Ic^ (.YU of I'JOd), .s. i-’-- 
Arrest without warrant, when justified--"Credihle 
information," "Reasonable suspicion," what amounts 
to - Police OtJiccr, duty of—Person liable to he extra¬ 
dited, when can be arrested Procedure after arrest. 

Petitioner’s brother was arrested without a warrant 
by the Calcutta Police acting on the basis of two 
telegrams received from tlie Jodhpur State i^olioe 
requesting the arrest and staling tliat the person 
who33 arrest was requested was “wanted for embezzle¬ 
ment of money to the value of a couple of lacs of 
rupees." On an application being made by the 
petitioner under a. 41)1 of the Ci-. t\ C. for a writ of 
habeas corpus: 

Held, (1) tliat the Criminal Appellate Bench of (he 
High Court had jurisdiction to entertain and dispose 
of the application under s. 11)1 i*f the Cr. P. C.; 
[p. 914. cols. 1 & *2 ) 

i2) that the arrest of the petitioner s lu-olhcr was 
unlawful as the a.sscrtion contained in th.* telegrams 
from the Jodhpur .Stale Police did not cunstiuitc 
"credible information" or create a “reasoualile sus¬ 
picion" as required by clause seunthly of s. 51 (f 
the Cr. P. C. [p. 914. col. l.| 

Per Mukerji, J. -Section 5-1 seventhly of the Or. 
P. C. gives a I’olice Officer personal authority i'.iul 
involves a personal responsiliility and reasonable 
suspicion and credible information must be based 
upon definite facts which the Police Officer must 
consider himself before he acts under the section 
and he cannot delegate his discretion or take 
shelter unto the plea or judgment of anolhei’ officer 
or authority, [p. 916, col. l.j 

The wording of clause seventhly of a. 51 of the Cr. 
P. 0. clearly indicates that the ari’esting Police 
Officer has to exercise his own judgment and form 
hia own opinion as to whether he should or shouhl 
not act and to enable liim to do so he must have the 
necessary facts before liim. What is a reasonable 
uomplaint or suspicion must depend upon the circum¬ 
stances of each particular case but it must be at least 
founded on some definite fact tending to throw sus¬ 
picion on the psrson arrested and not on mere vague 
surmise or information, [p. 916, cols. 1 & 2.] 

The last portion of clause seventhly^ of s. 54 of the 
Cr. P. C. contemplates cases in which there is a 
Resent liability and not oases in which there may 
pliability in future for apprehension or detention. 
Ths issue of some sort of process for extradition 
under the law would create such a liability although 

luay not have arrived and is not avail¬ 
able for execution, [p. 917, col. 2.] 

Even where all the cx)udition8 necessary to satisfy 
p J^^l^irements of clause seventhly of e. 54 of 
j 0- are made out and ths arrest is validly or 
wwfully made the person arrested must forthwith be 
produced before a Slagistrate in order that the deten- 
uon may conform to ths provision? of s. 23 of the 
Mtnditlon Act. [p. 918. cols. I A 2.1 


Application under s. 491 of Cr. P. C. 

^ Messrs. .4. A. Basil and Pabu 

Satyendra Kissm-c (iJiose, for llie Peti¬ 
tioner. , 

Mr. B. L, -V/t/er, for the Crown. 

JUDGMENT. 

Walmsley, J. —Tliis Rule was obtained 
under section 491 of the Cr. P. C. 

The circumstances are as follows: — 

Subodh Chandra Itoy Chaudhury, a ser¬ 
vant of the Jodhpur State was arrested lyv 
llie Calcutta Police without a warrant on 
August lull. He was produced before the 
Deputy Commissioner on August L'llh when 
an application for bail was jiraetically refus¬ 
ed. for til? sum demanded was pioliioitive. 

It appears that the C’alcuUa Police re¬ 
ceived two telegrams on or about August 
illh. The (irst in addilion to personal des¬ 
cription said “wanted for (‘ml)ez/donieiit.’’ 
Tlie second, in addition to suggf'stions 
about possible movements said “eiube/.:ile- 
ment of money to the value oT a couple 
of lacs of i-upcos‘\ This was all the iu- 
foi’iiialion wliich tlie Cakuitla I’ulicc liacl 
wlifii (hey arrested the man; and the search 
of his house yielded nothing. Doth Ihc.se 
telegrams were sent by “ Police " without 
further speeilicalioii. 

Since the arrest, and in an.sucr to a 
telegram from Calcutta, telegrams have 
been received from the Judicial and Poli¬ 
tical member of the Stale Council and from 
the Inspector General of Police, and from 
the Resident. 'J'he two former give a 
considerable amount of information as to 
the nature of the charges preferred against 
the arrested man. 

There is no doubt about the proper pro¬ 
cedure in cases of this n tture. Under s. 7 
of the I^xtradition Act lliere should be a 
warrant issued by the Political Agent to 
the address of the Chief Presideiic}'Magis¬ 
trate. I can quite understand that that 
procedure may entail an amount of delay 
which would enable the fugitives to escape. 
That, however, is a danger against which 
there is a double safeguard. First, there is 
the one specially appropriate to cases, such 
as the present, namely, application to a 
Local Magi.slrate as provided by s. 10 of 
the Extradition Act. Admittedly, recourse 
was not had to this procedure. iSecondly, 
there is the wide power of arrest without 
warrant conferred upon the Police by s. 54 
of the Or. P. C. Of the clauses in that sec¬ 
tion, the seventh is the_ one on which 
reliance is placed for justification of the 
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arrest. Jf is urged tliat the conditions 
mentioned in that clause are fulfilled and 
the arrest was, therefore, lawful. 

The first question is whether the state¬ 
ments in the telegrams of the 11th August 
constituted credible information or created 
reasonalde suspicion. Now there was in 
the telegrams nothing but a bare assertion: 
no details as to how the embezzlement 
was effected or how it was detected, were 
given. It appears to me that an assertion 
like that may suffice for a requisition, but 
is not enough when the conditions sug¬ 
gested by the words credible and reason¬ 
able have to be satisfied. Those words 
must have reference to the mind of the 
person receiving the information, and such 
bare assertions cannot form the material 
for the exercise of an independent judg¬ 
ment; they are enough only if the receiver 
subordinates his judgment to that of an¬ 
other, consequently I think that the first 
half of the conditions mentioned in the 
seventh clause is wanting, and that 
the arrest without a warrant was unlawful. 

It is urged that since then much more 
information has been received. That is 
true: but the nature of the offence alleged 
to have been committed is still obscure. 
Charges of forgery and cheating have been 
added, and very likely they are appli¬ 
cable, but the statement of facts suggests 
that the forging and the cheating may 
have taken place in British India. Even 
now, therefore, I am not prepared to say 
that all the elements required by the 
seventh clause to s. 54, Cr. P. 0., are estab¬ 
lished. As I take this view, I need not 
go into the question whether later details 
may be used to supplement the information 
on which the arrest was made. 

In my opinion the telegrams received on 
August 11th did not contain materials which 
would justify the arrest of the man Subodh 
Chandra Koy Chaudhuri without a warrant. 
His detention is, therefore, improper; andthe* 
order that we must pass is that he be set at 
liberty. . 

An objection has been raised tp-day as to 
the j urisdiction of this Bench to entertain 
this application. It appears to me that the 
Amending Act of last year, Act XII of 1923, 
made such a great change that the Rules 
framed under the Code ae it stood before 
the amendment and the practice that for¬ 
merly obtained have now become out of 
date, and in my opinion the terms of s. 491, 
t!f. P. 0., as it now stands, ^ve this Bench 
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jurisdiction to entertain and dispose of the 
application. 

Mukepji, J.— I agree. 

The learned Standing Counsel has raised 
a preliminary objection that the Criminal 
Appellate Bench of this Court has no 
jurisdiction to deal with an application 
made under the provisions of s. 491, Cr, P. 
C., or that, at any rate, having regard to 
the uniform practice which prevails as to 
the making of an application under that 
section before a Judge sitting on the Origi¬ 
nal Side of this Court, this Bench should 
not pass any order upon the present ap¬ 
plication. With regard to this matter I 
should like to say only this: that by tl^e 
amendment introduced by the Amending 
Act (XII of 1923) to a. 491, Cr. P. C., the 
rules framed by this Court for dealing 
with an application under s. 491 have now 
become altogether in-apposite and judging 
from the context of s. 491, Cr. P. C., the 
Criminal Appellate Bench of the High 
Court being the highest Court of Criminal 
Appeal or revision has got ample power to 
deal with the application. I propose there¬ 
fore, to deal with the merits. The facts of 
the case may shortly be stated as fol¬ 
lows:— 

Subodh Chandra Roy Chaudhury was 
arrested by the Police of Calcutta on the 
11th August 1924 at about 5-30 p. m. He 
was placed before the Deputy Commis¬ 
sioner of Police on the 13th August 1924, 
12th having been a Sunday, when an appli¬ 
cation for bail was made on his behalf, 
and it was urged that the arrest and deten¬ 
tion were wholly illegal. The Deputy Com¬ 
missioner of Police made an order that 
Subodh Chandra Roy Chaudhury might be 
released on bail of rupees two lakhs, to be 
furnished in ten sureties or less. Subodh 
Chandra Roy Chaudhury was imable to 
avail of the said order, and his brother 
Sushil Chandra Roy Chaudhuiy applied 
to this Court under s. 491 of the Cr. P. C. 
and s. 107 of the Qovernmeut of India Act, 

1915, for an order for setting him at liberty, 
and in the alternative, for reduction of 
the bail. In pursuance of our order Subodh 
Chandra Roy Chaudhuiy was produced 
before ns. We ordered his release on his 
own bond of Rs. 5,000 and on his famish¬ 
ing four sureties of Rs. 5,0J0 each or one 
surety for Rs. 20,000, whichever might be 
convenient to him, pending our orders on 
the application in so far as it purports to 
be one under s. 491, Or. P. 0. 


[SS1. 0.1925] 


8DB0DH CHANDRA ROY V. EMPEROR. 



It appears that the arrest was made 
on the strength of two telegrams received 
by the Calcutta Police on or about the lltli 
August 1924 which ran as follows: - 

"O, T. Jodhpur, 9 Raj, 

Police Commissioner, Calcutta. 

Subodh Chandra Chaudhury Bengalee of 
46ABosepara, Baghbazar Calcutta, wearing 
eye-glasses, age about 35, bald head, stou- 
tish, wheat 'complexion, of the State Audit 
Office wanted for embezzlement, please 
arrest if found, goes in European habits at 
times—Police.” 

“ I. B. Jodhpur. 11 Raj. 66. 

Commissioner of Police Calcutta. 

My wire of 9th instant regarding Subodh 
Chandra Roy Chaudhury to your address 
enquiries show that he may go to Chander- 
nagore, his wife and children at Calcutta 
at address given by me in my telegram 
embezzlement of money to the value of a 
couple of lakhs of rupees please searcli his 
and his father's house and attach all valu¬ 
ables including money.— Police.” 

After the arrest the Calcutta Police sent 
the following telegram to the Inspector 
General of Police, Jodhpur:— 

“Jodhpur Raj Police, Jodlipur. 

Your telegrams 9th, 11th Subodh Chan¬ 
dra Roy Chaudhury arrested nothing found 
on house search application going to be 
made in Calcutta High Court for release 
on bail wire full details of charges pre¬ 
ferred and when extKiditioii proceedings 
expected. 

Police Commissioner Calcutta.” 

To this, two telegrams were received by 
.t.he Calcutta Police by way of reply, one 
#om the Political and Judicial Member, 
State Council, Jodhpur, and the other from 
the Inspector-General of Police, Jodhpur. 
They ran as follows : — 

“Jodhpur 14-99. 

Police Commissioner Calcutta. 

Thanks for your telegram of the 13th lo 
our Inspector-General of Police. Subodli 
Chandra Roy Chaudhury was Assistant 
I reasury Officer at Jodhpurwhen he fraudu¬ 
lently obtained from Railway Auditor two 
cheques Nos. B291780 and 48762 for one 
Uikh^ each and cashed them fraudulently 
at Ajmer and Bombay respectively and mis¬ 
appropriated the amount. Wanted here 
wider 88, 420, 409 and 467 Indian Penal 
Code. He should not therefore he released 
^ bail.^ His co-accused under arrest here. 
JjXtradition proceedings will he sent short¬ 


ly. Political and Judicial Member State 
Council Jorllii)ur”. 

“Jodhpur 14 Raj. 72. 

Police Commissioner Calcutta. 

Please refer wire of last night fioin Poli¬ 
tical and Judicial Member State Council 
Jodhpur, to yonr addres.s. OO’ence under 
s. 409, Indian Penal Code non-bailable and 
in view of the grave importance of tlie 
olfencesthe bail application of Snl)odh 
may kindly be oppo.-^eil Moreover it is 
possible he may commit .suicide or escape 
beyond reach if left to himself. Inspector 
General of Police.” 

It appears also that a further lelegiam 
was thereafter received liy tlie ('alcutta 
Police from the Resident of Jodlipur whioli 
ran thus: — 

“Jodhpur Residency 
Police Commissioner Caiciilin. 

2021 Reference. Arrest Suiiodli Rov 
Chandra (sm) Chaudhury by Jrdhpur Dar- 
bar for offences under ss. lA), 40:) and 467, 
Indian Penal CV»le. Warrant will be sent 
as soon as jios.sible meanwnile kindly do 
not grant bail Resident.” 

The arrest as I Inve said w.u made on 
the first two telegrams .set forth aljove and 
it is sought to be juslilied by reference to 
clause savznthbj of s. 54 of the Cr. P. C. That 
clause runs thus:— 

“ Any person who has been concerned 
in, or against whom a reasonable complaint 
has been made orcredible information Jias 
been received or a reasonable susjiiciou 
exists of his having been concerned in, any 
act committed at any place out of Brilisli 
India, which, if committed in British India, 
would have been punislialile as an offence, 
and for which he is, under any law relating 
to extradition or under the Fugitive Offend¬ 
ers Act, 1881, or otherwise, liable to be 
apjirehended or detained in custody in Bri¬ 
tish India”. 

In dealing witli the question as to the 
legality or otherwise of the arrest under 
this clause it would be convenient first of 
all to dispose of an argument based on the 
decision in the csise of In re Mnkund Baba 
Vethe (1) which has been j>ut forward be¬ 
fore us. That decision can no longer be 
treated as good law since the addition of 
clause seventhly to s. 54. Cr. P. 0, by s. 3 
of Act III of 1894 [See Emperor v. Husein 
Ally (2).] 

(!» 19 B. 72; 10 Ind. Dec. (N. s.) 49. 

(2; 7 Bom. L. It. 463; 2 Cr. L. J, 439. 
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To satisfy the requirements of this clause 
two conditions must be present : First, that 
the person to be arrested has been con¬ 
cerned in any act committed at any place 
out of British India which if committed in 
British India would have been punishable 
as an offence or against the person a reason¬ 
able complaint has been made or credible 
information has been received or a reason¬ 
able suspicion exists of his having been 
concerned in such an act; and second, that 
the person is liable for such act to be 
apprehended or detain€>d in custody in 
British India under any law relating to 
Extradition or under the Fugitive Offenders 
Act, 1881, or otherwise. 

The first of these requisities contemplates 
either the proof of a fact, namely, the fact 
of the person having been concerned in the 
act or a reasonable complaint, or credible 
information or a reasonable suspicion of 
his having been concerned therein. The 
■\vording of this part of the clause is very 
similar to that of clause of the sec¬ 

tion. Under that clause it has been held 
by this Court In the matter of Cham Chan¬ 
dra Mazumdar (3) that the section gives a 
Police Officer personal authority and in¬ 
volves personal responsibility and reason¬ 
able suspicion and credible information 
must be based upon definite facts which 
the Police Officer must consider for him¬ 
self before he acts under this section, and 
that ho cannot delegate his discretion or 
take shelter under the belief or judgment 
of another Police Officer. To provide for 
cases where one Police Officer has to act 
on a requisition issued by another Police 
Officer clause ninthlu has been added by 
s. 10 of Act XVIIl of 1923 which restricts 
the responsibility of the arresting Police 

Officer to the conditions mentioned in that 

clause. In cases, however, where clause/irsi/y 
applies the responsibility is that of the 
arresting officer himself and the principle 
laid down in the case of Cham Chandra 
Uazumdar (3) still holds good. This 
new clause does not affect the provisions 
of clause seventhly and in fact it 
has not been suggested before us that it 
does. The wording of clause seventhly 
clearly indicates that the arresting Police 
Officer has to exercise his own judgment 
and form his own opinion as to whether he 
should or should not act and to enable him 
to do so he must have the necessary facts 

(3) 37 Ind. Cae. 57; U C. 76; 20 C. W. N. 1233; 

Or* b. J- 73. 


before him. What is a reasonable com¬ 
plaint or suspicion must depend on the 
circumstances of each particular case but 
it must be at least founded on some definite 
fact tending to throw suspicion on the 
person arrested and not on mere vague sur¬ 
mise or information. A general definition 
of w'hat constitutes reasonableness in a 
complaint or suspicion or credibility of an 
information cannot be given ; both must 
depend upon the existence of some tangible 
proof within the cognizance of the arresting 
Police Oflficer and he must judge whether 
it is sufficient to establish the reasonable¬ 
ness or credibility of the charge inform¬ 
ation or suspicion. The first two telegrams 
give no facts whatsoever and merely state 
that Subodh Chandra Roy Chaudhury was 
w'anted for having embezzled a couple of 
lakhs of rupees. They do not set out even 
so much in the shape of facts as were set 
out in the communication upon which 
the Police acted in the case of Charu Chan¬ 
dra Mozvmdar (3; referred to above. The 
first of the two conditions, therefore, in my 
opinion was not satisfied in the present case. 
In my opinion the arrest was not one 
authorised by law and Subodh Chandra Roy 
Chaudhury is entitled to his immediate re¬ 
lease. 

In view of the materials which the Cal¬ 
cutta Police obtained subsequent to the 
arrest it is necessary to consider the matter 
further as to whether, those materials would 
not justify his re-arrest, for there would be, 
no object in releasing him if on these ma¬ 
terials he may be re-arrested and again put 
in custody, the consequence of which will 
probably be a further application to this 
Court when the matter will have to be con¬ 
sidered again. 

The latter telegrams judging from the 
sources from which they came must be 
taken as absolute guarantee of the truth 
of the information conveyed thereby, but 
they hardly supply the facts which the 
arresting Police Officer must have before 
him in order to form his own opinion as 
to the complicity of the person to be 
arrested in the act which he has got to 
consider under the first part of clause 
seventhly of the section. Of these three 
telegrams the first one discloses that the 
charge against Subodh Chandra 
Chaudhury was that he had fraudulently 
obtained the cheques and fraudulenUy 
cashed them and misappropriated the . 

amounts of the cheques,- ■ It menlioftt , 
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, 93.420, 409 and 467, Indian Penal C!ode, but 
86 t 9 out no allegations as to s. 467, Indian 
Penal Code, and gives no particulars upon 
which one can make out whether the acts 
alleged to have been committed amount 
to offences under ss. 420 and 409, Indian 
Penal Code. The next telegram speaks 
only of the offence under s. 409, Indian 
Penal Code. The last one merely says 
that Subodh Chandra Roy Chaudhury is 
wanted for offences under ss. 420, 409 and 
467, Indian Penal Code. If one has to 
form an opinion as to whether these 
offences have been committed or not, the 
telegrams, I ventui'e to think, will not 
enable him to do so and yet the arrest¬ 
ing Police Officer is called upon to do so 
by the first part of the clause in order 
to make the arrest. The position would 
have been wholl}' different if there was 
any credible infoi*mation that a warrant 
had been issued for that would have been 
very substantial material justifying the 
arrest. 

Then as to the second condition. The 
question is what is the meaning of the 
expression “for which he is, under any 
law relating to Extradition or under the 
Fugitive Offenders Act, 1881, or otherwise 
liable to be apprehended or detained in 
custody in British India.” Does this ex¬ 
pression only qualify the offence and 
denote its character for which there viiy 
he such a liability or does it indicate a 
present liability for apprehension or 
detention. In my opinion it means the 
latter and that the act must be one for 
which there is a present liability^to appre¬ 
hension or detention in custody in British 
India under the laws of Extradition or 
the Fugitive Offenders Act or any other 
law. The word is suggests this interpreta¬ 
tion. To adopt the other view will lead 
to absurdities. I purpose to give only 
two illustrations: Suppose a Police 
Officer in British India receives ci’edible 
information that is to say from one who 
gives him positive proof as to the com¬ 
mission of an offence by a person out¬ 
side British India and the offence lis aii 
extradition offence. If the Police Officer 
believes in the information he would be 
competent to arrest the offender and keep 
him in custody and in fact it would be 
his duty to do so. The arrested person 

will thus be arrested and detained though 

it may never be in the contemplation of 
the informant to take further proceedings 


against him and though the authorities 
within whose jurisdiction this offence was 
committed may never think of sending 
out an extradition warrant or a requisi¬ 
tion. In my opinion it could never have 
been the intention of the Legislature to 
arm the Police with such powers and I 
am confirmed in my opinion by the pro¬ 
vision in the Extradition Act which the 
Legislature has made for the arrest and 
detention of offenders in anticipation of 
the issue of warrant or requisition in 
such cases—provisions which lay down 
ample safe guards in the shape of magis¬ 
terial intervention. Nextly it will be seen 
that clause firstly speaks of cognizable 
offences only, while clause sevejithhj in¬ 
cludes all acts which amount to offences, 
provided only that they are offences for 
which there is a liability for apprehension 
or detention under the law. A Police 
Officer in British India cannot arrest 
without warrant a person who has com¬ 
mitted a non-cognizable offence, say 

forgery in Britisli India. Forgery how¬ 
ever is an extradition offence. If the 
other view be adopted he would be com¬ 
petent to arrest the offender without 
warrant when the offence has been com¬ 
mitted outside British India. This would 
be an anomaly and the anomaly would 
be greater if the Cr. P. C. applies to the 
State wherein the offence has been com¬ 
mitted. The local Police will not he 
competent to arrest the offender without 
a warrant and yet the British India 
Police will liave power to do so at the 
request of the local Police. The Legis¬ 
lature could never have been so unreason¬ 
able as to have intended this. In my 
opinion the expression contemplates cases 
in which there is a present liability and 
not cases in which there may be liability in 
future for apprehension or detention. The 
issue of some sort of process under the law 
would create such a liability though the 
process may not have arrived and is not 

available for execution. 

The Legislature has made ample pro¬ 
visions for the arrest and detention of 
Dersons under similar circumstances. Under 

the Indian Extradition Act (XIV of 1913) 
ample provision has been made by Ch. Ill 
for the surrender of fugitive criminals 
in cases of States other than Foreign 
States Under s. 7 of the Act warrants 
for extradition offences may be issued by 
Political Agents and under s. 9 requisition 
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may be made to the Government of India 
or to any Local Government by or on behalf 
of any State not being a Foreign State 
for the surrender of a fugitive criminal 
in respect of any offence. 1/nder s 10 of 
the Act certain Magistrates in British 
India are empowered to issue warrants 
for the arrest of fugitive offenders who 
may have committed offences in any Stale 
not being a Foreign State and for whose 
arrest no warrant or requisition has yet 
been issued, and sufficient safeguards 
have been laid clown for the exercise of 
the powers so conferred on the Magistrates 
by providing for the exercise of a sound 
judicial discretion as to the sufficiency of 
the materials, and for the submission of 
a report forthwith and prescribing the 
period of detention and making provision 
for bail. Similar provisions are to be 
found in the Fugitive Offenders Act of 
1881 (44 & 45 Viet. Ch. 69) for the 

issuing of endorsed warrants and pro¬ 
vincial warrants—the provisions for issuing 
provincial warrants corresponding in some 
respect to those contained in s. 10 of the 
Indian Extradition Act. 

To allow a person to be arrested by the 
Police when no extradition warrant has 
been issued, nor any requisition made 
and r.o assistance is sought for from the 
Magistrate within the local limits of wffiose 
jurisdiction the offender is at the time, 
■would be to subvert the whole law as to 
arrest of fugitive offenders as contained 
in the Indian Exti adit ion Act which un¬ 
doubtedly is the law regulating the pro¬ 
cedure to be adopted in the case. 

There is a further matter to which I 
think it necessary to refer. Even if all 
the conditions necessary to satisfy the 
requirements of clause s^v^nthly of s. 54 
of the Cr. P. C., are made out and an 
arrest is validly and lawfully made the 
Police must forthwith produce the person 
arrested before a Magistrate. There can 
be no doubt in this respect, whatever 
may be the view as to the power of the 
Police in Calcutta as to detention of 
persons arrested by them in the discharge 

of their noimal duties under the Calcutta 

Police Act. Under that Act power of 
detention for an unlimited period is 
claimed in the Deputy Commissioners by 
virtue of their being Justices of the Peace. 
That has teen doubted by this Court oii 
more occasions than one. Whether there 
29 such power or not, it is clear to my 


mind that when an arrest is made tinder 
s. 54 clause seventhly on the supposition 
that the person arrested is liable to 
apprehension under the provisions of the 
Indian Extradition Act he must forthwith 
be produced before a Magistrate in order 
that the detention may conform to the 
provisions of s. 23 of the Act. This does 
not appear to have been done in this case. 

In my judgment, therefore, the arrest 
was improper and the detention un¬ 
warranted by law and Subodh Chandra 
Roy Chaudhury must at once be released 
and discharged from his bail. 

z. K. Application allowed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Refbubncb No. 31 of 1924. 

October 14, 1924. 

Present : —Mr. Dalai, J. C. 

RAM BHUSHAN DAS— Applicant 

versvs 

RAM LAKHAN SAHU— Opposite 

Pauty. 

Criminal Procedure Code (Act V of 1898), w. US, 
1,39 — Preliminary order, absence of, effect of — 
sion. • 

Where a Magistrate fails to pass an order as 
required by sub-s. (1) of s. DS of the Cr. P. C., £ub- 
sequeiit proceedings under that section are vitiated 
and the final order is liable to be set aside in revi¬ 
sion. [p. 010, col. 1.] 

Subordinate Magistrates exhorted to study the Cr. 
P. C.li6id.l 

Reference made by the Sessions Judge, 
Fyzabad, by his order, dated the 15th 
August 1924. 

Mr. A. P. Sen, for the Applicant. 

Mr. NiamaUiUah, for the Opposite Parly. 

JUDGMENT.— This is a matter of 
Reference made by the learned Sessions 
Judge of Pb'ZJibad. The whole trouble 
arose from the disinclination even of sti¬ 
pendiary Magistrates to read the Cr. P. 
C. If once they are attracted to a study 
thereof, I am certain that they will find 
considerable matter therein to interest them 
and to hold their attention. There is a well 
known story of a Colonel who was a Can¬ 
tonment Magistrate. He held all the Codes 
of the Indian Lagislature to be anathema 
and devised to curb his authority and to 
give a loophole to dishonest people. After 
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considerable persuasion he was induced to 
read the Codes and when he came to the 
end of the Cr. P. C. his exclamation was 
“By Jove ! the book does contain sense." 
I feel perfectly certain that if subordinate 
Magistrates are once induced to dip into 
the book even occasionally, they will find 
much to attract them and a considerable 
amount of sense. 

What the learned Judge complains of is 
that the Deputy Magistrate did not prepare 
an order as he was required to do under 
s. 145 (1) of the Cr. P. C. An order was 
really passed but is in the handwriting of 
the Reader of the Court and does not 


the order of the Magistrate of 11th June 
1924. The Deputy Magistrate is requested 
to go through Ch. Xll of the Cr. P. 0. and 
take proceedings as directed in that Chapter 
if he still thinks that there is a danger of 
a breach of the peace. If he does not think 
that there is any such danger he shall 
cancel his order dated 11th June 1924. 
With these directions 1 remand the pro¬ 
ceedings to the Court of the Magistrate 
having jurisdiction. 

Z. K. Proceedings remanded. 


specifically state that there was a danger 
of a breach of the peace. Possibly if the 
interest of a third person Musammat 
Budima, who was not a party to the ap¬ 
plication, had not been concerned I would 
have held the order to be one which would 
give jurisdiction to the Magistrate. The 
Magistrate appears to be convinced that 
there is a likelihood of a breach of the 
peace and after going through the record 
I am not prepared to say that there is 
not. In my opinion it wiil not be equit¬ 
able because of the deficient knowledge of 
law of the Magistrate to set aside his order 
and take no further proceedings. The 
muddle has been made by the Nazul 
Department which owns the land and there 
are two lessees who are claimants for 


possession of the land. One is a Bairagi 
and another a Mur^icipal Commissioner, and 
there may be a po.ssibility that men con¬ 
nected with these parties may come to 
blows. The Magistrate must decide whether 
such a possibility really exists or not. 
Musammat Budhna who is in possession of 
part of the land was a necessary party to 
the litigation and should have been asked 
to file a .vritten statement. The learned 
Judge does not say that he is satisfied as 
■to the non-existence of any danger of a 
breach of the peace. What he implies is 
that the Deputy Magistrate was not so 
satisfied, while the Deputy Magistrate on 
hia part has stated in several places on the 
record that he did apprehend a breac;!. of 
the peace. 


, An Appellate Court like this, dispensing 
justice at a distance from the scene of oc¬ 
currence, is not the proper one to arrive at 
^®^rrect decision on such a question of 

I think the best order to pass in this 
will be to quash all proceedings after 


CALCUTTA HIGH COURT. 

Death Reference No. 13 and Criminal 
Appeals Nos. 583 and 584 of 1924. 

December 1, 1924. 

Present :—Justice Sir Babington 
Newbould, Kt., and Mr Justice Mukerji. 
EMPEROR— Prosecutor 

versus 

ALIMADDIN NASKAR and another— 

Accused. 

Criminal Procedure Code (.-let V of }898), s. 3 !,£— 
Examination of accused, mode of—Duty of Court 
Criminal trial — Procedure — Prosecution, failure of, 
to produce tuitnesses—Presumption. 

Where t)ie prosecution fails to examine witnesses 
who appear to have been present at the time of the 
occurrence, wliich is the subject of the trial, it may 
be presumed that if those witnesses had been examined 
they xvould not have supported the prosecution; but 
this presumption cannot render ineffective or out- 
weiKh unimpeachable evidence which has been 
produced in the case. [p. 92G, col. 1.] 

Per Mukerji, J.—Section .142 of the Cr. P. C. is for 
the benefit of the accused, the provisions embodied 
in the section being meant to enable the accused to 
explain the circumstances appearing against him in 
the prosecution evidence. The section is not, however, 
intended merely for the benefit of the accused. It is 
a part of a system for enabling the Court to dis¬ 
cover the truth and it may happen that the explana¬ 
tion of the accused or his failure to explain is the 
most incriminating circumstances against him. The 
result of the examination may benefit the accused if 
a satisfactory explanation is offered by him; it may, 
however, be injurious to him if no explanation, or a 
fila:j or unsatisfactory explanation, is given. The 
Court should, therefore, not only have the power to 
point out to the aceused the circumstances appearing 
in the evidence which require explanation but it must 
exercise that power in such a way that the accused 
may know what points in the opinion of the Court 
require expl ination, failure or refusal to give which 
will entitle the Court to draw an inference against the 
accused, p. 930, col. l.J 
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Tlie word “generally/’ in s. 3-12 of the Cr. P. C. 
uoes not limit the nature of the questioning to one or 
more que^lions of a general nature relating to the 
case, but it means that the questions should relate to 
the whole case generally, and should not be limited 
to any.particular part or partsof it. [p. 930, col. 1.] 

ri aemsed person under s. 342 of the 

Li. H. L. iho C( ml should always frame questions 
cleanup' with such salient paints in a case as in its 
Opinion call for explanation. Kvery precaution 
shouM, however, be taken not to entrap the accused 
to make moriminuting answers, and all questions in 

• the •nature of cross-exauiination should be avoided. 
[t6l7.J 

The incompetency of a Tribunal in administering 
the law or the difliculty in administering it is no 
ground for whittling down its provisions. [ifcid.J 

e 1 * rf is necessary under s. 312 

of the Cr. P. C. is that the accused shouUl be brought 
lace to face solemnly with an opjiorlunity given to 
him t() make a statement from liia place in the 
dock in order that the Court may have the advantage 
of hearing his defence, it he is willing to make one 
with Ins own lip.s. A formal question in general 
terms which gives the accused an opportunity of 
making a statement of his defence with his own lips, 
for instance, tlie question “What is your defence”?, is 
a sunicienl compliance with the mandatorj’ provisions 
of s. 342, .since it enables the accused to explain any 
circumstances appearing in the evidence against him. 
Lp. 934. col. 2. ) 

It is neither necessary nor desirable that there 
shouhl be any detailed (juestioning of the accused 
under tliis section. The point at which the Court 
is bound to question the accused is after the witnes¬ 
ses for the x>rosccution liave been cross examined. 
From that cross-examination it will usually appear to 
the accused wliat aro the circumstance.'? appearing in 
the evidence uhich require explanation, if this is 
apparent, it is not necessary for the Court to tell the 
accused wliat Ihose (urcumstanccs arc. [p. 935, col. 1 J 

In the Court of I ho Committing Magistrate the 
Accused was ashed “ what i.s vour defence Ho 
replied, “ I am innocent. What 1 have to sav I shall 
say in the Sessions Court.” In the Court of Session 
this statement was read out to him and ho was then 
asked “ Do you wish to sav anvthing n'ore"^” He 
then made a statement from wliich it appeared 
that he was not altogether ignorant of some of the 
eahent points appearing in the evidence against liim; 

licld,{ycvMukepi,>f.) that the examination of the 
accused was perfunctory and was not a sufficient 

[p"9Tr col Ti'ovisions of s. 342 of the Cr. P. C. 

(Per Canamj:--That, however, the object of the 
provisions contained m s. 312 of the Cr. P. C. having 
been attained the trial was not vitiated 

(Case-law discussed.) 

Death Reference and Criminal appeal 
against the order of the Second Additional 
Sessions Judge, Alipore, dated the 20th 
September 1924. 

Babu Debendra Narain Bhattacharji for 
the Accused. ’ 

Mr. Khondkar, Deputy Legal Remem- 
brancer, for the Crown. 
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. , JUDGMENT. 

A ^ •—Alimaddin Naskar Belat 

AH'^il^kar, Amir Naakar, Boynuddi Na$- 


kar, Farazali Naskar, Qolam alias Golap 
Naskar and Dudali Molla were tried by the 
Second Additional Sessions Judge of 24- 
Parganas with the aid of a Jury, All of 
them were tried on a charge under ss. 302/ 
120 B, Indian Penal Code, for having cons¬ 
pired to commit the offence of murder of 
one Momrej Boddy and other members of his 
family, and Belatali Naskar was tried also 
on a charge under s. 302, Indian Penal 
Code, for committing the offence of murder 
by causing the death of one Eataj Boddy, 
a son of the said Momrej Boddy, The Jury 
brought in a unanimous verdict of guilty 
on botii the charges; and the learned Judge 
agreeing w*ith and accepting the verdict, 
convicted all the accused persons in accord¬ 
ance therewith and sentenced Alimaddin 
Naskar and Belatali Naskar to death, and 
the others to transportation for life. The 
cases of Alimaddin Naskar and Belatali 
Naskar are before us on a Reference made 
by the learned Judge under s. 374, Cr. P. 
C. as well as on appeals preferred by them. 

The facts of the case are fully set out in 
the learned Judge’s charge to the Jury and 
the occurrence in all its gruesome details 
is graphically portrayed therein. A bare 
outline of the main features of the case, 
however, is necessary in order to visualize 
the evidence that is on the record. 

In village Daria, within the jurisdiction 
of P. S. Canning in the District of 24-Par- 
ganas, there lived two families, the Boddys 
and the Naskars. Of the seven accused 
persons named above, thS first six are bro¬ 
thers and belong to the family of the Nae- 
kars, and the one named Ia.«t is their 
sei’vant. The victims of the alleged con¬ 
spiracy were the members of the family of 
the Boddys. The homestead of the Boddys 
was enclosed by a compound wall with two 
entrances, one on the north-west and the 
other on the east, and consisted of a number 
of thatched huls, a kitchen, some sheds for 
the poultry’ and several golas or granaries; 

and just outside the compound and to the 

south-east of it, there was a khankagaur. 
lo the south-west of the said homestead and 
separated from it by a big tank were the 
houses of the Naskars. 

iQ?i” night of Monday, the 7th January 
at about midnight or shortly there* 
after, took place the occurrence out of which 
the present case lias arisen. At that time 

j jin the homestead of the 
Boddys were occupied thus. In the west¬ 
ern one of the two huts on the north were 




.h. 
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Momrej Boddy, his two wives Chandra Bibi 
^nd Dasa Bibi, one of whom was pregnant, 
his sons Jabed Ali, Safed Ali and Yunus, 
and his grandson (son of his eldest sou 
Entaz^ Jiadali, the ages of the four boys 
varying from ten years to two years and a 
half. On the verandah of that liut slept one 
Babur Ali Boidya. In the other hut on the 
north there were Momrej's mother Bibijan, 
a son of Momrej named Esherali and his 
wife Maurjaii. In the hut that stood on the 
west of the homestead there was ICntaj 
Boddy doing some accounts, and his wife 
Jasimon Bibi was sitting near him pre¬ 
paring betel and smoke for him; and there 
was also an infant girl of theirs sleeping. 
The hut to the south which used to be occu¬ 
pied by another son of Momrej named 
Montaz and who on that particular night is 
alleged to have been away at Basanti A))ad, 
was occupied by one Sarafat Naskar, a 
nephew of Momrej. In the hut on the east 
there lived one Saira Bil)i, wlio was a 
relation of Momrej but with her, it is said, 
Momrej was not on very good terms. In 
her hut were one Kanch AH and a servant 
NesarAli. In the kliankaghuv ixist outside 
the compound and to the south east of it, 
there were two Muhammadan and four Uriya 
servants who used to guard Momrej’s paddy 
in the khamar. 

The prosecution case, shortly stated, was 
that suddenly the huts were set lire to, the 
exits from some of them being barred by 
chaining them up from outside, or cdosing 
them from outside with iron clamps, and 
the stamp of feet of several persons was 
heard, as also loud sounds of blows on the 
doors of the huts of Momrej and Kntaz. 
Entaz called out that there were men on the 
da6a; the reply was received that their 
jamas (messengers of deatli) had come. 
Entaz entreated that their lives might be 
saved, but he was told in reply that it was 
not their money but their lives that were 
wanted. Entaz stepped out with a gun 
■which he had in the hut, after forcing open 
the door; but while yet on the threshhold 
the gun was snatched away from him, he 
was speared in the leg, and he fell on the 
courtyard. He tried to crawl and get up 
but was pressed down, and notwithstanding 
the entreaties of his wifeJasiinan Bibi, 
was cut on the neck with a dao and killed, 
hi8 head being almost severed from hisbody. 
dasiman Bibi made entreaties to be allowed 
lo reach her son who was in Momrej’s hnt 
Wd was ahrieking out for her, but was pre¬ 


vented and threatened, and with the child 
in her arms she ran to the house of a 
neighbour. Bibijan Bibi succeeding in 
forcing open tlie door of the hut in whicli 
she was, and on lier saying that she had 
recognised all the accused and tliat there 
would be retribution the next day, she was 
shot dead. Esher Ali and Mourjan Bibi 
managed providentially to escape. Sarafat 
failing to open the door of the hut he was 
in made an opening in tlie thatch and got 
out through the same. The villagers who 
came to the spot on liearing the noise of the 
crackling flumes or the reports of guns 
which were being fired or on seeing 
the blaze or hearing the cries of others, 
were scared away. 

The whole homestead of the Boddys, with 
the exception of the khankaf/hvr was reduc¬ 
ed to aslies. Those who arrived in the early 
hours of the morning found only ashes or 
burnt or molten materials there, In Mom- 
rej's luit close to the door were seven char¬ 
red dead bodies lying in a heap; tiiere 
were the four boys, the sons and grandson 
of Momrej, over them lay the two wives, and 
over them all lay Momrej himself. Entaj's 
dead body was lying near tlie threshhold 
partly burnt and his liead almost severed 
from the body. Bibijan was lying dead on 
the verandah of l»er hut with her entrails 
out and blood flowing from the verandah 
into the yard. The hut in wliicli Saira 
Bibi used*^ to live was also Inirnt down, 
but her property was preserved being kept 
on a m-Jchitn near a tank and even her 
poultry was saved. 

Tlie motive alleged for the crime is bitter 
ill-feeling which is said to exist between 
the families of the Boddys and the Naskars. 
This enmity is not disputed, and on the 
other hand is relied upon by the defence as 
a motive for falsely implicating the accused 
persons. It would appear upon tlie evi¬ 
dence that the two families are related to 
each other, and up till about four years 
before the occurrence good relations and 
amity subsisted between them. As depo.^ed 
to by P. W. No. 9 Aynaddi Naskar whose 
liouse is on the west side of the liomestead 
of the Boddys with a path intervening, 
tlie quarrel between the two families arose 
over a small plot of land which belonged to 
the witnes.s s uncle. The land adjoins the 
homestead of the Naskars. It was mort¬ 
gaged to Entaz, but was subsequently sold 
for arrears of rent and purchased by Ali- 
maddin Naskar in the name of his wife. 
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Momrej took up the cause of the witness's 
aunt, helped her with advice and money, 
got her to institute a suit for setting aside 
the sale and himself looked after the litiga¬ 
tion on her behalf. From the evidence of 
P. W. No. 24, the President Panchayet, P. 
W. No. 46, Assistant Sub-Inspector Basanta 
Kumar Singh, P. W. No. 47, Sub-Inspector 
Razai Robbani and P. W. No. 48, Sub- 
Inspector Soshi Bhusan Rai and the papers 
produced by P.* W. No. 38, the record- 
keeper of the Magistrate’s Court at Alipiir 
as also other documents proved in the case, 
it appears that this quarrel led to a series 
of incidents and cases between the parties. 
On the 25th November 1920, when the 
aforesaid suit was pending Momrej was 
shot. with a gun. In consequence of this 
occurrence Belatali Naskar and another per¬ 
son were arrested but a final report was 
eventually submitted by the Police on the 
25th January 1921. On the Ist February 
1921, Momrej was shot again, this time in 
his house. For this Alimaddin Naskar was 
sent up, tried in the Court of Sessions 
but acquitted on the 24th August 1921. On 
the 30th May 1922, Alimaddin Naskar was 
attacked and brutally wounded, receiving 
no less than 22 injuries on his person. Entaj 
and two others were tried by the Court of 
Session for this offence but were acquitted 
on the 25th April 1923. When this case 
was pending, on the 22nd June 1922 Amir 
Naskar lodged an information that Esherali 
Boddy and Momtaz Boddy had assulted him 
with knives, but they were not sent up for 
trial. The prosecution case is that the 
Boddys were nursing a grudge against the 
Naskars in consequance of these events and 
were not unreasonably cherishing in their 
minds a feeling of despondency begotten 
of an idea that recourse to law would 
yield no satisfactory result, and that this 
conspiracy was hatched to redress the 
wrongs done to thena and put an end to 
the source of their troubles. The defence 
on the other hand urges that there is noth¬ 
ing on the record suggesting any fresh 
quarrel after April 1923, and that it is not 
likely that after such a long period as 
had elapsed since then, the old grievances 
would burst out. There is, however some 
evidence on the record that the Naskars 
used to threa^ten the Boddys even during 
this period; but whether we take that evi¬ 
dence to be literally true or not, for it 
must be admitted that that evidence is 
^ot sufiffciehtly specific; it is abundantly 
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clear that the Boddys were mortally in 

terror of their enemies, whoever they were, 
for they fitted corrugated iron sheets against 
the walls and windows of their huts, 
removed the rings that were on the doors 
on their outerside, and kept guards in the 
house for the nights. The defence con¬ 
tends that the Boddys had other enemies 
as well. That is undoubtedly so, for it 
appears that they had litigation with their 
zemindar one Radhika Mohan Roy, and 
during the Police investigation into the 
occurrence a village Doctor named Jatin 
Chakravarti and also Saira Bibi were sus¬ 
pected and arrested. It may be that there 
were reasons for the su.spicion; and indeed, 
so far at least as Saira Bibi is concerned, the 
treatment accorded to her properties was 
siispiciouslj- preferential. The whole ques¬ 
tion however is this : Whether the state of 
feeling between the Boddys and the Naskars 
was such as might induce the latter to com¬ 
mit the offences they are alleged to have 
committed; and on a careful consideration 
of the facts and circumstances connected 
with the different incidents that transpir¬ 
ed, I find myself unable to answer this 
question in the negative. This, in my 
opinion, is sufficient for our present pur¬ 
poses. 

The main facts of the occurrence have 
been deposed to by a very large number of 
witnesses who, for the sake of convenience, 
may be classified into three groups, t’lr., the 
inmates of the homestead who survived or 
managed to escape, the villagers who came 
to the spot at the time when the huts were 
on fire, and the persons who came 
after the occurrence was over and could 
only see the condition of things as it was 
when they came. j 

Amongst the first group of witneMes, the 
one who saw the occurrence at its very 
start, as far as it can be made out upon 
the evidence is P, W. No. 6 Baburali Boddy. 

He was on the da6a in front of the hut in 
which Momrej himself was. He says he 
woke up on hearing Entaz shout and the 
dum dum noise on the doors. He ran towards 
Entaj's daba and was caught by th^e 
men whe took off his clothes, and tied his 
hands and feet with it. Of the three 
he recognized two, viz. Belat and Boynuddi. 
They kept him tied in a fowl-shed near j 
Entaz's daba. He saw Dudali light som^ J 
thing long and with it set fire to 
hut, and some other person then sprinkled 
something on the thatch, He then S 
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Dudali proceed to Momrej's hut and set the entrance on the east she ran out with 
fire to it. He says he recognized in the the child in her arms and found herself by 
blaze all the seven accused persons, and the side of the tank there. There she met 
also saw two others whom he could not Mourjan and both ran to the house of the 
recongnize. He says that Alimaddin had Malis on the north of the tank. P. W. No. 2 
a gun and Belat a chowki. Finding no is Mourjan aged 13 or 14 years, wife of 
body near he untied the fastenings of his Eslierali, another son of Momrej. She 
hand with his teeth and ran out jumping states who the inmates were of the hut in 
over the wall near the entrance on the which she was. She states that Hibijan 
north-west, just outside which he noticed ^'’as anxious to go out, that Pshersaid: 
Amir standing. On going out he shouted “Dacoits have attacked the house, don’t 
out to the neighbours and came back with open, they will kill us”, but Bibijaii opened 
them or followed by them shortly after, the door forcibly and came out. Then some 
At this time Alimaddin, Belat and others one shouted from the side of the cock-shed 
came running and shouted mar mar, and and upon that the accused party ran in that 
Alimaddin fired a gun, upon which all who direction. At this time she came out and 
came retreated. The most important wit- saw Alimaddin, Belat and Boynuddi and 
ness of this group is P, W. No. 1 Jasiman others whom she could not recognise. She 
Bibi. She states that Entaz was writing states she did not look at their faces out 
up accounts and she was sitting near hi.m of fear. She tlien ran out through the 
giving him betel and smoke, and there was entrance on the east and ran up to P. \V. 
her infant girl in the room. She describes No. 1 Jasiman Bibi who was then by the 
how she heard the sound like the stamp side of the tank and caught her by the 
of 8 or 10 men’s feet in the daba, and hand and then they both went to the house 
loud sounds on the door of her hut and of the Malis. P. \V. No. 3 Esher Ali is the 
that of Momrej. She states that her hus- husband of P. W. No. 2 Mourjan. He got 
band said: “There are men on the daba", out of the room after Hibijan and Mourjan 
and on that Belat’s voice was heard calling had come out and recognised Alimaddin, 
out in reply ‘ Your jamas (messengers of Belat, Boynuddi, Faraz and Dudali going 
death) have come”. Her husband then through the courtyard towards Saira Bibi’s 
cried out “Belat take our money and every- hut. He saj's Belat had a dao and Boynuddi 
thing but spare our lives”. Belat said “Are ^ Icoch. He ran to the east and scaled over 
we thieves that we shall take your pro- the wall and went to the house of Jamiruddi 
perties? We want your lives and shall have Oazi, son-in-law of Saira Bibi and remained 
them”. She describes how her husband put there^ for the night. P. W. No. 4 Kanch 
cartridges into his gun which was in the Naskar, a boy of 12 or 13 years of age, 
room and was about to step out when the ^ grandson of Saira Bibi, says that he 
gun was snatched away from him and he slept in the hut of Saira Bibi that night, 
was speared on the leg, upon which he ^^'d that Nasarali used to sleep in the 
fell down from the daha to the courtyard, verandah of her hut at night, but he cannot 
She came out with her infant in her arms where he was that night. He woke up 

and with the light of the burning thatches on hearing the sound on the doors of Momrej 

of her own hut and that of Momrej she ^^od Entaz, went to the daba and found 
could recognise the seven accused persons Ihe huts on fire. He then saw about eiglit 
and saw two others with their faces covered men of whom he recognised Alimaddin, 
^p. She says how her husband was pressed Belat, Faraz, Dudali and Golap. He con- 
down and how Belat cut olT his neck with a cealed himself under a gola on the north 
tree tapping dao in spite of her entreaties; side, got on a neem tree and reached the 
and how, as she stooped down and entreated, compound wall, jumped out and ran to the 
Kntaz’s blood spurted out and fell on her house of the Malis. He states he saw the 
cloth. She then ran towards Momrej’s hut faces of the five men whom he recognised, 
to reach her son who was in ]\Iomrej’s hut that they were between the dabas of Entaz 
and was shrieking out for her and entreat- and Momrej. 1 he next witness is P. W. No. 5 
ed Belat with folded hands to take out the Sarafat Naskar \yho was sleeping in the hut 
but Belat prevented and theatened her. on the south which is occupied by Momtaz. 
She says she was unable to remember what He says that Momtaz was avyay at Basanti 
she did next, but that Amir and Alimaddi Abad. He heard the sound of the chains 
were shouting, and finding none near of his hut put up from outside and then h? 
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heard duyn diim noise. He asked “who is 
there”, and for answer got abuse. He called 
to Momrej and others and heard them 
shouting. He opened a window, and saw 
the huts of Momrej and Entaz on fire. He 
tried to force the door open but failed. He 
then got up on a machan, made an opening 
in the thatch and got out to the roof, and 
from there got on the roof of a (fola. From 
there he saw Belat with a dao and Bov- 
nuddi with a dagger and altogether seven or 
eight men moving between the dahas of 
Momrej and Entaz. He then jumped down 
and ran to the house of Jharu Naskar and 
remained there for the night. 

The learned Vakil appearing on behalf 
of the accused has severely criticised the 
evidence of the aforesaid witnesses, and has 
pointed out even the minutest discrepancies 
that appear in it and has argued generally 
as to the improbabilities of their version 
of the occurrence. He has challenged the 
fact of recognition by P. W. No. 1 Jasiman 
Bibi as improbable on the ground that she 
is a pa?’da7ias/a?i woman and for four years 
she had no opportunity of seeing any of 
the accused persons. He has commented 
on the conduct of those witnesses who pro¬ 
fess to have seen the occurrence and then 
left the houvse and did not return again till 
the next morning. He has taken each wit¬ 
ness separately and has attemi)ted to make 
out that from the position in which he or 
she was at the time it was not possible for 
him or her to recognise the culprits. Having 
given the arguments all the serious con¬ 
sideration that they deserve I liave come 
unhesitatingly to the conclusion that there 
is nothing substantial or tangible either 
in the evidence or in the probabilities as 
can throw the least doubt upon the credi¬ 
bility of the evidence given by these wit¬ 
nesses. Aloreover there is ample corrobora¬ 
tion of the evidence given by P. W, No. 1 
Jasiman Bibi. A piece of cloth has been 
identified as the one she was wearing by 
P. W. No.''40 Ershed Ali, P. W. No. 42 Abdul 
Bari and P. W. No. 48 Sub-Inspector Soshi 
Bhusan Roy. The last mentioned witness 
took charge of the cloth and the Chemical 
Examiner's report, Ex. 16, shows presence of 
human blood on it. This affords a strong 
^ corroboration of her story to the effect tha*? 
when she stooped dowh to implore Belat 
not to cut her husband, the cut was ad¬ 
ministered and blood spurted out and fell on 
ker cloth. P. W. No. 14 Apal Mali and 

P. W. No, 15 Nepal Mali both corroborate 


her as to the manner in which she found 
her way into their house and prove that she 
gave the same story to them then as she 
gives now and also say that she said 
she had recognised all the seven per¬ 
sons. Four other witnesses, viz.^ P. W. No. 

17 Tainijuddin Naskar, P. W. No. 19 Golam 
Naya, P. W. No. 26 Kokil Mali and P. W, 
No. 40 Ershad Ali Mandal also speak of the 
fact that she gave the names of the said 
persons as having been recognised by her 
on one or other occasion afterwards and 
not later than the next morning. As to 
the recognition of the five men by Esherali, 
we have the evidence of P. \V. No. 27 Jamir 
Ali and P. W. No. 40 Ershadali Mondal 
who heard their names from Esher Ali at 
the earliest opportunit 5 \ P. W. No. 27 
Jamiruddin Oazi corroborates the story of 
Esherali as to the latter coming to his house 
and giving the names of the five men he 
had recognised. 

Next we come to the second group of wit¬ 
nesses. P. W. No. 7 Mojahar Gazi, P. W. No. 

8 Kachinuddi Naya and P. W. No. 19 Golam 
Naya came on hearing the cries of P. W. 

No. 6 Baburali Baidya and saw Alimaddin 
with a gun and Belat with a dan near the 
entrance on the north-west. P. W. No. 7 is 
the Iviam of the local mosque, and says he 
has no quarrel with Alimaddin who is a 
near relation of his: he says that both the 
accused shouted out that any one coming 
near would be shot, and that Alimaddin 
fired at him and others. P. W. No. 8 also 
says that both of them rushed out from 
inside the homestead crying viar mar and 
Alimaddi fired his gun. P. \V. No. 9 Ainuddi 
Naskar whose liouse is on the west of the 
homestead and not very far speaks of having 
heard the noise and shouts and having come 
near the said door and found Alimaddin with 
a gun and Belat with a dao standing there 
and says that Alimaddi w^as asking people 
to move away threatening them that other¬ 
wise he would fire. He also says that sul^ 
sequently he noticed the said two accused 
as also Dudali with a gun coming out j 

the homestead. This witness however is j 
the person with whose aunt Alimaddin had | 
litigation about the price of land which has | 
been referred to above and it has also been | 
proved that there has been ill-feeling bet- 4 
ween him and the family of Naskars. Bis I 
evidence, therefore, must be taken with aoms m 
degree of caution, P. AV, No. 19 Golam Naya; ■ 
says that on hearing Baburali's cries he go* a 
up, saw a glare, noticed Momrej’s house m 
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fire, ran in that direction hut fell hack 

hearing a gunshot. P. W. No. 10 Dulal 

alias Dulo Naya lives on the vest of the 

homestead. On hearing gunshots and 

shouts he ran up to the north vest door and 

sawAliinaddinAvitha gun and alsoBoyiuiddi 

and says that both rushed at him, the 

former saying “Shoot the sluihi". He is 

a witness who is related to both the parties. 

P. W. No. 11 Hanif Molla vho lives to the 

south also came up and met his cousin 

P. W. No. 12 Bahar Ali Molla standing near 

the homestead, had a talk with him and 

saw the homestead on fire and Alimaddin, 

Belat Ali, Faraz and Boynuddi came out, 

Alimaddin with a gun in his hand. P. \V. 

No. 12 Baharali Molla corroborates P. W. 

No. 11 Hanif Molla as to liaving met him 

and as to the conversation tluit he had 

with him and says he saw the fire roaring 

and saw Alimaddin, Belat, Buynuddi, Fara/c, 

Dudali, Golap, Amir and two or three 

others whom he did not recognise come out 

of the Boddy's house. Then there are two 

witnesses P. W. No. 13 Bharat Haidar 

and P, W. No. 18 Durga Cfiiaran Baniya. 

P. W. No. 13 says that lie voke up on 

account of the illness of his boy servant 

and went to P. W. No. 18 and from 

the bank of a tank near the latter’s 

house saw the conflagration. They both 

saw Alimaddin with a gun and Belat 

and Faraz come rushing at them. Belat 

was a pupil of P. W. No 18 Durga Charan 

Baniya at his pathsala. P. W. No. 20 Nanoo 

Naskar came to the spot on liearing the 

Bhouts of Sharafat, saw the fire and heard 

a gunshot inside the homestead and ran 

away, p. W. No. 29 Fakir Ali is one of the 

servants sleeping in the khanka. He woke 

JJP on hearing cries and gunsliots, saw a 

blaze all round and feeling afraid ran 
away. 

The next class of witnesses are those who 
^meto the spot some time after and towards 
dawn 01 thereafter. P. W. No. 14 Apal 
^ali and P. W. No. 15 Nepal Mali and 
heir father P. W. No. 26 Kapil Mali are 
parsons to whose house Jasiman and 
S*^dmn were helped to go to. P. W. 
^0. 27 is Jamir Gazi who says tliat he 
X ®*® dp on hearing gunshot and cries, ran 
hti • ® Moiorej’s house, saw the house 
’ d®ard reports of gun and came back, 
jd there are two other witnesses whose 
P ®P®cial mention; they are 

iwi/i li Durgapada Dhali Chowkidar 

W* P. W. No. 17 Tomijuddin Naskar. The 


laiier is tne lather of Mourjan and lives a few 
mshis to the west. He says he woke up hear- 
inga gunshot, went out and saw a glare to 
the east. He advanced and saw Moinrei’s 
house on fire. He went^near tlie house, felt 
frightened and returned home. Hea^^ain 
went to the spot before dawn. After him^ he 
says, Golam Naya, Nanu Naskar, Samir 
Mondal, Jaker and Kopil ^lali came. He 
saw the nine (.lead bodies, and was talkin‘>- 
to Jaker when the c/ioirA/dar arrived at the 
spot. He abused the vhoxrkidar for turning 
up late and the latter explained that he was 
ill, and he then sent the chowkidar to tlie 
thana. The chowkidar, P.\y. No IG gave 
similar evidence, and speaks to havin- 
locig’cd the lii st in format ion, ^vhicJi \vi\s 
recorded at the ihami 12 miles off at 10 a .m 
The evidence of all the above witnesses 
has been criticised in great detail and 
points have been sought to be made out 
showing the improbabilities therein I'he 

comUict of the witnesses who came to 1 i)e 

spot and vent away without doing any- 
thing 011 eiulering any help Jias been sevei al- 
ly commented on. The discrepancies in 
Uie evidence have been fully laid bare. 

iaking into account, however, all that has 

been said m this respect on behalf of the 

accused I have not been able to discover 

anj^ thing upon this evidence wliich mav 

make me feel doubtful as to its truth The 

evidence of each one of the witnesses is 

full of circumstantial details and tliere is 

a ring of truth that pervades their testi¬ 
mony. 


Some points have been sought to be made 
out of tlie first information and they de- 
sepe special mention. In the first inform¬ 
ation, the chowkidar stated tliat at the spet 
he met Momtaz Boddy, Tomizuddy Nask'ar. 
Hamiz Bodcly, Golam Naya, Samir Mondal 
Nairn Naskar and many other jiersons and 
that he did not enquire whether any one ' 
was seen setting fire to the house and whe¬ 
ther any^ one was suspected by any body 
but that Momrej Boddy had bitter quarrel 
with Ahmaddi Naskar and his brothers, and 
therefore it was suspected by the chowkidar 
that they may have been implicated in the 
matter. In his evidence the chowkidar said 
that he had met five or six men on spot and 
named Tomijuddi Naskar, Nanu Naskar 
Golam Naya, Samir Mondal, Kopil Mali 
and a dark boy. It has been urged that 
the suppression of the name of Momtaz 
was deliberate and false, and that it 
was highly unlikely that if the chm^ 





926 EMPEROR V. ALISiADDIN NASKAR. [85 I 0. 1923] 


kidar stayed on the spot for half an hour, 
as it is said that he did, he could not have 
ascertained the names of the accused. It 
will be seen howev^er that of the witnesses 
Tomi.juddi Naskar, Golaui Nava, Nanu Nas- 
kar, Samir Mondal, Kokil Mali and Jaker Ali 
Sheikn none had seen the acciised or met 
any one who had seen the accused at the 
occurrence. It will also be clear upon the 
evidence of P. W. No. 17 Tomijuddin, P. W. 
No. 29 Jaker Ali, and P. VC. No. 32 Masor- 
uddi and P. W. No. 35Safar Ali and of P. AV. 
No. 25 Momtaz himself that Momtaz was ab¬ 
sent at Basanti Abad and information of the 
occurrence was conveyed to him there the 
next day. It is evident also that the chow- 
kidar s explanation that he mistook Jaker 
Ali for Momtaz is true. 

The non-examination of witnesses by the 
prosecution has also been made a ground 
on behalf of the • accused. Saira Bibi and 
NesarAli have not been called. It may be 
assumed that if called they would not have 
supported the prosecution. As to Saira 
Bibi, suspicion attaches to the manner in 
which her property and poultry came to be 
preserved. It is not clear whether Nasarali 
was actually in the homestead that night, 
but any way he was suspected of having 
been concerned in the crime. Hamja Bod- 
dy’s name is in the first information but 
there is evidence that he is siding with the 
accused. Of the two Muhammadan servants 
in the khanka one appears not to have been 
called, but the point has not been made 
clear as to who he was. Of the four Uriya 
servants who were in the khanka, one was 
called in the Court of the Committing Ma¬ 
gistrate but it is said has disappeared 
since then. Making every allowance for 
the presumption that may arise from the 
non-examination of the available witnesses, 
it is difficult to hold that that can at all 
outweigh the mass of unimpeachable evi¬ 
dence that is already on the record. 

There is on the record the retracted con¬ 
fession of the accused Amir. That is of 
no value as against the two accused 
with whom we are concerned. The evidence 
relating to the said confession and that 
relating to finding of the gun at the spot in 
a tank pointed out by Amir has been dis¬ 
cussed in detail before us for the purpose of 
showing that the conduct of the Police was 
not satisfactory. It is sufficient to say that 
1 have not been able to discover anything 
in connection with this matter which may 
l(ead xne to suspect that there was any un¬ 


fairness of concoction on the part of the 
Police in this case. 

After the occurrence two big iron clamps 
were found one in front of Momrej a door 
and another in front of Entaz s door, and a 
spade head was also found in front of Mom- 
rej’s door. The evidence is that the doors 
of Momrej and Entaj had no rings or chains 
on the outside and the prosecution case is 
that the clamps were used for preventing 
the doors from being opened. The clamps 
were identified by P. W. No. 30 Ambika 
Charan Karmokar as having been made for 
Alimaddin about a week before the occur¬ 
rence. The witness w'as able to recognise the 
clamps as they were somewhat out of the 
ordinary and were prepared by him from 
iron supplied by Alimaddi. Mention may 
also be made of the fact that in the course 
of search of the house of the accused amongst 
other things a koch with fresh blood on 
it was found. There is evidence also that 
on the night of the occurrence the thatches of 
Alimaddin’s house were covered with coarse 
mats and quilts, suggestng that precaution 
was taken that the thatches might not 
catch Ihe fire. 

It is unnecessary to refer to the other evi¬ 
dence tliat is on the record. The evidence 
referred to above and which, as I have said, 
there is no reason whatever to disbelieve or 
discard, leaves no room for doubt as to the 
presence of the two accused persons at the 
homestead of Momrej Boddy at the time of 
the conflagration, and as to their participa¬ 
tion in the acts that have been ascribed to 
them by the witnesses who have deposed in 
the case. Speaking for myself, I am not in¬ 
clined to attach much importance to the evi¬ 
dence of the blacksmith P. VC. No. 30 or the 
finding of tlie bloodstained koch, not that 
I do not believe that evidence, but because 
even apart from that evidence the guilt of 
the accused, to my mind, seems to be per¬ 
fectly clear. Their presence at the spot, 
coupled with the acts attributed to them 
leaves no room for doubt in my mind that 
they came there in pursuance of a conspi¬ 
racy to murder Momrej Boddy and othw 
members of his family by setting fire to hi* 
homestead. The conduct of the persons 
involved in the occurrence also suggests 
that the lives of Momrej and Entaz weij 
the chief objective of the conspirators, a^ 
the others perished because they happens j 
to be in the same huts with Momrej. Tot | 
would explain why Jasiman and her chiW J 
and Mourjan and Esherali sncceeded ilt ^ I 
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caping. As to Bibijan slie was killed pro¬ 
bably because of the threat that she uttered. 
I 866 no reason to clisbelievo tlie cvidpiicc 
of Jasiman as to how Entaz was killed, and 
on that evidence I consider that the offence 
of murder as regards Belat Ali has been 
satisfactorily established. 

There remain now for consideration a 
few other arguments that have been put 

forward on behalf of the defence. 

Objection has been taken to the admis¬ 
sibility of the statement contained in the 
first information to the effect tliat Alimaddi 
was a Criminal^ Tribe convict. It is said that 
this statement is inadmissible in evidence 
as being evidence of bad character of the 
accused and should not have been let in, but 
should have been expressly excluded when 
the first information was' ])roved in evi¬ 
dence : and that in any event, the learned 
Judge should have directed the Jury to 
leave it out of consideration or to use it 
only for the limited purpose for which the 
defence used it in the cross-examination of 
the chowkidarP. W. No. Ih. Now, the ex- 
pression used in the first information is 
Criminal Tribes Act Dagi ", It is not verv 
clear whether by it was meant that 
Alimaddi was a convict or that he was 
mwely a member of a Criminal Tribe 
and so came under the purview of 
the Criminal Tribes Act and was thus a 
Dagi ^ in the sense of a branded person 
wno is looked up by the Police during 
nights. If used in the latter sense, it 
would not necessarily imply that he liimself 
was of bad character. Be that what it may 
the first information was proved in evidence 
dicing the examination-in-chief of the chow- 
«iaar and was presumably read out to the 
dury. In cross-examination, the defence 
made the fact clear and evidently relied 
}ipon it as would appear from the follow- 
mg answers of the witness “Alimuddi is a 
Criminal Tribes Act Dagi. I used to look 
nimup every night, but on the night of the 
occurrence, I did not look him up”. After 

1a °j®®®'®^^^^mation I do not think the 
learnea Judge need have given any special 
directions in this matter, and in any event, 

nave no reason to think that in this case, 

* statement in the first information 
ected the verdict of the J ary in a way 

prejudicial to the accused. 

that believing all the 
nnf ^ theoccurrence the case would 
beyond a conspiracy to commit the 

dee of culpable homicide, and that it has 


not been proved that the object of the con¬ 
spirators was to commit murder. TJiis ar¬ 
gument ov'erlooks some very important cir¬ 
cumstances which appear in the case. It 
is quite clear even discarding the theory of 
the piosecution as to the clamps having 
been put on the doors of Momrej and Entaz 
that the egress of the inmates out of tlie 
said two huts was barred, and Entaz when he 
got out and even after the gun wa.s snatched 
away from liim and he was powerless and 
was killed, and tlie position of the seven 
dead bodies in Momrej’s hut indicated not 
confusion but deliberation due to despoir 

on the part of inmates when they had fail¬ 
ed to get out after making all possible 
endeavours for the purpose. There is also 
tJie fact that Jasiman was prevented from 
rendering assistance to her son iriio was in 
Momrej's hut, and that the chains of the 
door of tlie hut iu wliich Sarafat was at 
Uie time, were put up to prevent his exit. 
Ihese facts to iny mind conclusively prove 
that the intention of the conspirators ^vas lo 
burn the inmates to death and that is noth- 
ing less than the offence of murder. 

Lastly, it has been contended that there 
has been no adequate examination of tlie 
accused under the mandatory provisions 
of S. 342, Or. P. C. The matter is one of 
considerable importance and is constantly 

coming up before the Court and I desire 
to deal with it here. 

Section 342, sub-s. (1) is divided into 
two parts. The opening words of the sub¬ 
section: “^^''or the purpose of enabling the 
accused lo explain any circumstances 
appearing in the evidence against him” 
governs both the clauses that follow. It is 
with the latter clause, whiclx is mandatory 
with which Ave are concerned here. Heading 
the aforesaid Avords into this clause in the 
place of the words “for the purpose aforesaid” 
the clause Avould run thus:—“The Court shall 
for the purpose of enabling the accused to 
explain any circumstances appearing in the 
evidence against him question him, generally 
on the case after the Avitnesses for the 
prosecution have been examined, and before 
he is called on for his defence." The precise 
question for consideration is Avhat is the 
nature of this questioning that the Legis¬ 
lature had in view. 

Under Act XXV of 1861 and Act VIJI of 
1869 the examination of the accused person 
Avas discretionary Avith the Court. Section 
202 of Act XXV of 1861 Avhich appears in 
the Chapter headed “On preliminary enquiry 
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by the Magistrate in cases triable by the or otherwise, it is obvious that the truth of 
Court of Session” ran thus: “It shall be any ordinary case will be best elicited and 
in the discretion of tlie Magistrate, from obscure points will be cleared away by any 
time to time, at any stage of the enquiry to explanation that the accused may wish to 
examine the accused person, and to put giv^e, when, after hearing all the evidence 
fliiestions to liim as he may consider neces- against liim or at any time in the discretion 
sary. It shall be in the option of the of the JIagistrate he may be subjected to an 
accused person to answer any such ones- examination before the Magistrate on points 
tion.” Section 373 of Act XXV of 1861 requiring eluridaiion, it being clearly 
which was in the Chapter headed “Trial explained to the accused tliat it is hia 
before the Court of Session” ran thus:— option to answer such questions or not. The 
“The Court, at the close of the evidence Court, however, desires to explain that in 
on behalf of the accused person, if any issuing these directions, it in no way sanc- 
evidence is adduced on his behalf, or other- tions any proceedings of an inquisitional 
wise at the close of the case for the pro- nature.” The italics in the above extract 
secution, may put any question to the are mine. It is clear upon the words that 
accused person, which it jnay think proper, the examination was to be on points re- 
Jt shall be in the option of the accused quiring elucidation, was not to be of an 
person to answer such (luestion.” In Act inquisitional nature, and the object aimed 
Vlltof 1869 a slight variation was made, at was to elicit the truth by enabling the 
s. 203 of the earlier Act being left untouched accused to explain matters and also clearing 
and s. 373 being altered as follows:—“The up obscure points by means of such 
Court at the close of the case for the pro- explanations. 

secution and at the close of the evidence on Then came Act X of 1872 in which the 
behalf of llie accused person (if he produces discretionary nature of the examination 
anv evidence), may put any question to was retained so far as enquiries into cases 
the accused person which it may think triable exclusively by the Court of Session 
proper. It shall be in the option of the were concerned, and in the trial of these 
accused person to answer to such questions, cases the examination was also made com- 
and after such questions shall have been pulsory and a provision was introduced 
answered by the accused person, he or his allowing a discretion in Courts for the 
Counsel or agent may address the C^ourt on examination of accused persona in all other 
the subject thereof.” Anew section, namely, enquiries and trials. The relevant sections 
s. 262 A was also introduced which provided in that Act were as follows: — 
that the Magistrate might examine the Section 193 in the Chapter “Of enquiry 
accused person subject to the provisions of into cases triable by the Court of Session or 
SS.202, 203, 204 and 205. The discretion High Court” ran thus:—“The Magistrate 
thus vested in Courts was often not may from lime to time at any stage of the 
exercised and this led to the following enquiry and without previously warning 
instructions being issued by this Court by the accused person, examine him and put 
a letter dated 28th July 1864: “Although such questions to him as he considers 
the Cr. P. C. does not make it imperative necessaiy. The accused person shall not 
on a Magistrate to examine an accused render himself liable to punishment for 
person at any stage of the enquiry before refusal to answer such questions, or 
committing him to stand his trial at the giving false answers to them, but the 
Court of Session, the Court thinks it Magistrate shall draw such inference as 
necessary to impress upon all Magistrates may to him seem just from such refusal.” 
the expediency of the general adoption of To this there was an explanation in these 
this course at some stage or other of the words “The answers given by an accu^d 
enquiry. In those few and exceptional person may be put in evidence against hiiDf 
cases, in which the guilt of an accused may not only in the case under enquiry, hut 
be beyond reasonable doubt, the practice also in trials for anv other offences which 
in force may be permitted without risk; but liis replies may tend" to show he has com- 
inasmuch as it is discretionary with a mitted.** 

Magistrate to discharge or commit an Section 214 in the Chapter “On the trial J 

accused person, according as he finds that of Wairant Cases by Magistrates” madelh^ I 

the evidence is, in his opinion, sufficient provisions of s. 193 to apply to trials coir I 

for Ilia convietiou by the Court of Session ducted under that Chapter § 
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Section 250 in the Chapter headed “Trial 

Session” ran in these words: 
rhe Court may from time to time at any 
stage of the trial, examine tlie accused 
person, and shall question him generally on 
the case after the witnesses for the pro¬ 
secution have been examined and before he 
18 called on for his defence.” 

Section 312 in the Chapter headed “Evi¬ 
dence how taken” ivas in these w^ords:- 
In all inquiries and trials a Criminal Court 
may from time to time,' and at any stage of 
the proceedings, put any questions to the 

accused person which such Court may think 
proper, *' 

Section 343 ran thus:—“The accused per¬ 
son shall _ not be liable to anv punishment 
lor retusing^ to answer or for answ'ering 

falsely questions asked under s. 342 but the 

yourt shall draw such inferences as seem 
just from such refusal.” 

The above was the law introduced by 

^ 1^72. To say the least the wording 
01 the Statute was dangerously wide. For 

went on being administered in 
fS^i. producing all the consequences 

that the daparture from the general policy 
of the English Criminal Law was lioiuidto 
Dnng on and more than fulfilled the 
wpectations embodied in the view’ of Sir 
Ueorge Campbell as contained in his report¬ 
ed speech on the Bill. He is reported to 
have said as follows;—“Not only were these 
provisions (meaning the rules of English 
^aw) now unnecessary in England but they 
re specially out of place in a countiy where 
UWJIS not pretended that the subjecten- 
llmt liberty which is the birth-right 
Of an Englishman; and it was not intended 
w introduce rules into the Criminal Law 
Which w'ere designed wnth the object of 
securing the liberties of the people. That 

Honour thought that they 
^^irly get rid of some of the rules 
ne object of which was to secure for the 
people that jealous protection which the 
mgiish Law gave to the accused. It seemed 
him that they were not bound to protect 
he criminal according to any code of fair 

should be to get 
aI* .f'®, hnd anyfhing which would 

licit the truth was regarded to be desirable 
r the interests of the accused if be was 
nocen^ for those of the public if he was 

hA K *1 being so, he would say that 
^ ®yhipathy w'hatever for those 
fl* which his Hon’ble friend Mr. 
phen had called superstitions, For 
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instance, Plis Honour did not see why they 
should not get a man to implicate himself 
if they could, why they should not do all 
they could to gel the trutli from him; why 
they should not cross-question him; and 
adopt every other means .short of ab.-^oJute 
loitureto get at the trutli." Tlie way in 
wliich the law was administered was 
fraught with dangerous consequences and 
was found unsuitalile in course of time and 
the different High Courts laid down a 
series of rulings in wliich it was helrl that 
the power that the law gave should be 
used to ascertain from the accused how he 
can_ explain the facts adduced in evidence 
against him and not to drive or entrap him 
into niaking self-incriminating statements, 
and it was enjoined that questions must not 
be put to the prisoner when there was 
nothing against him on the evidence 
adduced by the prosecution or in the middle 
of the case for the prosecution, so as to 
make out a case against the accused when 
there was none or so as to supplement the 
case for the prosecution when it was defec¬ 
tive. These series of rulings made it neces¬ 
sary to amend the law’ when the Code was 
revised in 1882. In the amendment made 
by Act X of 1882 the provisions relating to 
the examination of an accused person, wdiich 
were scattered in different Chapters in the 
previous Acts were removed from those 
Chapters and brought under the Chapter 
headed “General provisions relating to 
inquiries and trials." One noticeable 

alteration was made by the addition of tlie 
w'ords “for the purpose of enabling the 
accu.sed to explain any circumstances 
appearing in the evidence against hiin;” 
another w’as the substitution of the word 
“may" for the word “shall" as regards the 
drawing of inference against the accused; 
and there were other changes made as well. 
The resultof the amendment wa.s to frame 
the scattered provisions into one com¬ 
prehensive section, i e., s. 342 of ActX 
of 1882 and it lias retained its shape in 
Act V of 1898 and has not been affected 
by the Amending Acts of 1923. The object 
of the amendment is stated in the following 
extract from the report of the Select Com¬ 
mittee on the Bill of 1882: “Wo think that 
the present law gives too great a latitude 
to the Courts with regard to the examina¬ 
tion of an accused penson. The object of 
such an examination is to give the accused 
an opportunity of explaining any circum¬ 
stances which may tend to criminate hi^, 
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and OvoF to enable the Court, in cases 
\vhr*ro the accused is undefended, to examine 
the witnesses in his interest. It was never 
intended that the Court should examine 
the accused with a view to elicit from him 
some statement which will lead to his con¬ 
viction We have, therefore, limited the 
power of iiiterregating the accused by 
adding to the first paragraph the words, 
“For the purpose of enabling the accused 
to explain any circumstances appearing in 
the evidence against him.” “We think the 
accused should always have this ox>portunity 
of explaining and we have, therefore, 
rec^uired the Court to question him generally 
for the purpose before he enters on his 
defence.” 

The section as it stands is undoubtedly 
for thebenefiL of the accused, the provisions 
embodied in it enable him to explain the 
circumstances appearing against him in the 
evidence. I cannot, however, concur in the 
view that it is intended merely for his 
benefit. It is a part of a system for enab¬ 
ling the Court to discover the truth and it 
constantly happens that the accused’s 
explanation or his failure to explain, is the 
most incriminating circumstances against 
him. The result of the examination may 
certainly benefit the accused if a satisfactory 
explanation is offered by him; it may 
however be injurious to him if no 
explanation or a false or unsatisfactory ex¬ 
planation is given. These conclusions, to 
my mind, follow from the words “without 
previously warning the accused” which 
appear in the first part of sub-s. (1) and the 
provision as to the drawing of inference 
contained in sub-s. (2). If that be the 
intention of the Legislature, as I have no 
doubt it is upon the words of this section 
it inevitably follows that the Court should 
not only have the power to point out to 
the accused the circumstances appearing 
in the evidence which require explanation, 
but that it must out of fairness to the 
accused exercise that power in such a way 
that the accused may know what points 
in the opinion of the Court require ex¬ 
planation, failure or refusal to give which 
will entitle the Court to draw an inference 

against him. 

To this interpretation three main objec- 
suggested. It is said that the 

expression’4* generally" in¬ 

dicates, as ^jontra-distmguished from the 
expressio.n questions to him as 

tha ’Court cor-^siders aeceseaiT/' that the 
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points need not be put to the accused 
but a general question will suffice. In my 
opinion the word “ generally ” does not 
limit the nature of the questioning to one 
or more questions of a general nature 
relating to the case, but it means that the 
questions should relate to the whole case 
generall^^ and should not be limited to any 
particular part or parts of it. It will be 
seen that the word “generally” appeared 
in s. 250 of Act X of 1872 when the in¬ 
tention of the Legislature was quite clear 
as to why they were departing from the 
English rules or procedure. There is no 
foundation for the argument that the word 
“generally” was put in out of solicitude 
for the accused with a view to protect him 
against a detailed examination by the 
Court; and indeed when a detailed exa¬ 
mination is permissible under the first 
part of the section, even without previously 
warning the accused there is no reason 
why it should not have been intended in 
the latter part as well. A second argu¬ 
ment relates to the provision enabling the 
Court and the Jury, if any to draw an 
inference. It is contended that the ex¬ 
pression “circumstances appearing in the 
evidence ” mean those that appear to the 
accused, and it is argued that there is no 
point in requiring the Court to point 
out to the accused what appears to it as 
calling for explanation, for in a trial with the 
Jury, the Jury will also be entitled to draw 
inferences against the accused if the cir¬ 
cumstances are not explained, and it is 
asked how can a Judge be expected to put 
to the accused what circumstances are 
weighing in the mind of the Jury. At 
first sight, this seems to be a difficulty, 
but it will be obseiwed that sub-s. (^) 
provides for inference being drawn from 
the refusal to answer the questions and 
also from the answern given to the ques¬ 
tions themselves and not from the omia- 
sion to explain the circumstances. Tha 
Court can always frame questions dealing 
with such salient points in the case as in 
its opinion call for explanation. Lastly 
it is argued that it will be extremely diffi¬ 
cult to frame questions such as would not 
elicit incriminating answers or the ques¬ 
tions of a catching nature. To this tho ^ 
answer is that the incompetency of a Tri¬ 
bunal, in administering the law or tho 
difficulty in administering it is no ground 
for whittling down its provisions. Be* 
aides, 1 do not see why it would not he 
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possible to put before the accused the 
salient facts and circumstances as they 
appear in the evidence against him and 
ask him if he has any explanation to olTer. 

There is scarcely any reported decision 
which directly bears upon the question of 
sufficiency of an examination under the 
mandatory provisions of s. 3i2, (Jr. P. C. 
There are three unreported decisions of this 
Court to which I shall present^' refer. In 
Criminal Revision No. 237 of 1924: decided 
on the 24th June 1924, where it appeared 
that the question put to the accused was 
“ what is your defence ? ” it was argued 
that the question was not of the nature 
contemplated by the section. This Court 
(Newbould and Ohakravarti, JJ.,) refused 
to follow the decision of a Single Judge 
of the Patna High Court in the case of 
Bokhari Singh v. Emperor (1) and held 
that the question was suflicient. In Cri¬ 
minal Revision No. 182 of 1923 decided 
by this Court on the 19th December 1923. 
the question put to the accused was “what 
is your defence ? ’’ In that case Greaves, 
J., (Panton J., concurring) observed as fol¬ 
lows:—“I think there is no doubt that the 
proper method under s.342, Gr. P. C. is to 
put at the close of the prosecution case 
and before the accused enter on their de¬ 
fence shortly and succinctly the main 
points which appear upon the prosecution 
evidence bearing against the accused. But 
what we have got to consider in this case 
is whether what has been done is sufficient 
compliance with s. 312 or whether s. 312 
has been complied with. We do not for 
a moment suggest that the course adopted 
here is a desirable course and we think 
that the Magistrate should have followed 
the course which I have already indicated. 
But we are not prepared to interfere in 
the present case on the ground that s. 342 
has not been complied with, for all the 
accused had an opportunity of stating what 
their defence was upon the evidence as 
given, and it was open to them to do as 
they have done and instead of answering 
the general questions put to them to rely 
on the written statements for the purpose 
of meeting the case for the prosecution.” 
lu Criminal Appeal No. 547 of 1913 
[Shamlal Singh v. Emperor] decided by 
this Court on the 15th January 1924,* 
the accused had been asked if they 

(1) 81 lad. Cog. 199; (1924) Pat. 198: 5 P. L. T. 445; 
w Cr. h. J. 7 1l! (1924) A. I. R. (Pat.) 791. 
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desired to make any further statement to 
what they had done before the Committing 
Magistrate and they refused to do so. 
Greaves and Panton, JJ., observed thus 
in tlieir judgment in that case:—“Now we 
have had occasions to point out more than 
once that the proper method of applying 
s. 342 is to bring to the attention of the 
accused specific matters wliicli appear in 
the evidence against them and that merely 
questioning them generally as to whether 
they have anything to say or anything to add 
to what was said before the Committing 
Magistrate is not a satisfactory method of 
applying s. 312 and we hope that the 
Courts in future will bear this in mind 
when the time comes to question the ac¬ 
cused under the provisions of s. 342 but 
we are not prepared to say that what 
was done in this case necessitates a new 
trial.” 

As I have said there is no reported deci¬ 
sion in which the question directly arose 
for consideration but there are a series of 
cases in which the section has been inter¬ 
preted by the dift’erent Courts which have 
had occasion to administer it, and though 
most of these decisions are not to be treated 
as binding on us, it is not undesirable to 
refer to them as they throw some light 
on the question. In the case of Hossein 
Buksh v. Empress (2) in dealing with s. 250 
of Act X of 1870 quoted above Prinsep, J., 
observed (Morris, J., concurring) that the 
real object in the power given to the Court 
was to elicit from the accused how he 
proposes to meet such portions of the evi¬ 
dence which, in the opinion of the Court, 
implicates the accused, in the commission 
of the offence with which he standscharged. 
In the case of Queen Empress v. Ilurgobind 
Singh (3), Sir John Edge, C. J., and I’yrell 
and Knox,, JJ., observed that it required 
no knowledge of law to understand the 
section and to understand that it is not 
for the purpose of ascertaining what wit¬ 
nesses the accuvsed intends to call, or what 
evid.nce they will give or what his de¬ 
fence is, that a Court is justified or autlio- 
rised in examining an accused under that 
section. In the case of Haghu Bhumij v. 
Emperor (4), Sultan Ahmed, J., observed 

(2) 6 C OG at p. 102; G C. L. R. 520; 3 Shomo L. P. 
Cr. R. 30; lod. Dec. (x. s.) G.3. 

(3) 14 A. 2-12; A. W. N. (1802) 83; 7 Ind. Dtc. (n. s.) 
525. 

(4' 58 Ind. Cae. 49: 21 Cr. L. J. 705 at p. 709; 1 P, 

L. T. 241; 5P. L-J. 430. 




BMPEROB V. ALIMADDIU NASKAR. 



[8S t. 0.192^ 


thus —“ The real object of the latter part 
of s. 342, cl. (1) is to ascertain from the 
prisoner how he can meet what the Judge 
may consider to be damnatory evidence 
against him." The same view has been 
taken by a later decision of this same Court 
in the case of Bhokhari Singh v. Emperor 
(1) in which Kulwant Sahai% J., observed 
that it was compulsory for the Court under 
e. 312 to question the accused in such a 
way as to enable him to explain any cir¬ 
cumstances which appear in the evidence 
against him. It was held in that case that 
the mere asking the accused as to whether 
he has anything further to say is not a 
sufficient compliance with the second part 
of the section, and that the questions must 
be framed in such a way as to enable the 
accused to know what he is to explain and 
as to what are the circumstances against 
him and for which an explanation is 
needed. In another case of the same 
Court, namely, the case of Panchu Chou- 
dhurij V. Emperor (5) in which the Commit¬ 
ting Magistrate had put a specific question 
to the accused as to whether he had com¬ 
mitted the offence and the accused answer¬ 
ed in the negative, and then in the Trial 
Court he was asked whether he wished to 
add anything to the statement which he 
had made before the Committing Magis¬ 
trate, Bucknill, J., observed as follows:—‘Tt 
can easily be seen that if it is to be said 
that a Judicial Officer must ask this or 
that question or this or that series of 
questions under the provisions of s. 342, 
Cr. P. C., the practical effect of the 
working of that section could be criticised 
in revisional applications on eveiy possible 
occasion. I can well-understand that, where 
an accused is undefended the Tribunal may 
well point out to him the elements of the 
evidence adduced against him which seems 
in his own interest to demand his explana¬ 
tion but where an accused is defended by 
a legal practitioner, it would, I think, be 
altogether impossible to expect, or desir¬ 
able to contemplate, a Tribunal entering 
upon a lengthy examination of an accused . 
person which might easily develop into a 
recounting of the history of the whole 
case or into, what would be far worse, 
some sort of cross examination.'’ With 
all deference to the learned Judge, I 
should observe that this distinction be¬ 
tween a defended and an undefended case 
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ignores the object of the section itself 
which has been so forcibly, pointed out by 
Rankin, J., in his judgment in the case of 
Pi'omotho Nath Mukhopadhya v. Emperor 
(6) that this examination is a matter 
entirely between the accused and the Court 
and that the legal advisers do not come 
in or count in this examination at all. In 
another case of the same Court, namely, 
that of Fatu Santal v. Emperor (7), Sir 
Dawson Miller, C. J., and Adami, J., observed 
as follows:—“ In the present case it does 
not appear that any question wdiatever was 
asked of him or that his attention was 
directed to any portion of the evidence 
which might appear to call for an explana¬ 
tion and, in these circumstances, it seems 
to us that the trial was entirely irregular 
and that the verdict cannot stand.” In 
this case, the accused had been examined 
by the Committing Magistrate but there 
was no examination by the Trial Judge. 
The Lahore High Court in the recent case 
of Haimama v. Emperor (8) had to deal 
with the effect of non-examination of the 
accused when he filed a written statement 
and declined, whezi asked, to add anything 
to it. Broadway, J., while holding that the 
omission was not fatal, observed as fol¬ 
lows:—“Although it would have been better 
for the Magistrate to have put definite 
questions to the appellants, I am unable to 
hold that the procedure actually adopted 
in the case was so illegal as to vitiate the 
w’hole trial.” In the case oi In re 
Venkata Row (9) of the Madras High 
Court, Spencer, J., dealing with a letter 
from which an inference adverse to the 
accused was drawn by the Court observed 
as follows:—“ If it was intended to treat 
this letter as a circumstance appearing 
against the first accused and to draw in¬ 
ferences from it against him it would have 
been a fair and natural procedure for the 
Judge, in the exercise of the power which 
he had under ss. 289 and 342, Cr. P. C., to 
examine the accused about it and put him 
such questions as would enable him to 
explain its si^ificance. As it was, he was 
asked no question and he made no statement 

(6) 71 Ind. Cas. 792; 27 0. W. N. 339 afe p.^ 

(1923; A. I. R. (O.) 470; 21 Cr. L. J. 243; 50 C. ole. 
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relative to this dooument." The precise 
poiat came up for consideration in a case 
m the Central Provinces, where the 
procedure seems to be welhsettlcd, in 
the case of Tani v. Emperor (10) in 
which Batten, J. C., and Kotwal, A. J. C , 
following an earlier decision of the Nagpur 
Judicial Commissioners Court A’^nperorv. 
Kdtciy Kisan (11) held that the object of 
s. 342, Or. P. C. is (U to communicate to 
the accused, to the full extent what may 
be found necessary in each particular case, 
what is alleged against him in the evidence 
for the^ prosecution, and (2) to ascertain 
from him what explanation or defence in 
law or in fact, he wishes to put forward 
in respect thereof. It was expressly laid 
down by the Court that it is necessary 
that the attention of the accused should 
be drawn to all the vital parts of the 
evidence against him and that it was not 
a sufficient compliance with tlie provisions 

accused tiie general question. 

‘ Have^ you anything more to say in this 
case ? or “ You have heard the prosecu¬ 
tion witnesses against you: what have you 
to say ? I have not been able to find any 
opinion of the Bombay High Court in this 
matter, but specimens of examinations that 
are to be found in some of the reported 
cases point to a detailed examination being 
the practice that obtains in that Presi¬ 
dency, In one of the cases in that Court 
viz., Basapaningapa v. Emperor (12) 
Hayward, J., characterised the examination 
oE the accused person held by the Com¬ 
mitting Magistrate as perfunctory, in¬ 
dicating that something more than a 
general question is necessary and observed 
that the law requires that an opportunity 
shall be given to the accused himself to 
explain and not that this important step 
m the procedure should be left to his 
Pleader. The same view has been endorsed 
by the Courts in Burma. In the Court 
of the Judicial Commissioner of Upper 
HigoS, J. C., in the case of Nga 
ban Nyeiti v. Emperor (13) held that the 
object of examining an accused person is 
w afford him an opportunity of explain¬ 
ing away evidence against him, that each 

point appearing in evidence should be put 

* 
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to him and he should b$ invited to offer 
his explanation or comment in it, anything 
in the nature of cross-examination being 
avoided. The Burma High Court, in the 
ca.se of Mating Hman v. Emperor (14) 
had to deal with this question very 
recently and May Oung. J., lield in tha^t 
case that a Judge or Magistrate should 
note every point which he thinks he will 
have to put into the scale against the 
accused and then question him on each 
point, otherwise it will Ije impossible for 
the accused to know wliat is in the Court’s 
mind and he cannot be reasonably expected 
to e.xplain it, and that it is not sufficient 
to put a general question to the accused 
such as, “"What have you to say regarding 
the statement of the compaii'.ant’s wit¬ 
nesses.” 

In the present case Alimaddin Naskar was 
asked by the Committing Magistrate 
‘‘What is your defence?” he replied “I am 
innocent, what I have to say I shall say in 
the Sessions (-ourt". In the Court of 
Session the said statement was read to him 
and he was then asked “Do you wish to 
say anything more?” He then made a 
statement. Belatali Naskar "as put the 
same question in the Committing Magist¬ 
rate’s Court and he gave the same reply as 
Alimaddin Naskar. He was asked by the 
Judge the-same question that was put to 
Alimaddin Naskar and he then made a 
statement, I am of opinion that the 
examination of the two accused pprsons 
was perfunctory and not a sufficient 
compliance with the provisions of the law. 
In my opinion the law intends that the 
salient points appearing in the evidence 
against the accused must be pointed out 
to him in a succinct form and he should 1 e 
asked to explain them if he wishes to do 
so. It may be that when a general question 
as to whether he wishes to say anything 
is asked, he will reply in the negative. If 
he does so, it will be of no use asking him 
any farther question. If on the other 
hand, it does not appear that he would 
refuse to answer questions put to him, 
or it appears that he desires to respond 
his attention should be called to the 
salient points appearing against him, so 
that an opportunity is really afforded to 
him to explain them, if ho can do so. In 
such examination every precaution should 
be taken not to entrap him to make 

(U) 77 InJ. Cas. 887; 25 Cr. L. J. 437; 2 Bur. L. J. 
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incriiTiinaling answers and all questions in 
the nature of cross-examination should be 
avoided. In iny opinion it is not im¬ 
practicable to conduct the examination in 
the manner indicated above. 

Though the examinations of the accused 
persons have not been adequate, the 
statements made by them indicate that 
they were not altogether ignorant of 
some of the salient points appearing in the 
evidence against them. Alimaddin en¬ 
deavoured to explain that he had no 
motive, that he was not concerned in the 
earlier incidents, that the Naskars were 
named as accused out of enmity and 
that at a subsequent stage, and that the 
prosecution witnesses were relations and 
servants of Momrej. He also wanted to 
create an appearance in his favour by 
stating that the Naskars spent the whole 
day after the night of the occurrence at 
the spot but none named them then. 
Belatali stated that he was absent from the 
village and was falsely implicated. In the 
present case 1 am unable to hold that there 
has been any prejudice to the accused 
persons. A refusal to give the accused an 
opportunity to make a statemeat at a stage 
when the mandatory part of s. 3-12, Cr. P. C., 
is oparative vitiates the trial, but an insuffi¬ 
cient examination at that stage does not 
necessaril}’ invalidate it. 

For the above reasons, I am of opinion 
that the two accused persons have been 
rightly convicted. I accordingly uphold 
the conviction of Alimaddin Naskar and 
Belat Naskar under ss. 302, 120B, Indian 
Penal Code, and also the conviction of 
Belat Nasker under s. 302, Indian Penal 
Code. 

As to the sentences, giving the matter 
my most anxious consideration and taking 
into account all the circumstances of the 
case, I am unable to find any reason for 
passing a lesser sentence on either of the 
two accused than the maximum penalty 
which the law provides for the offences 
of which they are guilty. The offences 
committed by them are most diabolical in 
their conception and brutal in their ex¬ 
ecution, and I accordingly confirm the 
sentences of death passed on the two accused 
and dismiss their appeals. 

Newbould, J- —My learned brother in 
his judgment which he has just delivered 
has dealt fully with the facts and the 
evidence in this case. It is sufficient for 
me to say that I am in entire agreement 


with his finding that the convictions of 
Alimaddin Naskar and Belat Naskar under 
8. 302 read with s. 120B, Indian Penal Code 
and of Belat Naskar under s. 302, Indian 
Penal Code are right and that the sentences 
of death are necessary. The appeals are 
accordingly dismissed and the sentences of 
death are confirmed. 

As regards the point of law that was 
raised in this case that there has been 
inadequate examination of the accused 
under s. 342 of the Cr. P. C. Ave are in 
agreement that the trial has not been 
vitiated by any failure to comply Avith the 
mandatory provisions of this section. But 
with the utmost respect for the opinion of 
my learned brother I am unable to agree 
Avith him that the examinations of the 
accused persons at the present trial were 
not adequate. I adhere to the view ex¬ 
pressed by Chakravarti, J., and myself in 
the unreported case Rez Mahamed bheikk v. 
Emperor, Criminal Revision No. 237 of 
1924, decided on 24th June 1924. We there 
held in agreement Avith the decision of 
Rankin, J., in Promohta Nath Mukhopadhya 
V. Emperor (6), that Avhat is necessary is 
that the accused should be brought face to 
face solemnly Avith an opportunity given to 
him to make a statement from his place in 
the dock in order that the Court maj’ have 
the advantage of hearing his defence if he 
is Avilling to make one with his own lips. 
We further held that the question put 
in that case "What is your defence” was a 
sufficient compliance with the mandatory 
provisions of s. 312, Cr. P. C. One of the 
reasons given for this decision was that for 
many years it had been the more usual 
practice for Courts when examining ^ 
accused under this section to put to him 
questions of a formal nature in words 
similar to those which had been used in 
that case and we applied the maxim 
optima legis interpres consuetudo. 

I still think that a formal question m 
general terms which gives the accused ^ 
opportunity of making a statement erf 
his defence with hia own lip is a sufficient 
compliance Avith the mandatory provisio^ 
of s. 342, Cr. P. C., since it enables the 
accused to explain any circumstances 
appearing in the evidence against him. i 
To Avhat extent the Court, when compjym^ ^ 
with the mandatory provisions of ^ 
section, sWild also exercise its discretions 
power under the other provisiOTS oi^® 
section, is a different question, ine 
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exercise of this discretion must vary with 
and depend on the circumstances of each 
particular case. But in the majority of 
cases it is, in my opinion, neither necessary 
nor desirable that there should be any 
detailed questioning of the accused. The 
point at which the Court is bound to 
question the accused is after the witnesses 
for the prosecution have been cross- 
examined. From the cross-examination it 
will usually appear that the accused 
understands what are the circumstances 
appearing in the evidence which require 
explanation. If this is apparent it is 
unnecessary for the Court to tell the 
accused what those circumstances are. 
The superior Courts of this country have 
repeatedly emphasised that the examination 
of the accused under this section should 
not be of an inquisitional nature. There 
is great danger, if the lower Courts are 
required to depart from the usual 
practice of putting a formal question and 
in all eases to specify the circumstances 
appearing in evidence against the accused, 
that something of the nature of cross- 
examination will frequently result. There 
is a very thin line of distinction between 
stating the circumstances which require 
explanation and asking the accused to 
explain those circumstances, 
z. K. Appeals dismissed; 

Death sentences confirmed. 
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Present: —Mr. Justice Ross and 
Mr. Justice Sen. 

RADHE 8AHI and others—Appellants 

versus 


EMPEROR— Respondent. 

CHirtxnal triaZ— PTo$ecutxon case found to be untTme 
— Procedure—Penal Code XLV of 

Jseoi, M. J47, 10 . 

where in a riot case it is found that the case 
presented to the Court by the prosecution isdelinitely 
Untrue it is not necessary for the accused to plead 
the right of private defence or to show that they 
uot exceeded the right of private defence. On 
the finding that tlio case for the prosjcutiou is un- 

entitled to an acciuittal. [p. 938, 

Appeal from a decision of the Sessions 
^luzafferpur, dated the 23rd June 


Messrs. Aziz and Janak Kishore, for th^ 
Appellants. 

The Assistant Government Advocate and 
Mr. Jadubans Sahay, for the Crown. 

JUDGMENT.—The six appellants 
have been sentenced to transportation for 
life on conviction on charges under ss. 148 
and 331 read with s. 119 of the Indian Penal 
Code. The charge under .s. US wa.s that 
they were members of an unlawful assemb^ 
ly the common object of which was to beat 
Munshi Rai, anti tliat they were armed 
with deadly weapons. As Mun.shi Rai was 
killed in the course of the riot, there was 
a further charge under s. 302 read with 
s. 119 of tlie Indian Penal Code. 

The ca.se for the prosecution is that on 
the ]9tli August 1923, two men named 
Ramasis and Sahel) I^Iahto were sitting on a 
machan in the field of one Nepal Malito one 
or one and-a-half (jhari.‘i before sunset. 
They are residents of Chanaotoli alias 
Jaliangirpur, a village cliielly inliabited by 
Chanaos. Munshi Rai of tiie neighbouring 
village Lachminiatola, which is inhabited 
cliielly by Ra puts, and Babhans, was com¬ 
ing from vi lage Deokali, where lie had 
gone to visit the temple and was returning 
towards his home. When lie came near 
the machan Saheband Ramasis asked him 
to take tobacco. He stopped there and 
took tobacco whereupon Saheb seized him 
by one of his arm.c, Hamnsis hy the other 
and thirty and forty people armed with 
various weapons came from the adjoining 
field of Bishundeyal. The appellant Radhe 
gave Munshi Rai a blow with a (jaransa on 
his shoulder and the appellant Ganga gave 
another blow with a garansa on his right 
knee. Munshi Rai fell and then a cry was 
raised that he was killed and his assailants 
dispersed. 

The reason for this occurrence was that 
the Chanaos had recently adopted the sacred 
thread and this had aroused the resentment 
of the Rajputs who had proceeded to com¬ 
mit various acts of oppression against them 
and a further motive is assigned in the fact 
that Ramasis. who was an employee of the 
Sheohar Raj had institued a false rent suit 
against Munshi Rai in 

The defence as gathered from the written 
statements of tlie accused was that ever 
since the Chanaos adopted the sacred thread 
the Rajputs and Babhans had been oppress¬ 
ing them. There had been numerous acts 
of aggression and oppression which had 
been reported to the authorities between the 
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.20th of July and the 17th of August. A 
constable and some chuakidars and dafa- 
dar had been deputed to the village to 
prevenla breach of the peace ; and on the 
l^lth August they were informed that the 
Rajputs were looting tlie crops of the 
Chanaos on the south and on the north of 
the village. The constable and the dafadar 
went to the south and were unable to' pre¬ 
vent the looting. They went to the north 
where they saw some people running away 
and were informed that two Rajputs had 
been killed. 

The case was tried with the assistance of 
three assessors, all of whom disbelieved the 
case of the prosecution that Munshi Rai was 
waylaid. The opinion of the assessors was 
that he bad probably gone with the other 
Rajputs to loot the crops of the Chanaos 
and it was in these circumstances that he 
received his injuries. All the assessors 
were of opinion that the Chanaos were 

cro])s and should 

be acquitted. 

The learaed Sessions Judge disbelieved 
story of the offering of tobacco to Munshi 
Rai. He did not think that it was neces- 
eaaly Munshi for whom the Chanaos were 

but thought that th6y W6r6 
ready to attack any Rajput who came in 
then- way. With regard to the death of the 
second Rajput which had been brought to 
the notice of the Police the learned SeLions 
Judge says that no evidence was given 
about him, nor was his dead bodv forth¬ 
coming. He was further of opinion that 
there was no evidence that Munshi Rai took 
part in any looting and that there was 
nothing m the evidence to show that the 
accused were acting in self-defence; and 
that while the looting on the south of 
the village had been established there was 
no proof of looting on the north He there- 
fore, accepted the evidence of the prosecu- 
tion and convicted the appellants 

The first point that falls to be considered is 
the state of feeling prevailing at the time be¬ 
tween the Chanaos and the Rajputs. Exhibit 
B IS an information to the PrliPA 

thlslcred broking of 

the sacred thread of a Chanaobv certain Pni 

.puts and threats that they would foot h s 

house. On the 24th of July a Head Cn^ 
stable who had gone to the village lo^e^ 

quire into certain complaints that had been 
made found an assembly of 
wmed with lathis and oUier 

prepared to commit disturbance ovot 
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this sacred affair. With difficulty ha 
persuaded them not to commit a breach 
of the peace and the Magistrate ordered 
proceedings to be drawn up under 
s. 107 of the Cr. P. C. against six Chanaos 
and fortj’-two Rajputs. Exhibit 0 of the Ist 
August and Ex. D of the 2nd August and 
Ex. E of the 3rd August are to the same 
effect as Ex. B. Exhibit F. reports an actual 
assault on a Chanao by a certain Rajput 
on the 10th August. On the 14th and the 
15th of August there were occurrences of 
looting crops which ended in conviction. 
On the 20th of August a complaint was 
lodged hy Ganga, one of the appellants, of 
an occurrence on the 17th of August when 
he was assaulted by certain Rajputs and 
had his sacred thread broken. This event 
immediately preceded the occurrence which 
is the subject of the present case. 

The first information was given at mid¬ 
night on the 19th the Police Station being 
five miles from the place of occurrence. 
There w^as, therefore, considerable delay on 
the part of Rambahadur, the informant, 
who deposed to having witnessed the oc¬ 
currence, before going to the Police. The 
explanation that he gave of the delay was 
that he had to come from a long distance 
and the river was full. But this explana¬ 
tion is not sufficient and it is not comeplete. 
He says that after the occurrence he had 
taken the dead body of Munshi Rai east 
of the Barhanrjasthan and then he and Dhar- 
khan Rai the nephew of Munshi Rai, cross¬ 
ed at the Sugiaghat and went to the tl.ana. 
But from the evidence in the case it appears 
that much more had happened in the inter¬ 
val, as to which the informant was silent 
before the Police. 

As to the actual facts of the occurrence 
the evidence in this case falls into two 
parts. In the first place there is the evi¬ 
dence of the Rajput witnesses who all tell 
the same story. That story is roughly 
speaking the same as the first information. 
But there is another body of evidence which 
consists of the depositions of the constable 
and the dafadar and chov'kidar who were 
on duty in the village and it is necessary to 
examine that evidence also in order to di.^ , 
cover what actually happened. The consla- J 
ble sent two choxvkidars Janab AH and ^ 
Abdur Rahman to the Police Station and 
an information was recorded at i. a. m. on 
the 20th August 1923 (Ex. 6.) to the effwt 
that a little before sunset the Rejptits with 
a view to cut by force the makai crop of 
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the Ohanaos collected in a mob at Jahan- 
girpur, some towards the south and some 
towards the north. The constable and the 
dafadar and the choickidars went to stop 
the mob in the southern direction and in 
the meantime they heard that Munshi Rai 
of Lachminatola and a Rajput of Gossain- 
pur belonging to the mob on the northern 
side had been assaulted. By the time the 
constable and dafadar and the chowkidars 
went towards that mob on the north the 
Rajputs had run away Avith the wounded 
men. Then the chowkidars went to the 
house of Munshi Rai and learnt that the 
wounded Munshi Rai was in his house, 
but his relations said that he had been 
attacked on Ijis way back from Deokali by 
some Chanaos who had killed him and 
caused his body to disappear ; and the 
relations did notallow the chorvkidars to go 
inside the house. It was at this stage that 
these chowkidars Avere dispatched bj’ the 
constable to the Police Station to gi\'e in¬ 
formation. These facts haA^e been stated 
in fuller detail by Ramsagar Singh consta¬ 
ble, prosecution witness No. 20. He adds 
the fact that it Avas Ramasis Avho informed 
him that the mob had assembled ; and that 
he received the information while he AA’as 
sitting at baheb Mahto's door. He fur¬ 
ther said that Saheb Mahto was not at his 
house on the Ibthor 19ih. As to the loot 
on the south of the village, that has not 
been disputed on behalf of Crown ; and 
as to the loot on the north, the constable 
says that he saAv that five or seven 
kathasof makai crop had been cut and some 
men were running aAA'ay. He Avent to the 
house of Munshi and found a lame man 
who denied that a dead body had been 
brought there. Then he sent Janab Ali 
and Abdur Rahman to the Police Station 
and posted chowkidars round the house so 
^at the dead body might not be remoA’ed. 
Then Rambahadur the first informant took 
him inside and showed him the dead body. 
He further added in cross-examination that 
three fields seemed to liaA-e been looted 
at the place Avhere the blood aa’ss. The 
wops were partly ri])e and partly unripe. 
This evidence is corroboratecl in all details 
by the dafadar Pasihuddin Avho further 
fia5’8 that a Rajput of Sundarpur told hirn 
^al Munshi Rai of Lachminatola and Kodai 
Rai of Gossainpur had been killed by a 
jnob of Chanaos. He was then deputed bA^ 
the constable to look for the other dead 
body and went to Gossainpur but could 
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not find out Avhat had become of the body. 
The chou'kidars Janab and Garib further 
corroborate these Avitnesses. This is evi¬ 
dence offered by the prosecution as true 
evidence and no reason has been shown 
for disbelieving it. The Sub-Inspector Avho 
investigated tlie case found that the makai 
crop had been cut in four fields near 
the field where the hlood Avas found. He 
noticed damage on the morning of the 
20tli on the nortli of the village and it was 
on the 21st tliat the damage on the south 
Avas pointed out to him. To my mind there 
can be no doubt that this body of evidence 
represents the actual slate of thiitgs on 
the afternoon of the date of occurrence. 
Acti\'e looting was going on at two places, 
on the south and on the north of the village ; 
and it Avas Avhile the Police Avere going 
from the south towards the north and wlien 
they saAv men actually going aAvny from 
the scene of looting on the north that they 
received the information that not only 
Munshi Rai had been killed but another 
Rajput also. All tliese facts throw llic 
greatest doubt on the story set up by the Rnj 
put Avitnesses tliat Munshi Rai was Avaylaid. 

The learned Sessions Judge evidently had 
some doubts about that part of the case. 
The story of offering tobacco is incredible, 
considering the relations between the par¬ 
ties and he rightly rejected it. That Munshi 
Rai had been to Deokali is deposed to 
by tAvo Avitnesses, Paltu Sonar the tenant of 
a Rajput and Rajnandan Singh Avho is a 
Rajput and a connection of the deceased. 
This evidence seems to me to be suspici¬ 
ous for several reasons. The post mortem 
examination reveals the fact that there was 
partially digested rice and dal in the stom¬ 
ach of the deceased and these witnesses 
have come forward in the Sessions Court 
Avith a story that the deceased stopped 
at Sheohar on his Avay back from Deokali 
and took rice and dal a most improbable 
story in itself and one Avhich Avas never 
mentioned to the Police or in the Court of 
the Committing Magistrate. Then Paltu 
gives the detail that Munshi Rai was carry¬ 
ings lota and an umbrella and a kurta. 
This is the only reference to the kurta in 
the Avhole case. By the time the Sub-Inspec¬ 
tor AA’ent to the scene of occurrence Ou 
the nuu'ning of the 20th. the body of 
Munshi Rai had been carried back to the 
field Avhere he had been attacked and lota 
and an umbrella Avere found beside the 
body. But no Avitnesses ever noticed these 
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articles on the field the evening before. 
This seems to be a matter of the gravest 
suspicion and it is evident that these arti¬ 
cles were placed liaside the body in order 
to give support to the story that Munshi 
had Ijeen out of the village on a peaceable 
expedition. No witnesses from the Deok- 
ali temple wliich he is said to have visited 
were examined. The place selected for the 
way laying of Mnnshi Kai was hardly suit¬ 
able for the purpose as it is close to the 
Rajput villages and at a distance from the 
Chanaos. There seems to have been a 
good deal of uncertainty about this part of 
the casein the mind of the prosecution at 
the beginning as not only was there delay 
in the lodging of the first information, but 
Rambahadur made discrepant statements 
before the Sul>Inspector as to the place 
from which he had seen the waylaying of 
Munshi Rai, naming first one Alachan 
and then another whicli was separated from 
it by a considerable distance. I disbelieve 
altogether the story that Munshi Rai had 
been to Deokali and was avaylaid on his 
return. 

Tiie occurrence itself as alleged by the 
prosecution does not seem probable. No 
reason is given for the sudden disappearance 
of the accused. They went away without 
any reason. But still more important and 
in fact the most important point in the 
case, is the removal of the body by the 
Rajputs. The learned Sessions Judge has 
suggested that they may have been un¬ 
willing to leave it on the field or to produce 
it before authorities unimportant than 
the Sub-Inspector. But this, in my opinion, 
does not explain their denial of the 
presence of the body in the house when 
the constable went there. There was noth¬ 
ing to be feared from the constable and 
there was no reason why the presence of 
the body in the house should have been 
denied. This strongly suggests that the 

Rajputs were the aggressors and were en¬ 
deavouring to conceal their casualties 
This view is confirmed by the episode of 
ICodai Rai of Gossainpur. Evidence was 
given before the Magistrate that this other 
Rajput had also been killed and that his 
body had been made away with The 
Magistrate refers to this in his commit¬ 
ment order where he says that “A good 
deal of evidence has been led in this case 
to show that some of the accused had been 
seen cawying Kodais body towards the 
Bagmati". That evidence was emirely 
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dropped at the trial and yet it is cleai* 
from the statements of the Police witnesses 
which have already been referred to, that 
they were informed that Kodai Rai had 
been killed and that search was made for 
his body. The fact that Munshi Rai’s body 
avas removed by the Rajputs would suggest 
that the body of Kod li Rai, if he was 
killed, had also been removed by his fellow 
castemen. And if it is a fact that two Raj¬ 
puts were killed, this not only throws the 
gravest suspicion on the tale of the way- 
lajdng of Munshi Rai, but adds strongly to 
the probability that what happened was 
that these men met their deaths in the 
course of the looting of the Chanao’s fields. 
Rambahadur did not mention the fact of 
the concealment of Munshi Rat’s body in 
the h irst Information ; and the prosecution 
has given no real explanation of it. It 
seems to me that the inference that strict¬ 
ly follows from the concealment of the body 
is that the Rajputs felt that they were 
not in a position to go to the Police ; that 
they were conscious that they were the 
aggressors ; and that this death had been 
the consequence of their own act. 

It was suggested b}' the learned Assistant 
Government Advocate that the number 
and the nature of the injuries on Munshi 
Rai are not consistent with the theory that 
he was killed in a riot. But it is by no 
means certain that all injuries were arAi 
mortem ; and, in any case, I see nothing in 
this which negatives the defence. It can¬ 
not be inferred from these injuries that 
Munshi Rai was entirely alone. lie may 
have been isolated from the others; and 
the evidence to my mind leaves no doubt 
that looting by the Rajputs was going on 
the north of the village and that it is in the 
course of that looting that Munshi Rei 
came by his death. 

In all these circumstances it seems clear 
^^se which has been presented to 
the Court by the prosecution is not a true 
account of how Munshi Rai was killed. 16 
was, therefore, unnecessary for the accused 
to plead private defence or to show that they 
had not exceeded the right of private de¬ 
fence. Ihe case for the prosecution being -t 
in my opinion definitely untrue, it seems 
to me that the convictions cannot stand .j| 
and must be set aside. The accused must Jf 
be acquitted. Those who are on bail will .p 
be ^ released from bail and those who are . 
m jail will be set at liberty. / 

Convicti(yn set aside, ^ 
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EMPfiKOR V. AStMULLAH. 


CALCUTTA HIGH COURT. 

Criminal Reference No. 125 of 1921. 

August 8, 1921. 

Present :—Sir Lancelot Sanderson, Kt., 
Chief Justice, and Mr. Justice Ohotzner. 
EMPEROR— Complainant—Petitioner 

versus 

ASIMULLA MONDAL and others— 
Accused—Opposite Party. 

Criminal Procedure Code {.-Icf V of ISOS), s. .V9S— 
Reference, when to be made—Adhiar, whether labourer 
or tenant. 

A reference to the High Court in a criminal matter 
can only be made in respect of an error on a point 
of law. 

An adhiar may be a mere labourer or he may be 
a tenant, and the question whether he is a mere 
labourer or a tenant must depend on the facts of 
each case. 

Deb Nath Das Dairaji v. Ram Sundar Barman, 
31 Ind. Cas. 579; 19 C. W. N. 1205, referred to. 

Reference made by the Sessions Judge, 
Rungpur. 

Babus GiHja Prosanna Sanyal and Indu 
Prokas Chatterjee, for the Petitioner. 

Mr. Khondkar, Deputy Legal Remem¬ 
brancer, for the Crown 

JUDGMENT. 

Sanderson, C. J.— This is a reference 
by the learned Sessions Judge of Rungpur, 
dealing with the judgment of the Sub- 
Divisional Officer of Rangpur, Sadar. 

It appears that complaint was brought 
by one Dunda against one Asimulla and 
others, alleging that they had committed 
offences under s. 143 and s. 417 of the 
Indian Penal Code; and, the Magistrate 
convicted them of these offences and im¬ 
posed certain fines upon the accused 
persons. Upon an application to the 
learned Judge he made the reference to 
this Court with which we are now deal¬ 
ing ; and, it is, of course, common know¬ 
ledge that a reference can only be made 
in respect of an error on a point of law. 

The learned Judge has set out in the 
reference the respects in which he con¬ 
siders the Magistrate made a mistake in 
point of law. 

The third paragraph of the reference 
deals with the particular portions of the 
order which the Court making tlie refer¬ 
ence considers to be an error in point of 
Jaw, and, the first clause (a) is as fol¬ 
lows : “The part of the order where the 
learned Sub-Divisional Magistrate negativ¬ 
ed the contention that adhiars are mere 
labourers in the absence of evidence that 
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the adhiar was a tenant and that the 
landlord’s entry upon the land held by 
adhiar was not trespass (in the absence 
of evidence, that according to tlie con- 
ti*act in this case, the adhiar was a tenant"). 

The manner in which the point is stated 
is somewhat obscure but I think the learned 
Judge meaut that tlie lAIagistrate should 
have held that the complainant was no 
more than a mere labourer, inasmuch as 
there was no evidence tliat he occupied 
the position of a tenant, and that as the 
complainant was a mere labourer, Asiin- 
ulla and others could not be guilty of 
trespass. 

The second clause of that paragrapli is as 
follows :~\b) That part of the order 
where the learned Magistrate held that in 
this case the accused landlord and those 
who acted on his behalf could not plead a 
bona fide claim of right". 

On the first point, in my judgment there 
is no doubt tiiat an adhiar may he a 
mere labourer or lie may be a tenant; 
and, the question whether he is a mere 
labourer or a tenant must depend upon the 
facts of each case. 

The facts of this case are as follows : 
The Magistrate has found that Dunda, 
the complainant, had been cultivating tlie 
land in Adhi under Asimulla for a long 
time and that he had in fact ploughed 
the land in June 1923, with a view to 
growing paddy on the land, as he had 
done in previous years. He drew atten¬ 
tion to the fact that some witnesses had 
been called on behalf of the accused to 
prove that Asimulla had been in khas 
po.ssession of the land and that the com¬ 
plainant had never cultivated the land at 
all. 

The evidence, given on behalf of the 
accused, the Magistrate rejected ; and, he 
accepted the evidence given on behalf of 
the complainant. He further came to the 
conclusion, having regard to the facts 
which are set out in his judgment which 
included the number of persons who went 
for the purpose of ploughing the land and 
the number of ploughs which were taken 
on the occasion in question that Asimulla 
and those -who were with him, were not 
acting bona fide in the exercise of a claim 
of right. 

Having regard to thess facts I should 
be prepired to hold that there was evi¬ 
dence ^before the Magistrate which would 
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justify him in coming to the conclusion 
that the complainant was not a mere 
labourer but that he had some interest in 
the land as a tenant. 

It is to be noticed that in the reference 
the learned Judge stated that the only 
evidence is that the complainant holds 
two plots of land in Adhi for which he 
gives half the produce as rent. I do not 
know whether the learned Judge quite 
appreciated what might be the effect of 
that sentence. If the sentence were taken 
alone, the natural inference would be lliat 
there was a relationship of landlord and 
tenant between the complainant and Asim- 
\iUa. But I do not base my judgment 
upon that particular phrase used in the 
learned Judge’s reference. I base my 
judgment on the facts as set out in the 
Magistrate’s judgment. 

My learned brother in the course of the 
argument referred to a case. Deb Nath 
Das Bairagi v. Ram Sundar Barman (1). 
That case came from this particular part of 
the country, Rangpur. 

The Rule had been granted against the 
decision of the learned Munsif of Rang¬ 
pur ; and, the question was whether the 
plaintiff in that case was in possession 
as an adhiar; the learned Judges, who 
decided that case, came to the conclusion 
that lie was more than a mere labourer, 
that he was a tenant and that his posses¬ 
sion would be protected under s. 9 of the 
Specific Relief Act. The learned Judges 
pointed out that there was no affidavit 
before the Court that an adhiar in that 
part of the country means a ‘labourer’ and 
not a tenant and that there was on the 
contrary a statement in the affidavit that 
the land was, “let out” to the- plaintiff as 
adhiar, which term is appropriate to the 
existence of a tenancy. They then went 

on to say that “The various books upon 
the subject which were referred to show 
that very largely, an adhiar is a tenant 
and the learned Judge who decided this 
case must be well aware of the meaning 
of the term in the district in which his 
Court is.’* 

It seems to me. therefore, that the 
finding of fact at which the Magistrate 
arrived in this ease is in accordance with 
the decision in the case which I have just 

W *1 Ind. Cae. 579; 10. 0. W. N, 1205. - 
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For these reasons in my judgment this 
refe; once should be refused. 

Chotznep, J.— I agree, 

Z- K. Reference discharged. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 13 op 1924. 

March 4,1924. 

Present:—B \t Lancelot Sanderson, 

Kt., Chief Justice, and Mr. Justice 

Chotzner. 

In the matter of DULAL BACHAR— 

Petitioner 

versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLVof 1860), s. 370—Theft^QuiUy 
intention, absence of, effect of. 

Accused who was an “illiterate low caste culti- 
y^tor” applied for Letters of Administration with tha 
U ill annexed to the estate of a deceased persrmwho 
had made n rejristered Will in favour of the accused; 
Before Lettersof Administration were granted but at 
a^time when he had no suspicion that a cai’caf was 
likely to be entered, he removed a certain safe which 
was in the possession of the w.’do v of the deceased, 
u ^ been bequeathed tD the accused under 

the \\ ill. Subsequently, the widow entered a caveat, 
and charged the accused with the theft of the safe: 

Held, that the conduct of the accused did not dis¬ 
close the presence of a guilty intention on the part of 
the ac^cused and that therefore he could not be con^ 
victed of theft, [p. 941, col. 2j 

ARGUMENTS. —Babu Norendra Ku^ 
mar Baju(withhim Baha Binode Lai Mukker- 
yOjforthe Petitioner.—In this case the accus¬ 
ed, Dulal Bachar, has been convicted of theft 
of an iron-safe which was bequeathed to 
him by his uncle one Bhim Bachar. The 
accused was also appointed an executor 
under the Will of his uncle. He applied for 
a Probate of the Will and then on the 8th 
January went to the house of the testator 
and removed the iron-safe to his own cus¬ 
tody. Then on the 11th January the testator’s 
widow instituted the present criminal suit 
the accused and on the 12th she 
^ted her objection against the application 
for Probate. Now, under these circum¬ 
stances was there any criminal intention 
on the part of the accused in removing 
the iron-safe ? He may have acted under 
a wrong impre^ion as to his rights under 
the law and it is admitted that he is an • 
liiiterate iow caste cultivator. But cw*- * 
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tainly he had no criminal intention and 
there can be no offence of theft without 
criminal intention. 

Babu Satindra Nath Mukherji (with him 
Babu Monindra Lai Bose), for the Opposite 
Party.—The accusedappliedfor a Probate of 
the Will and in ordinary course of affairs 
he ought to have waited until it was grant¬ 
ed. The undue haste about the removal of 
the iron-safe implies a criminal intention 
which can not be got over. 

Babu Norendra Kumar Ba$u replied in 
brief.—When the iron-safe was removed 
no objection against the applicatian for 
Probate was filed. Witli him the grant of 
the Probate appeared to be merely a matter 
of form. 

JUDGMENT. 

Ghotzner, J. —This Rule was obtained 
by the petitioner on the first ground speci¬ 
fied in the petition which is that, on the 
findings of fact arrived at, the conviction is 
not sustainable in law. 

The facts of the case appear to be sim¬ 
ple. One Bhim Bachar died leaving a Will 
and on the i3th December 1922, the peti¬ 
tioner who is his nephew and an executor 
under the Will applied to the Court of 
the Subordinate Judge of Khulna for Letters 
of Administration with a copy of the Will 
annexed. The learned Subordinate Judge 
directed citation to issue and fixed the 12th 
Januaiy 1923, for proof of service. In the 
meantime, on the 8th Januaiy, the peti¬ 
tioner proceeded to the house of the testator 
and removed an iron-safe from there which 
led to the institution of the present charge 
by Phul Mala the testator’s widow on the 
llth January. On the 12th January 1923, 
she appeared in the Court of the Subordi¬ 
nate Judge and entered a caveat. The 
Judge accordingly ordered the petition to 
be returned for presentation to the Court 
of the District Judge as the case had be¬ 
come contentious. The learned Sub-De¬ 
puty Magistrate at the trial convicted the 
petitioner and sentenced him to undergo 
ngorous imprisonment for six months. On 
appeal to the Court of the Additional Ses¬ 
sions Judge the sentence was reduced to 

rigorous imprisonment. 

' learned Sessions Judge found that 
me safe which was the subject-matter of 
the complaint had been in the possession 
of Bhim’a widow and heir aud that 
appellant had removed it. He further 
Wld that though it was conceeded by 
W* ’prcTOutibu that the Will purported 
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to bequeath the safe to the appellant, tlie 
appellant had a criminal intention because 
he removed it before his application for 
grant of Letters of Adm’nistraliun had been 
disposed of by the District Judge. 

It seems difiicult to accept tins conclu¬ 
sion. According to the learned Judge the 
appellant, to use his own words, is an 
“illiterate low caste cultivator". He had 
in his possession a registered Will which 
purported to demise the safe to him. He 
removed the safe on the 8th January ; at 
a time when lie could have no susi)icion 
that a caveat was likely to be entered. 
Tliese circumstances do not seem to us to 
disclose the presence of a mens rea, without 
which a conviction for theft cannot be main¬ 
tained. 

We are, therefore, of opinion that the 
Rule should be made absolute and the con¬ 
viction and sentence be set aside. 

With reference to the explanation sub¬ 
mitted by the Sub-Deputy Magistrate that 
“the complainant," i. c., the widow “liaving 
filed an objection, the petitioner should 
have waited for the decision of the Dis¬ 
trict Judge in the case and the removal 
of the iron-safe before the Will wa.s admit¬ 
ted to Probate or the grant of Letters 
was with dishonest motive”, we may observe 
that the caveat was not filed by the widow 
until after the safe had been removed from 
her custody. 

Sanderson, C. J.— I agree. 

z. K. Rule made absolute. 


LAHORE HIGH COURT. 

CuniiNAL Appeal No. 65 or 1924. 

February 29, 1924. 

Present: —Mr. Justice Scott-Smith. 

JHANDU AND OTHERS—CONVICTS— 

Appellants 

versus 

EMPEROR— Respondent. 

Penal Code (.let XLV of lSi}0),ss. SO>i, J3J—Attack 
-with dangB—Death caused by single blow—CulpaUt 
homicide — Gi'ievous hurts—First Information, value 
of. 

A First Information Report is not like the deposition 
of a witness given in Court and cannot be considered 
to be exhaustive. 

Accused, three in number, attacked the deceased 
with danys causing two grievous hurts and one simple 
hurt. One of the grievous hurts amounted to the 
fractora of the skull of the deceased and resulted iu 
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lu.^ death. There was no evidence as to which of tlie 
accused gave the blow upon the head of the deceased 
whiclx caused his death : 

lUld, that none of the accused could be convicted of 
an offence under s. IVoi II oi tlic Penal Code, but that 
all of tiiein were guilty of an oil'enco under s. 325 of 

the Code. 


Criminal appeal from an order of the 
Magistrate, hirst Class, tvith powers under 

s. 30, Cr. P. C., Ferozepur, dated the 15th 

October 1923 

Dr. Nand Lai, for the Appellants. 

Mr. Abdul Rashid^ for the Government 
Advocate, for the Respondent. 


JUDGMENT.—Jhaudu, Jaimal and 
Bhana have been convicted of the culpable 
homicide not amounting to murder of 
Natha, and Gurya has been convicted of 
abetment of that oiTence, and all have been 
sentenced alike to six years’ rigorous 
imprisonment. They have filed a joint 
appeal to this Court. 

The facts are not seriously disputed by 
Dr. Nand Lai who appears for the appel¬ 
lants. The occurrence was the result of 
the trespass ofGurya’s cattle into Natha’s 
melon field. They trespassed several times 
and on the third occasion Mahanda (P. W. 
No. 3) who was with Gurya turned them 
out and slapped Gurya on the face. Gurya 
cried out and the other three appellants 
came up from the village armed with dungs 
and attacked Mahanda and Natha. Grievous 
hurt was caused to Mahanda, and Natha 
recieved three injuries one of which result¬ 
ed in the fracture of the skull, another 
caused abrasion to the cheek and the third 
resulted in the fracture of the left fibula. 

Three main points were raised by Counsel 
for the appellants:— 

(1) That having regard to the First In¬ 
formation Report it is not at all probable 
that Gurya instigated the other appellants 
to beat the deceased; 
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there is no reason why they should give 
false evidence in the case. The witnesses 
in Court stale that Mahanda was attacked 
first by Bhana and that then he and his 
companions beat the deceased. I see no 
reason to doubt the correctness of their 
evidence, I do not doubt that Gurya 
instigated the others to beat Mahanda and 
Natha. 

It was finally urged that there is no 
evidence as to which of the appellants gave 
the blow upon the head which resulted in 
the death of Natha and that having regard 
to Agra v. Crown (1) they cannot be con¬ 
victed of culpable homicide. There is 
force in this argument. Only one blow was 
struck on tlie head and there is no evidence 
to show which of the appellants struck that 
blow. At the same time when three men 
attack another with dangs and cause two 
separate grievous hurts, it can fairly be 
held that they all intended to cause or knew 
that they were likely to cause grievous hurt. 

I, therefore, accept the appeal so far as to 
alter the convictions in the case of Jhandu, 
Jaimal, and Bhana to ones under s, 325, 
Indian Penal Code and in the case of Gurya 
to one under s. 325, 109, Indian Penal Code. 
These offences are not so serious as those 
of which the appellants have been convicted 
and I accordingly reduce their sentences in 
each case to one of four years’ rigorous 
imprisonment including two months* 
solitary confinement. 

2- K. Appeal partly accepted. 

(1) 27 Ind. Cas. 83.3; 37 P. R. 1911 Cr. 16 Or. L. J. 
209; 219 P. L. R. 1915. 


(2) That Bhana, according to the First 
Information Report, beat Mahanda, whilst 
his two companions beat the deceased* 

(3) That one of the prosecution witnesses 
namely, Muhammad Din, states that 
Jhaudu did not beat Natha in his presence 
and this introduces an element of doubt 
as regards him. 

Now, it must be remembered that the 
First Information Report is not like the 
deposition of a witness given in Court and 
cannot be considered to be exhaustive It 
is also necessary to remember that none of 
the prosecution witnesses appear to have 

enmity with any of the appellants and 


ALLAHABAD HIGH COURT. 

Criminal Refekence No. 396 of 1924. 

August 6, 1924. 

Present: —Mr. Justice Boys. 

EMPEROR— Applicant 

versus 

RAM DIN— Opposite Partt. 

Criminal Procedure Code (Act V of 189S), s. 
Conviction, setting aside of—Accused previous eonsid 
— Sentence, adequacy of. /} 

The High Court will not set aside a conviction afld ^ 
^ re-trial merely because after the conclusion =» 
of the case the Crown has discovered tltat the accosca 
IS a previous convict and the sentence passed upo® 
him IS not adequate. 

W. N. (18M) 80, foh 
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BMPBROR V. BHEdPAL. 


Oriminal reference made by the District 
Magistrate, Jalaun, dated the 11th July 
1924. 

ThsGovernment Advocate, for the Crown. 

JUDGMENT. —This is a reference by 
the District Magistrate of Jalaun asking 
this Court to set aside the conviction of 
one Ram Din under s. 379 of the Indian 
Penal Code and ordering his re-trial solely 
with the idea that he may be given a 
more severe sentence, the desirability of 
which is indicated by the fact that it has 
since been discovered that the accused 
has no less than six previous convictions. 
This in effect amounts to asking this Court 
to set aside the conviction because the Crown 
has since discovered further evidence Avhich 
would be relevant on the question of sen¬ 
tence. It is certain that, ordinarily speak¬ 
ing, Ido not say never, this Court would not 
set aside a conviction at the instance of 
the accused on the ground that he had 
not led evidence in his defence which it 
was possible for him to have led if he 
had exercised proper diligence. How much 
more so would it be improper under similar 
circumstances to set aside a conviction at 
the instance of the Crown. The Police 
reported on the 15th of June 1924 that the 
antecedents of the accused had not been 
traced and if they wanted more time they 
could have asked the Magistrate for it. 
He was, however, allowed to proceed to a 
conviction on the 19th of June 1923. In 
effect this Court is asked to remedy, to 
the prejudice of the accused, the conse¬ 
quences of neglect by the Executive to 
make proper enquiries and I do not think 
that this Court should interfere. The 
same opinion was expressed by Mr. J ustice 
in Queen-Empress v. Kunjal (1). I, 
therefore, decline to interfere. Let the 
record be returned. 

2. K. Record returned. 

(1) A. W. N. (1891) 80. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

CRIMINAL Klil'ERIiXCli No. 38 01’ 1021. 

November 13, 1-21. 
Present:~Mv. Dalai, J. C. 
EMPEROR— Applicant 
ve rsus 

Sl-IEOPAL AND OniERS—A cccsed. 

Cn7ni)wl Procedure C»ile (Act of lyjS), 
Sumtuoiisc^isc—b^xnniiiuUion or accused, U'helker neces¬ 
sary—Failure to extimiue accused- Pixjudice. 

\\ here an aeeusecl jn-rson in a siunniuns case is jne- 
judiceU l»y ihe failure of llu* .Ma^-istiule to e.'cainine liim 
at the conclusion of liic prosecution case, the trial is 
liable to be set aside and a fresh trial ordered. 


f,t»airc:--W)iether an exaniin.'ilion of the accused 
under s. 312 of the Or. 1’. (’. is necessarv in summons 
cases. 


Poimusami Odayar v. Rumasami Thathan 74 Ind 
Cas. Ulj; 15M. L. J. 221; (l')2;b M. W. X. jpj; L w‘ 
4<b; 4ti M. 758; 21 Or. L. J. 833; (11)24) A. J. ll. (M.) 15 
referred to. . ’ 


Reference made by the Sessions Judge, 
Fyzabad. 

The Government Pleader, for the Crown. 
Mr. Sri Ram Misra, for the Accused. 


ORDER .—Tlie learned Judge ha.s refer¬ 
red the matter here witli a recommendation 
that the convictions of the applicants, Sheo- 
pal Pujari and Ram Gopal, whoJiave been 
convicted of offences imder s. 120 of the 
Indian Railways Act and s. 352 of the Indian 
Penal Code may be set aside and that 
their fines be remitted. The main ground 
for the escape of these criminaJs, if the 
allegation against them be tiue, is that the 
Deputy Magistrate wiio tried them was 
not well-acquainted with tlie Cr. P. C. 
The reason may be very satisfactory for the 
accused but would not cause the same satis¬ 
faction to the complainant, who came to 
Court in the expectation that tlie Magistrate 
who tries liis case was acquainted with the 
law which he was paid to administer. 6o 
far as lies in my power 1 shall not Jet 
criminals escape because Deputy Magis¬ 
trates are defective in the discharge of their 
duties. 


After the prosecution evidence was over 
Sheopal Pujari and Ram Gopal weie not 
questioned,by the Court under the provi¬ 
sions of s. 342 of the Or. P. G. They weie 
not questioned generally on the case after 
the witnesses for tlie prosecution iiad been 
examined. Different High Courts have ex¬ 
pressed different opiniens on the subject 
as to whether tuch examination is impera¬ 
tive or not in trials of summons cases, The 
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learned GoTernment Pleader drew my atten¬ 
tion to a recent Full Bench ruling of 1023 
of the Madras High Court iu the case of 
Ponnusami Odaijar v. Ramasavii Thathan 
(1). That Court lield that these provisions 
of s. 342 do not apply to trials in summons 
cases. Here, in my opinion, the matter goes 
a little furtlier and it appears from the 
referring order of the learned Judge that 
the applicants were prejudiced by want of 
such examination. If such an examination 
had been held they would have been 
warned that they were likely to beconvicted 
of an olTeiice under s. 352. I shall, there-: 
fore, not enter into the question whether 
an examination under s. 342 of the Cr. P. 
G. is necessary or not in the trial of suni- 
mons cases. In the present case the appli¬ 
cants have been prejudiced and they are 
entitled to a fresh trial. 

The observations of the learned Judge 
as regards the application of s. 352 are 
difficult to understand. "What the learned 
Counsel of Fyzabad who appeared before me 
stated was that, right enough the applicants 
may have danced about with lathis in their 
hands and threatened to hit the complain¬ 
ant, if we believe the story of the com¬ 
plainant, but the complainant himself says 
that the applicants said that they would 
beat the complainant at some future time 
when the complainant went out of the 
railway fencing, so there was no assault. 
To interpret the learned Counsel correctly 
the complainant ought to have trusted the 
word of these men, who were dancing about 
in a threatening attitude in front of him 
with lathis, and not believed that even if 
the complainant gave them a chance they 
would beat him within the railway fencing. 
This, no doubt ,is very interesting but in 
the place of the complainant I certainly 
would not be prepared to trust the word 
of my antagonists and would not give them 
a chance of hitting me at the time. If 
what the complainant says is correct an 
assault was most certainly committed. 

I set aside the conviction and sentence 
and direct the applicants to be re-tried 
according to law of offences under s. 120 of 
the Railways Act and 8. 352 of the Indian 
Penal Code. The fines, if any paid by 
them so far, shall be refunded. The order 
under s. 106 Cr. P. C. is also cancelled. 

Z. K. Idonviction set aside. 


(l") 74 hid. Cas. 945; 45 M. L. J. 224: (1923^ W 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Crimi.sal Applications Nos. 110 and 

111 OF 1921. 

October 14, 1924. 

Present: —Mr. Dalai, J. C. 

BAHADUR and another—Prisoners 

—Applicants 

VCVSllS 

EMPEROR— Complainant— 
Opposite Party. 

Criminal Procedure Code (Act V of 1808), B. 123^ 
Procedure—Sessions Judge, duty of. 

Procesdings under s. 12J of tiie Or. P. C. are not 
proceedings in confirmation but for orders, and luider 
that section the Sessions Judge must pass a definite 
order biuding over and is not merely required to con¬ 
firm an order passed by the Magistrate. 

Reference under s. 123, Cr. P. O., made by 
the Sessions Judge, Gonda, dated the 24th 
July 1924. 

The Government Pleader, for the Crown. 

ORDER.—1 sent for the record because 
the applicants produced as many as 30 wit¬ 
nesses in the Trial Court to speak to their 
good character. I have examined the record 
and read the elaborate judgments of the 
two subordinate Courts. They have care¬ 
fully considered the defence evidence and 
I have come to the conclusion that the 
evidence produced on behalf of the prosecu¬ 
tion was more reliable. Satisfactory reasons 
have been given by both the Courts for 
this opinion. I see no reason for interfer¬ 
ence except as to the period for which the 
applicants have been bound over. They 
had never been bound over before, so I 
think that two years will be a’ sufl^ciently 
long period. I. therefore, modify the order 
of the learned Judge and reduce the period 
from 3 to 2 years. The amounts and bonds 
of sureties are maintained. 

The learned Judge is requested to note 
that proceedings under s. 123 of the Cr. P. 
C. are not proceedings in confirmation but 
for orders. He has to pass a definite order 
binding over and not to confirm An orddr 
passed by a Magistrate. 

2. K. Order modified] 

Sentence reduced. 


V 




[&5 t. 0. 1925] ABDUL RAHIMAN V, UTHtMANSA ROWTHER. 



MADRAS HIGH COURT. 

Civil Appeal No. 190 of 1921. 

March 25, 1924. 

Present: —Mr. Justice Spencer and 
Mr. Justice Devadoss. 

ABDUL RAHIMAN SAHIB axd others— 

Plaintiffs—Appellants 

versus 

UTHUMANSA ROWTHER and others— 
Defendants Nos. 2, 5 and 5 — 
Respondents. 

Muhammadan Law—Settlcment—G if l~ Restriction 
on alienation—Construction—Vested reninin hr, ctya- 
tion of, validity of — Will—Bequest to one heir - 
Consent of other heirs, when effectii'e—Familii nrrun la¬ 
ment — Relinquishment, consideration for —Alienation 
by guardian—Direction of father—Discharge of debt 
—Sons, whether bound. 

Where a Muhitnmadan by a deed of settlement 
gave certain properties to his sons “to be enjoyed by 
them from this date with all rights absolute,” but 
later on, the document contained recitals that the 
sons "shall not subject the properties to mortgages or 
other alienations, and that both of them shall live 
with tha income derived therefrom and maintain 
thenselves, and that after them their deseeida.Hs 
shall enjoy the same with the right of making aliena- 
Uons as they pleased” : 

Held, that the sons took an absolute estate in the 
properties settled upon them an 1 the direction against 
alienation was invalid as being only in the nature of 
a pious wish that the sons should hand down the 
properties to their children unimpaired, [p. 91G, col. 2.J 

Under the Sunni Law a testamentary disposition by 
a Musalmam is invalid in so far as it purports to 
dispose of more than onc-thu'd of the testator’s estate 
or to benefit any of his heirs, unless the heirs whoso 
rights are affected by such disposition consent to it 
after his death e.xpressly or impliedly or by passive 
acquiescence. Consent during life is not enough. 
IP. 948, col. 1.] 

The policy of the Muhammadan Law is to prevent 
a testator from interfering by Will with the course of 
the devolution of property according to law among 
his heirs, although fie may give a speciliad portion, as 
inuch as a third, to a stranger. It is incumbent upon 
those who seek to set up the consent of tho heirs 
after the death of ths testator to a Will made by 
him to show very clearly that the forms of the 
Muhammadan Law, wherjby its policy is defeated, 
have been complied with. [p. 94i, cols. 1 & 2.] 
NusrutAli v. Zeinunnissa, 15 W. R. 116. Khajoor- 
oouwa V. Rowshan Jehan, 2 U. 184; 3 I. A. 291; 23 W. 
K-39 (P. 0.), relied on. 

If there is a dispute and all the members of the 
lamily come to an arrangement, it is not open to any 
of ths parties to go behind such an arrange.nent, but 
a fathjr and his sjiis amicibly arrange that 

Hie father should settle all his propsrty upon tho sons 
rc^rvmg to himself little or nothing, it cinnot be 
wid that ths essentials of a family arrangement are 

present, which would preclude any of the parties to 
^^^^S-iiient from claiming by inheritance to any 
otusr party, [p. 919, col. 2; p. 950, col. l.J 
-_A^ °Mer to make out a valid family settlement by 

can relinquish his right to property 
iw *v prewenti but also in futuro, there must be 
place wnsideratioa for such reliaquisa- 
and ^ho Mooad place thera m-dst be words 


which convey such au expression of intention on the 
pert of the puties to the docuiueiiL long as the 
arr.ing?m.*nt i.sm.T -lya on'-sidjd arr.ing‘in mt or 
wa.M-e th.fro is i\> disjnUj to bo socikd. a iiiciv s.'.tl?- 
ment of propjrty by 0113 porson upon another cami <1 
bo considered to be a f.iindy arraagomeat under whi.h 
rights which will accrue iu future h.ive been given up. 
(p. 950. col. 1] 

" Under the Muhammadan Law. the father isenlitl.'d 
to deal with the properties as hili-ves and the sons 
cannot question any ali‘nalion made l)y liiin. There¬ 
fore. an alienation which was arranged to lie mule l)y 
a Muhammadan fatlier and is e.uYieil out by tlie 
gaardiun of his minor sons, after his death, cannot 
be co.Uested by than cspe(!ially where it is for the 
puri)t>s? of disciiargi.ig a debt incurred in the life- 
linie of their fath u-. | p. dol, col. l.j 

0 />u‘or.—The Muhammadan Law does not permit 
the creation of a vested remainder by a deed of 
sittl.unent or by Will, but it i.s not opposjd to tho 
Muhamnia'lan Law to make a bequest in favour of a 
legatee subject t j lb • I gatee paying a certain amount 
te^another person, in other w >rds. a trust can be 
create I subject to which a legatee can take a beqtiesl; 
bvit the words mirst be explicit for the purpose of 
civaling such a trust. li». 917, col. l.J 

Turuteulbkai Sullan'dmi v. Imiujajbcgam Mirbanes- 
ah:b, 3J InJ. Cas. 96; tl 13. 372; 19 lioin._l^. R. 97. and 
Baiioo Bejum v. Mir Abed Ali, 32 B. i72; .1 Botn. L. 

R. 1152. reli.-d upon. c n o r 

Appeal against a decree of the Court 
of the Saburdinaie Judge, K^umbahoaaui, 
ia Original Suit No. CL of 1917. 

Mes.srs. T. M. Krishnaswaniij Iyer and K. 
Narasimha Iyer, for the Appellants. 

ATr S Varadachariar, for the Kespond- 


JUDGMENT. 

Devadoss, J.— Plaintitts are the grand¬ 
sons of the lirst defendant by his elder 
son Muhammad Ganni, who died in 1911. 
The second defendant ib the younger son 
of the first defendant. The luira defeail- 
ant is an alienee of some uf the properties. 
The fourth defendant is a lessee and is in 
Do-ssession of some of the plaint properties. 
The fifth defendant is the plaintiifs’ motlier. 
The plaintiffs’ case is that their father 
Muhammad Ganni and their grandfather, 
the first defendant Khader Sahib traded 
in Natal and acquired considerable pro- 
nerlies, that by an arrangement in 199o. 
evidenced by Ex. B, they became entitled 
to A and B schedule properties, that their 
father left a Will Ex. 0 to which the first 
defendant was a consenting party, and that 
thev are, therefore, entitled to the whole of 
tlie Aaud B schedule properties; and that 
he alienation in favour of the third defend¬ 
ant does not bind the plamtifls and that 

they are 

half of the moveables in the D bciie- 
duUand to the half share in the mortgage 
debt which U set out ui schedule G. The 
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lust defendant died without filing a written 
statement. The second defendant pleads 
uiat plajiidn.s aj-e entitled to onlv the 
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piopeity of their fatlier as jesiduaries, that 
the aheiiaiion in favour of the third de- 
3en(Jant is bindinn: mion the plaintitTs, that 
tiiej are not entitled to any of the moveables 
ami tiial they are only entitled to 5'12th 

Miare in the mortgage debt. The third 
delendant contends that he iiurchased the 
property bona fide and for consideration 
liuin the Kuardian of the plaintiffs and 

^rif ^ binding upon the plaintiffs, 

ihe Subordinate Judge granted a decree in 
favour of the plaintiffs for five-sixths of 

^ schedule properties and 
of the G schedule debt and dismissed 
their claim as regards the C schedule pro- 

1 • • d moveables and upheld the 

alienation in favour of the third defendant. 

Pjsintiffs have appealed in respect of 
the reliefs denied to them. The second 

defendant has filed a memorandum of ob¬ 
jections. 

First point .—The first point urged by tlie 
appellants is that they are entitled to the 
whole of the properties mentioned in sche¬ 
dules A and B of the plaint. Their argu¬ 
ment is that by Ex. B their father was 
given only a life interest and that they had 
a vested interest in the properties and 
that, even if it be held that their father 
was entitled to tlie properties, the plaintiffs 
are entitled to the whole of them inasmuch 

^>‘3 consent to 
the Will Ex. L before it was executed and 

conduct acquiesced in the provisions 
of the Wi l subsequent to the deatli of 
Muhammad Ganni. and that, in any case 
the arrangement evidenced bv Exs R n 

and XIII should be considered as a family 

arrangement behind which neither the first 
defendant nor tlie second defendant could 
go. Exhibit B was executed tin 
Hill January 1908 by Khadar Sahib, It is 


called a deed of settlement and bv if a careful reading of Ex. 

settled his property upon his tJr. ^ the ou y construction which is consist- 


• , , . -uv Hr lie 

settled Ins property upon his two sons 
Muhammad Ganni and Uthman Sahib It 
was argued very strenuously bv Mr T M 
Krishnaswami Iyer that the settiement gave 
only a life interest to Muhammad Ganni 
and that the I'lamtifl got a vested right to 
■ Rebanc^was placed upon 

document 

- Itither of my sons shall not subject the 
propel ties aforesaid to morleace witn 

xk r 1 1 — ^ eecui^tv eaIe^<STo 

my other ahenatiooe and both of them 


shall live with the income derived from the 
same every 3 ^ear and thus maintain them- 
selyes. After them their descendants shall 
the same with the right of making 
alienations as the.Y pleased.” The sugges¬ 
tion is that -KJiadar 8aliib, who acquired 
considerable properly by trading in Natal 
for a number of years, was anxious that 
his grandsons should enjoy the property 
so that the family may be perpetuated and 
as Muhammad Ganni was in a weak stale 
of health at the time of the execution of 
Ex. B, it should be considered that Muham¬ 
mad Ganni took only a life interest under 
Ex. B. The contention that Muhammad 
Ganni was given only a life interest, is 
opposed to the recital. “I have given away 
the nayija, pu7ija^ houses and ground and 
shops specified in schedule A to my eldest 
son Muhammad Ganni Sahib and he shall 
enjoj' the said properties from this dale 
with all rights absolute." In the same 
manner the settlor gave property, vanjUf 
punja^ house and ground and shops speci¬ 
fied in schedule B to his second son Uthmah 
Sahib. It cannot be said that the settlor 
wanted the sons of Uthman Sahib who 
were not Uhen in existence to lake the 
property subject to the life interest of 
Uthman Sahib. The Muhammadan Law 
does not permit such a bequest in favour 
of unborn sons and it cannot be said that 
in the case of one son the settlor wanted 
his grandsons to have the benefit subject 
to a life interest in favour of his son and 
in the case of the second son he gave him 
the properly absolutely. It is unnecessary 
to speculate as to the intention of the 
settlor. We can only gather his intention 
from the expressions actually used in the 
deed of settlement. The direction against 
alienation is only a restraint upon aliena¬ 
tion, a pious wish that the sons should 
hand down the properties to their children 
unimpaired. On a careful reading of Ex. 


ent with the recitals and the clear words 
of the document is that both Muhammad 
Ganni and Uthman Sahib took an absolute 
estate in the properties settled upon them 
by their father Khadar Sahib. 

ibis view it is unnecessary to consider ^ 

the question whether the Muhammadan Late i 
permits the creation of a vested remaindef 
by a deed of settlement or by Will. Axf 
expression of opinion on the point ctB 

only be obiter. In .AWni WaW/ 
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Nuran Bibi (1), their Lordships of tlie 
Privy Council observe at pa«:e 603*: “To 
give the plaintiffs a title to the estate, it 
must be a vested interest \vi)ich, on the 
death of their sons, passed to tiieir heirs, 
and is similar to a vested remainder under 
the Lnglish Law. Such an interest in an 
estate does not seem to be recognised by 
the Muhammadan Liw." In Humeeda v. 
Budtun and the Government (2), their Lord¬ 
ships held that the creation of such a life 
estate did not seem to be consistent with 
the Muhammadan usage and that there 
ought to be very clear proof for so unusual 
a transaction. It is not opposed to Muham¬ 
madan Law to make a bequest in favour 
of a legatee subject to the legatee paying 
a certain amount to another person. In 
other words a trust can be create! subject 
to which a legatee could take a bequest; 
but the words must be explicit for the 
purpose of creating a trust. Tavakalbhai 
Sultanbhai v. Imtiyazbegam Mirbanesaheb 
(3) and Banoo Begum v. Mir Abed Alt (4). 
In the present case there is no trust created 
in favour of the plaintiffs. The settlement 
is in favour of the plaintiff’s father and the 
plaintiffs can only inherit to their father 
and cannot claim independently of tlieir 
father any right to the property settled 
under Ex. B. 

The next contention is that the first 
defendant consented to the disposition 
under Ex. C, the Will of Muhammad Ginui 
executed on the lUb Januarv 19J3 Three 
documents E.ks. B, C and XIII were exe¬ 
cuted on the same date. Exhibit B is the 
deed of settlement, Ex. C is the Will of 
Muhammad Ganni and E.x.XIlI is the Will 
Khsder Sahib. Khader Sahib was at 
that time an old man of 80 years of age. 
Muhammad Ganni seems to have been in 
indifferent health and had arranged to 
leave the place for a time, for the evidence 
is that he left shortly after the execution 
or Ex. 0 for Natal where the father and the 
son carried on a lucrative trade. Mr. 
Varadachariar, on behalf of the defendants 
contends that Ex. 0 does not contain any 
disposition of property, that it only gives a 
direction for the management of the pro- 
perty during the minoritv of the plaintiffs 

y 12 I. A. 91: 9 Ind. Jur. 283; 4 Sar. 

P. 0. J. 627; Rafique & Jackson’s P. 0. No. 89; 5 Ind. 
Dec. (N. s.) 1157 (P. C.^ 

(S) 17 W. R. 525 (P. C ). 

r ?? ^ 372; 19 Bom. L. R. 97. 

_(4) 32 A. ]72; a Bom. L. R. 1152 
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and that by it only testamentary guardians 
have been appointed for the niaiiagenient 
of tlie properties during the ininuj ity uf the 
pliinlilTs. Mr. Ivris.iiias.vauii Ayyar for lue 
appellants, o.i Uie otner hand, Liys Aie.-s 
upon the words "He shall deliver ihe same 
lo them.” His argument is that the Will 
is in Tamil and that there are no proper 
words in tiie Tamil language which could 
clearly express an intention to bequeath 
property to a legatee. This is ratlier a 
startling argument. The Tamil language 
contains words capable of expressing the 
intention of a tesiator wiio wisiies lo be¬ 
queath property to a legatee. The mere 
fact that the W dl is in tlie Tamil language 
is no ground for reading into it someiiiing 
wliich it does not contain. He relies upon 
tlie Tamil sentence; ("Minor Majoruna- 
piragu Avergalvasain oppu vilhu vidavcn- 
diyallui”). 

The testator appointed his fallier guar¬ 
dian of his minor sons siiould he suivive 
him, and appointed Ahmed Karem as 
guardian in case" Khader 8aliib died before 
the minors attained majojity and directed 
Uthman Sahib to manage the properties 
along with his (the testator’s} wile Amir 
Bai after he alLained majority. Both in 
the case of his fallier and in the case of 
Ahmed Karim the words used are the 
same, namely, that the guardian should, on 
the minor’s attaining majority, hand over 
the property to them. This expre-sion by 
itself cannot mean that he bequeathed the 
properties to them and there are no oUier 
words in the Will bequeathing properties 
to the yjlaintiffs. From a careful reading 
of Ex. O, it is clear that Muhammad Ganni 
wanted to provide for the management of 
the properties after his death and during 
the minority of his sons and the specitic 
directions as regards the amount to be 
spent for their marriages and the marriage 
of the daughter are clear indications that 
by Ex. C he only appointed testamentary 
guardians and did not devise the proper¬ 
ties to the plaintiffs. It is unlikely that 
a Muhammadan would not have given a por¬ 
tion of his property to his daughter if it be 
contended that Ex. C is a Will. The argu¬ 
ment on the side of the plaintiffs is that the 
plaintiffs’ family though Muhammadan 
was Hindu in sentiment and, therefore, it 
was likely that Muhammad Ganni did not 
want to give a share lo his daughter. This 
argument is not a sound one, for the mother 
of the plaintiffs is pot likely to have con-* 
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sented to an arrangement by -which her 
daughter was deprived of her share of her 
father's property. In construing Ex. (V, 
attention Jias to be paid to Ex. XIII. 
By Ex. XI11 Khader t-'aldh appointed 
Khader Mastan Sahib guardian of liis 
second son Uthnian Sahib who was a minor 
and lie directed how the property should 
be managed. It cannot be said tliat by 
Ex. XIII he devised the properties to his 
son Uthman Sahib, for he had no power 
of disposition over the properties as he had 
already settled the properties upon him 
under Ex. B. Exhibits 0 and XIII 
are almost similar in their terms as regards 
the main portions and the contention that 
Ex. C is a Will bequeathing property to 
the plaintiffs is very much weakened by 
the recitals in Ex. XIII, by which Khader 
Sahib could not have devised the properties 
covered by Ex. B to his son Uthman. 

It is urged on behalf of the api)ellant3 
that the grandfather consented to the dis¬ 
position under Ex. C and, therefore, he is 
bound ])y such consent. Granting for argu¬ 
ment’s sake that Ex. C is a Will under 
which the plaintiffs took the lU’cperty, let 
us see wliether there is any evidence to 
support the contention that Khader 
Saiiib consented to the disposition 
after the death of Muhammad Oanni. 

The parties are Sunni Muhammadans. 
Under the Sunni Law a testamentary dis¬ 
position by a Musalman is invalid in so 
far as it purports to dispose of more than 
one-third of the testator’s estate or to bene- 
ht any of his heirs unless the heirs whose 
rights are alfected by such disposition 
consent to it after his death expressly or 
impliedly orby passive acquiescence—Tvab- 
ji’s Muhammadan Law, page 526. Consent 
during life is not enough under the 8unni 
Law. Vide Niisrut Ali v, Zeinunnusa (5), in 
Khajooroonissa v. Rowshanjehan (6), their 
Lordships of the Privy Council observed 
at page 196. The policy of Muhammadan 
Law appears to be to prevent a testator 
from interfering by Will with the course 
of the devolution of property according 
to law among his heirs, although he mav 
give a specified portion, as much as a third", 
to a stranger. It is incumbent, however’ ■ 
upon those who seek to set up a proceed¬ 
ing of this sort, to show very clearly ihat 
the forms of the Muhammadan Law, wh'^re- 
by its policy is defeated, have been com- 

(5) 15 w. E. 346. 

C, 181; SLA. 201; 26 W. R. 36 (P. C.). 


plied with. Such being the principle of 
Muhammadan Law, it is necessary to see 
whether the first defendant did consent 
to the disposition after the death of Muhairi’- 
mad Ganni. Muhammad Ganni, wlio re¬ 
turned from Natal in 1910, died in April 
1911. Khader Saijib acted as guardian of 
the minors from the lime of the death of 
Muhammad Ganni to the middle of J914 
when disputes seem to have arisen between 
the first plaintiff and his maternal uncle 
on the one hand and Khader Sahib on the 
other. The appellants strongly rely on the 
fact that Khader did not expressly claim a 
share in Mohammad Ganni s property and 
that he did not in any way set up a title to 
any portion of such property in antagonism 
to the plaintiffs. Khader was a very old 
man and did not probably intend to claim a 
share in his son’s property till disputes 
actually arose. He gave almost all his pro¬ 
perty to his two sons in 1908 under Ex. B 
and perhaps he did not expect to survive 
his son Muhammad Ganni. It is not likely, 
therefore, that he thought of succeeding to 
his son Ganni and wished to claim any 
interest in his property after his death. 
The plaintilTs were minors, and Khader 
Sahib had probably no object or at least 
no occasion to claim a share in his son’s 
estate. It was only after disputes arose that 
he thought of claiming a share in the son’s 
estate. The plaintilfs are, no doubt, entitled 
to rely on the absence of any expression 
of any intention on the part of Khader 
to claim a sliare before 1919; but lliere 
are a few circumstances from which it can 
be inferred that the parlies were alive to 
the fact that Khader Sahib as well as the 
fifth defendant weie entitled to a share in 
the estate of Muhau.mad Ganni. Exhibit 
XXIII is a sale deed in favour of the third 
defendant in which Khader Sahib, Uthuman 
Sahib, Amir Bi, and the plaintiffs join¬ 
ed. The plaintiffs were represented by 
their grandfather Khader Sahib. The fact 
that Amir Bi was made to join in the docu¬ 
ment is a circumstance going to show that 
the parties to the document were alive to 
the fact that Amir Bihada share in Muham¬ 
mad Ganni’s property. Amir Bi did not 
receive any bequest under Ex. C. Her 
right to the properly could have been only 
independently of Ex. C. if that was 
po. can it reasonably be contended that 
Khader Sahib was not also aware that he 
had a share in Muhammad Ganni’s pro* 
periy? Exhibit XVm ja fl lease deed 
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executed by on© Swaminatha Pillai to the 
and the fifth defendants and to the 
first defendant as guardian of the second 
defendant^ In this there is an indication 
that the fifth defendant was considered 
entitled to an interest in Muhammad Oanni’s 
property. Exhibit XX.V is a hypothecation 
bond by the third defendant in favour of the 
first, second and fifth defendants and plaint¬ 
iffs represented by their grandfather. 
These documents go to show that the 
parties were alive to the fact that the 
fifth defendant also had a share in Muham¬ 
mad Ganni’s property. * * * * It is 
strongly urged that Khader Sahib acted 
as guardian of the plaintiffs from 1911 to 
1914 and that he got the plaintiff’s suit O. 
S. No. 8 of 1916 dismissed on the ground 
that he was the guardian of the second 
plaintiff who was then a minor and it is 
not open to him now to say that he did 
not consent to the dispositions under Ex. C. 
The first defendant pleaded that on the 
plaintiff’s own case, the suit should be dis¬ 
missed as the first plaintiff could not sue 
as second plaintiff’s guardian without remov¬ 
ing the testamentary guardian. The Sub- 
Judge dismissed the suit on this ground, 
vid& Ex. E. First defendant in his 
evidence went the length of denying any 
knowledge of the Will, vide Ex. N-l. A 
technical plea based on the averments in 
the plaint cannot be construed as an express¬ 
ion of consent to the dispositions under the 

Will. 

Disputes arose between the first defend¬ 
ant and the plaintiffs in the middle of 
1914. There were criminal proceedings and 
also civil proceedings. As soon as dis¬ 
putes arose, the first defendant transferred 
his right in A, B and C schedule properties 
to his second son Uthman Sahib by Ex. 
XXII, and by Ex. XXIl-A he assigned his 
right in the mortgage, bond for Rs. 2,000 
executed by the thlrd^ defendant for Ahe 
balance of the puichase men^ey due in 
receipt of the sale evidenced by Ex. 
XXIII. By an application made in 1914, 
the first defendant amended his written 
statement in O. S. No. lOG of 1912 of the 
Kumbakonam Subordinate Judge’s Court, 
Ex. C, hy setting up a claim to a share 
in Muhammad Ganni’s property. From 
the evidence it is clear that, after disputes 
arose, Khader Sahib did all he could for 
the purpose of claiming a share in Muham¬ 
mad Ganni’fl property. There was no 
opportunity for Khader Sahib before 1914 to 


express his intention as regards claiming 
a share in Muhammad Ganni’s property. 
If an occasion ha<i arisen and if lie had 
omitted or neglected to claim a share it 
might be co;itcn'le<l with some show of 
reason tint he a?piio.sce<I in the disposi¬ 
tion of the property under Ex. C. On 
the other hand, the moment disputes ar^se, 
Khader Sahib not merely claimed a share 
in ^luhammad Ganni’s properties but also 
made it impossible for anyone to doubt his 
intention by transferring liis interest in 
them to the second defendant by Ex. 
XXll. In this connection it is urged by 
the respondents that the B schedule pro¬ 
perties wore acquired after the date 
of Exs. C and Xllf and granting that 
Khader did consent to the disposition of 
the properties under Ex. 0, it could not 
be said that he consented to relinqui>h'ng 
his rights in properties which were acquired 
after the date of Ex. C. The answer to 
that is that by Ex. C were devised all the 
properties of Muhammad Ganni to Ids sons 
and, therefore, Khader must be taken 
to liave consented not only in respect of 
properties then in existence but also in 
respect of properties to be acquired there¬ 
after; but the consent before the execution 
or at the time of the execution of Ex. G 
is immaterial. Only the consent subse¬ 
quent to the death of Muliammad Ganni 
is of importance. In that view this argu¬ 
ment by the respondents is not of much 
weight. 

The next contention is that Exs. B, C 
and XIII evidenced a family arrangement 
by which Khader Sahib settled his proper¬ 
ties upon his two sons and consented to or 
acquiesced in Muhammad Ganni disposing 
of his property in favour of his sons, and 
such an arrangement could not be departed 
from by any of the parties to it. Reliance 
is placed upon Kanhai ImI v. Brij Lai 
(7) in support of this contention. If there 
was a dispute and if all the members of 
the family c-ame to an arrangement no 
doubt it would not be open to any of the 
parties to go behind such an arrangement, 
but where the father and tlie son amicably 
arranged that the father should settle all 
the properties upon the sons reserving to 
himself little or nothing, it cannot be said 
that the essentials of a family arrangement 

m 47 Ind. Cas. 207; 40 A. 487; 22 C. W. N. 914- 
8 L. W. 212; 24 M. L. T. 230; 35 M. L. J. 459; 16 
A. L. J. 825; (1918) W. \V. N 709; 23 C. L. J. 394- 5 
P. h W, 294; 20 Bom.L. R. 1048; 45 I. A. U8 (P. C.). 
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are present which would preclude any of 
them from claiming l,y inheritniice to t ne 
of the parlies to siioli an aiiangement. 

At tlie time of t'le execution of the docu¬ 
ments it was not perhaps in the minds 
of eitlier the Hrst defendant or of Muham¬ 
mad Ganni that llie hist defendant would 
surv'ive Muhammad Ganni. No doubt under 
TiX. C the first defendant is appointed 
guardian of the minor sons in case Khader 
8 ahib survived Muhammad Ganni, but that 
alone is not a sufficient circumstance to 
show that Khader 8ahib relinquished his 
light to succeed to Muhammad Ganni’s 
estate in case Muhammad Ganni should 
predecease him. Under the Muhammadan 
Kaw a iather is an heir, and granting 
that Khader Saliib could relinquish 
his righis of inheritance to Muhammad 
Ganni’s property it would require very 
strong evidence to make out sucli an inten¬ 
tion on the part of Khader Sahib. Khader 
Sahib gave away all his properties to 
Lift sons* Ho Avas not anxious to reserve 
Anything to himself. He was an old man of 
eighty. At that time there were no disputes 
as regards either shares or particular items 
or as to anything about which the parties 
could disagree. In order to make out a valid 
lamily settlement hy which a person could 
relinquisli his right to propertv not only 
in picEsenti hut a]so infniuro, there must 
be in the first place consideration for 
such relinquishment, in the second place 
there must he words which would 
convey such an e.xpression of intention 
on the part of any of the parties to 
the document So long as the arrancre- 
ment is merely one-sided arrangement°or 
where there is no dispute to he settled a 
mere settlement of pioperty by one unon 
another cannot be considered to L a fandlv 
arrangement under which it ran be said 
that certain iiglils which would accrue in 
future have been given up. I do not con- 

si^der that the arrangement evidenced by 
the three documents can be construed as 

fprevent 
the first defendant from claiming a share 

in his son iluhammad Ganni’s p?opertv I 

hold that the Subordinate Jud«e*^is ri’<Thi 

m giv ne tl,o 

rsa ” 1 '“““'*' 

chased by the first defendant out 
income of Muhammad Gapni's pronertv 
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that, therefore, they are entitled to them. 
They contend that in any event they are 
entitled to half the, propeity. The Csche¬ 
dule properties were purchased under JExs. 
II-U and JI-W on the 25th November 1908 
and the 22nd December 1-08 for Rs. 144 
and Rs. ICO respectively. The appellants 
rely upon a statement of Khader Sahib 
contained in Ex. N-1, deposition in OHgi- 
nal Suit No. 8 of 1915 on tlie Subordinate 
Judge’s Court, Kumbakonam, “I had no 
separate property after the date of the 
settlement deed.” Upon this stray state¬ 
ment, the appellants want to build a case 
that 0 schedule properties were purchased 
out of the income of the property settled 
on Muhammad Ganni. Muhammad Ganni 
was absent at Natal from the middle of 
1808, retuined to India towards the close 
of 1910 and died in 1911. There is no evi¬ 
dence that theincome of Muhammad Ganni’s 
property was utilised for the purpose -of 
buying C schedule properties. The first 
defendant made a statement that he had no 
properly after the date of the settlement 
deed and added that he had some money 
paid to him by one of the creditors. Reli¬ 
ance is placed also by the appellants on a 
statement of the 2nd defendant in Ex. J, 
deposition in Original Suit No. 8 of 1915, 
to the effect that he did not know if the 
C schedule properties were purchased out 
of the income of the property settled on 
Muhammad Ganni. The sale-deed being 
in the name of the first defendant, the 
onus is on the plaintiffs to show that they 
wore purchased with the income of the 
property belonging to their father. After 
the return of Muhammad Ganni, no claim 
seems to have been made in respect of 
such properties and such properties were 
not divided between Muhammad Ganni 
and Ulhman Sahib. In fact no arrange¬ 
ment was made respect-of such pro- 

plmnrtiffs had not quarrelled 
with him, he might have given half of 
them to the plaintiffs, but inasmuch as they 
had quarrelled with him, he transferred 
his light in them to his second son. There 
19 no evidence bn the side of the appel¬ 
lants to show that the C schedule proper- 
ties were acquired with the income of 
Muhammad Ganni's property. The claim 
of the plaintiffs to a half share therein 
would depend upon the proof that.^tbey 
were acquired partly with the income of 
^e properties settled upon Muhammad 

Ganni »nr1 TTfTi-mnvs. mu_ 


nronprtw /-I upuil iUUIlttXUUJttU 

P perty and Ganm and Uthman Sahib, There-iff.no 
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$uch evidence forthcoming and the first 
defendant stated in Ex. N-l that he pur¬ 
chased them with some money of his own. 
The consideration for the two documents 
heing only Rs. 200 and odd, it was very 
likely that the first defen lant had some 
funds of his own with which he purchased 
these properties. Any how the onus is on 
the plaintiffs and they have not discharged 
it. I, therefore, tind this point against the 
appellants. 

The third pointisasregardsitems Nos. 114 
to 135 of the A schedule. These items were 
sold under Ex. XXIII for Rs. 7,000 on the 
29th April 1912 to the third defendant 
by the first defendant, the second defend¬ 
ant, the fifth defendant and the plaintiffs 
represented by their grandfather the first 
defendant. The appellants’ contention is 
that there was no nece.ssity to sell these 
items, that the plainlllTs were minors at the 
time and that, ualesi th3 tliird defendant 
could establish the necessity for sale, the 
sale is voidable as against them. This argu¬ 
ment overlooks the fact that by Ex. XXIV 
an agreement dated the 25th March 1911, 
the first defendant and Muhammad Ganni 
agreed to convey these properties to the 
third defendant for Rs 7,000, and that, 
after the death of Muhammad Ganni. the 
first defendant and others carried out the 
agreement. I have already found that 
Muhammad Ganni was the owner of the 
properties settled under Ex. B and that the 
plaintiffs had no vested right in the life¬ 
time of their father. Under the Muham¬ 
madan Law the father is entitled to deal 
with the properties as he likes and tlie 
sons cannot question any alienation made 
by him. This alienation was for the dis¬ 
charge o{ debts and the plaintiffs cannot 
contest an alienation wliich was arranged 
to be made by their father and carried 
out by their guardian after his death. 
Even if it be granted that the plaintiffs had 
a right to the property independent of the 
father, the sale by their guardian for the 
purpose of discharging a debt incurred in 
the lifetime of their father is a prudent act 
and is one which is binding upon the plaint¬ 
iffs. It is unnecessary to discuss this point 
any further. 1 find this point against the 
appellants. 

The fourth point urged is as regards 
moveables, which are mentioned in the 
U schedule to the plaint. Tlie present con¬ 
tention of the appellants is that there was 
a division of the moveables after the death 


of their father and that the moveables re¬ 
mained in their possession in the front 
portion of tlie house which fell to their 
share and that they were taken away hy 
a Commissioner appointed in Original Suit 
No. 8 of 1915. Tliat suit was filed bv the 
plaintiffs anrl their mother against Khader 
8ahib for pojsession of the n.oveable.^s. I’he 
learned Subordinate Judge, who heard tlie 
case, dismissed it on the ground that the 
first defendant was the testamentary guar¬ 
dian of the second plaintiff and, therefore, 
it was com))etent for the first plaintiff to 
sue as guardian of the second plaintiff. In 
the course of the suit, a Commissioner was 
appointed for taking an inventory of tlie 
moveables in the portion occupied by tlie 
plaintiffs. Exhibits A (1) to A (7} are tlie lists 
prepared by the (’ommissioner. The appel¬ 
lant’s contention is that tliey are entitled to 
them inasmuchas they were found in the por¬ 
tion of the house occupied by them. The 
front portion of the family liouse was given 
to Muhammad Ganni. Till at least May 1914 
the parties seemed to have lived amicably. 
About the end of May 1914 tlie parties seem¬ 
ed to have quarrelled, and the first de¬ 
fendant filed a criminal complaint against 
the first plaintiff and his n.aterral uncle 
in Juno 1914 accusing them of tlieft of 
jewels. If the plaintiffs could substantiate 
their story that th.ere was a division of all 
the moveables before May 1914. no doubt 
they would be able to make out a case, but 
there is no reliable evidence that the first 
defendantdivided all his moveables between 
the plaintiffs and the second defendant. 
The appellants are not consistent in the 
case they put up. They contended in 
the lower Court tliat a great many of the 
moveables were brought from Natal by their 
father when he returned in 1910 and that 
it was their exclusive property. In this 
Court they want to make out that they got 
them in a division with their grandfather. 
Some of the moveables are four Dekshas 
said to be worth Rs. 1,000. The Subordinate 
Judge has rightly disbelieved their story 
that they were brought from Natal. They 
are, therefore, obliged to fall back upon the 
other, contention that they got it in a 
division with their grandfallier. The evi¬ 
dence as regards division is as meagre as 
it is unreliable. Great reliance is placed 
on a statement in Ex. G (para. 3) ‘ I 
effected a division ofall tlie moveable proper¬ 
ties as well as the grain in the house." The 
original of this is in Tamil and it does not 
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support the contention of the appellants. 
Wliat the document says is that (* * *) were 
divided The translation “all the moveables” 


is not coriect. A reading of Ex. G clearly 
shows that only the necessary article.^ for 
se[)arate living weie given^ and that is 
made clear by a statement of the second 
defendant in Ex. J that only the necessary 
moveables were then divided by the media¬ 
tors and given to each party. It is admit¬ 
ted that these moveables were taken out from 
the front portion of the house which was 
given to Muhammad Ganni under Ex. B. 
The m( re fact that the moveables were found 
in that portion of the house would not 
necessarily make them the property of the 
plaintiffs. If the plaintiffs had been living 
for a considerable time apart from their 
grandfather and if there was some evidence 
of a division at the time when they began 
to live separately a strong presumption 
will arise in favour of the contention that the 


property found in their possession is theiis, 
but the evidence on the aide of the plaintiffs 
is unsatisfactory. On the other hand, the 
evidence on the side of tlie defendants is 
that the first defendant and the plaintiffs 
began to live separately only about May 
1914 and that onij* a few necessary things 
were given to the plaintiffs and their mother 
for the purpose of enabling them to live 
separately. The other moveables remained in 
the possession of the first defendant and 
the plaintiffs cannot claim them as theirs. 
Mr. Krishnaswami Ayyar. as a last resort, 
contended that the plaintiffs were at least 
entitled to half of them. It is difficult to 
see on what basis he could claim half of 
the moveables. If they were the joint 
property of the plaintiffs and the first 
defendant, no doubt, they would be en¬ 
titled to half, but if they were the 

property of the first defendant, the plaint¬ 
iffs would not Ije entitled to them, as the 
appellants are not heirs to their grandfatiier, 
under the ]\liihammadan Law, for the 
second defendant excludes them. * Some of 
the properties were handed over to the 
plaintiffs with the consent of the first defend¬ 
ant so far back as 1914. Exhibit A (7) is 
a list of such properties and Khader Sahib 
the old m m, had no reason for makin" a 
false statement in order to gain a few move¬ 
ables. The whole of his conduct seems to 
be that of a loving graudfather who tried 
to do his best for his sons as well as Lis 

grandsons, but the first plaintiff, evidently 
under the evil advice of his maternal unci/ 


quarrelled with the old man, which made 
him complain of theft against his 
own grandson. That the feeling became 
bitter after that is clear from the various 
proceedings, but even after such conduct 
on the part of the plaintiffs, the fii-st de¬ 
fendant would have given to the plaintiffs 
half of the property that remained with 
him. In the light of the evidence in the 
case it is impossible to hold that the plaint¬ 
iffs are entitled to the moveables in the D 
schedule or to a share in them. 1 find 
this point against the appellants. 

The fifth point is as regards the mortgage 
debt get out in the G schedule. When 
the third defendant purchased under Ex. 
XXlII.the property belonging to the family 
for Rs. 7,000 he paid Rs. 5,000 and for the 
balance he executed a hypothecation bond 
in favour of the vendors. Exhibit XXV is a 
hypothecation bond. It was in favour of 
the first, second and the fifth defendants 
as well as of the plaintiffs represented by 
their guardian the first defendant. The 
plaintiffs have been given five-sixths* share 
of the amount. They claim half the 
amount, on the ground that Khader Sahib 
was not entitled to his one-sixth share of 
the mortgage debt. I have already held 
that the first defendant had no idea of 
relinquishing his right to share in his sons’ 
estate and it is unnecessary to go over the 
same ground again. The document is in 
favour of the 1st defendant as well as in 
favour of defendantsXos. 2, 5and the plaint¬ 
iffs. That being so, the plaintiffs are not 
entitled to claim half the amount. 1 find 
thi.s point also against the appellants. 

In the result the appeal fails and is 
dismissed with ccsls. One set to second 
respondent and another to the other res¬ 
pondents proportionate to the value of 
their interest in the appeal. 

The memorandum of the objections is as 
regards the share of the mother which has 
been decreed in the plaintiff’s favour. Tha 
second defendant-respondent contends that 
the low’er Court w’as wrong in granting a 
decree for five-sixths of the property in 
favour of the plaintiffs. The fifth defendant, 
their mother, is a party to the suit. The 
jurisdiction of the Court is not taken away 
in a case like this to grant the plaintiffs 
a decree in respect of their mother’s share 
as well. If the mother was dead or if the 
mother was not a party, it might be said 
that the Court should not have given 
a decree in respect of her share. to th® 
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ulaintiffs, but when she was a party to the 
suit, though she remained ex parte; the t 
Court was not only justified but as well 
advised in giving a decree tothe plamliffs, 
for thereby the Court saved another suit by 
her for her share. There is no 
in this contention and I find this 
point against the second defendant. 

The next point is as regards the fourth 
item, which is dealt with m para. 54 
(IV) of the judgment of the lowei Appel¬ 
late Court. The second defendant urges 
that the plaintiffs should be made liable 
for their share of the debt. Defendants Nos 
land 2 executed a mortgage Ex. XXAiii 
in favour of Vytliilinga Odayar on the 
29th October 1912. There is no evidence 
to connect Kx. XXXIII with anything 
that Avas done to benefit the plaintiffs. 
There is no evidence that that deljt was 
incurred on behalf of the plaintiffs. \he 
first defeudantw .sa guardian of the plaint¬ 
iffs and he did not choose to 
deed as guardian of the plaintiffs. Iheie 
is no reliable evidence Hiat a'ly debt was 
borrowed under Ex. XXXIII for a > 
purpose Avhich could bind the plaintiff... 
The lower Court has rightly disallowed 

this claim of the second defendant, it is 

also significant that, before this 
liled.no claim Avas put 

of this debt against the estate of Muhammad 
Qanni. 

The next item is No. 7 which is dealt 

■with in para. 54 (\I1) of the 
Court's judgment. The second defendant s 
contention, if upheld, would onlj me.m 

that the C schedule ' fa,; 

purchased out.of loans borrowed ‘ 

ot the plaintiffs as well. 1 have alieady 
found that the C schedule propel t es be¬ 
longed to the first defendant and any 
debt incurred for the purchase • 

properties could not possibly i 
plaintiffs. There is no evidence that 

this debt could not have been 
of the income of Muhammad Gaiini s • 

The first defendant did not maintain any 
account as regards the income ® . 

estate of Muhammad Ganni and the 

no proof that Ibis 

any purpose which could bind the pi 

or that it could not 

of the income of Muhammad ^ i 
estate, 1 find this point against the second 

defendant. 
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was a party to the In the psult the memmandum of objec- 

pd ex vartc the tions is dismissed with costs. 

ffied bu'i a^ well Spencer, J .-I agree on all points. 

I; k.' '' dismissed. 
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Civil Proceihnx Code (Act V of I90S), 8 ll-Jlea 
iudienta-Decision bi previous suit not based on nvd- 
infl in dispute- Vnnecrssari; Inubno - Defendant viaely 

*"i'n on n particular issue 

should operate fis res judicata in u subsi quint suit 
bet veertl e same parti, s in which tha issue is aRam 
raised H ^nt necessuy that the decision of he 
ss^e shlld have been the basis oflhc decree in tho 
nrevio s It isenou-h ibat the issue was hnally 

preMoussu e^^^^d ^ arose oireclly and 

‘T^nlpillv fand not incidenlallv or collaterally) for 

eubslanimb (andnot i decision of the issue 

determination tha IS to sa>^ dcteimination of 

should haje been ^ ^^cen ultimately made 

the basis \viih the decree it cannot be 

-TiW i the determination of the 

sii td a hndingon the issue will, in such a case, le 

treated as X-le''waJ'a rlai 

contosVbe^weon\hc‘ in the lu'cvinus suit it is 

contest ihcdVfemianl was dosenbed as n 

rra dc?'£;'rn:! die «„lesl 1VU3 orcued by 
him and not by the plaintill. 

'‘\n;ta'la-ab“t a .l«-b^eof the Subordi¬ 
nate J.dger'nst ('onit, lloogldy, dated the 

Stl of August 1921, affiiming that of 
the Munsif, First Court, Hooghly, dated the 

^^MiaCB.^^o^eaird Eabu Nani Lai De, for 

the Appellant. Gupta, Babus Proiodfe 

IcZar Das, Nalin Chandra Pal and Hemen- 
d,a Nath Chatterjee, for the Respondents. 

JUDGMENT.-The only 

which has been urged cii behalf of the 
r, pellaiit in this a,i|^eal is whether the 
decision of an earlier tuit creialed as les 
fn iicata in respect of .^on e of the issues 
which arose in the sul.sequent suit, out 
of which the present appeal arises. 
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The plaintifi Basumati Debi instituted 
the present suit against Taritbarani Debi 
the defendant No. 1 and her husband the 
defendant No. 2 seeking to eject them from 
a plot of land and for a decree for mesne 
protits, and in the alternative for a decree 
for rent in case it was found that she was 
not entitled to eject them. 

Taritl)araiu had instituted a suit fora 
declaration of her right of way as a pre¬ 
scriptive right or an easement of necessity 
against one Chedi Dosadh a tenant under 
Basumati and also two persons as pro 
/orma defendants of whom Basumati was 
one being the defendant No. 3 in that 
suit. In that suit no relief was claimed 
against her. She, however, contested the 
suit and amongst other things, contended 
that Taritbarani was her tenant and so 
could not claim a prescriptive right against 
her. The Court of first instance held that 
Taritbarani’s claim was barred by limit¬ 
ation and she had not acquired any right 
of easement and in that view dismissed 
her suit but held further that Basumati 
failed to prove that Taritbarani was her 
tenant. Taritbarani appealed against the 
decree and Basumati preferred a cross- 
appeal against the finding declai ing her 
liability to prove that Taritbarani was 
her tenant. The Appellate Court allowed 
the appeal of Taritbarani and remanded 
the suit to the Court of first instance for 
determination of certain questions which 
in the opinion of the Appellate Court arose 
in the case. Basumati preferred a second 
appeal to this Court and this Court set 
aside the order of remand and remitted 
the appeal to the lower Appellate Court 
to be dealt with in accordance with cer¬ 
tain observations made in its judgment. 
This Court in setting aside the order of 
remand expressly left untouched the finding 
that Basumati had failed to prove that 
Taritbarani was her tenant. 

The present contention is that the find¬ 
ings on the issues in that suit operated as 
res jvdicata in the present suit. It is neces¬ 
sary to set forth the relevant issues in the 
previous suits : 

In the previous suit two of the issues were 
as follows :— 

“No. 4. Has the plaintiff right to sue? 

No. 5. Has the plaintiff a right of ease¬ 
ment of wav or of necessity over the dis¬ 
puted path?” 

The Courts below have held, though 
upon different grounds, that the decision 
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of the issues in the previous suit did not 
operate as judicata in the subsequent 
suit. 

First of all I propose to examine the 
grounds upon which the learned Subordi¬ 
nate Judge held that the previous decision 
will not operate as res judicata. The learned 
Subordinate Judge observes :—“The decree 
passed in the previous suit was not based* 
on lliis finding but was passed in spite of 
it. It cannot be said that this question was 
heard and finally determined. The deci¬ 
sion on the question of relationship of land¬ 
lord and tenant between the parties in 
the previous suit was not final [see Thakur 
Magundeo v. Thakur Mahadeo Singh (1).] 
The decree in the previous suit was in 
favour of the present plaintiff. She had 
no right of appeal. The fact that she 
preferred a cross-appeal cannot affect the 
question, as it was unnecessary for her to 
do so, inasmuch as this finding could not 
subsequently be held to be conclusive 
against her because the decree of the Court 
below was not based upon any finding but 
in spite of it [see the observation of their 
Lordships of the Privy Council in Run Baha¬ 
dur Singh v. Lvcho Koer (2)"]. Now with 
reference to the observation of their Lord- 
ships of the Judicial Committee in the 
case of Run Bahadur Singh v. Lucho Koer 
(2), the observations should not be taken 
divested of the facts that appeared in that 
case. Bead in the light of the facts the 
observations only mean, where after arriv¬ 
ing at a conclu.sive finding on an issue 
(based, in that case, on the ground that 
the said finding had been arrived at in a 
previous litigation and was, therefore, res 
jiidicata) the Court proceeds to come to a 
different finding on the same issue, upon 
the evidence in the case, and bases its 
decision not on the latter, but on the 
former finding the latter useless finding 
cannot operate as res judicata in subsequent 
proceedings. There are certain passages 
in the judgment which stripped of the facts 
of the case may have been understood as 
supporting Ihe proposition so broadly laid 
down in some cases that if a plaintiff’s suit 
is ultimately dismissed, no finding in h|s 
favour can ever be res judicata under any 
circumstances. This pioposiiion, in my 
opinion, goes far beyond the scope of the 
decision. If the finding was not necessary 

0) t’- 647; 9 Ind. Dec. (s. s) 432. 

(2> 11 O. 301 at p. SC6; 12 I. A. 23; 4 Sax P. C. 
J. 602; 9 lud. Jur. 202; 5 Ind. Dec. (n. e.) 960 (P.. C.). 
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at all, or was not intended to be final, or 
if, on appeal, the Appellate Court does 
not thinic it necessary to give its deci¬ 
sion on it but tin Js it unnecessary to act 
on it -for the purpose of its decision Iho 
finding will not, of course, operate as res 
judicata, I am unable lo accept as correct 

the decision in the o^e of Thakur Magun- 
deo V. Thakur Mahadeo Singh (1) and the 
other decisions of this Court in which a 
contrary view has been taken. These deci¬ 
sions, in my opinion, cannot be reconciled 
with the decision of a Full Bench of this 
Court in Niamut Khan v. Fhadu Buldia (3). 
In my opinion the decision of this Court 
in Nundo Lall Bhuttacharjee v. Bidhoo 
Mookhy Dibee (4:) was wrong in so far as it 
professed to hold that the said decision 
of the Full Bench in Niamnt Khan v. 
Phadu Buldia (3J was impliedly overruled 
by the decision of the Judicial Committee 
in Hun Bahadur Shigh v. Lucho Koer (2). 

1 am aware of the view taken by this Court 
in the case of Peary Mohan Mukerjee v. 
Ambica Chum Uandopa hya (5), where 
Banerji, J., observed that it may be taken as 
settled on the authority of the cases of 
Nundo Lall Bhuttacharjee v. Bidhoo Mookhy 
Dibee (4) and Thakur Magundeo v. Thakur 
Mahadeo Singh (1) that the authority of the 
Full Bench decision in Niamut Khan v. 
Phadu Buldia (3) has in effect been over¬ 
ruled by the decision of the Judicial 
Committee in the case of Run Bahadur 
Singh y. Lucho Koer (2). If my 'decision 
in the present case had to rest upon the 
view that I take of these authorities i would 
have felt bound to send the case to be 
dealt with by a liegular Division Bench; 
but I do not find it necessary to do so 
for reasons which will appear hereafter. 
It will be seen that there is no clause 
attaching tos. ll' of the C. P. C. laying 
down that the decision of the issue should 
have been the basis of the decree. It is 
enough tliat the issue had been finally 
heard and determined and that it arose 
directly and substantially (and not inci¬ 
dentally or collaterally), for determination 
and that only means that it was necessary 
for the determination of the suit though 
it may not have been ultimately made the 
basis of the decree. Of course if the de¬ 
termination of the issue is inconsistent 
with the decree, it cannot be said that 

(3) 6 0. 319; 7 C. L. R. 227 (F. B). 

13 O. 17; 6 Ind. Dec. (n. s.) 508. 

t5) 24 O. 900 at p. 905; 12 Ipd. Deo. (k. s.) 1269. 
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it was necessary for the determination 
of the suit, and'such a finding will be 
treated as unnecessary and will not oper¬ 
ate as res judicata . in the ca.'^e of Ki'ishna 
Behari Hoy v.Buna-ari Lad Hoy {i\}, llitir 
Lordships of the Judicial Committee ob¬ 
served that the general \?L\y ol res judicata 
had probably never been belter laid down 
than in the case of Gregory v. Molesuorth 
(7J in which Lord Hardwicke held "that 
where a question was necessarily decided 
in effect, though not in express terms be¬ 
tween parties to tlie suit, they could not 
raise the same question as lietween them¬ 
selves in any other suit in any other form." 
This law was followed in a long course 
of decisions, the greater part of which will 
be found noticed in the iiotes of Mr. Smith 
in the case of the Duchess of Kingston, 
(8). This general law was taken as supple¬ 
menting the law contained in s. 2 of Act 
VlII of 1859 which ran as follows : -"']’he 
Civil Courts shall not take cognizance of 
any suit brought on a cause of action which 
shall have been heard and determined by 
a Court of competent jurisdiction in a 
former suit between the same parties or 
between parlies under whom they claim." 
[see Soorjomonec Dayee v. Siiddanund Moha- 
patter{\)) and Krishna Behari Hoy v. Bunwari 
Lall Hoy (G,)]. Section 13 of Act X of 
1877 ran in these terms:—"No Court shall 
try any suit or issue in which the matter 
directly and substantially in issue has been 
heard and finally determined by a Court of 
competent jurisdiction in a foimei suit 
between the same parties or between parties 
under whom they or any of them claim, 
litigating under the same title." This was 
construed by their Lordships of the Judi¬ 
cial Committee in the case of Hun Bahadur 
Singh v. Lucho Koer [2) as not having altered 
the law as contained in the somewhat 
imperfect Statute of 1859 supplemented 
bv the ceneral law. The lanjyiage of this 
part of the section of Act XlV of 1882 and 
in Act V of 1908 needs no examination as 
substantially the provisions have remained 
unaltered. The general principles of aw 
were invoked by the Judicial Committee 

(6] 1 C 144; 25 W. R. 1; 2 I. A. 283; 3 Sar. P. C. 
J. 5:9; 3 Suth. P. C. J. 213; 1 Ind. Dec. {s. s.) 93 

Il747) 3 Atkyns G26; 26 li. R. 1160, 

i 17?G 2^n D.<:. auth Ed.) 713, ^Gth Ed.) 679 
& aUU Ed.) 73l" 31 H. U J. 055; 20 Howell St. Tr. 

“t9) 12 B. L. K. 304; 20 W. U. 377; I. A. Sup. Vol, 
212‘ 3 Sar. P. 0. J. 285 (P. C.). 
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in the case of Ram Kirpal v, Riip Kuari 
(10), where s. 13 of Act X of 1877 was not 
applicable and also in the case of George 
Hf^nrij Hook v. Adviinistrator General of 
Bengal (11) in a case which did not. come 
within s. 11 of Act V of 1908. In the latter 
case it was held that it is an error to 
regard all questions of res judicata as 
being governed by the s. 11 of the C. P. O. 
and that section only prevents the re-trial 
of issues that have been directly and sub¬ 
stantially in issue in a former suit be¬ 
tween the same parties. Where the ground 
of the plea of res judicata comes within 
the scope of that section it will not be per¬ 
missible to travel beyond the enactment 
but the Court will have to confine itself 
to the provisions of the Statute. As has 
been laid down by the Judicial Committee 
in the case of Gokul Maiidar v. Pudmanund 
Smgh (12j: “In this respect (dealing with 
the aspect of the question arising xinder 
s. 13 of Act XIV of 1832), the enactment 
goes beyond s. 13 of the previous Act X 
of 1877, and also, as appears to their Lord- 
ships, beyond the law laid down by the 
Judges in the Duchess of Kingston (8). 

They will further observe that tlie essence 
of a Code is to be exhaustive on the mat¬ 
ters in respect of which it declares the 
law. and it is not the province of a Judge 
to disregard or go outside the letter of the 
enactment according to its true construc¬ 
tion." Turning then to the character of 
the issues decided in the previous suit, and 
testing them in tlie light of the provisions 
of s. II of the C. P. C. 1 am clearlvof opin¬ 
ion following the decision of Banerjee, J., in 
the case of Peary Uohun Mukerjee v. Ambica 
Chtirn Bandopadhya (5) cited on behalf of 
the appellant that the determination of 
the issues arising in the former suit was 
necessary for the purpose of that suit and 
merely because the decision did not ulti¬ 
mately happen to turn on it, that would 
not be sufficient to oust the operation of 
Ihe rule. As to the caseofS/u6 Charan 
Lai V. Raghu Nath (13) to which I was 


(10) 11 I. A. 37 at p. 41; 6 A. 260; 4 Sar P C 7 
480; 3 Ind. Dac. (k. s.) 718 (P. C). 

(11) 60 liid. Cas. 631; 48 O. 499 at pp 507 508’ 19 
A. L. J. 3C5; 40 M. L. J. 423; 20 M L T ^36 nQ«)n 
M. W. N. 313: 33 C L. J. 405; 3 U P L R ;L!^n 
17; 23 Bom. L. li. 646; 25 C. W N Ois ’ li t w 
221; 48 I. A. 187 (P. G.). 

(12) 29 G. 707 at p. 715; 29 I. A. 196- 6 O W v 
825; 4, Bom. L. R. 793; 8 Sar. f>. C. j 32 i .i. 
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referred on behalf of the respondent I may 
say that for the reasons given by Banerji, 
J., in the decision just above referred to, 
I cannot accept that decision as laying 
down good law. 

Next 1 propose to deal with one of the 
several objections, which independently 
of and in addition to those noted by the 
learned Subordinate Judge were taken on 
behalf of the respondent. It was con¬ 
tended that the very fact that Taritbarani 
was merely a pro forma defendant in the 
previous suit stood in the way of the oper¬ 
ation of the doctrine. In that behalf reli¬ 
ance was placed upon the decision of a 
Full Bench of this Court in the case of 
Brojo Behari Milter v. Kedar Nath Mozum-- 
dar (14). That case, however, maybereadily 
distinguished from the present case on the 
ground that' here there was a real contest 
between Basumati and Taritbarani which 
was taken up to the High Court. Tarit- 
barani liad no business to come in, yet 
she did come in and contest the spit;, 
though she need not have appealed yet 
she did file a cross-appeal. The matter 
is one of substance and not of form. It 
matters not that the defendant is describ¬ 
ed as pro forma defendant if there was 
a real centest, and that notwithstanding 
that the contest was opened by the defend¬ 
ant and not by tlie plaintiff. In the case 
of Mohendra Nath Biswas v. Shamsunnessa 
Khatun (15), Mookerji, J., observed as fol¬ 
lows: “As regards the second reason, the 
vital point is not, how the Ghosal defend¬ 
ant was described, but what part he 
took in the litigation. He not only helped 

the tenant defendant with funds, but him¬ 
self actively contested the claim of the then 
plaintiff, as is indicated by his appeal to the 
High Coiirt, though he was described merely 
as a pro forma defendant. In such circum¬ 
stances, he could not reasonably escape 
the effect of an adverse decision which 
he unsuccessfullj^ resisted.” In the case of 
Gobind Chunder Koondoov. Taruck Chundet 
Bose ( 16 ), a Full Bench of this Court deal¬ 
ing with the case of defendant who bad 
intervened observed as follows : “On the 
other liand, it is argued by the appell®®^* 
that the claim in the former suit was 
for rent against the tenant; that the only 

(14) 12 C. 580; 6 Ind. Pec. (u. s.) 304 (F- Bj. - 

(15) 27 Ind. Gaa. 954; 21 C. L. J. 157; 19 C. W. N. , 

liSO. , . 

(16) 3 C. 145; 1 C. L. R. 35; 2 Ind. Jur.349; 1 

Dec. (N. 3.) 682 (F. B.}. 1 
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issue in that case was whether the plaint¬ 
iff was entitled to the rent, and the ques¬ 
tion of title raised by the intervening de¬ 
fendant was only incidental to the main 
issue. But as between the plaintiff and 
the intervening defendant the question, 
and the only question, was that of title, and 
as the defendant in that suit chose to inter¬ 
vene and to raise that question between 
himself and the plaintiff, he, and those whom 
he represented must take the consequences 
of their intervention.” The mere fact that 
Taritbarani (Basumati?) was a pro forma 
defendant in the previous suit will not affect 
the question, if otherwise the principle may 
operate. 

The next question is based upon the 
ground on which the learned Munsif held 
that the previous decision did not operate as 
res judicata; and that ground has also been 
relied upon by the respondent. In order 
to consider that question it is necessary 
to analyse the provisions of s. 11 of the ( 3 . 
P. 0. Now, under that section, apart from 
the identity of title, the competency of the 
Court, the finality of the decision and the 
identity of the parties, matters which do 
not arise for consideration in the ))resent 
case, the matter directly and substantially 
in issue in the subsequent suit or issue, 
must be the same matter which was directly 
and substantially in issue eitlier actually 
(as in Expl. Ill) or constructively (as 
in Expl. IV) in the former suit. The 
appellant’s contention is that Expl. Ill 
does apply to the present case. We 
have, therefore, to see whether tlie matters 
in issue in the subsequent suit were actu¬ 
ally and directly and substantially in issue 
in the previous suit or whether they were 
merely collaterally or incidentally in issue 
therein. 

There can be no question that in the 
subsequent suit the issues relevant to this 
enquiry are: 1st: Whether Basumati had 
title to the disputed land (Part of Issue 
No. 4 as framed). 2Qd: Whether Tarit- 
barani was a benamdar for her husband ? 
(Part of Issue No. 3). 3rd; Is the plaintiff 
entitled to eject or in the alternative to 
claim any rent from Taritbarani ? (Issue 
Na9). In the earlier suit Issues No.s. 4 
and 5 were as follows : 1st: Has the 
plaintiff the right to sue, and 2nd : Has 
the plaintiff a right of easement of way or 
neccMity over the disputed path ? Tiiese 
^0 issues were, respectively, No. 4 and 
No, 5 in the said suit. In deciding Issues 
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Nos. 4 and 5 the learned Munsif decided 
two questions, 1st : Whether Taritbarani 
was a benamdar, and 2nd : Wiiether she 
was a tenant under Busumati. 'i'licse two 
questions did not, in my opinion, direcUy 
and substantially aiise in the previous suit 
but collaterally or incidenially for the 
determination of Issues Nos. 4 and 5 refer¬ 
red to above. In the case of .Sr/Viuri Ban- 
erjec v. Kkitish Chandra J>ai Bahadoor {17), 
a suit was brought by A against B and 
otliers for rent, tlie matter dii-ccUy and 
substantially in issue was as to wliat the 
share was for which .1 was entitled to rent. 
The plaintiff obtained a decree for the 
whole rent. In a subsequent suit by B 
and others against ^1 for declaration of’title 
to land purchased by them in execution of 
their mortgage-decree, tiie defence vas that 
the former decree for rent operated as res 
judicata. It was held that as the issue in 
the rent suit was for what share the 2 ‘laint- 
iff was entitled to rent and not to ^^llat 
share of the property was tlie plaintiff 
entitled as owner, llie question of title 
could be said to have been in issue in that 
suit only incidentally and not directly, and 
it could not be said to have been enter¬ 
tained in the forui in wliichitwas raised 
in the subsequent suit. The question of 
title of Basumati or of Taritborani did not 
arise in the previous suit in the shape in 
which it has arisen in tlie present suit. 
The pleadings of the parties in the earlier 
suit as noticed in the judgments therein 
have got to be examined in order to see 
in what shape the diherent questions arose. 
See Indubala Debi v. Atul Chandra Ghosh 
(18). It would appear from an exami¬ 
nation of the pleadings tliat in the earlier 
suit it would have been enough to hold 
that Taritbarani held under Basumati in 
order to defeat the claim of Taritbarani 
but in the present suit it would be neces¬ 
sary to adjudicate on the titles of the 
two parties in order to find whether the 
interests of the respective parties were such 
that Basumati could eject Taritbarani and 
recover khas jjossession, or in case of the 
titles being such as to establish a subsist¬ 
ing relationship as between a landloi-d and 
her tenant one could recover rent from the 
other; in the previous suit the question as 
to wfiether Taritbarani was a benamdar 
was gone into in order to determine whe¬ 
ther a cause of action lay in her foi- the piir- 

(17) 24 C. 569; 1 C. W. N. 509; 12 Ind. Dec (s. b.) 

1048. ' 

(18) 57 Ind. Cas. 344; 31 C. L. J. 507. 
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pose of instituting a suit for enforcing 
an easement, in the present suit that ques¬ 
tion was iiecessar\^ to be determined in 
order to see if it would enable her to resist 
an action in ejectment or oppose a 
decree for rent. These purposes make 
the question for investigation essentially 
distinct in character and if they arose in 
the previous suit they arose not directly 
and substantially but only incidentally or 
collaterally. 

The view I take is in accord with that 
taken bv this Court in the cases of Gober 
S'teikh V. Alipuddin SJicikJi (19) and Indu- 
bala Debi v. Atul Chandra Ghosh (18). 

In my judgment then the decisions of the 
questions are not in bar not by reason of fact 
that Taritbaraiii (Basiimati?) was a pro forma 
defendant in the previous suit, nor because 
the decision of the earlier suit ultimately 
turned upon a different question, nor be¬ 
cause the questions were not heard and 
finally determined, nor because the deter¬ 
mination of tlioss questions was unneces¬ 
sary, but because they arose not directlj^and 
substantially but only incidentally or col¬ 
laterally. 

In this view of the matter the appellant's 
contention fails and this appeal must be, 
and the same is hereby dismissed with 
costs. 

7. K. Appeal dismissed. 

(19) 51 Ind. Cas. 356; 30 C. L. J. 13. 
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Present: —Mr. Justice Devadoss. 
DHANAMATHI AMMAL and another— 
Defendants Nos. 7 and 8—Petitioners 

vermis 

JAYAKEERTHI NAIRAN and others— 
Defendants Nos. 4, 6 and Legal Represen¬ 
tative OF Defendant No. 3—Respondents. 

Appeal, second—Finding of fact —Mistakes of law _ 

Burden of proof, erroneous, view of. 

A finding of fact in arriving at which a lower Court 
has committed vital mistakes on simple questions of 
law and has ignored the question of the burden of 
proof is not binding on the High Court in second 
appeal. 

tiecond appeal against a decree of the 
Court of the Subordinate Judge, Vellore 
in A. 8. No. 51 of 1922, preferred against 


that of the Court of the District Munsif, 
Tiruvannamalai, in O. 8. No 915 of 1916. 

Mr. N. Kunjitapadam, for the Appellants. 

Messrs. K. Bhashyam lyenger and V, C. 
Veeraraghavachamar, for the Respondents. 

JUDGMENT.— The point raised in 
this second appeal is that the Subordinate 
Judge has misdirected himself as regards 
the points to be determined in the appeal. 
The plaintiff sues for partition of the farrily 
properties. The first defendant is hia 
brother,and the second defendant is another 
brother the 7th defendant is the father's 
sisterof the plaintilfand defendants Nos. 1 
and 2, the 8th defendant is her daughter. It is 
admitted that the 7th defendant’s husband 
Avas possessed of some property which was 
inherited by her after his death. Some 
properties were acquired with the funds or 
with the income of the properties of defend¬ 
ants Nos. 7 and 8. The plaintiff claimed a share 
of all the properties on the ground that they 
were all family properties. The firstdefend- 
ant pleaded that the properties of defend¬ 
ants Nos. 7 and8 were made over to him under 
some arrangements. The Subordinate Judge 
in discussing the evidence as regards that 
has fallen into a very grave enor in thinking 
that the plaintiff and defendants Nos. 1 and 
2 are the reversioners of the 7lh defendants 
husband, I think the learned Judge really 
overlooked the relationship in thinking that 
defendants Nos. 1 and 2 are reversioners of 
the 7th defendant’s husband, who was only 
their paternal aunt’s husband and related 
to them in no other way. This 1 think has 
evidently influenced the Judge a good deal 
in weighing the evidence in the c^e- 1** 
one portion of his judgment he distinctly 
says that items Nos. 4, 5, 19, 21 and 22 of 

the B. schedule properties originally belong¬ 
ed to defendants Nos. 7 and 8. There is oo 
evidence that there was any gift of these 
properties to the first defendant, Ip 
other portion of the judgment he says “there 
need not be any witiug for a surrender to 
the nearest reversioner by a Hindu widow. 
*T, therefore, hold that the plaint B schedale 
properties and Exs. 16 to 19 are joint 
ly properties." It is not possible to upnola 
a judgment where a vital mistake has pefiji 
made as regards a very simple proposition 
of law ; for under no circumstances can a 
Hindu inherit to his paternal aunt 
band who is otherwise not a relation. 
ther the Judge has not kept before him tft 
distinction between the properties wbi^ ^ 
longed to the defendants Ko0._7 and 8 
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those which belonged to the plaintiff's 
lather, borne properties were acquired ou 
darkhast xn the name of the defendants Nos. 

contention on behalf of the 
piaintilt 13 that they were got heyiaini in 
the name of defendants Nos. 7 and 6. When 
a land is granted on darkhast it cannot be 
said that it is given to a man bevami for 
some other individual. The onus would be 
heavily on the plaintiff to make out such 

a case. 1 here are also other errors in the 
judgment. 

It is unnecessary to go into them in de- 
tail. 1 think the judgment is verv unsa¬ 
tisfactory and should not be allowed to 
sta,nd and 1 must, therefore, reverse the 

judgment of the Subordinate Judge on the 
nrst issue. 

heard afterwards by some 
other Subordinate Judge and he felt bound 
by the decision of the previous Subordi¬ 
nate Judge on this point. Seeing that I 
have reversed the finding cf this Subordi- 

main issue, the judgment 
ottne Second Subordinate Judge dated 5th 
October 1922 is reversed. The Subordinate 
Judge will restore the appeal to file and re¬ 
cord finding on issues Nos. land 3 and dis¬ 
pose of it according to law. 

1 . fiiKling on the second issue recorded 
District Munsif will stand. 

The costs on this appeal w’ill abide the 
result. 

The appellants will have refund of the 
Court-fee. 

V. N. V. Case reversed and remanded 

2. K. 
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MATa m”v Kendall, A. J. C. 

A lA DIN Defendant No. 4 —Appellant 
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MAHRAJ DIN AND OTHERS—APPELLANTS 

jy. , _ —Respondents. 

-^^^dy—Dtcrte dgainst father 

IA<rc«\i- --- 

OnA n (2) 77 Ind. Cas. TSD; 46 A. 95; 21 A I T o-^j. jr 

claim to S. in satisfaction of a L. J. 23; 5 P. L. T. 1; 28 C. W. N. 253; 11924) M W N 

»loiiff jointly.interested 68; 19 L. W. 72; 2K L. It. 41; 10 O. & A. L. R 62- (19?4\ 

Mly ckim ^“‘iertook to indemnify D. against A. I. R. (P. C.) 50; 33 M. U T. 457; 26 Pom L it 

wiy Claim made by his brothers. The brothers of S. U O. L. J. 107; 51 J. A. 129. (P. C.) 


950 

subsequently sued to enforce their claim r 

nu.i obtaiae,! a decree. B. having died Ids iSrfsue 1 

foi tlie return of the money paid tr) liim and ohJained 
adecrec 111 execution of whieh faiuilv i„ ti,„ 

hands or the sons u£ N. .vas attached. ^ i t 
brought a suit fora declaration that tiio pronoitr in 
their hands Avas n >t liable to be sold in sU .f-ciiu 
ot the decree obtained by the heirs of ii. • 

//e/i. that the decree lieing based upon the liabiJitv 
ofc tonidemmfyP. m ,he event of a claim be i 
madetw the brothers of 6’. the sons.were unde” a 
pious uutv to satisfy the decree and, therefore pro¬ 
perty m their hands was liable to be attached in the 
execution of the decree, [p. 961, coi 2 I 

tCase-law referred toi. ’ 

Appeal agminst tlie judgment and decree 
pa.ssed by the Additional District Jud're at 
feita])ur, dated the IGtli Octol^er 19’^*-^^con 
firming that of the Subordinate j‘udge' 
Sitapur, dated the 2yth January 19*^0 ’ 

Mr. Bisheshar Nath Srivastava '’lor Mm 
Appellant. ’ 

Ur Golcaran Xath Mism, for Respond- 
ents Nos. 1 to 4. 

JUDGMENT. 

Kendall, A. J, C ,—{May 2S _ 

The plamtilTs sued for a declaration That a 

certain share in iinmovealde propertv 
wluch has been admitted to be joint famiiv 
property, is not liable to be atlaclied and 
sold in execution of a decree against Sita 
Raiir defendant No, 6, tl,e father of tlie 
plaintiffs. It IS unnecessary at this stao-e 
to go into the facts of tlie case. Tiie IMi^t 
Court decreed the suit and that decree was 
upheld in the lower Appellate Court The 
chief authority relied on in the loiver Courts 
wasthe wel|-!inown decision of their Lord- 
shipsof the Privy Council in the case of Saint 
Ham Chandra v Bhup Singh (1) in wliich it 
was held that the pious obligation of the 
sons to pay their father's debts does not 
arise in the lifetime of their fatlier That 
decision has now been reversed in the case 
ot Bn]Narain Rat v. Mangla Prasad Hai 
(2) 111 which their Lorships have re-affirmed 
the earlier view that tlie father may lav the 
estate open to be taken in execution upon 
a decree apinst himself even during his 
liietime. It has been represented on be- 
half of the respondents that when the suit 
was heard in the lower Courts, and even 
when the present grounds of appeal were 
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framed, the view taken in Sahu Rcnn 
Chandra v. Bhvp Singh (1) was authorita¬ 
tive, and that they, therefore, relied on it 
both in framing tiieir pleadings and in 
presenting their case. They ask that the 
case be remanded in order that the plead¬ 
ings may be amended and afresh issue or 
issues struck in order to allow them an 
opportunity of sliowing that the debt incur¬ 
red by Sita Ram was tainted with imrnoral- 
itj’'. It is most unusual for the pleadings 
to be amended at this stage. An obvious 
objection to the remand is that the respon¬ 
dents should have presented their whole 
case in the First Court. If the debt really 
was tainted with immorality, it is very 
difficult to believe that this plea would not 
have been taken at the earliest stage. The 
fact is, however, that the evidence alreadj" 
produced, undoubtedly, shows that 8ita Ram 
acted in a way that may have lieeu dishonest. 
As no issue was framed on the point, and 
as the arguments of Counsel in the lower 
Courts have evidently not been applied to 
theqtiestion of whether ^ita Ram's conduct 
really amounted to legal immorality such 
as would relieve his sons of meeting their 
pious obligations, I consider that it would 
not be proper to decide the appeal on the 
materials at present before me. If the 
appeal were to be decided as it stands it 
would have to be allowed, but in the cir¬ 
cumstances, and as the respondents have 
been placed at a disadvantage by the change 
in law, I direct that the case be remanded 
to the lower Appellate Court under O. XLI, 
r. 23, C. P. C. for a decision on the follow¬ 
ing issue:— 

Was the debt in respect of which the 
money-decree was obtained against Sila 
Ram, defendant No, G, tainted with im¬ 
morality in such a way as to relieve the 
plaintiffs from the pious obligation to pay 
it? 

The, parties should be allowed to produce 
any additional evidence that may be neces¬ 
sary for the determination of'this issue 
alone, and the findings should be returned 
to this Court within three months. Costs will 
abide the result. Ten days will be allowed 
to file objections in this Court. 

AVazlr Hasan? A* J* C.— {Decembei' 
16, This is the appeal by Alatadin 

defendant No. 4. The plaintiffs are sons of 
Sita Ram defendant No 6. Defendants Nos. 

1 to 5 obtained a simple money-decree 
against .Sita ' Ram on the 4th December 
lOOC for a sum of Rs. 1,U7-13'0. The decree* 
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holders attached the property in suit in 
execution of their decree and were proceed¬ 
ing to sell it by public auction when the 
suit out of wliich this appeal arises Was 
instituted. The plaintiffs claimed the relief 
of a declaration that the property in suit 
was not liable to bo sold in satisfaction of 
the creditors’ decree. The ground of the 
claim was that it was joint family property 
of the plaintiffs and defendant No. 6 The 
suit succeeded on the ground that the 
father being alive there was no obligation 
on the sons to re-pay his debts. When this 
appeal first came to be heard by this 
Court the basis of tlie decision of the 
Courts below had vanished by reason of 
the pronouncements of their Lordships of 
the Privy Council in the case of Brij 
Aaram Rai v. Mangal Prasad Rai (2). On 
the arguments advanced by the respondents, 
however, this Court remitted the case to 
the lower Appellate Court for decision of 
the folllowing issues:— 

"Was the debt in respect of which the 
money was obtained against Sita Ram, 
defendant No. 6, tainted with immorality 
in such a way as to relieve the plaintiffs 
from the pious obligation to pay it." Ap¬ 
parently by a clerical error the rule under 
which the issue was remanded was stated 
in the order of this Court, r. 23 instead 
of r. 25 of O. XLI of the C. P. C. The 
mistake has not misled either the Court 
below or the parties to this appeal. The 
lower Appellate Court has found the issue 
remitted for decision in the negative. The 
plaintiffs-respondents object to that finding. 

The necessary facts are as follows:—Sita 
Ram, defendant No. 6, is one of the three 
sons of Mathura Prasad. Mathura Prasad _ 
was a co-mortgagee along with Bednath 
under a mortgage executed by one Chandan . 
Singh many years ago. Chandan Singh’s 
heirs afterwards sold some property to 
Bednath and thereby redeemed the mort¬ 
gage. Bednath undertook to satisfy the 
claim of Mathura Prasad, the co-inortgagee. 
This claim amounted to about Rs. 10,000. 
Before this was done, however, Mathura 
Prasad died. In respect of that claim a 
settlement was arrived at between Bednath 
and Sita Ram. Under that settlement Sita 
Ram obtained some thing in the form of 
cash from Bednath and some thing in the 
form of a transfer of proprietary and mort¬ 
gagee rights in certain immoveable pro- 
This happened about the end of 
1891. Whatever Sita Ram obtaixted from 
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BodiialU under tlie settlement mentioned 
above was clearly not exclusively his own, 
because in the claim which was thereby 
settled each of the other two brothers ot 
Sita Ram had an eq_nal interest. Sila Rain, 
therefore, entered into a covenant wiUi 
Bednath to protect him against any claim 
which his other brothers might make. One 
of the brothers did sue Bednath for his 
share in 1894 and obtaine<^l a deciee. 
Subsequently in 1906 Bsdnath’s heirs sued 
Sita Ram for the return of the property 
which Bednath had transferred to him in 
1891 and got a decree. As a part of that 

decree they also obtained a decree for the 
recovery of Rs. 600 with interest which 
Sita Ram had reali^ied under the redemp¬ 
tion of a portion of the property transferred 
to him by Bednath and also for a sum of 
Rs. 300 as mesne profits. This decree for 
money is now being executed and furnishes 
the cause of action for the present suit. 

The argument of the learned Counsel 
for the plaintilTs-respondents is that the 
nature of the debt for which the decree 
under execution was obtained against Sita 
Ram is such that the liability to i‘e-pay it 
does not rest on his sons, the plaintifts, 
under the Hindu Law. In support of this 
argument reliance is placed upon the deci¬ 
sion of the High Court at Bombay m the 
case of Darhai' y. Kfiachar (3).^ In giving 
judgment in that case Mr. Jiistice Knight 
quoted the following text of the Mitak- 
shara:— 

Uskana\—''A fine, or the balance of a 
fine, likewise a bribe or a toll or the balance 
of it, are not to be paid by the son, neither 
shall he discharge improper debts. (Mitau- 
shara II, 48 -see Bhattachaiya s Hindu Law, 
page 247, Ed. 2). The learned Judge then 
proceeded to consider the meaning ot tne 
word ‘avyara/ia 7 ’a’ which was translated as 
‘improper’ ip the above quotation. His ob¬ 
servations are as follows:— 

“The word translated iviproper m the 
concluding sentence of the latter 
av^avahara, which may perhaps be better 
rendered as unusual, or not sanctioned by 
law of custom. It is this word that has 
crept into our text-books under the guise, 
or disguise, of illegal or imworat: and it 
will be seen that it really bears a 
significance. Put into simple English, the 
texts amount to this ; that the son is not to 
be held liable for debts wliich the father 

(3) 32 B. 3-16:10 Bom. L.R. 297. 
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ought not, as a decent and 

to have incurred. He is answerable fo tl o 

debts legitimately incurred by his hU il . 

nut for those aitriliutable to hi^ hul- 
ings, follies or caprices." On llie iacU 
ol'lhe case liefore him lie came to the con¬ 
clusion that the debt was avyavahara 
This text of tlie :\litakshara wascoiisideied 
at great length by the late Mr Sii 

Asutosh Mookei-jee in the case ot 
Mahton v. Gauya Pra.'^had (4) As to the de¬ 
cision of the Bombay High Court 
ed above the learned J nogo said that it 

“places too restricted a construction upon 
the term "V'yra/mn/cc" and e.xcludes debts 

lor M the son may be held legitmaie y 
liable" The case before me is covei^d by 
the opinion expressed by the learned Judge 

in the following passage 

“1 am ratlier inclined to adopt the Mew 
that the liabilitv imi>osed by the Court upon 
the father to indemnify the person, with 
whose property he had impropeily inte 
fered, created a debt which niight jusllj be 

recovered from the ancestral property in 

the hands of the son." The debts for which 
the creditors obtained the decree 
cution against Sita Ram arose out of lus 
liability which he had undertaken to in¬ 
demnify Bednath in the event of any claim 
beil!- made by any of the brothers of 
the former. The result is that the appeal 

^^I^allow the appeal, set aside the decrees 
of the Courts below and dismiss the plaint¬ 
iffs suit with costs throughout. 

„ ,, Appeal allowed. 

( 4 ) 12 lud. Cas. 639; 39 C . 862; 15 C. L. J. 228; 10 C. 
W. N. 519. 
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- I.unitation, expiry of—Application to aiiiLfi'/ plaint, 
whether can hcalloired. 

If a new plaintiiV is acldiHl as a party t(i a pending 
suitaftii- tlu l ipic* of Uu' ji.-riodof limitation lixjd for 
the sjit, the bar of liinUatiaii would not be saved, 
[p. DGJ, col 1.1 

Mutku.'cri-idiii Pillai v. Rajam Aiyenjar, 33 Ind. 
Cas. Goi’iGUJ'l. L. J. 157. distinguished. 

A (.'jurt HCfs righiiy in rejecting an application to 
substitute ihi ni.nc of a person in place of that of 
the pi iiiitiifou record after the lapse of the period 
of limitation for liling the suit, when the new i)laintilf 
claims under a different cause of action. 


iSecoiid appeal against a decree of the 
District Court, Cuddapah, in A. 8 . No. 38 
of 1921, preferred against that of the 
Court of the District Muasif, Proddatur, 
in O. 8 , No. 743 of 1919. 

Civil revision petition, under 8 . 115 of 
Act V of 1908. and s. 107 of the Oovernineut 
of India Act, to revise a decree of the Dis¬ 
trict Court, Cuddapah, in A. 8 . No. 53 
of 1921, preferred against that of the 
Court of the District Munsif, Prodattur, in 
O. 8 . No. 744 of 1919. 

Mr. V. C. Seskackariar, for tlie Appellant, 
Messrs. 3. hit<iv<xma Kuo and K. Srinivctsci 
Rao, for the Respondents. 


JUDGMENT, 

S. A. No. 508 OF 1922. 

The only point argued in this second 
appeal is that the lower Courts erred in 
nob granting relief to the plaintilY to amend 
his plaint by substituting tiie name of 
VenkatasLibba Reddy in the place of 
Veukatasubbamnia. 

The District Munsif refused to allow the 
amendment and dismissed the plaintiff’s 
suit. The District Judge on appeal held 
that the District Munsif was right in not 
granting the amendment asked for. Mr. 
V. C. Seshachariar on behalf of the appel¬ 
lant urges that the amendment was 
necessitated by a new plea taken by the 
defendant at a late stage of the case The 
suit was filed in 1919. The plaint was 
filed on 14th July 1919. The first defend¬ 
ant’s written statement was put in on ISth 
September 1919. Issues were framed on 
16th September 1919. On behalf of the 
plaintiff, the Will of her father was filed 
in Court. On looking into it the defend¬ 
ants raised the contention that the suit bv 
the present plaintiff was Jiot sustainable in¬ 
asmuch as Venaatasubba Reddy was the 
executor of t.ie Will and that, therefore 
the executor was the only person competent 
to sue in resp jct of the defendant’s debts due 
to the estate of the plaintiff’s father On 
ww Objection being raised an additional 


issue was framed. Issue No. 3, “\Vhelher the 
plaintiff has title to sue for these debts 
and i-s this suit at her instance main¬ 
tainable?” 

The District Munsif held that the suit 
was not maintainable by the plaintiff inas¬ 
much as there Avas a Will of her father and 
under the Will Venkatasubba Reddy 
appointed executor. Thereupon the plaint¬ 
iff applied for leave to amend the plaint by 
substituting Venkatasubba Reddy as the 
plaintiff in the place of the plaintiff on 
record. The District Munsif after con¬ 
sideration of the matter held that he could 
not add a new person as plaintiff as the 
claim against defendants had been barred 
before that time and he held that he could 
not allow an amendment in the circum¬ 
stances of the case. Against this decree 
the plaintiff apy)ealed and the District 
Judge, as I have already observed, dismiss¬ 
ed the appeal. 

It is contended by Mr. Seshachariar that 
inasumch as the application for amend¬ 
ment was necessitated by an additional 
issue at that stage of the case, the District 
Munsif ought to have allowed the amend¬ 
ment of the plaint before proceeding with 
the suit. No doubt if the bar of limitation 
was not in the way, the Court would have 
been well advised in granting the plaintiff’s 
request. But under a. 22 of the Limitation 
Act, if a new plaintiff is added, the suit 
as regards him, shall be deemed to have 
been instituted when he is so made a 
party. Allowing the application of the 
plaintiff to bring Venkatasubba Reddy as 
the plaintiff on record would not improve 
matters as limitation would be calculated 
from the date when the cause of action 
arose and a suit w’ill be considered to have 
been instituted when he is so made a party. 
The Munsif rightly held that in the 
circumstances he could not grant the 
application of the plaintiff. Mr. Sesha¬ 
chariar strongly urges that this is an un¬ 
righteous plea on the part of the defend¬ 
ants and that such a plea ought not be 
upheld. But that is not a matter which 
can be considered now It is unnecessary 
to refer to all the cases quoted by both j 
the learned Vakils. It is sufficient for J 
me to refer to the judgment of-the learned M 
Chief Justice and Mr. Justice Ramesam f 
reported as Seerangathanni v. Vaithilinga M . 
Mudaliar{{). They distinctly held that if# 7 

(1)63 Ind. Cas. 10l:40M. L. J. 532; 13 L W. I 
L9 M. U, T. 261; av21) M. VV. N. 246. 7 ] 
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a, new plaintiff was added as a party or in 
other words if a party is added to a pend¬ 
ing suit after the lapse of the period of 
limitation fixed for the suit the bar of 
limitation would not be saved. Mr. Sesha- 
chariar relied upon a case in Muthukrishna 
Piltai V. Hajam Aiijengar (2) as supporting 
his contention. In that case there was no 
new party added as plaintiff but the 
plaintiff on record who sued in his own 
individual capacity consented to represent 
a company. The cause of action was the 
same and the plaintiff was allowed to sue 
as representative of the company instead 
of representing only himself. In this case, 
it cannot be said that the plaintiff on 
i-ecord is the same as the person who 
wants to come on record. Now the plaint¬ 
iff on record is the minor daughter of the 
deceased Butchi Reddi. Her claim was 
that she was entitled to her fathers estate 
as daughter but the person who wants to 
come on record is the executor appointed 
under the will of Butchi Reddy. His 
right is entirely different from that of 
Butchi Reddi's daughter He does not 
claim the properties as his but as an 
executor. The cause of action being 
different, could Venkatasubba Reddy by 
any stretch of imagination be said to 
represent the interest of the present plaint¬ 
iff ? The facts in Sevugan Chetty v. 
Krishna Aiyangar (3) are distinguishable 
from the facts of the present case. If the 
Court allows a new plaintiff to put forward 
new facts on which to rest his case, an 
amendment under such circumstances 
would go against the provisions of s. 22 
of the Limitation Act. Where the plaint¬ 
iff on record is allowed to set up new 
facts or put forward a new cause of action 
that would not be tantamount to adding 
a new plaintiff. But here a new plaint¬ 
iff* is sought to be added and s. 22 of 
the Limitation Act is against such a 
course 

Then it is suggested that the plaintiff 
•is a minor girl and so her guardian or 
next friend filed a suit on her behalf and, 
therefore, she should not he allowed to 
■fitiffer on account of the fault or ignorance 
of her next friend. It is difficult to follow 
the argument for the next friend himself 
obtained a succession certiffcate a year 
before the suit fi.e.), 1918. He must have 

(2) 33 Ind. Caa. 357; 30 M. L. J. 57. ^ 

„(3) 13 lad. Oae,268; 33 M. 378; 10 M. L. T. 557; 22 
M. L. J. 139, 
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known that lie wa-s the person who was 
entitled to sue to recover outstandings 
belonging to the estate. It is not easy to 
believe that he was either ignoiaut or he 
was misled by his legal advisers. 

Both the Courts have found that his 
action was not bona fide and that being 
a question of fact, I am bound by the 
finding. 


In these circumstances, I do not think 
the lower Courts are wrong in refus¬ 
ing the application for amendment of the 
plaint. 

In the result, the appeal is dismissed 
with costs. 

Civil Revision Petition No. 510 or 1922. 

In this civil revision petition an appli¬ 
cation similar to that made in the second 
appeal which I have just disposed of was 
made for an amendment of the plaint. 
The District Munsif refused amendment 
and on appeal the District Judge held that 
there was no reason to interfere with the 
order of the District Munsif. As I have 
already held that the lower Courts were 
right in the view they have taken of the 
plaintiff’s application. ^ this civil revi¬ 
sion petition fails and is dismissed with 

costs. 

V. N. V. 

2 , K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1633 of 1922. 

July 31.1924. 

Present .•—Mr. Justice Neave. 

JAGANNATH PRASAD and 
OTHERS—Defendants—Appellants 

versus 

JADO RAI—Plaintiff—Respondent. 

Hindu Law—M&J'tgage. by widow—Ne.cessily—Crcdi- 
tor xvhether entitled to personal decree—Execution 
against other properly of last male PfJ!' 

viissible—Civil Procedure Code {Act V of 1.108), 

0 . XXXIV, r.o. , 

Where n creditor lends money to a Hindu "'idou' foi 
lecal necessity and obtains security for his debt in the 
form of a mortgage-bond, he is entitled, "'hero the 
property secured proves insumcient to 
debt, to obtain a decree for the balance of the dfebt 
und^- 0,XXX1V, r. 6 of the O. P. C.. and m execution 
of such decree to attach property belonging to the 

deceased husband of the mortgagor. e a i t ir?. 

Kallit V. Faiyaz AH Khan, 30 A. 394; 5 A. L. J. 397, 
A W N fl9l8l nZaud Dhiraj Stnghv. Manga Ham, 
i: W. N. (18071 09 ; 19 A 3'00; 9 Ind. Dec.(N'.s,) 196, 
dietiogttisiiftth- " ' . 
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Second appeal against a decree of the 
Subordinate Judge, Muzaffarnagar, dated 
the 16th May 1922. 

Mr. P. L. Banerji, for the Appellants. 

Mr. A. P. Dube, for the Respondent. 
JUDGMENT, —The issue remanded to 
the Court below has been decided in the 
affirmative, the learned Subordinate Judge 
holding as the Munsif did before him that 
the loan taken by the ladies was for legal 
necessity. This finding has been challeng¬ 
ed on the grounds that it is based only 
on recitals in the deed itself and because 
no notice was given by the lower Court to 
the respondent to appear on the date fixed 
for determination of the issue. The latter 
ground has not been pressed. As regards 
the former the learned Subordinate Judge 
has considered other evidence which he 
has held to corroborate the recitals in the 
deed and to prove that actually the money 
was applied to the purpose alleged therein. 

AVehave it then that Muscnmnat Katori 
lent money to the widow of Asharfi Lai for 
legal necessity and secured the debt by 
the execution of the mortgage-bond. The 
property secured proving insufficient she 
obtained a decree for the balance ‘ under 
O. XX.XIV, r. 6 and attached the money now 
in suit. 

The lower Appellate Court has held that 
the case is covered by the authority of 
Kallu V. Faiyaz Ali Khan (1). The learn¬ 
ed Counsel for the respondent relies on 
the same ruling and also cites Dhiraj 
Singh v. Manga Ham (2). In both these 
cases, however, there is one important differ¬ 
ence which makes them distinguishable 
from the present case, for in both the debt, 
though for legal necessity, was unsecured. 
In Kallu V. Faiyaz Ali Khan (1), the Court 
remarked at page 398* **AVhen Deokishen 
lent money to Musammat Gaura in 1883 he 
chose to do so on her personal security. 
He did not obtain from her any mortgage 
of her husband’s property. That being so, 
we hold that any decree which he obtained 
on his simple money bond could only 
bind the rights and interests of his debtor 
on whose xjersonal security he had advanc¬ 
ed the money. Musammat Gaura is dead. 
She had only a widow’s estate, and with her 
death the rights and interests in the property 
in suit purchased in execution of the decree 

(1) 30 A. 394; 5 A. L. J. 367; A. W. N. (1908) 173. 

(2) A. W. N. (1897) 69; 19 A.. 300; 9 Ind. Dec. 
CN B.) 196. 
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against her came to an end.” So Ico in 
Dhiraj Singh v. Manga Earn (2), the learned 
Judges say: ”The plaintiff, if he had chosen, 
could,; before lending his money, have 
obtained from the Hindu widow the securi¬ 
ty of the ancestral properly by obtaining 
a mortgage. He did not choose to demand 
a mortgage before advancing his money; 
he accepted the personal liability of the 
widow. He now seeks to get a decree under 
w’hich he can bring to sale the ancestral 
property in the hands of the reversioners. 
He seeks a decree which would bind^ that 
propertj'". In other words, he is seeking a 
decree in this suit, there being no assets of 
the widow in the hands of the reversioners, 
which he could only have obtained if he 
had had a valid charge on the ancestral 
property." Here the facts are precisely the 
opposite. The creditor did obtain a mort¬ 
gage and it is in execution of the decree 
she obtained on that mortgage that she got 
the further decree under O. XXXIV, r, 6 
under which she now seeks to take the money 
in suit. I hold that she is entitled to do so 
and allowing the appeal I restore the decree 
of the First Court. The appellants will 
get their costs throughout including in this 
Court fees on the higher scale. 

Issue remanded to the lower Appellate 
Court:— 

“Was the debt in suit incurred by Mansa 
Devi and Udi for legal necessity or not”? 

z. K. Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 251 of 1922. 

September 16, 1924. 

Present: —Mr. Justice Madhavan Nair. 

ELA GAN— Plai ntipf—Appellant 

versus 

NANJAPPAN AND OTHERS—Defendants 
Nos. 2,4, 5 AND 1— Respondents. 

Landlord and ttnaiU—Consiructioii of deed — Least 
■ — Tenaney-at~will or permanent lease—Void lease, 
acceptance of, by lessee—Implied surrender—Hindis 
Law—Alienation by husband—Confirmation by widofVia 
whether fresh alienation. ^ 

The terms of a ' lease ran as follows “You 
yourselves cultivate this land from this time forward 
until you yourselves give up the same. You ehw* 
plough the esme and rai^e the crops which 7^ 
intend to raise and yourselves shall enjoy both 
varams in the produce got therefrom. You 
deliver yutAa ragi grain to me (by way of reiit>i& 
manner until you deliver possession of the said 1*^ 
to xae. 2£ you do not act in the aboro eaid scanner, if 
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make any delay and you iail to measure ( 7 ut^a 
grain to me on Sivaratri day in any year, I shall take 
possession of my land immediately without obtaining 
your consent and lease out the land for cultivation to 
persons to whom I am pleased to lease out the same:’* 
ifeld, that the intention of the parties was to create 
a permanent lease in favour of the lessees which could 
be put an end to only in one circumstance, viz., the 
non-payment of rent by them and that, the lease could 
not, therefore, be terminated by simply giving a notice 
to quit. [p. 966, col. 1.] 

There is no implied surrender by the acceptance by 
the lessee of any lease which is void or which is void¬ 
able and is in fact avoided. The implied surrender 
is subject to an implied condition that the .surrender 
is to be void if the new lease is matle void. [p. 966, 
col. 2.] 

Dot V. CourUnay, (1848) 116 E. R. 6.'16 at p. 610; 11 Q. 
B. 702; I7L. J. Q. B. 151; 12 Jur. 451; 75 R. R. 600. 
Morrw V. Baron & Co., (1919) A. C. 1 at p. 27; 87 L. J. K. 
B. 145; 118 L. T. 34, and Zick v. London United Train- 
ways, (1906) 2 K. B. 126 at p. 132; 77 L. J. K. B. 942; 
98 L. T. 841; 72 J. P. 257; 24 T. L. R. 577, relied 
on. 

A confirmation bya Hindu widow of a past aliena¬ 
tion by her husband cannot be regarded as a fresh act 
of alienation by her. [ibid.] 

Second appeal against a decree of the 
District Court, Salem, in A. S. No. 37 
of 1916, preferred against that of the 
Court of the District Munsif, Krishnagiri, 
in O. S. No. 451 of 1924. 

Mr. B. Somayya, for the Appellant. 

Mr. T. M. Krishnaswamy Iyer, for the 
Respondents. 

JUDGMENT.— The 3rd defendant, 
father of the 2nd defendant, and father of 
the plaintiff and defendants Nos. 4 and 5 
were three brothers. Plaintiff’s uncle, the 
3rd defendant took a lease of the suit 
land in the year 1878. After the lessor's 
death the 3rd defendant and the 4th 
defendant took a lease of the same land 
from the lessor's widow in the year 1897. 
After the death of the widow, the rever¬ 
sioner who is the 1st defendant collected 
the rents for some years and then sold 
hia rights as landlord of the suit land to 
the plaintiff. The plaintiff, then determin¬ 
ed the tenancy as if it was a tenancy-at- 
will, but the lessees who were his own 
relations declined to quit. The plaintiff 
accordingly sued to recover the land 
together with mesne profits and damages. 
The suit was decreed to him but 
without damages by the District Munsif, 
but this decree was set aside and the suit 
was dismissed with costs by the District 
•Tudge. This second appeal has been filed 
hy the plaintiff's legal repre.sentative against 

the decree of the District Judge dismiss¬ 
ing the suit. 
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The District Judge held, (a), that the 
later lease Ex. I, dated 1897, was not 
merely a tenancy-at-will but one under 
which the lessees could hold on so long 
as they paid the rent, (6) that it was a 
mere confirmation of Ek. Ill the granting 
of which was witliin the powers of a 
Hindu widow, and (c) that the lease was 
forfeited by the lessees on account of non¬ 
payment of rent. He, however, held that 
in the circumstances of the case the lessees 
■were entitled to be relieved against for¬ 
feiture. These various findings of the 
District Judge liave been vigorously 
attaked here in second appeal. 

It has been argued on belialf of the 
appellant that E.\. I is merely a tenancy- 
at-will which the landlord could put an 
end to at any time he likes, that, if it 
is construed as anything more than a 
tenanc 3 ^-at-will, then the taking of it by 
defendants Nos. 3 and 4 implied a surren¬ 
der of the old lease by the lessees and 
the creation of a new permanent lease 
which it is incompetent for a Hindu 
widow to grant, that at any rate the lease 
was forfeited by non-payment of rent and 
that the District Judge was wrong in 
relieving against forfeiture in the circum¬ 
stances of the case. If any of these con¬ 
tentions are upheld in appellant’s favour, 
he is entitled to succeed in second appeal. 
I will now proceed to deal with each one 
of these contentions. 

E.xhibit I runs in these terms: *'Patta for 
gutha lease dated 13th March 1897 executed 
and given in favour of defendants Nos. 3 
and 4 by Anantabattu’s wife Achamma. 
* * * * * you shall yourselves culti¬ 
vate this inam dry land from this time 
forwards until you yourselves give up 
the same, you shall plough the same and 
raise the crops w'hich j'ou intend to raise 
and yourselves shall enjoy both the varama 
in the produce therefrom. * * you should 
deliver gutha ragi grain to me (by way 
of rent) in this manner until you deliver 
possession of the said land to me. ♦ * * 

If you do notact in the above said manner, 
if you make any delay and if you fail to 
measure gutha grain to me on sivaratri 
day in any year, I shall take possession 
of my land immediately without obtaining 
your consent and lease out the land for 
cultivation to persons to whom I am 
pleased to lease out the same. This is 
the gutha lease patta executed and given 
with my consent. Achamma." Reading 
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the document as a whole, it seems to me 
tliat Ex. 1 does not evidence atenancy-at- 
wili; but, on ihe other hand, the intention 
oi llie parlies seems to have been to create 
v hat may be called a jiermanent lease in 
favour of the lessees ■which could be put 
an end to only in one circumstance, viz.^ 
the non-payment of rent by them. If so, 
the lease cannot be said to have been 
terminated by simply giving a notice to 
quit. 

The next argument that Ex. I implies a 
surrender of the old lease and the crea¬ 
tion of a new one by the widow is a little 
more difficult to deal with. It is pointed 
out that the circumstances in which the 
new lease was taken show that Ex. I 
must be considered to be a new lease and 
this, partaking of the nature of a perma¬ 
nent lease, is one which a Hindu widow 
cannot grant. Even otherwise, it is argued 
that since Ex. Ill is inadmissible in 
evidence, Ex. I is the only lease we have 
to deal with and is, therefore, certainly 
a new one. In my opinion, the circum¬ 
stances of the case do not show that Ex. I 
is a new lease granted by the widow. 
As regards the circumstances, what is 
emphasised is this, namely, that the original 
lease was taken by the 3rd defendant 
while Ex. I was taken by defendants Nos. 3 
and 4 which fact, it is suggested, will 
show that the new lease must be con¬ 
sidered to be a fresh one. It may be 
mentioned here that except in this one 
single circumstance both the leases are 
absolutely identical in their terms; and 
this circumstance which is now emphasised 
does not mean much in view of the fact 
that the 3rd defendant in whose name 
the first lease was taken was considered 
as the manager of the family. The 4th 
defendant who is D. AV. No. 1 says that 
Kempe Gowdu, the 3rd defendant is Ejaman 
There is an utter lack of evidence on the 
plaintiff's side to show that the lease was 
taken in favour of the lessees individually 
In this view, the lessees must be con¬ 
sidered to have been taken for the family 
on both the occasions, and the fact that 
the 4th defendant's name is added to 
the second lease cannot in any way 
support the argument that the second 
lease is a new one. In view of the de- 
cision in Ramaswamy AyyavT. Thirupatki 
Na\k (1), I must hold that Ex. IIJ is ad- 
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missible in evidence. It, therefore, follows 
that there is no substance in the argu¬ 
ment that Ex. I is to be considered as a 
new lease granted by the widow. 

Further, it appears to me that in^ a 
case of this kind, there can be no implied 
surrender at all. As regards the implied 
surrender, the law is thus slated in 
Halsbury's Laws of England ^ Vol. 18, 
page 54*9, para. 1061 : “There is no im¬ 
plied surrender by the acceptance by 
the lessees of any lease which is void or 
which is voidable and is in fact avoided., 
and in the note it is stated that “the 
implied surrender is subject to an implied 
condition that the surrender is to be void 

if the new lease is made void." See Doe v. 
Courtenay (2)and also v. Baron & Co. 

(3) and Zick v. London United Tramivays 
U). Accepting this view of law, if the 
lease by the widow' is made void in thie 
case, then certainly the prior lease will 
at once come into force. I, therefore, think 
that Ex. I does not imply a surrender of 
the old lease and a creation of a new one. 
On the other hand, the circumstances show 
that it is to be considered as a confirmar 
tion of the old lease. As observed by the 
District Judge, the parties might have 
thought that a registered document is 
always safer than an unregistered one. 

A confirmation by a widow of a past 
alienation by her husband is no aliena¬ 
tion by her. The argument that Ex. I is 
a new lease which a widow is not com¬ 
petent to grant, therefore, cannot avail the 

appellant. ^ 

The next question to be considered is 
whether there has been a forfeiture of the 
lease on account of the non-payment of 
rent. The queslion is dealt wdlh by the 
learned District Judge in para. 14 of his 
judgment. It is tiue that the respondents 
did not pay to the plaintiff rent due for 
1913 and 1914, but they made a tpder 
in November 1913 after the institution of 
of this suit. It seems to me that the 
reason for the non-payment of rent was 
the fact that the plaintiff himself pur¬ 
chased the landlord’s rights in the year 
1912; and there seems to have been trouble 
between the parties as to the amount of 
rent payable to the plaintiff who himself 

(2) (1848) 116 E. R. 636 at p. 610; 11 Q. B. 702; 17 L- 
J. Q. B. 151; 12 Jur. 454; 75 R. R. COO. 

(3) (1918) A. C 1 at p. 27; 87 L. J. K. B. 145; 118 L. 

T ^ 

*(4) aCC8) 2K.B 126 at'p. 132; 77 L. J. K. B. 012; 

£6 L. T. f 41! 72 J. . 257: 24 T. L. R. 577. 
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was a joint lessee prior to his purchase. 
The plea for non-payment in 1913 is that 
it was the plaintilf’s duty to contribute 
his share of the rent to liimself. The same 
plea is made for 1914 1 agree with tlie 

District Judge that there was no justifica- 
tion for the non-payment of rent by the 
respondents; but, in the circumstances of 
the case, I agree with him that the 
forfeiture should be relieved against. The 
lease was held l)y the lessees on belialf 
of the joint family. While so, one of llie 
members purchased tlie landlord's right. 
The first failure to pay rent was on account 
of the fight between tlie brothers as regards 
the contribution of the plaintiff's share. 
By the time the failure for the second 
time happened, the tenant's right had l>eeii 
denied by the landlord; and, as pointed 
out above, a tender also was made by the 
lessees. Under these circumstances, I can¬ 
not say that the relief against forfeiture 
was wrongly granted to the lessees in this 
case. The parties are all members of the 
same family and are related to each other. 
In this view it is not necessary to consuler 
the argument of the respondent that there 
was no forfeiture. 

I dismiss the second appeal with costs. 

V. N. V. 

Z. K. appeal dismissed. 
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Appeal against a decree of the Second 
Additional District Judge, Lucknow, dated 
the 8th September 1923, confirming that 
of the Suborditiate Judge, Unao, dated the 
28th March 1922. 

Messrs. Xiamnt UlUih and Ali Mohamynad, 
ior llie Appellants. 

.Mr. Pniq Xarain, for the Ih.'spondent. 

JUDGMENT,—This is tlie defendants’ 
ap])eal. It arises out of a suit for possession 
of several parcels of immoveable property, 
the details of which were given in a list 
attached to tlie plaint. To elucidate the 
facts of this case a short pedigree may be 
given at the outset of this judgment. 

DIWAN 


r" 

Jauri Shankar = 
lusammat iilithana 

I 

tarn Bhukban, 
Maintiff. 


Raijiuith = 
Miisammat Sitala, 
defendant No. 1. 


ri Kialian. Ram Ratan. 


I 


Musammat Jagrann -= 
Sheo Pulare. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Second Civil Appeal No. 365 of 1923. 

December 16, 1924. 

Present: —Mr. Wazir Hasan, A. J. C. 

Musammat SITALA and another— 
Defendants—Appellants 
versus 

RAM BHUKHAN— Plaintiff- 

Respondent. 

Appeal, saconi—Inferences of fact from document 
tary evidence, whether can be qxieHioned—Documents 
not mentioned in judjmsnt of lower Appellate Court, 
whether ignored. , 

Tho mere fact that some of the documents which 
constitute the evidence in the case have not been 
8p3cifically referred to in its judgment by the lower 
Appellate Court does not indic.itc that the documents 
have not been considered by that Court, [p. 9G8, 
col. 1.] 

Inferences of fact drawm from documentary e^ inenco 
on the record are not open to question in 8.iCona 
appeal merely on the ground that if the 
socond appeal had considered the clocn:ri'‘nts I. it 
would have arrived at conclusions different frmii ^ 

arrived at by tlio lower Appellate Court, [p. 9Go, col. 2.J 


The substance of the plaintiff's case is 
that the property in suit is the joint family 
property of his and his cousin, Ram Ratan, 
that he succeeded to tho wliole of it on the 
death of Ram Ratan by survivorship and 
that the possession of Musammat Sitala, 
mother and Mttsammat Jagrana sister of 
Ram Ratan and their transferees was 
unlawful. The plaintiff is a minor and has 
brought this suit under the guardianship 
of his mother. Ram Ratan died on the 
24th October 1924. On the 15th of the 
same month lie had executed a Will, the 
genuineness of which is now accepted by 
both sides. By this Will Ram Ratan pur¬ 
ported to dispose of the property in suit 
which he described as liis in favour of his 
mother and sister. The only defence, with 
which I am now concerned, was that 
Baijnath, father of Ram Ratan, had separat¬ 
ed from his brother, Gauri Shanker, fatlier 
of the plaintiff, about 31 years ago. The 
issue which arose on the pleadings was 



t)Cv^ SITALA V. RAM 

therefore, a siinple one as to -whether the 
alleged separation was proved or not. On 
a careful consideration of the entire evi¬ 
dence on the recoid both the Courts below 
have found tliat the plea of separation was 
not established. On the face of it the 
finding is one of fact hut it was c-hallenged 
on two grounds; 1. That the lower Appel¬ 
late Court has failed to consider the evi¬ 
dential eifect of certain important docu¬ 
ments and drew wrong inferences from 
others; and (2) that certain events of the 
year 1899 and also the fact of Ram Ratan 
having made the Will of the 15th October 
19M constitute separation in the eyes of 
the law. 

The second ground may be disposed of 
in a few words. The defendants definitely 
pleaded the case of separation in para. 9 
of their written statement. The allega¬ 
tion made in that paragra[)h makes the 
alleged separation to have taken place 31 
years ago. In para. 26 of the written 
statement it was admitted that when Diwan 
died his two sons, Baijnath and Gauri 
Shankar, constituted a joint family and 
were in possession of the ancestral pro¬ 
perly. No partition subsequent to the one 
set forth in para. 9 was ever relied 
upon hy the defendants as a plea in defence. 

I agree with the respondent’s learned 
Pleader s argument that the case of sepa¬ 
ration in 1899 or by the effect of the Will of 
1914 was sprung upon them as a surprise, a 
case which they were never called upon to 
meet. On a careful perusal of the record 
I find no trace of it anywhere until we 
come to the grounds of appeal filed in this 
Court. I, therefore, decline to entertain the 
second ground directed against the decree 
of the Court below. 

As regards the first ground, the only 
matter that I find is that some of the docu¬ 
ments to which my attention was drawn by 
the learned Advocate for the appellants are 
not specifically mentioned in the judgment 
of the lower Appellate Court. But from 
that omission I am unable to draw the 
conclusion that they were not considered. 
Every one of the documents is categorically 
stated and discussed in the judgment of 
the Court of first instance and it is unlikely 
that the appellant’s Counsel in the lower 
Appellate Court forgot to place any doc\x-= 
ment on which he intended to rely in 
support of his client’s case before that 
Court. Indeed the judgment of the Court 
has in it the following observation:—“The 
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learned Pleader for the appellant took me 
through the whole of the documentary 
evidence and the important portions of the 
oral evidence. I also listened to the able 
arguments advanced on behalf of the 
plaintiff-respondent and after going through 
the whole of the evidence I am of opinion 
that the conclusions arrived at hy the 
Court beloxv were correct and its findings 
are not open to exception.” As regards the 
inferences which the learned Advocate 
characterises as wrong it is not claimed 
that any of the documents upon which 
reliance is placed in support of the defend¬ 
ant’s case constitute conclusive evidence 
of the fact of separation. All those docu¬ 
ments are merely pieces of evidence. It 
may be that some of the inferences drawn 
by the lower Appellate Court from those 
documents or from some of them would 
not have been drawn by me if I were 
sitting as a Court of Trial or as a Court of 
First Appeal but that fact does not in the 
least derogate from the conclusive character 
of the finding of the lower Appellate Court. 
The decision of my learned brother, Mr. 
Dalai, J. C., in Bindeshri v. Sheo Ratan 
Pande (1) clearly supports the conclusion 
at which I have reached and that decision 
is based on the Priv}*- Council judgment in 
the case of LachmanLalv. Kanhaya Lai (2). 
It may further be observed that the 
inferences which the Court below has 
drawn from the documentary evidence on 
the record are inferences of facts and not of 
law. The finding is, therefore, binding on 
me in second appeal. In the course of the 
arguments the learned Counsel for the 
app.ellants drew my attention to the 
observation of Lord Buckmaster in the cose 
of Jagdaviha Kumari v. W’a^^r Narain 
Singh (3) to be found at page 3i?4* of that 
report. “Now, the facts upon which this 
alleged separation is based have been con¬ 
currently found by the two Courts, and are 
no longer the subject of dispute. The 
argument, properly open to the appellant, 
is not upon the facts themselves, but that 
these facts, when accepted, do establish 
separation.” His Lordship then proceeds 

(1) 74 Ind. Css. 811; 9 0 & A. L. R. 443; (1924; A. I. 
R. (O.) 185. 

(2) 22 C. GD9: 22 I. A. 51; 6 Sar. P. C. J. 558: 11 Ind. 
Dec. (N. s.) 405 (P. C.). 

(3j 77 Ind. Cas. 1U41; 2 Pat. 319; (1923) A. I. B. 
{P. C.) .59; 44 AI. L. J. 503; 37 C. L. J. 287; 32 M. L. T. 
157: 4 P. L. T. 319; 25 Bom. L. R. 676; 18 L. W. 555; 28 
C. W. N. 98; (1923) M. W. N. 460; 50 I. A. 1 (P. C.\ 

~ •Pa^e of 2“ PatT— [fid.] ^ 
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to give a narrative of the facts found and 
lays down the principle embodying the con¬ 
ditions which effect separation in the Hindu 
Law and finally observes:—‘'In this case 
these conditions are lacking, and their 
Lordships are imable to think that there 
has been any misapplication of the princi¬ 
ples of law which regulate this question, 
and the findings of fact are sufficient to 
defeat the appellant's claim." My answer 
to the appellants’argument in the present 
case is the same. 

The appeal, therefore, fails and is clis- 
Ihissed with costs. 


z. K. 


Appeal dismissed. 


MADRAS HIGH COURT. 

Original Side Appeal No. 61 of 1923. 

September 12, 1924. 

Present.—Mr. Charles Gordon Spencer, 
Officiating Chief Justice, and 
Mr. Justice Srinivasa Iyengar. 

The madras & SOUTHERN 
MAHARATTA RAILWAY COMPANY, 
Limited—Defendant—Appellant 


versus 

JAYAMMAL— Plaintiff- 
Respondent. 

Negligence—Accident-Child crossing raxlway Itneat 
unauthorised place—Froxunale cause, what is Invita¬ 
tion, allurement and trap—Suit for damages Contri¬ 
butory negligence. 

Plaintiff, a little girl of 7 years of age. was i^n 
over by a locomotive engine while she was crossing 
the railway line in broad daylight, and lost her rign 
arm and right leg. There was no crossing at the 
point but it was found that people living m the 
neighbourhood wore in the habit of crossing t 
railway line at the point where the accident happenea. 
There was nothing to show that it was , 

bring the engine to a dead stop as soon as the chiia 
was noticed crossing the lino. In a suit for damage 

against the Kailway Company: 

Held, that the pro.xiinate cause of the accident 
that the plaintiff stepped on the Railway line m fi’ont 
of a moving engine and was guilty of negligence in 
not keeping a sharper lookout for passing trains when 
she was crossing the line at an iinauthorisea p 
of crossing and the accident being thus due to ' 
^ 8 want of care, the suit must fail, [p- col. J.j 


PcT Spencer, Ojfg.C. J .—Persons who cross an open 
railway line at an unrecognised crossing do so at 
their own p^ril. The plainiff, if not a tiespasser, was 
at tlie most a licensee, and, where a licensee is con- 
cerned, the owner <-£ the premises is not liable for 
damage caused by the negligence of the licensee, 
provided that he does not place any trap in the way 
of those who come up on the premises. In the 
present case there was no trap, no allurement and no 
invitation. The existence of a short cut cannot itself 
be treated as an allurement, nor does the failure of 
the Railway Company to jirevent passengers from 
cro.ssing the line at the point of accident amount to 
an invitation or allurement either to adults or chil¬ 
dren to cross the railway line without proper circum¬ 
spection. [p. 071, col. l.j 

It is the party who is last negligent who is made 
responsible for an accident arising from the negli¬ 
gence of both parties, [p. 972, col. 1.] 

Per Srinivasa jyengar, ./.--Negligence is the 
failure to exercise proper care. But what is proper 
care depends on the time, place and circumstar.ee. 
Whether any particular act nr omission constitutes 
negligence would have to be decided having regard 
to the person injured, the manner in which the injury 
was occasioned and the time, place and circumstance 
in each case. [p. 074, col. 1.] 

The theory of contributory negligence is not a 
special or separate branch of the law, nor is the 
theory which relale.s to what may be called the further 
or secondary negligence of the defendant. Tliey are 
all but different aspects of the one sole question in 
the case “what was the proximate or effective cause 
of the accident?" If the defendant was negligent, 
still if the plaintiff could have by the use of ordii.ary 
prudence avoided the accident, the plaintiff is held 
not entitled to recover, not because he was also 
negligent but only because the jjroximate cause of the 
accident should lie held in such cases to have been 
not the primary negligence of the defendant but 
really the negligence on the part of the plaintiff which 
was what largely contributed to the result. Similarly 
if in spite of the negligence of the plaintiff the de¬ 
fendant could, even then, by the e.xercise of ordinary 
care have avoided the accident and injury, the 
plaintiff is held entitled to recover not because he 
was not negligent but only because the negligence 
that proximately caused the injury was the negligence 
not of the plaintiff but of the defendant, [p. 976, 
col. I.] 

Appeal from the judgment of Mr. Justice 
Coutts-Trotter, in Civil Suit No. 465 of 1922, 
dated the 20lh of April 1923, and printed 
as 76 Ind. Cas. 992. 

Mr. Vere Mockett instructed by Messrs. 
King and PatHdge, for the Appellants. 

Messrs. Nugent Grant and T. S. Rama- 
sami Iyer, for the Respondent. 

JUDGMENT. 

Spenc©!?, Offff. C. J. The plaint¬ 
iff-respondent is a little girl of seven years 
of age who was lun over by a locomotive 
engine at Wallajah Road Railway Station 
and lost her right arm and her right leg. 
She has been awarded Rs. 3,500 damages 
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^and costs in the Court of first instance 
by Cout^3“Trottel^ J. The Railway Com¬ 
pany has appealed. 

The facts are clear, that the plaintiff, who 
lived witli lier father in the villasce of 
Atnirmr a-ljoining Wallajah Road Station, 
crossed the line in order to go to her grand¬ 
mother’s house and that she was returning 
with a basket full of grass when she was 
knocked down by the engine of the Ranipet 
train which had left its carriages standing 
by the platform after uncoupling and had 
gone up the line eastwards, tender foremost, 
to the points, then reversed and was running 
down, head foremost along the loop line 
towards the engine shed, where it had to 
Avater Avhen the accident happened. The 
plaintiff herself states that on her way home 
she crossed by the Avay leading from the 
wicket gate near the Assistant Station 
Master’s house, the Engine ran over her, 
and she was injured. Of her 4th and 5th 
witnesvses, who are merchants professing 
to have been eye-witnesses of the accident, 
P. W. No. 4 states: “The girl came Avith a 
basket of grass on her head and entered the 
gate and Avas AA^alking towards the Avest. 
She had to pass along the line a little to 
reach the Station platform and then go to 
her village. When she put her leg on the 
line the accident happened." P. W. No. 5 
states: “The girl Avith a basket full of grass 
over her head entered the gate and turned 
towards the Avest. She went and then turn¬ 
ed to the north, to go to the big platform 
Avhich Avas sloping. The engine came and 
she AA'as run over." The engine driver, D. 
W. No. 2, was standing outlie right hand 
side of the engine and driving it. He, 
theiefore, did not see tlie child before the 
accident happened. D. W. No. 4, a fireman 
on the engine, was standing on the left 
liand side and suddenly saw the child at 
a distance of four or five feet from the 
engine. The fact that the child’s right 
arm and right leg AA-ere run over by Tiie 
engine wheels makes it jirobable that she 
AA'as knocked doAvn just as she was step¬ 
ping on to the line from the south and that 
she was hit on the right side of the engine. 
This accords with the statements of the 
eye-witnesses who profess to have seen the 
accident and with her own account. There 
is evidence that people living in the neigh¬ 
bourhood Avere in the habit of crossing the 
Kaihvay line first over the overliridge and 
then from the platform crossing the station- 
yara m a direction Avhich led to a wicket 
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gate beside the Assistant Station Master’s 
house. There is no evidence that there Avas 
a Avorn footpath in this direction, but there 
is no reason to doubt the statements of the 
Avitnesses that this short cut AA'as being used. 
The driver of the engine and a fireman, (L). 
W. No. 4) stated that thcAvhistle was blown 
Avhen the engine was uncoupled from the 
train and again AA'hen it started doAvn the 
loop line to go Avestwards. The plaintiff 
said that no whistle was blown. P. W. No. 
3, the Branch Post Master, says that no 
warning AA'as given. The next witness was 
not asked. The 5th witness says he did 
not hear any whistle. The fcStation Master 
1). W. No. 5 does not remember whether 
it was bloAvn. The learned Judge rightly 
observed that the Avitnesscs cannot be ex¬ 
pected to be able to speak from memory 
as to whether the usual formality of blow¬ 
ing the whistle Avas observed on that day 
unless there was something to call their 
attention tp the fact. 

The existence of a wicket gate, close to 
the Assistant Station Master’s house has 
been made much of. There is a notice 
board, Avarning persons not to use that 
crossing but Avhether it was in existence 
before the accident happened has been 
questioned. I do not consider that the exist¬ 
ence of the Avicket gate is a material cir¬ 
cumstance in the case. Even if it had 
been kept locked^ as suggested by the 
learned Judge in the Court below, it AA'Ould 
have been easy for children like the plaint¬ 
iff to ha\'e slipped through the Avire fenc¬ 
ing that enclosed the station j'ard. 

On the evidence I find that the proximate 
cause, the causa causans as it is called, 
of the accident was that the plaintiff step¬ 
ped on the Railway line in front of a mov¬ 
ing engine and that she was guilty of 
negligence in not keeping a sharper lookout 
for passing trains, when she was crossing 
the line at an unauthorised place of cross¬ 
ing. As she was carrying a load of grass 
on her head, it is likely that she could not 
readily turn her head to the right and left 
and look up and down the line and see if 
anything was coming. Though she was 
capable of appreciating danger and was 
old enough to have a sense of circumspec¬ 
tion, she did not use it, owing to the heed¬ 
lessness of youth, or the burden on her 
head. The accident happened in broad day¬ 
light. The engine Avas an obvious danger 
capable of being perceived even by a child 
of tender years. She must have seen the 
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train, standing by the platform without its 
engine if she had looked in front of her. 
The fact that the engine had gone to the 
east was no guarantee that it would not 
return along the line which she was about 
to cross. Tiie danger of being run over 
by a passing engine when crossing the Kail- 
way lines imposes a necessity for the ut¬ 
most caution, on all persons walking on or 
near the track. Persons who cross an open 
railway line at an unrecognised crossing do 
so at their own peril. The plaintilT, if not 
a trespasser, was at the most a licensee, and, 
where a licensee is concerned, the owner 
of the premises is not liable for damage 
caused by the negligence of the licensee, pro¬ 
vided that he does not place any trap in 
the way of those who come up on his pre¬ 
mises. In the present case there was no 
trap, no allurement and no invitation. It 
has been suggested that leaving the wicket 
gate unlocked was an invitation to people 
wanting to go to the other side of the line, 
to take the short cut instead of crossing 
by the level crossing further down on the 
east and west. The learned Judge in the 
lower Court held that this short cut was 
not an '‘allurement" in the sense in whicii 
the phrase has been used in reported cases, 
where negligence has been alleged. I have 
no doubt that the existence of a short cut 
cannot itself be treated as an allurement. 
Otherwise, people might make short cut 
across the railway Uneat any point, and the 
Railway would ahvays be liable for accidents 
occurring to persons using the short cuts, 
and no measure to prevent such accident 
would be effective, short of guarding the line 
at short intervals for its entire length, or 
putting up some impassable barrier. In 
Coofcc’scase [Coo/cev. MidlandGreat 
Railway of Ireland (l)J it was not the gap 
into the hedge but the turntable whicIi 
was the allurement, as it was used by the 
youth of Navan as a kind of glorified merry- 
go-round {vide Lord Macnaghten’s judg¬ 
ment). 

The decision of this case in favour of the 
plaintiff seems to be based upon two 
errors. In the first place, the learned 
Judge thought that, if a proper lookout 
had been kept on the left side of the engine, 
this accident could have been avoided, 
either by blowing the whistle again, or by 
stopping the engine as soon as it got near 
the child. Secondly, the learned Judge 

^ (1) (1900) A. C. 229; 78 L. J. P. C. 76; 100 L. T. 
626; 53 S. J. 319; 25 T. L. R. 375. 


was of opinion that what would be merely 
negligence in the case of an adult, in the 
case of children miglit be regarded as a 
trap and that the conduct of the Kaihvay 
Officials was negligent in inviting children 
to cross lines of Railway over whicii the 
Company's trains run. 

On the first point tliere is no evidence 
in this case as to tlie distance within which 
an engine going at between five and ten 
miles an hour could have been brought to 
a standstill. The fireman, D. W, No. 3, first 
saw the child when she was four or five 
feet off. It is not likely that the engine 
could have been stopped witiiin tiie dis¬ 
tance. Unlike a motorcar, the course of a 
train cannot he altered to avoid running 
over pedesirains. Nor has it liecn proved 
that a proper lookout was not kept by the 
engine driver who was on the riglit side of 
the engine. 

The respondent’s Pleader argues tliat the 
engine driver knowing that the track be¬ 
tween the wicket gate and tJie platform 
was being used by the public, should have 
kept a special look-out when tiiey came near 
that spot. In Davy v. London and Sonth 
Western Railway Co. (2) (a most instructive 
case) Brett, M. R. laid down tlie law tlms, in 
a case where the plaintiff claimed damages 
from a Railway Company for negligence. 
He said: “In such an action as tJiis, the 
burden of proof lies entirely upon the plaint¬ 
iff. There are two things for him to estab¬ 
lish, one is affirmative and the other negative. 
It is for the plaintiff to show that the 
accident wliich liappened to him was caused 
by a negligent act of the defendants, or of 
those for whose negligent acts the cle- 
fendant.s are lialile, and that tliat accident 
was produced as between liim and the 
defendants solely by the defendants’ 
negligence in this sense, that he liimself 
was not guilty of any negligence which 

contributed to the accident,.yet if the 

plaintiff also was guilty of negligence which 
contributed to the accident so that the 
accident was the result of the joint negli¬ 
gence of the plaintiff and of iJie defendants, 
then the plaintiff cannot recover, it being 
understood that, if the defendant’s servants 
could by reasonable care have avoided injui- 
ing the plaintiff, although he was negligent, 
then the negligence of the plaintiff would 
not contribute to the accident,” 

(2) (1883) 12 Q. B. D. 70; 53 L. J, Q. B 58; 19 L 
T. 739. 
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This imposes a duty upon defendants to 
do all in their power, to avoid an accident 
in cases where one is imminent owing to 
the negligence of the plaintiff. This point 
is well brought out in the judgments of 
the Court of Appeal in Gaffney v. Dublin 
United Tramways Co. (3). In other words 
it is the party who is last negligent who is 
made responsible for an accident arising 
from the negligence of both parties. 

In Davy's case Bowen, L. J., observ- 

—“it wasbroad day—light, and as soon as 
he had entered the wicket gate—Had he been 
a sensible man, he would have looked up 
and down the line to see if there was a train 
coming either way. A train was, in fact, so 
close to him that he was only able to cross 
fifteen feet before he found himself between 
its buffers, and yet he never took the trouble 
to look and see if the train was coming. 
Now is it open to any reasonable mind to 
draw the inference that that accident was 
caused by anything except the gross 
negligence of the man who never looked 
at a train which w'as within a few feet of 
him ? ” 

It seems to me that every reasonable 
mind, which has before it the facts of the 
present case must agree that it was the 
gross negligence of the plaintiff which led 
her to step on the permanent way in front 
of an approaching engine, without first 
assuring herself by looking to the right 
and ihe left that there w'as no possibility of 
being run over. 

The facts of the present case do not 
support the inference that the Railway 
Company’s servants were negligent. Sup¬ 
posing the driver had seen the plaintiff 
coming from the wicket gate, towards the 
line, there was no reason for him to anti¬ 
cipate that she would attempt the very 
rash act of crossing in front of the engine. 
Every day drivers of cars and carriages 
seeing foot passengers on the public road 
proceed on the assumption that they will 
act rationally and not commit the im¬ 
prudence of running in front of a car or 
carriage. It would not be reasonable to 
compel drivers to form a mental estimate 
as to the age and capacity of taking care 
of themselves of every one of the pedes- 
trains that they may meet in their way 
through traffic and to adjust their speed 
accordingly, though they would naturally 
proceed slowly‘past a school or play-ground 

(3) (1916) 2 It. E. 472. 


where children are likely to congregate, as 
children are notoriously careless owing to 
their inexperience. 

In Burchell v. Hickisson (4) an action was 
brought on account of damage sustained 
by a boy of four years of age who fell 
through a gap in railings leading up steps 
to a house. It was held that there was no 
invitation to a person of the plaintiff s age 
to use those steps unless he was in charge 
of some elder person who could take care 
of him, and if he was in charge of others, 
tlien there was no concealed danger. This 
gave rise to a dilemma, Coutts-Trotter, J., 
seems to have been of opinion that this 
case decided in 1880 no longer represented 
sound law and that it had been exploded 
by the decision of the House of Lords in 
Cooke V. Midland Great Westerm Railway 
of Ireland (1). That was a case of a turn¬ 
table, which formed a great attraction to 
children living in the neighbourhood to play 
with. But it was a dangerous object when 
unlocked because, if used without care, it 
was liable to crush the user as it did to the 
hoy Cooke. In. Jenkins v. Great W^esterm 
Railway (5) a child of two and a half years 
was run over by an express train having got 
on the main line and it Avas held by the learn¬ 
ed Judges that there was no invitation to 
trespass on the main line of the Railway 
although the children had been allowed to 
play on a pile of sleepers close to dwell¬ 
ing houses on the side of the line. The 
sleepers had not been properly fenced off 
so as to prevent children coming and play¬ 
ing upon them, and therefore, it was^ held 
that they were licensees so far as the timber 
pile existed, hut there was no invitation or 
leave to go on to the main line where the 
accident took place. It was considered that 
to hold that there was an invitation to 
cross the Railway line would be an undue 
extension of the doctrine in Cooke's case 
(1) the ground of that decision being that 
there was leave and license to play with a 
turntable which Avas a dangerous machine 
and that it was because the person injured 
availed himself of that leave and license he 
■was injured. If the Railway staff had left 
an unattended locomotive Avith steam up¬ 
standing in the station yard for boys to 
play with, I have no doubt that that would 
haveconstituted an allurement and the Com¬ 
pany would have been responsible for the 

(4) (1881) 50 U J. Q. B. 101. 

(5) (1912) 1 K. B. 525; 81 L, J. K. B. 378; 105 L. 

T. 882. - » 
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consequences. But I cannot agree that the 
failure of the Railway Company to prevent 
passengers from crossing the line through the 
■wicket gate, opposite to the platform at the 
Wallajah Road Station was an invitation or 
allurement either to adults or children, to 
cross the railway lines without proper 
circumspection. In Fairmanv. Perpetual 
Investment Building Society (6) the 
House of Lords recently approved of 
the decision of the Court of Appeal in 
Latham v. Johnson (7) as containing a 
concise and accurate expression of well 
known principles of law. In the later deci¬ 
sion Burchell v. HickissoJi (4) and Lowery 
V. Walker (^) are referred to as still being 
good law. Latham was a child hurt by play¬ 
ing with paving stones on unfenced waste 
land. As there was no allurement, nor trap, 
nor invitation nor dangerous object, it was 
held that the defendants were not liable 
for the injuries caused to the plaintiffs 
hand. 

The case of Glasgow Corporation v. Taylor 
(9) where a child of tender years was at¬ 
tracted by belladonna berries grown in a 
public garden which were a danger to 
young children unable to take care of them¬ 
selves, within the knowledge of those who 
put such plants in a public place, and the 
case ot Lowery v Walker (8) where a savage 
horse was placed in a field over w'hich the 
public had a license to walk are easily dis¬ 
tinguishable both from the facts in the 
Cooke's case (1) and from the facts of the pre¬ 
sent case, the former being a case of a trap 
and allurement to children using a public 
right and the second being a dangerous 
thing placed in the way of licensees, who 
did not know it to be dangerous as horses 
in general are not dangerous animals. 
The distinction between those cases and 
the present is that the plaintiff in the pre¬ 
sent case was not using a right of way 
across the rails, w’hen she was injured and 
that everybody knows an engine to be likely 
to hurt those w’ho come in contact with it. 


(6) (1923) A. C. 74 at p. 80; 92 L. J. K. B. 50; I2t 

L. T. 386; 87 J. P. 21; 39 T. L. R. 54. 

(7) (1913) 1 K. B. 398 at p. 408; 82 L. J. K. B. 2o8i 

108 L. T. 4; 77 J. P. 137; 57 S. J. 127; 29 T. b. R 

124. 

(8) (1911) A. C. 10; 80 L. J. K. B. 138; 103 b. T, 
674; 55 S. J..62; 27 T. b. R. 83. 

, (9) (1922) 1 A. 0. 44; 91 b. J. P. C. 49; (1922) fa. C 
. h 126 b. T. 262; 86 J. P. 89; 20 b. G. R. 205; 38 % 

U Jt. 102. 


In Hughes v. Macfie (10) where a boy of 
tender age meddled with the flap of a cellar 
which was placed so as to lean almost 
upright against a wall, judgment was given 
for the defendants although it was slated 
that, if an adult passer by had accidently 
and without carelessness pulled the flap 
over and been hurt, he might have success¬ 
fully maintained an action for damages 
arising through ueligence to which he did 
not contribute. 

In Singleton V. Eastern Counties Railway 
Co. (U) w'here a child of three and a half 
years who got on to a parapet of a bridge 
and had his leg cutoff by a passing train, 
the action was dismissed, in spite of the 
fact that the driver made no attempt to 
stop tlie train as it was held that the plaint¬ 
iff was wrongfully upon the Railway, and 
though he was only a child of tender age, 
the accident must have been due to his 
negligence or the negligence of his parents 
and through no fault of the Railway Com¬ 
pany. 

On the finding that the accident was 
due to the plaintiff's want of care and that 
the Railway Company and their Officials 
were not guilty of negligence, the appeal 
must be allowed and the suit dismissed. 
Under the circumstances the parties will 
bear their own costs. 

While absolving the Railway Company 
from all legal liability for this sad accident, 
I consider that the pitiable plight of this 
unfortunate girl, mutilated by collision 
with one of the Company’s engines deserves 
the sympathetic consideration of the Agent 
of the Company and I rejoice to hear from 
the appellant’s Counsel Mr. Mocket that 
the Company have decided to give her 
some form of compassionate pension or a 
gratuity of a substantial amount. 

Srinivasa Iyengar, J.—This is a 
most unfortunate case, for the neces¬ 
sary result of the conclusions I have 
felt bound to arrive at, on the ques¬ 
tions of fact and law argued before us 
in this appeal, would be to deprive a 
little girl aged about eight years of the bene¬ 
fit of the decree granted in her favour 
against the appellant Railway Company by 
Mr. Justice Coutts-Trotter as he then %vas. 
In the suit instituted on behalf of the 

(10) (1863) 2 H. & 0. 744: 33 b. J. Rx. 177; 10 
Jur. (a. 8.) 682; 9 b. T. 513; 12 W. K. 315; 159 R. R. 
306; 133 R. R. 774. 

(11) (1859) 7 U B. (N. 8.) 287; 141 IJ. R. 827; 121 

B. B. 496. 
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niiii'jr girl by her father as her next friend, 
the cdaim was for damages in respect of 
the injuries caused to her by an engine 
belonging to the appellant Kaihvay Ad¬ 
ministration, running over Jier, as the 
residt of which both her right hand and 
right leg had to be amputated. But how¬ 
ever much one's heart may go out in sym¬ 
pathy for the suffering of the little plaint¬ 
iff and more especially for the years of 
crippled and unhappy life awaiting her in 
the future. 1 do not see how I can fail 
to give effect to my conclusions. Lord 
Justice Farwell observed in the case of 
Latham v. Johnson {7). “We must be careful 
not to allow our sympathy with the infant 
plaintiff to affect our judgment: sentiment 
is a dangerous will-of-the-wisp to take as a 
guide in the search for legal principles." 
Nevertheless, one cannot but regret such a 
consequence following on one’s conclusions. 

Except in cases where the injuries are 
caused as the result of a wanton attack on 
the person of the plaintiff, in cases of claims 
for damages for personal injuries the cause 
of action generally is negligence; that is 
to say, the charge against the defendant is 
to the effect that though the defendant 
was, at the time when the accident hap¬ 
pened which caused the injury, doing some¬ 
thing not in itself unlawful he was guilty 
of negligence in the doing of it, and that 
such negligence was the proximate cause 
of the injury. But what is negligence? 
AVhether any particular act or omission con¬ 
stitutes negligence would have to be de¬ 
cided having regard to the person injured, 
the manner in Avhich the injury was oc¬ 
casioned and the time, place and circum¬ 
stances in each case. Negligence is the 
failure to exercise proper care. But what 
is proper care depends on the time, place 
and circumstance. 

It is once over again the apotheosis of 
the law, the ideal man of ordinary prudence. 
What this ideal man of ordinary prudence 
would have done or omitted at the parti¬ 
cular time and place and in the circum¬ 
stances is the standard and measure of 
proper care and whenever and wherever 
the act or omission of the defendant falls 
short of this standard or measure then and 
there is negligence. It seems to me that 
the classification of the injured into tres¬ 
passers, bare-licensees, licensees, invitees, 
servants and so on has no more fundamen- 

tarbasis than the repeated.application of 
tw fitandw'd or measure to the varying 
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circumstances, under which the injured 
persons came to be at the particular place 
and at the particular time. Thus before 
the plaintiff in such an action can be en¬ 
titled to a verdict in her favour it has to 
be proved that the appellant Railway Com¬ 
pany in having the engine driven at the 
particular time and place and in the circum¬ 
stances was guilty of negligence and that 
such negligence was the proximate cause of 
the injuries sustained b}^ the plaintiff. 

For the determination of these questions 
the first thing to be considered is whe¬ 
ther the plaintiff was at the time and place 
a trespasser or a licensee. It is not how¬ 
ever as if that a licensee as such has got 
any more rights, so to say, than a trespas¬ 
ser but the question becomes of importance 
only with regard to the other question, the 
main question in the case, whether or not 
the driving of the engine was negligent. 
For this purpose a trespasser is merely an 
unexpected visitor or, to put it a little 
more clearly, one whose visit to the place 
at the time and in the circumstances could 
not have been foreseen by a man of ordi¬ 
nary prudence. Similarly for this purpose 
the licensee is merely a person or a mem¬ 
ber of a class whose presence at the time 
and about the place should in the circum¬ 
stances have been foreseen and provided for 
by a man of ordinary prudence. In this 
sense, then, was the plaintiff at the time and 
place a trespasser or a licensee ? It seems to 
me that to this question there can on this 
evidence be only one answer. There is con¬ 
siderable independent testimony, which I 
have absolutely no reason to doubt or 
refuse to accept tliat the villagers of Amur 
have been for a long time allowed by the 
Railway Authorities, without any effective 
objection to cross the Ranipet line and pass 
thi'ough the wicket gate both on their 
way from the part of the main village on 
the northern side of the line to the part of 
the village on the southern side of the 
line and back again. The following extract 
from the evidence of Rupert Johnsoli 
examined as the 2nd witness for the 
defence puts it beyond all doubt. 

Question: —You keep special look-out 
when you come near the wicket gate to see 
that the passengers do not cross the line? 

• ‘Answer: —Yes: 

This is conclusive evidence as regards 
the knowledge and consciousness on the 
part, at any rate, of the most important 
servant of the Railway Company, concern-* 
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ed, namely, the engine driver. It is an ad¬ 
mission that persons passing through the 
wicket gate were in the habit of crossing 
the line at that point. It is also an admis¬ 
sion for llie consequent necessity on tlie 
part^ of the Railway servants to keep a 
special lookout at the place. If, therefore, 
the presence of persons crossing tlie Hue at 
the place was or must have been anticipat¬ 
ed, it follows that the plea of the Railway 
Company that the plaintiff was a trespasser 
fails or at any rate loses its point. The 
degree of prudence, therefore, incumbent on 
the Railway Company, namely, tlie need for 
special lookout at that point in the line 
having thus been admitted it becomes 
unnecessary to discuss further that as¬ 
pect of the case. But it is one thing 
to say that generally persons were suffered 
by the Railway Authorities to cross and 
re-cross the line at the particular point 
and another thing to say that sucli 
sufferance amounted also to a similar per¬ 
mission by the Railwaj^ Companj* in favour 
of infants of tender years unable to take 
care of themselves or incapable of avoiding 
dangers necessarily incidental to the place. 
I cannot possibly suppose that any implied 
license by the Railway Company could ex¬ 
tend to such infants. But on the evidence 
I am unable to hold that the plaintiff, 
though stated to be only seven years of age, 
was an infant unable to take care of her¬ 
self or of avoiding dangers incidental to the 
place. It was not the first occasion on which 
she was there crossing and recrossing the 
line and as a fact it is clear she had been 
doing so alone by herself for quite a con¬ 
siderable time i)reviously. Her parents 
would seem not only to have allowed her 
to do so hut to have sent her on errands 
on wliich she was crossing and re-crossing 
the railway line at the point. 

It follows necessarily from all this that 
the plaintiff liad suificientl)* developed in 
her the faculty of circumspection and the 
capacity of taking care of herself even in 
such somewhat dangerous surrounding, 
li on the other hand the contention on 
behalf of the plaintiff should be that she 
Itad not attained such faculty and such 
capacity the necessary result of it would 
obviously be tliat in such a case ihe Railway 

could not be deemed to have in- 
oluded in any suc-h implied license a person 
of such tender j ears. This, in passing I 
state, is the dilemma j-eferred to by 
—T . ^^sli ce Hamilton at p. 414* in the 
01 (1913; I k. - 


course of his judgment in Latham's case 
(/). I must, therefore, find that the 
plaintiff was not a trespasser so called but 
was, as found by the learned Judge iu the 
Trial Court, a person whose presence in or 
al)out the place was or must have been 
anticipated by those in chai-ge of the 
engine. 

I shall now proceed to the question whe¬ 
ther or not tlie negligence ehaigerl has been 
established. I gather tliat four acts of 
negligence have been so charged against 
the Railway Company. In para. G of 
the plaint there seems to be in the words 
“had he slowly backed” a suggestion tiiat 
the engine was at the time of the accident 
being driven not slowly but fast. This 
was not even sought to lie proved. In the 
same paragraph the word “backed" would 
seem to indicate that the tiain was at llie 
time of the accident tender foremost. I do 
not see how this matters. Further the evi¬ 
dence in the case undoubtedly points to 
tiiis allegation being incoriect. In the 
same para. (> of the jdaint another 
charge made is that the whistle was rot 
blown. This charge is not suffic-ienllv 
particular. If the reference is to tlie 
practice of sounding the whistle of the 
engine when it is about to start from the 
east on its journey to the engine-shed to¬ 
wards the west, I must say that the evi¬ 
dence with regard thereto is discrepant and 
not by any means satisfactory. For one 
person that heard the wliislle a hnndrcd 
persons even in or about the place niif^ht 
not have attended to it and, therefore, not 
heard it.and it requires very strong’and 
cogent evidence to establish a negative 
Further, I am unable to appreciate "how a 
whistle by the engine some hundj-ed yards 
off would have averted the accident. 

The charge in para. 7 of the plaint 
is substantially to the effect that tJiough 
the Railway Company had reason to 
know that tlie public was in (he habit of 
crossing the line at the point, proper safe¬ 
guards were not adojited. The extract from 
the evidence of the engine driver wliidi I 
have already reproduced above goes to 
show the need for and llio piactioe of 
“special look-out" by tho.se in charge of the 
pngine_ wliiie pas.sing ncai- (he wicket gate. 
There is al».^oIuteIy no evidence wliatevcr of 
such special look-out liaving Iren kept 
either by the driver or any other person in 
or in charge of the engine. No one says 
that a special look-out was kept by any 
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person on the engine. The driver was on 
the right side, and if he was on the look-out 
from a place siUricientlj* far oif on the east 
from the Avicket gate, I fail to see ho\v he 
could have failed to notice the plaintilY, and 
assuming he was unable to see AA’ho was 
passing on the left side, there is no evidence 
whatever as to what look-out was kept on 
the left side of the engine. _ I hold, there¬ 
fore, agreeing entirely in this respect also 
with the learned Trial Judge, that the special 
lookout spoken to by the engine driver has 
not been proved and that, therefore, the 
appellant Company was guilty of negligence 
on the occasion. 

Assuming however that there was this 
negligence on the part of those Avho were 
in charge of the engine at the time of the 
accident, it does not necessarily follow that 
such negligence was the sole or even the 
proximate cause of the accident. 

The theory of contributory negligence is 
not a special or separate branch of the law 
nor is the theory which relates to what may 
be called the further or secondary negli¬ 
gence of the defendant. They are all but 
ditferent aspects of the one sole question 
in the case “what was the proximate or 
effective cause of the accident?” If the 
defendant was negligent, still if the plaintiff 
could have by the use of ordinary prudence 
avoided the accident, the plaintiff is held not 
entitled to recover, not because he was also 
negligent but only because the proximate 
cause of the accident should be held in such 
cases to have been not the primary negli¬ 
gence of the defendant but really the 
negligence on the part of the plaintiff which 
was what largely contributed to the result. 
Similarly if in spite of the negligence or 
as it is called the contributory negligence 
of the plaintiff, the defendant could, even 
then, by the exercise of ordinary care have 
avoided the accident and injury, the plaint¬ 
iff is held entitled to recover not because 
he was not negligent but only because 
the negligence that proximately caused the 
injury was the negligence not of the 
plaintiff but of the defendant. The whole 
thing, therefore, is a problem in causation 
and Courts of law are allowed and required 
to do their best to piece out the events 
and arrive at a conclusion with regard to 
the proximate or as it may be otherwise 
called the effective cause of accident or 
injury. It follows from this that assuming 
tlrat the appellant Company was, through 

the persons in charge of the engine at 
- 


the time and place of the accident, guilty* 
of the negligence found against themj 
did that negligence alone cause the ac¬ 
cident or was there anything that the plaint¬ 
iff did or failed to do on the occasion 
Avhich was really the proximate and effective 
cause of it. What happened then in this 
case ? It may be that when the plaintiff 
entered through the -wicket gate and was 
about to turn to the left to pass alongside 
the rails, she might not have noticed 
the engine which might have been still 
at some distance to the east. The plaint¬ 
iff after going some distance alongside 
the line towards the Avest, turned to her 
right again Avith the object of crossing the 
line and either Avhile she was so turning 
to cross the line or as she had taken just 
a step Avith a view to cross, she was ac¬ 
cording to the evidence knocked down by 
the engine. The fact that her right hand 
and right leg alone Avere injured Avould 
seem to show that the impact of the 
engine aa'os on the right side and Avas such 
as to throw theAvholeof the left side and 
also the trunk of the body beyond the 
line of the left wheels of the engine. It 
seems to me that this could have happened 
only if the impact of the engine agamst 
the plaintiff was just as she was turning 
to cross, her left side still not quite tuim- 
ed. It is only in such a case that the 
impact of the engine Avould have served 
to throw the left side and the trunk outside 
the line of the wheels while the right leg 
and the right hand would fall just under 
the line of the wheels. PTom this it follows 
that while she was in the act of turning, 
the engine -was not on the rails directly 
in front of her but must have been only 
abut 5 or 6 feet off. I take it that even 
in the case of an infant of about seven years, 
the ordinary instinct of self preservation 
would have impelled her to withdraw, if 
when about to turn she had noticed the 

engine. I have, therefore, to conclude that 
she did not look to the right before cross¬ 
ing. It seems to me that it was not 
even necessai*y to look to the right be¬ 
cause such a huge thing as an engine at 
a distance of 5 or 6 feet could not possibly 
have failed to draw her attention to it. 
It is also strange that she should not 
have either heard the noise of the apr- 
preaching engine or perceived the vibra¬ 
tion caused by its nearer and nearer ap¬ 
proach. lam, therefore, led to conclud® 
that the plaintiff must have been on th^ 
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occ asion either very absent-minded or her 
child-uatare so wholly absorbed in some¬ 
thing else as to leave no attention avail¬ 
able for hearing the noise or perceiving 
the vibration or see the form of the ap¬ 
proaching engine. This was not the con¬ 
duct of a person of ordinary prudence. No 
person of ordinary prudence would especi¬ 
ally while attempting to cross the Rail¬ 
way line fail to look about to see whether 
any train was approaching. But if she 
was not capable of circumspection or 
taking care of herself, she ought not to 
have trusted herself there or have been 
allowed by ner reckless parents to cross 
and re-cross the line without some care¬ 
taker. tf she was capable of circumspec¬ 
tion or of taking care of herself she failed 
to exercise ordinary prudence before turn¬ 
ing to cross the line. Her failure to realise 
that the engine was approaching could 
only bo ascribed to carelessness on her 
part. If she had exercised such ordinary 
care the accident would have been averted 
or avoided in spite of the negligence of 
the Railway Compan 3 ^ 

A further argument was advanced to us 
on behalf of the plaintitf, that assuming 
that she was negligent, even then when 
the fireman noticed her and cried out, the 
engine should have been stopped and the 
injury averted. This argument was based 
on the principle of what is called 
*^The Donkey Case" Davies v. Mann (12). I 
do not think it could possibly have been 
managed. The engine must have been 
within a few feetof the plaintiff and in any 
case there is absolutely no evidence on 
■which I could hold that it was possible to 
bring the engine to a dead-stop at such 
short notice and distance. 


I have, therefore, come to the conclusion 
and feel constrained to hold tliat as the 
injury could have been avoided by the 
plaintiff herssj/ by the exercise of ordinary 
care on her part and was brought about 
by her failure, and omission to exercise 
floma circumspection, her own negligence 
was the proxioxate or effective cause of the 

accident. 

Riviewing the facts of this case, I al¬ 
most wish that the law wore that in such 
a case the damages should be appor¬ 
tioned between both the parties held to 
have been negligent as they do in Admir- 

0,^)11812) 10 M. A W. 516; 12 L,. J. Ex. 10; 0 Jur. 

152 R. B. 5ij8; 62 R. R. 098. 
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alty cases, but as observed by Lord 
Birkenhead in a recent case Admiralty 
Commissioners V. Volute (iZ): “In a Court of 
Commjii Li'.v the plaintiif has no reined}^ 
if his negUgence in any degree conlribuLcd 
to the accident." In the re.sult it follows 
that the plaintiff cannot recover. 

Itonly remains for me briefly to examine 
the grounds on which the learned Judge 
who tried the case came to a different 
conclusion. 

Summing up his findings the learned 
Judge observes as follows:—“I entertain 
no manner of doubt that if a proper look¬ 
out had been kept on tlie left-hand side 
of the foot plate, that is, on the side of tlie 
wicket-gate, this accident would alUiOst 
certainly have been avoided. A second 
whistle might have been given to warn 
the child and if it were observed to be 
unheeded, the engine could iiave been 
stopped as soon as it got into dangerous 
proximitj' to the child." 1 enlirely agree 
with this observation of the learned Judge. 
But he has not paused for a moment to con¬ 
sider what, assuming this negligence on the 
part of the Railway Company, was the con¬ 
duct of the plaintiff and whether her negli¬ 
gence such as it was, was not the more proxi¬ 
mate cause of the accident. He brushed aside 
that whole aspect of the case holding that 
a child of seven could not possibly be guilty 
of contributory negligence. It was how¬ 
ever at the same time assumed by the 
learned Judge that children, including in 
that expression children unable to take 
care of themselves should al.so be presumed 
to bo included in the implied license given 
by the Railway Company. Though there 
was evidence of the plaintiff having been 
crossing the line, there i.s absolutely no 
evidence of the fact tliat this at any time 
came to the notice of the servants of the 
Railway Company and that they never¬ 
theless permitted the plaintiff to cross 
knowing that she was still so young as not 
to be able to take care of herself. In the 
case of an implied license, the circumstances 
have to be looked to for the purpose of 
determining the terms of such implied 
license. In the case of Jenkins v. Great 
Western Railway (5) the learned Judges of 
the (]ourt of Appeal refused to infer from 
the circumstances a license from the Rail¬ 
way Company for a child of tender j ears 
to go upon the main line of a Railway, 

(13) (1922) 1 A. c. 129; 91 L. J. P. 38; 120 L. T. 

425; 08 h. J. ISO; 38 T. h, R> 225. 
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even tliough the Jury found a license for 
such a child to cross the fence and go and 
play on stacks of timber close by. And to 
the same ehect is the judgment of the 
Court of Appeal in the case of Latham v. 
Jo}in^<on {!). There is really no ground for 
the supposition made by the learned Judge 
that such case as Stie-fsohn v. Brooke Bond 
cC Co. (14) was no longer good law. There 
was nothing in Cooke s case (1) or in any of 
the later cases to question the principle on 
which that case was decided. In that case 
Lord Justice Fry lield that a child of seven 
even in England could be guilty of such neg¬ 
ligence as to disentitle it to damages. The 
learned Judge says the danger was evident 
even to a child. I fail to see how it could 
be said that the danger of a running engine 
would not be obvious to .a child even of 
seven years in this country. 

The dilemma I referred to was that if 
a child should be too 3 *oung to take care 
of itself, no license could be implied in its 
favour and if it were not too young to 
take care of itself, it would be capable of 
contributory negligence. It was in refer¬ 
ence to this that the learned Judge 
observes as follows :—“That would seem to 
afford a complete dilemma but the later 
cases negative the soundness of such a 
view.” The later cases referred to by the 
learned Judge are the Cooke's case (1) 
and Taylor's case (9). In another place 
referring to the doctrine of contributory 
negligence by a child on which Lord 
Justice Frj" based his judgment in the 
case of Stieisohn v. Brooke Bond <£ Co., 
(14) the learned Judges observe that liie 
later decisions of English Courts have left 
no room for such a doctrine. The learned 
Judge, therefore, it is clear proceeded 
on the assumption that Cooke's case (1) 
and Taylors case (9) had the effect 
of reversing all the earlier decisions of 
the Englisli Courts with regard to the 
possibility of a child being guilty of con- 
tribifcmy negligence. If I may respect¬ 
fully Sly so, it is this erreneous supposition 
that led the learned Judge after much 
hesitation, as he himself saj's, to arrive at 
the decision at which he did.. It seems to 
me that these cases did nothing of the 
kind, but merely proceeded on a principle 
fairly established for long time in English 
Law of the responsibility in law of a person 
leaving unguarded something intrinsically 

tT. el'Sf 

O' ... 


ing or tempting to child-nature at a place, 
whereas a person of ordinaiy prudence 
must have had reason to believe that child¬ 
ren were frequenting. In other ivords, 
those two cases proceeded and are clearly 
based on the doctrine of what is called 
allurement. Allurement is an irresistible 
call to the emotions which for the time 
if it does not paralj^se at any rate over¬ 
whelms tlie faculty of reasoning. I for 
my part do not see uhy the doctrine of 
allurement should be confined only to dogs 
and children and not be capable of exten- 
tion even to adults if on the facts a proper 
case should arrive at any time. In Latham's 
ca.se (7) Lord Justice Hamilton as he 
then was at p. 418* says this. “Of Cooke's 
case (1) the following things are clear. (1) 
Their Lordships declared no new law and 
overruled no old cases.” It is remarkable 
tliat in the case of Fairman v. Perpetual In- 
vestvient Building Society (6) Lord Back- 
master who dissented from a majority of 
tlie House of Lords in that case has stated 
as follows at p. 80* "i^ovv the liability in 
tort of the owner of premises to those who 
use them is carefully discussed in the 
case of Latham v. Johnson (7) and the 
statement of law' there is a concise and 
accurate expression of well-known princi¬ 
ples." Thus it is clear that the decision 
in Latham's case (7) in w'hich Cooke's case 
(1) was referred to as an extreme case, 
was approved of by the House of Lords, 
It, therefore, follow’s that the learned 
Judge was wrong in regarding that in 
Cooke’s case (1) the House of Lords over¬ 
ruled all the earlier cases. If then it is clear 
that Cooke's case (1) and Taylor's case 
(9) proceeded on the doctrine of alluie- 
ment and not on any princple of law 
which had the effect of overruling all the 
earlier cases in English Reports which 
recognised the possibility of contributory 
negligence on the part of the children, it 
is significant that the learned Judge him¬ 
self considers that the doctrine of allure¬ 
ment could not possibly apply to the pre¬ 
sent case. He saj’s: “The only thing that 
could possibly be described as an allure¬ 
ment here is the mere invitation to take 
the short-cut by leaving the w’icket gale 
unlocked which gave access to the Com¬ 
pany’s premises. A short-cut is in a sense 
an allurement to every one, but I doubt if 
it is so in the sense in which that phrase is 

“•PageofTTKSn K-B—[Bd.] 
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used i.i the cases." The learned Judge 
was obviously disinclined to regard t lo 
engine as a trap anJ finally concludes by 
for.nulating what he considers to be the law 
in the following words: "To invite children 
to cross lines of Railway over which trains 
run is to expose them to the danger^ or 
being run over by a passing train or engine 
which must be apparent to the RaUway 
Authorities and is not apparent toachua. 

I am unable to understand how fiom le* 
garding the girl who is the plaintilY in this 
action as a mere licensee, the learned Judge 
insensibly passed on to regard her ana 
refer to her as an invitee. By no stretch 
of English language could the plaintiii in 
this case be regarded as an invitee, and 
when the learned Judge speaks of an en¬ 
gine as a danger and not apparent to a 
child; I must take it that he means m 
the present case he regards the plaintitt as 
a child to whom a running engine^ was 
not an obvious danger. I regret it is not 
possible to agree with the learned Judp 
when he says that. But if indeed the 
plaintiff was so young as not to realise tnat 
a running engine was an obvious dangei, 
we are only relegated to the dilemma 
and compelled to hold that the plaintiff ha 
no right whatever to be there and that 
her parents had no right whatever to allow 
her to be there. For, adopting words which 
were used by tlie learned Judge hirnself in 
another place we might say that the ap¬ 
pellant Railway Administration while allow¬ 
ing persons of ordinary intelligence to cro^s 
a Una of rails cannot be supposed to have 

licensed them not to look and see wnethei 

there was an approaching engine or tiain 
baf-)re they stepped o:i the track. 

For these reasons I have reUici-antly come 
to the conclusion that the decree in favour 
of tho plaintiff-respondent could nov be 
supported and I, therefore, agree with my 
Lord the Chief Justice that the appea 

should be allowed. As I have also found 

negligence on the part of the Raihvay 
Administration, I agree the more readi y 
that there should be no costs allowed to 

either party. , . . 

la ooncluaiou I feel bound to state < 

though I have felt compelled to 
the law as I understand it and find it and 
alio .V the appeal, I agree entirely "’ith U e 
learned Officiating Chief Justice . 

eminently a case in which the appe 
Railway Administration, in consideration ot 

h 0 infant plaintiff crippled and maimea 


for life by the accident, would, now that 
their legal liability has been declared 
af^ain'Jt see their way out of common 
humanity to make suitable provisioji for 
her In the case of Stiefshon v. Broolcc 
Bond dcCo. (U). the Counsel on behalf of 
the defendant Company stated that irres¬ 
pective of the decision of the Court the 
defendants would compensate the child for 
the injuries sustained, and I only trust that 
the learned Counsel in this case foi the 
Railway Company would be in a position to 

make a similar announcement. 

y y CLilOWCCL^ 


CALCUTTA HIGH COURT, 

Appeal from Appellate Decree 

No. IG OF 192). 

March 17, 1924. 

Present Justice Mukerji. 

CHKADEIC KARIKAR— 

Defen D.4NT—Appellant 
versus 

SAYAD ALI KAVIRAJ and others— 

Plaintiffs—Respondents. 

Civil Procedure Code (Act V of 1008)^ s. 11 
iudioata—specirtc Relief Act (I of 1S77) s. P—Pos- 
suit, decision iu whetho- operates as 
Micalii-Relevancy of decision—Evidence Act {I of 

Where the contention is that an issue shonid not 
be re-tried inasmuch as it was directly and sub¬ 
stantially tried in a former suit between the same 
partie. 1 , tho question must be determined ni* 
reC-»rcnce to the provisions of s. 11 of the C. P. C. 
an-i it is not open to cither party to rely upon he 
nrinciple o£ linility which forms tho basis of ,the 
Lneril law of ivs judicata apart from tho provisions 

nf « 11 fn.‘J3d, cols. 1 & ... ... 

A iud^ment in a case under s. 9 of the bpecifio 
Relief Act does not cume either under s. 41 or «nder 
s of the lividenco Actar.d it is relevant only under 
S3 13 40 and 43 of the Act. that is to say, as evidence 
nf a ’ transaction or instance where the light to 
pissesaion was claimed or disputed and also 
§ 3 ^^ to show that there was such a judgment or 
d'er^c in order either to found a further claim or t^o 

determine whether cognizance should or should not 
Qcieriiiiuo whether a trial should or 

be held Tho use to which a decree 

should not bo ^ tin a subsequent 

, parties is only to show that a right 

wrassortod anil it was denied and a 
^i^was instituted and either decreed or dis- 

"'iwedfngs under's^O of^he’Specifie Reliff Aet 

?ff;fccs‘t‘a d^oSfsiof ^Uh anffictlr" w’licS 

maie it‘o“;emtivt“.‘s r«,udie.«^ [p. 982,. col 1.] 

(Cwe-Uw discueeed.) 
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Appeal against, a decree of the Sub¬ 
ordinate Judge, Fourth Court, 24-Perganahs, 
dated the 3Uth of August 1920, reversing 
that of the Munsif, First Court, Basirhat, 
dated the 16th of April 1919. 

Babu Sitaram Bannerji, for the Appel¬ 
lant. 

Babu Probodh Kumar Das, for the Res¬ 
pondent. 

JUDGMENT. —The two contentions 
urged on. behalf of the appellant in this 
appeal are:—1st, that the finding in the 
suit under s. 9 of the Specific Relief Act 
to the effect that the plaintiffs were not in 
possession within six months before the insti¬ 
tution thereof should have been held to 
operate as res judicata ; and 2nd, that at any 
rate the judgment in tliat suit should have 
been considered as a piece of relevant evi¬ 
dence in the present suit. 

With reference to the aforesaid conten¬ 
tions reliance has been placed upon the 
case of Lillu v. Annaji (1) and the case 
of Jiaullak Sheikh v. Inu Khan (2) and the 
principles laid down in the case of the 
Duchess of Kingston (3), 

Now as to the case of the Duchess of 
Kingston (3) it was obseiwed by the Judi¬ 
cial Committee in the case, of Gokul Mandar 
V. Pudmanund Singh (4) while dealing with 
the provisions of s. 13 of Act XIV of 1882 
(which so far as the present question is 
concerned has remained unaltered in s. 11 
of Act V of 1908) that in certain respects 
the nature of which need not be referred 
to here “the enactment goes beyond s. 13 of 
the previous Act X of 1877 and also appears 
to their Lordships beyond the law laid down 
by the Judges in t\iQ Duchess of Kingston's 
case (3); they will further observe that 
the essence of a Code is to be exhaustive 
on the matters in respect of which it decla¬ 
res the law, and it is not the province 
of a Judge to disregard or go outside the 
letter of the enactment according to its 
true constJ-uction". ^ As the contention in 
the present case is substantially to the 
effect that an issue should not be re-tried 
inasmuch as it was directly and substantial¬ 
ly tried in a former suit between the same 
parties, the question has to be determined 

(1) 5 B. 387; 3 Ind Dec. (n. s.) 255. 

(2) 23 O. 693; 12 Ind. Dec. (n. s.) 461. 

(Z) (1776) 2 Sm. L. C ( 6 th Ed.) 679, (10th Ed.) 713 
(Uth Ed.) 731; 34 H. L. J. 655; 20 Howell St. Tr 

37, 

(4) 29 Oe 707 at p, 709; 29 L A. 196; 6 0. W. N 
Wi 4 Bom. U R. 793; 6 8or. P. 0. J. 323 (P. 0.}. ’ 


upon the provisions of s. 11 of the C. P. C., 
and it is not open to rely upon the princi¬ 
ple of finality which forms the basis of the 
general law of res judicata apart from those 
provisions and which principle has been 
recognised by the Judicial Committee in 
a series of cases [Krishna Behari Roy v. 
Bunxvari Lall Roy (5), Soorjomonee Dayee 
V. Suddanund Mohapatier (6), Ram Kripal 
V. Rup Kuari (7) and George Henry Hook v, 
Administrator-General of Bengal (8). Re¬ 
ferring to the other cases cited, the case of 
Lillu V. Annaji {{)] is no authority for the 
proposition for which it was cited. It is 
no authority for the proposition that the 
finding of a Magistrate in a case under 
s. 530 of Act X of 1872 (corresponding to 
s. 145 of Act V of 1898) is conclusive in the 
sense that it will operate as in 

a subsequent civil litigation. All tliat was 
done was while contrasting an order as to 
possession made under that Act with the 
finding of a Ma?n/a^dar in a possessory suit, 
West, J., held that the latter w’as of no value 
while the former was binding between the 
parties. That decision is of no assistance 
to the appellant in the present case. In 
considering to what extent if at all the 
decision in the possessory suit is admissible, 
one has to distinguish between the judgment 
or decree in the said suit and the findings 
on the issues on which it is based. So far 
as the decree is concerned it is admissible 
only if it is relevant under some parti¬ 
cular section or other of the Evidence Act. 
As a rule judgments, orders or decrees are 
admissible if they are admissible under the 
provisions of s. 13, 40, 41, 42 or 43 of the 
Evidence Act. So far as a judgment in a 
case under s. 9 of the Specific Relief Act 
is concerned it does not come under s. 41, 
nor under s. 42, and it is relevant only 
under s. 13 and ss.lOand 43, that is to say 
as evidence of a transaction or instance 
where the right to possession was claimed 
or disputed, and also as evidence to show 
that there was such a judgment or decree, or 


(5) 1 C. 144; 25 W. R. 1 ; 2 I. A. 283; 3 Sar. P. C. 
X W9; 3 Suth. P. C. J. 213, 1 Ind. Dec. (n. b.) S3 

^ 377; I A. Sup. Vol. 

212j 3 Sar. P. C. J. 285 (P. C.). ^ 

(7) 11 I. A. 37 at p. 41; 6 A. 269; 4 Sai* P C J 

489; 3 Ind. Dec. (s. b.) 718 (P. C). ^ 

( 8 ) 60 Ind. Ca 9 . 631; 48 C. 499; 19 A L J 3^6- 40 
M.L. J. 423; 29 M. L. T. 336; (1921) M W N 313 . 
33 C. L. J. 405; 3 U. P. L. R P. C) IP 23 Bom L 
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in qrder either to found a further claim or 
to determine whether cognisance should-or 
should not be taken of a suit or whether a 
trial should or should not beheld. In the case 
of tiadha ChurnGliuttuck v. Zumuroonissa 
Khatoon (9) prior to the passing of the Evi¬ 
dence Act whereafter recovering possession 
against a defendant in a suit brought under 
s. lo of Act XiV of 1859, plaintiff sued 
to recover mesne profits collected by the 
defendant while in possession, it was held 
that the decree in the first suit Avas suffi¬ 
cient prima facie evidence of plainlilT’s title 
to warrant a decree in his favour for mesne 
profits, \mless defendant could prove a 
better title. It will be seen that all that 
was held in that case was that it was some 
evidence of the plaintiff’s title; nothing 
about conclusive evidence. In the case of 
Jiaullak Sheikh v. Inu Khan (2j a decree 
for possession made under s. Oof the Speci¬ 
fic Relief Act Avas held to be some evidence 
of dispossession by the defendants in a 
subsequent suit against the same defend¬ 
ants to recover mesne profits. The decree 
Avas held not to operate as res judicata, in 
that case, on the ground that the Munsif 
who had tried the suit A\-as not competent 
to try the subsequent suit. It is true that 
the decision of this Court in that case rest¬ 
ed on that ground, but the observations of 
Macpherson, J., in that case are worth quot¬ 
ing :—“The decree in the former suit is not 
conclusive on the matter for this (if for no 
other) reason that the Munsif who passed it 
was not competent to try this suit Avhich is 
beyond the pecuniary limit of his jurisdic¬ 
tion.” Again,—“A decree under s. 9 of the 
Specific Relief Act is final to the extent to 
which it goes, and the effect of it is, rightly 
or wrongly, to put the plaintiff in posses¬ 
sion, and to put upon the defendant, in any 
proceedings which he took, the burvlen of 
proving his title. The plaintiff in the pp- 
sent case is not, however, satisfied Avith 
what the decree gave him. He AA’ants 
something more, and something Avhich the 
Court...could not have given him. It 
would certainly he very unfair, if the 
decree against which no appeal lay pre¬ 
vented the defendants, in their defence to the 
subsequentsuit, from questioning thecorrect- 
ness of the grounds on which, it was made, 
although they could not question the decree 
itself to which full effect had already been 
given. The decree by putting the plaintiff 

, (9) 11 W. R. 83; 23 B. L. R. (A. C. J.) 67; 1 Ind. Dec. 

(H. 9.) 693. 
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in possession, puts him in a position to 
maintain a suit for damages for the alleg¬ 
ed trespass ; but, if the Court which niade 
the decree had no jurisdiction to entertain 
the suit for damages, the decree could not 
be conclusive on the question of trespass, 
otherwise the supeiior Couj-t dealing Avith 
the subsequent suit Avould in many cases 
merely have to determine tlie amount of the 
damages, and an effect would be given to 
the possessor^' decree avIucIi it Avas never 
intended to have. It is unnecessary to con¬ 
sider Avhat the effect of the decree would be, 
if the Courts were the same or of concurrent 
jurisdiction”. Although this precise ques¬ 
tion was left open, the character of a decree 
under s. 9 of the Specific Relief Act Avas 
A^ery aptly described. That hoAvever Avas 
a case in which the decree obtained by the 
plaintiff Avas sought to be used against the 
defendant as evidence of tlie plaintiffs’ pos¬ 
session and dispossession In the present 
ease the decree sought to be used is one 
dismissing the plaintiff’s suit. Section 9 of 
the Specific Relief Act ilself provides that 
“Nothing in this section shall bar any per¬ 
son from suing lo establisli his title to such 
property and to recover possession (here¬ 
of”. The use to which the decree may be 
made in the subsequent suit is only to show 
that a right to possession was assered, and 
it Avas denied, and a suit Avas instituted 
and it failed. 

Turning now to the finding in the judg* 
ment on the question as to when the plaint¬ 
iff Avas dispossessed ; in the first place the 
statements in the judgment as_ to the res¬ 
pective claims Avhich the parties put for- 
Avard are not evidence at all. If the defend¬ 
ant AA'anted to contradict the plaintiff 
Avith regard to his statement as to the date 
of dispossession, the plaint should have 
been put in and proved as containing an 
admission or a previous statement by which 
the plaintiff’s statement in present suit 
could be contradicted. The finding of the 
Court on the date of dispossession is only 
admissible in evidence if it can operate as 
res judicata, hecause the only section ap¬ 
plicable is s. 40 of the Evidence Act. P’or 
no other purpose would the finding be 
admissible. Having regard to the summary 
character of the proceedings and the fact 
that in the very section itself it is stated that 
nothing stated therein should bar any per¬ 
son from suing to establish his title and 
recovering possession, even if he fails to 
recover possession in the said proceedings^ 
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It is evident that the Legislature did not in¬ 
tend to give the proceedings the character 
of finality which is essential to invest the 
decision with a cl aricter which will make 
it operative as res judicata. 

The next (piestion is as to whether it 
should be taken into consideration as evi¬ 
dence. As I have already said, I am of 
opinion that if it cannot operate as res 
judicata the said finding is of no eviden¬ 
tiary value in the determination of the 
question as to when the dispossession took 
place. 

The contentions failing, the appeal is 
dismissed with costs. 

Z- K, Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 117 of 1924. 

August 18, 1924. 

Present: —Mr. Justice Madhavan Nair. 
OHINNAMMAL— Respondent—Petitioner 

versus 

PAPATHI AMMAL— Petitioner- 

Respondent. 

Civil Procedure Code (Act V of 1903), 0. IX, rr. 3, 
8,9, 0. XXXIII, r. 15 — Application for leave to sue in 
forma pauperis— Dismissal for default—Fresh appli¬ 
cation, maintainability of. 

The dismissal o£aa applicatioa for leave to sue in 
forrma pauperis for default of appearance does not 
amount to an “order refusing to allow the applicant to 

flU3 as a pauper” within the meaning of 0. Xxxill, r. 
15, 0. P. C., and does not operate as a bar to a fresli 
application, [p. 933, cols. 1 & 2 ] 

Aanc/iod Aforarv. Bc^an;i Edulji, 23 B. 86; 10 Ind. 
Dec. (V. s.) 616, Baroda Dasiv. Upendranath Mandal 
52 Ind. Cas. 562 at p. 563, Atul Chandra Sen v. Baja 
Peary Mohan Mookeriee, 31 Ind. Cas. 812; 20 C. W. N. 
659 and Ilowav. Sit Skiin, ^2 lud. Cas. 803; 9 L. B 
R. 93; 11 Bur. L. T. 77, distinguished. 

Assuming that O. IX, C. P. C., is applicable to an 
application under O. XXXUI. where it is not proved 
that the dismissal of the previous applicatioa was not 
under r. 3 but xmder r. 8, r. 9 of the Order cannot be 
invoked as a bar to the maintenance of a later aDoIi- 
cation, [p. 983, col. 2.1 

_ Tt is incumbent on the party who relies on the bar 
bf O. IX, r. 9, 0. P. C., to show that the dismissal of 
the previous suit or application was under r. 8 of 
the Order. [t6td.] 


Petition under 9. 115 of Act V of 190 
and a. 107 of the Government of India Ac 
praying the High. Court to revise the orde; 
dated the 6th November 1923, of the Ooui 

^ the Subordinato Judge of Ootacamun 
NOguis, m O.P, No. 28 0^*923. 


Mr. S. Panchapahesa Iyer, for the Peti¬ 
tioner. 

Mr. S. E. Sankara Iyer, for the Respond¬ 
ent. 

JUDGMENT.— This is an application 
under s. 115 of the C. P. C. to revise an 
order made by the Subordinate Judge at 
Ootacamund granting permission to the res¬ 
pondent to sue in forma pauperis. 

The respondent Papathi Ammal claimed 
certain properties with mesne profits on 
the ground that they belonged to her 
mother, Maruthayi (who died on 1904) as 
her stridhanam and that the decree in 0. 
8. No. 91 of 1907 on the file of the Sub- 
Court at Ootacamund which the present 
petitioner obtained against Maruthayi’a son 
in respect of the said properties and the 
purchase thereunder are not valid and 
binding on her. With a view to enforce 
her claim, she filed O. P. No. 19 of 1919 on 
the file of the 8ub-Coiirt for permission to 
sue as a pauper. The present petitioner 
Chinnammal opposed this application (Ex. 
II) On the 30th of Mai'ch 1920 when the 
petition came on for hearing Papathi 
Ammal, the respondent was absent and her 
Counsel stated that he had no instructions. 
The application was accordingly dismissed 
on the ground of her absence fEx. HI). It 
is not clear from the records before me if 
Chinnammal or her Counsel was present on 
the occasion. 

After the lapse of more than three years, 

from the dismissal of the previousapplication, 

Papathi Ammal filed O. P. No. 28 of 1923, 
out of which the present civil revision peti¬ 
tion has arisen, for permission to sue as a pau¬ 
per in respect of the same cause of action. 
Chinnammal filed an objection statement 
denying the alleged pauperism and con¬ 
tending that the dismissal of 0. P. No. 19 
of 1914 precluded her from maintaining 
this second petition. At the hearing, how¬ 
ever, the only ground on which the petition 
was resisted was that the dismissal of the 
previous petition operated as a bar to the 
present petition under O. XXXIII, r. 15, 
C. P. C. The Subordinate Judge overruled 
this contention and granted leave as prayed 
for. 

In this Court the order of the learned 
Subordinate Judge is attacked by the peti¬ 
tioner, Chinnammal, ou three main grounds, 
namely, (1) that the present petition is 
barred under O. XXXIII, r. 15, C. P. C., (2) 
that it is barred under O. IX, C. P. C., and 
(3) that it should have been rejected^ as the 
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cause of action was obviously l:arred on the 
face of the petition itself. 

Several decisions have been cited to me 
in support of the contention tliat the dis¬ 
missal of an application in -forma pauperis 
for default of appearance amounts to an 
"order refusing to allow the applicant to 
sue as a pauper" within the me ining of 
O. XKXtfl, r. 15, G. P. G. but they have no 
direct bearing on the question at issue as 
none of them dealt with a case of dismissal 
for default of appearance. In one set of 
cases the facts show that the first applica¬ 
tion was dismissed as the applicant did not 
wish to proceed with the application [vide 
the decisions in Ranekod Morar v. Bezanji 
Eduiji (1), Baroda Dasi v. Upendranath 
Mandat (2) and Begum v. Jafar Hassan (3); 
the Question was whether the rejection of a 
petition under 0. XXXUI, r. 5 (a) operated 
as a l)ar under O. XXXtll, r. 16, G. P. G. ■ 
see the decision in Atul Chandra Sen v. 
Raja Peary Mohan Moolcerjee (4) and Howa 
V. Sit Skein (5). In both the sets of cases 
the petitioner was present at the hearing 
and there was, in consequence, no question 
about dismissal for default of appearance 
and the legal effect thereof. 

The question remains whether a dismissal 
for default of appearance amounts to a 
refusal to allow the applicant to sue as a 
pauper. Prima facie refusal would indicate 
an enquiry and a dismissal of the applica¬ 
tion on the merits; at any rate, it cannot be 
said that there was a refusal where the 
appiicant did not appear on the date of the 
hearing of the application and invite Ihe 
Court to take it into consideration or deal 
with it in any manner. The observation of 
Ohitby, J. in Baroda Dasi v. Upendranath 
Mandat (2) to the effect that “This is not a 
case of an application being dismissed for 
want of appearance" suggests that there is 
a difference between dismissal based upon 
refusal to proceed and that based upon 
default of appearance and that in his view 
the latter would not amount to a refusal to 
grantleave under 0. XXXIII, r. 15, G. P. 

The decision in Afau7i(7 Aung Tuny. Ma h 
Kin (6) appears to be to some extent m 
point. In that case it is true that the dis,- 


(1) 20 B. 86 ; 10 InU. Dec. (a. s.) 616. 

(2} 52 Inch Oae. 562 at p. 563. 

(3j 7:i Ind. Pas. 85)7; (1821) A. I. R. (L.) 312. 

(4) .33 Ind. Oas. 812; 20 O. W. N. 669. 

(5) 42 ind. CJaa. 803; 9 L. B. R. 93; 11 Bur. L. T. 

(6) 76 Ind. Gas. 785; 9 Bur. L- J. 217; (1924) A. I- 

R. (R.) 161. 


PAPATHI AMMAL. 



missal was for the absence of both parties-- 
a point which is not clear, as already stated, 
in thepresent case; but so far as the question 
whether a dismissal for default of a :)pear- 
ance would amount to an order refusing 
pn-mi-ision is concerned, the presence or 
absence of the respondent can have obvious¬ 
ly no miterial bearing. Reference may 
also be made to the decision in Rajah Bhoj 
Singh v. Rinee Maha Koonwer (7) which 
held that the striking off of a pauper appli¬ 
cation for the absence of the applicant did 
not amount to a refusal under s. 310 of Act 

XIV of 1859. ^ ^ 

In the result, I am of opinion that the dis¬ 
missal of a prior application for default of 

appearance does not operate as a bar 
under O. XXXIII, r. 15. G. P. C. and that, 
therefore, there is no force in the first 
ground taken before me by the petitioner. 

The second contention on behalf of the 
petitioner is that 0. IX. G. P. C.. governs 
proceedings under O. XXXIII, C. P. G., and 
that, con.sequently, the present application 
has been misconceived. The argument is 
that the respondent .should have taken pro¬ 
ceedings for setting aside the dismissal for 
default of the first application and not filed 
a second application in respect of the same 
matter. Assuming that the provisions of 
O. fX, G. P. C., are applicable to these pro¬ 
ceedings it does not necessarily follow that 
the dismissal of one application for default 
of appearance bars a similar application [see 
the decision in Manng Aung Tan v. Ma E Kin 
(6)]. Order IX, C. P. G.. contemplates two 
cases of dismissal for default of appearance 
with distinct legal consequences attaching 
to each dismissal. Where the dismissal 
is under r. 3, O. IX, there is no bar to a fresh 
suit, while a dismissal under r. 8 of O. IX, 
precludes a second suit. Hence in seeking 
to apply O. IX. G. P. G. it is essential to 
ascertain under what rule was the dismissal 
of the first application made. In the pre¬ 
sent case, as I have already stated, it is not 
clear from the records whether the present 
petitioner. Chinnammal. was or was not 
present when 0. P. No. 19 of 1919 was dis¬ 
missed for default on the 30th of March 
1920 It is incumbent on the party who 
relies on the bar of O. IX to show that the 
dismissal of the previous application was 
under r. 8 This the petitioner has failed 
to do She did not resist the present appli¬ 
cation in the lower Court on any such ground 


(7) 3 a. 0. R. Midi. 1. 
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and did not care to specifically allege or 
prove that she was present at the dismissal 
of O. P. No. 19 of 1919. Ill lier objection 
statement after tlie dismissal of O. P. No. 19 
of 1919 she vaguely stated that the peti¬ 
tioner was not entitled to present the peti¬ 
tion, hut at the hearing before the Subordi¬ 
nate Judge she took her stand exclusively 
on the bar under O. XXXIIl, r. 15, G. P. C., 
and did not make the faintest reference to 
O. IX, or to the disability arising there¬ 
under. In the absence of proof that she 
was present at the dismissal of O. P. No. 19 
of 1919, she cannot invoke the aid of rr. 8 
and 9 of O. IX, C. P. C. The argument has 
been in fact advanced for the first time in 
this Court and the material fact to support it 
has not been established. I do not see any 
valid reason to give a further opportunity 
to allege or prove fresh facts or to entertain 
arguments which require the elucidation of 
fresh facts. Hence the argument based upon 
O. IX, C.P. 0., must fall to the ground. 

in the above view it is unnecessary to 
examine whether O. IX, 0. P. C., applies to 
proceedings connected with pauper applica¬ 
tions. In Kanagammal v. L^anchapakesaOda’^ 
yar (8), Sadasiva Iyer, J., has expre.ssed the 
opinion that s. 141, C. P. C., governs pro- 
ceedingsconuected with pauper applications 
and it follows therefrom that O. IX. would 
also apply to such proceedings; but the deci¬ 
sion in that case was mainly rested on the 
ground that the Court had inherent powers 
to direct the amendment of applications. 
However, in the view that the petitioner 
cannot bo permitted to argue the question 
for the first time in this Court it is not 
necessary to enlarge on this aspect of the 
case. 

The third ground also must fail for the 

reason that it was not taken in the lower 
Court. Papathi Ammal savs that she attain¬ 
ed majority in October 1917 and that the 
cause of action for possession arose since 
1917 when she attained majority and for 
mesne profits in and since 1920. This has 
not been denied by the petitioner and there 
IS no allegation in the objection petition 
that there was no subsisting cause of action 
The respondent does not say in her petition 
that her suit is to set aside a transfer of 
property made by her guardian; and, if she 
attained majorily in 1917 prima facie her 
suit is not barred by limitation. An in¬ 
vestigation of further facts may be necessary 

lad. Ota. 82; 26 M. L. J. 313; (1914) IL W 


for a satisfactory disposal of this petition on 
the question of limitation. I am not inclin¬ 
ed to allow this new question of limitation 
to be raised for the first time in the hearing 
of this Civil Revision Petition. 

This Civil Revision Petition, therefore, 
is dismissed with costs. 

V N. V. 

z. K. Petition dismissed. 


CALCUTTA HIGH COURT. 

Insolvency JuRisDFcno.v No, 36op 1922, 

February 20, 1923. 

Preserj^:—Sir Lancelot Sanderson, Kt., 
Chief Justice, and Mr. Justice Richardson. 
MADHOKAM RAGHCMULL and another 

—Appellants 
versus 

The OFFICIAL ASSIGNEE and another 

—Respondents. 

Presidency Towns Insolvency Act (Til of 1909), u. 
36, 56—Fraudulent preference—Assignment to c7’editor 
before insolvency—Consideration and good faith— 
Burden of proof-^Official Assignee, application by— 
Jurisiiction of Court ~Fximination of assignee under 
8. 30—Statement, admissibility of. 

Whsre a person makas an assignment of property 
at a time when he is nnable to pay his debts when 
they become du?, and within a few diys of the 
assigame.it he is adjudicated insolvent, th'^ assign¬ 
ment, as between the insolvent and thi assignee, i® 
fraudulent and void as against the Odiciai Assignee, 
[p. 98 ^ col. 2.1 

If, after it has been established that an assignment 
13 fraudulent and void as against the Official A.ssignee, 
the assignee desires to bring himself within the pro* 
visions of sub-s. (2) of a. 53 of the Presidsney Towns 
Insolvency Act, the onus lies upon him to show that 
not only did he give valuahla consideration for the 

Msignment, but also that he acted in good faith. 
[t6ia.J 

A firm, SM, was. on the application of one of its 
creditors, adjudicated insolvent. About two weeks 
before the adjudication order, SM assigned to RU 
another of its creditors, certain outstanding debts dus 
to the firm. Later, RD assigned these debts to MR. 
The adjudicating creditor of SM challenged the 
assignment by SJ/ to RD, and the latter was called 
upon by the Official Assignee for inspection of the 
assignment to him. RD and MR were examined, 
under s. 36 of the Presidency Towns Insolvency Art, 
by the Kegistrar in Insolvency. Thereafter the Cffi- 
cul Assignee applied to the Court to declare loth 
assipments void as against him, and both assign- 
ments were set aside as fraudulent and void under 

8. 53 of the Presidency Towns Insolvency Act. On 
appeal by MR: ^ 

jurisdiction to deal with 
t 9 apphcdli^ of the Official Assignee, and the d> 

Fn the Registrar 

in InsQlvenoy were admissible in evidence sgainat 


[85 I. 0,19251 
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tha deponents for the purpose of showing the cir 
cumstunces in which they took their assignments, and 
for the purpose of ascertaining all the facts which 
■were material to that question. 

Appeal against an order of Mr. Justice 
Greaves, dated the 13th June 1922. 

Messrs. A. rV. Chaudhuri, K. P. Khaitan 
and J. M. Majamdar, for the Appellants. 

Messrs. W. Gregory Riid Ashraf Ali, for 
the liespondents. 

JUDGMENT. 

Sanderson, C. J, —This is an appeal 
by Madhorain Raghumull against an order 
which was made by my learned brother 
Mr. Justice Greaves on the 13th of Jane 
1922, by which he declared that two as¬ 
signments dated respectively the 2nd of 
March 1921 and the 29lh of June 1921 
were void as against the Official Assignee 
under the provisions of s. 56 of the Presi¬ 
dency Towns Insolvency Act. The appel¬ 
lants have appealed against that order, and 
it is necessary to state a few facts, about 
which there is no dispute. 

The insolvents were Surajmull and 
Mongalchand. They traded under the name 
of Puraii Ohand Hurruck Chand. They 
were adjudicated insolvents at the instance 
of a creditor on the 15th of March 1921. 
On the 2nd March 1921, thirteen days 
before the adjudication, Surajmull and 
Mongalchand by a deed of assignment as¬ 
signed to Kagluinalh Das Sewlal, a firm 
of traders in Calcutta who were creditors 
of the insolvents, certain outstanding debts 
which were alleged to be owing to the in¬ 
solvent firm of Puran Chand Hurruck 
Ohand. The debts are set out in the 
schedule to the deed, and amounted roughly 
speaking to about Ks. 60,800. The pro¬ 
prietors of the firm of Raghunath Das 
yewlal is Ramlal Pachisia. On the 29th 
of June 1921, Ramlal Pachisia assigned 
the^ outstanding debts, which liad been 
assigned to him by the insolvent firm, to 
appellants for the consideration of 
Rs, 30,000. A creditor, one Kissen Chand 
Ranthia, who was the adjudicating creditor, 
had taken steps challenging the assign¬ 
ment from the insolvent firm to Ramlal 
^'^hlsia; and, on the 3id May 1921 the 
Omcial Assignee wrote to Ramlal Pachisia 
mr inspection of the assignment to him. 
Da the 20th of June, according to the 
affidavit which was before the learned 
Judge, Ramlal Pachisia appeared before 
Jhe Registrar in Insolvency and applied 
for a week’s adjournment to enable him 


to produce the deed of assignment as tlie 
same was with the muniiyi gomastha wlio 

was then in his native village and absent 
from Calcutta. The result was that a 
week’s time was gi*anted to him. Jhat 
week’s time expired on the 27ih of June, 
and, on the J7th of June lie appeai'ed 
again and asked for furtlier time until the 
^9th of June, and that time was granted 
by the Registrar in Insolvency. On llie 
1st of July Ramlal Pachisia appeared before 
the Registrar in Insolvency and said that 
he was unable to i)roduce the deed of 
assignment to him, inasnnicli as iie had on 
the 29th of June assigned ins right, title 
and interest under the assignment’of the 
2nd of March to the appellants for the 
sum of Ks. 30,090. Then certain paities 
were examined under s. 36 of the Presidency 
Towns Insolvency Act before tlie Regis¬ 
trar in Insolvency and. in order of date, 
Ramlal Pachisia was examined on the 1st 
of July 1921, Mongalchand, who was one 
of the insolvents, was examined on the 
8th of August 1921; then one of the part¬ 
ners in the appellants’ firm, Raghunuill, 
was examined on tlie 1st of September- 
then Gopaldas Modi, anotlier partner in 
the appellants’ firm, was examined on the 
19th of January 1922. and Nathrnull, an¬ 
other partner in the appellants’ firm, was 
examined on tlie 20th of February 1922; 
and, on the 4th of April, the Official As¬ 
signee made the application to the learn¬ 
ed Judge, who was taking insolvency 
matters on the Original Side, in respect 
of which my learned brother’s judgment 
was passed. 

The application was as follows: "Take 
notice that on the 1st day of May 1922 

.an application will be made. 

for an order that the original deed of 
assignment of all debts due to the insol¬ 
vents.and executed by them in favour 

of.Raghunath Das Sewlal on tlie 2nd 

day of March 1921 as also the original 

deed of assignment executed by. .. 

Raghunath Das Sewlal by which tliey pur¬ 
ported to assign their right, title and 
interest under the aforesaid deed of assign¬ 
ment, dated the 2nd of March 1921, 
may be declared fraudulent and void as 
against the Official Assignee and the same 
may be delivered over to him or such other 

order may be made as to this.Court 

may seem fit.’’ The grounds were stated 
to be, "Affidavit of Mulchand solemnly 
affirmed on the the 4th day of April 1922 
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and the proceedings in this matter.” 
Malchand 'vvaa a g'^niastha employed by 
Kissen Chand Bautliia. the adjudicating 
creditor. We were informed by the learned 
Counsel for the OtTicial Assignee that when 
this application was made to the learned 
Judge he directed that the Olficial Assignee 
should have control of the application. 
The result of the learned Judge’s judg¬ 
ment was, as I have already stated,^ to 
set aside both these assignments as being 
iraudulent and void within the meaning 
of s. 5(J of the Presidency Towns Insolvency 

t 

In the first place it was stated that there 
was some doubt as to whether the learned 
Judge had jurisdiction to deal with the 
application when it was made in the form 
which I have described. The learned 
Counsel appearing for the appellants 
stated that he did not wish to argue that 
the learned Judge had no jurisdiction, 
on this occasion. Inasmuch as the learn¬ 
ed Counsel stated that there was some 
doubt about it, in my judgment it is ad¬ 
visable to set that doubt at rest. In my 
judgment the learned Judge clearly had 
jurisdiction to deal with this application 
under s. 56 of the Presidency Towns Insol¬ 
vency Act: and, the only further question 
upon this part of the case, is whether the 
learned Judge was entitled to act upon the 
evidence which was before him. 

Now, as to this, the first point raised 
was that the learned Judge ought not to 
have admitted or considered the deposi¬ 
tion of the insolvent Mongalchand (the 
deposition which the insolvent made be¬ 
fore the Registrar in Insolvency) as against 
the appellants: and, the same point was 
taken by the learned Counsel who ap¬ 
peared for Raghunath Das Sewlal the 
firm of which Ramlal Pachisia is the pro¬ 
prietor, and who are respondents to this 
appeal. 

I do not think it necessary to give any 
decision upon that part of the case, be¬ 
cause 1 am of opinion that it is clear from 
the learned Judge’s judgment that in ar¬ 
riving at the decision at which he did, he 
relied upon evidence which was independ¬ 
ent of the deposition of the insolvent and, 
further because I personally do not intend 
to rely upon the evidence of the insolvent 
in my judgment when I deal with the 
facts of this case. As at present advised, 
however, I am of the opinion that the 
deposition of the insolvent was not admis¬ 


sible as evidence against the appellants ot 
Pachisia, but I do not decide this point and 
I leave that question open if it ever becomes 
necessary to decide it on another occasion. 

The next point, which was urged by the 
learned Counsel for Ramlal Pachisia, WM 
that the deposition of Ramlal Pachisia 
before the Registrar in Insolvency was 
not admissible against his client Ramlal 
Pachisia. 1 think he was constrained to 
admit in the end that that w'as admissible 
if it amounted to an admission by his 
client Ramlal Pachisia. In my opinion 
it was admissible : in the first place, be¬ 
cause his evidence in my judgment, taking 
it altogether, practically amounted to an 
admission that he knew he was obtaining 
a fraudulent preference in his favour over 
the other creditors of the insolvent; in the 
second place in any event it was admissible 
for the purpose of showing the circum¬ 
stances in w'hich he took the assignment 
from the insolvent. 

The learned ('Counsel said that it was 
desirable that the praciice of this Court 
should be laid down clearly. In my judg¬ 
ment the practice, which is adopted in 
England with regard to an application of 
this kind, should be followed. If the 
Official Assignee has to apply to the leani- 
ed Judge for the purpose of setting aside 
an assignment, as in this case, on the 
ground that it was fraudulent and void 
within the meaning of s. 56 and he in¬ 
tends to rely upon depositions which have 
been made by parties before the Regis¬ 
trar in Insolvency at an enquiry held under 
9. 36 of the Presidency Towns Insolvency 
Act, he should give notice to the opposite 
parties of his intention so to do. It 'will 
then be open to the opposite parties, u 
they so desire, to get copies of the deposi¬ 
tions of which notice has been given. It 
is to be noted that in effect such notice 
was given in this case, inasmuch as the 
grounds of the application included not 
only the affidavit of Mulchand but also 
“the proceedings in this matter.” In my 
judgment, however, the notice should be in 
a more definite form, and the appli^anl: 
should specify in such notice the deposi¬ 
tions taken before the Registrar in Insol¬ 
vency, on which he intends to rely. 

I have dealt with the question of the 
learned Judge’s jurisdiction and of the 
procedure to be followed upon such an 
application as this; I now propose to deal 
with the merits of the case. 
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The first question that arises is whe¬ 
ther the learned Judge's judgment as to 
the transaction between the insolvent and 
Ramlal Puchisia is correct. The learned 
Judge said ; “I tliink it is clear on the 
evidence of Ramlal Pachisia that the ob¬ 
ject of the assignment of 2nd March was 
to obtain a preference over other creditors 
which is clearly bad and void as against 
the Official Assignee under the provisions 
of s. 56.” This matter obviously goes to 
the root of the case, because if that finding 
is not correct, then, of course, the appellants 
have no case to answer, because, if the 
assignment from the insolvents to Ramlal 
Pachisia stands, it follows tliat the assign¬ 
ment from Ramlal Pachisia to the appellants 
also stands. 

I am of opinion that the learned Judge 
was fully justified in coming to the conclu¬ 
sion that the assignment of the 2nd March 
was made with a view and for the pur¬ 
pose of giving Pachisia a preference over 
the other creditors, and was fraudulent and 
void within the meaning,of s. 56. The ma¬ 
terial part of that section is as follows :— 
^‘Every transfer of property, every pay¬ 
ment made ... by any person unable 
to pay his debts as they become due from 
his own money in favour of any creditor, 
with a view of giving that creditor a pre¬ 
ference over the other creditors, shall if 
such person is adjudged insolvent on a 
petition presented within three months after 
the date thereof, be deemed fraudulent 
and void as against the Official Assignee." 

Now, there cannot be the smallest doubt 
on the evidence of Ramlal Pachisia that 
on the 2nd March 1921 the insolvents were 
unable to pay their debts as they became 
due from their own money. Nor is there 
any doubt that the insolvents were adjudg¬ 
ed insolvents within three months after 
the date of the 2nd of March, and the onl}' 
question is whether the assignment in this 
case was made by the insolvent with a 
view to give the creditor Pachisia prefer¬ 
ence over the other creditors. 

The learned Judge referred to certain 
parts of Ramlal Pachisia’s evidence. I 
desire to refer to the same parts and other 
pars of his evidence as well: 

“Q.—When did y)u first look into your 
hooka and nnd this out? 

A.—I do not remember the date. When 
I heard that the business of the insolvents 
was about to fail and when I found that 
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they w’ould not pay me my dues in spite of 
repeated demands I looked into my books.” 

Then later on he was asked, 

“Q.— Did you ascertain at the time that 
they were in insolvent circumstances? 

A .—I found that out when I demanded 
the money. 

Q. —You satisfied yourself that they were 
in insolvent circumstances? 

A. —When I was demanding money they 
did not pay me. So my suspicion about 
their insolvency "was aroused and I put pres¬ 
sure on them to re-pay my money bat no 
payment was made and 1 came to the con¬ 
clusion that they were unable to pay. 
Thereupon the question of assignment of 
the insolvents’ outstanding to me was 
broached by tliem. They said to me : ‘We 
have no money to pay. We have outstand¬ 
ings due to us : you may take an assign¬ 
ment of them.’ ” 

Farther he was asked. 

“g.—You also made enquiries from people 
in the market that Surajmull and Mongal- 
chand were unable to pay tlieir debts. 

A .—There was no occasion for me to en¬ 
quire. I got tired of sending for my money. 
There would be rumours in the market if 
a dealer fails to meet his liabilities. 

Q.—You ascertained that the insolvents 
were unable to pay their debts when they 
became due. 

A.—Yes.” 

Then later on, , , r, 

“g—Did you look into their books ? 

A. —No. 

Q —How was the list prepared which was 

annexed to the as.«ignment ? 

A ,—The insolvents prepared the list. I 
never checked it. I was only too glad to 
get an assignment for what it was worth be¬ 
fore other creditors came down. 

g__Everything was put through as hur¬ 
riedly as possible? 

^_Yes.” 

I think those are all the passages to which 
I need refer. 

Now, first, with regard to the question 
of pressure : It is to be noticed that Ramlal 
Pachisia did not specify in so many words 
what was the nature of the pressure which 
he alleged he put upon the insolvents. I 
take it from his evidence to have been no 
more than a constant demand for his money. 
He said that inspite of his repeated de¬ 
mands he could not get any money. In 
the second place, it is to be noticed that 
such pressure, whatever it was, was useless 


988 MADHORAM RAQHUMULL V 

and failed. He says; “When I was de¬ 
manding money, they did not pay me. So 
my suspicion about their insolvency was 
aroused and 1 put pressure on them to re¬ 
pay my money, but no payment was made 
and I came to the conclusion that they 
were unable to T)ay.” In my opinion it is 
clear that there was no further pressure 
than mere demands, and when those de¬ 
mands were not complied with, Pachisia 
came to the conclusion that there was no 
use pressing any further, and he took an 
assignment of all the outstanding debts of 
the insolvents. 
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ly, inasmuch as the assignment wa$ 
made at a time when the insolvents 
were unable to pay their debts when they 
became due, and inasmuch as they were 
adjudicated insolvents within 13 or 14 days 
of the assignment, as between the insol¬ 
vents and Ramlal Pachisia the assignment 
of the 2nd of March 1921 must be deemed 
to be fraudulent and void as against the 
Official Assignee. 

Then arises the question as to whether 
the assignment of the 29th June 1921 hy 
Ramlal Pachisia to the appellants can 
stand. 


My learned brother during the course of 
the argument drew the attention of the 
learned Oounsel to a passage in Sir George 
Jessel, M. R.’s judgment in Ex parte Hall^ In 
re Cooper (1) to which I refer for the pur¬ 
pose o£ illustrating what I mean with re¬ 
gard to pressure. The learned Master of 
the Rolls said at page 5S5* : “Can that de¬ 
livery of the bills to Brown be said to have 
been made in consequence of bona fide 
pressure on the part of the appellant? It 
is plain that it was the voluntary act of the 
bankrupt. It appears to me that it would 
be absurd to call it pressure. A man says 
to his creditor, T am about to become bank¬ 
rupt, or I shall stop payment in a week.’ 
The creditor says, ‘Pay me my debt, or I 
will sue you for it.' Can that be called bona 
fide pressure by the creditor ? When you 
consider the matter, it seems to me that 
it would be absurd so to call it. And that 
is exactly what occurred in the present case. 
Of course it would be an entirely different 
matter if the creditor did not know of the 
state of his debtor’s affairs." In the present 
case, there was an admission of Ramlal 
Pachisia that he satisfied himself that the 
assignors were in insolvent circumstances, 
that their business was about to fail and 
that his repeated demands were of no avail: 
a id, I adopt what wa.s said by the learned 
Master of the Rolls in the abovemention- 
ed case, which in some respects has a con¬ 
siderable likeness to this, that it would be 
absurd to call what Pachsia did "'bona fide 
pressure." 


Having regard to these facts and to the 
reasoning adopted by the learned Judge 
in my judgment it is clear that the assign¬ 
ment of the 2nd March 1921 was made with 
a view to give Ramlal Pachisia a prefer 
ence over the other creditors. Conseauent 

Ch. D. .^80: 51 L J. Ch.Sofi: 4 Rt^t ” « 
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In the first place, in my judgment, there 
can be no doubt that if the appellants, 
after it has been established that the 
assignment by the insolvents to Ramlal 
Pachisia was fraudulent and void as against 
the Official Assignee, desired to bring 
themselves within the provisions of sub-s. 
(2; of s. 56, the onus lay upon them, the 
appellants, to show that not only did they 
give valuable consideration for the assign¬ 
ment but also that they acted in good 
faith. I rely upon the terms of sub-s. (2) 
of 8 . 56, which, in m 3 ’ opmion, make it 
plain that the onus is upon the appel¬ 
lants: the reason why the onus is laid upon 
the appellants in the circumstances of this 
case may be found in the judgment of the 
Court of Appeal in the case of Ex parU 
Tate (2). 

The next question which arises is whether 
the appellants have discharged that onus. 
The learned Counsel Mr. Khaitan for the 
appellants has urged that the onus has 
been discharged by reason of the affidavit 
of Gopaldas Modi, a partner of the appel¬ 
lant firm, which was filed in these pro¬ 
ceedings; and he relied principally upon 
paras. 3 and 6 . I will not read both the 
paragraphs in detail. The main allegations 
are contained in para. 3 which is s® 
follows:—"1’hat with reference to para. 7 of 
the said affidavit I say that my firm wanted 
to start a business of Commission Agency 
and for that purpose purchased the out¬ 
standings from Raghunath Das Sewlal for 
the sum of Rs. 30,000. The said amount 
has been paid by cheque and the factw^ 
of pa 3 ’ment duly appears in the firm’s Cash 
Book and Bank Pass Book." The learned 
Counsel argued that that was the only 
evidence which the learned Judge was 
entitled to entert ain with regard to this 

(2) (1879) 95 L. T. 531; 25 W. B. 52. 
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point. In my judgment that argument 
ought not to be adopted. In my judgment 
it was open to the Court to consider the 
depositions of the partners of the appel¬ 
lants firm for the purpose of ascertaining 
the circumstances relating to the assign¬ 
ment which they took on the 29th of June 
1921, and for the purpose of ascertaining 
all the facts which are material to that 
question. 

With regard to the payment of the 
Ks. 30,000, the learned Judge has found as 
fact that that was made. There is evidence 
that a cheque was drawn by one of the 
partners of the appellants’ firm and that 
that cheque was debited to the appellants’ 
firm s account in the Central Bank of India. 
The date of this cheque was the 29lh June 
1921 and was debited to the appellants’ 
firm’s account in the Bank on tlie 2nd of 
July. There was some question raised 
during the examination of Nathmull, one 
u partners of the appellants’ firm, 
whether there was sufficient money in the 
Bank to meet that cheque, aird it was 
^ggested in the examination by Mr. 
Chatterjee that there was only Rs. 12,756 to 
their credit on the 29th June. The answer 
was, “No, the balance was Rs. 44,668. We 
fbe Bass Book before us. It was 
exhibited at the hearing before the learned 
^dge. It is obvious fi'oin tlie record of 
the examination that the above-mentioned 
question related to the Pass Book. On 
looking at the Pass Book it appears that 
there was on the 29th of June 1921, a debit 
balance of something like Rs. 33,000. Both 
the learned Counsels are agreed that that is 
^hat is shown by the Pass Book itself. 

Jfieso two sums of Rs. 12,756 and 
■Its. 44,668 were arrived at by the persons 
^no respectively mentioned these figures, 
no one was able to explain. The fact re- 
^^'^»^owever, that a sum of Rs. 30,000 
o the appellants’ account on 

J, of July. Though I have some 

uoubt on the matter I assume that the 
payment by the cheque was a bona fide 

there still remains the question 
fflWk assignment was taken in good 

* , learned Judge came to the 

conclusion that it was not. In my judg- 

in the evidence of the partners of 
..^Pl^fi^nnts’ firm, there is ample justi- 
that finding. Some of the evi- 
yiiich justifies that finding may be 
^ to shortly: in the first place, it 

PPeftrs that when Oopaldas Mpdi was 
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approache<l by a man called Gungadas 
Bhulter who was a gomastha oi Raghunalli 
bewlal, Gungadas Bhutler informed him 
that tlie_outstanding debts would amount to 
about 65 or 66 thousand rupees, that Puran 
Qiand Hurruck Chand had closed their 
business, had left Calcutta and had sold 
their outstanding debts to Raghunath 
Sewlal. He, Gopaldas Modi, admitted that 
that statement was made to him. He 
further admitted that when his firm took 
the assignment on the 29th of June, they 
got no papers, nothing but the assignineia 
and 4 or 5 letters received by Raghunath 
Das Sewlal in rejily to tlie letters of 
demand sent by tliem to the debtors. 
Beyond that they got no papers at all. He 
further admitted that he did not know the 
names of the partners of this firm but that 
he was told that tliey had closed tlieir 
business. He further stated that he liad 
enquired whether they were insolvents. 

"Q —You were told that they had closed 
their business. 

A. —Yes. 

Q—Did you not enquire whether they 
were insolvents? 

A. ~l enquired and I was told that they 
had^closed their businessaiui left Calcutta.” 

Wliat can that mean? When the enquiry 
was whether they were insolvents, and the 
answer was that they had closed their busi¬ 
ness and left Calcutta and sold their out¬ 
standings to one creditor, the conclusion to 
which any one would nafnially come under 
the circumstances would be‘that the film 
was insolvent. 

Then he was asked again, 

‘ Q -—What did you enquire? 

A. —I enquired why Piiran Chand Hurruck 
Chand had closed their business and sold 
the outstandings. 

Q .—Wliy had they closed? 

A .—I did not enquire. 

Q .—What did you enquire about? 

A .—I enquired about the insolvency of 
the debtors and came to know from two or 
three commission agents that I would be 
able to realise the amount from them. 

Q .—Did you enquire who the persons 
were who represented the firm of Puran 
Chand Hurruck Chand? 
yl.—No.” 

Again he was asked, 

“(j.—Did you make any enquiries for the 
books of account of Puran Chand Hurruck 
Chand? 


MADHORAM RAOHUMULL V. OFFICIAL ASSIGNEE. 



990 UADHORAM RAQHUilULL V. OFFICIAL ASSIftMEj. . [85 1. 0. 1925] 


A.—No.” 

He was asked again whether lie examined 
the books. He said, “I did not examine the 
hooks. 1 was busy and I did not think it 
necessary either to examine the books. ’ 

“ Q.—You were going to buy the out¬ 
standings, why did you not think it neces¬ 
sary to see how much was due ? 

A.—1 looked into the assignment in favour 
of Raghunalh Das Sewlal and I believed 
that everything was correct. 

Q.—Then 1 take it that you made no en¬ 
quiries as to whether the assets were realis¬ 
able or not ? 

A.—I simply asked Raghunath Das 
Sewlal’s man as to how much would be 
realised and what profit I would be able to 
make. 

Q .—Who was the man of whom you made 

the enquiry? 

A.—Gungadas Bhutter. 

♦ # * * * 

Q.__-\Vhat step did you take to get posses¬ 
sion of the account books for the purpose 
of realising the outstandings? 

—Up-to-date I have taken no steps. 

Q ,—Where are the books? 

A.—I have now come to know that they 
are in the possession of the insolvents.” 

Therefore, it appears that he admitted 
that he had made certain enquiries but 
he got no satisfactory answers and that 
these enquiries were made sometime about 
April or May 1921. Puran Chand Hurruck 
Chand were adjudicated insolvents on the 
15th of March 1921, and this assignment 
of the 29th of June 1921 was taken by the 
appellants under the circumstances above- 
mentioned. It seems to me that it is im¬ 
possible to say that this assignment of the 
29th of June 1921 was an assignment taken 
by the appellants in good faith. 

There are other matters in the evidence 
of the appellants which were' relied upon 
by the learned Counsel for the Official 
Assignee; but, in my judgment, it is not 
necessary for me to deal with them in de¬ 
tail. It is sufficient for me to say that in 
view of the admission made by the appel¬ 
lants in their depositions before the Regis¬ 
trar in Insolvency, which, in my opinion, 
were certainly admissible for the purpose 
of refuting the statements contained in the 
affidavit which was put in by one of the 
appellants, in my judgment, the appellants 
have not discharged the onus of showing 
that_ the assignment of the 29th June 1921 
Tras 'f^en by them in good faith. 


It was urged on behalf of the appellants 
on the question of procedure that injustice 
or hardship might be experienced by tlie res¬ 
pondents to an application, if the procedure, 
which was adopted in this case is followed. 
I was not impressed by that argument 
because it appears that the learned Judge 
gave the learned Counsel wlio was appear¬ 
ing for the appellants an opportunity of 
calling evidence if he so desired The evi¬ 
dence in this case on which the judgment 
was founded, consisted of the depositions 
of Ramlal Pachisia and the members of 
the appellant firm. If any of the parties 
had desired to make any explanation or to 
give any further evidence in respect of the 
matters as to which they had been examin¬ 
ed before the Registrar in Insolvency they 
had ample opportunity of so doing. 

Consequently, in my judgment, the learn¬ 
ed Judge's judgment was correct and that 
this appeal ought to be dismissed. 

The learned Counsel for the Official As¬ 
signee drew our attention to the order which 
the learned Judge made as regards coslfl. 
In the last line of his judgment will be 
found this direction, ‘‘The Official Assignee 
is entitled to the costs of this application 
including the costs of the examination 
under s. 36.” The learned Counsel pointed 
out that the Official Assignee did not 
conduct the proceedings under s. 36, hut 

that the adjudicating creditor did. 
judgment that order, therefore, ought to 
be altered, and should run a.«i follows*:^ 
** The Official Assignee is entitled to the 
costs of this application, and in his capacity 
of Official Assignee on behalf of the ad¬ 
judicating creditor to the costs of the 
examination under s. 36.” Witli that varia¬ 
tion, in my judgment, the learned Judges 
judgment and order should ho sustained 
and this appeal dismissed, . . 

The appellants must pay the Official 
Assignee his costa of this appeal. The 
other respondents, the firm of Raghunaln 
Das Sewlal will pay their own costs of this 
appeal. 

Bichardson, J.—I agree. These pro¬ 
ceedings under s. 56 of the Presidency 
Towns Insolvency Act were commenced by 
notice of motion in bankruptcy served on 
the firm of Raghunath Das Sewlal of 
which the sole proprietor waa^ Ramlal 
Pachisia, and on the appellants' firm of 
Madhoi-am Raghumull. 

The relief prayed for was that the sa* 
eignment by the ixisolyent firm of Sur^l* 
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mull Mongalcliand, dated 2nd March 1921, 
in favour of Ramlal Pachisia and the trans¬ 
fer by the latter on the 29th June 1921, 
of his right, title and interest under the 
assignment to the appellants’ firm should 
be declared fraudulent and void as against 
the Official Assignee. 

The questions of procedure ■which liave 
been raised have been dealt "with by my 
Lord and I have nothing to add. 

A.S against Ramlal Pachisia his own de¬ 
position taken under s. 30 of the Presi¬ 
dency Towns Insolvency Act is clearly ad¬ 
missible in evidence on these proceedings 
and no other evidence need be considered. 

It Avas said that the assignment of 2nd 
March in his favour Avas not a preference 
Avithin the meaning of s. 56 of the Act 
because it Avas induced by pressure put 
upon the insolvent so that he Avas not a 
free agent in the matter. The authorities 
such as Sharp v. Jackson (3) sIioav that 
the AA^ord “preference” imports and in¬ 
volves freedom of choice and that no trans¬ 
fer which is not voluntary in the sense 
that it is a free act of the insolvent, is a 
preference AAhich under the Act is to be 
deemed fraudulent and void as against the 
Official Assignee. But Avhat did the pres¬ 
sure amount to, Avhich is said to have 
been exercised in the present case ? On 
his own shoAAung Ramlal Pachisia kneAv at 
the time that the insoh^ent firm could not 
pay their debts. He admits that he AA’as 
told Avhat the position of the firm Avas. 
Though the exact form Avhich the suggest¬ 
ed pressure took isnot stated, I may assume 
that it took the form of a llireat of legal 


proceedings. But in such circumstancej 
such a threat is meaningless and lAvillnol 
again quote the language of the Master of the 
Rolls, Sir George Jessel, in Ex parte Hall 
In re Cooper (1). t agree with my Lord that 
there is- no pressure showm here Avhich can 
be described as bona fide pressure by Avhich 
the members of the insolvent firm AA'ere pre¬ 
vented from acting as free agents. In the 
result, therefore, I agree Avith the learned 
Judge that the assignment in favour of 
the respondent firm by Ramlal Pachisia 
^U3t be deemed to be fraudulent and A’’oid. 
As to the appellants’ firm, I Avill not deal 
the facta again in detail. VVe have 
fiu assignment by the insolvent firm in 
favpur of a creditor Avhich is found to be 
fraudulent preference. Here again, no 

e O' ^19. 98L. J. Q. B. 860; SOL. T. 841; 


evidence need be considered as against the 
members of the appellant firm except tlieir 
own depositions taken under s. 30. Con¬ 
fining myself to those depositions as they 
staiKl, I cannot imagine that any honest 
busiiicss man would liave entered jjito a 
serious transaction, involving the payment 
of a sum of Rs. 30,000, Avithout making en¬ 
quiries Avhiol], as the learned Judge ob- 
seiA’ed, these gentlemen delibejately ab¬ 
stained from making. The learned J*udge 
has found, and I am Avilling to concede, 
that the sum of Rs. 30,000 Avas, in fact, 
paid by a cheque Avhich Avas caslied at Ram¬ 
lal Pachisia’s Bank. But like the leained 
Judge, even though tliis cheque Avas handed 
over the counter of Uie Bank and cashed, 
I am still far from being convinced tliat 
the appellant firm have brought themselves 
Avitliin the protection of sub-s. (2) of e. 56 
as persons making title in good faith and 
for A’aluable consideration through or under 
a creditor of the insolvent. We Avere re¬ 
ferred by tlie learned Counsel to the defini¬ 
tion of “good faith” Avhich appears in 
cl. (20) of 8. 3 of the General Clauses Act 
of 1897. It is there said that “ A thing 
shall be deemed to be done in goodfaith 
Avhere it is in fact done honestly, whetlier 
it is done negligently or not." But clearly 
an appeal to that definition begs the whole 
question Avhich is here in issue. It is thus 
assumed that the thing here Avas done 
honestly. In my opinion, llie appellant 
firm, in llie transaction Avitli wJiich Ave are 
conceined, did not act honestly or in good 
faith Avithin the njeaning of s. 56, sub-s. 
( 2 ).^ 

Ihe result, tin refore, is tliat I agree Avith 
my Lord that this appeal should be dis¬ 
missed. 

N. H. Appeal dismissed. 
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enforce obligation createdhy decree, whether maintain¬ 
able—Suit to recoi'er money from partner — Limitation. 

In India no action lies on an executable judgment, 
the only remedy of the decree-holder being by way of 
execution. This principle is embodied in a. 47 of the 
0. P. 0. [p, y92, col. 2; p. 993, col. l.J 
Ordinarily the Courts in India pass judgments 
which are to be enforced in execution, and even when 
they create a new relation involving fresh rights and 
obligations, they provide for working out the rights 
in execution. Rarely do they create a new obligation 
without providing for its execution and indicating a 
suit as the only method of enforcing it, but when they 
do so; a suit to enforce the obligation is maintainable, 
[p. 993, col. 2.] 

A claim to recover a sum of money due from one of 
the pirtuers in a tirin must form part of the enquiry 
in the action for winding up the partnership, and no 
separate suit will lie for such relief after a suit for 
an account is barred by limitation. Q). 992, col. 2.] 
(Case-law discussed.) 

Appeal against the decree of the Court 
of the Subordinate Judge, Ramnad at 
Madura, in O. S. No. 13 of 1920. 

Messrs. A. Krishnaswami Iyer and J/, 
Patanjali Sastri, for the Appellants. 

Mr. K. Bashyam Iyengar, for the Res¬ 
pondent. 

JUDGMENT,— The facts of this 
appeal may be briefly stated. 

The plaintiff, the first defendant’s 
father and two others carried on a partner¬ 
ship business at Zanzibar. Original Suit 
No. 143 of 1909 was filed in the Subordinate 
Court of Madura East for its dissolution. 
In that suit, the present plaintiff was the 
5th plaintiff and the father of the present 
Ist defendant was the 1st defendant. A 
preliminary decree was passed on 27th 
October 1909 and a (Commissioner was 
oppointed. The temporary Subordinate 
Court of Ramnad to whose file the suit 
was then transfened confirmed the report 
of the Commissioner, Paragraph 6 of the 
order confirming the report runs as fol¬ 
lows :—“It is, therefore, ordered that 1st 
defendant do forthwith pay into Court the 
sum of Rs. 2,611-6-3 being the amount found 
due to the partnership by him, that in 
default of such payment, the 5th plaintiff is 
appointed Receiver to realise and collect 
the said amount with power to bring and 
defend suits in his o^vn name, etc., (see 
Ex. D.) The final decree (Ex. E) of the 
Subordinate Court was passed on 14th Octo¬ 
ber 1911. It says “that out of the amount 
collected by the 5th plaintiff as Receiver 
in realising the only item of assets of 
Rs. 2,611-6 3 due from the 1st defendant 
lie (the 5th plaintiff) do take etc.’* There 
was an appeal to the District/Court and 
w: - High Court and the ^.Subordinate 


Court’s decree was finally confirmed by the 
High Court on 5th February 1917. Mean¬ 
while there was an attempt to exe¬ 
cute the decree of the Subordinate Court 
in Execution Petition No. 3U9 of 1914. 
The Subordinate Court of Ramnad held 
that the decree was unexecutable and that 
it contemplated that the 5th plaintiff as 
Receiver should sue let defendant to re¬ 
cover the amount (Ex. G, dated 26th October 
1914). There was no appeal against this 
order and the order is now binding on all 
the parties. The result is that the decree 
must be construed, in the light of that 
order, to be a decree declaring or creating 
rights which are unenforceable in execution 
and can be enforced only by suit. 

The present suit is presented on 4th 
February 1920for recovering thesaid amount. 
The plaintiff obtained a decree and defend¬ 
ant appeals. 

He contends that the suit is not main¬ 
tainable and is barred by limitation. It is 
true, as he points out, that a claim to 
recover a sum of money due from one of 
the partners must form part of the en¬ 
quiry in the action for winding up the 
partnership and no separate suit will lie 
after <a suit for an account is barred by 
limitation. Gopala Clietty v. Vijayaraghava- 
chariar (1). 

But the respondent contends that the 
judgment (as construed by the order of 
26th October 1914, Ex. G) creates fresh 
rights ill the place of the older rights and 
this suit is an action on the judgment. 
This is obvious and, provided, there is no 
obstacle in India to a suit on a judgment, 
when there is no other remedy to en¬ 
force the right, the contention ought to 
prevail. 

At common law, actions on judgment 
lie whether the remedy by executipu is 
available or not. [See WilliaTn v. Jones 
(2), Hvtchinsonv. Gillespie (3) find Marbella 
Iron OreCo. v. Allen (4) and Black on Judg¬ 
ments. Vol. II, 6. 958]. This is admitted 
by the appellant. In India it is settled 
that no action lies on an executable judg- 

(1) 74 Ind. Cas. 621; 45 M. 378; 30 M. L. T. 283; 
a922) A. I. R. (P. C.) 115; (1922) M. W. M. 3."6; 16 
L. W. 200; 26 C. W. N. 977; 43 M. L. J. 305; 24 
Bom. L. R. 1197; 20 A. L. J. 862; 3G C. L. J. 308; 

49 1. A. 181 (P. C.). 

(2) (1845) 13 M. & W. 628 at p. 633; 2 D. AL. 680; 

14 L. J. Ex. 145; 67 R. R. 767; 153 E. R. 262. 

(3) (1856) 11 Ex. 798; ^5 f.. J. Ex. 103; 2 Jnr. 

(.M. 8.) 403; 4 W. R. 302; 156 E. R. 1055; 103 R. R« 
799. 

(4) (1876) 47 L. J. 0. P. 601; 38 L. T. 615. 
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ment and the only remedj’being execution' 
live principle being embodied in s. 47, 
c. p. c., (s. 244 of the Code of 1882^ 
An exception was at one time recognised hy, 
which suits were permitted to be brought 
on the High Court on judgments of _a 
Court of Small Causes in order to obtain 
execution against immoveable property: 
BhavanishankarShevakram v.Pursadri Kali- 
das (5). On the ground that, ‘Where an action 
on the judgment will give a higher or better 
remed 3 ^ the case is different’ [see 
chharam Kalliandas v. Dakshc Sakih Mir 
Mainuddin Khan (6)]. The exception is 
now absolute (a. 94 of the Act XV of 1882.) 
nut Couch, C. J., also says in the case last 
cited “There are cases in which an action 
may be the only mode of enforcing a 
judgment or decree.” The present case 
is such a case. In Muhammad Gouse 
Cooroosee v. Mustan Ally (7), Scotland, 
G. J., and Bittelston, J., recognising that 
such a suit would lie proceeded to discuss 
the question of limitation. The further 
remarks in Bhavanishaukar Shcrakram v. 
Pursadri Kalidas (5) were intended to apply 
only to executable judgments. The decision 
in Merwanji Kowroji v. Ashahai (8) is also 
based on the policy of the C. P. 0. and 
applies only to judgments capable of execu¬ 
tion. So also are the remarks in Peria- 
sami Mudaliar v. Seetharama Chettiar (9): 
“As against the judgment-debtor himself 
or against his legal representative it has 
long been hpld that under the Indian 
Processual Law the remedy is only by 
way of execution of the decree and that 
no suit could be brought upon the judg¬ 
ment.” The decision in Annoda Prasad 
Ba?ie?'jee v. Nobo Kissore Roy flO) shows a 
suit te maintainable on a judgment where 
no mode of execution (other than proceed¬ 
ings in contempt) is available. Sale, J , 
says that that was the practice of the 
Court, referring to Atternioney Dossee v. 
Hurry Doss Diitt (11). The case in Kali 
Charan Nath v. ,Sukhada Sundari Debi 
(12), those cited in it: Prosunno Chiindcr 


: fo) 6 B. 202 at r- 297; 6 Ind Jur. 421; 3 lud. Dec 
,(K. R.) 652. 

(6) 6 B. H. C. R. 231. 

• (7) 4 Mad. Jur. 127. 

(5^ 8 B. 1: 4 Ind. Dec. fs. s.) 375. 

' (9) 27 M. 243 at p. 249; 14 M. L. J. 8i (F. B.). 

(10) 9 C. W. N. 952; 33 C. 5(50. 

(11) 7 C. 74; 4 Shome. L. R. 192; 9 C. L. R. 3.57 
•3 Ind. Dec. (n. «?.) 597. 

tl2) 30 Ind. Oas. 824; 20 C. W. N. 58; 22 C. U J 


Dhaltncliarjec v. Kristo Chytunnu Pal (13) 
and Ashi Blinsan Dasi v. Pelaram Mandal 
(^14) arc not siriclly relevant n.s tliey 
arc cases where execution against the 
j.udgment-debtor on record was useless 
and it was pouglit to obtain on a judg¬ 
ment against another person substantially 
the saine relief. The remarks in Rama- 
nand v. Jai Ram (15) apply only where 
there is another mode of enforcing the 
judgment. 

In our opinion there is nothing in all the 
Indian antliorities (“ited before us against 
the maintainability of tlie suit. Sueli a 
case can occur only very rarely. Ordi¬ 
narily the Indian (I’ourts pass judgments 
wliich are to l)e enforced in execution and 
even when they create a new relation in- 
yolving fresli rights and oblig:ations, they 
provide for working out the rights in exe¬ 
cution. llareiy do tliey create a new obli¬ 
gation without providing for its execution 
and indicating a suit as the only method 
of enforcing it. Hut wlien they do, as in 
this case, the suit is maintainable. 

We accordingly hold that the suit is 
maintainable. If so. tlie only period of 
bmitalion tliat is applicable to it is Art 122. 
There was no old cause of action on wliich 
such a suit would be maintained nor does it 
subsist if it ever existed. The judgments 
created a new obligation in lieu of the old. 
The suit is, therefore, within time. 

The appeal fails and is dismissed with 

costs. •' 

V. K. V. 

2 . K. Appeal dismissed. 

a3) 4 c. 312; 3 C. L. R. 15i; 2 Ind. Dec. (n. s.) 
217. 

(14) 21 Ind Cas. 519; 18 C. L. J. 302; 18 C. W, N. 
1T 

‘(15) 59 Ind. Cas. 032; 13 A. 170; 18 A. L. J. 1001; 
2 U. P. L. R. (A.) 379. 
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MADRAS HIGH COURT. 

Srconi) Civil Api’eal No. 3GI or 1921. 

April 23, 1924. 

Present:—Ur. Justice Madliavan Nair. 

XAGARAJA JTEU and others— 
Defendants Nos. G to 10— Appellants 

versus 

NATESA IYER alias NATARAJA IYER 
—Plaintiff—Responden,t. 

CoTistmetion of document^-^Gift — Estate, tetkea-^ 

Principles apjMcabU. 

Where die ciuvydon arises as to tho TimaUim ot 
estate conferred upon the cloaec by o deed of gUt, the 


« 
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c nstniction of the document essentially depends on 

words used therein and the special circumstances 
under which it came into existence. The true guide 
in all c.'\s3s is the intention of the donor to be dis¬ 
covered from the language used by him. If the 
words employed are cl.*ar and unambiguous, whether 
the donee is a ni/ohora f .‘male, effect must be given 
to their plain meaning, [p. 1)94,col. 2.] 

When tlie operative words of a document are clear 
and unambiguous, the fact that in the later part of 
the document there are additions or omissions can¬ 
not warrant the deed being constimcd in such a way 
as to render the operative words ineffective, [p. 995, 
cols. 1 & 2.j 

(Case-law referred to.) 

A deed of gift ran as follows:—“Deed of gift exe¬ 
cuted in favour of M. daughter of R. . 

.As we have this day gifted away to 

you and put you in possession of the following*. 

!.you and your male issue shall enjoy the said lands 

with all kinds of rights.you shall yourself pay 

the Sif’car kist due for the lands. To this effect we 
have executed this deed of gift in favour of M:" 

Hill, (,1) that M. took an absolute estate in the 
yropirty gifted and the deed did not operate to 
convey any interest in favour of any one else; [p. 995, 
col. 2.] 

(2) that the provision about enjoyment with regard 
to th 2 male ssue must be regarded as au idle 
attempt to derogate from the grant and did not vest 
any inlerost i.o the mile issue. 

Second appeal against a decree of the 
Courtof the Additional Subordinate Judge, 
Tanjore, in A. S. No. 64 of 1920, (A. S. 
No. 12 of 1920 on the file of the District 
Court, Tanjore), preferred against that 
of the Court of the District Munsif, 
Negapalam. in O. S. No. 249 of 1918. 

Mr. A. V. Viswanatha Sasb'y, for the 
Appellants. 

Mr. E. Vinas'ika Rao, for the Respopdent, 

JUDGMENT. —Defendants Nos. C to 
10 are the appellants in this second appeal. 
Their predecessor-in-interest, the 1st de¬ 
fendant purchased the suit properties 
under a sale-deed executed by one Mant^a- 
lathaminal since deceased and her soiis 
defendants Nos. 2 to 4. The present plaint¬ 
iff who is also her son, was a minor at 
the time of execution of tlie said sale-deed 
and the 2ad defendant his eldest brother 
purported to execute the sale-deed for 
himself and in his capacity as the guardian 
of his minor brothers, the present plaintiff 
Mangalathammal obtained the properties 
under a deed of gifl, Kx. I. executed in her 
favour by her father. ^ After he attained 
bis majority^, the plaintiff has institutad the 
present suit to set aside the sale so far as 
it concerned his one fourth share. The 
plaintiff's case is that, under the deed of 
gift, Mingalathammal had only a life-estate 
and that he and his brothers had a vested 

jemaiuder after her death, and consequent¬ 


ly the sale was not valid and binding on 
his share. The suit was resisted mainly on 
the ground that the properties belonged .to 
Mangalathammal absolutely under the deed 
of gift from her father. It was also con¬ 
tended that, in any event, the title under 
the deed of gift vested in Mangalathammal 
and defendants Nos. 2 to 4 who were the 
only sons then alive, and not with the 
plaintiff who was not born at the time of 
the deed of gift. 

The District Munsif upheld the conten¬ 
tion of the defendants while the lower 
Appellate Court took, the view that Manga¬ 
lathammal had only a life-estate under the 
deed of gift and that the sale did not con¬ 
sequently bind the plaintiff's share in the 
suit properties. 

Thus the important question for consider¬ 
ation is, what is the nature of the estate 
taken by Mangalathammal under the deed 
of gift. The material terms of the deed 
of gift are as follows : “Deed of gift execut¬ 
ed on 16th June 1891 in favour oi Mangala¬ 
thammal daughter of Ramasamy Iyer..... 

. As we have this day gifted 

away to you and put you in possession of the 

following, viz., .so, 

you and your male issue shall enjoy the 
said lands with all kinds of rights as per 
the terms contained in the said registered 
document as aforesaid. We have delivered 
to you in support of this document the two 
registered deeds referred to herein and the 
other documents relating to-the said lands. 
You shall yourself pay the>irfcar kist due 
for the lands.....To this 

effect we.executed 

this deed of gift in favour of Mangalath¬ 
ammal.’’ 

Numerous decisions have been cited on 
either side as tending to throw light on the 
proper construction of instruments of this 
description executed in favour of females; 
but I think it would serve no useful 
purpose to examine each case separately, 
or to attempt to reconcile one decision 
with the other. The proper construction 
of each document to my mind, essentially 
depends on the words used therein and 
the special circumstances under which it ^ 
came into existence.” The true guide in 
all cases is the intention of the donor ^ 
to be gathered from the language used 4 
by him. If the words employed are clew | 
and unambiguous, whether the donee i® ^ ; 
a male or a female, effect must be given ^ 
to their plain meaning, and it may be | 
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taken that the rule of construction in 
Moulvic Mohamed Shumsool HokLi v. 
Shewakram (1) is only to be applied 
where there is some uncertaintv in the 
terms of the instrument —[vide Mayiie's 
Hindu Law, Dth Edilion, s. 3iJ6 and Uania- 
ckandra, Rio v. R unickandrj. Rio 

In the present case the deed hegins and 
ends by saying that it is “executed in 
favour of Mangaiathammal.” There are 
no words as such limiiing her estate. It 
contains recitals to the effect that posses¬ 
sion had been transferred to her and that 
she was to pay the kist. These unmis¬ 
takably point to the grant of an absolute 
estate in favour of Mangaiathammal. In 
the body of the deed, it is true, there are 
words to the effect that she and her male 
issue were to enjoy the properties. The 
question is, do these words operate to 
derogate from the grant of an al)solate 
estate in her favour? I do not think so. 
These are not the operative words of the 
grant. These are merely concerned with 
what mav be regarded as a non-essential 
point of detail. The operative words aic 
at the commencement, viz., “As we have 
this day gifted to you and i)ul you in 

possession.Further, 

if the provision as to the enjoyment were 
considered vital and so important as to 
invest the male issue with the character 
of joint grantees or holders of vested 
remainder, why were they not mention¬ 
ed in connection with the delivery of the 
deeds, possession of tne properties and the 
payment of the kist? Defendants Nos. 2 
to 4 were admittedly majors then, and, if 
it was intended to convey any manner of 
interest in their favoui\ I think mention 
■would have been made of them as joint 
donees, or at least as joint transferees of 
possession. The inference is irresistible 
that the donor did not regard them in 
that light. As observed by the District 
Munsif, the provision as to enjoyment of 
male issue, coming as it did after a com-' 
plete disposition of the properties in favour 
of Mangaiathammal, can only be treated as 
a mere recommendation and nothing more. 
When the operative words of a document 
are clear and unambiguous, tlie fact that 
in the later parts of the document there 
are additions or omissions cannot warrant 
the deed being construed in such a way as 

^(1) 3 I. A. 7; 22 W. H. 409; It B. L. R. 226; 3 Ssr. 

P. 0. J. 40S (P. C.). 

(8) S8 Ind. 0a8 94* 24 M. 283; 36 >f. h. J. 300. 


to render the operative words ineffective. 
Muihumeenakshi Avimitl v. Chendrii Sekhara 
Ayyar (3). In the words of tlie lb ivy 
Council in Lai J(am Siiujk v. Deputy Com¬ 
missioner oi ParUibyarh (dj, the provision 
about enjoyment wiih n)ale i.ssue in the 
present deed of gift may be rejected at most 
as an idle attempt, if at all, to derogate 
from the grant. 

In the result, after a careful consider¬ 
ation of the actual words used in Fx. 1, I 
am of opiuion that the donors intended 
that Mangaiathammal should take an 
absolute estate and that she did, in fact, take 
an absolute estate under Ex. 1. Jn this view, 
the second question raised on behalf of the 
appellants that, in any event, Ex. 1 
operated to convey an estate only in favour 
of Mangaiathammal and defendants Nos. 2 
to 4, and not in favour of the plaintiff 
w]»o was not born at tlie time of the gift, 
does not retpiire investigation. If, how¬ 
ever, I should be inclined to hold that 
tlie Madras Act J of 1911, applied which 
would necessitate a liuding as to whether 
tlie lirst defendant under whom the plaint¬ 
iff claimed was a bona jidc tjansferee, this 
aspect of the case iieed not be investigat¬ 
ed furlhei', in view of the conclusion 
arrived at by me to the effect lliat Maiiga- 
laLhammul fook an absolute estate under 
Ex. I and that it did not operate to 
convey any interest in favour of any one 
else. 

The plaintiff did not thus, in iny view, 
ever derive any interest in the properties 
involved in the suit un'Ier Ex. 1. Tljey 
vested with Mangaiathammal absolutely 
and the appellants who claim through her 
have a perfect and indefeasible title which 
is not open to attack by the plaintiff. The 
second appeal is, therefore, allowed and 
tlie plaintiff's suit is dismissed, d he 
respondent must pay the costs of tlie 
appellants in this and in the lower Courts. 


N. V. 

z. K. 


Appeal dismissed. 



iV. t 
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CALCUTTA HIGH COURT. 

Civil Rule Xo. 27 iSj of 1924. 

July 1, 1924. 

p7'csent: —Mr. Justice Sulirawardv and 

4 

Mr. Justice Duval. 

KRIS 11X A D A S A C H A R J K R 
CHOUDlllMiY AXD oiHEKs — Rlaintiffs 

—PliTITIONERS 

vei'siis 

RAHIMAXXES3A IMBl and others— 
Defendants—Resfon dents 
—Opposite Paktv. 

Limiiatioii ,lcf (7X of UlOS), *•. o Appeal ^Icd 
beyond time— Extension of time, application for - 
Review uppliccition, lime spent in, nhello r can be de¬ 
ducted Due diligence. 

An application to e.Ktend the lime lituitrd ft)r lilin;; 
an appeal by deducting therefrinn the time spent l)y 
llie appellant in i)resentin^ and jiroseculiii'' a review 
application in respect of tiie judfrmenl appealed 
against, n'.ay bo granted on a considcrafi< n of the ea.se 
under s. 5 of the Limitation Act. i)rovid( d llse a))peU 
lant sliows due diligence in making the afiplicaticm for 
extension. 

Rule against an order of the vSul)-Jtulge, 
Second Court, at Parisal (Backergunj), in 
Rent Appeal Xo. 39 of 1921. 

Babu Prokas Chamha Majumdar. for the 
Petitioners. 

Dr. Sarat Chandra Bysak and Babu 
Siires Chandra Tahtkdar, for 1 lie Opposite 
Party. 

JUDGMENT.—This Rule was obtain- 
-ed calling upon the opposite party to show 
cause why the appeal should not be re¬ 
gistered though filed out of time. The 
decree in this case was prepared and signed 
on the 22nd Marcli 1922. The application 
for review was presented to the lower Appel¬ 
late Court on the Kith June 1922. That 
■application was dismissed on thelUliSep- 
/tember 1923. The present appeal was filed 
on the 12th November 1923. On the 21st 
' November the Stamp Reporter reported 
■ that the appeal was out of lime and on 
the 22nd November direett^d the matter to 
be laid before the Registrar. On (he 7lh 
December 1923 the Registrar allowed two 
Aveeks' time to the appellant to make the 
necessary application before the Division 
Court. On the 2nd January 1924 the pre¬ 
sent application Avas filed on Avhich this 
Rule was issued. The petitioner Avants us 
to deduct the time employed in presenting 
and prosecuting the revieAv application be¬ 
fore the lower Appellate Court from the 
time allowed for presenting an appeal to 
this Court. His prayer might have been 
granted on a consideration of the case under 
a. 5 of the Limitation Act; but he has not 


r. parameswara eavannavar. [851. C. 1925] 

shown due diligence in proseciiling the 
matter in tliis Court. He filed the appeal 
in this Court on the 12th November 1920 
aeaiiist a decree prepared and signed on 
the 22nd March 1923. He must have known 
at the time lie filed the appeal that it was 
barred and he should have been prepared 
to get an order from this Court on a proper 
application explaining the delay in present¬ 
ing the nienK<randum of appeal directing 
the registration of the appeal. Instead of 
that, he takes no further steps in the matter 
and not even Avithin the time alloAved by 
the Registrar. This application Avas filed 
more than a month and a half after the 
filing of the memorandum of appeal. It 
seems to us that the petitioner has failed to 
give sufTicient explanation for the delay 
and Ave do not think that in the circums¬ 
tances of this case Ave should be justified in 
exercising our discretion under s. 5 of the 
Limitation Act and extend the time for 
presentation of the memorandum of appeal. 
Tliis Rule is accordingly discharged Avith 
costs. We assess the hearing-fee at two 
gold viohiirs. 

z.K. Ride diickanjed.r 


MADRAS HIGH COURT. 

Second Civil Appeal N'o. 912of 1921. 

April 17, 1924. 

Present: —Mr. Justice Madhavan Nair. 

UDAMANTHALA NALUPURATATIL 
JBRAINE —Defendant No. 1— 

Appellant 
. versus 

PARAMESWARA BAVANNAVAR akp 
OTHERS—Plaintiff and Defendants Nos. 3, 

4, 6 AND 7—Respondents. 

Res jiidicala—.V<vrf^a^?e —suit for, tejfOnd 
time - Acknowledgment document—Remand for de¬ 
cision as to authority of f.er.^oii making acknowledgment 
—Admissibility of document, question of, whether 
decided— Evidence Act (I rf s. Judgment 

coiitaiyung recital of pleadings— Admissibility in ft*** 
dence to prove ccknowlcdginent. 

In a suit for redemption of a mortgage the plaintiff 
relied upon a certain document as amounting to aa 
acknowledgment of his right to redeem within tho 
meaning of a. 10 of the Limitation .Act. The High 
yourt remanded the case fora decision on the (jnes- 
tion whether the person who acknowledged the mort¬ 
gage was the kamaran of the defendant taTnradat 
the lime tlie acknowledgment was made: 

Held, that the High Court, by its order of remand, 
must be presumed to have decided t hat the document 
relied on by the plaintiff was admisuiMe in evidentei 
[p. 997. cols. 1 & 2.] ; ‘ 
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06iie?v—A j\ulgmont pnrtes wliich contains a 

recital of the pleadings is adniisaiblo in a subsequent 
siiitlo prove an acknowledgment contained in the 
pleadings in the previous suit. [p. 01)7, col. 2.] 

Scitkapati lino Dora v. Vcukanna /)o»-a, RB Ind, (?.as. 
280: 45 M. 332; 15 L. W. 31(1; 30 M. L. T. IG ); fl.»22) 
M; \V. N,- 147; 42 M L. J. 321; (.1022) A. I. U. 71. 
distinguished, 

Fatimatul Xi'isa. Begum v. Suu'lar Das, 27 C. lOOt; 
27 I. A. i03: 4 C. W. N. 561; 7 i\ 0. J. 718; 14 In-l. 
Doc. (N. s.) 057 (P. 0-). relied on. 

Second appeal again?<t a decree of the 
Court of the Subordinate Judge, South 
Kanara, in A. S. No. 50 of 1020 (A. S. No. 
483 of 1919 on the file of the District Court f, 
preferred against that of the Court of the 
District Munsif, Kasargode, in O. P. No. 504 
of 1914. 

Mr. R. K&sava Tyen(/ar, for the Appellant. 

Mr. C. V. Anantakrishna /yrr, for the 


Kespondents. 

JUDGMENT.— The only cjnestion for 
discussion in this second appeal is 'vhe- 
ther the plaintiff’s suit is barred by limita¬ 
tion. The suit is for the redemption of a 
mortgage of the year 1837. It would ad¬ 
mittedly be barred at the time when the 
suit was instituted, if there was no valid 
acknowledgment admitting the mortgage, 
by' the defendants. The acknowledgment 
relied upon is contained in Ex. C, which is 
a certitied copy of the judgment in a suit 
to which the original mortgagees and the 
mortgagors were parties. The pleadings 
set forth in that judgment do refer to the 
mortgage of the year 1837. It it argued 
by. Mr. Adiga for the appellant that Ex. C 
is not admissible in evidence on the strength 
"of the Full Bench decision in Seethapati 
Rao Dora v. Venicanna Dora (1). With 
reference to this argument, it is relevant to 
point out that this case came on a prior 
occasion before the High Court wlien it was 
remanded for a decision whether the origi¬ 
nal mortgagee was ihe karnavan or only a 
junior member of the first defendants 
tarwad and whether the person who ac¬ 
knowledged the mortgage was its karnavan 
at the time the acknowledment was made. 


Unless the High Court held that Ex. C was 
admissible in evidence, it would never have 
remanded the case for a decision on the 
question just mentioned. A perusal of the 
remand order makes this point clear. In 
the appellate judgment now before me I 
find a statement by the learned Subordinate 
Judge that “it has not been argued before 
m 66 Ind. Oas 280; 45 M. 332; 15 h W. 30 M. 
."L.T. 160; (1922) M. W. N. 147- 42 M. h. J. 324; ri922) 
A. I. R. (JM.) 71. 


me that abstracts of pleadings contained 
in judgments are not admissible in evi¬ 
dence." probably because the point must 
have been decided l)y the High Court ‘ 
against the ]>laiiitiff-ap]'ellant at the time of 
the remand order. I, therefore, do not tliink 
that it is open to the plaintiff-apiiellant now ( 
to raise tliat (jue.stion once again in this 
second ai'peal. 'Die reason why lie raises 
that question now is because in ScPtJtapati . 
/l'/o DuV'i V. Vt't(k((}nui Dura (1), a decision 
which held that a recital in a judgment 
not inh r par/.-.v of n redevant fact is 
not adinissilde in evidence under s. 35 > 
of the Indian ICvidetice Act. tliere are 
certain oiiservat ions in lli^ comduding.. 
portion of the judgment w}ii(di may make 
it. appear that a recital in a judgment 
inter partes of [a relevant fact may. 
not be admissible in evidence. Bnt this, 
uncertain expression of opinion is a mere 
obiter dictum, and the learned Judges them¬ 
selves say that it is unnecessary to con¬ 
sider the point in the reference before tliem. 
The decision in Fatimatul Kissn Begum. 
V. Sundar Das (2) would seem to show that 
decrees that recite the pleadings might be, 
admitted in evidence. Ibit, as I have said, 
the question was not considered by the 
learned Judges who decided tlie Full Bencli 
case as it was not before them; and as it is, 
not now open to the appellant’s Counsel to 
raise that question afresh in this second 
appeal, I dismiss it with costs. 

V. N'. V. 

'I K. Appeal dismissed. . 

(2) 57 C. 1004; 27 I. A. 103; 4 C- W, N. 565; 7 Sar,. 
P. 0. J. 718; 14 Ind. Dec. (.m. a.) 657 (P. C.). 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Execution of Decree Appeal No. 40 , 

OF 1924. 

October 24, 1921. 

Present: —Mr. Dalai, J. C,. and 
Sir. W’azir Hasan, A. J. C. . 

LACHMAN PRASAD and another— 

Objectors—Judoment-Debtoks — 

Appellants 

versus 

MIRNALUNI DERI— Decree- , 
Holder and others—Judgment- 

Debtors—Respondents. 

Civil Proceihire CmhfAct T of 1006), s. 1,7, 0. XXf, 
rr.58,61, XXXIV,r. 6~-Mortgage decree—Ext- 
ciition fo decree—Objection by j-udgmcnUdellor that 
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that property 7iot Halle to sale, dismissal of—Appeal 
u'hether lies—Procediire. 

In the CGiiree of tlie execution of a decree under 
O. XXXIV, r. G of the C. P. 0. certain items of pro¬ 
perty were attached and i)roclaiined for sale. 'J’he 
judgment-debtor objected to the sale of seme of the 
items of the proj erty on the ground that he did not 
possess any saleable interest in them. The objection 
was dismissed on the ground that it was not tona fide 
and was made very late. On appeal: 

Held, (1) that the or<ler of the E.xeeuting Court dis¬ 
missing the objection was open to appeal; 

(2j that the liixccuting Court should have inquired 
into the merits of the objection and should not have 
dismissed it on the ground of its having l.ten picfen- 
ed at a late stage and not being fconn a’t/c. 

Basli liam v. Fattv, 8 A. MG; A. W. N. (18SC) 37; 4 
Ind. Dec. ts.s.) 1117 (F. B.), relied on. 

Raghubnr v. Umed, 1 O. C. Supp. 11, distinguished. 

Appeal against an order of the Sub- 
Judge, Partabgarli, dated the 12lh July 
iyi4. 

Messrs J. P. C. Bhattaachay'ji and Raciha 
Krishna, for Appellants. 

Mr. IL K. Ghose, for Respondent No. 1. 
ORDER* —The decree-holder respon¬ 

dent obtained a decree against the appel¬ 
lants and others in the year 1919 under 
O. XXXIV, r. 6 of the C. P. C. In execution 
of that decree she altaelted several ilems of 
property as belonging to the judgment- 
debtors. These properties were duly enter¬ 
ed in the sale proclamation and a dale for 
sale thereof was fixed. On tlie 9th July 
1924 the judgment-deblors made an appli¬ 
cation to the (.’ourt executing Ihe dercee 
that out of seveial properties attaclied an 
area of 28 b biswas ^ bisicansis situ¬ 

ate in village l\irab Doem, I^irgai.a and 
District Partabgarli, was not liable to be 
sold for the reason that the judmeat-delitors 
did not posses.^ saleable interest in that 
properly. On the 12ih of the same month 
the application was presented before the 
Court below with an office report. On tliat 
date the order under appeal was passed and 
it is as follows:—“The execution is pending 
since 29th November 1922. Afler 20 
months this objection is filed. The ol>jec- 
tion is very late. I dismiss it, it is not bona 
fide"'. 

At the hearing of Ibis appeal the learned 
Counsel for the lespondent raised a jueli- 
minary objection that it was not maiijtain- 
able. The objector's objection should be 
treated to have been made under the pro¬ 
visions of O. XXI, r. 58 of the C. P. C 
and an adjudication thereof under r. 61 of 
Ibe same Order. The remedy of the iude- 
ment-deblorsj therefore, lay in suit under 
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r. 63. To this objection we have given our 
anxious consideration but have come to the 
conclusion that it should be overruled. 
Our decision is supported by a Full Bench 
judgment of the High Court at Allahabad 
inllie case of Basil Ram v. Fattu (1). A 
decision of a Single Judge of this Court 
in the case of Raght^bar v. Umed (2) was 
cited by the learned Counsel for the res¬ 
pondents in support of his contention. 

We, however, think that that case is clear¬ 
ly distinguishable. In that case the judg¬ 
ment-debtors claimed to hold the property 
under attachment in the character of a 
trustee. This is not the case here. 

On the merits of the appeal, we may say 
at once that the decree-holder has our 
sympathy but the course of law should not 
be allowed to be interrupted in themannerin 
which it has been done in the present case 
and it was the duty of the Court below to 
have inquired into the merits of it. This 
the Court below has failed to do. The 
learned Counsel for the lespondent also 
argued that when the Court below settled 
the terms of the entries in the sale procla¬ 
mation by its proceedings of the 26th May 
1924 it virtually decided the objection now 
being considered as against the judgment- 
debtors. We, however, think to the contrary. 
Ih ' Court never directed its mind to this 
a p ot of the question in the proceedings 
ol inat dale. 

We, tlierefore, allow this appeal, set aside 
the order of the Court below and remand 
the case to that Court with diiections that 
the application shall be entered in its 
proper register and disposed of according 
to law. AVe make no order as to costs, 
z. K. Case, remanded. 

O) 8 A 146; A. W. N. (18S6) 37:4 Ind. Dec. (n-B.) 1117 
(F. H.) 

(2) 1 O. C. Supp. 11. 


LAHORE HIGH COURT. 

R373?.’ib i Case No. 379 op 1922. 

November 11, 1922. 

Present: —Mr. Justice Martincau. 

RAM KALA and others — Petitioners 

versus 

HIRA AND OTIIEJ:S—RESPONDENTS. 
Pun;a6 Ah'enatfon of I^ni Act (Kill of 1900), «. 
Sl-A —Alienation hy agriculturist in favour of non^ 
*^9^^flt.urisl—Suit by reversionert^^ompromuOf 
validily of — ^Pevuion of decree. 


[8$ I. 0. 1925] OOND0 RAMASUBBt^ 

The widow of an agriculturist sold her occupancy 
rights in certain land to some non-agriculturists. 
After her death her reveraionere sued for possession 
of the land and the suit resulted in a ompromise 
by which the plaintilTs were given half of the 
land, the other half being left with the vendees on 
their paying a certain sum of money. In conseqiience 
of the compromise the suit was dismissed. The 
Deputy Commissioner applied for revision of the 
decree under section 21-A of the Punjab Alienation 
of Land Act, as offending against the provisions of 
the Act: 

Held, that even if the alienation by the widow 
was contrary to the provisions of the Punjab 
Alienation of Land Act, the decree dismissing the 
reversioner’s suit did not, in any way, contravene 
those provisions. 

Application under s. 21 A of the Punjab 
Alienation of Land Act, by the Deputy 
Comissioner, Karnal, for the revision of the 
decree of Civil Court. 

Mr. Sliamair Chand, for the Respondents. 

JUDGMENT.— This is an application 
under s 21-A of the Alienation of Land 
Act by the Deputy Commissioner of Karnal 
for the revision of the decree of Civil 
Court. 

The widow of a Gaur Brahman had sold 
her occupancy rights in land to some Hors, 
and after her death her reversioners sued 
for possession of the land. The suit resulted 
in a compromise by which the plaintiffs 
were given half of the land, the other half 
being left with the Rors on their paying 
Rs. 200. The Court then dismissed the 
suit. 

The decree of the Civil Court was passed 
in 1919, and the Deputy Commissioner has 
not stated that- he became aware of it 
only within two months of his making 
the. application for revision, so that pre¬ 
sumably the application, which was not 
made till the 12th April 1922, is time- 
barred. Moreover it fails on the merits, as, 
even if the alienation by the widow con¬ 
travened the provisions of the Land Aliena¬ 
tion Act, it is not explained in what way 
they are contravened by the decree by 
which the suit of the reversioners was dis¬ 
missed. 

I dismiss the application. No order as to 
costs. 

z. K. Application dismissed. 
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MADRAS HIGH COURT. 

Sbcond Civil Appbal No. 831 of 1922. 

October H, 1921. 

Present: —Mr. J iistice Devadoss. 
GON'DU KAMASl’BBU IYEK -Pi.aistiff 

—Appellant 

MUTHIAH KONE and others—Defendants 

—Respondents. 

Evidence .let (/ of 1872). s. 92 -Sale‘ihed—Ricital of 
no encumbrance—Parol evidence of vendor's kno'vledjc 
of existence of encumbrance, admissibilitn of—Transfer 
of Property Act (:! V of 1882), s. j.j- Material defect, 
whether includes encumbrance. 

A declaration or recilal in a sale-deed that tliere is 
no encumbrance on the i)roperty or that tlie vendor 
has a good title toconvp}' is not one of the terms of tho 
contract of sale, and evidence to prove that the vendee 
was aware of such defect cannot be said to vary or 
contradict the terms of the contract and is not inad¬ 
missible in evidence under s. 92 of the ICvideiice 
Act. [p. 1001, col. 1.1 

Adityam lyerv. Hamkrishtia Iyer, 21 Ind. Cns. 158; 
38 M. 514; (1913) M. W. N. 847; 1 » M. 1.. T. 382; 2.5 iM. 
L. J. 602 and Rajaram Raov. Tuljarayn Rao, 17 Iml. 
Cas. 43. referred to. 

The expression “material defect ' in s. 55 of the 
Transfer/of Property Act includes a defect of title and 
an encumbrance on the property, [p. 1000, col. 2 ] 

The existrn'^e of an encumbrance undisclosed to the 
vendee which he could not have discovejed l>y 
the. exercise of reasonable care would make tlie sale 
voidable; where, however, the vendee is aware of ih« 
existence of an encumbrance, no duty is cast on tlie 
vendor to inform him of its e.xistence. fp. lOdl), col. 2; 
p. loai, col. 1.] 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Madura, in Appeal Suit No. 12 of 1921, 
(A. vS. No. 368 of 1920, District Ooiirl, Madura) 
preferred against that of the Court of 
the District Munsif, Melur at Madura, in 
Original Suit No. 87 of 1919. 

Mr. C. S. Venkatachariar, for the Appel¬ 
lant. 

Mr. S. R. Muthusivaniy Iyer, for the Res¬ 
pondents. 

JUDGMENT.— The plaintiff sues for 
the,recovery of money due under a liypo- 
thecation bond executed by the 1st defend¬ 
ant. The defence is that the debt due under 
the hypothecation bond was discliarged by 
the sale of property belonging to the Jst de¬ 
fendant. The plaintiff’s case is that a fraud 
was perpetrated on him by the 1st defend¬ 
ant which makes the sale-deed void and he 
is, therefore, entitled to sue for the recovery 
of the debt due under the hypotliecation 
bond. Both the lower. Courts have found 
that there was no fraud committed by the 
let defendant, that the plaintiff purchased 
with full knowledge of all the circumstances 
Mid that h^.is not entitled to sue on the 
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liypotlipcation bond. The plaintiff has pre- 
ferred this second appeal. 

The first point raised b}’’ Mr. Venkala- 
chariar, is that the evidence to vary the 
terms of the sale-deed, Ex. A., should not 
have been admitted. Though this point 
u as not taken in the Courts below, I allow¬ 
ed him to raise the point as it went into 
the root of the case. The evidence com¬ 
plained of is the defendant's written state¬ 
ment that the plaintiff was aware of an en¬ 
cumbrance in favour of one Karuppaii 
Ambalam not mentioned in the sale-deed. 
In the sale-deed the recital is: “I declare 


so as to make you believe that excepting 
the emcumbrance on the said property which 
has been divScharged hereby and this sale 
which has been effected, 1 have not effected, 
any kind of encumbrance in favour of any 
one else." It is admitted that at tlie time 
of the sale there was an encumbrance in 
favour of one Karuppati Ambalam, 

The defendant’s case is that the plaintiff 
was aware of that encumbrance, that 
he agreed to discharge it and that, it 
should not be mentioned in the 
document. The argument of Mr. Ven- 
katacharier is that the evidence to the effect 
that the plaintiff Avas aware of the existence 
of an encumbrance is opposed to the clear 
recital in the document and sucli evidence 
should not have been admitted as it was 
inadmissible under s. 92 of the Evidence 
Act. His argument is that the declaration 
that there was no other encumbrance on 
the property than the one mentioned in it 
is an important term of the sale-deed and 
any agreement to vary the terms of the sale- 
deed could not be proved under s. 92. Section 
92 says: "When the terms of' any such con¬ 
tract grant or other disposition of properly or 
any matter required by law to be reduced 
to the form of a document, have been prov¬ 
ed, no evidence of any oral agreement or 
statement shall be admitted beUveen the 
parties to any such instrument or their re- 
presentatives-in-interest, for the purpose of 
contradicting, varying, adding to, or sub¬ 
tracting from its terms." The defendant’s 
plea that there was an oral agreement where¬ 
by the plaintiff undertook to discharge the 
debt in favour of Karuppan Ambalam can¬ 
not be proved by parol evidence. Mr. 
Venkatachaiiar addressed ah elaborate ar<yu- 
ment on the point. He mainly relied upon 
Adityam lyei'v. Ramakriskna'Iyc7’ {]). In 

(1) 21 lud. Cas. 458; 38 M. 514; (1913) M W 
847; 14^M. ly. T. 382; 25.i!. U J, 6Q2.... ' 


that case it was held that if the considera¬ 
tion for sale is recited as Rs. 35,000 it 
could not be proved that the real considera¬ 
tion was Rs. 36,000. The facts in that case 
were that there Avere two sale-deeds for 
Rs. 35,000. The vendor AA'anted to prove that 
t he real amount of consideration Avas Rs. 36,000* 
and Ks. 1,000 Avent in discharge of a debt. 
It AA'as held that parol evidence to prove 
that the amount of consideration Avas 
Rs. 36,000 and not Rs. 35,000 Avas inadmis¬ 
sible as the amount of the consideration 
Avas an important term of the contract and 
it could not be varied by an oral agreement. 
In that case the learned Jqdges lield if a 
certain amount is mentioned in a docu¬ 
ment as the consideration it Avas not open 
to the parties to shoAv that the amount of 
consideration was something different from 
that Avhich is mentioned in the- document. 
Thatdoes not prevent a vendor from shoAving 
that the vendee was aAvare of an encumbrance 
which he did not Avant to be mentioned in 
the sale-deed. The existence of an encum¬ 
brance undisclosed to the vendee Avhich he 
could not have discovered by the exercise 
of reasonable care would no doubt make the 
sale Amidable. Under s. 55 of the Transfer of 
Property Act, in the absence of a contract to 
the conti'ary, the seller is bound to disclose 
to the buyer any material defect in the 
property of Avhich the seller is, and the 
buyer is not aAvarc, and Avhich the buyer 
could not with ordinary care discover. It 
has been held Uiat the material defect in 


the property Avould also include a defect 
of title and encumbrance in the properly- 
Mr. Justice Shephard and Mr. BroAvn in 
theirCommentarj^ on the Transfer of Proper¬ 
ty Act, 6th Edition, page 202 mkke the fol¬ 
lowing observation: "Jtis apprehended,hoAV- 
ever, that the term "any material defect’’ 
in the property is pot to be so restricted 
and that omission ^ disclose flaws in the 
title or encumbrance which the purchaser 
has no apparent means of discovering may 
equally be fraudulent under the section-’’ 
This passage w'as quoted with approval in 
Haji Essa Sulleman v. Dayabkai Farnnananr 
das (2). The question here is whether the 
vendor could prove that the plaintiff was 
aware of a defect in the title. Where the 
A'endee buys property with the full know- ^ 
ledge that the vendor has not gota good 
he cannot be said to have been defrauded ' 
by the vendor. The let clause of s. 

(2/ 20 B. 522 at p. 529; Chitty'a S. C. C. I!- 
460; 10 Ind. Dec. (s, s.) 913. 
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makes only omissions to make such dis¬ 
closures as are mentioned in the section, para. 

1, cl. (a) and para. 5, cl. (a) fraudulent. 
Paragraph 1 {a) casts the duty on the 
seller to disclose material defects in tlie 
property of which the buyer could not 
with ordinary care discover, but where tlie 
vendee is perfectly aware of the defect in 
title or existence of an encumbrance, there 
is no dutj’ on the part of the seller to 
inform the buyer of tliat whicli the 
latter is perfectly aware. What is contended 
before me is that no evidence can be 
adduced to show that the buyer was aware 
of the defect in title when there is a 
definite recital in tlie sale-deed that there 
is no encumbrance. 'I'he evidence to prove 
the knowledge of the buyer of the existence 
of an encumbrance not disclosed in the 
sale-deed does not offend against s. 92, for 
such evidence does not contradict, vary, add 
to or subtract from its terms. A 
declaration as to title or the absence of an 
encumbrance is not one of the terms of 
the contract of sale. Tlie existence of an 
undisclosed encumbrance might vitiate the 
transaction. A declaration that there is no 
encumbrance or that the vendor has a good 
title to convey is not one of the terms of the 
contract and evidence to prove tliat the 
vendee was aware of such defect cannot be 
said to vary or contradict the terms of the 
contract. The decision in Rajaram Rao 
V. Tuljaram Rao (3) does not help tlic 
appellant. It was held in the case that 
where the parties specifically stale tliat all 
the disputes hietween them have been 
settled it was not open to any of the 
parties to show that some matters wore not 
settled. If a person sells all the iiictures 
in his house he cannot be allowed to prove 
that Millais was e.Ncepted. Hut there is no 
fraud if a vendor sells a picture which 
he describes as Millais which in*fact is not 
by the famous painter but by somebody 
else, and if the buyer knowing that the 
picture was not by Millais but by somebody 
else buys it, it cannot be said that the 
vendor has defrauded the vendee. It might 
be that both of them with the object of 
defrauding third persons have conser.ted 
to enter a recital in the document which 
ia false to the knowledge of botli. In 
this case the evidence is that the plaintiff 
wasawareof the existenceof theencumbrance 
in favour of Karuppan Ambalam and his 

(3) 17 Ind, Gae. 43. 


knowledge of tliat fact and tliat he 
consented to omit all reference to that 
encumbrance in the document, can be 
proved by parole evidence, and sucli evi¬ 
dence is not agiin.'t the terms of s. 1)2 of 
the l']videm-‘e A“[. I disallow this conten¬ 
tion. 

The second contention is that llie defen¬ 
dant is not .solely entitled to Survey No. 27 2 
and tliere are other persons entitled to 
the ])roperty. Here again the plaitUilTs 
knowledge i.s important. Two of the Paii- 
galis of the 1st defendant attested tlie 
sale-deed and the ))IaintilY himself present¬ 
ed it for registration. Tlie phiintili wanted 
to make out that he was not aware of the 
teiins of the sale-deed, ICx. I and that 
it was sent to Idm affer icgi.^tration. d'his 
allegation was found to he false. Doth tlie 
lower Court.s liavc found that the ]daintilf 
was not defrauded with regard to this item of 
property and it is a finding of fact whicli is 
supported by evidence on record, and such 
a finding should not be disturbed in 
second a ipenl. 

The till'd point urged is that the 
jilaintifT should have been allowed to 
amend his plaint so a.s to include a 
prayer for cancellation of the sale-deed, 
Ex. I. The iilainlilfs ^*akil applied fur 
amendment at a very late stage of the case 
and the Di.strict Munsif refused to 
allow the plaintilf to amend his plaint, by 
inserting a prayer for the cancellation 
of bA. I. The suit is for recuv(*ry of 
money due under a hypotliecalion bond; 
Tlie plea is that it was discliorged by the 
sale of the 1st defendant's property. It 
was open to the plaintiff to have .sued 
for cancellation of the sale-deed in wliich 
case he (MUild have asked for the return of 
the coiisideralioii fur the sale. Hut he lias 
cliosen to sue on the hpj.otliecation hor.d. 
Thougli the (piestion of discharge would 
depend upon the question wliethcr the .sale- 
deed is voidable or not, yet 1 think tlie 
reliefs *are so different that it cannot be 
said that the District Munsif did not 
exercise liis discretion in a judicial manner. 
The District ^lunsif iiaving exercised Ids 
discretion which in the circumstances cannot 
be said to be an improper excicise of 
discretion, 1 do not think the plnintilT 
could be allowed to amend Ids plaint at 
this late stage wlien on the evidence on 
record he has failed to make out Ids case 
tliat Ex. I was vitiated by the fraud of 
the 1st defendant. 
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In the result the second apppcal fails and 
is dismissed with costs. 

V. N. V. 

Z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 538 of 1924. 

July 29, 1924. 

Presev!: —Mr. Justice B. B. Ghose. 

HARA MOHAN SAHA— Petitioner 

versus 

SUDHANSHU BHUSAN PAL 
and ANOTHER—Opposite Party. 

Provincial Small Cause Courts Act i IX of J8S7', s. 
iS —Ctuil Pi-ocedure Code (.let V of 1008), s. I lo, 0. V17, 
r. 10, 0. XLIII, r. 1 (ti)- Return of plaint by Small 
CauU Court for presentation to ordinary Cii'il Court 
— Return of plaint by Civil Court—Order, whether 
appealable—Revision—Question of title—Procedure in 
Civit Court. 

Where a plaint has been returnpcl under s. 23 
of the Provincial Small Cause Courts Act to be pre¬ 
sented to another Court and it is presented to an 
ordinary Civil Court, an order passed by the latter 
Court directing the return of the plaint for pre¬ 
sentation to the proper Court is not an order passed 
under O. VII, r. 10 of the C P. C. and is not. there¬ 
fore, appealable under O. XLlll, r. 1 («) of the ('ode. 
Such an order is consequently open to revision, [p. 
col. 1.] 

Chander Badan Koer v. Sheodhar Prasad, 18 Ind. 
Cas. 325; 18 C. W. N. .380. followed. 

When a plaint is presented to a Civil Court 
under an order made under s. 23 of the Provincial 
Small Cause Courts Act, the case should be tried ns 
framed, and the question of title should be gone into 
only incidentally in order to decide the merits of the 
case. Th-^ nature of the sviit is not altere<l and it 
re nains a suit of the nature triable by a Small 
OiU§e Court, [ibid.] 

Kali KHshna Tagore y. lezataunissa Khatun, 24 C. 
657; 12 Ind. Dec. (n. s.) 1040, followed. 

Rule against an order of the Munsif, First 
Court, Dacca, in Small Cause Court Suit 
No. 1521 of 1923, exercising the powers of a 
Court of Small Causes, dated the 15th 
February 1924 and 24th March 1924. 

Babus Gopal Chandra Das and Satyendra 
Kishore Ghose, for the Petitioner. 

Babus Mohendra Nath Roy and Uemendra 
Kumar Das, for the Opposite Party. 

JUDGM ENT.— This Rule was obtain¬ 
ed by the plaintiff in the Court below and 
the questions involved in this are of a- 
somewhat peculiar nature. The plaintiff 
brought a suit against the defendants in 
the Court of Small Causes at Dacca, claim¬ 
ing Rs. 120 as damages against the de- 
tendants fgr tise and ocoupation of a cer¬ 


tain piece of land which the plaintiff claim¬ 
ed to be his property. The defendant 
disputed the plainlifl’s title and claimed 
title to half of the property in himself. 
The learned Small Cause Court Judge was 
of opinion that the relief claimed by the 
piaintitY depended upon questions of title 
to immoveable i)roperly which the Small 
Cause Court Judge could not finally deter¬ 
mine and he, therefore, made an order for 
the return of the plaint to he presented 
to a Court having jurisdiction to deter¬ 
mine title. The order of the Small Cause 
Court Judge luns as follows:—“It is accord¬ 
ingly'- ordered that the plaint be returned 
to be presented to a Court having jurisdic¬ 
tion to determine the plaintiff’s claimed 
title to the immoveable property mention¬ 
ed in the plaint.” This is in accordance 
with the provisions of s. 23 of the Provin¬ 
cial Small Cause Courts Act. What 
happened af.erwards was that the plaintiff 
in pursuance of that order presented the 
plaint to the Civil Side of the same Court, 
the Presiding Officer being a Munsif having 
jurisdiction to try a suit for the money 
claimed in the i>laint. The learned Munsif, 
however, thought that the value of the 

entire properly which the plaintiff claimed 
was Rs. 11,500 and as a suit of that value 
Avas beyond his jurisdiction he was of 
opinion that he could not entertain the 
suit and he made an or.ler “ that the 
plaint should be returned to the filing 
Pleader for presentation to the proper 
Court according to tne former reliiMi order 
under s. 23 of the Provincial Small 
Cause Courts Act.” Tliis order is dated 
the 24lh March 1924. The learned Vakil 
for tlie petitioner contends that the true 
meaning of the order made under s. 23 
was that he should present hi.s plaint to 
a Civil Court having jurisdiction only to 
try his suit as he valued it, that is to 
say, to give him relief to the extent of 
Rs. 120 and he had so presented the plaint 
to the Court having jurisdiction to tiy 
that suit and the order made by the Munsif 
on the 24th March 1924 was, therefore, 
without jurisdiction. 

A preliminary objection has been taken 
on behalf of the opposite party that as 
the order for return of the plaint is appeal¬ 
able, as it must have been passed under 
O. Vll, r. 10, C. P. C. from which an appeal 
is allowed under O. XLIII, r. (a), his appli¬ 
cation for revision is incompetent. The 
learned Vakil for the petitioner, however. 
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telies on the case of Chander Badaii Koer v. 
Sheodhar Prosad (1;, wiiere it was lield 
by a Division Bench of this Court Uiat if 
a plaint lias been returned under s. of 
the Provincial Small Cause Courts Act to 
be presented to another Court and it is 
presented to an ordinary Civil Court, any 
order for return of the plaint by the Civil 
Court afterwards is not an order under 
0. Vll, r. 10, C. P. C. and, therefore, no 
appeal hty from such an order. 1 am bound 
by the decision and 1 must liold that there 
was no appeal agaiiisl tlie order of tlie 
Munsif dated the :i4tU March 102-1. 

Tne q.uestion tlien simply turns upon 
this as to whether the order of the Sim-11 
Cause Court Judge dated J5Ui February 
1924 returning the plaint should be so c(>n- 
strued that it should lie presented to a 
Court having jurisdiction to try a question 
of title relating to immoveable property 
worth Rs. 11,UU0 odd or wlietlior it was 
an order simply that the plaitit as framed 
should be presented to a Civil Court fur 
decision. j'he question depends upon a 
consideration of llie nature of the relief 
claimed liy the phiinlilT in the suit. It 
has been decided in a numljer of cases, of 
which I need only mention the case of 
Kali KvishnaTagorc v. Iz^utunnissa Khutun 
(2), that when a suit is presented to a Civil 
Court in pursuance of an order nuuie by 
a Small Cause Court Judge under s. 2d of 
the Provincial Small Causi Courts Act, 
the nature of tlie suit is not altered. It 
remains a suit of the natiiie triable by a 
Small Cause Court, and although an appeal 
is allowed from the judgment passed by 
a Munsif i:i sucli a cas^, a second appual is 
incompatent on the ground that the suit is 
of a nature triable by a Small Cause Coiiit. 
It seems to me, therefore, to be reasonably 
clear that when a plaint is presented to 
the Civil Court under an order made 
under s. 23 of the Provincial Small 
Cause Courts Act the casa should be tried 
as framed and the question of title may be 
gone into only incidentally in order to de¬ 
cide the merits of the case. To is is also 
apparent from the concluding wur<ls of s. 23 
of Ihs Provincial S nill C lu^e Coarls Act 
which are;—"Ueluni tiio plaint to be pi'C- 
sentel to a Court having jurisdiction to 
determine the title." It does not say, 
“ determine the title finally." The only 
object as it seems to me of this section 
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is to relieve the Small Cause Court from 
going into complicated questions of title. 
It does not mean that where the claim is 
one coming within the jurisdiction of the 
Provincial Small Cause Court it sliould 
be converted into a claim for title to im- 
nieveable property when the plaint is 
directetl to be returned under s. 23 of the 
Act. 

On tliese grounds 1 am of ojunion that 
the order ofthe learned Munsif dated the 
23rd March 1924 is witliout jurisdiction 
and must be set aside, 'flic Ibile is ab¬ 
solute. Tlie U-ariieil Munsif is directed to 
entertain tbe. plaint and try the suit ac¬ 
cording to law. 

The ^petitioner is entitled to his costs 
in this Court. 1 assess the hearing-fee at 
three gold moltursi. 

2 i; Ride made absolute. 


(1) H Ind. Oas. 325; 18 C. W. N. 38{*. 

(2) 34 0. 557: 13 Ind. Dec. (n. s.) lOlO. 


MADRAS HIGH COURT. 

Bfa'ond Civil Appeal No. 751 of 1922. 

September 25. 1924. 
p 7 -c.s’e»C —Mr. Justice Madhavan Nair. 
The MADUAS & sOCTHKKN MAHA- 
RA ri'A RAILWAY Co., Liu.-DiiFiiNh.vNTS 

—Appsll.an'ts 
»9 

GUNDAPe GOPALAIvRlSHNAM^IA— 

Pl..\INTIFF—RPSl'OSbFAT. 

Cdn-i'ir of o->oh- liisk So-.e Form ‘/C- Sint for 
/or »o;i (L'/trery- ll'd/u/ nejU'.ct Burden of 

suit for driimges against a Railway Company 
for non-cl -livery of goods consigned undor Kisk Note 
Form •‘b " tho burden lies on the plaintiff to prove that 
tin IO.S 3 w.n dm to the wilful neglect of the Kadway 
C unpanv or its s-rrants. fp. lOOl, col 1 ] 

BLbay liaroda ct Central hriia liailwa,, Co. v. 
Rin'kh tUal Cholalul ci- Co.. yJ Ind. Cas. nlO,B. 
7 -V oi Uom b. \i. 775) and Smith, Ltd. v. Oreat 

ircstern Fai/ujai/. (1!I22) 1 A. O. 178; Pi b J. K. B. 423; 
97(Jas. 217: 38 T. b. U. 33t. followed. 

Where tliers is n) evidence to prove that the loss of 
go >ds was caused by the wilful 
panyor its servants, the plaiiitil! must fad. Ldiid j 

Second appeal against a decree of the 
Cou-’t of the Sul)ordinate Judge, Baplla, 
in A. S. No. 121 of Id 21 , preferred agmnst 

that of lUo 

District Munsif, Baptla, in O. S. No. 7b- 

Messrs. Brighwell and Moresly, for the 

Appellants. , t-. j . 

Mr. V. Ramdoss, for the Respondent. 
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JUDGMENT. -The defendants, the 
M. & S. M. Co., Ltd., are the appellants. 
The second appeal arises oat of a suit in¬ 
stituted by the j>IairitilT for the recovery of 
Ks. 597 and odd being the price of a bale 
of vara entrusted to the defendants and the 
amount of loss sustained by him on account 
of the non-delivery of the bale at Chirala. 
The bale in cpiestion was sent from Salt 
Cotaurs to Chirala under Risk Note, Form 
“B.” The bale was loaded in a closed waggon 
which was sealed on ])oth sides and its loss 
was discovered after the arrival of the train 
at Bitragunta Railway Station. The Dis- 
trict Munsif, holding that the loss of the 
bale was not due to the wilful neglect of 
the defendant Company, or its servants, 
dismissed the plaintiff’s suit. Tlie Subor¬ 
dinate Judge held that the wilful neglect 
of the defendant Company, was proved and 
reversed the decree of the District Munsif. 

It is clear from the authorities brought 
to my notice that the consignment having 
been made under a Risk Note Form“B” (Ex. 
11), the burden lies on the plaintiff to prove 
that the loss was due to the wilful neglect 
of the Railway Company or its servants, 
[see Bombay Baroda cC- Central India 
Haihcay Co. v. Ranchliodlal d: Chhotalal d: 
Co. (1) and Smith, Lid. v. Great Western 
Railway (2)J. It was faintly argued by Mr. 
Ramdoss for the respondent that the defen¬ 
dant must prove that there was no wilful 
neglect on the part of the Railway Adminis¬ 
tration or its servants; or no flieft by the 
Railway servants, and reliance was placed 
on s. 7(5 of the Indian Railways Act, but 
no authority directly supporting the argu¬ 
ment was placed before me. 

The only question, therefore, for deter¬ 
mination in this case is whether the plaint¬ 
iff has succeeded in proving that the loss 
of the suit bale was caused by the wilful 
neglect of the Railway Company, or its ser¬ 
vants. It has been argued by the appellant’s 
learned Counsel that there is no evidence 
to prove that there was any wilful neglect 
on the part of the defendants. The two 
witnesses for the plaintiff do not refer to 
any wilful neglect, and in my opinion, the 
evidence of D. W. No. 3 relied upon by 
the plaintiff also does not show that the loss 
was caused by the wilful neglect of the 
defendant Company. The Subordinate Judo-e 


^ U) 52 Inil. Cns. 516; 4.1 IJ. 760; 21 Ecm. L. R 

(2) (1922).! A. C. 178: 91 U J. K B. .123- ’7 Com 
Caa. 247i-38 T. L. R. 359. ’ 
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is wrong in saying that it was the duly of . 
the guard to check the seals of the waggon 
immediately after the arrival of the train 
at every, station. According to the evi¬ 
dence, the seals ought to be checked at 
every station where the train halts, and the * 
guard D. W. No. 3 says that he had done . 
so. He says that he checked the seals of 
the suit waggon atAlhvin Railway Station 
and when train reached Bitragunta the , 
seals-checking watcher reported to him. 
that the seal of one side of the suit waggon 
was l)roken and the door on that side was 
open. D. AV. No. 3 then went and inspected 
tlie wagon. As he suggests, the bale of ' 
the yam might have been lost after lie- 
checked the waggon at Allwin Railway, 
Station during its stay tliere for eight 
minutes; after checking, D. W. No. Shad 
done whatever he was bound to do and, 
before he proceeded to check the seals at 
Bitragunta he was informed by the seal-, 
checking watcher of the fact that one of. 
the seals was broken. I do not think there 
is any evidence to support the finding of the 
Subordinate Judge that it was the wilful 
neglect of the Railway Company that caused 
the loss of the plaintiff’s bale of j'arn. 
Since there is no evidence to support the 
finding, I set aside the decree of the lower 
Appellate Court and dismiss the plaintiff s 
suit with costs throughout. 

v. N. V. 

z. K. Suit dismissed. 



CALCUTTA HIGH COURT, 

Civil Rule No. 540 of 1924. 
July 28,1924. 

Present: —Mr. Justice B. B. Ghose. 
GOLAM NABI CHAPAWALA— 


Petitioner 


versus 

F. W. NEEDHAM AND others— 

Opposite Party. 

Civil Procedure Code (.-let V' of I908i s ■4"> 
rr.SS, 08~Transfer o/Properfy Act (IV of 
—Execution of decree—^copt of decree, deUrminat^'^ 
of—Duty of Court—Purchaser pendente \iXe,.posxtvy* 
of—Delivery of possession - Resistance- Procedu^. 

Where a question arises in execution proewdm^ ^ 
to what is included in the decree, the Kxecution 
must go into the question aud decide it. [p- 
coU. l&2i 


A 

! 


3 


X 
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A purchaser pendente Htc is bound by the decree 
passed in the suit and Jiis i)uivljase cannot alTect any 
rights obtained by the decree-holder under tlie decree. 
If such a purchaser refuses to vacate the properly 
after a decree has been passed, delivery of jiossessioii 
may be made to the dccree-liolder by remov¬ 
ing the purchaser under O. XXI, r. 35 of the C. 1’. C., 
and in case of his resistance to the execution t»f the 
decree an order may be passed under r. US of Order 
XXI. [p. 1005, col. 2; p. 1006, col. 1.] 

Rule against an order of the Munsif, 
Fourth Court, Dacca, in Miscellaneous Case 
No. 133 of 1923. 

Babus Saraf Chandra Roy Chaudhury and 
Santi Kumai' Roy Chaudhury, for the 
Petitioner. 

Babu Surendra Kath Guha and Moiilvi 
Nuruddin Ahmed, for the Opposite Partv. 

JUDGMENT.— This is a case in which 
the petitioner aj^plies under s. 115, C. P. 0. 
for the revision of an order passed by the 
Munsif, Fourth Court at Dacca. The case 
raises a question of some nicety. An order 
has been made against the petitioner under 
O. XXI, r. 98, C. P. C., under which the 
learned Munsif has directed that the decree- 
holders be put into khas possession of the 
decretal land including the land which the 
petitioner before this Court occupies as 
his 6ari and that his possession be removed 
if he refuses to vacate tlie same. TJie con¬ 
tention on behalf of the petitioner is that 
r. 98 of O. XXI does not apply to liis 
case, firstly, because in fact he was not the 
judgment-debtor in the case and secondly, 
that it has not been found that he has been 
resisting the delivery of possession to the 
decree-holder at the instigation of the 
judgment-debtor. The second question that 
has been raised is that the decree which was 
one for possession of a certain piece of land 
does not include tlie portion in dispute in 
these proceedings on which the petitioner 
before this Court has his bari. 

With regard to the second question it is 
contended on behalf of the petitioner that 
the learned I\Iunsif ought not, in a summary 
proceeding like tliis, to have gone into the 
question by reference to the boundaries 
given in the decree and upon the oral evi¬ 
dence adduced in the case, but ought to 
have left the matter for decision in a se¬ 
parate suit. It is contended on behalf of 
Ihe opposite party that the petitioner him- 
self invited the Court below to decide this 
question because he objected to the deli- 
veiy of possession on the allegation that 
this plot of land was outside the decretal 
land. In my judgment, when the question 
uneea as to what* is included in a decree in 
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execution proceedings tlic Execution Court 
lias got to go into tlie question to wlint 
was decreed, aiul the lower C’ourt has fol¬ 
lowed the proper procedure in deciding 
the question. The finding of the leariietl 
Munsif is that this disputed portion was 
included in the decree and I do not think 
tliat I can in revision interfere with that 
decision. Besides it seems to me that lie 
has duly considered the ipiestion from 
all points of view in coming to his con¬ 
clusion. 

The question tlicre is whether a proper 
order was made l)y the learned Munsif 
under r.ySofO. XXI, C. B. C. The iieti- 
tioner in this Court, as 1 liave already 
said, was not the judgmcnt'dchtor. but it 
has been found by the Court lielow that 
one Ibrahim Haji was one of llie judgment- 
debtors agaiinst whcin, along with other 
persons, a suit for possession was brouglit 
in the year lOK). During the pendency 
of the suit Iliraliim Haji transferred this 
parcel of land to one Fayzzannessa Bilii 
in tlie year 1017 and the petitioner i)ur- 
chased it again from Fayzzannessa Bibi in 
the year 1010. The learned Munsif, there¬ 
fore,'considei's that the petitioner Jiaving 
been a purchaser pendente lite is the rej)- 
resentative of tlie judgment-debtor, and so 
an order may be jiassed as against him 
under r. 98 of'O. XXI, C. B. C. It is conteml- 
ed on behalf of the petitioner that al¬ 
though Jbraliim Haji was one of the judg¬ 
ment-debtors he claimed this portion of the 
disputed land under a different title and, 
therefore, the petitioner could not be in the 
position of a juclgmeul-deblor because 
Ibrahim Haji was not the judgment-debtor 
with regard to tliis disputed portion. The 
question then turns upon this as to whe¬ 
ther Ibrahim himself could have resisted 
delivery of possession of this bit of land in 
execution of the decree obtained against 
him. Assuming that the finding of the 
learned Munsif is correct tliat this disput¬ 
ed plot of land was included in the decree, 
it seems to be obvious that Ibrahim Haji 
could not liave resisted the delivery of pos¬ 
session of this portion of land in execution 
of that decree. If that is so, the (lucstion 
then remains whether tlie ])etitioner is a 
person who is entitled to offer such resist¬ 
ance. It is a general princiiile of law that 
the purchaser pcndcn/c iite is bound 1>)^ the 
decree and such purchase cannot affect 
any rights obtained by the decree-holder 
under the decree of the Court. This priiici- 
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pie has been codified in s. 52 of the 
Transfer of Property Act and it is also 
recognised in r. 102 of 0. XXl, 0. P. Cf The 
position, therefore, is that the petitioner 
being a purchaser paiidenU lite is bound 
by the decree, and 0. XXI, r. 35 lays 
do^vn that delivery of possession of immove¬ 
able property may be made by lemoving 
any person bound by the decree wlio refuses 
to vacate the property. The petitioner 
before this Court is a person who might 
be removed by the Court in order to 
deliver possession to the decree-holder. 
Therefore the petitioner comes within the 
definition of a judgment-debtor as men¬ 
tioned in r. 9S of O.' XXI, C. P. C. and it 
was competent for the Munsif to pass the 
order made against him. 

On these grounds the Rule will be dis¬ 
charged with costs one gold mohur. 

z, K. Rule discharged. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 329 of 1923. 

December 16, 1921. 

Present:— yir. Ashworth, A. J. C. 
MATHURA DASS— Defendant No. 1 

—Appnli^nt 
versus 

RAMJI MAL AND oTHBus— Plaintiffs — 

Respondents. 

Apptal—Ntw case, whether can be made —Admission, 
party whether can go behind — Hindu Law - Property 
acquired by /al/ic?* 6e/ore birth of sons—Interest taken 
by sons, nature of. 

Nsw cas33 oaariDt, except in exceptional circam- 
atanoes, bo made ovit in appeal. Q). 10)/, ol. 1 ] 

An alienee from a Hindu resisted a suit by the bro¬ 
thers of the alienor for a declaration that the alien- 
atio.i was invalid by reason of ths fact that there had 
been no partition among the brothers and thit the 
property in dispute was enjoyed by them in co-par- 
cenary right, o.i the grouad that the brothers had 
separated before the date of alienation. The alienee 
ad.nltt 2 d in his pleas that the property in diaputo 
was originally ancestral property. It was found that 
there had been no partition among the brothers ; 

Held, that in appeal the defendant could not be 
permitted to go behind hU admission that the property 
was anoestral and to que.^tion the ancestral character, 
of the property. 

OoiterdictuM.—Property acquired by a Hiudu father 
before tha birth of any of his sons descends to his sons 
as separate property and each of the sons is entitled to 
sell his undivided share in the property and his power 
of alienation in respect of such share is not subject to 
restraint by his brothers. 
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Second appeal against a decree of the i 
District Judge, Lucknow, dated the 6th 4 
August 1923, dismissing the appeal against ^ 
that of llie Additional Munsif, Lucknow, 
dated the olh 8ep.ember 1922. 

Mr. Makiind Behari Lal^ for the Appellant. | 

Messis. G. A'. Miifccrji and MoA LaL, for |- 
the Respondents, 

JUDGMENT.—This second appeal 
arises out of a suit brought by the plaint¬ 
iff respondents f(u* a declaration that an 
alienaliun made by Jiaja Ram defendant 
No. 2, their brotlier, of his one-fourth share 
in a certain house was invalid by reason of 
the fact that there had been no partition 
among the four brothers and that the house 
was enjoyed by them in co-parcenary right. 
Defendant No. 1 is the vendee under the 
sale-deed of Raja Ram dated the 23id 
September 1921. 'I’he Court of first instance 
held that the only question that arose, 
apart from the incapacity of the vendor- 
defendant No. 2 by reason of Iiinac 3 % was 
whether the property'(l)y which itmusthave 
meant the property in suit) had been divid¬ 
ed. He held that there had been no separa¬ 
tion or partition between the brothers and, 
therefore, there Iiad been no dividon of the 
house or of their interests therein between 
them. On appeal, the District Judge of ^ 
Lucknow stated in his judgment “ilia admit¬ 
ted that the house in suit was purchased by 
the father of the jdaintiffs and defendant 
No. 2 and that since his death they are in 
poisessioii.” From this lie concluded as 
follow.s:—“In the hands of plaintiffs and de¬ 
fendant No. 3 the house in suit is ancestral 


property.” 

In this appeal it is shown that the house 
was purchased by the father of the 
brothers on the 25th of September 1891. The 
eldest of the four brothers, in February 
1922 when this suit was brought, was ^ed 
22. He could not have been born at the 
when his father bought the hause. The 
house was thus, it is contended, the self- 
acquired properly of the father. When u 
came into the hands of the sons it descended 
to them as separate property: [e®® 
Katama Natchiar v. Raja of Skioagunga D) J 
None of these sons have any children. The 
four brothers, therefore, held the house 
not as co-parceners and any one of them 
could sell hi3 undivided share. The Pp^ 
sibility of the defendant No. 2 being entitl 

(l) 9 41.1. A. 539 at p. C13; 2 W. R. P- C- 1 
Suth. P. C. J. 52J; 2 Sai\ P. G. J. 25; 19 B. K- ^ 
IP. C.; f 
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ed to sell his share in the house, even in 
thh absence of separation between the 
brothers, on the ground that the house was 
not ancestral joint properly, was consi<ier- 
ed by neither of the lower Courts. It is 
urgel by the respondents' Counsel that if, 
the Court of the first instance had framed 
an issue on this subject, they might have 
been able to prove that the father of the 
four sons bought the house out of funds 
left him by his father, and if a person buys 
property out of funds left him by his father, 
then the property is not his self-acquire(l 
property. It is stated that the reason why 
the defendant did not tender evidence on 
this point was that in the Court of first in¬ 
stance the defendants admitted that the 
property Wcis ancestral. This admission is 
recorded in the proceedings of 3rd May 
1922. The passage is as follows;—‘The 
1st defendant does not contest the suit on 
the ground that the sale deed was execut¬ 
ed the 2nd defendant for tlie benefit 
of joint family, for there was no joint family 
when the sale-deed was executed. Tiie 
house in question is ancestral properly of 
the famil 3 ’." The appellant’s (.’ounsel's con¬ 
tention in reply is that by admitting the 
house to be ancestral they merel}' meant 
that it came to the sons from the father 
and not necessarily from the grandfather. 
This contention must be rejected on two 
grounds. The first is that the ordinary 
meaning of ancestral is not that in which it 
is contended that the term may have been 
used. The second is that, in the proceed¬ 
ings referred to, the appellants clearly look 
their stand on an alleged separation bet¬ 
ween the sons and on nothing else. Tiie 
case has been very ably argued by the 
appellant’s Counsel in this Court and if he 
had appeared for the appellant in the First 
Court the appellant would very probably 
have been successful. But new cases cannot, 
except in exceptional circumstances and I do 
nob hold such to exist in this case, be made 
out in appeal. 

An attempt is made to uphold the find¬ 
ing of the lower Courts on the ground that 
the First Court found that Raja Ram was 
R lunatic and incompetent to ti*ansfer the 
houje. This question of the capacity of 
Kaja Ram was not considered by the lower 
Appellate Court as it* felt that it could 
decree the suit on other grounds. The 
plaintiff-respondent could only get a declara¬ 
tory decree that the sale should not affect 
(hem in the event of Raja Ram dying with- 
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out issue or any heir with a better title 
to succeed than the three plaintiffs. This 
is not what they claimed. Wiiat they 
claimed is a declaration that the sale was 
void ab initio. They cannot get this relief. 
If they think fit they presumably could 
sue for the declaratoiy decree of the kind 
indicated and this judgment would not stand 
in the way of such a suit. 

For the above reasons I dismiss this 
appeal with costs, 
z. K. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appell.\te Dkcrke No. -157 

OF 1922. 

May, 14, 1924. 

Present: —Mr. Justice Suhrawardy 
and Mr. Justice Duval. 

Hon’hle Sir BUOY CHAND 
MAHATAB— Plaintiff—Appellant 

re rsus 

NILMONI LAHlRl and others— 
Defendants —Respondents. 

Limitation, optratiou of Cause of action, accrual 
of —Pulni taluk, sale of—Sate set aside—Restoration 
of possession—Rent, suit for — Limitation. 

The period of limitation is extended where there 
has been a suspension of the cause of action or where 
the cause of action has accrued not on the date indicat¬ 
ed in column 3 of the Schedule to the Limitation Act 
but on a subsequent date for no fault of tlie plaintiff. 

[p 10J9, col. 1.] 

Ranee Surno Moyee y. Shooshee Molchee Burmonia, 

12 M. I. A. 241; II W. R. V. C. 5; 2 B. L. R. P. C. 10; 2 
Suth. P. 0. J. 173; 2Sar. P. O. J. 424; 20 E. K. 331; 1 
Ind. Dec. (s*. s.) 489 (P. C.), followed. 

Hurt) Pershad Roy v. Gopat Uas Dutt, 0 C. 255; 12 C. 

L. R. 129; 9 I. A. 82; C Ind. Jur. 516; 4 Sar. P C. J. 
363: 4 Ind. Dec. (v. s.) 820 (P. C.) and Janaki \ath 
Sinha Roy V. Bejoy Ckand Mahatab, Gi Ind. Caa. 315; 

33 O. L. J. 366, referred to. 

Time runs from the date on which the rights of the 
party suing are finally settled, giving birth to his 
cause of action, and once it starts running it cannot be 
stopped by any act which does not bring about any 
change in those rights, fp. 1010, col. 1.] 

The operation of an original decree is not suspend¬ 
ed by the presentation of an appeal nor is it interrupted 
where the decree of appeal is one of dismissal, [p. 

100 I, col. 2.] 

llukum Chani Boid [;Ju9cum Boid\ v. Pirthi Chand 
Lai, 50 lud. Cas. 441; 46 C. 670; 23 C. W. N. 721; 17 ' 
A. L. J. 514; 36 M. L. J. 557; 21 Bom. L. R. 632; (1919) 

M. W. N. 258; 30 C. L. J. 71; 24 M. L. T. 131; 10 L. W. 
416; 46 I. A. 52 (P. C.), followed. 

Where the sale of a pittni tafufe is subsequently set 
aside and the patnidars are put in possession of tha 
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iah'.h the siispensii.u <-£ the cemindnrs i\y;h{ lo recover 
vent is un end to on the; date of siicli rest'iratinn. 
and limitation for the recovery cC rent coinnieiico.s 
from tlic dale of such rrsloration of possession t«> the 
putiinlors. 1 he ineie fuel iliv.t an apj eal is preferred 
from the order setting aside the srde. vrliich is subse¬ 
quently dismissed, docs not afiect tl’.e question of 
limitation, [p. lODS, col. 2.] 

Appeal against the decree of the Addi¬ 
tional District Judge, Hooghly, dated the 
31st of August 1921, modifying that of the 
Suhordinale Judge, 3rd Court of that Dis¬ 
trict, dated the 28th of ilay 1920. 

Dr. Divarka Xath MittcT and Bahu Sarat 
Kumar Milter, for the Appellant, 

Bahus Sib Chandra Palit, Mani TaiU 
Bhuttacharji, Charii Chandra Bisicas, 
Bhupendrn Kumar Ghose and Xayendra 
Xath Ghose, for the Respondents, 

JUDGMENT. 

Suhrawardy, J.— This appeal in¬ 
volves an important question of limitation, 
though, in my judgment, not one of great 
diiliculty. The appellant ^laharaja liad 
brought a putni held by defendants Nos. 
1 to 4 to sale under Regulation VUI of 
1819 for arrears of rent for the first six 
months of 1321 (D. S.). The putni was sold 
on the 17th November 1914, and pur¬ 
chased by defendant No. 5. It was again 
put up to sale on the 16th November 1016 
and purchased by defendant No. 0. There 
was a subsequent sale under the Regula¬ 
tion and the putni was again sold on the 
^16th November 1918 and purchased by 
'defendant No. 7. In the meantime the 
. defendants Nos. 1 to 4 brought a suit for 
setting aside the sale of the putui on the 
17th November, 1914. The sale was set 
aside by the Subordinate Judge on the 
23rd December, 1915. Against that decree 
the Maharaja preferred an appeal which 
was dismissed by the District Judge on 
the 5th December, 1918. Though the sale 
was set aside, the defendants Nos. 1 to 4 
were not put in possession of the putni on 
account of the subsequent sale of the putni. 
On the 12th November, 1919, ihe present suit 
was brought by the plaintiff for recoveiy 
of arrears of rent from the defendants 
Nos. 1 to 4 and the otlier purchasers of 
the piitni. The claim as against tho de¬ 
fendants Nos. 1 to 4 consisted of rent for 
' the years 1321 and 1322. Both the Courts 
below have decreed the plaintiff’s claim in 
so far as it relates to 1322 but have dis- 
m.Used the suit for rent for the year 1321 
Wi erpund of. limitation. They havp 
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held that time should be computed from^ 
the date of the decision of the First Court j 
in the suit for setting aside the sale, 
namely, the 23rd December, 1915. ^ 

It is argued before us that the view 
taken by the Courts below is wrong and 
that time should run from 5th December, • 
1918, the date of the decree of the District; 
Judge on appeal. In support of this view 
reliance has been placed on the case of. 
Ranee Sinnio Mojjee v. Shooshee Mokhee. 
Burmonia fl). Tiiat case, in my opinion, 
does not materially help the appellant. 
The scope of that decision has been ex-; 
plained by the Judicial Committee in the 
case of Huro Pershad Roy v. Gopal Das 
l)utt(2). In Ranee Surno Moyees ca5e(l),the 
question that is now before us did not arise, 
as the suit was within time whether the. 
period was calculated from the date of the 
decree of the First Court or from the 
date of llie decree of the Appellate Court. 
But there are valuable observations—in 
tliat case which have been the subject of- 
consideration in numerous cases before 
the Judicial Committee and the High 
Courts of India and Avhich are of great 
assistance in the determination of the 
question before us. The sale in that case 
was that of aputni under Regulation VIIL 
of 1819. It was subsequently set aside in a 
suit by the putnidar who was put in pos¬ 
session by virtue of that decree. The, 
zemindar subsequently brought a suit for 
arrears of rent. The defence was that 
time ought to be reckoned from the date 
on which the rent accrued due and as Jt 
was more than three years the suit was 
barred by limitation. Their Lordships 
held that the cause of action remained in 
suspense till the putni sale was set asid^ 
and further, that when the tenant took 
possession of the putni he did so with all 
the obligations to pay rent. He took back 
the estate subject to the obligation to 

pay rent and the particular arrears of rent 

claimed in that case must be taken to 
have become due in the year in which 
the restoration was alleged to have taken 
place. Applying this principle to the 
of this case, it appears that after 191^ 
there was no suspension of the cause of 

('l l 12 M. I. A. 244; 11 W. R. P. C. 5; 2 B. L- »• 

P. C. 10; 2 Sutb. P. C. J. 173; 2 Sar. P. C. J. 424; 20 
E. R. 331; 1 Ind. Dec. (n. s.j 489 (P. C.). . 

(2) 9 C. 255; 12 C. L. R. 120; 9 I. A. 82; 6 Ind. 
Jur. 516; 4 Sar. P. C, J. 363 4 Ind .Dec. (n*. n.) ^ 
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aclion and there was no bar to the plaint- 
ilTs bringing a suit for rent. The principle 
which in the cases beginning with the 
case of Ranee Sitrno Moyee v. Shoosfiee 
Molchee Burmonia {[) has been followed is 
that the period of limitation has been ex¬ 
tended where there has been a suspension 
of the cause of action or where the cause 
of action has accrued not on the date indi¬ 
cated in column 3 of theScliedule to tlie 
Indian Limitation Act, but at a subsetjuent 
date for no fault of the plaintiff. This 
view has been clearly expounded by 
Mookerjee, J., in the case otJayiaki Kalh 
Sinha Roy v. Bejoy Ckand Ma/iatab (3). Tlie 
facts of that case are almost indistinguish¬ 
able from those of the present one. There 
the sale of the putni was set aside on the 
28th 1910 by the decree of the First 
Court of that date. The zemindar took it 
to the Appeal Court and the appeal was 
dismissed on the 2nd May 1912. In the 
interval, on the 4th October, 1910, the 
plaintiff paid rent to the defendant land¬ 
lord to prevent further sale under the 
Regulation. He subsequently brought a 
suit for the refund of the money thus 
paid to the landlord. The learned Judges 
held: “ Nor can it be suggested that there 
was since the 14th October 1910 (the date 
of the decree of the First Court) any 
period of time when the right of the plaint¬ 
iff to institute the present suit was sus¬ 
pended by reason of circumstance.s over 
which he had no control, so as to entitle 
him to invoke the aid of the rule laid 
down by the Judicial Committee." A 
point, very similar to the present one, was 
decided in the case of Bejoy Ckand Maliatab 
V. Tinkari Bannerjee (4). There the sale 
of the putni was set aside under s. 14 of 
Reguliition VIII of 1819. The suit was 
brought by the auction-purchaser at the 
sale for recovery of mone}^ paid to the 
zemindar as rent. The learned Judges 
held that such a suit brought more than 
three years after the date of the decree 
of the First Court setting aside the piUni 
sale and the last of the payments made on 
account of rent is barred by limitation. 
In my opinion, the principle laid down in 
that suit which was one for locovery of 
rent from the landlord by the purchaser 
will equally apply in the suit where the 
landlord is seeking to recover rent. The 
tiuestion, as to whether time should be 

Si 315; 33 C. L. J. 3fiC. 

IV 39 laa. Cft 9 . 711; U C. w. 617. 
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counted from the date of the decree of tlie 
First Court or of the Appellate Court, is to 
my mind set at rest by the judgment of 
the Judicial Committee in the case of 
Hukum Ckand Bold. [Juscudi fio/dj v. 
Pirtnirhand Lai (5). Sir Lawrence 
rlenkins, in delivering the judgment of 
the Court, made the following observa¬ 
tions: “ Wliatever may he the theory 

under other systems of law, under the 
Indian law and procedure an original 
decree is not suspended by presentation of 
an appeal nor is il.s ojieration interrupted 
wliere the decree on ajipeal is one of dis¬ 
missal." In that case tlie plaintiff brought 
a suit against the zemindar io recover a 
certain sum he liad paid as jiurchaser of 
a putni taluk. The sale of the putni was 
set aside on tiie 24th August 1905 by the 
District Jiulge. Tiiat decree was allirmed 
by the High Court on the 3rd August 
liiO'J. The Judicial Coinmitlee, in these 
circumstances, held tliat time sliould run 
from the 2Uh August, 1905, the date of 
the decree of the District Judge. Tiie 
facts may be ditfereiit but in principle 
there is hardly any difference between 
that case and the present one. The view, 
I have adopted, seems to be in consonance 
with common sense. The appellant should 
not be allowed to got extension of time 
by his own act which did not succeed. 
After the decree of the Subordinate Judge 
un the 23rd December 1915, lie was entitl¬ 
ed to bring a suit for rent. Instead of 
doing that lie preferred an appeal to the 
District Judge which proved unsuccessful. 
It is argued that by preferring this appeal 
to the District Judge the plaintiff’s right 
to bring a suit was suspended and that 
if he had brought one he would have 
been met by tlie defence tliat the matter 
was pending litigation. I do not think 
that this contention is sound. The de¬ 
fendant having himself brought a suit for 
the setting aside of the sale could not 
have been heard to say that he was not 
liable to pay rent till the decision of the 
Appellate Court. In this connection refer¬ 
ence may be made to s. 9 of the Jjimitation 
Act which enacts that where time once 
begins to run it cannot be interrupted. 

ft has been linally argued on the use 
of the expression “final decree" in some 

(5) 50 Ind. Cas. 114; 46 C. 670; 23 C. W. N. 721; 
17 A L. J. 5U; 36 U- L. J. 557; 21 Bom. b. R. 632; 
aOlO) .M W. N. 258; 30 C. b- J. 71; 20 M. L. T. 131; 
10 b. W. -UOilO I. A. 52 (R. C.l 
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of the judgments of the Judicial Committee 
that time ought to run from the last dec¬ 
ree in the litigation. We have come 
across theexpression inRanee Suriio Moyees 
caseil). There the question whether time- 
should run from the first decree or the 
final decree was not, as 1 have observed, 
before the Judicial Committee. That ex- 
X)ressLon was used in the sense in which I 
understand it, namely, the decree that 
settles the rights of the parties and puts 
the plaii tiff in a position to bring a suit. 
This seen.s to be the view of their Lord- 
ships. In Rangayya Appa Rao v, Bobba 
Sriramulii ((>), the suit was one for rent. 
The Courts in India held that time should 
be counted from the end of each fasli 
year. Under some Madras Regulation it 
was necessary for the plaintiff to have the 
rent ascertained. The plaintiff thereupon 
brought a suit before the Head Assistant 
Collector for the purpose. An appeal was 
taken from him to the District Judge who 
made some modifications in the decree and 
finally the High Court made farther varia¬ 
tions in the terms of the poltahs to be 
tendered; and thus by the decree of the 
High Court, dated the 29th October 1889 
the conditions of the tenancies, including 
the rates of rent, were finally determined. 
On these facts, their Lordships observed 
that they were of opinion that in such 
cases no arrears were due till the rates of 
rent were ascertained by the decree of the 
High Court of the 29th October 1889 and 
that limitation ran from that date. The 
true view of the matter is that time runs 
from the date on which the rights of the 
party suing are finally settled giving birth 
to his cause of action and that once it starts 
running it cannot be stopped by any act 
which does not bring about any change in 
those rights. I have no doubt, in my mind, 
that in the present case limitation ran from* 
the date of the Subordinate Judge's decree 
namely, the 23rd December, 1915. The view 
taken by the lower Courts is correct aad this 
appeal must be dismissed with costs. The 
defendants Nos. 1 to 4 will get full costs 
while the defendants Nos. 5, 6 and 7 will 
get half costs each. 

Duval, J.— I agree. 

' z. K. Appeal dismissed. 

(6) 27 M. 143; 8 G. W. N. 162; U M. L. J. 1- 6 
Bom. L. R. 241; 31 I. A. 17; 8 gar. P. 0 J. 617 
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PATNA HIGH COURT. 

Civil Appeal No. 244 of 1923. 
August 1, 1924. 

Present: —Sir Jwala Prasad, Kt. 
Acting Chief Justice, and 
Mr. Justice Kulwant Sahay. 

HARl vSARAN SINGH and others— 
Pla 1 NTi FFs—A ppellants 

versus 

6'i/cd MOHAMMAD ERADAT HUSSAIN 

—Defendant—Respondent. 

Civil Procedure. Code (Act V of 1008), 0. XXII, 
rr. 4. 0, 0. XLIII, r. I (k)— Appeal—Death of ref- 
poiulent—Application for subMitution not filed within 
limitation — Procedure—Order refusing application 
filed after expiry of period — Appeal, whether lies 
—Ignorance of death—Negligence and delay, absence 

of- 

AVhen during the pendency of an appeal a respond¬ 
ent dies and no application for substitution of his 
legal representatives is made within the period pres¬ 
cribed by law, the appeal abates automatically under 
the provisions of O. XXII, r. 4 of the C. P. C., and 
an application which is thereafter made for substitu¬ 
tion of the legal representatives of the decaased must 
be treated as an application for setting aside the 
abatement and then for substitution. An order re¬ 
jecting such an application is open to appeal under 
the provisions of O. XLIII, r. 1 Ik) of the Code, which 
is applicable to the abatement or dismissal of an 
appeal as well as to the abatement or dismissal of a 
suit. []). 1011, col. 2.] 

()nce the respondents to an appeal are served with 
notice of the appeal it is not the duty of the appellant 
to be on the lookout and to be always enquiring ^ 
whether the respondents are alive or dead. [p. 1012, 
col. 2.J 

One of the respondents to an appeal who was a 
pardanashin lady residing in the interior of a di^ 
trict other than that in which the appellant lived wid 
who had been sensed with notice of the appeal, died 
before the appeal came on for hearing, and ^ apph' 
cation for substitution of her legal representatives was 
made after the expiry of the period prescribed for such 
an application. The appellant alleged that he had 
become aware of the death of the respondent only a 
week before the application was made : 

Held, (1) that the application must be treated 
application to set aside the abatement under 0- 
r. 9 of the C. P. C., as the appeal had abated 
automatically on the expiry of the period prescribed 
for making an application for substitution ; [p. lOlL 
col. 2.] 

(2) that under the circumstances of the case the 
abatement should be set aside as" the appellant had 
not been guilty of anv negligence or delay, [p. 101.» 
col. 2 ] * . . 1 

Appeal from an order of the Additions 
District Judge, Patna, dated the 26th 
September 1923. 

Messrs. Janak Kishore, Bindhyachal 
Prasad and Rajeshwari Prasadt for the 
Appellants. 

Messrs. Khurskaid Husnain and B. C> > 
Mittra^ for the Respondent. 

JUDGMENT. , 

Kulwant Sahay , J.— This is an appeal • 
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against an order of the Additional District 
Judge of Patna dismissing the appellant’s 
appeal pending before him on the ground 
that no application for substitution liad 
been made within time as regards respond¬ 
ent No. 2 who liad died during the pen- 
'dency of tlie appeal. He farther ordered 
that as the appeal could not proceed in the 
absence of the heirs of the deceased res- 
pondentj the appeal be dismissed as against 
the other respondents also. 

A preliminary objection lias been taken 
by the learned Vakil for the respondent 
that no appeal lies against this order to this 
Court. His contention is that the appli¬ 
cation filed by the appellant before the 
lower Appellate Court was an application 
for substitution under O. XXIF, r. 4 of the 
C. P. C. and the prayer in that application 
was for substitution of the legal represen¬ 
tatives of the deceased respondents. This 
application had been refused by the District 
Judge there is no provision in the C. 
P. C. giving a right of ai>peal to the appel¬ 
lant against an order refusing an application 
for substitution. 

The ground taken may be correct in so far 
as the form of the application is concerned 
but we have to look to the substance of 
the application and not merely to the form 
of it. What happened was that the res¬ 
pondent No. 2, Musamniat Bibi Amna, died 
ou the 22nd March 1923. On the 20lh 
July 1923 the Vakil for the deceased res¬ 
pondent informed the Court that his client 
was dead. This was after the service of the 
notice of the appeal upon the respondent 
and after she had entered appearance in 
the appeal. Thereupon the learned Judge 
made an order to the effect that the appel¬ 
lants be informed and tliey do take neces¬ 
sary steps at once. On the 10th September 
1923 the appellants tiled an application 
before the District Judge in which they 
stated in para. 2 that although an order 
had been made to the effect that the appel¬ 
lants be informed about the death of the 
TMpondent no such information had been 
given to them and in para. 3 they stated 
that they had come to know of the death 
of the deceased respondent for the first 
time on the 10th September 1923 and by 
this application they applied that the res¬ 
pondent No. 1 who was a relative of the 
deceased respondent may he directed to 
disclose the name of the heir of the res¬ 
pondent No. 2. As I have said this appli¬ 
cation was filed on the 10th September 1923. 
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On the 18th September 1923 the appellants 
filed an application for substitution stating 
that Musammat Bibi Amna the deceased 
respondent had died leaving certain heirs 
whose names were set out, that the appel¬ 
lants had come to know of the death of the 
respondent on the 10th «eptember 1923 on 
seeing the order of the Court dated the 20th 
•Iul3'i923, and tiiat the deceased respondent 
was a pardanashiji Muhammadan lady and 
had died at Yusufpur, in the District of 
IMuzafferpur and tJiat the ajipellants were 
residents of Jalalpur. Pargona Phuhvari, 
District Patna and, therefore, Uie appellants 
could not ascertain the actual date of the 
death of the said respondent No. 2. Tliis 
application was headed as one under O. 
XXIF, r. 4 and the prayer was tliat the 
legal representatives named in the petition 
may be made respondents in place of the 
respondent No. 2. Now it has been argued 
that this was an application for substitution 
under C. XXli, r. 4 and not an application 
for setting aside the abatement of the 
aiipeal under O. XXIf, r. 9 of iJie C. P. C. 
Order Xlvlll, r. I(A'j of the P. C. provides 
for an appeal against an order under 
O.XXlb r !) refusing toset aside the abater 
meet or di.smissul of a suit and it lias been 
argued by the learned Vakil for the res¬ 
pondent that the present order which was 
passed on the application for substitution 
was not an order refusing to set aside the 
abatement or dismissal of the appeal. 
Having regard to tlie circumstances of the 
case I am of opinion that the application 
filed on the 18lii September 192;i must be 
treated as an application for setting aside 
the abatement and dismissal of the suit. 
When a respondent dies and no application 
for substitution is made within the period 
prescribed by law. the appeal abates 
automatically under the ])rovisions of O. 
XXIf, r. 4 and the application which is filed 
after the abatement of the appeal must be 
an application for setting aside the abate¬ 
ment and then for substitution. No doubt 
there is no praj'er in the application filed 
on the I8th September 1923 asking the 
Court to set aside the abatement but having 
regard to the nature of the application it 
must be treated as if the appellants 
wanted substitution to be made which 
substitution could only be made after the 
setting aside of the abatement and, there¬ 
fore, in substance this application was an 
application for setting aside the abatement 
and then for substitution. This was 
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view taken under similar circumstances in 
the cases oi'Lachmi Narain y. Mithummad 
Yusuf (I) and Badul v. Naraini (2). The 
preliminary objection, therefore, fails and it 
must be held that the appeal is an appeal 
as contemplated bv O. XLIII, r. 1 {k) of the 
C. P. C. - 

It has next been argued tliat (>. XLIII, 
r. 1 {k) refers to an order lefusing to set 
aside the abatement or dismissal of the 
suit, and not of an appeal, in the present 
case the order relates to an appeal and, 
therefore, O. XLIII, r. 1 (k) lias no applica¬ 
tion to the present case: but O. XXII, r. 11 
provides that in the application of this 
Ordyr (that is O. XXII) to appeals so far 
as may be the word "suit” should include 
appeal and I am clearly of opinion that 
O. XLIII,' r. 1 (k) would apply to the abate¬ 
ment or dismissal of an appeal also. 

It has next been argued that if this appli¬ 
cation be treated as an application for 
setting aside the abatement and the order 
of the District Judge be treated as an order 
refusing to set aside the abatement then 
the matter should be sent back to the 
learned Judge for consideration of the appli¬ 
cation as an application for setting aside 
the abatement and that an opportunity be 
given to the respondent to adduce evidence 
to show that the appellant was aware of the 
death before the date alleged bv him. Now 
we have got before us the petition for sub¬ 
stitution and for setting aside the abate¬ 
ment filed by the appellant supported l)y an 
affidavit. We have also got before us the 
petition of objection filed by the respondent 
in the Court below supported by an afiidavit 
In the application filed by the appellant an 
explanation was given why the application 
could not be filed within theperiotl limited 
bylaw. In the petition of objection filed 
by the respondent there is no allegation 
made to show that the appellant was aware 
or could be aware of the death of the res¬ 
pondent at any time before the date as 
stated by the appellant.- The respondents 
had full opportunity to take any objection 
they liked to the grounds of the application 

filed - on the 18th September 19^ They 

contended themselves with the objection 
contained in their petition of the 
September 1923 and they did not choos*e to 
takS any other objections and I see no 
reason to allow them a further opportunity 
for adducing evidence. As regards the 

Jo? A. L. J. C58 ^ 

(8) 74 lad. Cas. 17; ^924} A. 1. K. (L.) 424. 


merits of the case I am clearly of opinion, 
that this is a fit case in which the abatement 
should be set aside. The deceased respond¬ 
ent was a pavdanashin lady I’esiding in 
the interior of a different district and there, 
is no reason to suppose that the appellant* 
was aware of her death at any time prior 
to the 10th September 1923. As I have, 
already said notice of the appeal had already 
been served on the deceased respondent 
and she had entered appearance as is evi¬ 
dent from the order dated the 30th January 
1923. After tliat it was not the duty of the 
appellant to be on the lookout and to be 
always enciuiring as to wiiether theresponcli 
ents in tlie appeal were alive or dead and if 
the appellant had done all that was neces¬ 
sary to bring the appeal to hearing it was 
not incumbent upon him to go on enquiring 
every now and then as to whether the re¬ 
spondents were alive or dead. When the 
appellant came to know of the death he was 
very prompt and within 8 days of his know¬ 
ledge he filed an application for setting 
aside the abatament. There is nothing to 
show that there were any laches on the 
part of tlie appellant or that by the use of 
reasonable diligence he could have come to 
know earlier of the death of the respondent 

No. 2. In the circumstances I am of 
opinion that the abatement should be set 
aside and the appeal restored and the case 
remitted to the learned District Judge so 
that he might make the substitution of the 
heirs of the deceased respondent and pro¬ 
ceed to dispose of the appeal in accordance 
with law. The costs of this appeal -will 
abide the result of the appeal in the lower 
Court. 

Jwala Prasad, A. C. J.—I agree. 

z. K. Appeal accepted. 


CALCUTTA HIGH COURT. 

Appeal from AprELL.\TE Decree 
No. 927 OF 1922. 

July 15, 1924. 

Present Justice Suhrawardy and 

Mr. Justice Duval. 

SUJJAD AHAMMAD CHOWDHUKY 

AND ANOTHER—PLAINTIFFS— 

Appellants 

versus 

SACHINDRANATH ROY anp oThbrs— 
Defendants—Respondents. 

JJtnQal Survey Act (V of 1S73), m. 41, Oi—Order 
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Vndp' $. 4?, Operation of—CIrll Court, whether can ad¬ 
judicate o?i question of title. 

Under s. 41 of the Bengal Survey Act tlie Collector 
must determine the boundaries ae<’ording tonctiud 
possession and cause them to be seiairod by boimdary 
marks. If the order of the Collector is not challeng¬ 
ed it must be regarded as an order of a Civil Ciun t 
declaring the parties to be in posses.sion of the land 
in nccordaiice with the boundary as dc-lerminetl by 
the Collector, and tlu* order must be reminded as linal 
so far as the (jucslinn of possession is i-oju*ernc<l. 
Snell an order, however. «loes not, hind the (’ivil 
Court upon th«' i|uestion of title, and does not pi'e- 
cludo it from iinding that during a j)eri('d anterior 
to that «)rder the party against whom tlie oj-dcr was 
passed was in ])ossession. ^p eol. 2.J 

Kala Charan Tea Co. v. Snkiil J.'J (’ 2M); (5 

Ind. Dec. (X. S > fiStJ, U iUimn (trirhnin v. [‘huniiidrn 
\ath Mitter. ;U Ind. ('as 11. Ih C. \V. X KJJHamI 
Bahii Kasluvi Sia<jh v. Jiajkiniior Balm, .s C. \V. N. 
876, followefb 

_ Appeal against a decree of tlie Addi¬ 
tional District Judge. Miirshidal^ad, dated 
the 17th of January 1922, afilnuiiig that of 
the Munsif, Second Court at Jangipur, 
dated the 28th of February 1920. 

Babii Bankiin Chandra Mukherjee, for the 
Appellants. 

Babus Mahendra Nath Roy and Anilcndra 
Nath Roy Chowdhuj'y, for the Respondents. 

JUDGMENT.— This appeal is by the 
plaintiffs against the decree of the District 
Judge of Murshidabad affirming the decree 
of the Munsif of Jangipur dismissing the 
.plaintiffs’ suit for recovery of possession or 
in the alternative for assessment of rent. 
The facts are that the plaintiffs and the 
defendants are landlords of contiguous 
Mouzahs. There was a di'^pulc between 
them with regard to the boundary between 
the two mouzahs There was a Survey under 
the Bengal Survey Act, 187.”), in 1911 wliicli 
.fixed the boundary line between the two 
mouzahs, Tlie tank which is the subject- 
nvatter of the present suit was found to be 
within Mouzah Lalpore belonging to the 
plaintiffs. In the Record of Rights which 
was published in 191(1 this tank was record¬ 
ed as belonging to the plaintiffs' Mouzah 
Lalpore but in the possession of the defend¬ 
ants who held it without payinentof rent 
but it was subject to assessment of rent. 
Thereafter the plaintiffs brought the pre¬ 
sent suit for correction of the Record of 
Rights and for khas possession of the tank 
js belonging to them being situated within 
their mouzah and in the alternative for 
^sessment of rent. Both tlie Courts below 
have found that the plaintiffs’ case was 
haired by the defendants’ 12 years ad- 
75^^ possession and dismissed the plaint- 

1^9 suit. 

A m 
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In appeal it is argued that under s. 11 .of 
the Bengal Survey Act the plaintiffs must 
be presumed to be in possession in 1914 
and lienee the suit is wrongly held to be 
barred on the ground that the defendants 
were in adverse possession for more tlian 
12 years liefore the in.stitution of the suit. 
There is consirlerahle force in this conten¬ 
tion. Ttuler s. II of tlie Bengal Survey 

Act. 1875, the ('ollector shall determine the 

I^oundaries accordiu.g to actual possession 
and cause it fn he secured by boundary 
marks. If no furtlier steps are taken clial- 
lenging the ordei-of tlie Collector, it shall 
under that section 1)0. regarded as an ordei- 
of a Civil ('ourt declaring the parties to be 
in possession of the land in accordance with 
the boundary as determined liy the Collect¬ 
or. In this case no appeal was preferred 
under ss. 59and (iO of the Bengal Survey 
Aet and we must take it that the boundary 
fi.xed by the ('ollector under s. 41 placing 
the tank within (he plaintiffs' vioiizah wa's 
final so far as the question of possession 
is concerned. This view of tlie effect of the 
Bengal Survey Act lias been held in Kala 
Charan Tea Co. v. Siikul Si?ifjh (1). The 
learned <ludges there observed that, “the 
duty of tlie (Collector under the Aet is to 
determine in a proper .u’oceeding the fact 
of possession; he is to ay down the bound- 

ding to actual possession.” 
They furtlier observed that “if there Iiad 
been the most regular proceeding and the 
most formal decision on the question of 
boundary in a boundary dispute, thougli 
that would have been conclusive as to pos¬ 
session, under s. G2 it would have loeen 
no bar to a suit ba.sed upon title.” Tliat 
case as well as the other cases that followed 
it took the view that though the .question 
as to who were in actual possession at the 
date of the Survey was not open to be 
agitated in tlie Civil Court, the question of 
title remaind open for determination by 
the Civil Court. In the case of William 
Graham y.Phanindra Nath Mitter (2) it is 
laid down that an order under s. 41 of the 
Bengal Survey Act does not bind the Civil 
Court upon tlie question of title and does 
not preclude it from finding that during 
a period anterior to that order the party 
against whom the order was passed was in 
possession A similar view has been ex¬ 
pressed in the case of Babu Kasturi Singh 
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(1) 13 C. 280; 6 Ind. Dj?. (n. a.) 686. 

(2) 31 Ind. Oaa. 41; 13 0. \V. N. 1038. 
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V. Raj Kumar Bahu (3). It being thus 
settled luw that the question of title may be 
determined by a Civil Court and that 
e, 41 of the Act does not preclude it from 
finding as to who was in possession of the 
disputed land anterior to the order passed 
by the Survey Authorities, it is open to the 
Court below to find title in the defendants 
on the basis of their possession prior to 
1914. No doubt the case was not tried 
on that basis. The issue on which the 
parties went to trial was whether the plaint¬ 
iff’s suit was barred by limitation. The 
findings arrived at by the First Court are 
that possession of defendants for above 30 
years was proved and that regard being 
had to actual evidence and the circum¬ 
stances and probabilities of the case, the 
defendants liave been freely and openly 
exercising acts of possession in respect of 
the tank and its banks to the exclusion 
of others for a period for more than 
12 years. If the defendants were the 
plaintiffs in this suit and had brought 
the suit for a declaration of their title on 
the basis of adverse possession for more 
than 12 years before the Survey in 1914, 
according to the authorities that we have 
cited, that would have been maintainable. 
Here, the position is reversed and the 
plaintiffs have brought the present suit 
for recovery of possession on declaration of 
their title. We think that the defendants 
are entitled to take up the same position 
in defence which they could have success¬ 
fully maintained had they been plaintiffs, 
rhere is no doubt a legitimate grievance 
by the plaintiffs that the case was not tried 
in the Courts below on that footing,namely, 
whether the defendants acquired a title by 

adverse possession prior to 1914. The de¬ 
fendants case is that they have been in 
possession since 1861 under a certain ex¬ 
change between their predecessors and one 
Mr. Andrew who was the then pxitnidar of 
Lalpore. Both the Courts have believed the 
story and found that the defendants have 
been in possession since 1861, the date 
of the exchange or hebanama. We are 
asked to remand the case to the Court 
below to determine the question of defend¬ 
ants’ title by adverse possession before 1914 
We think that this will serve no useful pur¬ 
pose on the findings as they stand. In our 
judgment the Courts below have come to a 
correct decision though upon a ground 

0) e a w. N, m. 


w'hich is erroneous. In this view of the case 
this appeal stands dismissed with costs, 
z. K. Appeal dismissed. 


PATNA HIGH COURT. 

First Civil Appeal No. 82 of 1920. 

January 16, 1923. 

Present : —Mr. Justice Das and Mr. 
Justice Kulwant 8ahay. 
MEDNI PRASAD SINGH and others 
—Plaintiffs—Appellants 


versus 

NAND KESHWAR PRASAD SINGH 


AND OTHERS—DEFENDANTS— RESPONDENTS. 
Hiridu Law—Joint family—Share of -member, wAe- 
they* attachable in execyitian—Sale of joint fainily 
properly — Purchaser of share of one member, right 
of, to demand partition — Suit by another member to 
set aside sale, whether maintainable — Civil Procedure 
Code (Act V of 190S), 0. XXI, r. 90. 

A member of n joint Hindu Mitakshara family nw 
an interest in the joint family property which is 
capable of being attached in execution of a decree 
against him. [p. i015, col. 2.] , . 

The purchaser of a share of a member of a joint 
Mitakshara Hindu family acquires the right to com¬ 
pel a partition but not a right to enter into jojot 
possession with the other members of the joint 
family. |p. 1016, col. 1.] ^ . 

Joint family property was sold in execution ol a 
decree obtained against some of the members of the 
family. An applicatiou for settiug aside the sale having 
been dismissed, plaintiffs filed a suit for recovery oi 
possession ; one of the pl*iintiffs was not a party to tns 
application under O. XXI, r. DO. C. P. C. : 

Held, that it was not necessary for all the plamtins 
fo apply under the provisions of O. XXI, r. 90 oi 
the G. P. O., and the suit was maintainable, [p. lOlo, 

col. 2.] ... lOP 1 T 

Deendayal v. Jugdeep Karain Singh, 3 C. 198; 4 L 

A. 247; 3 Sar. P. C. J. 730; 3 Suth. P. C. J. 468; 1 Ind. 
Jut. 604 (P. C.), referred to. , 

First appeal from a decision of the Sub- 
, ordinate Judge, Second Court, Monghyr, 
dated the 11th March 1920, .. 

Mr. P. K. Sen fwith him Messrs. Sunl 
Madhab Mullick and Sivanandan Roy), for 


the Appellants. 

Mr. Guru Saran Prasad^ for the Respond 
ents. 

JUDGMENT. , , 

Das, J, —Sometimes in 1917 the defend 
ants instituted a suit against the plaintiffs 
Nos. 1 and 2 to recover a sum of money upon 
a ckittd and obtained a decree for money 
as against plaintiffs Nos. 1 and 2. They 
put the decree in execution and put up 
sale the right, title and interest of plaint™ 
Nos. 1 and 2 in certain properties which, it 

is npw alleged by the plaintiffs, were w 
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joint family properties of all the plaintiffs. 
On the llth of December 1918, the defend¬ 
ants purchased a 10 annas 13 dams pro¬ 
prietary interest in the properties which 
in their view was the share of the plaintiffs 
Nos. 1 and 2 in tlie properties. Plaintiffs 
Nos. 1 and 2 thereupon applied under the 
provision of O. XXI, r. 90. C. P. C.. for 
setting aside the sale. That application 
was dismissed for default and the plaintiffs 
Nos. 1 and 2 thereupon applied for restora¬ 
tion of that application under O IX, r. 9, 
and it appears that that application was 
ultimately dismissed. On the 3rd of March 
1919 the suit out of whicli this appeal arises 
was instituted by the plaintiffs for recovery 
of possession of the properties which, as I 
have mentioned, were taken possession of 
by the defendants in execution of tlieir 
decree against plaintiffs Nos. 1 and 2. Plaint¬ 
iff No. 4 is the son of plaintiff No. 1 and 
plaintiff No. 3 is the brother of plaintiffs 
Noa. 1 and 2. 

The allegations in the plaint are the 
necessary allegations which an applicant in 
an application for setting aside a sale under 
0. XXI, r. 90 is required to make, but in 
the 12th paragraph of the plaint the plaint¬ 
iffs did allege that plaintiffs Nos. 1 and 2 
had no specific share in the joint family 
properties and that no definite share in 
the joint family properties could in law be 
purchased by the defendants. The defend¬ 
ants in their written statement contended 
that the plaintiffs had no cause of action 
and^ resisted the plaintiffs’ suit on the 
merits: They also alleged that the plaint¬ 
iffs were all separate from eacli other and 
that all that they had purchased was the 
right, title and interest of plaintiffs Nos. 1 
and 2 and that the plaintiff No. 3 could 
not join them in recovering possession of 
the share purchased by the defendants. 

The learned Subordinate Judge has come 
to the conclusion that the plaintiffs have 
no cause of action as against the defend¬ 
ants and in that view has dismissed the 
whole suit without discussing the other 
issues which were framed him. 

It has been pointed out by the Judicial 
^ommittee over and over again that the 
yOurts in India ought to decide all the 
issues in order to save a remand, and in 
opinion the learned Subordinate Judge 
Siiould^ certainly have recorded the evi- 
wnce in the case and decided all the issues 

that arose in the case. Had he adopted 


that course, it would not have been neces* 
sary for us to remand the case to bin). 

On the question whetlier tlie plaintiffs 
have a cause of action as against the de- 
fentlants, I agree with the learned Subor¬ 
dinate Judge that tlie plaintiffs Nos. 1, 2 
and 4 have no cause of action as against 
the defendants; but I entirely differ from 
him on the question whether the plaintiff 
No. 3 has a cause of action as against tlie 
defendants. The view of the learned Sub¬ 
ordinate Jude is this:—“'I'lie plaintiff No. 3 
is a person whose interests are affected by 
the sale. He could have come under O. 
XXI, r. 90, 0. P. C. to have the sale set 
aside. He did not do so. Kuie 92 provides 
that where no application is made under 
r. 90 and wliere sucli an ai)plicatioii was 
made and disallowed, tJie C'ourt is to con¬ 
firm the sale and no suit would lie to set 
aside the order confirming the sale, or, in 
other words, the sale. Thus the ca.se of 
the plaintiff No. 3 comes under tlie provi¬ 
sion where no application is made.” In my 
view it was not necessary for the plaintiff 
No. 3 to apply under the provision of O. 
XXf, r. 90, C. P. 0., he was not a party to 
the suit and his case is that under cover 
of a decree obtained by the defendants as 
against plaintiffs Nos. 1 and 2, they have 
seized and taken possession of ]U'operty 
which was the joint family property and in 
which he has an interest. (’learly he has 
a right to enforce his claim by a suit and 
it was not at all necessary for liiin to apply 
under the provision of O. XXI. r. 90. Tliat 
being so. the case must go back to the 
learned Subordinate Judge in order tliat 
he may determine the other issues tliat 
arise in this case. 

But in order to avoid a failure of justice 
it is necessary to point out what the plaint¬ 
iff No. 3 wouid be entitled to if he succeeds 
in his contention that the family was joint 
at the time when the interest of plaintiffs 
Nos. 1 and 2 were attached in execution of 
the decree obtained by the defendants as 
against them. It is quite clear that a mem¬ 
ber of a joint Hindu Mitakshara family 
has an interest which is capable of being 
attached in execution of a decree as against 
him In this view the attachment and the 
sale of the interest, which was of plaintiffs 
Nos 1 and 2 would be good and binding 
upon the joint family. But though a cre¬ 
ditor can attach and purchase the inteiest 
of a member of a joint Mitakshara Hindu 
family, it is not open to him to take poa- 
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session of that interest. The position is 
cleaily indicated in the case oiDeendyal Lai 
V Jiigdeep Narain Sivgh fl). In that case 
their Lordships of the Judicial Committee 
pointed out the distinction between the 
rights of a purchaser under a voluntary 
conveyance and those of a purchaser under 
an execution sale. ''J’hey said that just 
as a partner could not himself have sold his 
share so as to introduce a stranger into tlie 
firm without the consent of all the partneni 
although the purchaser at the execution 
sale could acquire the interest sold, with 
the right to have the partnership accounts 
taken in order to ascertain and realise its 
value; so also though a member of a joint 
Hindu family could not himself have sold 
his share so as to introduce a stranger into 
the joint family, the purchaser, by purchas¬ 
ing at an execution sale, acquires the 
right to compel the partition which his 
debtor might have compelled, had he been 
so minded, before the alienation of his 
share took place. In other words the pur¬ 
chaser of the share of a member of a joint 
Mitakshara Hindu family acquires the 
right to compel a partition but not a right 
to enter into joint possession with the other 
members of the joint family. 

If the learned Subordinate Judge comes 
to the conclusion that the family was joint 
at the time when the defendants purported 
to purchase the right, title and interest of 
plaintiffs Nos. 1 and 2 in the joint family 
properties, he will give a decree for pos¬ 
session to plaintiff No. 3, but he will make 
a declaration that the defendants as pur¬ 
chasers at the execution sale have acquired 
the share and interest of plaintiffs Nos 1 
and 2 in the property and that they are 
entitled to take such proceedings as they 
shall be advLsed to have that share and 
interest ascertained by partition. We are 
unable ourselves to pass a decree to that 

j ^ contention of the 

defendants that the family was separate. 
This 18 an issue which it is necessan* for 
the learned Subordinate Judge to try. 

We allow the appeal of plaintiff- No. 3 
set aside the judgment and decree passed 
. by the learned Subordinate Judge and 
remand the case to the learned Subordinate 
Judge for disposal according to law in 
accordamce with the observations made in 
this judgment. 

The decision of the learned Subordi- 

(l) 3 C. 196; 4 I. A. 247; 3 I?ar. P. C. J 7Tn. ^ c .. 
'jP. CVJ, 1 Ind. Jar. 604 C.). ' ^ 
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nate Judge w'ith regard to the plaintiffs 
Nos. 1, 2 and 4 wuil, however, stand. I 
think that in the circumstances the defend¬ 
ants are entitled to their costs of this 
appeal. The costs incurred in the Court 
below will abide the result and will be 
disposed of hy lower Court 
Kulwant Sahay, J.— I agree. 

K. s. D. Case reviamUd, 


MADRAS HIGH COURT. 

Civn. Revision’ Petition No. 243 op 1922. 

March 25, 1924. 

Present: —Mr. Justice Krishnan and 
Mr. Justice Odgers. 
NAGAPPA PILLAI— -Plaintiff— 

Petitioner 

xcrsxis 

ARIINACHALAM CHETTY— Defendant 

— Respondent. 

LetUra Patent (Mad.), cl. 36—Civil Procedure Code 
(Act V of ly08)y 3. 98 --Provincial Small Cause Courts 
Act {IX of 1S87)^ s. 25 — Di fference of opinion — Proce¬ 
dure—Contract Act (IX of IS72),sa. 23,65~Chitfund 
transaction — Lottery —Suit for refund of amount paid, 
maintainability of. 

Where in a revision petition to the High Court 
under s. 25, Provincial Small Cause Courts Act, there 
is a difference of opinion between the Judges, cl. .115 of 
the Letters Patent applies and not s. 98, C. P. C.. and 
the opinion of the Senior Judge, therefore, prevails, 
[p. 1023. col. 1.) ® 

(Case-law discussed.) 

A cAitfund conducted by the defendant consisted cf 
500 tickets, of a nipee each, and was to continue for 
50 months. Two prizes to be of Rs. 25 each were to te 
drawn each month; a winner of one jiiiein the scries 
paid annas 8 only as monthly subscription after 
winning; a winner of two prizes paid nothing subse¬ 
quently. The prize winners were to be determined by 
lot. At the end of the 50 months, all the subscribers 
who had won no prizes were to be paid back the whole 
^ the money tliey had 8ul)seribed. namely, Rs- 50 each. 
The fund was discontinued after 27 months. Plainlili. 
who was one of the subscribers sued to recover fb* 
amount of the subscription paid by him: 

//rid, Per Kriehnan, that the arrangement 

residing the giving of prizes was clearly a Tottery, 
and any suit brought, to recover the prize money, roust 

fail as being one to enforce an illegal contract; [p.lC20, 
col. 1.] 

(2) that, however, the main contract between 
the parties was to pay lack the total sum of 
the subscriptions collected intact in a lump sum at 

end of the period, the prize arrangement being 
added on to it as a collateral arrangement to the main 
contract; [iWd.] . 

(3) .that the contract to re-pay the subscriptions at 
the end of the period was separable from the arrang^' 
ment to give prizes and the illegality of the letter did' 

1 theauit wag, therefore, maintainable. -Ip. Ibl 

CO|. Jf, I 


[85 r. C. 1925] 


NAGAPPA PILLAI ¥. ARCNTHALAM CHRTTY. 


1017 




Kutti, b'2 Ind. Cas. 989; .1010) 
M. ^^ . 5<0; 10 L, \V. 156; 37 M. L. J. 209, not fol¬ 

lowed. 

lei 0(l(/ers, J. (Contt'it). — ili that the chit fund was 
a lottery or distribution of pii/es bv lot or chance 
and was, therefore, illefrnl under the law n 1021 
opl. 1.] ’ 

^ (2) that part of the plaintilY's subscriptions had j?onc 
m paying the prize winners and the lottery could not 
and ought not to be separated from the* e.mtract t»> 
return the subscription at tlie eiul of the period 
lixed; Lt6id.j 

<o) that there having been a partial «'an ving into 
effect of an illegal purpose in a substantial* manner, 
though there retrained something not i*erformed, tlie 
money paid under the illegal eontra<-t (amid not lje 
recovered back; [p. 1021, col. 2,' 

(1) that s. 65 of the Contract Act was inapplicable to 
the case. [p. 1021. col. l.J 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of the District Mnnsif, Deva- 
kotta, in Small Cause Suit Xo. 5C1 of 1921. 

FACTS, —The defendant conducted 
a chit fund in uliicli tliere were 
500 subscribers, each jiaying a rupee a 
month for 50 months. Two prizes eacli foi’ 
Rs. 25_were to be drawn eacli month. Tiie 
subscriber who got only one prize, was 
to pay Rs. 0 8-0 ))er inontli for the 
subsequent months and a .subscriber 
who got the second prize also was not 
liable to pay anything thereafter. At the 
end of the 50th month the entii-e sub¬ 
scriptions had to be re-paid to the subscriber 
who had won no prizes; tlie single inize 
winners were paid Rs. 25 each. 

After the decision in Smikunni v. ifekora 
Knili (1) the defendant voluntarily stopped 
the c/nfatlhe end of tlie 27th month and 
refused to pay tlie subscriptions due to 
those who had won no prize. The plaint¬ 
iff one of those subscribers wlio liad no 
prize brought the suit for recovery of his 
subacriplions paid for tlic 27 months. 

The lower Court dismissed the suit re¬ 
lying on Sankunni v. Ikkora Kutti (1) on 
the ground that the chit fund was a lottery 

and that the subscriptions were not recover¬ 
able. 

The case came on first before Coleridge, 
when the decision in Sankunni v. Ikkora 
Kutti (1) was questioned as having been 
wrongly decided and the case was referred 
to a Bench. 

arguments.- -Mr. -V. Sivarama- 

krishna Iyer, for the Petitioner :—The 
first question is whether the chit is a 
lottery. There is no loss to any one. 
No risk is involved. According to the 

(1) 52 Ind. Cas. 989; (19191 M. W. N. 570; 10 L. Tv'. 
Ia5; 37 M. L. J. 209. 


rules whatever is paid is always re¬ 
covered back, though in some instances 
some more amount besides the lubscription 
is got by subscribers. The main object is 
to provide for an investment of small 
earnings for accumulation. The mere chance 
of gain cannot make a lottery. Neither 
the rhit holder is a loeer for he pays the 
prizes out of tlie interest earned by him on 
the subscriptions paid. .Mere drawing of 
lots cannot make it a lottery. Knmakshi 
Achari v. Appavu Pillai (2). 

Secondly, assuming it is a lottery, sub¬ 
scriptions paid can be recovered. There is 
a distinction lietween a suit for a prize 
wou and a suit for return of subscriptions. 
The prize is a collateral advantage to tlie 
subscriber who ahvays gets back his sub¬ 
scriptions by contract. The clause relat¬ 
ing to refund of subscriptions can be severed 
from the clause relating to the jtrize and 
effect can be given to the legal portion 
of the contract, viz., return of subscription 
paid. 

Section29-1 (a), Penal Code, does not make 
“lottery" an offence but only puni.shes the 
chit holder, ‘whoever keeps a house for 
lottery’. Such provisions in Statutes are 
really intended to protect the needy and 
ignorant multitude against the devices of 
stake holders. 

The object is to mark the criminal and to 
protect the public. A Statute intended to 
protect a particular class of persons must 
be construed so as not to defeat their just 
and lawful rights. 7 Halsbury’s Taws of 
Kngiand, e. 846. 

Accordingly it has been held in England 
under the corresponding Statute that sub¬ 
scribers can recover their subscriplion. 

Clarke v. Shee (3); Browning v. Morris 
(4); Jaques v. Golighthj {^): Barclay v. Pear¬ 
son (6). 

In any event the claim for refund of sub¬ 
scriptions is maintainable under s. 65 of 
the Contract Act. The present is a case 
of an agreement discovered to be void 
within the meaning of s. 65. (’onsequently 
the defendant is bound to refund. Con¬ 
tracts ah initio void if they are still agree¬ 
ments within the meaning of the Contract 
Act are within s. 65, Contract Act. 

(2» 1 M. H. C. li. 416. 

(3) (1774) 1 Cowp. 197; 98 K. H. 1041. 

(4) (1778) 2 Cowp. 790; 98 K. R. 1364. 

(5) (1770) 2 Black. 1073; 90 E. R. 632. 

(6) (1893) * Ch. 151: 02 E. J. (.% 636; 3 R. 388; 68 
E. T. 709; 12 W. K. 74. 
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Harnalh Knar v. huJiir Bahadur Singh 
(7); Ananda Mohan Roy v. Goiir Mohan 
Mullick (8). 

The question as to when it is discovered 
to be void, whether on the date of the con¬ 
tract or agreement or on a subsequent date, 
arises only for purposes of limitation and 
does not affect the substantive right con¬ 
ferred. Ananda Mohan Roy v. Gour Mohan 
Mullick (8). 

The rule that ignorance of law is no 
excuse does not apply where a question of 
the legal effect of an agreement arises, on 
a construction of which the rights of parties 
depend. Consequently the discovery is 
only when the Court pronounced the agree¬ 
ment to be unlawful, as was held in Baf^sn 
Kuar V. D/n/n Singh (0) and Hamath Kitar 
v, Indar Bahahur Singh (7). 

Again even in cases of unlawful agree¬ 
ments, the defendant has been ordered to 
refund ex^acquo it bono because he is not 
in equity entitled to retain the money. 

Moses V. Macferlan (10); Hcmianu v. 
Charlesworth (11); Ram Chand v. Avdaito 
Sen (12); Somu Pillai v. Municipal Council^ 
Mayavaram (13); Gxdahchand Paranchand 
V. Fulbai Ilarichayid (14), Jijibhai Lai Das 
V. Nagji Gulab (15), 8. A. No. 005 of 1919 
unrepprted. 

Mr. P. C. Sundaram, amicus curia\ for the 
Kespondent.—Where a bargain is illegal 
moneys paid thereunder cannot l>e recover¬ 
ed. Taylor V. Smethen (16). 

Section G5 cannot apply where a contract 
is void on grounds of illegality, for there 
can be no “discovery". 

Srinivasa Aiyarx. Sesha Iyer {17); Ledu 


('7) 71 Incl. Cas. 62.1; 45 A. 179; 44 M I, J 489- 
(1922) A. I. R. (P. C.) 403: 9 O. c-fe A L R 070 - 9 q 1 
J. 652: 37 C. L. J. .346; 27 C. W. N. 949- 50 I A 69- 
18 L. W. 383; 26 O. O. 223; 33 M. L. T he- o P L T 
281; 2 P. L. R. 237 {P. C.). ’ ’ 

(8) 74 lad. (Jas. 499; 50 C. 920; 45 M. L J 617- 21 
A. L.J.718; 4P. L. T. 600; ,1923) A I R /p C ) 
189; (1923) M. W. N. 803; 25 Bom. L. R ■l269- 

L T 365; 50 I. A. 230; 28 C. W. N. 713; If C. li!. J. 

lU {rf 

(9) 11 A. 47 at p. 56; 15 I. A. 211; 5 Sar. P C J 
260; 12 Ind Jur. 450; 6 Ind. Dec. (n. a.) 458 (PC) 

(10) (1760) 2 Burr. 1005 at p. 10l2; 97 E R 67(5 

(11) (1905) 2 K. B. 123; 74 L. J. K. B. 620 ' 54 W R 

22; 93 L. T. 284 ; 21 T. L. R. 368. . • K. 

(12) 10 C. 1054; 5 Ind.Dsc. (v. s.) 704 

(13) 28 M. 520 at p. 525. 

(15) 3 Ind. Cas. 781; 11 Bom. L. R 603 
J (16)^^1883) U Q. B. D. 207; 52 L. J. M. C. lOl;' 48 


V. Iliro Lai Bose (18); SrikakolapurVen-* 
kataraju v. Gudivada Ramanujam (19). 

The case in Harnalh Kuar v. Indar 
Bahadur Singh (7) does not lay down any 
doctrine at variance with this rule. That 
case related to the construction of a written 
agreement and is not covered by the rules 
relating to illegal contracts. 

It is only for mistakes of fact that the 
Statute provides for relief not for mistakes 
of law. 

Vide ss. 71 and 72 of the Contract Act; 
Lcdn V. Hiro Lai Bose (18). 

Tliere must he some supervening circum¬ 
stances fora “discovery" subsequent to the 
contract s. 65 not applying, the general 
principle of law that money paid under an 
illegal contract cannot be recovered applies 
hei'C. 

Hampden v. }Valsh (20); Higgle v. Higgs 
(21); Trimble v. Hill (22); Tatam v. Reeve 
(23); C. U. P. No. 441 of 1922 (24); C. R P. 
Nos. 164 to 166 of 1922 (25); Chhanga Mai v. 
Sheo Prasad (26). 

It is only wliere nothing has been done 
under the unlawful contract that moneys 
could be recovered. 

Tappenden v. Randoll (27); Taylor v. 
Boirers (28) : Kcnrlay v. Thomson (29). 

Here the lottery went on for 27 months 
and the plaintiff’s moneys were utilised for 
the illegal purpose of j>aying the prizes. 

Plaintiff is, therefore, in pari delicto and 
cannot recover. (Judgment was delivered 
on 7rh March 1021, Krishnan, J., allowing 
and Odger, J., dismissing the petition]. 

On tins difference of opinion the case Avas 
posted for argument on 13th Maich 1924 as 
to the order to be passed in the case. 


(18) 20 Ind. Cas. 625; 13 C. 115; 21 C. D. J. 537; 19 
C. W. N. 910. 

(19) 41 Jncl. Cas. 319; 34 M L. J. 561; 23 M. L. T. 
84; (1918) M. W. N. 230; 7 L. W. 518. 

f20) (1876) 1 Q. B. D. 189; 45 L. J. Q. B. 238; 33 L. 
T. 852; 24 W. R. 607. 

(21) (1877) 2 Ex. D. 422; 16 L. J. Ex. 721; 37 L. T. 
27; 25 W. R. 777. 

(22) (1880) 5 A. 0. 342; 49 L. J. P. C. 49; 42 L. T 
103; 28 W. R. 479. 

(23) fl893) 1 Q. B. 44; 62 L. J. Q. B. 30; 5 R. 83; 67 
L. T (583; 41 W. R. 174; 57 J. P. 118. 

(24) 44 ai. L. J. 25 (Sotes). 

(25> 44 M. L J. 27 {Notts). 

(26) 55 Ind. Cas. 965; 42 A. 449; 18 A. L. J. 513. 

(27) (1801) 2 B. A P. 467; 5 R. R. 662; 126 E. R. 
13b8 

(28) (1876) 1 q. B. D. 291; 45 L. J. Q. B. 163; 34 U 
T. 938; 24 W. R. 499. 

(29) (1890) 24 Q. B. D. 742; 50 L. J. Q. B. 288; 63 
T. 15(); 38 W. R. 614; 54 J. P. 804'. 
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^ Mr. N. Sivai'amakvUhna Iyer, for the Peti¬ 
tioner.—The opinion of the 8 enior Judge 
prevails under cl. 3G of tlie Letters 
Patent. Section 98 does not in terms 
apply because this is a revision and not an 
appeal. Wherever s. 98 does not, in terms 
apply either by itself or by reference, the 
only other procedure, viz., cl. 36 of the 
Letters Patent is applicable. 

Husani Begam v. Collector of Muzaffar- 
nagar i^O); BhaidasShivdas V. Bai GulabiSl)', 
Manavikraman Tirumalpad v. Collector of 
tk& Nilgiris (32); Krishen Doyal Oir v. 
Irshad AH Khan f33); Ram Das Hazrav. 
Secretary of State (34); Policherla Vcerara- 
ghava Reddi v. Cherla Subb(t Rcddi 
Moirain Bewah v. Mvijan Sardar{’Mi), Kumar 
Chandra Kishore Hoy v. Basat AH (37), 
In re, Karri Venkanna Potimdu (38). 

In all ca.se 3 of special jurisdictions cl. 36 
applies. Bapn v. Bapu (39), see also In re 
Karr iVenkanna Balrudu (38). 

The decision in Karayanasami Reddi v. 
XJs^tru Reddi (40), is no longer law after 
Bapu y. Bapn (39), and Bhaidas Sliirdas 
V. Bai Gulab (31). 

Jurisdiction is exercised in the pre.scnt 
case under s. 25 of the Provincial Small 
Cause Courts Act. It is a special juris¬ 
diction wiihin llic meaninpr of Bapu v. 
Bapu (39), and Bhaidas Sliirdas v. Bai 
Gulab (31), for purposes of s. 4. C\ V. C. 

Section 98 is not incorporated into revisions 
by s. 141, C. P. C. as the latter does not ap|>ly 
to appeals [In re Karri Ve7ika7nia Batrudu 
(33)], but only to original jurisdiction in the 
nature of suits. Thakur Pi’asad v. Fakir 


^ (30) 11 A. 17C; A. W. N. (1863) 27; 13 Iml. Jur. 316; 
0 Ind. Dec. (s. 9 .) 540. 

^(31) 63 Ind. Cas. 822; 45 H. 718; 40 M. L. J 510; 
25 C. W. N. 605; .33 O. L. J. 488; 11) A. 1.. J 400; 23 
Bom. L. U. 623; 3 U. P. L. U. (P. C.) 22; 14 L. W. 7; 
(19^1) M. W. N. 408; 20 M. L. T. 350; 30 M. L. T. 149; 
46 I. A. 181 (P. C.). 

, (32) 49 Ind. Cas. 27; 41 RI. 9)3; 8 h. W. 261; 24 M. 
b. T 155; .35 Rl. L. .T. 110; (1918) M. W. N, 510. 

(33) 31 Ind. Cas. 965; 22 C. 1.. J. 525 at i>. .528. 

, (30 16 Ind. Cas. 922; 17 C. L. J- <5; 18 C. W. N. 
106. 

_ (35) 53 Ind. Cas. 428; 43 M. .37; 10 L. W. 281; 37 M. 
b. J. 449; ^1919) M W. N. 699; 26 M. L. T. 339. 

_(36) 54 Ind. Ona. 169; 47 O. 438; 24 C. W. N. 97; 31 
O b. J. 183; 21 Or. L. J. 25. 

<37) 44 Ind 7(53 97 C. h. J. 418 at p. 423; 22 

O.W. N. 627. 

(38) 32 Ind. Cas. 330 at p. 333; 18 M. L. T. 591; 17 
Or. L. J. 42. 

14 Ind. Oas. 305; 30 M. 750; 11 M. L. T. 367; 
g012) M. W. 499; 22 M. t.. 419; 13 Cr. h J. 

(40) 25 M. 548. 
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J^llaJt (41), Xarayanan Chelty v. Mutiaji 
('hettiar (42). 

Further s. 7, C. P. C. excludes tlie appli¬ 
cability of s. 98 to Courts exercising juris¬ 
diction under Act IX of 1887. 

It has been held in Calcutta that in second 
appeals tinder the Bengal Tenancy Act cl. 36 
of tlie Letters Patent applied. Becharam 
Cliou'dhury v. Puma Cha7\der Chatterji (43). 

Mr. P. C. Siinda7’am amicus curice. 
Revisional jurisdiction is really part of the 
appellate jurisdiction. Chappan v. Moidin 
Kuiii{{\), Shew Prasad v, Ram Chundur 
(KA, 

Clause 36 cannot apply where s. 98 is ap¬ 
plicable. To all mofussil cases s. 98 must 
])c applicable unless the Statute excludes 
the application of s. 98, Xarmyanosami 
Reddi v.Vsuru Reddi (10), is a decision of 
three Judges on the exact (juestion now 
before tlie Court. 

JUDGMENT. 

Krishnan, J,—This civil revision 
petition lias been referred to a Bench by 
Coleridge. J., as he considered that the rul¬ 
ing of IMiillips, J.. in Sankunni v. Ikkora 
Kutti (I) on which the judgment of the 
District Miinsif is based required re-con- 
sideration. 

The suit refers to a chit fund carried 
on by tlie defendant; there were 500 sub¬ 
scribers eacli paying a rniiee a month. The 
chit was to last for 50 monllis during 
which period two prizes were tobe drawn by 
lot of Ks. 25 eacii among the subscribers 
every month. Any subscriber who happen¬ 
ed to win a prize was paid Rs. 25 at once and 
was thereafter to pay only a subscription of 
8 annas a month. If he won a second 
prize he would he paid Rs. 25 more and 
his subscription ceased and his name 
would no longer be included in drawing 
the prizes. At the end of the 50 months, 
all tlie subscribers who had won no prizes 
were to be paid back tlie whole of the 
money they subscribed, namely, Rs. 50 each; 
the single prize winners were similarly to 
be re-paid Rs. 25 each. These are the rules 
under which the chit was carried on. 
There were certain other rules regarding 


(41) 17 A. 106; 5 M. L. J. 3; 22 I. A. 44; 6 Sar. P. C. 

5 :^ 6 ; 8 Ind. Dec. (K 8.) 393. ... w , 

(42) 80 Ind. Cas. 658; 46 M. L J 575; 31 RI. L. T. 

0. (1921) Rl. W. N. 482; 20 L. W. 103; (1924) A. I. R. 

[.)680; 47 M. 692. 

(43) 28 C. W. N. :?liv (44). 

( 44 ) 22 RI. 68; 8 M. L. J. 231; 8 Ind. Dec. (s. 8.) 49. 

(45) 23 Ind. Cas. 977; 41 C, 323, 
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defaulting subscribers, but it is not neces¬ 
sary now to refer to them. 

It will thus be seen that while the sub¬ 
scribers do not lose any part of the subscrip¬ 
tions they pay they get a chance of winn¬ 
ing one or two prizes. That chance was 
decided by lot. But the prizes did not 
come out of the subscriptions paid as the 
total amount had to be re-paid to the sub¬ 
scribers after the 50th month. The prize 
money was apparently obtained from the 
interest that the defendant could realise by 
himself investing the subscription moneys 
received by him for the 50 months, during 
that period. 

There can be no doubt that so far as tlie 
arrangement regarding the giving of prizes 
is concerned, it is clearly a lottery; and any 
suit brought, for example, to recover the 
prize money, will fail as being one to en¬ 
force au illegal contract. Section 29I-A of 
the Indian Penal Code makes a lottery an 
illegal transaction. The present suit, how¬ 
ever, is not for such a purpose but for the 
refund of the subscriptions paid as the chit 
has been discontinued by the defendant. 
The question we have to decide is whether 
the illegality of the prize arrangement 
attaches itself to the contract to re-pay in a 
lump sum at the end of the 50 months the 
total subscription collected for tho.se 50 
months and prevents the plaintiffs present 
claim from being recognised and enforced. 

It seems to me that the main contract 
between the parties was to p;iy bock the 
total sum of the subscriptions collected 
intact in a lump sum at the end of the 
period. As an inducement to join tlm c/n7, 
the prize arrangement has been added on 
to it as a collateral arrangement to the 
main contract. It is collateral and ancillary 
advantage that a fortunate subscriber may 
get if he wins a prize, I am inclined to 
think that the contract to re-pay the sub¬ 
scriptions at the end of the period is sever¬ 
able from the arrangement togiveprizes and 
the illegality of the latter does not necessar¬ 
ily attach to the former. The arrangement 
amounts to this that in view of interest on 
their money the subscribers accept tlie chance 
of winning one or two prizes in a lottery; 
for the capital has to be refunded to them 
intact at the end of the term. Any illegal¬ 
ity attaching to the interest arrangement 
will not necessarily affect the claim for the 
capital. 1 do not consider that it is ri CT ht 
to hold in the circumstances of this case 
that any portion of the money stated to 


have been paid by the plaintiff has been 
actually paid out as prizes; for the condi¬ 
tion to return the money at the end of the 
term excludes such an inference. 

In the case in Sankunvi v. Ikkora Kutti 
(^Ij the learned Judge did not have his at¬ 
tention drawn to the point of view above 
set out, the respondent not having been 
represented before him. In the view 1 am 
taking, it follows that the plaintiff’s suit is 
maintaii.able as brought and it is not 
necessary to refer to ilie various l^nglish 
and Indian cases cited Ijefore us. 

I would, therefore, set aside the decree 
of the District Alunsif and remand the case 
to him for disj)03al on the merits 
and direct defendant to pay the costs of 
this civil revision petition to the plaintiff; 
and direct other costs to abide and follow 
the result, and the stamp dut}' for this 
petition to be refunded. 

Od^ers, J* —This is a civil revision 
petition by the plaintiff in a Small Cause 
Suit. He sued for the recovery of a sum of 
money representing his subscriptions to a 
certain chit fund and interest. The District 
Munsif found the chit in question was a 
lottery and relying on the ruling in 
SinKunni v. Ikkora Kutti (1) dismissed the 
plaintiff’s suit. The lirst question, there¬ 
fore, is whether the District Munsif was 
right in his opinion that the chit was a 
lottery. It consisted of 500 tickets of a 
rupee each and was to continue for 50 
months. On tlie 5th of every Tamil 
montli, two prizes were to bo drami of 
Ks. 2;) each, a winner of one prize in the 
.series paid annas 8 only as monthly suh- 
scription after winning; a winner of two 
prizes paid nothing subsequently. The 
prize-winners each month were determined 
by lot. It is contended that this c/iit fund falls 
within the scope of the ruling in Katnakshi 
Achari v. Appavu Pillai (2) where it was 
laid down that a transaction is not neces¬ 
sarily a lottery within Act V of 1844 because 
some matter is agreed to be decided by 
lot. In that case it was to be determined 
by lot which of the subscribers should be ^ 
entitled to take the whole amount of the ^ 

month's subscriptions. All got their sub- f 

acriptions returned, it was only the loan of £ 
the common fund which was determined by f 
lot. The present case goes much further | ^ 
than this. A lottery not authorised by OoY' • * 
erumentis r.ow illegal by virtue of s. 294-Af ^ 1 
Indian l*enal Cede, and in the present case 
it is clear that in the most favourable evenb f If 




[S5 I. C. ioSS] . NAUPPA PILLAI i’. 

a sul)scnl) 0 r could draw two prizes or l^s. 50 
at the first drawing, i. c., on subscribing 
rupee one. In tlie least favourable event, 
he drew no prize and got his subscription 
back at the end of tlie 50th month. The 
chit fund proceeded for 26 or 27 niontlis 
and the proprietor or stakcdiolder tlien 
stopped the chit, on hearing, it is said, of 
the judgment of Phillips, J., reported as 
Sankiinni V. Ikkora Kutti (1). The present 
suit is to recover back ’ the instalments 
already paid by plaintiff as subscriber to 
the chit. I have no doubt that tlie rhii 
fund under consideration is a lottery or 
distribution of prizes by lot or chance; and 
is, therefore, illegal under the law. 'I'hc 
appellant before us, howevei*, urges that the 
lottery can be and ought to be separat¬ 
ed from the contract to return the subscrip¬ 
tions at the end of the 50th month and 
that as the plaintiff’s subscriptions in the 
hands of the stake-holder have not yet been 
applied to the illegal purpose, they can be 
recovered. That part of the plaintiff’s sub¬ 
scriptions has gone in paying the prize 
winners is clear. Kurtlier plaintiff has 
taken his chance in tlie lottery of drawing 
one or two prizes every month for 20 or 
^ 2 ? months. His name or number lias been 
placed in the lottery for each one of those 
drawings. He has not chanced to draw a 
prize though he has competed for it by 
taking part in the lottery. I do not see, 
therefore, how the two tilings can be kept 
distinct. The plaintiff argues that the 
case falls within the law os to wagers, i. c., 
s. 30, Contract Act, and corresponding to 
fl. 18 of the Gaming Act, 1845 (8 t't 9 
Viet. c. 109). There was some argument 
before us that s. 65, Contract Act, applied to 
this case, lam of opinion that it is wholly 
iuapplicable, the agreement here is not 
discovered to be void nor did the con¬ 
tract become void—it was illegal from the 
beginning. Undor the section of the 
Gaming Act it has been held that the words 
pi'ohibiling the recovery of money which 
shall have been deposited to abide the 
event upon which any wager shall liave 
been made do not prevent the party from 
repudiating the wager at any time either 
before or after the event and before the 
money is actually jjaid over and recovering 
ills own deposit from the stake-holder, cf. 
Hampden y. Walsh (20), where the authority 
OiRastelowy. Jackson (46) is established and 

(46) (1828) 8 B. & C. 221; 2 Man. & By- 209; 6 L. J. 
K- D. 318; 32 U. K. 3G9; 108 15. It. 1020. 
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IkiUiflcw Both caseswere approved 

by tile Privy Council in Trimble v. Hill (22). 
4'lierefore, when money lias been paid under 
an unlawful agreement but nothing else 
done in performance of the latter, the 
money may be recovered back. Tappenden 
V. Rtindall (27; followed in Ledu v. Hira 
JmI Bose (18). The exception engrafted on 
the section of the Gaming Act by this case 
is probaldy confined to cases where the 
agreement is not actually ciiminal or im¬ 
moral. See particularly per Chamlire, J., 
in 'Vtippcndi H v. Randall (27). If this is so, 
the juesent case would appear to be 
outside the benefit of the exception as 
falling within the Criminal Law. Even 
otherwise, the effect of Kearleij v. Thomson 
(29) and Taiflor v. Bowers (28) is that the 
recovery may be made before the illegal 
purpose or any material part of it is 
carried out. Fry, L. J.. at page 747* in 
Kearlcj/ v. Thomson (29) says: “1 hold, 
therefore, that where there lias been a 
partial carrying into effect of an illegal 
purpose in a substantial manner, it is im- 
po.ssible, though tliere remains something 
not performed, that the money paid under 
lhai illegal contract can be recovered back”, 
in this case can it be said here tliat no 
material part of tlie illegal purpose has been 
carried out? I think not. 26 or 27 months 
have elapsed out of the 50 originally con¬ 
templated or more than half the term 
of the lotteiy has run and prizes have been 
awarded by lot every month up to the time 
I he lottery was brought to an end. One has 
little sympathy indeed with the defendant, 
who has enriclied himself at the expense 
of his subscribers but where both plaintiff 
and defendant are in pari delicto, and there 
is no ground here whatever for holding 
that the}’’ are not, potior cst conditio pos¬ 
sidentis and in my opinion the plaintiff is 
not entitled to recover. The civil revision 
petition must, therefore, be dismissed. I 
should like to express my indebtedness for 
the assistance of the able arguments ad¬ 
vanced by the learned Vakils in this case, 
Sivarama Krishna Iyer for the appel¬ 
lant and Mr. Sundaram Iyengar who in the 
absence of the respondent kindly argued 
the case as ayniens cindw. 


This petition coming on again for argu¬ 
ment on the 13th of March 1924 and having 
stood over for consideration till this day, 

the Cour t delivered the following _ 

•Tugc of vl890) 24 Q. B. D.— [EcT] 
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JUDGMENT. 

Krishnan, J. —We have clifTered in our 
opinion as to the result of the revision. The 
question now to be decided is.whether cl. 36 
of the Letters Patent or s. 98 of the C. P. 
C. applies to the case. 

Section 98 in terms applies only to appeals 
under the C. P. C. Section 1*08 makes it 
applicable to second appeals, but there is 
no similar provision making it applicable to 
revision petitions under s. 115, C. P. C. or 
under s. 25 of the Small Cause Courts Act 
or under the Government of India Act. 
Section Ml cannot be relied on for apply¬ 
ing s. 98 to such proceedings, as it refers 
onl 3 ’’ to procedure provided for suits and 
not for appeals as pointed out in the case 
in In re Karri V'enkaiira Patrudu (38). 
Furthermore as pointed out by their Lord- 
ships of the Privy Council in Thakur 
Prasad w Fakir Ullak (41), s. 647 corres¬ 
ponding to the present s. 141 refers to 
matters in the nature of suits such as 
proceedings in Probates, guardinships and 
so forth ; it does not refer to revision 
petitions in the High Court. When the 
High Court acts in revision in a small < ause 
suit, it does not do so under IheC. P. C. but 
under s. 25 of the Provincial Small Cause 
Courts Act and s. 98 cannot be applied to 
it in the absence of a special provision so 
applying it. On the other hand s. 7 of the 
C. P. C. expressly excludes the applicability 
of s. 98 to Small Cause Courts. Section 115 
is also excluded showing thereby that s. 7 
is not confined in its application to Small 
Cause Courts in their original jurisdiction 
when trying suits but applies also to Courts 
exercising revisional powers in small cause 
matters ; s 7 seems to be conclusive to show 
that s. 98 does not apply to small cause 
revisions. 

On the other hand there is no difficulty 
in applying cl. 36 of the Letters Patent 
though it speaks only of original and ap¬ 
pellate jurisdictions. It has been consis¬ 
tently held that the expression “appellate 
jurisdiction" in this clause includes revi¬ 
sional jurisdiction. [See Chappan v Moi~ 
din Kutti (44) and iS7*inti;asd lyenger v. 
Ramaswami Chettiar (47).] This view is 
further supported by the recent amend¬ 
ment of s. 15 of the Letters Patent exclud¬ 
ing judgments in civil revision cases from 
the class of appealable judgments. As 

(47) 29 Ind. Cas. 846; 39 M. 235; 29 M. L. J. 12* IS 

}{. b. T. 46. 
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pointed out by Edge.C. J., in Husaini Begatn 
v. Collector of Muzaffarnagar (30) the 
provision in the Letters Patent must 
be applied to all cases in the Pligh 
Court except those to which s. 575 of the 
old Code, now s. 98, can properly and with¬ 
out straining its language be applied. In 
that case cl. 27 of the Allahabad Letters 
Patent, corresponding to cl. 36 of ours, was 
applied to a case wliere the learned Judges 
dilTered on the question whether sufficient 
cause for excusing delay in filing an 
appeal had been shown or not. Recently 
the Jbivy Council had to consider the 
question whether s. 98, C. P. 0., or the 
Letters Patent applied to an appeal from 
a decree passed on the original side, see 
Bhaidas Shivdas v. Bat Gnlob (31). Their 
Lordships refer toss. 4 and 98, C. P. C.,ar.d 
point out that there is no specific provision 
in s. 98 and that there is a special form 
of procedure wliicli was already prescribed, 
namely, cl. 36 of the Letters Patent and, 
therefore, iindei' s. 4, the former could not 
be treated as controlling the latter. It was 
held in In rc Karri Venkanr.a Patrudu (38) 
already referred to that cl. 36 of the Letters 
Patent applied where two Judges differed in 
a matter under s. 476, Cr. P. C. A similar 
question was again decided by a Full 
pencil of this Court in Bapu v. Bapu (39) 
in the same way, holding that the power 
conferred by s. 195 of the Cr. P. G. was a 
special powei and, therefore, the ease was 
governed by cl. 36 of the Letters Patent. 
Similarly analog}" it may be argued that 
as the exercise of our power under s. 25 
of the Small Cause Courts Act is the 
exercise of a special power, it is not go¬ 
verned by the C. P. C. In an application 
under s. 107 of the Govemment of India 
Act to revise an order under s. 145 of the 

Cr. P. 0., the Calcutta High Court followed 

the ruling in Bapu v. Bapu (39) and held 
that cl. 36 of the Letters Patent applied. 
[See Moiram Bewah v. Nvijan SardtXT 
(36)]. It was also held in Kumar Chandra 
Kiskore Roy v. Basat Ali (37) that in a 
case under s. 115, G. P. C.. cl. 36 ap¬ 
plied and the opinion of the Senior Judge 
prevalied. 

Against all this authority there is an 
expression of opinion in a case in the 
Madras reports that in a small cause ; 
revision in the High Court, s. 575 of the j 
old Code con esponding to the present s. 98 j 
applies by reason of s. 647, now s. 141, and I 
not the Letters Patent;, [see Narayanasayni » 




[85 1. 0. 1925] NAGPPA PILLAI V. AftUKCHALAJI CHETtY. 



Reddi v. Usttru Reddii^O)]. Though that, opin¬ 
ion was given by a Bench of three Judges 
I consider that it was an obiter dictum os 
the Letters Patent Appeal before the learn¬ 
ed Judges was disposed of on the merits 
and nothing turned upon which judgment 
prevailed in the revision petition. The 
point was not discussed by the learned 
Judges possibly because it was a matter of 
no consequence in the appeal. I do not tliinlc 
we are bound by that expression of opinion 
or that there is any necessity to refer the 
matter to the Full Bench again. Tlie 
weight of that opinion is lost by reason of 
the subsequent rulings of this Court ])arti- 
cularly that of the Full Bencli in Bujxi v. 
Bapu (39). I hold, therefore, that cl. 30 aj)- 
plies to the present case and not s. 9S, C. 
P. C. and that our order in the civil revi¬ 
sion petition must be in the terms proposed 
by me. 

Odg^ers, J. —This was a petition under 
s. 25 of the Provincial 8mill Caii.se Co-arts 
Act, which runs as follows;—“'i'lieriigh 
Court, for the purpose of satisfying itself 
that a decree or order made in any ca'^e 
decided by a Court of Small C’au.ses v/as 
according to law, may call for the case and 
pass such order with respect thereto a.s it 
thinks fit.” 

It will be remembered that the suit was 
brought in the Small C’ause Court for the 
recovery of certain sub.scriptions to a chit 
fund. The lower Court dismissed the 
plaintiff s claim on the ground that the (.7 h 7 
fund was a lottery. In this Court my 
learned brother and mj^self differed in opin¬ 
ion. My learned brother held that the 
iHegal element in the lottery could be 
discovered from the legal point in so far 
as it conformed to the ordinary c/i?7 fund 
transactions with which we are all familiar. 

I held on the other hand that the illegality 
tainted the whole transaction and that, 
therefore, the plaintiff could not succeed and 
bis suit should be dismissed. 

Now the question has Ijeen raised whether 
my learned brother’s judgment should pre¬ 
vail under para. 3(5 of the Letters Patent as 
being the opinion of the Senior Judge or 
whether it is open to us to make a reference 
in the matter under s. 93, sub-s. 2, C. P. C. 

It is clear that this is not an appeal, and 
although it is called a revision petilion it 
is doubtful whether it is really of that 
mature. It is a special procedure provided 
by s. 25 of the Provincial Small Cause 
jpourts Act, by which; if so advised, the 


High Court can correct an erroneous order 
passed by the Small Cause Court. Several 
authorities have been cited to us, but I do 
not think it necessary to refer to them 
all. In In rc Karri Venkanna Patrudu 
(38j two learned Judges Abdur Kahim and 
A\Jing, JJ., had diff'erefi on a petition 
under s. 115, C. P. to revise the order 
of a District Muusif who liad committed 
tlie petitioner to a Magistrate on a charge 
of forgery, 'j'he learned Judges of the 
High Court differed. Mr. Justice Abdur 
Kalnm was for setting aside the order 
under s. -17G, Cr. P. C. Mr. Justice Ayling 
saw no reason to interfere. The Court held 
that cl. 3G of the Letter.s Patent applied to 
the case and that s. Ml, C P. C. did not 
make s. 98 applicable to matters of tin's 
kind. That case was, of course, strictly a 
case of revision and the Privy Council has 
held ill Phaidan Shirdas v. Bai Gulab (31) 
that tlictwo lu-ovisions cl. 3G of 1 lie Letters 
Patent and s. 93, sub-.s. (2), (\ P. C., do not 
affect each other. Tlie case before their 
Lordships was a difference of opinion, on 
an m iginal side apj.eal to u Inch ’ch. 

^ il of (’. P. C. has of course no applica¬ 
tion. Put it is (juite obvious from their 
Lordships judgment that there is no 
ground for contending that s. 98, C. P. C., 
bus obviated the provisions of cl. 3(5 of 
the Letters Patent. The case in Bapu v, 
Bapu (39) was a difference of opinion in a 
sanction matter and the Full Bench lield 
that the application to the High (Jourt 
under s. 195, Cr. P. C., was neither an 
appeal nor a revision but a matter of spe¬ 
cial iiroccdure and that, therefore, cl. 3G of 
the Letters Patent would apply on a differ¬ 
ence of opinion. Tliis seems to me to be 
a strong authority for holding that cl. 36 
of the Letters Patent woultl apply to the 
case before us, liecause as pointed out, 
s. 25 of the Small Cause Courts Act is a 
special procedure and in my opinion is 
not a revision. The difficulty in adopting 
this view is caused by a case reported as 
Narayanasauii Reddi v. Gsuru Reddi (40). 

It is not a Full Bench case though it was 
heard by a Bench of tiiree Judges, and it is 
prima facie a case on all fours with the 
pre.sent. There an unsuccessful defendant in 
a Small Cause Court filed a civil revision 
petition to this Court. One learned Judge 
was of the opinion that the case should be 
remanded for disposal while the other held 
that the case was not one in which the 
High Court should interfere. The defeqd- 
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aiil preferred an appeal under cl. 15 of 
the Letters Patent and an objection was 
taken that there was no judgment in the 
strict sense of the term from which an 
appeal could be taken. The Court held 
that there was a judgment and further 
that the case was governed by s. 575 (corres¬ 
ponding to s. 98, 0. P. C.) The learned 
Judges distinguished the case cited to them 
for the appellant [Husani Begam v. Collector 
of Muzaffarnagar (30)] which held cl. 36 of 
the Letters Patent applicable on the ground 
that there had been no hearing of the 
appeal within s. 575 (equivalent to s. 98), 
C. P. C. and that in the case before them 
there was a hearing of the petition by the 
two Judges who differed as to the way the 
petition should be disposed of. The point 
was very summarily dismissed, if one may 
say so with respect, by the Bench in 
Narayanasami Reddi v. Usunt Reddi (40) 
but even so, I was at first inclined to 
thihk that it might be entitled to weigh 
with me in the present case. Even though, 
for the reasons 1 have given I am doubtful 
if Narayanoiovii Reddi v. Usunt Reddi (40) 
cannot be considered good law in face of 
the decision in In re Karri Venkanna 
Patrudti (38), the Privy Council decision in 
Bhaidas Shivdas v. Bai Gidab (31) and more 
especially the inference to be drawn from 
the Full Bench decision of this Court in 
Bapu V. Bapu (39). Under these circum¬ 
stances I was inclined to the view that 
the only satisfactory way to clear up this 
difficulty which, it is obvious, may recur 
at any moment, was to have an authorita¬ 
tive decision by a Full Bench on the point. 
On further consideration, however, I have 
come to the conclusion that this is un¬ 
necessary; the opinion expressed in 
Nargyanasami Reddi v. Usuru Reddi (40) 
is in almost a single line, the point is not 
discussed and further the Judges there 
held they -svere entitled to go into 
the merits which they did and reversed 
. the opinion of Subramania Iyer, J., whose 
judgment, it was contended, prevailed under 
Letters Patent, As pointed out this is 
not a Pull Bench case and is, therefore, 
not technically binding on us. I have al¬ 
ready- given reasons for thinking its opin¬ 
ion unsound. I, therefore^ agree that 
cl. 36’ of the Letters Patent governs this 
c’wCi.and the judgment of my learned 
brothe|r as Senior Judge' must prevail. 

V H* V, 

petition allowed. 

* 


PATNA HIGH COURTi 

Civil Appeal No. 1505 of 1921. 

July 25, 1924. 

Present: Mr. Justice Ross and 
Mr. J ustice Sen. 

Shaikh MAHMUD ALAM— Defendant 

—Appellant 

I'crsus 

NATHU SAHU and otheps—Plaintiffs 

—Respondent.^. 

Appeal, second—Fiading of fact -Allegation in 
}>Unnt not denied specifically in. written statement — 
Record of Rights, entry in- Finding, whether can he 
challe nged. 

^yho^■e an allejfalion in a j.lainl is not speciliealJy 
denied in llie written stateinejit and is supported by 
an entry in the Ueconl of Rights and by the plaintiff's 
own statement, a finding in suj)port of such allegation 
cannot be said to I)c based on no evidence and cannot, 
therefore, be challenged in second appeal. 

Appeal from a decision of the District 
Judge, Darbhanga, dated the 29th August 
1921, reversing that of the Munsif, Madhu- 
bani, dated the 14th May 1921. 

Mr. Muhammad Hasan Jan, for the Appel¬ 
lant. 

Mr. Janak Kishorc, for the Respondents. 

JUDGMENT. 

R0SS9 J. —The only ground urged in 
support of this appeal is that there is no 
evidence to justify the finding of the learned 
District Judge that the plaintiffs’ family 
were settled raiyats of the village from a 
very long time. In para. 2 of the plaint 
it was alleged that for a long time the 
plaintiffs’ ancestor was and after him the 
plaintiffs had been kasktkars of a large area 
of land in Mouza Khanna, and further in 
para. 4 that the plaintiffs and their ancestors 
were kaimi settled raiyats of Mouza 
Khanna and they and their ancestors had 
acquired occupancy right in the disputed 
land and in the suiwey khatian they had 
been recorded as kaimi 7'aiyat3. In the 
written statement there was no specific 
denial of these allegations. There was only 
the general plea that the defendant did 
not admit any of the plaintiffs’ allegations 
except those that were admitted by him in 
his written statement. Besides the plea¬ 
dings there is the entry in the Record of 
Rights which shows that the father of 
plaintiff No. 2 was recorded as a kaihii 
raiyat’m respect of the land in suit. And 
further the plaintiff stated in his evidence 
that he had other old ancestral kasht land. 

It seems to me that the learned District 
Judge was entitled to hold that the plaint¬ 
iffs’ family were settled raiyats of the 
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village and that it cannot be fairly said 
that this finding rests on no evidence. 
Therefore, there is no point of law in this 
appeal which must be dismissed with costs. 
Sen, J.—I agree. 

z. K. Appeal dismissed. 


Mr. .1. Kvislinasu'ami J yei\ 

Vakils. 

Messrs. Nugott Grant and Sidney Smith 
for the Advocates. 

This Original Side Appeal came on for 
hearing on the 7th and 11th August 11121, 
and the case having stood over for con¬ 
sideration till this day, the Court delivered 
the following 


MADRAS HIGH COURT. 

FULL BENCH. 

Original Side Appeal No. C of 1924. 

August 2G, 1924. 

Present: —Mr. Charles Gordon Spencer, 
Officiating Chief Justice, Mr. Justice 
Devadoss and Mr. Justice Srinivasa 

Ayyangar. 

In the matter of aji application of G. 

KRIHSNASWAMI AYYAH, 

High Court Vakil. 

Insolvency Act, 181,8, (ll ct U Vic. C.21}, s. 3 
—Presidency Towns Insolvency Act (III of 1009), 
s. 123—Legal Practitioners Act (XVIII of 1879), s. 4— 
High Courts Act, 1861. (2!, 25 Vic. C. 101,), s. 15 - 

Vakils, whether entitled to audience in Presidency 
Insolvency Court—Insolvency Couj't, whether aubordi^ 
natt to High Court. 

Vakils have no right of audience in the Insolvency 
Court at the Presidency Town of Madras, [p. 102{J, 
col.^ J.l 

The effect of section 121 of the Presidency Towns 
Insolvency Act is, that if ^'Hkils had the right of audi¬ 
ence in the Insolvency Court before 190U it was not 
taken away from them ; but if they had not such a 
right previously it was not conferred on them, 
[p. 1026, col. 2.] 

The mere fact that appeals lie from the decision of 
the Presiding Judge of the Insolvency Court to the 
High Court and the fact that s. 15 of the High Courts 
Act invests the High Co\irt with the i)ower of superin¬ 
tendence over all Courts which are subject to its appel¬ 
late jurisdiction, does not make the Insolvency Court 
subordinate to the High Court. Rule L'l of t’h. Ill 
^ the Appellate Side Rules of the Madras High 
Court, which states tlmt Advocates, Vakils and Attor¬ 
neys of the High Court are entitled to practise in any 
of the Courts subordinate to the High Court has, 
therefore, no application to the Insolvency Court. 
[P. 1027, col. l.J 

Ssetion 4 of the Legal Practitioners Act was no> in¬ 
tended to override the special provisions relating to 
uisolvency in the Presidenev towns. !p. 1027, col. 2; 
[p. 1028. C.01. 2.] 

Case-law discussed. 

Appeal from the judgment of Mr. Justice 
Waller, dated the 15th January 1924, ou 
the application of Mr. G. Krishnaswami 
Ayyar, a Vakil of the High Court, claim- 
a right of audience in the Insolvency 
Court on behalf of Chakrapani Achari, the 
detaining creditor in Insolvency Petition 

Na 392 of X923. 

Mr. G. Kiiehnasioami lyer^ in person, 

69 


JUDGMENT. 

Spencer, Offg. C. J. —The question 
that comes up for our decision in appeal 
is whetlier Vakils liave a right of audience 
ill the Insolvency Court at the Presidency 
Town of Madras. We have heard full 
arguments from Mr. G. Krishnaswami 
Ayyar, and Mr. A. Krishnaswami Ayyar, on. 
behalf of the Vakils and from Mr. Grant 
and Mr, Sidney Smith, for the Advocates. 
The whole question has been dealt with in 
their arguments exhaustively and in every 
aspect. 

Vakils appear and plead on the Original 
Side of the High Court at Madras, not¬ 
withstanding that the Charter of 1800 au¬ 
thorized only three classes of practitioners, 
namely, (1) bona fide practitioners of the 
law in the old Court of the Recorder, which 
was thereby abolished; (2) Barristers-at-Law 
in England or Ireland ; and (5) Attorneys 
or Solicitors admitted in one of the Courts 
at Westminster or otherwise capable of 
acting as well in the character of Advo¬ 
cates as of Attorneys, and tlie Charier 
went on to “declare that no other person 
or persons whatsoever shall be allowed to 
appear and plead, or act in the said Su¬ 
preme Court of Judicature at Madras for 
and on behalf of suchsuitors or any of them;” 
notwithstanding also that, in 1879, the 
Legal Practitioners Act provided in s. 4 that 
no Vakil should be allowed to practise under 
that section before any Judge of the High 
Court exercising Original Jurisdiction in a 
Presidency Town. 

To this day, in the High Courts of Cal¬ 
cutta and Bombay, Vakils have no right 
to practise on the Original Side. How 
Vakils obtained a footing on the Original 
Side of the Madras High Court is a matter 
of history, which is set out in In the matter 
of the petition of Attorneys (1) and A/am- 
herumal Chetty v. ]SJ arasimhacharx (2). 

(1) 1 M. 24; 11 Mad. Jur. 92; 1 Ind. Dec. (n. s.) 

“(2) .17 Ir.d. Cm. 099; 31 M. L. J. 698; (1916) 2 M, -W. 

If. 539. 
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I do not propose to deal in detail with 
the history of the Original Side. It is 
Bufhcient to state that els. 7, 8 and 9 of 
the Letters Patent of 1862 empowered the 
High Court to enrol so many Advocates to 
appear and plead, so many Vakils to appear, 
plead and act, and so many Attorneys to 
appear and act, as the Court deemed fit, 
■while cl. 9 of the amended Letters Patent 
of 1865 empowered the High Court to enrol 
such and so many Advocates, Vakils and 
Attorneys as the Court deemed fit, and 
described the functions of each class of 
practitioners collectively without the use of 
the word “respectively”; that, in the rules 
made on August 28, 1863, under the first 
Letters Patent, r. 8 runs thus; “Vakils 
shall not appear, plead and act for any 
suit or in this Court in any matter of ordin¬ 
ary original jurisdiction, civil or criminal 
or in any matter of appeal from any case 
of ordinary civil jurisdiction or upon re¬ 
view of any criminal case under cl. 25 of 
the Letters Patent,” hut rr. 1, 2, and 3 
made on the 1st of October 1863 recognized 
the right of Vakils to practise on the 
Original Side ; and that rr. 4 and 5 made 
on July 5, 1866, under the amended Letters 
Patent of 1865 permitted Vakils admitted 
■under the rules of October 1863 to appear, 
plead and act for the suitors in all matters 
over, which the Court had any jurisdic¬ 
tion. In In the matter of the petition of 
Attorneys (1) it was held in 1875 by a Full 
Bench that these rules were Avithin the 
powers of the High Court ; and when the 
matter.came upagainin 1916 Ooutts-Trotter. 
J. in NamheynimaX Chetty v. Nai'asimka- 
chart (2) felt bound to follow the earlier 
decision. Rule 533 of the Original Side 
Rules declares that “a Vakil may appear, 
plead and act upon all proceedings, whether 
in Court or in Chambers.” There is no 
inentipn of the Insolvency Court in any 
of these rules. In fact historically there 
is no reason to treat the Insolvency 

Court as a part or. branch of the Original 
Side. 

In 1828 Courts, Avere established for the 
relief of. insbivent debtors in the East 
by the Statute 9, Geo. IV, Oh. 73 
The Injsplyency Court was from those early 
days A separate Court, and the Indian InsoL 
v^npy Act 11 & 12 of Vic. Ch. 21. 
eaheted “ui 1848 by s. 3 that a' Court for 
^^lelii^^l^ofrlEaolyent Debtors should be 

held oach^a month in Calcutta and so often 


as might be necessary within the towns of 
Madras and Bombay and be presided OA’er 
by a Judge of the Supreme Court, and it 
declared that every Advocate and Attorney 
of the Supreme Courts at Calcutta, Madras 
and Bombay should be entitled to practise 
in the AA’ay of his profession in the said. 
Courts and that no other persons should 
practise as Advocates or Attorneys in the 
said Courts. This section remained in force 
until it Avas repealed in 1909 upon the 
passing of the Presidency ToAvns Insolvency 
Act HI of 1909, When High Courts were 
established at Calcutta, Madras, and, Bom¬ 
bay in 1861, the Indian High Courts Act 
24 & 25 Vic. Ch. 104 made the pro¬ 
visions of the Indian Insolvency Act Avhich 
referred to the Supreme Courts of Bengal, 
Madras and Bombay and to the Judges of 
those Courts, applicable under s. 11 the 
High Courts of those places so far as the 
provisions AA'ere consistent with that Act and 
AA'ith the Letters Patent. 

Section 121 of the Presidency TownsInspL 
vency Act states, “Nothing in this Aqt* 
or in any transfer of jurisdiction effected 
thereby,^ shall take away or affect any 
right of audience that any person may 
had immediately before the commencemeiit 
of this Act, or shall be deemed to confer 
such right in insolvency matters on any 
person who had not a right of, 
before the Courts for the relief of In^oL 
vent Debtors.” The effect of this section 
is that, if Vakils had the right of audi^^nce 
in the Insolvency Courts before 1909, it was 
not taken away from them ; but if: they had 
not such a right previously, it was not con¬ 
ferred on them. 

No rules have been framed either beforn 
or since the passing of that Act permit¬ 
ting Vakils to appear in insolvency pro¬ 
ceedings before a Judge of the High Courts 
The rules made on December. 2&d> 18^8, 
for regulating the proceedings in the Court 
for the relief of Insolvent debtors. epeafc 
only of the Attorney of every prisoner rep¬ 
resenting. him in the said Court. The 
Insolvency Rules of 1910 in O. XV speidc 
only of Attorneys and Advocates represent¬ 
ing Insolvents in the Insolvency Cour^ 
Section 9 of the Indian High Courts 
of 1861 confers on the High Court jurisdi^ 
tion in all civil, criminal, admiral^- ajad 
vice-admiralty, testamentary, intest^.aw 
matrizqpnial mattere, butis eileat W 
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Subject of insolvency. Clause 18 of the 
Letters Patent of 1865 refers to the Court 
for the relief of Insolvent Debtors as a 
Court governed by its own laws and held 
before one of the Judges of the High Court. 
In para. 13 of the Secretary of State’s 
letter, dated 14th May 18S2, that accom¬ 
panied the Letters Patent, .the omission to 
reserve the right of pleading in the Insol¬ 
vent Court after the issue of the Charter 
to Attorneys of the Supreme Court is ex¬ 
plained as due to the fact that the Insol¬ 
vent Court was a separate tribunal, not 
affected by the Act authorizing the Letters 
Patent. In conclusion, it is stated (The 
Insolvent Court) “will continue a separate 
Court, though for the future presided over 
by a Judge of the High Court. The Attor¬ 
neys, therefore, will, as heretofore, practise 
in accordance with the rules of the Insolvent 
Court itself." 


Although the Court for the relief of insol¬ 
vent Debtors was always treated as a 
sep'arate Court presided over by one of the 
Judges of the Supreme Court or High 
Court, as the case might be, the fact that 
appeals lie from the decision of the Pre- 
•iding Judge to the High Court, and the 
fact that s. 15 of the High Courts Act 
invests the High Coiirt with the power of 
superintendence over all Courts which are 
subject to its Appellate Jurisdiction do not 
necessarily make it a subordinate Court 
any more than the Original Side Court 


or an Admission Court, from which appeals 
lie under the Letters Patent against the 
decision of a Single Judge, can be des¬ 
cribed as subordinate to the rest of the 
High Court. Rule 13 of the Appellate Side 
Rules, Ch. Ill, which states that Advo¬ 
cates, Vakils, and Attorneys of the High 
Court are entitled to practise in any of the 
Courts subordinate to the High Court has, 
therefore, no application. 

For-the Vakils, rMiance was placed on 
8i-4 of the Legal Practitioners Act. This 
dbclares that any person entered as an 
Advocate or Vakil on the roll of any High 
Court who ordinarily practises in that Court 
oj in s6m‘e Court subordinate thereto shall 
notwithstanding anything herein contained, 
bS'eUtitledj as such, to practise in any 
^hrt Jh’ British India other than a High 
^urt on whose roll he is not entered, or, 
^fch. tlie permission of the Court, in any 
High Court on whose roll he is not entered. 
Although th^' Act was passed in 1879, it 
did not purport to expressly repeal s. 3 of 


the Indian Insolvency Act. fNo doubt, 
under cl. 44 of the Letters Patent of 18G5, 
the provisions of the Letters Patent were 
made subject to the law making powers of 
the Governor-General in Council, but, I 
should hesitate to imply tliat an earlier Act 
is repealed by implication by a later Act 
without more express words to that effect. 
In Volume XXVIl, Halsbury’s Laws of Eng¬ 
land, page 197, we find tlie principles 
laid down, that a Statute may be repealed 
by implication (1) if its provisions are 
wholly incompatible with the subsequent 
Statute or (2) if the two, standing together, 
will lead to wholly absurd consequences or 
(3) if the entire subject-matter of the first 
is taken away by the second. Now, s. 4 
of the Legal Practitioners Act is not wliolly 
incompatible with the provisions of the 
Indian Insolvency Act or of the Presidency 
Towns Insolvency Act. It merely provides 
that a person entered on the rolls of a High 
Court, who ordinarily practises in that 
Court or in some Court subordinate to it, 
may practise, as such, in any High Court 
where he is not enrolled if -he gets the 
permission of that Court, or without such 
permission he may practise in any other 
Court in British India but a High Court, 

The words “as such" denote that his 
claim to practise must be in his capacity 
as an enrolled Vakil ordinarily practising 
in the Court where he is enrolled. As there 
are no rules made by the Madras Court for 
the practice of Vakils in the Insolvency 
Court, such practice is not a feature of 
their ordinary practice, and, therefore, they 
cannot claim a right to practise, as such, in 
any other Court. For instance a Madras High. 
Court Vakil could not legitimately claim 
to be heard in the Insolvency Court of 
Bombay, because he does not ordinarily 
practise in the Insolvency Court of Madras, 
nor could a Vakil demand to be allowed 
to practise as an Advocate in a Court on 
whose rolls he is not entered. By this sec¬ 
tion Advocates and Vakils who wish to prac¬ 
tise outside the High Court in which they 
are enrolled are placed on the same foot 
ing as regards obtaining permission of 
the High Court where they wish to prac¬ 
tise when they are not on the roll of that 
Court. 

On the principle of gen'eralia specialihu^ 
non derogant I think that s. 4 of the Legal 
Practitioners Act was pot intended to over; 
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ride the special provisions relating to insol- 
vencj’ in the Presiclenc.y Towns. 

Mr. G. Krishnaswami Ayyar atone time 
6 ng.;esied tliat the word "Advocate’* in the 
li.diaii Insolvency Act might Ijc under¬ 
stood in its wider significance of one who 
pleads tlie cause of another ; but it is clear 
from the Charter Act that it was meant to 
include only those Barristers who had been 
enrolled as Advocates in the Courts at Cal¬ 
cutta, Madras and . Bombay, resjiectively, 
and those who had been practitioners in (he 
Recorders Court, if any such were still alive 
in 18-18. 

I have come to the conclusion that the 
order of Waller, J., refusing to allow Vakils 
to appear and plead in the Insolvency 
Court is correct. The appeal will be dis¬ 
missed but without costs. 

D 6 va,closs 9 —This is an appeal from 
the order of Waller, J., upholding the ac¬ 
tion of the Deputy Registrar, Original Side 
who returned a Vakalat filed in Insolvency 
Petition Xo. 39J of 1923 by Mr. G. Krishna- 
swanii Ayyar on the ground that a Vakil 
had no right of audience in the Insolvency 
Court. Mr. G. Krishnaswami Avyar has 
preferred this appeal and the Vakils’ Associ¬ 
ation, Madras, supports it. The Bar Associa¬ 
tion and the Attorneys’ Association, Madras 
oppose the appeal. The appellant’s con¬ 
tention IS that a Vakil has a right of auui- 
encein the Insolvency Court. The ar^-u- 
ments advanced on behalf of the appellant 

may be summarised under the followintr 
heads :— ^ 


( 1 ) The Vakils had a right of audience in 
the bupreme Court, Madras, and are there¬ 
fore, included in the class of practi’tioners 
mentioned in s. 3 of 11 & 12 Vir- pi, -i, 

( 2 ) liven if they had not the ’iiglit of 
audience in the Supreme Court, afl?r the 
establishment of the High Court thev were 
given by the High Courts Act and the 
Letters Patent the right of audience on 
the Original Side, and s. 3 of 11 a- 
12 Vic., Ch 21, should be read as apply- 

mg to all the practitioners of the Hiirh 
Court. 

AdSS. 

(4j The Insolvency Court being a Conri 
subordinate to the High Court a Vakil j 
»nght of audience in that Coxxn ^ 
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s. ;1 of the Legal Practitioners Act. Even 
if it was not a subordinate Court, the 
Court for the relief of Insolvent Debtors 
having been a Court in British India, 
the \ akils had a right of audience in that 
Court. 

(5) The Court for the relief of Insolvent 
Debtors having been abolished and the 
insolvency jurisdiction having been vested 
in tlie High Court by the passing of the 
Presidency Towns Insolvency Act, a Vakil 
of the High Court has the right of audience 
when Hie High Court exercises insolvency 
jurisdiction. 

((>) Granting that the High Court has 
power to frame rules prohibiting Vakils 
from appearing in insolvency cases, no such 
rule having been framed, a Vakil’s right of 

audience on all sides of the High Court 
subsists. 

The question involved in this appeal is 
the right of audience of a Vakil before a 
Judge exercising original insolvency juris¬ 
diction and before the Deputy Registrar, 
Original Side, who is empowered under 
the rules to hear and determine certain 
matters. The question whether a Vakil is 
entitled to appear in appeals from orders 
judgments of the Judge exercising 
Original Insolvency Jurisdiclion was settled 
80 for back as 1858 in favour of the Vakils. 

10 of 1888 a Bench of 
the Pligh Court held that a Vakil was entitled 
to appear in an appeal from an order of 
the Insolvency Commissioner. In this 
appeal we are, therefore, concerned with the 
nght of the Vakil to appear in what 1 may 

call, lor brevity’s sake, original insolvency 
cases. 

In order to determine whether a Vakil 
bad the right of audience in the Supreme 
Court, it is necessary to see what class of 
practitioners were allowed to practise before 
the Supreme Court. A Mayor’s Court was 
established in Madras in 1753. It was 

^perseded by the establishment of the 
Recorder’s Court in 1728. The Supreme 
Court of Madras was established by a Royal 
Charter in 1800 by virtue of the Govern¬ 
ment of India Act of IfcCO. The LeUera 
Patent of that year contained the following 
provision as regards the practitioners of 
that Court: They “authorized and empower¬ 
ed the Supreme Coui-t of Judicature to 
approve, admit and enrol such and so many 
persons being bo7ja fide practitioners of the 
the said Court of the Recorder at 
Madras at the time of the publication of 
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la our Charter at Madras or having been 
admitted Barrister-at-Law in Jingland or 
Ireland or having been admitted Attorneys 
or Solicitors in one of our Courts at West- 
nainster or being otherwise capable aoi*ord- 

rules and qualifications as the 
said Court shall for that purpose make and 
d^lare, to act as well in the character of 
Advocates as of Attorne 3 *s in the said 
Court. And we do declare that no other 
person or persons whatsoever shall be allow¬ 
ed to appear and plead or act in the said 
oupreme Court of Judicature at Madras for 
behalf of such suitors or an}’ of 
them.” The persons permitted to practise 
before the Supreme Court under the Letters 
Patent were. 

(1) Persons being bona fide practitioners 
of the law in the Court of the Recorder 
at Madras; 

(2) Barristers-at-Law in England or Ire¬ 
land; 

(3) Attorneys or Solicitors in one of the 
Courts at Westminster; 

(4) Being otherwise capable according 
^ such rules and qualifications as the said 
Court shall for that purpose make and 
declare to act as well in the character of 
Advocates as of Attorenys in the said Court. 
It is contended that the 4th class con tern plat¬ 
ed in the Letters Patent were Vakils. What 
the clause means is, person.s otherwise 
capable according to such qualifications as 
the Court shall for the purpose make and 
declare, may be admitted to practise as 
Advocates or Attorne}’^. It was never 
intended by that clause that there was a 
class of practitioners who had the right 
to appear, plead and act. Such a practi-. 
^oner was unknown to the Courts in 
England and to the Mayor’* Court as well 
^ the Recorder’s Court at Madras. The 
oupreme Court was established on the 
Jiodelof the King’s Bench Court as is clear 

the High Courts Act of 1800, 39 
40 Oeo.lll, Ch. 79. The Letters Patent 
establishing the Supreme Court of Judica¬ 
ture at Madras, dated 26th December 1600, 
states the Court was to have “such jiiris- 
mction and authority as our justices of our 
Aing’s Bench Court have and may lawfully 
within that part of Great Britain 
called . England as far as circumstances 
permit.” The King’s Bench Court 
Knew of no class of practitioners who could 
Kppear, plead and act. An Attorney appears 
^cts, and an Advocate appears and 
pleads and their privileges and functions 
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as well as their disabilities are well defined, 
it would be doing violence to language to 
construe the words of the Letters Patent 
as intiotiucing a class of practitit>ni'es un¬ 
known to the framers of ijie Act. Tliat 
the Siijn-eme Court reroginzed no class of 
])iactitioners as Vakils is clear from tlio 
rules of the Supreme Court now available. 
Cnder the rules in force .so late as 1849, 
only Attorneys, Solicitors and proctors were' 
recognized as persons who could act in that 
Court. There is no evidence that a Vakil 
was ever allowed to practi.se l)efore the 
Suprejue Coinl. This cii'cumstance may 
be taken to be some indication of what 
was meant by the Letters Patent and what 
the Judges and Practitioners understood 
them to mean. The Letters Patent em¬ 
powered tlie fSupreme Court to enrol persons 
j)roper]y qnalilied accoi’ding to its rules 
as Advocates or Attorneys and did not 
empower it to enrol persons who as practi¬ 
tioners had the right to api)enr, plead and 
act. Tlie clause “we do declare that 
no other person or persons whatsoever 
shall he allowed to appear and plead 
or act in the .said Supreme Court of 
Judicature at Madras for and’ on behalf of 
such suitors or any of them” is very 
emphatic. The Letters Patent did not give 
a wide discretion to the Supreme Court 
but empowered it to enrol duly qualified 
persons as Advocates or Attorne 3 ’s whose 
functions, privileges and disabilities were 
well known to the framers of the Supreme 
Courts Act of 1800. That their Lordships 
of the Privy Council attach gi-eat importance 
to the negative clause of the Letters 
Patent in construing tlie wliole clause is 
clear from the case reported in Morgan v. 
Leech f3). In the light of tiiis decision it 
cannot be reasonably contended that tlie 
4th class contemplated by the Letters Patent 
were the Vakils. 

Seeond point .—Before the Crown took 
over the Government of India, the Supreme 
Court or the King’s Court exercised jurisdic¬ 
tion within the limits of the Madras city, 
and the East India Company's Courts 
called Sudder Adalat and Fauzdari Adalat 
exercised appellate jurisdiction, civil and 
criminal, over tlie territories of the East 
India Company in the Presidency of Madra*. 
After the Crown took over the Government 
of India, the Courts continued to exercise 
their several functions till the passing of 

(3) 2 M. I. A. 428; 3 Moo. P. C. 368; 1 Sar. P. C. J. 2; 

18 E. R. 362; 13 E. R- HD. 
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the Indian High Courts Act of 1861, 24 & 
25 Vic., Ch. 104. It empowered the CroAvii 
to establish High Courts of Judicature in 
Bengal, Madras and Bombay. By s. 8 of 
the Act the Supreme Court of Madras 
and the Sudder Adalatand Fauzdari Adalat 
of this Presidency were abolished upon the 
establishment of the High Court. Clause 7 of 
the Letters Patent of 1861 authorized and 
empowered the High Court to approve^ 
admit and enrol such and so many Advocates 
as to the said High Court should seem 
meet. Clause 8 authorized and empower¬ 
ed the High Court to approve, admit and 
enrol such and so many Vakils as the High 
Court should deem fit. Clause 9 relates to 
Attorneys. Clause 10 empowered the High 
Court to make rules for the qualification 
and admission of Advocates, Vakils and 
Attorneys. The High Court was given Civil 
and Criminal Appellate Jurisdiction and 
E.xtraordinary Original Jurisdiction over 
the presidency, and Ordinary Original Civil 
and Criminal Jurisdiction wuthin such local 
limits as may be declared by law or regula¬ 
tion of the Governor in Council. Rule 7 
of the High Court Rules, dated 28th August 
1862. allowed Vakils to appear, plead and 

act in all matters of Appellate Jurisdiction 

Civil or Criminal, and in the matters of 
Extraordinary Original Civil Jurisdiction, 
under s. 13 of the Letters Patent. It is clear 
from the rules that Vakils had no right of 
audience on the Original Side of the High 
Court whether it exercised Civil or Criminal 
Jurisdiction and also in appeals from orders, 
judgments and decrees passed in the 

exercise of Original Jurisdiction. For the 
first time in 1863 it appears from the rules 
of the High Court, dated 1st October 1863, 
that some Vakils were permitted to practise 
on the Original Side. A few Vakils were 
enrolled a's Vakils on the Original Side 
and a separate toll was maintained for 
that purpose. Rule 2 relating to 
remuneration and practice of the Vakils 
on the Original Side of the High Court 
was framed on the 1st October 1863. In 
1865 Amended Letters Patent were issued 
Clause 9 of the Letters Patent empower 
the High Court to enrol Advocates, Vakils 
and Attorneys. Fresh rules and’ orders 
relating to Advocates, Vakils and Attorneys 
and the taxation for allowance of costs were 
framed by the High Court and were pub¬ 
lished on 5th July 1866. The rules of 1863 
were to be read as part of the rules so far aq 

the q.ualifieatioa and admission of Advocates 
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Vakils and Attorneys were concerned. ThjS 
rules recognized a Vakil as a pragpition^f 
on the Original Side. In 1874 the Attorneys 
objected to Vakils practising on the Original 
Side on the ground that the rules perrailting 
them to paractise were ultra vires. But a 
Full Bench of the High Court held that 
the rules were intra vires. Vide Iv, 
matter of the petition of the Attorneyi's (1)* 
It is neither desirable nor ' e^p^djent 
to question the correctness of the decisihhi 
It was not challenged till quite recently aild 
vested interests have been created ahd on 
the principle that what has been once settled 
should not be lightly upset it is not propef 
to question the soundness of the decitfion. 

The right to appear on the Original Sido 
did not ipso facto give the Vakil a right 
to appear in the Court for the relief of 
Insolvent Debtors. The Letters Patent did 
not give insolvency jurisdiction to the High 
Court. The Court for the relief of 
vent Debtors was first established by an Act 
of Parliament, 9 Geo. IV, Ch. 73, and th? 
Act was extended from time' <6 tiine. 
In 1848, 11 & 12 Vic., Chi 21, ^as parsed 
wherein it was enacted that “the Court 
for the relief of Insolvent Debtors was 
to be holden by any ' Judge/ of the 
Supreme Court oi Judicature in Calcutta 
and within the towns of Madras and 
and ‘every Advocate’ and Atlorney of the 
said Supreme Courts Calcutta, ht^drAs 
and Bombay respectively shall be entitled 
to practise in the way of liis profession in 
the Court for the relief of Insolvent Debtorf 
of that Presidency and ho othef per^h? 
shall practise as Advocates or 'Attorneys 
in the said Court for the relief of 
Debtors.” This section did not allow Vakira 
to practise before the Court 'for thO reh^." 
of Insolvent Debtors. 

Third point .—It is next argued that 
the class of practitioners mentioned in, S. ’ 
of 11 &12 Vic., Ch. 21, ceased to exist When 
the Supreme Court was abolished ahd the^, 
could not have been Advocates and Attor¬ 
neys of the Supreme Cdurt'when ihere was 
no such Court and, therefore, the word “Ad¬ 
vocate” could only apply to one who exerc?®" 
ed the profession of an Advocate, and a 
Vakil being one who exer'cised the profe^ 
Sion of an A-dvocate became entitled to 
appear before the Court for th® • 

Insolvent Debtors. Sections of 11 
CiV 21, recognized only Advocates 
Attorneys, When the Supreme Court cea^ | 
ed to exist the Advocates and Attorneys o* 
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that Court became Advocates and Attor¬ 
neys of the High Court in its Original Civil 
and Criminal Jurisdiction, and special pro¬ 
vision was made by r. 4 of tlie rules, dated 
SSth August 1863, for their being enrolled 
as Vakils on the Appellate Side of the High 
Court. The Rules of 1832 did make a 
in irked distinction between the Original 
and the Appellate Sides of the High Court. 
The Advocates and Attorneys of theSupreme 
Court became Advocates and Attorneys of 
the High Court. Their qualifications, rights 
and privilges as well as their disabilities 
remained the same. Though the Supreme 
Court was abolished, all its functions, 
powers and privileges were transferred to 
the High Court by s. 10 of the High Courts 
Act of 1861. This section was repealed bv 28 
& 29 Vic.. Ch. 15. s. 2. Section 11 of the 
High CeUrts Act of 1861 made applicable to 
the High Court and the *1 udges thereof all 
the provisions then in force of Acts of Parlia¬ 
ment, or of any orders of Her ilajesty in 
Council, or of any Acts of the Legislature 
of India, etc. What was applicable to the 
Supreme Court by virtue of s. 3 and other 
provisions of 11 & 12 Vic., Ch. 21, became 
applicable to the High Courtand the Judges 
thereof. Clause 18 of the Letters Patent 
makes it clear that the law and practice of 
the Court for the relief of Insolvent Debtors 
was not to be changed by the abolition of 
the Supreme Court and by the establish¬ 
ment of the High Court but was to be con¬ 
tinued as it was before 1861. Clause 18 is 
in these terms;—“And we do further ordain 
that the Court for the relief of Insolvent 
Debtors at Madras shall be held before 
one of the Judges of the said High Court 
of Judicature at Madras, and the said High 
Court and any such Judge thereof shall 
have and exercise within the Presidency of 
Madras, such powers and authorities with 
respect to original and appellate jurisdic¬ 
tion and otherwise as are constituted by the 
laws relating to Insolvent Debtors in India. 
The portion of the clause “such powers 
ahd authorities with respect to original and 
appellate jurisdiction and otherwise as are 
consituted by the laws relating tolnsolvent 
Debtors in India” leves no room for doubt 
that the old order of things was to con¬ 
tinue. The Chief Justice of the High Court 
deputed one of the Judges to preside over 
the Court for the relief of Insolvent Debtors, 
and he was known as the Commisssoner in 
Insolvency. That Court was governed by 
the laws relating to the Insolvent Debtors 


in India. With regard to the practitioners, 
s. 3 of 11 & 12 Vic., Ch. 21, was in force. 
Before 1861 only A<lvorates and Attorneys 
practised liefore the Court for the relief of 
Insolvent Debtors, and after 1861 the same 
practitioners continued to practise and s. 3 
did not permit any other person to practise 
before it. 

The contention that Advocates and Attorn¬ 
eys ceased to exist wlien theSupreme Court 
was abolished and, therefore, the Advocates 
and Attorneys of the High Court had no 
right of audience in the Court for the relief 
of Insolvent Debtors is not worth serious 
consideration in tlie light of cl. 18. 

The extreme contention that a Vakil is an 
Advocate and, therefore, lie is entitled to 
practise in the Insolvency Court overlooks 
plain facta. Advocates are a distinct 
class with qualifications, rights and 
privileges and disabilities of their own. 
They are enrolled as a di.stinct class 
as Advocates, whereas Vakils do not pos¬ 
sess the same qualifications and are not 
subject to the same di.sabilities. A Vakil, 
therefore, cannot come within the term “Ad¬ 
vocate" as used in the High Courts Act, in 
the Letters Patent and in s. 3 of ll& 12 
Vic.,Ch. 21. It is unnecessary to consider 
this contention further. 

The Court for the relief of Insolvent 

Debtors was not a part of tlie High Court 
hut a distinct Court and any practitioner 
of the High Court was not as such entitled 
to a right of audience unless he fulfilled 
the conditions laid down in s. 3 of 11 <& 
12Vic.. Ch. 21. 

Fourth point.—'The Court for th^ 
relief of Insolvent Debtors was a Court 
subordinate to the High Court and under 
s. 4 of the Legal Practitioners Act a Vakil 
was entitled to appear in that Court." 

It is argued that the Court for the relief 
of Insolvent Debtors was a Court subordi¬ 
nate to the High Court because the High 
Court was empowered to make rules for 
that Court and was authorized to call for 
reports and hear appeals from' it. There 
is no warrant for saying that the Court for 
the relief of In.solvent Debtors wds a'Court 
subordinate to the High Court. The Ori^gi- 

nal Side of the High Court is presided 

over by one or more Judges of the High 
Court It can by no means be said to be 
a Court subordinate to the High Court 
The HiHi Court frames rules for the con¬ 
duct of business on the Original Side and 
bears appeals from the orders and decrees 
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passed on that side. The Original Side of 
tiie lligli Court is a part of it and not a 
subordinate Court. The Court for the relief 
A Insolvent Delators was a distinct and 
sepuale Court eslal-lished by an Act of 
Pailiainent and was pjesided over by one 
of the- Judgesof the Supreme Court,Madras, 
and after the High Court was established, 
by one of the Judges of the High Court; 
and appeals from orders and judgments in 
insolvency cases lay to the Supreme Court 
during its existence and thereafter to the 
High Court. This circumstance did not make 
the Court for the relief of Insolvent Debtors 
a Court subordinate to the High Court 
within the meaning of s. 4 of the Legal 
Practitioners Act. 

It is next urged that even if the Court 
for the relief of Insolvent Debtors was not 
a Court subordinate to the High Court s. 4 
of the Legal Practitioners Act authorized 
a Vakil to parclise in all the Courts in 
British India except a High Court on Ihe 
roll of which he was not entered, and the 
Court for the relief of Insolvent Debtors 
being a Court in British India a Vakil was 
entitled to practise before it. . If this con¬ 
tention is to be upheld an Attorney on the 
roll of the Madras High Court would he 
entitled to practise in the Court for Ihe 
relief of Insolvent Debtors in Bombay or 
Calcutta. 

Great reliance is placed upon the words 
*‘and all" used in s. 4. The same words 
are used in s. 5 which relates to Attorneys 
From the use of these two words it cannot 
he said that the Legislature intended to 
repeal s. 3 of 11 A 12 Vic., Ch. 2J. When 
the High Court of Bengal, Bombay and 

Madras had not insolvency jurisdiction ova 

High Courts, it would be imputing absur¬ 
dity to the Indian Legislature to say that it 
intended that a Vakil on the roll of the 
High Court should have the right to 
practise before the Court for the relief of 
Insolvent Debtors established by a spe¬ 
cial Act of Parliament wherein it was 
enacted what class of practitioners should 
practise before it. It is strongly urged on 
behalf of the appellant that s. 3 has teen 

impliedly repealed by the enactment of s 4 
of the Legal Pj actitioners Act. The princi¬ 
ple upon which the Courts should inteipret 
a later Act as repealing a foimer enactment 
t>y implication has been laid down Lv 
eininent Judges, and the tests which thev 

apply to the present case. 


In Dobbs v. Grand Junction Waterworks Co. 
(4). Field, J., in deliveing the judgment 
of the Court observes as follows:—“Repeal 
by implication is never to be favoured, it 
is no doubt the neces'^ary consequence of 
inconsistent legislation whenever it occurs; 
but which mustnotbe imputed to the Legis¬ 
lature unless absolutely necessary.'* In 
Seward v. Vera Cruz, (5) Earl of Selbome, 
L. C., laj's down the principle in the follow¬ 
ing terms at p. 68; “Now if an 5 ’thing be 
certain it is this, that where there are general 
words in a later Act capable of reasonable 
and sensible application without extend¬ 
ing them to subjects specially dealt with 
by earlier legislation, you are not to hold 
that earlier and special legislation is in¬ 
directly repealed, altered, or derogated from 
merely by force of such general words, 
without any indication of a particular is in¬ 
tention to do so. For that principle I may, 
refer to Hawkins v. Gathercole (6;.’* A. L. 
t^ith, J., states the principles upon which 
^ if should be guided in construing 

whether a later enactment repeals a foimer 
^y^^niplicaticn in Kutner v. Phillips 
a repeal by implication is only 
enecled when the provisions of alateren- 
aclment are so inconsistent with or repug¬ 
nant to the provisions of an earlier one, 
that the two cannot stand together, in 
which case the maxim Leges posteiicres 
contrarias abrogant applies. Uuless two 
Acts are so plainly repugnant to each other, 
that effect cannot be given to both at the 
same time, a repeal will not be implied, 
and special Acts are not repealed by gene¬ 
ral Acts unless there is some express ref¬ 
erence to the previous legislation or unless 
there is a necessaiy inconsisif ncy in the two 

Ipgelher ; Thorp y. Adaws 

(o). Lord Coke in Gregory's case, (9) lays it 

if^i^ that a later Statute in the affirmative 
shall not take away a former Act, and 
eopohor if the foiirerbe particular and Ihe 
latter be general; and Lord Hardwicke in 
the case cf Middleton v. Croits (10) is to the 


ifiV I ,9 p- ^58; 51 L. J. Q. B.5C4; 

•1« L. J. 820: 31 W. R. 15; 46 J P 756 

*'»®: 54 L J. Adm. 9; 52 L. T. 
O. 3fc6; 49 J. P.324. 

® *^-13 ICq.R. 248; 24 U J. 

^■^52^^ (N. e.) 481; 3 W. R. ir4; 43 K. R. 1129; 




e4L.T.628; 59 W.R. 526. 
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(?) ® Co. Rep. ISb; 77 E. R. 282 

(10) (1736) 2 Atk. C50 nt P. 675; £G K. R. 769 
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3auio cITect.” Lord Blackburn explains the 
principle in his own inimitable way 
in Garnet v. Bradley (11) "I think 
that where only general words are 
used there is a strong presumption t)iat the 
Legislature did not intend to take away 
a particular privilege, right, or property, 
of a particular class, unless they have done 
something to show that. If they liave done 
something in such a way as would show 
that that was their intention, if they have 
said in negative words that those rights or 
privileges shall all be taken away, any en¬ 
actment to the contrary notwithstanding, 
that would prevent the presumption arising 
at all. But in the absence of that, 1 think 
it is an intelligible principle to say that 
the Legislature shall not be presumed to 
have done anything unfair, and to have 
taken away this particular privilege, not 
having stated openly that they meant to 
take it away, or in such open or clear lang¬ 
uage that the persons affected might come 
and resist and use arguments to show why 
it should not be taken away, but having 
simply used general words quite consistent 
with their never having thought of this 
privilege at all, I think, my Lords, that 
that principle will reconcile almost all the 
cases; certainly it will reconcile all 1 have 
cited, and it is a good and intelligible 
principle.” See Browne’s Legal Maxims, 

.7th Ed, page 19. 

11 & 12 Vic., Oh. 21, was a special en¬ 
actment. The Legal Practitioners Act is a 
general Act made applicable to the whole 
of India. It cannot be said that in passing 
a general Act like the Legal Practitioners 
Act the rights and pidvileges enjoyed 
by a particular class of persons under a 
special enactment which established a par¬ 
ticular Court, were taken awaj’ and that 
the Legislature intended to alter the exis¬ 
ting state of things and intended to 
repeal s. 3 of 11 Jk 12 Vic., Oh. 21. The 
intention of the Legislature not to alter 
vested rights or existing state of thingi is 
clear from the proviso to s. 4 itself. That 
proviso is in these terms: “Provided that 
such Vakil or Pleader shall be 
entitled to practise under this section be¬ 
fore a Judge of the High Court. Divisional 
Court or High Court exercising Original 

^risdiction in a Pi’esidency Town. When 
the Legislature took care to perpetuate the 
state of things existing in 1878 in Bombay 

T {}}) (1878) 3 A. C. 014; at p. 969; 48 L. J. Kx. 189; 09 
L L2«1;26\V.U.69R. 


an<l in Calcutta in the High Court itself 
for the benefit of wliose practitioners it 
was enacting s. 1, can it be said that llie 
Legislature intended to throw opoji llie lu- 
.solvency Court to the Vakils? I think this 
proviso is an an.swer to the contentiun of 
the appellant. 

In construing s. 1 tlie reason for 
enacting it should not be overlooked. Be¬ 
fore the Legal Practitioners Act of 1870 was 
passed, Advocates and \’akils of the High 
Court had to get pvarmission from the pre¬ 
siding Judge of t!ie Di.strict Court and 
other subordinate Courts before they could 
appear and plead in such Courts though 
in Madras the High Court l)y it.s rules of 
1803 gave Advocates ami V'akils t!ie right 
to a]q)enr in all tlie subordinate Courts. 
In order to remove this restriction of tlie 
riglit of the Advocates and \'akil3 to appear 
before the subordinate Courts s. 4 was 
enacted. The Act was not primarily in¬ 
tended for the practitioners on the roll of 
the High Court but for the Pleaders not 
on the roll of the Higli Court. Only ss. -1, 
5, 7. 16, 25, 27, 32 and 3G are made appli¬ 
cable to Advocate.^*. V'akils and Attorneys 
admitted and enrolled by the High Court 
under the Ldters Patent This conten- 
tionofrepeal by implication i.s an untenable 
one. 

P'lfth —^In 1909 the Presidency 

Towns Insolvency Act was passed repeal¬ 
ing 11 A 12 Vic., Ch. 21. The Act gave 
insolvency jurisdiction to the Higli Courts 
of Judicature at Port William, (\ilcutta, 
Bombay and Madras, and the Chief Court 
of Burma. The insolvency jurisdiction is 
now one of tlie several jurisdictions of the 
High Court. It is contended that the \'akil 
is entitled to appear before tlie Iligli Court 
whatever juj-isfliclion it may exercise: Sec¬ 
tion 121 of the Presidency Towns Insolvency 
Act was specially enacted to preserve the 
state of things prevailing on the dale of 
the passing of the Act with regard to the 
lights and privileges of the praclilioners 
entitled to practise in the Court for the 
relief of Insolvent Debtors. The section 
did not confer any right of <audience on 
persons who had it not before the passing 
of the Act. Section 121 is in tlie.so terms : 
“Nothing in this Act, or in any transfer of 
jurisdiction effected thereby, .shall take 
away or affect any right of audience that 
any person may Jiave had immediately 
before the commencement of thi.s Act, or 
shall be deemed to confer such right in 
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insolvency matters on any person who had 
not a right of audience before the Courts 
for the relief of Insolvent Debtors.” The 
section is emphatic in its terms. The Court 
for the Relief of Insolvent Debtors did not 
allow Vakils to practise before it. By the 
transfer of the jurisdiction to the High 
Court the right of audience which did not 
exist before was not conferred on any class 
of practitioners. In order to prevent the 
practitioners of the High Court who had 
not the right to appear in the Court for 
the relief of Insolvent Debtors claiming the 
right of audience in the new jurisdiction, 
s. 121 was enacted. 

Before the passing of the Presidency 
Towns Insolvency Act the rules framed for 
the conduct of the business in the Court 
for the relief of Insolvent Debtors recogniz¬ 
ed only one class of practitioners, namely 
Attorneys,—see rr. 117 and 118 of the 
rules under 11 & 12 Vic, Ch. 21. After 
the passing of the Indian Insolvency Act 
fresh rules were framed by the Madras 
High Court. They also recognized only 
Attorneys ,—vide O. XV, rr. 121 to 131 of 
the rules framed under the Presidency 
Towns Insolvency Act. For nearly a cen¬ 
tury, only Advocates and Attorneys were 
recognized as practitioners in the Court for 
the relief of Insolvent Debtors. For nearly 
half a century after the establishment of 
the High Court, no Vakil claimed a right 
of audience in the Court for the relief of 
Insolvent Debtors. After the passing of the 
Act of 1909, there is nothing to show that 
till this case came up, any Vakil claimed a 
right of audience in the Insolvency Court 
On the principle that vested rights should 
not be lightly interfered with and that the 
existing state of things should be maintain¬ 
ed B. 121 was enacted. It denies Vakils 
the right of audience when the High Court 
exercises Original insolvency Jurisdiction 
A very strong case must be made out be^ 
fore a long-established practice could be 
considered as- illegal or opposed to law In 
this connection I may refer to a decision of 
Fletcher. J., in In re A VakiVs Applixiation 
(12). In that case a Vakil claimed aright 
to file a warrant of Attorney in respect of 
a suit pending before the Midnapur Dis¬ 
trict Court, in- which a rule had been 
issued on behalf of the defendant callinff 
u^on the plaintiffs to show-cause why the 
milt rfiouid not be transferred to the Hiffh 
Court in ita Extraordinary. Orieinal 

W e-lad. Ow. 724; 37 0. 853. ^ 


Jurisdiction. Fletcher, J., refused to allow 
the Vakil to appear and made the follow¬ 
ing observations at page 854* “There has 
been a “long-continued practice in which 
Vakils have never appeared, dating from 
the establishment of the High Court in 
1862 and continuing down to 1910; and 
one would have thought that, had the 
Vakils the right to appear, some exercise or 
claim to exercise that right would have 
been put forward during a period of almost 
half a century. I am satisfied that the 
claim to appear on an application for trans¬ 
fer has never yet been made. That being 
the established practice of this Court, it 
would be obviously improper for a Single 
Judge sitting on the Original Side to 
depart from a practice regulating the 
various branches of the profession for suCh 
a period unless he was satisfied that the 
practice was wrong." The High Courts of 
Calcutta and Bombay have not thrown 
open the Insolvency Side of tho High Court 
to Vakils. This may not be a satisfactory 
argument against the appellant’s con¬ 
tention, but it shows that the other High 
Courts have taken the same view. At least 
it shows that the Vakils did not put forward 
a right to appear in insolvency cases. I am 
quite satisfied that s. 121 is a bar to the 
Vakil’s claim to appear in Insolvencj’ cases. 

Sixth point .—It is further urged that 
granting that the High Court has power 
to frame rules prohibiting Vakils from 
appearing in insolvency cases, no such 
rules have been framed and the Vakil's 
right of audience on all sides of the High 
Court subsists. The Act which created the 
Court for the relief of Insolvent Debtor* 
laid down what class of practitioners were 
to practise before it, and unless it can be 
held that the law relating to insolven<^ 
jurisdiction and its practice has been 
changed, it would not be open to & <51*3* 
of practitioners who had not the right to 
practise in an Insolvency Cburt to claim 
the right now. There are no rules pr^ 
hibiting Vakils from appearing in in^l' 
vency cases. Nor are there rules permitting 
them to appear in insolvency matters. The 
rules relating to practitioners both befo^ 
and after the passing of the Indian Insol¬ 
vency Act apply only to Attorneys. Th^ 
are no rules providing, for the remunerati^ 
of Vakils and taxation of their costs m 
insolvency matters. A safe inference c*® 
be drawn from the absence of rules a**®? 
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remuneration of Vakils in insolvency 
matters that the High Court denied them 
the right of audience in insolvency cases. 
The long established practice has to be 
taken into .consideration in deciding this 
point. Though there are no positive rules 
prohibiting a Vakil from practising in the 
Insolvency Court, yet it must be presumed 
that the High Court gives effect impliedly 
to a. 3 of 11 and 12 Vic, Ch. 21 and 3 . 121 
of the Insolvency Act. If the Vakils have 
no right to appear in Presidency Towns in 
insolvency matters, the absence of a rule 
prohibiting them would not entitle them 
to appear in such cases. It was vehemently 
argued that the High Court could not make 
rules prohibiting Vakils from appearing 
in the Insolvency Court. The High Court 
has power to frame rules for regulating 
the conduct of Advocates, Vakils and 
Attorneys, and it has also power to frame 
rules with regard to their rights and 
privileges. The High Court can frame 
rules, if it likes that a Vakil shall not 
practise before the Insolvency Court. It 
is unnecessary to pursue this matter further 
as there are no rules prohibiting Vakils 
from appearing in insolvency matters. The 
absence of any rule prohibiting Vakils 
from appearing in insolvency matters does 
not give them the right to appear. On a 
full and anxious consideration of the ques¬ 
tion, I have no hesitation in holding that a 
Vakil has no right of audience in insolvency 
matters. The appeal fails and is dismissed. 

Srinivasa AiyanKai** J.— The 

question raised in this appeal has been 
invested: with almost a sensational impor¬ 
tance by reason of a long standing and 
perhaps natural jealousy between two 
important and influential sections of the 
Bar in Madras. So far as I am personally 
concerned, the process of coming to a 
decision on such an important question has 
not been rendered easier for me by the 
bias in my mind imbibed albeit uncon- 
sciouLy during my close association with 
three generations of one of those sections 
of the Bar. I am now free to confess that 
during many years past the belief that the 
Vakils had an unquestionable right of 
audience in the Insolvency Court and that, 
therefore, their exclusion from it has been 
maintained only by the continued perpetra¬ 
tion of a wrong has been one of the cardinal 
articles- of creed in that branch of profession 
and the.namea of some of the most eminent 
lawyers who belonged to that branch of 


profession liave come down associated with 
that faith. I have had, therefore, necessarily 
to steel myself against all such preconceived 
bias and approach the decision of the quesr 
tion merely as a dry question of law. After 
giving my earnest and anxious consideration 
to all the aspects of the arguments so ably 
placed before us by the learned gentlemen 
who appeared to represent the various 
branches of the profession, I have felt 
bound to come to t le conclusion that under 
the law and the rules of Court, as they 
stand at present, the Vakils have no right 
of audience in the Insolvency Court. By 
the courtesy of my Lord the Chief Justice 
I have had the advantage of perusing his 
judgment. It is not, therefore, necessary 
for me to go over the entire ground. Mr. Q. 
Krislinaswami Ayyar argued that even 
prior to the constitution of the High Court 
in I 06 I under the Charter Act, V'akils had 
a right of audience in the Insolvency Court 
as constituted by II and 12 Vie., Ch. XXI. 
I am constrained to observe that that 
branch of his argument was more subtle 
than convincing and I am not sure that he 
was himself inclined seriously to press it. 
Mr. A. Krislinaswami Ayyar who appeared 
for the Madras High Court Vakils* Associa¬ 
tion confined himself only to two arguments 
both of which call for a clo.se and critical 
examination. The pith of the contentoins 
with regard to these two arguments maybe 
summed up somewhat as follows: When 
under the Charter Act the High Court was 
established in the year 1861 the Insolvency 
Court established under 11 and 12 Vic, Ch. 
XXI either remained and continued as a 
separate Court or else became merged in 
the High Court. If it be held that it became 
merged in the High Court, we shall show 
that as High Court Vakils enrolled as such 
on the rolls of the High Court we are en¬ 
titled, in the absence of any express rules 
prohibiting the same, to an audience in the 
Insolvency Court and we shall also show 
that by express rules the right of practising 
in all the jurisdictions of the Court has 
been expressly granted to us. If, on the 
other hand, it should be lield that even after 
the constitution of the High Court the 
Insolvency Court remained and continued 
a separate Court, then we say that on the 
passing of the Legal Practitioners Act of 
1870 and under the provisions of s. 4 of 
that enactment we became entitled to 
practise before the Insolvency Court, 
because that Court is subordinate to the 
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High Court and subject to its supervision 
or is at any rate a Court in British India 
not being a High Court. At first sight this 
dilemma seems no doubt staggering and 
almost unans\veial)le. I shall first deel 
with the first branch of this dilemma, 
namely, the arguments based on the theory 
of the merger of the Insolvency Court in 
the High Court, i am unable to see my 
way to accept any such theory of merger. 
The Court for the Relief of Insolvent Debtors 
was the creature of a separate Parliamentary 
Statute 11 and 13, A ic., Ch. XXI. That 
Statute is independent and complete in 
itself. The only connection which that Court 
had under that Statute with the Supreme 
Court at the time was that the person to be 
appointed the (Commissioner in Insolvency 
was to be one of the Judges of the Supreme 
Court. This and any other incidental con¬ 
nections with the Supreme Court cannot 
take away from the statutory independence 
as a sepa JPe Court of the Court for the 
relief of Insolvent Debtors. The Charter 
Act of 1860 and the Letters Patent issued 
thereon did no more than substitute the 
High Court in the place of the Supreme 
Court for purposes of such incidental con¬ 
nections. There are no apt words in any 
enactment by whicli it could be deemed 
that the Court for the relief of Insolvent 
Debtors either became abolished or was 
merged in the High Court. It is not, there¬ 
fore, necessary for me to consider the argu¬ 
ments based on the theory of merger. 1 
admit there would be considerable force in 
the arguments advanced on the basis of the 
theory of merger if such merger could be 
found: but as it could not be found that 
there has been any such merger, no useful 
purpose is likely to be served by considering 
those arguments. 

We are then left only with the other 
branch of the dilemma, namely, that of the 
Insolvency Court having continued as a 
separate Court in British India until the 
passing of the Legal Practitioners Act and 
the enactment of s. 4 therein. I feel I can¬ 
not agree with the contention that as a 
separate Court the Insolvency Court was not 
a Court subordinate to the High Court. 
The provisions of law for the High Court 
making rules, appointing officers, etc., are 
of such a character which to my mind would 
make the Insolvency Court subordinate to 
the High Court within the meaning of any 
• enactment and certainly within the meaning 
of 8. 4 of the Legal Practitioners Act.’ It 


is not necessary for me to labour that point 
because it is inconceivable that the Insol¬ 
vency Court should not be held to be at 
any rate a separate Court in British India. 
Under s. 4 of the Legal Practitioners Act 
every High Court Vakil is- given a 
right to practise in every Court in 
British India other than the High Court 
on the rolls of which ho is not enrolled. 
If, therefore, the Iiisolvenoy Courtis a sepa¬ 
rate Court in British India, it follows 
that High Court Vakils should, under the 
provisions of s. 4 of the l^egal Practi¬ 
tioners Act, have a right of audience in 
it. The position then is this ; Under s. 3 
of 11 A 12 Vic., Ch. XXI, a Parlia¬ 
mentary Act, only Advocates and Attorneys 
are allowed to practise in the Court for 
the relief of Insolvent Debtors. Then in 
1879 the Government of India passed the 
Legal Practitioners Act under which in 
general terms High Court Vakils on the 
rolls of any of the High Courts are accord- 
ad the right of practice in all the Courts 
in British India except the High Court on 
the rolls of which they are not so enrolled. 
The Indian Legislature has undoubtedly 
the power under the Parliamentary Statutes 
themselves to vary, modify and rescind 
with certain exceptions any enactment 
relating to India passed by the Imperial 
Legislature. The question then resolves 
itself into this. Has the Indian Legislature 
by passing the Legal Practitioners Act 
rescinded, varied or modified, s. 3 of 11 
A 12 Vic., Ch. XXI ? The question has 
to be solved merely as a question of inter¬ 
pretation of Statutes. It is clear that the 
Legal Practitioners Act has not purported 
to rescind, modify or vary a. 3 of 11 & 12 
\ ic., Ch. XXI, or any provision therein 
contained. It is true that the general 
words of 3. 4 of the Legal Practitioners 
Act granting a right of audience to V'akils 
are inconsistent with the right of exclusive 
audience given by s. 3 of 11 & 12 Vic., 
Ch, XXI, to Advocates and Attorneys. 
limine it seems to me that while the Sub¬ 
ordinate Legialature is given power by the 
Supreme Legislature to rescind, modify or 
vary within limits any enactments of the 
Supreme Legislature, such power should, 
generally speaking, exercised only ex¬ 
pressly, and in the absence of any exprefis 
exercise of such power it ought not to be 
open to construe any enactment of the 
subordinate Legislature as involving neces* 
sarily an implied exercise of such power 
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The conflicts between the enactments of 
superior and inferior Legislatures should 
not be dealt with or considered in the same 
manner asifsueh conflicts arose between 
two enactments one earlier and the other 
later of the same Legislature. On principle 
there ought to be a dift'erence made between 
the two cases, and I would venture to 
suggest that in the former case where the 
subordinate Legislature has only a power 
to vary within the limits, the exercise of 
such power should either be express or at 
any rate be under circumstances or in terms 
tantamount to such express exercise of power. 
I cannot in the case before us see in the 
terms of the Legal Practitioners Act any 
express exercise of power or intention to 
abrogate any enactment of the Imperial 
Legislature or any circumstances or terms 
tantamount to such express exercise of 
power. Assuming, however, that the princi¬ 
ples of construction applicable to this con¬ 
flict between the Imperial enactment and 
the Indian enactment are exactly the same 
as those applicable to the earlier or later 
enactments of the same Legislature, even 
then, I am unable to come to the conclusion 
that the Legal Practitioners Act should be 
deemed to have abrogated or rescinded 
the provisions of s. 3 of the Insolvency 
Act. The principle of the maxim Cener- 
aLia speeialibns nou-dey'ogant is not only 
a proper rule of statutory construction, 
but is a rule based on good common sense, 
lo take a common illustration, if a gentle¬ 
man should give directions to his peon that 
a particular person should never be allowed 
to enter his house and some days after¬ 
wards give a general direction that all 
visitors should be admitted between ceidain 
hours, it cannot possibly be suggested that 
the later general direction was intended to 
cancel the particular order wdth regard to 
the particular person previously given. The 
principle on which such a rule of construc¬ 
tion is based would appear to be that the 
cancellation dr rescission of a previous 
special order could not have been intended 
u there is no indication whatever of the 
attention being drawn to such special order 
m connection with the mere general direc- 
tions given subsequently. In other words, 
It being a question of intention of the Legis¬ 
lature, unless there is something to indicate 
such intention or in the absence of anything 
to show that the attention of the Legislature 
specially drawn to the previous special 
provision, no such intention could bo in- 
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ferred from a mere general provision sub¬ 
sequently made. In s. 3 of the Indian 
Insolvency Act tlie special provision is not 
on y to the elfcet tliat every Advocate or 
Attorney of the Supreme Court shall he 
entitled to practise in the way of his pro- 
fessKm in the Court for the relief of Insol¬ 
vent Delators but there is tlie furtlier proviso 
that no other perr.on shall practise as Advo¬ 
cate or Attoniey in the said Courts. It is 

^ 4 * •• ^ cl 1 n ^ provision. 

It IS a provision not only special but special 

in a special sense, namely, that wJiile declai-- 
ing the right to jiractise of certain iiersons 
it expressly excludes from i>ractice all other 
peisons. Now the question is wliether by 
the terms of s. 1 of the J.egal Practitioners 
Act the Indian Legislature intended or 
should be deemed to iiave intended to abro¬ 
gate or cancel tJie special provisions con¬ 
tained in s. 3 of 11 A Vic., Ch. XXJ. It 
seems to me that no such intention could 
be inferred. l.anguage much more apt 
than was used in s.-1 ofthe Legal iVacti- 
tioners Act would and should Jiave been 
used by the Indian Legislature if it wa.s 
so intended. Further in the clause which 

gh Court Vakils to 
practise in any Court in British India tlie 
word’s used are “ any person so entered 
shall notwithstandimj anything herein con¬ 
tained be entitled as such to practise” If 
the contention of the appellant in tliis case 
should be correct the words used in that 
section should be not “ notwithstandoKf 
anything herein contained" \nii some such 

words as ” notwiihatanding any law or pro¬ 
vision of law to the contrary" It almost 
seems to me that the express limitation 
of the words to anything contained in tlie 
Act itself would rather seem to indicate 
that the intention of the Legislature 
was not to interfere with any other 
special law or provision of law con¬ 
tained elsewhere. The words “ as such ” 
must have been put in, in order specially 
to prevent members of one brancli of the 
pr )fessiou claiming to practise as members 
of any of the other branches ofthe profes¬ 
sion. I doubt, however, whether these words 
“ as sucli" are apt enough by tlicmselves 
to exclude hligh Court Vakils from practis¬ 
ing in any Court in Britisli India merely 
because previously to the Act, High Court 
Vakils were not allowed to practise in such 
Courts. But it is unnecessary to consider 
this point as, even apart from it, 1 have 

come to the conclusion that on a proper 
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construction of s. 4 of tlie Legal Practi¬ 
tioners Act it could not be held that the 
provisions of s. 3 of the Indian Insolvency- 
Act have been abrogated or repealed. 

If. therefore, even after the passing of the 
Legal Practitioners Act, High Court Vakils 
had no right of audience in the Insolvency 
Court, it follows that when the Presidency 
Towns Insolvency Act was passed in 1909 
they were not so entitled, and that even 
though the Insolvency Court became by 
reason of that Act merged in the High 
Court. By reason of the provisions of s. 121 
of that Act nothing in any transfer of 
jurisdiction effected by that Act shall be 
deemed to confer any right of audience not 
possessed by any person at the time of the 
passing of the said Act, and as I have come 
to the conclusion that there was no such 
right previous to 1909 it follows that no 
such right could'have been obtained merely 
by reason of the merger of the Insolvency 
Court into the High Coiirt under that Act. 
I, therefore, agree that the appeal fails and 
i& liable to be dismissed. 

V. N. V. 

1, K, Appeal dismissed. 
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Defendant agreed to sell to th4 plaintiff a Fazan^^ 
dart estate which was described as “an estate 
equivalent to an estate in fee simple in j^ossessiorf 
free from incumbrances” subject to a small quit reht. 
It turned out that the estate was held by the supe^r 
holder under a lease from Government containing' 
a covenant for perpetual renewal which reserved a 
right of re-entry to Qoveimment in certain contin¬ 
gencies: 

Held, (1) that by the use of the term FdzandaH 
in the agreement of sale the parties contemplated la 
Fazandari estate in the strict sense; [p. 1944', col. 3.1 

(2) that the estate held by the defendant was not a 
Fazandari estate in the strict sense of the Word, 
[p. 1045, col. 1.] 

(Case-law discussed.) 

FACTS.— On 23rd July 1920 defendant 
agreed to sell certain immoveable properly* 
to the plaintiff. The agreement of sale pro¬ 
vided that “the vendor shall satisfy the 
purchaser that the tenure ef the land agreed 
to be sold is perpetual Fazandari- at ar* 
yearly rent of Rs. 10, and that there is no* 
sanad or surplus therein.” The plaintiff 
paid Rs. 2,000 as earnest-money ter the 
defendant. During the course of the cor¬ 
respondence between the Solicitorff of the 
parties, the Solicitors of the plaintiff inti¬ 
mated to the Solicitors of the defendant 
that they were not satisfied that the Fazan¬ 
dari was perpetual and that if the ^ defen^ 
dant failed to make out his title in that 
respect the plaintiff would not be bound to 
complete the purchase. The defendant's 
Solicitors replied that they were unable to 
produce any further documents. There¬ 
after some correspondence continued 
tween the Solicitors and finally the plaintiff 
brought a suit for recovery of the earnest- 
money paid by him together with costs etc. 

jVIr. J. H. Vakeely for the Plaintiff. 

Mr. B. J. Wadfd, for the Defendant, 


versus' 

HASANALI ALIMAHOMED— 

Defendant. 

Vtndor'and parchatir — Coi^tmcHon of documinf — 
Agreement to sell —Fazandari, meaning- of—Least 
held ' under ^ovei'iimeiit,. ■wkethev Fazandari—J?c- 
enlry, rtghi of,_ existence of, e-ffect of. 

The word Fazandari ' inlts strict or proper mean¬ 
ing denotes an indefeasible right to hold land in 
perpetuity on payment of a sinall quit or grotmd rent; 
in its loose sense it means any kind of tenure agreed 
upon between the parties, [p, 1040, col.^ 2.] 

Pamananddas Jivandds y. Ardeshir Framji 27 
Ind. Gas. 512; 39 B. 320n.; 10 Btmi. L. R: 723n., 
followed. 

Yeshwant Vishnoo Nene v. Keskavtao Bhaiji 2S 
Ind-; Oas. 880; 39 B/ 316 at p. 318; 16 Bopi; L. R. *252 
and * Dorabji v: The Bishop of Bombay. (1848) 

Porfy’fiO, 0. 498; 4 Md. Dice; (o. 8.) 456, rtiferred to 

The term FaZandUri cannot in its sfript sense be 
w^Ued to a- lessee frdm Qoyeniment, where a rieikv 

ia reserved to the Goremment. [rtidj 


jtiBGMENT^—[His Lordship after 
stating the facts proceeded]:—The main 
question is, therefore, whether the defend¬ 
ant has properly- copnplied with cl. (6) of 
the agreement Ex. F and adduced satisfac- 
tpry proof that the tkiure^of land agreed to 
be sold is perpetual Fazandari subjert 
only to the small annual rent of Rs. I^- 
The land in question is admittedly situated 
in the quarter known as Mathhrpakhadii 
which forms part of what is known as tha 
Mazagaon Estate, and it is fortunate that 
the history of this estate, in regart to tha 
disposal of lands included in it, is knowtt 
from about, the' middle of the sixteen^’ 
century A. D. The Court is much indebted’ 
to the care and ability with . which thQ‘ 

respective Attorneys and Counsel have 
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pared and argued this case and also to the 
compilation of Mr. Vaidya regarding the 
Bombay City Land Revenue Act, in tlie 
introduction to which in Chapter III) he 

has given the history of this Mazagaon 
Estate. It may be mentioned that this 
history is based on historical records, many 
of which appear in Vol. XXVI of the 
Bombay Gazetteer, being Part III of the 
Materials collected by the late 8ir James 
Campbell for the Gazetteer of Bombay 
Town and Island, and a similar account 
of the Mazagaon Estate will be found in 
Vol. II of the Gazetteer of Bombay City 
and Island, compiled by Mr. Edwards, at 
pages 3lil to 408. So that there can be no 
question, of the authority of the facts stated 
in Chapter III of Mr. Vaidya’s Compilation, 
and as this was referred to by Counsel in the 
Quit, I shall adopt it for reference when¬ 
ever I find it necessary to do so. 

It is unnecessary for the purposes of this 
judgment to go in detail into the history 
of this Mazagaon Estate from its commence¬ 
ment. It is enough to say that the estate 
became vested in the East India Co., and 
that most of it was farmed out by the 
CoUectpr of Bombay from towards the end 
of the eighteenth century. The Matharpa- 
l^adi portion had been leased in 1781 to a 
Mr. A. ifesbit (Vaid 3 *a Introduction, page 
jxx) and it again came to him in 1788 (Ibid, 
lixi). Then from the recitals in a document 
dated'April 9, 1868 (which there is no 
T^pn to question), it appears that the 
Company gave a lease of this portion of 
the Mazagaon Estate on Januaiy 31, 1831, 
for twenty-one years to the trustees of the 
late Mrs. Nesbit, who presumably had come 
into possession of the estate from her hus¬ 
band, Then, on August 5, 1831, these 
trustees, assigned the lease to Sir Jamsetjee 
tleejeebhpy and on January 27, 1855, got a 
lease of, this property for twenty-one years 
from 1852; Sir Jamsetjee Jeejeebhoy left 
ruxee, sons who partitioned the property 
among themselves, and this Matharpakhadi 
property, came to his son Rustomjee, who 
took possession, accordingly, but through 
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tomjeeiand.Sorabjee became insolvents and 
®^iWtially a document was executed under 
Jfaioh Sorabjee and, the trustees for the 
uq,iudati.on ;of Rustomjee’s estate and other 
P^^vies conveyed the residue of the lease 
twentjr.pne years to one Narayan 


Vasudev in consideration of the sum of 
Rs. 12,000. This document is Ex. A, dated 
April 9, 18C8. 

Xarayan Vasudev died on xVngust G, 1S7J, 
having executed a Will dated June 3, 1874, 
of which Probate was granted on X'ovember 
24, 1871. Negotiations took place between 
the executors of Xarayan Vasudev and 
Government for tlie renewal of the lease 
which liad expired in 1873. They asked 
for a term of 99 years to which Govern¬ 
ment consented, and on February IG, 1877, 
tlie Government granted a lease to these 
executors for 99 years from January 1, 1873 
at the annual rent of Ks. 108-4-0. ' A certi¬ 
fied copy of the document is Ex. B. The 
title of the executors of Xarayan Vasudev 
appears to be now vested in Mr. Abaji 
Bhaskar, a sister’s son of Xarayan Vasudev 
who is a witness in this case. 

It may be mentioned here that the area 
leased is about 52,000 square yards but we 
are only concerned with one of the plots into 
which this propertj^ has been divided, viz.,- 
plot Xo. 20, according to the division re¬ 
cognised by Abaji Bhaskar. Its measure¬ 
ment is in dispute but it appears to be 
somewhere between 200 and 250 square 
yards. 

The first document of title produced and 
relied upon by the defendant is dated June 
26, 1875, from one Domingos Pascoal Gon¬ 
salves to Minguel de Mello. In this the 
plot in question is described as: 

“That messuage tenement or dwelling 
house standing on the Fazandari Ground 
of the Honourable Xarayan Wassoodevjee 
situate L'ing and being without the Fort 
of Bombay at Matharpacady in the Sub- 
District of Mazagaon." 

And it recites that Domingos Pascoal 
Gonsolves is: 

“Absolutely seized and possessed of or 
otherwise well and sufficiently entitled to 
a messuage tenement or dwelling house 
hereinafter particularly described and in¬ 
tended to be hereby granted, released and 
conveyed for an estate of inheritance in 
fee simple in possession free from incum¬ 
brances." 

Then there are various other subsequent 
title-deeds in which the property is similar¬ 
ly described. The last one is a document 
of 1913, under which the defendant ob-* 
tained the property. 

It will be seen that the land in question, 
has been described as Fazandari from 187S * 
and Abaji Bhaskar deposes that he calji 


mo 

himself a Fazaudar, following the practice 
of his predecessor-ill-title Nara.yaTi Vasudev. 
He also says that as fir as he is aware 
there is no writing evidencing the terms 
on which this particular plot was origi¬ 
nally granted to Domingos Pascoal Gon¬ 
salves or his predccessor-in-title. He says 
that except in one or two cases the occupan¬ 
cies are held under oral grants; that they 
are perpetual, being grants for “as long 
as the Sun and Moon endure;’’ and that he 
does not claim to be entitled ever to resume 
possession of them. On tlie other hand he 
admittedly holds the property under a 
lease, from Government, of February IG, 
1877, Ex. B. He states that the 118 plots 
in tliis property were originally granted 
by Sir Jamsetjee Jeejeebhoy in about 18G0 
but this statement has not been verified, 
nor is it necessary to delay this trial for an 
investigation of this point. 

The abov^e are the facts so far as it is 
necessary to state them for the purpose of 
deciding the question at issue, and obvious¬ 
ly the first consideration is as to the mean¬ 
ing to be attached to the word “Fazan- 
dari.” This is not the first time that 
a question of this kind has come before 
this Court. It is referred to the case of 
Doed Dorabji v. The Bi.^hop of Bombay (1), 
Perry 0. J., at page.s 505 and 50G says that 
there is an ambiguity regarding the Fazan- 
dar's position hut that in his opinion the 
term “Fazandari" usually denotes land 
not belonging to Government, by which 
I understand lie means land not subject 

to the ordinary liability of resumption and 
increase of assessment by Government; in 
other words, land that may be described 
as “freehold." The other Judge, Yardley 
J., gave it a wider meaning and speaks of 
the Fazandar as equivalent to an immediate 
landlord of the occupant provided that 
landlord is not Government (page 508), 

Farraii. J., had the same question before 
him in the case of Pamnananddas Jivandas 
V. Ardeskir Framji (2) and sums up the mat¬ 
ter by saying at page 325* 

“My experience is that it (h c. the word 
‘Fazandari’) is used with reference to 
tenants holding under a private land¬ 
holder to indicate semetimes an in¬ 
defeasible right to hold in perpetuity on 

payment of a small quit or ground rent 

(1) (1848) Perry’s O. O. 498; 4 Ind. Dec. (o. s) 456 
^^(2) 27 Ind. . Gas. 512; 39 B. 320 n.; 16 Bom. D. H. 

oi 39 B.-[Ed.]. . ' ^ —--— 
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and sometimes any kind of tenure agreed 
upon between the parties.” 

This practically agreed with the differ¬ 
ent meanings assigned to it by Perry, 0. J., 
and Yardley, J. The first, -namely, the 
strict or proper meaning, is w’hat Farran J. 
calls “an indefeasible right to hold in per¬ 
petuity on payment of a small quit or 
ground rent;” and the second, the loose or 
inaccurate meaning is Avhere the land is 
“any kind of tenure agreed upon between 
the parties " The remarks of Farran, J., on 
this point- have been approved by a Divi¬ 
sion Bench of this Court in Yeshvant Vishnoo 
Nenc v. Kesliavrao Bhaiji (3). I think, there¬ 
fore, I cannot do better than follow Farran, J. 
and give the two meanings to the word 
“Fazandari" that I have just detailed. 

It is interesting to notice that the land 
which was in question in the suit tried 
by Farran, J., w^as a piece of land at Bhun- 
darwara Hill, wliich presumably foimed 
part of the Mazagaon Estate, for Bhandar- 
wady is one of the divisions of that estate, 
and the map also shows this hill as part of 
Mazagaon. References to the Bhandarwady 
part of the estate will be found in Vaidya’s 
Compilation at pages Ixix, Ixx, etc. In that 
particular case the occupant Manekbai had 
taken an indenture of lease under which 
she Avas in possession as monthly tenant, 
and one Canjee Chattoor had become 
the assignee of the lease under Avhich 
this Bhandarwady Hill had been granted 
by Government. Farran, J., says (page 325):. 

“The title of Fazandar as it was used to 
describe the plaintiff in the case of Doe d 
Dorabji V. The Bishop of Bambay (1) was 
quite inapplicable to Canjee Chattoor who 
held under the leases from Government of 
which he was assignee." . 

That is certainly in favour of the plaintiff 
in this case, so far as it is a ruling that 
the term “Fazandar" cannot properly in 
its strict sense be applied to a lessee from 
Government such as the holder under the 
lease Ex. B. 

But I have to consider primarily wdiat was 
the meaning that can be reasonabljf 
upon the word Fazandar as being within the 
contemplation of the parties to the agree¬ 
ment Ex. F., and it seems to me quite clear ^ 
that that meaning must be taken to be the ^ 
strict meaning which I have already men- ^ 
tioned and not the inaccurate or loose mean- 
ing which is opposed to it. In the firs*. ^ 

(3) 23 Ind. Cas. 890; 39 B. 316 at p- 318; 16 Bom..’ 

L. R, 952.- * .•I 
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place the fact that in cl, (1) the property 
is deacribsd as being sold and purchased 
“for an estate equivalent to an estate in fee- 
simple in possession free from incumbran¬ 
ces” is one that cannot be ignored. The 
document is one drafted and approved by 
Bombay Solicitors, and the effect of such a 
description is to introduce the English 
standard as to the incidents of an estate 
in fee simple as opposed to lesser estates. 
These words are not merely taken haphazard 
from a printed form, as was suggested by 
Mr. Wadia, but clearly are derived from 
the description of the property in the title- 
deeds of the defendant including the first 
one Ex. 1. The words “equivalent to" are 
of course appropriate, because we are here 
dealing with not an English estate but an 
Indian estate, and the effect of it is to 
claim that the estate sold and purchased 
is one approaching as near as possible to 
an estate of absolute ownership. I gather 
that this was c^n'i^dei by Mr. 
Wadia for the defendant. O.o the other 
hand cl. (ii) shows that the fact that there 
was an annual rent of Us. 9 or 10 payable 
to the superior holder was within the con¬ 
templation of the parties, and to that extent 
the idea of absolute ownership was detract¬ 
ed from. On the other hand, it is equally 
clear that it was within the contemplation 
of the parties that the estate should be one 
of unlimited duration, subject of course 
to such rights as the right of the Crown to 
escheat on failure of heirs, and to that 
extent the analogy of an estate in fee sim¬ 
ple is applicable to the case, for un¬ 
limited duration is an ordinary incident 
of such an estate.* c/., Halsburys Laws 
of England, Vol. XXIV^, Article 315, 
p. 164. And in this particular case we have 
the word “perpetual" introduced before 
“Fazandari" inch (6), so that this unlimit¬ 
ed duration was part of the necessary in¬ 
cidents of the estate which was to be ^Id; 
It may be here stated that it has been held 
that to describe an estate as “nearly ® ^ 

to a freehold" when it is really leasehold 

amounts to mere puffing. See 

Browne (4). But this caseis on quite a diner- 

ont footing, for here the estate required is 
not one “nearly equal to an estate in f ee-sim- 
plo” but one “eqaivalent to” that estate. 
Before I leave this particular element o 
the question, I may refer to the very 
•d judgment of Sir Michael Westropp, 
Ohief Justice, in Naoroji Btramjt v. Bo- 

(4) (180T) U Vm, 144 at p. U9; 33 E- R. ® 
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gers (5). There he refers to tlie ca‘^e of 
Frtem'iny. Fairlie (6), in which L n'd Eynd- 
hurat held that the Englisli Law was ap¬ 
plicable in Calcutta and said (page 

“If then, we are to apply to it the Ihig- 
lish Law; if the absolute ownership of 
the soil is possessed by the party, and the 
English Law is in any sliape to be ajiplied 
to it, the party must take a fee-siniple. 
and the property will descend to his lieiis.” 

Sir Micliael Westropp says tliat this is an 
argument quite as applical^le to Ji>iiii)ay 
as it was to Calcutta. This is relevant 
with regard to the analogy of an estate 
in fee-simple being applied to lan.i in 
Bombay as denoting almost absthute owner- 
ahip. This application has been approved 
in In re Esufali Salebhai (7). 

The next point that may be emsi lered is 
the position of the occupant of this plot 
No. 20. It is of course conceivable that 
he may liave a title to the plot independent¬ 
ly of the lease-holder under Corernment, 
who calls liimself a Fazandar l)ut who 
can be more properly described as a 
“superior liolder," the term used in s. 8 of 
the City of Bombay Land Revenue Act II of 
187o. In this particular ease, however, the 
reference in the defendant’s first tillc-deed, 
Et 1. to the plot as being one standing on 
Fazandari ground of Narayau Vasudev 
implies. I think, that the title was derived 
from Narayan Vasudev or his predecessin- 
in-title ; and it has not been contended, or 
at any rate it has not been shown, that 
the title arose independently of this super¬ 
ior holdar. There is no evidence as to the 
actual terms on which this plot was convey¬ 
ed to the original holder by the sui>erior 

holder except tlie evidence of Ahaji Bhas- 
kar That evidence is certainly in fovonr 
of such title being permanent so far as tlie 
title conveyed by the superior holder could 
be permanent, and this may he taken as 
Bufiiciently proved for the purpo.ses ot this 
rise But the main rule that applies is 
that Narayan Vasudev, or any predece.s.sor 
ftf his could not give a larger estate than lie 
himself possessed, and that if there is a for- 
Wiireofthe superior holder’s estate then 
fha would involve the forfeiture of all the 
uuder-leases. On this point referenee may 
b» made to Halsburys Laws of I'mglaml, 
Vol XVIir, Article 1037, p. 531, and to the 

t 1 a ?05h 'Jlr "p.-’d. 'll E. U. 117 

StI inborn L R- p. 097 on appeal a Ind. 

0«. D. mo" 12 Bom. L. K. 3f. 

of 1 X> 
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corresponding law iu s. 115 of the Transfer of 
Property Act. In para. 2 of that section an 
exception is made of cases where the for¬ 
feiture of the lease has heen procured hy the 
lessor in fraud of tlie under-lessees or relief 
against tlie forfeiture is granted under 
s. 114; but it is doubtful whether that ex¬ 
ception would apply to the lease, Kx. B, 
in view of the provisions of the Crown 
Grants Act, 1895 Therefore, under the 
ordinary law it certainly seems that the 
right of re-entry which Government still 
has under the lease, Ex. B, is one which 
does prejudice the duration of the tenure 
on which the defendant holds this plot 
No. 20. But the main contention set up by 
Wr. Wadia for defendant is that this is 
only a technical objection and that there 
is no reasonable danger of Goveniment ever 
exercising their right of re-entry, in view 
of the fact that Ex, B contains a coven¬ 
ant for perpetual renewal of the lease on the 
same terms subject to the payment of a 
small fine and the costs of executing the 
new lease. Tliere is, I think, no doubt 
very considerable force in this contention 
for two reasons. The first is that, having 
regard to the history of this Maxagaon Es¬ 
tate, the lease granted in 1877, Ex. B is the 
lineal descendant of the original fanning 
leases and its effect is to constitute the 
superior holder such a farmer. It is i)io- 
bable that through some careleesnees, in 
spite of the strict orders of tlie Court of 
Directors and the general land revenue 
policy of the Government to the contrary, 
the renewal clause was so drafted as to 
liavethe effect of allowing perpetual renewal 
on the same rent, and that the Govern¬ 
ment thereby lose their ordinary right 
of enhancing the assessment. But, however, 
that may be, supposing .the superior-holder 
or lease-holder did fail to pay the stipulated 
rent or did commit a breach of any other 
covenant of the lease so as to entitle the Go¬ 
vernment to-re-enter, the probability is that 
if Government elected to exercise their right 

of re-entry, they only would do this to the 
extent of ejecting the particular lease-holder 
and substituting another. This was the action 
actually taken in regard to cases of that 
kind in 1788 and 1793 as stated in Vaidya’s 
Compilation pages Ixx and' Ixxi. This 
would be sufficient to enable them in the 
ordinary case to obtain the rent, the re¬ 
covery of which is the main reason for the 
lease and it would be unnecessary for them 
,-^o disturb the actual occupants who are 


[85 I. C. 1925] 

referred to in the recitals of Ex. B in the 
passage saying that the premises “were for¬ 
merly and are now in the occupation of the 
several under-tenants." may also in this 
connection refer to the analogous case of 
resumption by Government of an Inam or 
Saranjam estate which generally leaves under 
tenures undisturbed. See GanpatravTrimbak 
Pniwardhan v. Ganesh Baji Bhat (8) and 
Balvant Ramchandra v. Sccretcu'y of State (9). 

Then the defendant also relies upon evi¬ 
dence that Government seldom, if ever, 
exercise the right of resumption in such 
a case as the present. Some testimony to 
that effect lias been given by Mr. Vaidyae 
and this contention is to some extent sup¬ 
ported by a part of the history of Bombay 
lauds contained in Vaidaj^’s Compi¬ 
lation. For instance, at page xxi 
passage is given from the judgment of the 
Recorder, Sir James Mackintosh, in which 
he refers to the hardship of enforcing the 
right of resumption in cases where the 
Company liad sufl’ered an expectation to 
be created that the exercise of this right 
would be exceedingly rare. Again, instances 
are given at pages xxxii and xxxv where, in 
consideration of similar circumstances, 
Government did not exercise their right 
of resumption. Then, again, there is ihe 
case at pages Ixxv to Ixxvii and Ixxxii 
to Ixxxiv of lands at Bhandanvady aii4 
Collewady, part of this Mazagaon Estate, 
where, although the lease-holder was got rid 
of, Government did not disturb the occupants 
under, him but were content to raise the 
assessment. These are certainly facts Avhich 
do undoubtedly support Mr. Wadia’s 
contention. But there are considerations 
which have to be home in mind and 
which go the other way. 

First of all. the lease, Ex. B, is so dra^vn 
that it includes in the right of re-entry 
a right to possession and enjoyment of the 
demised premises “together with all the 
buildings and improvements thereon.** 
The clause regarding the relincpiishment 
of the .property on the expiration of the 
lease also says that the land is to be given 
up “together with all erections and build¬ 
ings then standing or being thereon; ’* 
and there is no provision even for compen¬ 
sation for any improvements effected such 
as was sometimes inserted in similar docu¬ 
ments : c/. pages xxviii and 73 of Vaid- 
ya’a Compilation. So far as the lease itself 

. (8) 10 B. 112; S lad. Dec. (n. a.) 460. 

32 B. 432 at p. 432; 10 Bom L. R. 531. 
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goes, there does not appear lo be any res¬ 
triction on the right of Government to re¬ 
enter and to have all sub-leases or sub- 
grantsalso forfeited, provided, of course, the 
condition i^recedent exists giving Govern¬ 
ment the power of re entry. Ttie fact that 
ordinarily Government do not insist on 
their right to re-enter is not, of course, 
sufficient to show that Iho right lias been 
either destroyed or relinquished. Mr. Vaid- 
dyahimselfadmitted that there was no reso¬ 
lution of Government in which they liad 
bound themselves not to exercise the right of 
re-entry. And I may in tliis connection 
refer to the Government of India Act VI of 
1851, where there was a relincjuishment by 
the East India Company of what is called 
their “freehold reversion,” that is, the 
right of resumption in regard to certain 
Foras Lands in Bombay. This is mention¬ 
ed by Sir Michael Westropp in the judg¬ 
ment that I hive already referred to\Naofoji 
Beramji v. Rogers (5)j. In that particular 
case there is actual legislation in order 
to give legal effect to a relinquishment of 
this kind and the terms of the compro¬ 
mise that was arrived at between the 
Government and the occupants of tliese 
lands. I, therefore, feel that Mr. Vakil is 
on firm ground when he contends that this 
right of resumption still subsists and that 
it has not been relinquished. The case of 
Flowery. Harlopp (10) is in point as show¬ 
ing that the existence of this right prevents 
the estate being one equivalent to an estate 
in fee-simple. It is, no doubt, to the in¬ 
terest of the lease-holder to comply with 
the conditions of his lease, i. e., to pay 
his rent regularly and do all he can to 
prevent there being a forfeiture of the 
lease; but that in itself is not sufficient to 
prevent tiie estate being subject to a det¬ 
rimental condition which affects the que.s- 
tion of the duration of the tenure. It is 
always possible that owing to unforeseen 
circumstances there might arise a broach of 
some covenant of the lease, which would 
give Government the right to re-enter. In 
tliis connection I may refer to the covenant 
in E.x. B which requires iliht the lease¬ 
holder shall not during the term of the 
le^sa "make any such disposition of the 
said land hereby demised or any part 
thereof as shall have the effect of vesting the 
fiame for the said term or any part thereof 
in other than one and the same 

. AO) J1813) 6 Bear. 476; 12 L. J. Ch. 507; 7 Jur. 613; 
W R. R. X40; 40 E. R. 010. 


party or i)nrLio.s at one time widmnl tlie 
ju-evious .sanction of the Governor ( f 
Bombay in Coum-il for the lime h. iug. ’ 
Mr. Vakil coiilemlc'.l that that cov.m no ‘.a- 
being brokcji in regar.l to the grai-ls jo i la 
by the lease-iiuhler allowing the oci-np Mion 


of the 118 i)lots, into which this |)i\c)ei l'.' 
has been divided. But 1 Uiink that ihii 
would be giving an unreasonable meaning 
to this particular covenant. Its oi igin can 
witli some probability be attributed to the 
corresponding term contained in the Jiist 
known grant of this estate by the Boriugucsc. 
Government. In Vaidya’s Compilation, 
page Ixiv, this is summarised as follows : — 

“In any case, the village was not lo lie 
sold, exchanged or alienated, without the 
tlie permission of the King of l^ortugal or 
the license of his Viccrov in India.” 

A fuller recital of this particular covenant 
i.s given in ^'aovdji Benimji v. Rogos (o), 
wliere it is quoted as follows (page 83*j; 

“ Which said village...it shall not be law¬ 
ful to sell, give, or exchange, or in any other 
way to alienate, witliout my leave or that 
of my Viceroy or Governor of India; nor 
yet shall it ])e iji the least divided, but 
shall go always entire in only one person., 
who shall himself cultivate, and take the 
uses and fruits it may produce, as Ids own 
property.” 

And it was contended by the East India 
Company tliat there had l.)eeii an actual 
breach of this condition winch entitled tliem, 
as successors of the Portuguese Govei-nmcjit, 
to obtain the estate. Tins i.s mentioned in 
the last paragraph of page Ixvi of Vaidya’s 
Compilation. The covenant in question, 
cannot, I think, reasonably be intended to 
prevent the letting out of plots to under¬ 
tenants, first of all, because these under¬ 
tenants are referred to in the lease and, 
therefore may be said to be recognised by^ 
Government, and secondly, because that is 
the only way in which the lease-liolder cam 
obtain profits from the land and recu{)erate 
himself for the rent he has to pay to Gov¬ 
ernment. The main object of this covenant 
seems to be that Government should not 
have to look to more than one lease-holder or 
set of lease-holders, and that the riglit of 
the lease-holder should not be partitioned 
up or assigned to different persons by differ¬ 
ent documents. Sol put out of account 
any breach of the kind suggested as increas¬ 
ing the probability of Government oxercis- 

ig the right of r esumption ._ 

of I B. tT C K. j 
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But Iher© is this further point to be con¬ 
sidered that, though the Government may 
not actually enforce their right of re-entry, 
their power to re-enter is one that puts 
them into an advantageous position in 
regard to the occupants, and it might, for 
instance, be utilised by Government to 
obtain an enhancement of assessment from 
the occupants as a condition of allowing 
them to remain in the occupation of their 
plots. Tliis is not a point which was mention¬ 
ed by Counsel in the course of the argu¬ 
ments; but it does seem to me to be a point 
which is very material in th^ case. This is 
what has actually happened with regard to 
the Collewady and Bhandarwady lands in 
this Mazagaon Estate. 1 have already 
referred to this and I do not think it necess¬ 
ary to give the whole history in detail. It 
suffices to refer to pages Ixxiv, Ixxv, Ixxrii, 
Itxx, Ixxxii and Ixxxiv of Vaidya's Compila¬ 
tion. This shows that about 1801 the Col¬ 
lector was called upon to rep ul what terms 
he would be likely to obtain I/om the oc¬ 
cupants for being suffered t j retain their 
occupancies. This report does not appear 
to have been made at once, but the Collec¬ 
tor who for the time managed the lands 
imposed a tax of 11 reas per square yard on 
the Collewady lands in 1811 (see pages 
Ixxx, Ixxxi). And finally in 1903 the lands 
were offered to their holders on certain 
terms (see page Ixxxiii), and these terms, 
with slight modifications in one or two 
cases, were ultimately accepted by the 
holders. History has a way of repeating itself, 
and there is a possibility that, though Gov¬ 
ernment miglit not disturb the occupant of 
this plot No. 20, he might find that he was 
called upon to accept a lease for a definite 
term or at any rate pay a considerably in¬ 
creased amount of rent or assessment. In 
this connection it is interesting to note that 
even in the first title-deed of the defend¬ 
ant fEx. 1) the conveyance is niade “sub¬ 
ject, nevertheless, to the annual ground rent 
to the said Fazandar”;—it does not stop 
there but goes on—“and assessment to 
Her Majesty’s Government of Bombay.” 
That would rather go against any contention 
that might bo set up that—to use the langu¬ 
age of 8. 8 of the Bom. Act U of 1876_ 

there is a right in limitation of the right of 
Government to assess. 1 may also refer to 
the well-known case of Shapurji Jivanji v 
The Collector of Bombay (11) which lays 

^1) » S bd. D«e. (v. i.) 111. 


down that strict proof must be given of 
any right set up in derogation of the in¬ 
herent right of the Sovereign to assess the 
land at liis discretion; and the fact that a 
very small rent has been paid for many 
years, does not show that the Government 
has forfeited its right to enhance the assess¬ 
ment in respect of such land. And in this 
particular case it would not (at any rate for 
some years) be open to the occupant to 
show that lie and his predecessors-in-title. 
had paid this small rent for over sixty 
years. The only evidence on this point in 
this case is that the rent has been paid 
from 1874, and it would not be till about 
1935 or so that the period of si.xty years 
referred to in Art. 149 of the Indian Limita¬ 
tion Act would expire. 

These considerations have led me to the 
conclusion that, if the word ‘ Fazandari” in 
this agreement Ex. F means, as I think it 
must mean, Fazandaii in the strict senee 
speeitied liy Farran, J., in farmonanddas 
Jixaiulas V. Ardeshir Fruviji (2), the land 
cannot properly be described as “perpetual 
Fazjndari.” It could only be applied in 
the loose sense to which I have already 
referred. It is no doubt the fact that the 
term “Fazandari” has for many years been 
applied to -pioperlies of this kind, and I am 
certainly not disposed to say that, provided 
it is intended and understood to be used in 
this loose sense, its use may not be 
legitimate. For instance in the case, about 
which evidence was given, namely, the con¬ 
veyance to the witness Canjibhai Allarakia 
of two plots in Matharpakhadi, the market¬ 
able title free from all reasonable doubt, 
which had to be shown under cl. (4) of 
the agreement in that case, was sufficienlly 
made out, for in that case the property is 
only described as “Fazandari” without any 
reference to an estate equivalent to an 
estate in fee-simple, and there is the further 
provision lliat the purchaser shall not re¬ 
quire any further proof about Fazandari 
than the Fazandari’s ground rent bills. In 
such a case of course there is good grou^ 
for saying that the stipulated title is 
ciently deduced from the mere fact that Ihfl 
land was described in bills, as Fazandari. 

But this is a different case, and X have to 
judge by the agreement in this particular 
case. In my opinion what the agreeroeni 
Ex. F contemplates is, to use the langua^ 
of Farran, J., an indefeasible right to hold 
in perpetuity on payment of a small 
or ground rent. And the conditions ugdef 
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^hich the superior-holder holds this land are 
'such that that right is not established. 
Evidence has been given in this case by 
witnesses whom I may call r/imsi-expert 
witnesses, namel 3 ^ Mr. Kola for the plaintiff 
and Mr. Vaidya for the dsfen Jaiit. I need 
not go in detail into their evidence. It 
seems to me that there is no material differ¬ 
ence between them. Mr, Kola, for instance, 
says that “leasehold" and “Faz.indari" are 
quite inconsistent terms; while Mr. Vaidya 
says that “leasehold" tenure is a distinct 
tenure recognised by Government, and that 
it is a distinct tenure from “Fazandari," 
which in his opinion comes under “pension 
and tax;" and it is so shown in his Compila¬ 
tion at page Ixxxvii, He there says: 
“Closely associated with the pension and 
tax tenure is a kind of sub-tenure known 
as ‘Fazandaii’.” Then he goes on to give 
some details about it. Tliis is supported by 
the evidence which has been adduced in 
this case, that these iiarticular IMatharpa- 
khadi lands are not classified as “pension 
and tax," or under any similar tenure in 
the Collector’s Records, but merely as 
“leasehold," and the Collector does not in 
fact recognise any tenure under the separate 
hams of “Fazandari". Tiiougli, therefore, 
I have considerable sympathy' for the con¬ 
tention of Mr. Wadia that, in practice, it is 
very improbable that the occupant of this 
plot will ever be disturbed by Government, 
yet the substantial fact remains tliat he is 
liable to such di9tnrl)ance, and also, even 
if he is not disturbed, to being called upon 
to piy enhanced assessment; anrl in view of 
that liability it seems to m? that the de¬ 
fendant has not satisfied the condition of 
cl. (6) of Ex. F that he shall show that 
the land agreed to be sold is “perpetual 
Fazandari" at a small yearly rent. 

The result is that I answer Issue No. l-A 
in the negative. 

As regards Issue No. 3 the clause about 
the marketable title free from reasonable 
doubt is subordinate to cl. (i) regarding 
the title being of a particular kind; and it 
13 sufficient to say that the defendant has 
not made out a marketable title of the kind 

stipulated. 

* ♦ ♦ ♦ * 

Z. K. Suit decreed. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 370 op 1922 . 

August 29, 1924. 

Present:—Mr. Justice Madhavan Nair. 

ALLABAKSH MIRA MOHADEEN 
SAHIB AND OTHERS—Plaintiffs Nos. 1 , 3 , 

AND 4—Appellants 
vei'sus 

SETTI CHINNA FAKRUDDIN SAHIB 

—Defendant—Respondent. 

Civil Procedure Code (Act V of WOS), s. 92—Collect 
tor's sanction for suit with certain prayers-Suit 
omittinij some prayers, maintainability of. 

Where a Collector sanctioned the institution of a 
suit under s. 92. C. P. C.. for removal of a trustee, for 
setting aside certain alienations by him and for 
recovery of the properties from the alienees, but the 
plaint as ultimately filed omitted the latter two reliefs 
and asked onlv for the removal of the trustee : 

Held, that the suit was not maintainable and that 
the plaint must consequently be rejected, [p. 1017, 

S?‘i 7 ii('asa v. Venkata, 11 M. US; 1 Ind. Dec. ("n. a.) 
lO.*! Sayad Hussein Miyan v. Collector Kaira, 21 B. 
157; 11 ind. Dec. (n. 8.) 174, relied on. - . ^ 

Ramrup Das v. Mohunt Sujaram Das, 4 Ind. Cai, 
92- 14 C W. N. 932; 12 C. L. J. 211. distinguished. 

Aiani Raghavulu. Settyv. Pellati Sitainma, 25 Ind. 
Oas. 791; 27 M. L. J. 266; 16 M. L. T. 178; (19UJ M, 
W. 692. referred to. 

Second appeal against a decree of the 
District Court, Anantapur, in Appeal Suit 
No 91 of 1921, preferred against that 
of the Court of the Subordinate Judge, 
Anantapur, in O. S. No. 18 of 1920. 

Mr. B. Somayya, for the AppolUnti. 

Mr T. R. Siibramania Iyer, for the Ree- 

pondeiit. _ , 

JUDGMENT.—The only question 

ar-’-ued in this second appeal is as regards 
the maintainability of the suit. The plaint¬ 
iffs who are appellants instituted the suit 
out of which this second appeal arises for 
the removal of the defendant from the 
trusteeship of a certain Muhammadan 
religious institution in Tadpadri Town after 
obtaining sanction from the Collector under 
s 93 C P. C. The Collector’s order accord¬ 
ing sanction to file a suit was not only for 
removing the trustee but also “for declar¬ 
ing the alienations made by him null and 
void" * * (Relief No. 3 in Ex. A) 

“and for recovering the trust proper^ea 
from the alienees" (relief No 4). The 
plaint, however, omitted these two reliefs 
ind asked only for the removal of the 
trustee who was made the sole defendant 
in the suit. It was held by the lower Court 
that, since the reliefs asked for in the plaint 
did not precisely correspond with the rehew 
mentioned in the sanction order, or, m other 
since th© ©uU lOitituted differed .ro.m 
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the One for which sanction was given, the 
plaint was rightly rejected, by the District 
Munsif. The correctness of this decision is 
now challenged in this second appeal. 

In Srinivasa v, Venkata (1), two worship¬ 
pers at a Hindu temple obtained sanction, 
under s. 18, corresponding to s. 92, C. P. 0., 
of tlie Keligious Endowments Act, to sue 
for the removal of the managers of the 
temple on the ground of breach of trust 
and for damages. In the suit, actually 
brought by them, the claim for damages 
was omitted and it was held that, as the 
suit actually instituted was not the one for 
the institution of which sanction was given, 
the plaint was properly rejected. The 
principle on which this decision ii based 
is thus stated by Muttusami Iyer and 
Brandt, JJ.: "Having regard to the fact that 
the character of the suit, which the appel¬ 
lant proposed to institute was one of the 
circumstances which the Judge was entitled 
to take into consideration in forming an 
opinion as to whether the application was 
bona fide, we are not prepared to hold that 
the appellant was entitled, as a matter of 
right, to give the suit a character different 
from that in respect of which sanction 
was granted. The obligation which s. 18 
imposes on the Judge to satisfy himself 
that there are sufRcient prhna facie grounds 
for the institution of suit and the 
power conferred upon him by s. 19 to call 
for the production of accounts of the 
trust for giving leave for the institution of 
the suit, indicate an intention ou the part 
of the Legislature to provide an adequate 
protection to the trustees against ve::^atious 
suits, and, in cases of doubt, we think, we 
ought, so to construe s. 18 as not to take away 
the protection." This decision is cited with 
approval in SayadHusseinMiyany. Collector 

a case in which a 
relief other than those included in the terms 
of the sanction was sought. 

It is argued on behalf of the appellants 
that, if the reliefs omitted in the plaint 
do not strictly fall within the scope of s. 92 
as in the present ease, then the fact that 
the order according sanction mentions 
them does not entitle the Court to reject 
the plaint: in other words the close cor¬ 
respondence between the terms of the order 
granting sanction and the plaint is not 
required in such cases. This argument 
receives support to a certain extent from a 

(1) 11 M. 148; 4 Ind. Dec. (s*. s.) 103. 

(2) 2115. 157; 11 Ind. Pec. (NVS.) 174. 
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decision in Ramrup Das v. Mokunt Sujarani 
Das (3). In that case, the plaintiffs had 
instituted a suit under s. 92, C. P. C., for (a) 
removal of a Mohant, {b) for the appoint¬ 
ment of plaintiff No. 1, as the Mohant * 

* and for other reliefs marked (c), (d), 
(e) and (/) in the plaint. Apparently for the 
purpose of reducing the Court-fees, when 
that question was raised the plaintiffs 
obtained an amendment of the plaint by 
striking out the relief prayed for the 
appointment of plaintiff No. 1 as theMohant: 
When the order allowing amendment was 
attacked on the ground that it could not 
be made without the sanction of the Ad¬ 
vocate-General, Ilolmwood and Chattarjee, 
JJ., observed in their judgment as fol¬ 
lows:—“If the Advocate-General has sanc¬ 
tioned the suit under s. 92 and something 
outside the scope of that sanction has 
been inserted in the plaint and that has 
been covered by the general sanction, it 
cannot be said that the striking out of that 
relief which did not fall strictly within the 
scope of 8. 92 cannot be made without the 
sanction of the Advocate-General 
If the original prayer struck out does not 
fall within the scope of s. 92, then there 
can be no reason in our opinion, why the 
amendment should not he made". It is 
obvious that the further question whether 
the plaint in such cases should be rejected 
was not considered in that case. It is also 
not clear from the report whether the 
relief struck out was specifically mentioned 
in the order of the Advocate-General grant¬ 
ing sanction. Applying the principle of 
this decision, the case of Sayad Hussein 
Miyan v. Collector of Kaira (2) is explained 
by the appellant’s learned Vakil by point¬ 
ing out that the added relief in that case 
was one for which sanction "was required 
under s. 92, C. P. C. But, as already men¬ 
tioned that decision cites with approval, 
the decision inSinnivasa v. Venkata (1). 
has also been argued for the appellants 
that since the alienees are not necessary 
parlies to a suit under s. 92. C. P. C., the 
reliefs omitted cannot be asked * for in this 
suit and that the plaint should not, there- 
fore, have been rejected. InAsamRaghavuli^ | 
Setty V. Pellaii Sitamma (4) it was observed J 

by the learned Chief Justice; “That, if they 

^^(3) 7 Ind. Cas. 92; 14 C. W. N. 932; 22 C. L I 

(4) 25 Ind. Cas. 794; 27 M. L. J. 2:6; 16 M. L. T. ^ i 
(1914) M. W. N. 69?. • f 
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(alienees) had desired to be made parties, 
I agree that an order adding them might 
properly have been made, but I do not 
think that they ought to be made partiee 
against their will to a suit under s. 92”. 
In my opinion, none of tliese decisions 
affects the principle which has been en¬ 
unciated by the learned Judges in Srinivasa 
Y. Venkata (1). Obviously, it must be 
difficult to assess the value of each of 
the c'onsiderations that operated to secure 
the consent of the Advocate-General. As 
pointed out by the District Judge: "It may 
well be that had the applicants not express¬ 
ed their intention to recover Ihe trust jiro- 
perties, the Collector would not have con¬ 
sented to the suit”. FoWowing Srinivasa v. 
FeuA-ata (li. 1 hold that the plaint in this 
case was rightly rejected. 

As it will cause no serious hardship to 
the appellants to file a fresh suit, I think 
the amendment of the plaint asked for 
only in the Appellate Court was rightly 
disallowed by the District Judge. 

This second appeal is, therefore, dismiss¬ 
ed with costs. 

V. N. V. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Civil Riivrsiox No. 160 of 1924. 
November 23, 1921. 

Present: —Mr. Justice Walsh and 
Mr. Justice Sulaiman. 

Sardar HAUBANS SINGU and others 
—Opposite Party —Appellant.^ 

versus 

Rani RAJINDER KCAK—Applicaxt- 

Respondent. 

Guariliam and Wards Act (VIIl W.O'D, s 
Tnufti .'tc-t (II of m.i), .W. rr. rs Ihsinrt -hidpt, 
jurisdiction of. to'dUponsi-.ss third persons ni possession 
of minor's propn'ty -Trust created by minors father 
payment of deots, whether can be cancelled by 

Julnt. r • . • » 

Under th? Cinu-dians and Wards A'd a District 
Judge has no jurisdiction to dispossess third pcisoiis 
from, property over wliicli they may lit*, rightly oi 
wrongly, in, possession. Ho can at bos^ giredirec- 
tio.as to th 1 guardian to talce necessary stci>M to recover 

the pro,) rty. [p. 101 \ col. 2.] « *i • i i fa 

In order t > arratig®' for th“ yiaynient of their ue 
three separalud Hiadu brothers ex'^cuted a deed 
trust under which trustees were ap^jamted to taice 

oliargsofthe management of their enire estate and lo 

pay out of its in?om 3 the dabts ilut wn-e «|dstundin„ 
against it. Subsaqucntly, ir, ihp 

and his minor son succeeded to his interest . 

estate. The widow of the deceased was nppoiatea 


the guardian of the person and property of her Wilior 
son, but the District Judge being of opinion that it 
was desirable that the management of the estate 
should continue in the hands of the trustees, passed 
an order to that effect and added the niiuor's mother 
ns one of the trustees. 'The District Judge also pvT- 
initted the guar^lian to enter into a deed of i>arlili“n 
with the otiier i)roptietors under which the minor's 
sliare in the estate was sc|niiaieti and the exact 
amount of hi.s liability was allocated. tSometiine» 
afterwanls the minor’s guardian became dissatisiicd 
with tlie manag«-inent of the otiicr trustees, and on 
her application tlic Distrii’t Judae, after exjiressing 
the view that it was no longer in the interest of the 
minor that the trustee should continue to manage the 
j)ropfrty when his m<'tli>^r was altogether excluded 
fi’oni th-- nrniiig.-mcnt. said that Ic- Il)c|-c}>>’ ‘‘caii<-eil- 
»-d the trust." H- als') rlicrcifd tlial tin- iriiardi.-iu 
s!it>uld li**rs-lf m-max'' 'ho pr<*|iii-ty paid 


niaiiag'U's ; 

llt id,{h tliat the trustees imt hav ing h 'm directly 
appointed by tlie District Judge were U"f under his 
direct control, and In- had no jurisdiction in a sum¬ 
mary proceeiiing eitlier to is.sue orders to the trustees 
to hand over the pjssessiuii of the minor's properly to 
the guardian or to terminate the trust ; [j\ lOPJ, col. I.J 


(2) that the trust created by the minor's father and 
uncles had continued to be in existence througliout 
and all that had happened on the death t.f the minor's 
fatlier was that a new trustee liad been added and 
that, th.'refore, the District Judge had no jurisdiction, 
to set aside the trust ; [ibid.\ 

'3) that even if it was assumed that a new trust 
wa.s created on behalf of the minor by liis guanliau it 
could not be cancelled or rcyok-d uuk-s.s iho case fell 
within the provisions cif s. 77 or .s, 78 of the Trusts 

Act. [ibid.] t y T • 

Civil revision from an order of the Dis¬ 
trict Judge, Aligarh, dated the 25111 of 
July 1924. 

Messrs. P. N. Saprii and P. C. Banerji, 
for the Appellants! 

Messrs. P. L. Banerji and Ram Nama 
Prasad, for the Respondent. 


JUDGMENT.— This is an application 
in revision to get revised an order of the 
District Judge, of Aligarh, dated tlie 25th 
of July 1921, ratlier diHicult to define and 
say under what Act or section it was 

passed. , . ^ 

It is necessary to state brielly certain 

facts leading up to tliis application before 

disposing of it finally. 

Kuiiwar Maheiidrajit s grandfather Kao 
Umro Singh died in the year 1898 leaving 
a considerable estate behind him and con¬ 
siderable debts. It is admitted that some 
years afterwards liis three sons represent- 
the three branches became separate in 
esfatc In order to arrange for the pay¬ 
ment of the debts that were outstanding 
the three brothers on tlie 1st of August 
1912 executed a deed of trust under which 
three trustees were appointed to take charge 
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bf the management of the entire estate and to 
pay out of its income the debts that were 
outstanding against it. Provisions were made 
how in case of the death of any of the trustees 
his successor should be appointed. We 
may mention that in 1912 Mahendrajit 
Singh was a minor of tender years and 
he could not himself have been a party to 
the deed and there can be no doubt that 
his father Hari Raj Singh acted as the 
head of the fnmilv and entered into the 
deed of tiust along with his brothers. In 
1918 Ilari Raj Singh unfortunately died. 
After liis death his widow was appointed 
the guardian of the person and property 
of the minor hy an order dated the 16th 
of Febiuaiy 1920. The learned Judge who 
passed that order thought that it was de¬ 
sirable tliat the management should con¬ 
tinue in the hands of the trustees so long 
as the Court of Wards did not take over 
the management of the minor’s share in 
the estate. Accordingly in appointing 
Rani Rajinder Kuar, the widow, as the 
guardian of her minor son, he made reser¬ 
vations that the management of the pro¬ 
perly should continue to vest in the 
trustees pending the decision of the ques¬ 
tion whether it could not be taken over 
bytheCouit of Wards. Subsequently itseems 
to have been conceded by all the parties 
concerned that it was not possible for the 
Court of Wards to take over charge of the 
minor's share unless his interest be sepa¬ 
rated and his liability clearly defined. 
With a view to carry out this purpose the 
learned District Judge permitted the 
guardian to enter into a deed of partition 
w'ith the other proprietors, under which 
the minor’s share was separated and the 
exact amount of his liability allocated. 
This deed was executed after the sanction 
of the District Judge on the 9th of August 
1921 and was duly registered. In his order 
the learned Judge sanctioned the continu¬ 
ance of the property of the minor under 
the management of the existing trustees 
with the addition of the name of Rani 
Rajinder Kuar as a trustee. There were 
numerous subsequent orders or directions 
under which the trustees were directed 
that Rs. 500 a month should be paid to 
the widow as maintenance allowance to her 
and her minor son. 

For some reasons which it is not neces¬ 
sary to consider here, Rani Rajender Kuer 
became dissatisfied with the management 
the other trustees, Numerous applies- 


iUJlNOBR KAOR [851. 0.10251 

tions, one after another, were filed in the 
Court complaining against the trustees and 
pointing out various grievances said to 
exist. The order in question is supposed 
to have been passed on one of the nine 
applications made by her. 

Under the order before us the learned 
Judge after expressing the view that it 
was no longer in the interest of the minor 
that the trustees should continue to manage 
the minor's property when his mother was 
altogether excluded from the management, 
said that he thereby “ cancelled the trust.” 
He also directed that the Rani herself 
should manage the property of the minor 
and that, as she was a pardanashin lady, 
she should employ two leading Pleaders of 
the Court to work as managers of the estate 
on a remuneration fixed. 

So far as the order of the District Judge 
can be said to amount to directions given 
by him to the guardian under s. 32 of 
the Guardians and Wards Act, it is impos¬ 
sible to say that it was without jurisdic¬ 
tion. Whether that order was a proper 
one or not, was a matter for the District 
Judge to consider. It is even now open 
to him to re-consider those directions at 
any time if certain fresh circumstances 
are brought to his notice and he is satisfi¬ 
ed that the pardanashin guardian cannot 
be a fit person to manage the estate. Those 
directions are also open to a further 
amendment in case the Court of Wards 
is actually prepared to take over the charge 
of the minor’s estate. We, therefore, do not 
propose to say anything with regard to this 
order so far as it affects the guardian ap¬ 
pointed by the Court. 

The question that remains is : How far 
that order can bind the trustees ? 

It is clear that an order purporting to be 
passed under the Guardians and Wards Act 
cannot bind third parties who are in pos- 
ses.*:ion of the estate. It has been laid 
down ^ in severel cases that under the 
Guardians and Wards Act a District Judge 
has no jurisdiction to dispossess third 
persons from the property over which they 
may be, rightly or wrongly, in possession, 
but can at best give directions to the guar¬ 
dian to take necessary steps to recover the 
property. 

The learned Advocate for the respondent 
has cont^ded that inasmuch as the deed 
^ p^ition had been sanctioned by the j 
District Judge and as such sanction was 

ftb^Qlutel^ iiecessai^ undep a. 7 pf tlw i 
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Indian Trust Act, it must bo taken lhat 
the trustees came under the direct control 
and supervision of the District Jud.rce and 
that he had absolute power of directing 
them to give up possession at any time 
when he was satisfied that they could not 
act in the interests of the minor. We are 
unable to accept this contention. It is true 
that the deed of partition was executed 
after the sanction of the District Judge 
had been obtained, but. tlie sanction of the 
District Judge merely amounted to a per¬ 
mission to the guardian to enter into a 
deed of partition. Assuming for tlie.sake 
of argument that this parlitioi^ deed really 
created a new trust, even then the creation 
of the trust must be deemed to iiave been 
made by the guardian after the pennis.^ion 
of the Judge. It cannot be said that it 
was the District Judge wlio ai>pointed the 
trustees. The trustees not having been 
directly appointed by the Judge are not 
under his direct control and tlie learned 
Judge in a summary procce ling luid no 
jurisdiction either to issue orders to the 
trustees to hand over the po.sscssion (J llie 
property or to terminate the trust. We are 
far from saying that the i‘)artition deed of 
1921 created a new trust. On the other 
^ hand in the proceedings it seems to liavc been 
assumed all along Uiat tlie old trust wliidi 
was created by the deceased fatlierof the 
minor, who then admittedly was the head 
of the familj’, was still in existence. ICven 
in his order dated the *JLh of August 1!(21 
Mr. Sams referred to that trust as tlie exist¬ 
ing trust. The deed of partition also docs 
not anywhere suggest that the old trust 
had terminated and a new trust was being 
created. If, therefore, it be taken that the 
old trust had continued and all that had 
happened was that a new trustee was added 
then the learned District Judge would 
still more clearly have no jurisdiction to 
set that old trust aside. On the other 
hand even if it be assumed that a new 
trust was created on behalf of the minor 
hy the guardian in 1921 it cannot be can- 
celledor revoked unless the case falls within 
provisions of ss. 77 and 78 of the Indian 
Trusts Act, Section 77 obviously cannot- 
^pply because the purpose, namely, the pay¬ 
ment of the debts for which it was created 
has not been completely fulfilled, nor has 
it-become unlawful, nor impossible. Sub- 
(a) and (6) of s. 78 do not apply. The 
learned Advocate for the respondent has 
contended strenuously that cl. (c) of s. 78 
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does apply and he says that this is a case 
where the trust, being for tlie payment of 
tlie debts of the author of tlie trust and 
not having lieen communicated to the 
creditors, is liable to be revoked at the 
pleasure of the author of the trust. The 

\ 11 ^5 way was that there 

were t hree authors of the trust and only 
one of I hem can be said to be trying to 
revi'ke it. 'J'lie learned Advocate, however, 
has tried to get over it hy saying that 
tliis is really a composite document under 
which three distinct trusts were created 
and tliat, therefore, under Hie 'I'nistsAct 
this is merely a revocation of the trust by 
its sole autlior. But assuming that that 
position can be taken, it is clear that cl. 
(c) iloes not apply unless it would he a fact 
that the trust has not been communicated 
to llie creditors. In the jiresent case this, 
of course, is imj'ossiljle to say. Although 
the creditors were no parties to the deed 
of pailition or the deed of trust, neverthe¬ 
less they liave been receiving part of 
the delits all along from the trustees and 
there is no suggestion either, in the appli¬ 
cations or anywhere on the record that the 
trust had not been lirouglit to tJieir notice. 
The learned Distiict Judge lias not passed 
lliis order on this ground, nor was this 
made a ground of attack in the applications 
filed on behalf of llie J^ani. It, therefore, 
seems to us lhat this cannot be said to be 
a case wliere the trust can be revoked by 
the Dii-trict Judge in these proceedings. 

On the other liand it may be possible 
for the minor to say that he is not bound 
by tlic deed of tru.st which was created 
l-y his father as joint owner of llie pro- 
pert)'. Tliat would be a mixed question 
of law and fact which cannot be decided 
in lliese summary proceedings. It may 
also be open to the guardian of the minor 
to have this deed of trust set aside by a 
subsequent instrument or through Court. 
Or if there was in reality no trust at all, 
but a mere appointment of managers, her 
course would be easier. 

We accordingly do not in any way wish 
to suggest that it is not open to the guard¬ 
ian to have the deed set aside or revoked 
in the way open to her and allowed by 
law. All that we wish to say is that in 
these summary proceedings the learned 
Judge had no jurisdiction to pass an 
order setting aside the trust so as to bind 
the trustees for all time to come and com¬ 
pel them to hand over the property imme- 
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diately. If really the trust can be revoked 
and has been validly revoked by the guard¬ 
ian then the possession of the minor’s 
estate by the trustees would be without 
right and they may be lial)le to pay mesne 
profits to the minor. But that is altogether 
a different question. 

We are accordingly of opinion that the 
order of the learned District Judge can¬ 
celling the trust as against the present 
trustees was passed without jurisdiction 
and cannot be upheld. 

We may, however, note that Mr. Durga 
CMiaran Ranerji and Mr. S.ipru on belualf 
of the trustees liave given an under¬ 
taking that they have never objected 
to the payment of Rs. 500 a month to the 
Rani Saheba for her maintenance and the 
maintenance of her .son so long as the 
management remains in their hands and 
they undertake to pay this sum to her regu¬ 
larly month by month 

In view of these undertakings we would 
set aside the order of the District Judge so 
far as the trustees are concerned, leaving 
the contents of that order as if they were 
mere directions to the guardian to take 
steps as directed. We would also like to 
add that the receipt of the monthly allow¬ 
ance of Rs. 500 by the lady from the 
trustees would in no way prejudice her 
right to get this trust revoked or cancelled 
in the way allowed by law. 

In view of the fact that, except on the 
last date when the trustees did not agree 
to the trust being put an end to at once, 
there seems to have been some aeqtilescence 
on their part in the procedure adopted by 
the learned Judge, we direct the parties 
to bear their own costs of these proceed¬ 
ings both here and in the C'ourt below. 

t. K. Order set aside. 


MADRAS HIGH COURT, 

Second Oivin Appeal No. t<73 of 1921. 

March 10, 1924. 

Present: —Mr. Justice Krishnan. 
APPATTA DHATHU NAMBIAR 

AND OTIIEKS—PlAI.NTIFI'S—APPELLANTS 

I'ersns 

APPATTA SEKHAUAN NAMEIAR 
and others—Defendants Nos. 1, 3. 
to 12, 13 to 22, 24 to 27, 29 to 47,48 
TO 57 AND 60. 61— Respondents. 

Malabar Law—Tavnzhi—Kamavan, oc^uwti<m# by 
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— Presumption—Maintenance arrangement witAka^im- 
vano/ tarwad—.7unior members, rights of—Denial of 
tarwad right—Forfeiture. 

In tha ab33nce of evidence to the contrary, the pre- 
sumpti«^a is in favour of the view that property ac¬ 
quired by the fcarnara/i of a MalaWrtara^Atisacquired 
for the and with the funds, and the 

jn'esuniption must prevail unles.s the person whoaverS 
tliat the property is a self-acquisition proves that fact 
by evidence, [p. 1051, col. l.j 

It i.s not open to the junior members ofa Malabar 
tarwad to set aside any arrangement that the kanui* 
ri't lias made for the jiurpose of the enjoyment of the 
tarwi l properties by certain other junior members 
for their maintenance, and the latter are entitled to 
continue in po.ssession of the properties of the tarwad 
iiudl and unless th? karnavAn of the tarwad asjw 
for th ‘ r.*tiirn of tljeir po.ssession from them, rp-1051, 
r.1.2.1 

Where the members of a tavazhi are in possession 
of certain pn>pertie3 of their tanvad under an arrange* 
m?nt with the karnavan for their maintenance, a 
recital in a karar amongst themselves that the pro¬ 
perties belong to the tai'azhi does not operate to 
work a forfeitur.3 of tlieir rights and the other junior 
member.s of the tarwad cannot on that ground get a 
decree for reeovery of possession of the properties, 
where the members of the tavazhi unconditionally 
admit in their written statement in the suit that the 
properties belong to the tarwad. [p. 1053, col. 1-) 

Second appeal against a decree of the 
District Court, North Malabar, in A. S* 
No. 11 of 1917, preferred against that 
of the Court of the District Munsit 
Quilandy, in O. 8. No. 17 of 1915. 

Mr. C. V'. Ananthakj'ishna Iyer, for the 
Appellants. 

Messrs. T. R. Ramachandra Iyer and 
S. Srinivasa Iyer, for the Respondents. 

JUDGMENT.—This suit is brought to 
recover with mesne profits possession of the 
properties described in the plaint from the 
possession of the defendants on the allega^ 
tiou that they are fancad properties. The 
plainiiff.s and the defendants are all 
members of a Tnamrnakkatayam tarii^aa 
called “Appatta." The first defendant is 
the present karnavan of that tarwad and 
the other defendants also belong to the 
tarwad. The plaintiffs who are some of 
the members of the tarwad are the ap¬ 
pellants before me. The defendants against 

whom reliefs are claimed in this siut 
are also members of a tavazhi in the 
iainvad called Kuttierikandi tavazhi. The 
lower Courts have found that though the 
exi.stenco of the tavazhi was denied such 
a tavazhi does exist as a separate body m 
the tarwad with a separate karnavan and 
owning separate properties. The merohers 
of the tavazhi claim the suit properties^^ 
theirs except items Nos. 1 to 12 and 14 nhicn 
are admitted to be tarwad properUe*- 
The second appeal has been argued befoi« ; 
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Bie only with reference to items Nos. 27, 28, 
29, 34, 35,37, and 38 an items Nos. 1 to 6 and 
the improvements on items Nos. 8, 9 and 10. 
As regards items Nos. 27 and 28 the evidence 
is that they were originally acquired on 
an otti right in the name of one Ukkandau 
Nambiar by the then karnavan of t!ie 
Imbichunni Nambair, and that in 
1889 the je7ivi riglit was acquired by 
Imbichunni Nambiar himself, part of the 
consideration of the jenyn right being the 
otti amount which had previously been 
advanced. Imbichunni Nambiar being the 
knrnay'an of the at the time, there 

is a presumption in favour of holding that 
he acquired the properties for the tavazhi. 
The lower Court has also found that the 
claim of the tarivad even if it had 
at any time, is clearly barred by limitation 
as from 1S89 onward the defendant’s tavazhi 
has been in possession. 

As regards item No. 29 that was acquired 
by Ukandan Nambiar in 1071 (189Gy under 
Ex. FF. At that time he had become the 
kamavan and manager of Kuttierikandi 
tavazhi. So the learned Judge was rigid in 
holding that in the absence of evidence 
to the contrary, the presumption was in 
favour of the view that the property 
acquired by him was acquired for the 
tavazhi and with the tavazhi funds. And 
this presumption must prevail unless tlie 
person who avers that the property is self¬ 
acquisition proves that fact by evidence. 

Items Nos. 34 and 35 were purchased in 
Court auction in 1889by Kelappan Nambiar, 
the previous kavnavan of this tavazhi, and 
the tavazhi has been dealing with these 
items as pointed out b^^ the learned Judge 
ever since as their property. 

Items Nos. 37 and 38 were also acfpiired 
by the same person Kelappan Nambiar. 
Kelappan Nambiar himself was a party 
to the Karar, Ex. QQ, and admitted that 
these properties belonged to the tavazhi 
and were acquired with the help of the 
other tavazhi members and with iax'azhi 
funds. Therefore it is clear that these pro¬ 
perties belong to the tavazhi. 

A point of law was raised before me that 
the self-acquisitions of a junior member of 
a tarwad lapsed to the tainrad on his 
death and not to the tavazhi even though 
be is a member of the tavazhi 9 hat 

was ao laid down in Oovindan Naiv v. 

Sankaran Nair{i). 

. (1)2 Ind. Cae. 183; 32 M. 351; 6 M. b. T. 100; 19 M. 
U J. 350. 


That case lias no application here. It is 
only of importance to sho-w the lower 
Court’s statement in para. 4 that the 
self-acquisition of the j\mior members of 
tlie tavazhi lai)se(l to the tavazhi and not to 
tlie faru'tid is iiot correct. 

As regards items Nos. 1 to 0 they are ad¬ 
mittedly tartrad properties and they are 
in possession of some of the members of 
the Kuttierikandi tavazhi but the members 
of the Kuttierikandi are also mem¬ 

bers of the tanrad and tliey are entitled 
to be in possession of the properties of the 
hirirod until and unless tlie karnavan. of 
the tanrad asks for the return of their 
possession from them. Hut in this case the 
karnavan is not suing and as the plaintiffs 
are junior members and belong to another 
it is not open to tliem to set aside 
any arrangement that the karnavan has 
made for tlie purpose of the enjoyment of 
the tarwad properties by the junior mem¬ 
bers. In the case of items Nos. 1 to 6 even 
the plea that the junior members were 
settins: up adverse possession of the jenm 
title against tlie tarwad has not been es¬ 
tablished and, therefore, there is no ground 
for recovering the pi’operties from these 
junior members of the tarwad. It is, 
thereha-e, clear that the suit for recovering 
items Nos. 1 to fi cannot stand. 

It is finally urged that item No. 32 has 
been lost sight of by the lower Appellate 
Court in its judgment tliougli it wai 
admitted to be tarwad property. But on 
looking at the statement in jiara. 37 of 
the 'Miinsif’s judgment, it is clear that the. 
plaiiititTs’ claim fur items Nos. 30 to 33 were 
given up before him. That must be the 
rca^.ou why nothing has been said by the 
Appellate Court as regards item No. 32. 

The last contention is as regards the 
improA^emenlson items Nos. 9, 10 and 11. It 
is urged that these improvements were 
made by one Kanaran Nambiar, a junior 
member of the tarwad and that, therefore, 
on bis death these improvemenlB should be 
ipkfn to have lapsed to the tarwad under 
the rulin" in Govhidan Kair v. Sankaran 
N’ufr (1).” Hut unfortunately for this argu¬ 
ment the man wlio made Hie improvements 
had made a gift of his property before hie 
death under E.k. XLIV to his brothers and 
other members of his tavazhi. That claim 
aEofaiis There does not seem lo be any 
valid ground for the secerd appeal which 
fails and must be dismissed with costs. 
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AIrmouandum of objections. 

The memorandum of objections refers to 
items Nos. 7, 9, 10 and 11. The Munsif dis¬ 
missed the suit as regards them also but 
the Subordinate Judge has given a decree 
to the plaintitfs for possession of those pro¬ 
perties on payment of the value of improve¬ 
ments ; and the value of improvements has 
been assessed by him. These properties are 
admittedly tarwad properties just as items 
Nos. 1 to () are which lave been already dealt 
with in the appeal. The only difference 
between items Nos. 1 to (> and these items is 
that in a Karat- entered into by the mem¬ 
bers of tlie Kuttierikandi a state¬ 

ment was made that they were the jenm 
properties of the tarazlii, whereas with re¬ 
gard to items Nos. 1 to ti there was no such 
statement. The Subordinate Judge has 
held that because the jetim title of the 
tarwad was denied by the members of the 
tavazhi the properties should be taken away 
from them and he has decreed possession 
in favour of the plaintiffs. It must be borne 
in mind in this connection also that the 
karnavan of the tarwad does not seek to re¬ 
cover possession of these properties. The 
question then is whether the fact that in the 
Karar the members of the Kutlierikandi 
tavazhi made a statement denying the jenm 
title of the tarwad is a suflicient ground for 
differentiating between items Nos. 7 and 9 to 
11 and the other items of the (anrad pro¬ 
perty. I am inedined to think that it is 
.not. In the written statement filed by the 
defendants they unconditionally admitted 
that these pro])erties also belonged to tlie 
tarwad and have withdrawn from' the 
position they took up in the Karar. Tliey 
have only claimed in the case the value of 
the improvements on these items which 
they said belonged to the tavazhi. Now 
that being,so there is no reasoh for think¬ 
ing that their being continued in posses¬ 
sion of these properties would in any way 
work to the prejudice of the tarwad. It 
might be that b:cause the jenm title of 
the tarwad was denied in the Karar, the 
plaintiffs were right in bringing the matter 
into Court bat when once the defendants 
admitted the jenm title of the tarward there 
is no further reason to take away the pos¬ 
session of the properties from the defend¬ 
ants. They as members of the tarwad are 
quite entitled to be in possession of these 
properties with the permission of the kama^ 
van of the tarwad as the plaintiffs them¬ 
selves are who are only other junior mem* 
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bera of the tarwad. It would be open 
always to the karnavan to get possession 
of these tarwad properties from the plaint¬ 
iffs if he w'ants them. But I do not think 
the plaintiffs should be allowed to insist 
upon a decree being given for the delivery 
of these properties to them on behalf of 
the tarwad. I am inclined to think that 
the reasons given by the Munsif are correct 
and that the Subordinate Judge should not 
have interfered with his decree. The 
Subordinate Judge has treated the defend¬ 
ants as if they were tenants under the 
karnavan of the tarwad of these proper¬ 
ties and has held that the denial of the 
title of the tarwad in the Karar has worked 
a forfeiture of any right thay have in the 
property. This view is clearly incorrect 
as it was not the case of the plaintiffs or 
any one else that the defendants were in 
possession of these properties as tenants. 
In fact, on the evidence referred to by the 
District Munsif it is clear that the plain¬ 
tiffs were not able to say in what capacity 
the defendants were in possession. The de¬ 
fendants themselves have had possession 
of these properties with the permission of 
their karnavan for their own maintenance 
after paying the Government revenue and 
other incidental expenses, and it is clear 
also that they have considerably improved 
the properties. Under these circumstances 
it seems to me that the memorandum of 
objections must be allowed and the decree 
giving possession of the properties to 
plaintiffs should be set aside. As regards 
costs of the memorandum as the defend¬ 
ants did once deny the tarwad title I do 
not think that any costs should be given to 
them. 1 direct each party to bear their 
own costs so far as these items are concern¬ 
ed not only in the memorandum of objec¬ 
tions but in both the Courts below. 

Memorandum of objections allowed. 
v. N. v. 

Z. K. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decrbb No. 91 

OF 1922. 

April 16, 1921. 

Present: —Justice Sir Hugh Walmsley, Kt., 

and Mr. Justice Mukerji. 

JOLFA BIBI— Plaintiff—Appellant 

versus 

AJALADDIN and others—Defendants 

—Respondents. 

Parltlion, suit for^l*artition for convtnience of 
possession-Decrzi, whether can be passed. 

A partition effected for convenience of possession 
cannot stand in the way of a decree for partition so 
long as-it is not found that it is in conformity with 
the shares of the respective parties, (p. 1054, col. 1.] 

Appeal against a decree of the Officiating 
Subordinate Judge, Chittagong, dated the 
14th of May 1921, modifying that of the 
Munsif at Pativa, dated the 20t]i February 

1920. 

Babus Girija Prasanna Sanyal and Charu 
Chandra Sen, for the Appellant. 

Babu Narendra Ccomar Das, for the Res¬ 
pondents. 

JUDGMENT, 

Mukerji, J. —This appeal arises ovt of 
a suit for partition instituted by the plaint¬ 
iff JolfaBibitohave her 3 annas 11-12 27 pies 
share in the lands of Sch. I and 10 annas 
2 pies share in the lands of Sch. II of the 
plaint after partition by metes and bounds. 

The plaintiff’s case was that one Pela 
Gazi left throe sons, Baksha Ali, Kamar Ali 
and Safar Ali, that Baksha Ali predeceased 
his two brothers, that defendants Nos. 1 
to 8 are the descendants of Baksha Ali and 
Kamar Ali, that Safar Ali left a son Nijamat 
Ali, that Nijamat Ali died leaving a widow 
named Sabjan, a daughter (viz., the plaint¬ 
iff) and a son who subsequently died 
leaving a widow, the defendant No. 9, and 
a daughter, the defendant No. 10, and that 
last of all Sabjan died. According to the 
plaintiff the lands of Sch. I were owned by 
Pela Gazi, and those of Sch. II belonged to 
Nijamat Ali. Defendants Nos. 11 to 26 are 
said to have purchased portions of the 
lands from some of the aforesaid defend¬ 
ants. 

Of the defendants only Nos. 1, 9, 10, 11, 
12, 13, 16, and 18 filed written statements 
and the others did not aijpear in the suit. 
Of these again all gave up the contest 
except Nos. 1 and 18. 

The main defence of the defendant No. 1 
was that the lands did not belong to Pela 
Gaai but to Baksha Ali, that plaintiffs 
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grand-fatlier Safar Ali was not a son of 
Pela Gazi but of one Muiishea, that Mim- 
shea purcliased some lands of lots Xos. 1, 
2 and 7 of Seh. I, that liis two sons (.’hand 
.Alia and Safar Ali were in ])osse8sion 
thereof and as .sucli (he names of Makbul 
Ali (CMiand Mia's son) and Nijamat Ali 
(Safar Ali’s soin arc to he haind in (lie 
khaliaus, but that the entries are not (piile 
correct, and that in Die lands of lot No. 2 
of Sch. 11. Nijamat All's vendor diunat Ali 
liad no title. 

The defence of (he defendant No. 18 was 
much on the same lines willi that of the 
defendant No. 1, and he further alleged 
that Die (daintilf was already in possession 
of lier sliarc in the lands that slie had in¬ 
herited from her falhei'. 

The learned Munsif gave the plaintiff a 
decree declaring her riglit to the shaies 
claimed and a decree for fiartilion and 
mesne profits. Itogave certain directions 
as to how Die partition was to be effected 
without di.-^turhiug present i)ussessioii as 
far as practicable and suggesting that equal¬ 
ity of division was to be secured by 
awarding eoninensQtii'U if Djat was neces¬ 
sary. 

Aguinsl tliis decree the defendant No. 1 
alone preferred an appeal, and he inqikad- 
ed the plaintiff alone as respondent in 
that appeal. The learned Subordinate 
Judge allowed theai)peal and dismissed the 
plaintiff’s suit in its entirety. He came to 
the findings that Safar Ali was ason of Pela 
Gazi, that lots Nos. 1 to 5 of iScli. I be¬ 
longed not to Pela Gazi but to Bakslia Ali, 
that Nijamat AH's vendor Jinnat Ali liad 
no title to Die lands of lot No. 2 of Sch. II; 
and as a result of these findings lie came to 
tlie conclusion that Safar Ali iidierited one- 
sixth share in lots Nos 1 to 5 of Sell. I, 
and Nijamat Ali had one-Diird sliare in lots 
Nos. 6, 7, 7 (ka) and 7 (kha) of Sch. I and 
lot No. 1 of Sell. II. 

Apart from anything else it is difficult 
to appreciate on wliat materials tliis dis¬ 
tinction is made between Die properties 
acquired by Baksha Ali and those acquired 
by Nijamat Ali; at any rate none are dis¬ 
closed in the judgment of the learned 
Subordinate J udge. 

The learned Subordinate Judge then pro¬ 
ceeds to observe that "the jilaiiitiff’s title 
is hence found to lier legal share in the 
said lots of the said schedules." What he 
means by this is not clear, whether the shares 
claimed by her, which could not be correct 
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in view of tlie finding that lots Xos. J to 
5 of Sell. 1 were the properties not of Fela 
Gazi but of Bakslia Ali or shares which she 
was entitled to under the Muhammadan Law 
on the footing of tlie findings of fact refer¬ 
red to above. 

The learned Subordinate Judge has found 
that there was some sort of partition for 
convenience of possession. He has not 
found that any of the parties acquired any 
right by adverse possession ; on the other 
hand, his findings as tliey stand suggest the 
contrary. A partition for convenience of 
possession such as has been found T)y the 
learned Subordinate Judge does not appear 
to have been suggested in the pleadings 
of the contesting defendants, in any case, 
that by itself cannot stand in the way of a 
decree for partition so long as it is not 
found that it was in conformity with the 
shares of the respective parties. It is un¬ 
necessary to refer in detail to the other 
findings, for instance, as to some of the dags 
bein^ in the possession of strangers and as 
to the plaintiff not having been really dis¬ 
possessed of her paternal lands, and as to 
other matters, for they are too obscure and 
indefinite. 

I have carefully considered the pleadings 
in this case and have also analysed the find¬ 
ings of the two Courts below and while on the 
one hand the judgment of the Court of first 
instance is not altogether free from com¬ 
ment that of the Court of Appeal below, to 
say the least of it, is not less unsatisfac¬ 
tory. 

The case must, therefore, go back to the 
lower Appellate Court so that the appeal 
of the defendant No. 1 to that Court may be 
dealt with afresh and disposed of in ac¬ 
cordance with law. 

Costs to abide the result. 

Before parting with the case I only wish 
to add that it is desirable that every effort 
should be made to dispose of the appeal as 
eai-ly as possible. 

Walmsley, J.— I agree. 

K, s. D, Case remanded. 


MADRAS HIGH COURT. 

SKroNi) Civil Appeal No. 731 of 1923. 

October 13, 1924. 

Present: —Mr. Justice Devadoss. 
JAMMALAMADAKA VENKATARA- 
MAYYA AND ANOTHER—Defendants— 

Appellants 


versus 

JAMMALAMADAKA RAGHAVALU— 

Plaintiff—Respondent. 


fictief Act (I of ]S77),s. 27 (b)—Contract 
"/ sale oi immoveable property by one member of 
joint family—Subsequent settlement of all properties 
in favour of another member [Partition, whether 
omofuts to transfer Suit for specific perf/irmancC'- 
Sale of particular item - Right of alienee to share of 
sjie r i fi c prope rl y. 

TJioufili llu* l of Ji nieinbei* of ft joint Hindu 
family to ask for i)artiti(m of the family properties is 
by virtue of birth, a partition amounts to ft transfer 
of the ri"ht of cucli member in favour of the other. 


[p. 10.5.5, col. 1.] 

finppu V. Annanialai Chettiar, 72 Ind. Cas. 42; 44 

M. L. J. 226; (1923) M. W. N. 218; 17 L. W. 364; 32 M. 
L. T. 253; 192,3) A. I. K. (M ) 313, distinguished. 

Rasa (lotindan v. Arunavhella Goundan, 72 Ind. 
Cas. 978; 41 M. L. J. 513; 17 L. W. 613; (1923) Al. W. 

N. 320; 32 M. L. T. 314; (1923) A. I. R. (.Al.) 577, relied 


on. 


Where in a family arrangement between two bro- 
thers, one brother relinquishes all his riglits in the 
family properties and settles them upon the other, 
there is a “transfer" in favour of the latter of all the 
rights of the former within the meaning of cl. (A) of 
s. 27 of tlie Specific Relief Act, so as to render him 
liable in a suit for specific performance at the in¬ 
stance of a person in whose favour the transferor had 
entered into a contract for sale prior to relinquishing 
his rights, [p. 1055, col. 2.] 

It is iiiinecessary in such a suit for the plaiiitiiT to 
show that the partition arrangement is a fraudulent 
one. It will be enougli if it is shown that the bro¬ 
ther who got the properties under the arrangement 
took them witli knowledge of the contract of sale 
entered into by his brother, [p. 1056, col. l.J 

Ranyayya Reddy v. Ni/5ramaH//a .1 fj/e/', 40 Ind. Cas. 
429; 10 M. .365; 32 AI. L. J. 575; 5 L. W. 797; 21 M. b. 
T. 385, distinguished. 

Where a jimior meml»er of a Hindu family agrees 
to sell any specific property belonging to the family, 
there is no invariable hard and fast rule of law that 
a decree cannot be passed against him for specific 
performance of the coutnict. [ihid.] 

Whether it is an actual .sale or-a mere contract of 
sale, the question would depend upon the circum¬ 
stances of each case. If the other members of the 
family are not likely to suffer by giving the vendee, or 
the pereon whf> has contracted to buy, a specific 
the Court should give him that item. [p. 1056, coL 2.J 
Duvviir Subba v. Venkataram.i, 26 Ind. Uas. 983; 38 
M. 1187; 16 AI. L. T. 370. dissented from. 

Baluswami Aiyar v. J^kshmana Aiyar, 63 Ind. Cas. 
374; 44 M. 605; 13 h. W. 562; 29 AI. L. T. 306; (1921) 
M. W. N. 316; 41 M. U J. 129, reUed on. 


Appeal against a decree of the Court 
of the Subordinate Judge, Naraspur, ux 
Appeal Suit No. 61 of 1922, preferred 
against a decree of the Court of tne 
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District Munsif, Bhimavaram, in Onginal 
KuU No. 513 of 1919. 

Messrs. O. Lci/cshmatina and P. Bitpirazu, 
for tlie Appellants. 

Mr. V. Hamadoss, for the Respondents. 

JUDGMKNT. —The first point urged 
in the second appeal is that the second 
defendant is not a transferee of the light 
of the first defendant and that, therefore, 
s. 27 of the Specific Relief Act has no ai>- 
plication to him. The first and the second 
defendants are brothers. By Ex. 1, called 
a deed of settlement, the first defendant 
relinquished all his rights in the family 
property in favour of the second defendant. 
Thecontract of sale with the plaintifi was on 
4th March 1919. The Subordinate Judge 
has held that the second defendant entered 
into the arrangement evidenced by Ex. 1 
with the knowledge of the contract in 
favour of the plaintiff, d’he question is 
whether the second defendant is a transferee 
of the right of the 1st defendant. The 
argument of Mr. Lakshmaiina for the ap¬ 
pellants is that the second defendant is a 
member of a joint Hindu family and when 
the members of the family agree to divide 
their property it cannot lie said that there 
is a transfer of the riglit of any one in 
favour of any another and that every mem¬ 
ber of a joint family is entitled to all the 
properties and that if o'ne member takes 
some property for himself under a partition 
arrangement, it cannot be said that the 
person so taking all the properties acquires 
the rights of the other or is a transferee 
within the meaning of s. 27 of the Specific 
Relief Act. ^Vhen a partition arrangement 
18 made, members relinquish their rights 
in the properties allotted to the other 
niembers. If there is a release l)y one 
member in favour of the others, by the 
release the other members acquire the right 
of the person who releases his right in the 
properties. I’hough the right to partition is 
by virtue of birth, yet when properties are 
divided, it cannot be said that there is no 
transfer of the right of each of the mem¬ 
bers in favour of the others. Mr. Laksh- 
manna relied upon an observation in Bappii 
V. Annamalai Chettiar (1) that “when one 
member of the co parcenary dies, his shaj e 
psases to the others, but it is a mere 
question of lapse of the title of the 
deceased person rather than an acquisition 

Oas. 43; 44 M. L. J. 236; (1923) M W. 
tM.) h. w. 364; 32 M. L. T. 253; {1923J A, I. R. 


of title in the survivors, for even l)efore 
the death of the one eo-parcener they had 
a right in tlie wlade of tlie property, includ¬ 
ing the sliare of the deceased member." 
In the ca.se of ihe death of one of the 
mejubers, the shares of the others arc in¬ 
creased. If there are four niembers and if 
one of them dies, each of tiie remaining 
brothers would lie entitled to one-third 
share. Though the members of an undivid¬ 
ed Hindu family liavc a right to a share 
on partition, it cannot be ]>redicaled at any 
time they will l;e entitled to so much at the 
time of iiartitioii. Tlic share of each co- 
liareener can be determined only at the time 
of i>artition. In this case there is no question 
of any member d\ing and the share of 
the others being increased, or the share 
of any one lapsing in favour of tlie others. 
Here the first defendant l;y an act of his 
transferred whatever right lie had in the 
jiroperty in favour of tlie second defendant. 
I'h\]iil»it 1 is not an ordinary ])ailition deed. 
It is a settlement deed and under that deed, 
the family property is settled upon the 
second defendant subject to a reservation 
in favour of tlie first defendant of a small 


portion of the ])ropeity. I think under 
Ex. 1 the first defendant has transferred his 
right in the family property to the second 
defendant and that Ex. 1 is a transfer of 
the first defendant's right within the mean¬ 
ing of cl. (6) of s. 27 of the Transfer of 
Property Act. That a ]jartition can amount 
to a transfer was held by a Bench of this 
Court in Uaaa Gounclan v. Ariuuichella 
(joundan {2). The learned Judges differed 
from an observation of IMr. Justice Spencer 
that the partition affected only a mode of 
enjoyment of i)ro])erty and was not an act 
conveying properly from one jicrson to an¬ 
other and held that a partition arrange¬ 
ment did amount to_a transfer of tlie interest 
of one person in favour of another. In 
this case Ex. 1 is not an ordinary partition 
deed: it is called a deed of settlement and 
from the terms it is quite clear that the 
first defendant transferred whatever right 
he liad in the family property, in favour of 
his brother, tlic second defendant. I, there¬ 
fore, hold that there is nothing in this con¬ 
tention of llic appellants. , 

The next point urged by Mr. Lakshmaiina 
is that there should be finding that the 
partition arrangement was a fraudulent one 


(2) 72 Ind. Cas. 978; 44 M. U J. 513; 17 L. AV. 613; 
J23J M. W. N 320; 32 M. L. T. 341; (1923) A. I. R. 

;.) 577. 
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in order to enable thepiaintilY to get specific 
performance against the defendants and he 
relied upon an observation of Srinivasa 
Iyengar, J., in Rancjayya Reddy v. Subra- 
mania Aiyar (3). It is unnecessary for the 
plaintiff to show that the transaction is a 
fraudulent one. If the. second defendant 
got a title to the property under a transfer 
subsequent to the date of the contract of 
sale with the knowledge of it, that would 
be quite sufficient to enable the plaintiff 
to get the remedy he seeks. The riuestion 
was not specifically raised in Rangayija 
Reddy v. Siihramania Aiyar (3) and the 
observation is only obiter and with all res¬ 
pect to the learned Judge I do not think 
that it is necessary for the plaintiff' to show 
that the partition arrangement is a fraudu¬ 
lent transaction in order to claim specific 
performance against one of the members of 
the joint family. Granting that the abserva- 
lion of Srinivasa Iyengar, J., lays down a 
sound principle of law, I do not think it 
can apply to this case for as I have already 
held, E.x. 1 is not an ordinary partition deed 
but a deed of settlement hy which the 
first defendant relinquished all his rights 
in the famih- property in favour of the 
second defendant. 

The next point urged by Mr. Laksh- 
manna is that the agreement, Kx. A, relates 
only to two items of the family property 
and that the Court should not decree speci¬ 
fic performance in respect of specific items 
of property contracted to be conveyed by 
a member of a joint Hindu family before 
partition. He strongly relied upon the 
^^^ervation of Sankaran Nair, J., in Duvviir 
Subba V. Venkatarami (A). The learned 
Judgeobserved at page 1192* “If the learned 
Judges intended to go further and lay down 
that if a junior member of a Hindu family 
agrees to sell any specific property belong¬ 
ing to his family, a decree may be passed 
against him to sell his share of that 
specific property,^ I am unable to agree 
with that view’. This observation is 
dissented from in Baluswami Aiyar v. 
Lakskviana Aiyer (5). Kumaraswami Sas- 
tri, J., who delivered the leading judg¬ 
ment in that cases comes to the conclusion 
that specific items of immoveable property 

(3) 40 lad. Cas. 429; 40 M. 335; 32 M. L. J. 575; 5 L 
W. 797; 21 M. L. T. 335. 

(4) 26 Ind. Gas. 983; 38 M. 1187; 16 M. L T 
370. 

(5) 63 Ind. Cas. 374; 44 M. 605; 13 L. W. 562- 29 
M. L.'T. 305; (1931) M. W. N. 316; 41 M. L. J. 129. 

•Pa^e of 38 M.—[A'd.] ' 
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could be contracted to be sold by a member 
of the joint Hindu family before he divides 
his share from the other members. Ido 
not think an}^ hard and fast rule can be 
S3t down as regards this. If there are 
numerous items of property and if the 
joint family consists of a large number of 
meml)ers, it would not be proper for .any 
member to alienate any specific item in 
favour of a stranger and insist upon that 
item l)eing conveyed to his vendee ; Whe¬ 
ther it is an actual sale or a contract of 
sale, the question wlielher the vendee or 
one who Ims contracted to buy, a specific 
item of the joint family property should 
be given that item would depend upon the 
circumstances of each case. Where as in 
this case there are only two items of land 
and l;oth of them are capable of equal 
division and where there are only two 
mem hors of the famil}' the first and second 
defendants, it would not be right to say 
that the j Jaiuliff is not entitled to the half 
of the first item. Each case must depend 
upon the circumstances and no hard and 
fast rule should be laid in cases like these. 
The Court should see whether the parties 
are likely to suffer by enforcing any hard 
and fast rule. If members of a joint family 
are not likely to suffer by giving the 
vendee or the person who has contracted to 
buy a specific item of the family property, 
the Court should give him that item. In 
this case as I have already said there are 
only two items of property. There can be 
no ground at all either in law or in equity 
to deny the plaintiff the right to a half 


share of the plaint item. 

The next point urged by Mr. Lakshmanna 
is that the plaintiff should be given only 
damages and should not be given a decree 
for specific performance. No such 
was raised in the grounds of appeal. No 
issue was raised as to whether the plaintiff 
is only entitled to damages in case he is 
not entitled to specific performance. I do 
not think I should allow him to raise this 
point at this stage. Even if it had been 
raised I should hold that this is an eminent¬ 
ly fit case in which the Court should grant 
specific performance in favour of the plain¬ 
tiff. It cannot be said that the plaintiff h^ 
by his conduct or otherwise lost his right 
to get specific performance of the conUacS 
entered into with him by the first defendant- 
In the result, the second appeal fails ano 

is dismissed with costs. . • j 

V. N. V. T Appeal dismused^ 
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Accomplice, when compclcnl wilncss. See Cr. I’. 
C., 1898, s. im 236 

^Acquittal — Rengion bij prinitc jKmon — Proper 
remedy. 

: It is not desirable lo grant applieatiuus inaile by 

■private pei*sons for setting aside orders c>f aociuittai. 

The remedy of a person who feels himself aggrieved 

l>y an order of acquittal is to aSk the (.lovornmeut s 

le^al advisers to take uj) the matter. Pat. An.vnv 

SiNUH V. Haui Ch.\ran, 2 Pat. L. 1 {. 250 Cr.; (19255 ^ 

1. R. (Pat.) :J21; 2G Cr. L. J. 510 356 

• . 

Acts—General. 


Act Ifs;!) 

- - 1918 - 

• 

-1925- 


. 1910 - 

— 1020- 


Acts Bombay. 

See llo.MCAV L.vsh Ui;\'km !•: (’oi>i:. 

-11. See Bo,\i:uv 1 vKnt(\Vau Ukstuictio.vs) 

Acr. 

Xl. Sx lloMUAv pKi:vr;sTii>N or Puo.vtiti - 

I Ion Al l'. 

Acts Burma. 

-II, See iU uMA lUsiTUAL OffESUFRS' UbS- 
TuicTioN Act. 

A ll. Sec Ranc.oon' S.mai.l Cacsi-: Court 

Act. 


Acts—C. P. 


Act 1860— XLV. See Pekal Code. 

- 1864—in. 5ce FoREir.sEiis Act. 

- 1865—X. Sec Succession* Acr. 

- 186§— IV. iSee Divorce Act. 

—^— 1870—VII. See Court Fees Act. 

1872—I. See Evidence Act. 

- 1872—IX. Sec Contr.vct Act. 

- 1877 —I. See Specific Relief Act. 

- 1878— XI. See Arms Act. 

—^ 1879 —XVIII. See Legal Practitioners Act. 

1881—XXVI. See Negotiable Instruments Act. 

- 1882—11. See Trusts Act. 

— 1882—IV. See Transfer OP Property Act. 

- 1887—VH. Sec Suits Valuation Act. 

■ - 1887 —IX. See Proviniual Small Cause Courts 

Act. 

- 1890—VIII. Sec Guardians AND Wards Act. 

- 1890 — IX. 5ee Railways Act. 

- 1894 -1. See Land Acquisition Act. 

- 1898—V. Nee Criminal Procedure Code. 

- 1899—11. See Stamp Act. 

■ - 1899-IX. See Arbitration Act. 

- 1902—11. See Cantonments (House Accommoda¬ 
tion) AtT. 

- 1903— XV. See IOxtradition Act. 

- 1907- III. See Provincial Insolvency Act. 

- 1908—V. Sec Civil Procedure Code. 

- 1908-IX. - See Limitation Act. 

- 1908—XVI. See Recwstration Act. 

- 1909— in'. See Presidency Towns Insolykncv 

Act. 

- 1910—IX. See Llectricitv Act. 

• - 1911 -XII. See Factories Ait. 

-1913—Vll. Sec . Companies Act. 

- 1920 -\'. See Provincial Insolvency Act. 

-- 1922— XI. Sec Income Ta.v Act. 

Acts—Bengal. 

I 

* - 1875— V. See Bengal Survey Act. 

- 1884—111. See Bengal Municipal Ac.x 

--1885—VIII. See Bengal.Tb.'^vncy Act. 


- 1917—11. See C. P. Land Revenue Act. 

Acts -Maidras. 


IMil - II. See .Madras Revenue Recovery Act. 
1891—11. See I\1 adha9 Proprietary Ksr.xrEs Vil¬ 
lage Service Act. 

1995—111. See .Madras Land I£nc'Uo,\ciime.nt Acr. 
1920- V. See .Madras Dlstrict Municip.vlities 

Act. 

1920- XIV. Sec Madras I^ocal Boards Act. 


Acts—Punjab. 


_ 1900--XIII. See PuN.iAB Alienation OF Land Act. 

_ 1911- III. See Punjab Municipal Act. 

-_^ lupi \’. See Coi.oNiz.vTioN ou Government 

Lands (Pu.nmab) Act. 

_1913-1. Sec Pu.njab PuE-KMiTioN Act. 

Acts -U. P. 


_ 1800-1. See. Orim I5 st-vtks Act. 

_18i*0—XVn. See Ocdh I..and Revenue Act. 

. 187(>- XVIll. See OuDH l>.vws Act. 

--- 1886 XXIJ. See Ouim Rent Act, 

_1899 III. .s'ee F. P. Court of Ward.s .Vct. 

__11)01-11. See .Vgra Tenancy Act.} 

_ 1916-11. See F. P. Municipalitie.s Act. 

Regulations. 

Re<y. 1802 - III. See .Madras Administiution or 
** ICst.vtes Rkgul.vtion. 

_ 1802 • XX\'. See Regulation. 

_ 1831-X. See Madras .SVLE or Mi.nors Fstates 

Regulation. 

Statutes. 

1848-ill & 12 Vic.,c. 21). Sec Insolvency Act. 

1H61 ~(2l S: 25 Vie., c. 104). See High Cotmits Act. 

Adverse possession. See Muhammadan 1,.vw. 763 

__ _ - Hindu bmthers owuinp land jointly—Death 

of one — Widow's possession, nalurcof. 

Out of two Hindu brolherb J. and M, who wuru joint 
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Adverse possession- -concld. 


Agra Tenancy Act— concld. 


nnd owned an 8-pies share in a village, J. died first, leav¬ 
ing a widow B. whose name was recorded with respect 
to a l-pies share with the consent of M. On the death of 
M. B.'3 name was also recorded in respect of his share 
and B. continued to be in possession of the whole till 
her death in 1017. On the 6th November 1906, she made 

way of sale of 4-pies share in favour of 
the d-'fendant and on the l.'lth September 1918 her 
reversioners sued for recovery thereof: 

that there was nothing to show that the 
widow ever claimed title in herself and a title adverse 
to h?r husband’s estate: 

(2) that the first assertion of adverse title took place 
on the 6lh Xovember 1906 and the suit was amply 
within time from that date. A Bisdraban v. Ram 
Nar.^in, L. R. 6. A. 127 Civ.; (1925) A. I. R. (A.) 330 

449 


- Trespasser— Constructive possession — Wrong- 

doer, whether and when can acquire title by adverse 
possesswn-’Inttntion. 

Adverse possession to be effective must be posses¬ 
sion adequate in continuity, in publicity and in extent 
of area and must be actual, visible, exclusive and 
hostile. The doctrine of constructive possession cannot 
be applied in favour of a wrong-doer whose possession is 
confined to the area of which he is in actual occupa¬ 
tion. 


A series of isolated acts of trespass with no con¬ 
tinuity of possession would fall short of the requisite 
and if, in fact, there has been interruption, possession 
during such interruption must be deemed to be with 
the person having the lawful right. It must also be 
actual as opposed to ideal possession. 

In order to bring a case within the Statute of 
Limitation tn6ro must be both sbseQcc of possession 
by the person who has the right and actual posses¬ 
sion by another whether adverse or not to be pro¬ 
tected, to bring the case within the Statute. If a person 
enters upon the land of another and holds possession 
for a time, and then without having acquired a title 
under the Statute abandons possession, the rightful 
owner on the abandonment, is in the same position in 
all respects as he was before the intrusion took place. 

Once m fact there has been cessation of possession 
the question of intention is wholly immaterial, but in 
determmmg whether there has been discontinuance of 
possession, intention cannot altogether be left out of 
account. C AbHOY yANKAR V. yATYENDRA PraSANNA 

594 


Agra Tenancy Act (|| of I90l),ss.57 (c) sa ( 

V®/ P^^od-Cavenamtffai 

If land req^cired by lessor f&r khud kaeht—RV, 

'nient, suit /or, nature of. ^ 

Clause tc) of s 57 of the Agra Tenancy Act c 
templates an independent covenant the breach 
which would entaU a forfeiture of the lease It d 
not contemplate a breach of a condition relating 
evacuation of the land itself. 


Defendants held certain lands from the nlah 

under a lease for a fixed period, one of the condit 

of which was that whenever the plaintiff wnn 

tlie defend^ts would va 

the lands without waiting for the expiry of tha 
term of the lease. Plaintiff sued the defend^u 
ejectment on the ground that ho wanted thT k 
for his khud kasht and that the defendants had re* 
to VACQto them ftftcr due iiotic6: 

case fell under cl. (6) of s 58 aI 
A8» Ttwajoy Act (ind ejectmect could take f 


only in accordance with the provisions of that clause. 
A Jhabba Lal V. Debi Ra.m, L. U. 6 A. 121 Rev. 575 

-S. 65 (2)—Jurisdiction of Civil and Reve- 

nue Courts—Suit for injunction restricting tenants 
from using water of well for particuler purpose, 
nature of-Ex-proprietary tenant, whether entitled 
to use water of well in one part of holding for 
irrigating other parts. 

A suit for an injunction restricting a tenant from 
irrigating certain plots of land from a particular 
well, does not fall within the purview of s. 65 
(2) of the Agra Tenancy Act and is not excluded 
from the jurisdiction of a Civil Court. 

An ex-proprietary tenant is not prohibited from using 
the water of a well situated in one plot of his holding 
for the irrigation of other plots in that holding merely 
because the latter plots belong to a different landlord 
from the owner of the plot in which the well is situated. 
A Lachmi Narain* v. Mooli, L. R. 6 A. 39 Rev. 537 

-S. 198 {2)~Title determined by Revenue 

Court-Subsequent suit, whetherbai'red—'ReB iudicata. 
In a suit filed by a person against another who 
denies that the relation of landlord and tenant exists 
between him and the plaintiff, it is open to the 
Court to implead the person to whom the payment 
of rent is alleged by the defendant. But if any ques¬ 
tion of title is decided between the plaintiff and, a 
third party so added, that decision does not operate 
as conclusive, and a suit by the defeated party to 
establish bis title ran lie in the Civil Court.: A 
Salamat Ali V. Qaj Kumar Chand, L. R. 6 A. 53 Rev. 

302 

Agreement regarding sale of share^Suceessors of 
parties, whether bound. 

An agreement regarding the eale of a share in ft 
grove is binding even on the successors of the parties 
who entered into it. A Qulzaki Lal v. Hae Prasad, 
L. K. 5 A. 260 Rev.; (>925) A. I. R. (A) 97 99 

Appeal (Civil)—Cot^, duty of—Judgment without 
considering evidence — Handwriting, comparison of. 
An Appellate Courtis not justified in setting aside 
a judgment without considering the entire evidence 
adduced in the case. 

A comparison of handwriting is at all times as ft 
mode of proof hazardous and inconclusive, and espe¬ 
cially when it is made by one not conversant with the 
subject and without such guidance as might be derived 
from the arguments of Counsel and the evidence of 
experts." C Ambika ( harakBarua v. Narbswari Dasi, 
29 C. W. N. 75; (1925) A. I. R. (C.) 145 525 

— • -y—-- New ease, whether can be made — Ad* 

mtmon party whether can go behind. 

New cases cannot, except in exceptional cirerm* 
stances, be made out in appeal. 

An alienee from a Hindu resisted a suit by the bro¬ 
thers of the alienor for a declaration that the alien¬ 
ation was invalid by reason of the fact that there bad 
been no partition among the brothers and that tha 
property in dispute was enjoyed by them in co-jar- 
cenary right, on the ground that the brothers had 
separated before the date of alienation. The ah'etea 
aamitted in his pleas that the property in dispute 
was originally ancestral property. It was found that 
there had been no partition among the brothers; 

Held, that in appeal the defendant could not be 

permitted to go behmd hie admieeiott tbftt the property 
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Appeal (Civil)—concld. 


Appeal (Second)— concld. 


was ancestral and to question the ancestral character 
of the property. O Mathura Das iv R.\mji Mal 1006 

- Revision—Order declaring Court-fee 

sufficient. 

An order declaiing that the Court-fee paid on a 
plaint is sufficient is not open to appeal or revision. 
Pat. Kanhaya Lal V. Baldeo Lai. 538 


- Suit entertained without jurisdic- 

. tion- Appeal, when maintainable—Appeal entertain¬ 
ed without jurisdiction—Second appeal, whether 
maintainable. 

If a Court assumes jurisdiction over a matter over 
which it has no jurisdiction and passes a decree eitlier 
in the suit or in appeal, and that decree is open to 
appeal under the ordinary law, no objection can be 
taken to an appeal from that decree on the ground 
that the Court below had no jurisdiction to try tlie 
matter, for an appeal may lie to a higher Court on the 
sole question of jurisdiction. 

Where a Court of first appeal entertains an appeal 
which does not lie to it. an appeal will lie from the 
decree of that Court. C Wajuddi Pramaxik v. Moham¬ 
mad Bolai 576 


, (Second). See Easement 


84 


—- Finding based on no evidence, whe' 

ther can be questioned. 

Where there is an entire absence of evidence in 
support of a finding, the finding is liable to be set 
aside in second appeal as defective on a ground of 
law. O Shiv Narain v. Great Indian Pbnenshula 
Railway Co.. 10 O. & A. L. R. 1069; 27 O. C. 331, 1 
0. W. N. 7G3 338 


- Finding of fact—Allegation in 

plaint not denied specifically in written statement — 
Record of Rights, entry in— Finding, whether can be 
challenged. 

Where an allegation in a plaint is not specifically 
denied in the written statement and is supported by 
an entry in the Record of Rights and by the plaintiff’s 
own statement, a finding in support of such allegation 
cannot be said to be based on no evidence and cannot, 
therefore, be challenged in second appeal. Pat. 
Mahmud Alam v. Nathu Sahu, 2 Pat. L. K 284 

1024 

•- Finding of fact—Mistakes of law — 

Burden of proof, erroneous, view of. 

A finding of fact in arriving at which a loAver Court 
has committed vital mistakes on simple questions of 
law and has ignored the question of the burden of 
proof is not binding on the High Court in second 
appeal. M Dhanamathi Ammal r. Jayakebrthi Nai- 
RAN 958 

■- Inference from documentary evidence 

—'Question of fact—High Court, whether will intej'- 

fere. , , 

Inference drawn by the Court from the document¬ 
ary evidence relied on by the parties are inferences 
of fact and not of law, and the High Court cannot 
interfere in second appeal even if the inferences in 
question are not correet. L Pokhak Mal v. Jm 
Bhaowan, (1924) A. 1. R. (L.) 719; 6 L. L. J. 311 89 

-- Inferences of fact from documcn- 

tary evidence, whether can be questioned Docu¬ 
ments not mentioned in judgment of lower Appellate 

Court, whether ignored. , ^ ... 

The mere fact that some of the documents wnicn 
WiVatitute the evidence in the case have not been 

•yaclfioally referred to m its judgement by the lower 


Appellate Court does not indicate that the 'loiMuuents 

have not been considered by tliat Court. 

Inferences of fact drawn from dooumentnrv evidenc’e 

% 

on the record are not open to (piestion in second 
appeal merely on the ground that if tlie Court of 
second appeal had considered the tiociuneiits itself it 
would have arrived at conclusion.^ dilTerent from those 
arrived at by the lower Appellate Court. 0 Sit.vla r. 
Ram Bhukan 967 

-- — Question I'lf fact abandmwd in lower 

Appellate Court, whether van it raised. 
xV question of fact which is abandoned before ttui 
lower Appellate Court cannot be allowed to lie raised 
in second appeal O Ram Nid)i r. Janki, 10 O. & A. 
L. R. 937; 1 O. W. N. G7-I 387 

-- Question of fact not put in issue — 

Finding, whether can be challenged. 

Where the Court gives a fin<ling on a (piestion of 
fact not put in issue, such finding can be contested in 
second appeal. L Chandu Lal v. Lakhmi Chani> 
JowALA Dat, 5 L. L. J. 49 92 

- Question of law. 

The amount of enquiry necessary in such a case is 
a question of law and a finding on this point is liable 
to be examined in second appeal. O Raman v. Barati, 
10 O. & A. L. R. 965; 27 O. C. 329; 1 O. W. N. 654 

489 

-Question of law—Presumption of 

pennanent tenancy. See La.ndlop.d and tenant 
—Te.nancy 103 

-— Tenancy, nature of—Question of law. 

A question as to the nature of a tenancy is a 
question of law and may be dealt with in second 
appeal. The High Court is entitled to draw its own 
conclusions and inferences as to the legal incidents 
of the tenancy in order to Judge the character of tho 
tenancy and the status of the tenant. 

The question is primarily one of intention as 
between the contracting parties. C Jooeek Chandra 
Roy y. Tazau Ali 757 

Approver, prosecution of. See Cr. P. C,, 1898, s. 339 

149 

Arbitration — Proceedings, nature of—Failure to hear 
parties — Misconduct. 

The enquiry before an arbitrator is assimilated 
as near as may be to the proceedings on a trial in 
the Courts. In the ordinary course, at the appointed 
time and place the parties appear with their witnessea 
to support their respective cases. 

If the parties are not given notice of any meeting, 
in the ordinary case that would clearly amount to 
misconduct on the part of the arbitrators. 

There must be clear justification appearing, befoi'a 
the Court can allow a contention that the arbitrator 
had power to decide without hearing the parties. B 
Tyebbuai Essubhai V. Abdul Husbin, 25 Bom. L. R. 
392; (1924) A. I. R. (B.) U9 424 

-proceedinga— effect of—Award, 

validity of. 

Where a reference to arbitration is proceeded with 
and the award made during the pendency of a suit 
between the same parties in respect of the same sub¬ 
ject-matter, the award is bad and unenforceable. 

The jurisdiction of a Court is not taken away either 
by a submission clause in a contract, or by the 
existence of arbitration proceedings; the right of a 

party to seek tho aseietancQ of the Courts is 
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Arbitration proceedings-^ccaicld. 

restricted, and the Courts will not permit their juris- 
dicti'-n to })e ousted 

As tlie jurisdiction of the Court.c is not to 1 e 
ousted, whenever a i>arty to a svImMssion briiifrs an 
action in respect of noy niatter that he has c-’iitracted 
to refer, he may be liable to damages for the vicla- 
tion of his contractual obligation, but the Court that 
has seisin of the suit, is the onh* Tribunal for the 
time being invested with the jurisdiction to decide 
the rights of the parties and the arl)itrators become 
functi officio, and their authority to deal with the di.s- 
putft abates. 

When a party to a contract files a suit in resjjcct 
of any matter that he has contracted to refer to a 
private Tribunal, the Court is not ousled of its juris¬ 
diction to try the suit. It isopen to the otlier parly 
to apply for .stay of the f-uit o i tlio ground of the 
contractual liability to i-efer the matters in disi'ufe 
to arbitration and the Court may in a pp.'per case hold 
its hand and refuse to proc.-ed with the trial of the 
suit. But in the event of no application being made 
to the Court for a stay of the suit, the Court that has 
seisin of the disputes between the parties can pm- 
ceed to adjudicate upon them and its decision i.s 
binding upon the parties. 

The Court in which the suit is filed accpiires seisin 
of the suit immediately on its institution, and its 
jurisdiction to try it cannot remain suspended till 
such time as an application for stay of the suit has 
been made to it and it decides whether it should pro¬ 
ceed with tlie suitor not. SMit.siti Bussan* Kaish.i. 
Ltd. V. Tolaram Bhagwandas, 17 S. L. R. 223 393 

Arbitration Act (IX of 1899), reference under. 


5ee C. P. C.. 190S. s. 104. Sch. II 


041 


Arms Act (XI of 1878), S. 19 (f)— Temporart/ pos¬ 
session of gun without license—Offcncc, whether 
complete. 

A person found in possession of a gun belonging 
to his father shooting birds with it is guilty of an 
offence under s. 19 (/) of the Arms Act. A Muhammad 
Hasan v. Emperor, 22 A. L. .7. 1095: L. R. G A. 23 Cr • 
(1925) A. I. R. (A.) 175; 2G Cr. L. J. 479; 47 A 267 159 

Attachment, proof of—Entries on warrant, whether 
sufficient. 

The warrant of attachment can be rightly put in 
evidence for the limited purpose of proof of the issue 
of such warrant and as a basis of the proper evidence 
that the attachment thereunder was rightly effected. 

But the mere entries on the warrant that the notice 
was posted on the courthouse are not sutficient evi¬ 
dence of the execution of the warrant as against the 
person disputing the regularity of the attachment 
K Hla Ban U v. Ramanathan CiiETnAR. 3 Bur L J 
287; (1925) A. I. R. (R.) 89 ' 303 

Award based on compromise—Order setting aside 
award —Revwon, whether competent. 

The parties to a suit having agreed to refer the 
^tter in dispute to arbitration, stated before the 
Arbitrators that they had arrived at a compromise and 
the Arbitrators made an award in accordance there¬ 
with. On the matter going before the Court, one 
of the parties took exception to the aw'ard on the 
grotmd that the compromise had been arrived at 
by means of lottery and w’as not binding. The Court 
gave effect to this objection and set aside the award 
The other party applied to the High Court in rpvi* 
non; 

Heid, that no application in revision lay against 


Award- concld. 

the order j)a8sed by the Court. A Shah Muhammad 
FAK!ip.ri>i>iN i'. Rahimullah Shah, L. R. 6. A. 22 Civ.; 
47 A. 121 502 

Bat//ara proceedings—/njuncrion restraining 
jiarty to civil sitit from proceeding with batwara 
jrroceedings, whether can be granted—High Courtt 
pou’cr of. 

The High Court has no jurisdiction oyer the 
I>atu'ara C^’ourt, but it has complete jurisdiction over 
tlie pnrties to a civil suit pending in a Court sub¬ 
ordinate to it, and will always assert its right to act 
ill per.‘i.)}ia))i. In a proper case it will grant an in¬ 
junction restraining any party to a civil suit from 
pioceeding with batwara proceedings until the deter¬ 
mination of (he civil suit. In such a case it will not 
assume that the Ilalwara Court will take any step 
ivhivli is unfair to tlie party thus restrained or which 
will fompei the latter to act inany way inconsistently 
with its duty of obedience to the High CourL Pat. 
Amar Kr.MAR J’. Coventry 551 

BenamI transaction -i^Hrc/nwe-monei/. source of 
-Advancement, presumption of—Attestation by real 
owner—Dcci'ee against henamidar and real owner^ 
Execution sale—Payment by reversionary heir assert¬ 
ing hostile title -Charge on property—Contract Act 
{IX of 1S72), ss. 69, 70—Transfer of Property Act 
{IV of 18S2), s. 91. 

In cases of alleged 6enami purchases, the source of 
the purchase-money is a very important criterion for 
determining the real ownership. 

There is no presumption of advancement where * 
husband purchases almost all the property in the 
name of the wife, more so where there is a second 
wife and her children left unprovided for. 

VcT Kumai’aswami Sascri,J. —Where a purchase J8 
henami and monies have to be raised, the person who 
lends money would require a recital as to ownership, 
and it is the invariable practice in such cases to get 
the attestation of the real owner. But attestation 
docs not by itself import consent to, or knowledge of. 
the contents of a document, and the real o\vner is not 
bound by such a recital on account of his attestation. 

Where a person makes a payment in assertion 
of a hostile title and for the protection of his own 
interests, in order to save property which he claims to 
be his from passing out of his hands, the mere fact 
that the other party Ls benefited will not, if it is found 
that the person making the payment has no title, 
entitle him to be re-imbursed. 

The interest contemplated by s. 69 of the (iJontract 
Act is an existing interest which the payment w 
intended to protect and not an interest which m 
created by the payment itself. 

bectioii 70 of the Contract Act has no applical^ 
where the person making the payment makes it 
himself and not for the person against whom th* 
claim for re-imbursement is made. 

Section 101 of the Transfer of Property Act 
not create a security where there was no security 
before. 

A person purchased from his own self-acquisitioW 
properties benami in the name of his wife. ® j 
was brought on a pro-note executed by the husbMU 
and the wife and a decree \vas obtained agaii^t 
both of them personally and against their sou to th® 
oxtent of the family properties. In execution of ^ 
decree, the properties purchased benami were s^- 
The son, who claimed that the mother, since 
was the real owner of the properties and had be* 




V6l. 851 


GENERAL INDEX. 


lOCl 


Benaml transaction— concUl. 


Bengal Municipal Act-oondd. 


'queathed the same to him. executed a mortgage of 
the properties to the plaintiff who Avas a^varc of the 
ftenami nature of tlie purchases. Wilh the help of 
the money advanced by the. plaintiff he next ap[)lied 
under O. XXI, r. 89, C. P. C., to set aside llie Court 
sale. This was accordingly clone. The father had 
subsequently also sold portions of the same properties 
to third persons, for the purpose cjf discharging 
other similar joint debts incurred by himscdf and his 
deceased wife. In a suit to enforce the mortgage 
executed by the son, impleading the s(m, the fatlier 
and the purchasers from him as parties: 

Held, per Kumaruswnmi Sastri, ./. (1) that the 

son having made a pa 5 'mciit in assertion of a 
hostile title and for the protection of liis own 
interests in order to save property, which he 
claimed to be his, from passing out of his hands, the 
mere fact that the father was benelited would not, if 
it was founcl that the son had no title, entitle him to 
be re-imburaed; 

(2) that since, however, title to properly sold in Court 
auction vested in the auction-purchaser from tlie 
moment of sale even prior to confirmation and. there¬ 
fore, in the present case title passed out of the real 
owner and the heyiamidar at Iho Court sale, the 
getting aside of that sale must be treated as a re¬ 
purchase by the son, and the mortgage to the plaintiff, 
in so far as the consideration went to set aside the 
sale* must be treated as money borrowed to re-pur¬ 
chase the properties; 

(3) that where property is sold in execution of a 
decree against the real owner and the fjcnanu'dar re¬ 
purchases - the property or raises mone}’ for the 
purpose of setting aside the sab*, it Avould be con¬ 
trary to all principles of equity and justice to hold 
thftt the real owner avIio toi k no flops to discharge 
the decree and Avho allowed the praporlv t; be sold 
could step in and claim the pnAperty free from any 
obligations to re-pay the money boiTowed by the 
htnamidar for the purpose of setting aside the sale; 


(4) that, therefore, the plaintiff was entitled to a 
Charge on the properties to the extent to which the mort¬ 
gage-money went to set aside the Court sale ; 

Vqt Spencer, J.—that the son as reversionary heir of 
the father was sufficiently interested in the preserva¬ 
tion of the property to be entitled to redeem it 
under s. 91 of the Transfer of Property Act. nr to 
apply to have a Court sale set aside under O. 
r. 89, O. P. C., that he was entitled to an equitable hen 
for the amount of the money so utilised, that he acteri 
neither speculatively nor officiously in paying money 
that the father as well as himself were bound to pay, 
and that the plaintiff having obtained an assignment 
of the son’s rights through the suit mortgage-deed, 
Was entitled to recover the amount by AA-ay of charge 
on the I'edeemod properties. M Mollaa’a I *'• 

K&ibhnaswamy Aiyak. 17 M. L. J 922; (192o) A. L K 
?M.) 93; 21 L. W. 33(5 

Bengal Municipal Act (ill of 1884), ss. 6 (ID. 

. 339 , 3 ^ 6 —Market—Part‘proprietor, whether can 

apply for lice.iise~'*Owner,'* vieaningof—Hcfnsnt to 

• srant license — Declaration, suit for, whether man - 

(ainable. . , . * 

- A part-proprietor of a market is entitled to apply 
lor r license under Ch. X of tli3 Bengal Munic.pal 

. The word "owner” in s. 310 of the 15?ngnl 
Act meaus any oAvner or part-oAvner and m no 
^nhaed as meaning the entire body of oAvners. 


Where a Municipality refuses to grant a license to 
a part-jAroprietor on tlie ground that a part-proprietor 
is not entitled to apply for a lie'*nse. flie unsneopfisfnl 
applicant is entitlrMl to get a declaration froni tlie Civil 
Court that tlie vie\A- taken by the Mnnieipalifv is 
Avrong and that he is a p'^Tson wlio js legally entitled 
to a|>plyfor a li<'ense. C Xuicf.xura Kcmar Di tta 
e. CnAiRAfAX 01' HAnicfNJ AU’Nicn'ALiTv 533 

Bengal Survey Act (V of 1875). S9.4l, 62 -( rder 

under s. operulion of —Civil Court, whether can 
adjudicate on question of title. 

Under s -11 of the Bengal Survey Act the Collector 
must tletermine the boundaries aeconling to actual 
posse.ssion and cause them to he secured by houndary 
marks. If tlie orrler of the Collecloi- i.s not elialleiig- 
ed it must be regai’ded as an order nf a (.'ivil Court 
declaring the jiarties to lx- in possession of the land 
in accoj'dance Avith the bonndaiy as determined by 
llic Collector, and the order must he regariled as final 
so far as the «|ueslion of jxissession is concerned. 
Such an order, however, does not hiinl the Civil 
Court upon the tpiestion of title. an<l doe.s not pre¬ 
clude it from liiiding that during a period anterior 
to that order the party against whom tlie order aa’us 
passed AA'as in possession. C Su-jjad Ahammad Ohoav- 
UHl'KY V. Sachi.vuran'.vth Roy 1012 

Bengal Tenancy Act (VIII of 1885), s. 5 (5)—* 
Tenancy, nature of, determination — Presumption. 
The presumption arising under s. 5 (5) of the 
Bengal Tenancy Act. though of considerable import¬ 
ance in a case Avhere the origin of the tenancy is not 
known, is of little consequence Avhere the terms of 
grant are known and are not ambiguous. In cases 
AA’here the terms of the grant are equivocal, the Court 
must rely upon the attendant circumstances and evi- 
d 'nce of sulneqii-mt conduct is also admissible. What 
ha.s got to l*e determined, if possible, is Avhether the 
right acquired Avas the right to hold the land for 
purpose of collecting rent or bringing if under cul- 
tiA-ation by establishing tenants on it or the right to 
hold the land for purposes of culfiA'ating it by oneself 
or by members of one's family or by hired servants or 
with the aid of partners. 

Where the outstamling features of nkabuliuat Avero 
that there Avas nothing stated ns to the. granting of 
Bub-lenses or collecting of rent from sub-tenants, nor 
Avas there anything as to establishment of tenants on 
the land, and the grantee w'as described as a raiyat 
enjoying right of occniianoy and Avas required to make 
the land fit for cultivation by cutting jungle and 
erecting embankments: 

Held, that the conditiona and circumstances were 
more consistent Avith an intention to confer on the 
grantee the right to hold the land for cultivation by 
him.self or by members of his family or by hired 
servants or witli IIua aid of partners than that he 
should be permitted to establish tenants on the land 
for purpoj5cs of cultiA'ulion. C .Ioubsh (biAViiRA Kov 
V. TabarAli 757 

_ _S. 7 Knhanc.cment of rent, suit for—Plaint, 

what must show-- Fair and equitable rcnt--Qvestion, 
when can be entered into. 

In order to <rlaim enlianeement of rent under s. 7 
of the Benijal Tenancy Act the plaintiff must c urie 
to C "irt with the ullearation either that the customary 
rate of re it exists aiul the defendant is paying rent 
at a rate loAver than the customary rate, or that no cus¬ 
tomary rate exists and the C*>urt is asked lo proceed. 
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to enhance the rent up to the limit which it thinks to 
be fair and equitable. 

Until the Court finds that there is no customary 
U’ate in existence, it cannot proceed to enhance the 
rent up to the limit that the Court finds fair and 
equitable under sub-s. i2) of s. 7, Bengal Tenancy Act. 
C JoGESH Chandra Koy v. Izzat Alt, 40 C. L. J. 585; 
(1925; A. I. R. (C.; 454 97 


SS. 15, 16— Co-sharer landlord—Rent suit. 


A co-sharer landlord may, in the presence of the 
other co-sharers, who are incompetent to realise their 
rent, sue for his rent and recover it although there 
has been no separate collection before. C Nibaran 
Chandra Roy v. N.abin Chandra Roy, 40 C. L. J. 504- 
(1925) A. I. R. (C.) 297 127 

SS. 21,178,179—Landlord and tenant — Con- 


— f • — r - — — - - vNv «»w V ■ P 

struction of lease—Fixed rate tenancy —Contract, 
freedom of. 

Section 178 of the Bengal Tenancy Act was enacted 
in ordr'r to safeguard the interests of raiyats. The 
scope of that section is to prevent certain contracts 
between landlord and tenant, the effect of which may 
be to place the raiijat out of the protection afforded 
to him by the Bengal Tenancy Act. Therefore, no 
contract between a landlord and tenant can override 
the express terms of the Act. 

An agreement the effect of which is to prevent a 
tenant who is a settled raiyat of a village from 
acquiring a right of occupancy under s. 21 of the 
Bengal Tenancy Act falls within the purview of s. 178 
of the Act and is void. 

Where the effect of a kabuliyat and an agreement 
executed simultaneously was that the plaintiff let out 
certain land to the defendant as a kaimi jama which 
appeared to be heritable, and there were covenants 
in the kabuliyat which restrained the tenant from 
excavating a pond or tank and cutting trees and the 
tenant agreed to pay additional rent for any additional 
area that may be found by measurement in his uosses- 
sionbut was not to be entitled to claim reduction of 
rent for dimmution in area, and also undertook to nav 
in future any sum that might be assessed by the 

original maliks of the land or by the GovernTn*.T.t • 
Held, (1) that the effect of the doci^In™ wae'to 
create a permanent mukairaH tenancy and that thi 
lease was, therefore, governed by s. 179 of the Benral 
Tenancy Act; 

(2) that it was, therefore, open to the parties to 

enter mto a contrac on any terms agreed upon by 
them, for instance, that the defendant should vacate 
the land on receipt of a certam sum agreed unonK, 
the parties. C Kasem Sheikh t.. TarjSswar^ut^j 

793 


The presumption arising under s. 50 d f 9 \ fi 
Bengal Tenancy Act can be availed of onlv L a «■ 
or proceeding under the Act. » aij 

\^iere the plaintiff sues for recoverv of • 

alleging that the defendant is a 
defendant claims to be a tenant, imtil^; fao“^th 
the defendant is a tenant ia made out the auit L 
te said to be one under the Bengal Tea-‘fT 

.made out independently of s ' 

^t the amt IS against the tenant and until tLt 
made out a. 50 has no application. WTiere a toon 

M olsinud to be a permanent one the question i m 


of the true inference from the facts and the burden of 
proof is on the tenant. 

The mere fact that a tenancy has been held by the 
predeces8or-in-interest of the tenants for several 
generations and that the rent paid has been uniform 
for over 50 years, may be sufficient for holding that 
the tenancy is heritable but is not sufficient in law 
in the absence of any other circum.stance, to show 
that the rent was fixed for ever or that the tenancy 
was a permanent one. C Satish Chandra Guose v. 
Debkndra Nath Dey 636 

—-s. 52 (6 )—Abatement of rent—Reduction in 

area settled—Burden of proof. 

In a suit for rent where the defendant claims abate¬ 
ment of rent, he must prove what the area settled 
with him was and the reduction therein. He can 
claim abatement only to the extent of the reduction 
proved by him. C Chandi Chdran v. Hauid Ali 692 

- SS. 69, 70, 71 —Appraisement or division of 

crops—Jurisdiction of Collector—Final order—Form 
of order—Burden of proof — Procedure. 

Where a landlord, has the. opportunity of appraising 
the crops and falsifies accounts in order to obtain a 
higher amount of rent, he is not entitled to get any 
decree except on proof of (he actual produce of the 
land and if he fails to prove that, he must be content 
with the admissions made by the defendants. 

^yhe^e, however, the laniilord could not make an 
estimate of the crops or was prevented from doing so 
by the tenants his claim cannot be thrown out simply 
because he has not been able to prove the actual pro¬ 
duce of the lands in the direct possession of the 
tenants. In such circumstances the tenants should 
not be permitted to take advantage of their own wrong¬ 
ful acts and their failure to declare the true and pro¬ 
per produce of the lands in their actual possession. In 
such cases they have special means of knowledge and 
the onus of proving what is in their knowledge roust 
rest upon them. 

Clause 5 of s. 70 of the Bengal Tenancy Act does 
not require that a separate decree, apart from the order 
itself, should be prepared by the competent Revenue 
Authority. It simply requires that the order shall be 
final and shall, on application by the landlord or the 
tenants to the Civil Court, be enforceable as a decree. 

In a case of appraisement the Collector docs not lake 
possession of the crops nor does he make it over to 
the landlord. He simply prepares an estimate of the 
crops under s. 69 of the Bengal Tenancy Act and 
then reduces it into a money value and declares hc^ 
much is due to the landlord and how much to the 
tenant. In such a case the Collector’s order muat 
clearly specify the amount due from cne party tcMhe 
other so that the former may, in execution of the order 
in the Civil Court, receive his dues from the latter. 
Again, in a case of division of crops, where the tenant 
1 ^ made himself liable to the landlord by removal cf 
Ae crop or otherwise, such as is provided in a. 71. the 
(^Hector's order must clearly state the amount 
able to the landlord by the tenant, so that the former 
receive the same in execution of the order m the 
Civil Court. But where there is a simple diyisi^of 
wops on the spot, each party is entitled to receive fr^ 
the Collector who takes possession of the crops, his 
ware therein. The partv taking his diare from the 
Collector will not be liable to the oppoeitc party ^ 
there can be nn order to pay anything to the other 
j^rty. If A x>artv dees not choose to take his share, 

hte share wUl remain in deposit with the OoJIeclor* 
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The only order that the Collector can pase is to deposit 
the share to the credit of that party. The order is cap¬ 
able of execution against the Collector if he does not 
give to the party his share. The sale-proceeds in the 
Treasury to the credit of a party can be withd^a^^Tl any 
moment he likes. There will not be any necessity of 
execution 

A decree is prepared only when some liability is 
fixed upon a party; when no liability is fixed no 
decree can be prepared and in fact in some cases in 
the Civil Court, no decree is prepared. 

The Collector’s jurisdiction arises only when the 
rent is paj'able under the bhaoli system ; and if tliis is 
disputed and a system of cash or nakdi rent is set 
up, the Collector will have no jurisdiction under s. 09 
of the Bengal Tenancy Act and he must leave the ques¬ 
tion to be determined by a competent Civil Court. 
Where it is admitted that bhaoli rent is payable 
the Collector has jurisdiction under s. 69 to appraise 
or divide the crops and has a right to determine as to 
whether the system of payment of landlord’s share is 
by appraisement or by division. Pat Bhl’.vbsiiwari 
Kqbr V . SuKHDEO StNGH, 6 P. L. T. 419 566 

SS. 105, lOSA-.'^uif for setdement of fair 


and equitable rent—Duty of Judge —Rate mention¬ 
ed in kabuliyat, whether binding- Question of prin- 
ciple decided —.•Ippeal, whether lies. 

Where the decision of the Special Judge arising 
out of a suit under s. 105 of the Bengal Tenancy 
Act does not merely settle a rent but involves some 
question of principle as to the basis upon which rent 
is to be settled it is appealable to the High Court. 

The provisions of s. 105 of the Bengal Tenancy 
Act are applicable not only where no rent has been 
fixed but also where the rent has been fixed by an 
agreement of parties. 

Where the landlord has invoked the provisions of 
8 . 105 of the Bengal Tenancy Act he cannot contend 
that the Judge is necessarily bound in fixing the rent 
to adhere to the rate mentioned in the kabuliyat. 
The Judge must take this rate into account; but if 
he finds that a strict adherence to the rate men¬ 
tioned in the kabuliyat would make the rent in excess 
of what he considers a fair and equitable rent, he is 
bpund by the terms of the section to so adjust the 
rest, irrespective of any contract between the parties, 
as to make it just and equitable. C Prasanna Kumar 
U.vY V . Arun Chandra Singha, 29 C W. N. 353; (1925) 
A. I. R. (C.) 656 693 

— s, 14dA— Suit for rent by co-sharer landlord 

^•Plaint, when in accordance, with laio. 

In a rent suit by a co-sharcr landlord, the plaint 
mentioned the rent payable annually both on the 
whole and in different shares, together with the 
amount believed to be due for the period in suit to 
ths plaintiff and to other co-sharers. It was also al¬ 
leged that the other landlords refused to let the plaint¬ 
iff know what wa.sdue to them: • u *iv 

Held, that there was a sufficient compliance with the 
law as set out in a. 148-A of the Bengal Tenancy A^. 
C Jagabandhu Nandi v. Ardul Hamid Mba, 28 C. 

757; (1925)A. I.R. fC.)82 . • j 

--S. ^ 53—Rent-suit—Plea of non-jotnder of 

necessary parties and absence of separate collection 

Anpeal, whether lies. ^ , 

Whei’e a rent-suit is tried by an officer specially 
empowered under s. 153 of the Bengal Tenancy Act, 
the decision in the suit does not become appealable 
merely bscaiiae the defeudapt ^kes the plea of non- 


Bengal Tenancy Act—concld. 

joinder of nrjcssary parties and also urges tluit there 
was no separate collection of rent by the plaintiff, C 
Wajcudi Pramanik V, ilniAM.MAD Bolai 576 

-9.153(1?). See C. P. C.. 1908. s. 115 760 

- S. Rent-suit by one of several co- 

sharers—Procedure-Parlies- Execution of decree — 
Sale- Auction-purvkaser, position of. 

Section 158-D of the Bengal Tenancy Act requires 
that in order to enable one or more co-sharer landlords 
to sell a tenure all the remaining co-sharer landlords 
should be matle parties to the suit and also tiuit when 
one or more co-sharer landlord.s, lifiviug uhiaincd u 
decree in such a suit, applic.s for execution of a dn-ico 
by sale of the tenure, notices of the .application for 
execution should be given to .all the co-.shareis. The 
provisions of this section must l)e strictly followe<l iti 
»>rder to give complete title to the auetion-purcliaser 
in such a sale. Where all th-' eo-sharer hmdlords are 
not made parties to the suit an auction-purchaser in 
execution of a decree obtained in the snit does not 
])urchase the holding free from all incumbrance.^. 
C SURENDRA N.vtii I’. Jarkd At.I 747 

_S. 167—Encuiatraacc. annulment of Service 

of notice, proof of. 

It is imperative on a per.sin asking for the annul¬ 
ment of an encumbrance tinder s 167 of the Bengal 
Tenancy Act to piwve due service of notice. 

The mere production of the order-sheet of tlie 
Collector is not sufficient to prove due service of noiico 
within the meaning of s, 107 of the Beng.il Tenancy 
Act. C Krishna K.vmini Vxn v. Pratai>j:ni'i:a <-iiani)Ua 

790 

_S. 173—Civil Procedure Code (Act 1’ of 

lOOS) 8 1 , 7 —Order i<7ide>* s. 17S, Bengal Tenancy 

Act—Appeal, whether lies- Auction-purchaser, posi- 
^ * 0 

Where a question decided under s. 17.3 of the 
Bengal Tenancy Act is one which is covered by s. 47 
of the 0. P. C an appeal lic.s against the ord-^r innfle 
bv the Court though no provision for such an appeal 
is made in the Bengal Tenancy Act itself. No appeal, 
however, lies at the instance of the auction-purchaser 
against an order passed under s. 173 of the 
Bengal Tenancy Act. the reason being that llio 
auction-purchaser is not one of the to the 

Ruit within the meaning of s. 4< of the C. 1 ■ 

C Azam Khan v. Umed Ai.t 750 

Bombay Land Revenue Code (Bom. Act V of 

1879). SS US,^ 2 ^—Allotment by Survey OtJieer 
_ for declaratioyi of title — Civil Court, junsdic- 

A suit for a declaration that an allntmont by the 
Assistant Survey Offi'’er of the fields in dispute to 
the estate of the defendant is wrong is not barred 
bv 38 118 and 121 of the Bombay Land Revenue 
Code and a Civil Court has jurisdiction to entertain 
the suit. B NARSTXGti Mihramansinuji v. Bai Acha^ 
2i Bom. L. R. 1261; (1925) A. 1. R. (B.) 151 204 

Bombay Prevention of Prostitution Act (XI of 
1923)%S. 3,10 (D-PoHce Oficernot specially 
authomsed-Arrest without complaint, legality of - 
Court, whether can try accused -f 

made -Criminal Procedure Cole (Act ] of .iS. 

The nrAst^f^f a woman under a 10 (D of the Bom¬ 
bay I’reveation of Prostitution Act by a P-dicc C)ffic'M 

who 5a neither sporally authorised in this bc.nlf by 

the Commissioner of Police, nor has rec^ivyd any 
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complaint apainst her, is illegal, and the Court has 

no jurisdiction to take cognizance of tlie offence 

Avithout a ])roper complaint within tlie meaning of 

8. 1 1) ‘h- of the ('r. !’. V. being filed in the ordinary 

v/av. 

% 

Per Fau cett, J.- To l)ring a report witliin cl. (6) of 
s. 100, Cr. P. it must bo a report which is validly 
made in accordance with the law governing a Police 
invrstigati*'!! and the coir.milting of an accused to a 
Magistrate's Cmnt. B ('»tANi*ui Bawoo r. Kmpkuor, 2(5 
Bern. L. ll. 1225; 1925. A. I. U. .H.i 131; 2fi Cr. L. J. 
■Ill 57 

Bombay Rent (War Restrictions) Actiltof 1918), 

S. 10 (a)—Decree erictinf/ tenant Applicatinn inr 
restoration of pn.'isess-ittn -Xotice of motion Imloeil 
v'ith Frothonotarij -Limitation —Terminus a qu(.- 
On the 9tli September 1921, a decree was ])«assed 
against the applicant directing him to give over pos¬ 
session of the premises in suit to the landlord on or 
before the 31.st December 1021. Posses.sion was as 
a matter of fact given up on that date. On the 1th 
October 15)22, the applicant movecl the {’ourt for an 
order restoring him to the occupati-on of the premises 
on the original ternrs and conilitions of his lease on the 
ground that the ju-cmises were not rcasonal)ly and 
hona iule i criuircd ))y the lanrlhu'd ft.r his own occupa¬ 
tion. It api)cnred that notice of the motion was given 
on August 25, 1922, and a.copy was lodged with the 
Prothonotary on tlie same day; 

Held, tliat the application Avas barred by time. 
It is only Avhenthe motion is brought on that an 
application can be said to be made to the Court. 
Tlie notice of motion is not a proceeding in Court, 
it is merely an expression of an intention to 
apply to the Court given to the other party for lii.s 
infoiTnation. Similarly the otipy of the notice of 
motion lodged Avilh the Prothonotary does not amount 
to an application, it is only an intimation to the C’ourt 
that an application is intended to be made. B 
Nazarali.y j’. y. y. K.wkmau Vknk.vimva, 25 Bom L R 
13; (1924. A. I. R. iB.i 28!) 4'32 

Buddhist Law. Burmese .D/option—Anpaihitta 

child, rifiht of. 

Where there is no natural or hittima child, the 
appaf/iitta child is allowed half the estate of the adop- 
ti\'e parent and the other half goes to the relatives of 
the deceased. R Macng Gve v. Maunv, Auxg Pro 2 R 
(iCl; <T925) A. I., R. (R.) 178 ’ 2'86 

— , ■ : -7- ^rf-emption -Co-keirs-Sale of un¬ 

divided share—Offer to co-heirs~Second offer 
whether necessary. " ' 

If a person wishes to sell his share in an undivided 
ancestral estate, lie must first offer it to all the co-heirs 
The offer to the coheirs mav precede that ton 
stranger, but must all form part of one and the same 
transaction and be of the same or a smaller price 
than that at which it is offered to the stranger and 
if these conditions are carried out, there is no neces- 
sity for a second offer to the heirs Avh.en they have 
once refused to buy. R Maung Maunq r. Macn*o 8h\vk 
Goe. 2 R. 678; (192^5) A. I. R. (R.) 194 295 

-- Pre-emption, who can claim- 

lounger son, whether co-heir. 

Under Burmese Buddhist LaAv it is only amongst co¬ 
heirs that the right of pre-emption can exist. 

A younger sou is not a co-heir along Avith lii« 
m^er and cannot, therefore, exercise the right of 
dro-emption with respect to property R.ft by hig 


deceased father. R Macno ShN Tin v. Ma Phbt Pc, ? 

R. G59; (15)25) A. I. R. (R.) 192 2 84 

Burden Of proof. 5€c Carriage of goods 1003 

- See Foreigners Act, 1864, s. 3 A 138 

- See Landlord and tenant 850 

- See Railwaa’S Act. 1890, s. 72 114 

- Execution and registration of document — 

Plea of ante-dating. 

The onu.s of showing that a document duly exeejuted 
and registere<l was ante-dated is on the person who 
ft^ts up such a case. M Kuisknamcrthv Aiyar v. 
Krishnamcrtui Aiyar 882 

Burma Habitual Offenders’ Restriction Act (II 
of 1919), bS. 4, proviso (a), 7, 13—Cnmtnoi 

Procedure CodeiAct V of ISOS), ss. 110, 112, 117, 118 
— Order of restriction — Procedure — Preliminary 
order, contents of —Period of restriction not specified, 
effect of—Order under Code, conversion of, to one 
. under Act -Rensons'-District Magistrate, duty of. 

Section 117 of the Cr. P. lays down the pro¬ 
cedure to l)c followed at the liearing of a CAse under 
('ll. \’in of the Code after the preliminary order 
has been recorded and after tlie accused has been 
brought before the Court. The same procedure with 
necessary modifieation.s and additions must be follow- 
e<l where it is intended to take preventive action under 
s. 7 of the Burma Habitual Offenders* Restriction 
Act. 1019. 

Proviso la) to s. 4 of the Burma Habitual Offenders' 
Restriction Act, makes it essential'that the prelimi¬ 
nary order required under s. 112 of tlie Cr. P. C. shall 
set forth the substance of the information received 
and shall stale the term during which the order of res¬ 
triction shall be in force. If the term during which a 
proposed restriction is intended to be in force is not 
specified in such preliminary order no order under 
s. ? of the Aet can be passed. 

The District Magistrate is the only lUagistrate 
empowered under a. I.'lofthe Burma Habitual Offen¬ 
ders' Restriction Act to convert an order under s. 118 
of the Cr. P. C. to one under s. 7 of the Act. but he 
has no power to intervene where there has been no 
proper preliminary order under a. 112 of the Code, 
and where the original order has not been made under 

S. 118 of the Code. 

Even in the case, of an order properly made under 
s. 118 of the Code, it is the duty of the District Magis- 

e some good reason for the change over to 
tns Burma Habitual Offenders' Restriction Act. Rule 
12 of the Rulesiraraed under that Act indicates the 
class of reason which would justif\' such a change. R 
Parsodan V. Emperor, 2 R. 524; (19251 A. I. R. (R.) 

26 Cr. L. J. 417 33 

Calcutta High Court Apoellate SIds Rules, rr, 

, 50, 51,'52, overatioa of. 

Note 1 to r. 50 of Ch. IX of the Appellate Side 
Rules of the Calcutta High Court and r. 50 itself 
applv to all appeals from appellate .decrees. Rule 52 
i^es not make any alteration, as to the- contents of 
the paper-book to whi-ih r. 50 relates. It only •modi-' 
nes the previous rule No. 51 which requires printed 
copies of the paper-book to be prepared by the Regid- 
trar at the cost of the appellant. Tn 'the case ^ 
appeals referred to in r. 52 no printed papejc-book ie 
prepared, but instead of that typed copies of the paper 
wok are prepared without any charge being levied 
from the parties but the content^ of the paper-bop^ 
remain the same in both classes of appeals. Q 

Abdcl Kapii: r, Prosanna Kiii.^pv 77 a 
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Cantonments (House Accommodation) Act (H 

of 1902), S. 6, scope of —1'cnrfor nnd purchaser 
•—House in Cantonment—Agreement to comfdi/ with 
requisition of Cantonment Authoi'ities for transt'er 
—Undertaking to waive protection of s. (> roi, vali¬ 
dity of -Purchaser, whether bound to give uudertak- 
ing. 

Section 6 of the Cantonments (House Accommoda¬ 
tion) Act does not contain any pnthihitiou against 
a transfer by an owner of a house of his riglit to 
continue in wcupation of the liouse. All that the 
section says is that no notice naiuiring the vacation 
of a house shall be issued under the seelit)n if the 
house is occupied b}- the owner. Hut the i»wner 
may agree that if the liouse is required by the Mili¬ 
tary Authorities, he would deliver possession thereof 
to.them. 

A Cantonment ^lagistratc is not, therefore. prt>- 
.hibited from entering into such an agreement witli an 
intending purchaser of a liouse. and such an agree- 
inent woiild not defeat the provisions of the Canton¬ 
ments {House Accommodation) Act. 

Defendant agrecal to buy a liouse from the plaintiff. 
One of the terms of tin* contnict was as follows;- 
"Tenure Cantonment land. You will have to comply 
.with all the requisitions of the Cantonment Autlvo- 
rities for the transfer of the property to your name.” 
.Phiin.tifT appliyd to the Caiiloiinunt Magistrate for 
to transfer the house to the tlcfendant. The 
Cantonment IVlagistrate replied that have would be> 
given provided the purchaser gave an undertaking 
that the house would always be available for occupa¬ 
tion by a Military Officer on duty at the .station and 
that he will not claim to live in it a.s owner. Defend¬ 
ant refused to give this undertaking: 

Held, that the obligation to vacate and rent the 
onse to a Military Oificer was incident of land 
eld. on Cantonment tenure, and that as the defeml- 
t^nt knew that the tenure was that of Cantonment 
tod lie. must be hehl to have boughi the lami suIj- 
j.ect • to the ineideuts of that tenure, and having 
• undertaken to comply witli all the requisitions of 
the Cantonment Authorities for the trausfei' of the 
property to his name he was bound to sign the 
undertaking in the form required bj’ the C’aritonment 
Magistrate. B Arobsiiir FRA.\f.rr v. Tuicamdas 
Gordmandas, 25 Bom. L. IMKIS; (1{)21) A. I. U. (H ) 
258 442 

.Carriage of goods Xotc Fojnn "B"—Suit for 

damages for non-delivery -WilfrU neglect—Burden 
. of proof. . 

In a suit for damages against a Railway Company 
for non-(lelivcry of goods consi.gned under Risk Note 
Form "B,” the burden lies on the plaintiff to prove that 
the loss was due to the wilful neglect of the Railway 
Opmpany or its servants. 

. Where there is no evidence to prove that tlie loss of 
goods was,caus4;d by the wilful neglect of the Com- 
p^ny or its servants, the plaintiff must fail. M Mahra.s 
A.Southbrn M. R, Co. r. Ounuait Goralakuishvamma 

1003 

C^se of action art»in .7 partly out of jui-i.sdictinn - 
Defendant residing mil of jui'isdietion—zl-^fii'^ 

’ bring defendant on record -lMters Patent, (Bom.'', 
il. 12 — Jurisdiction. 

“iaintiflfs sued at Bombay the firm of defendant s father 
f-arrying on business at Ambala in tlie Punjab for re- 
Wvery of amount due'in respect of certain busines.s 
Inmsactions. The writ of summons having issued, the 
^fondant's Attomev.s wrote to the plaintiffs’ Attorneys 
Biattng -that the-fiiiit was not pfoperly filed as the 


Cause of action— conoid. 

defendant's father who wa.s the owner of llie firm 
had «lied long ago and that defendant was the pre.sent 
sole own‘r and asked that a fresh writ should be 
served after amending the plaint. The plaintiffs 
thereupon obtained an order for amendment of the 
plaint and the name of the defendant wa.s bnuight on 
the recftrd. It appeared that although llie defendant re¬ 
sided at Ambal.a and part <<nly of the cau->e of action 
arose in Bombay, no leave under el 12 of tlio 
Letters Patent was ol>taine<l: 

Held, tliat phiinliiVfl ought to have obtained leave 
under cl. 12 of the Letters Patent tiefore the tlefeild- 
ant was brought on the record and that no .such leave 
having been obtainerl, the Court bad no jiirisdietitm 
to entertain the suit, B Ra.mi'UAi la 1 '>ri.imoiia\'iias r. 
Gavrisii.inkar Kasuiram, 25 Bom. L. R, 7; (1!I21; A I 
R. ilDlO!) 464 

C. P. Land Revenue Act (II of 1917), s. 188 — 

Land separately held by eo-.i7if7?*e?',9 -Ivambardar, 
whether can grant lease. 

Section ISS tif ilie (V 1*. I’jand Rt*veiiue .Vet gives no 
authority t.> the lambardur to grant a lease* of land 
already separately lield l>y tlie ofb(‘r co-sharers and 
thus to oust lliem. N ()AS'<;r v. Xarayav, 7 X, L. J. 
211; (l‘)25; A. 1. U. iN.) ISl 73 

Civil Procedure Code (Act V of 1908), s. 2 (2), 
O. XXI, r. 53 (1) — whether includes decree 
of Revenue Court Attachment of decree—Proredurct 
Under the definition of a decree as given in s. 2 of 
the (\ P C, a decry* may inclmle not only a Civil 
Court decree hut also a Revenue Court decree. 

The proper way to attach a decree of a Revenue 
Court in execution of a decree of a Civil C’ourt is 
that provid<‘d for in (). XXI, r. a.'l (li of the C. P. 0. 
Where the C'ourt proceeds to attach and execute such a 
decree as if it were a tlciToe other than tliat covered 
by O. XXI, r. 5.'l (1), it commits an irregularity. 

The provisions contained in the rules comprised 
within the Schcfluics to the (J. P. C. arc inero rules 
of procedure ami non-compliarico with any of those 
provi.sions amounts to a inci-e irregularity. A Fatfh 
Lal i’. SiiEU SiNun, L. R. 0 A. 03 (jiv,; (1925) I. R-. 
(A.) 201 660 

-- 8S. 2 (2), (14), 47, O. IX, r. 8 Execution 

of decree - Objection, dismissal of, fur default-- 
Anpeal, whether lies. 

Whenever a Court delivers a decision in default of 
the plaintiff that decision is an order and not a 
decree and is not subject to appeal. 

From an order of an Kxeeuting Court, di.smissing 
an objection of the judgment-debtor in default of 
appearance, no appeal is allowed either under the 
Oudh Rent Act or under the C. P. C. O Mouammau 
Zaka Ullau I*. Gulkan'IU. 10 O. & A. L. R. 1207; L. R. 

6 A. (O.) 31; 1 O. W. N. S5i; 28 0. C. 121 393 

-S. 2 (11), O. XXM, r. 4 Defendant, death of 

—Legal representative, appointment of -Representa¬ 
tion to estate not taken out — Plaintiff, duty of. 

The widow or brother of a deceased defendant is 
not necessarily his legal representative who must be 
his executor or administrator, or a person who ha.s 
intermeddled with his estate and so made himself 
executor dc. son toH. 

Where no representation has been taken out of a 
deceased defendent's estate the only course of the 
plaintiff i.s to take proceedings to have an adminis¬ 
trator appointed. R Barst.tt Bros. Lti>. r. Fowi.k. .7 
•Bur. U/ 347; (1925) A. I. li. (R.) 18S 325 
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—--SS. 10, 22, 0. XXXIX— Proceedings with 

regard to same subject-matter in Courts subordinate 

to different High Courts — Procedure—Stay of pro- 

ceedinfjs—Injunction restraining party from con¬ 
tinuing proceedings, when to be issued. 

The C. P. C. carefully avoids the chance of any 
clash in the decisions of two Courts either subordi¬ 
nate to the same High Court or subordinate to differ¬ 
ent High Courts with respect to the same point at 
issue arising between the same parties. When the 
suit or proceedings are in Courts subordinate to the 
same High Court the matter can be effectively dealt 
with by that High Court. Where, however, the matters 
are pending in Courts subordinate to two High Courts, 
one of such High Courts has no control over the 
Courts subordinate to another High Court and the 
matter can be dealt with under s. 10 or s. 22 of the 
Code. In addition to these provisions there is power 
vested in the Court to issue injunctions against 
persons who are either within the jurisdiction of the 
Court or have submitted to its jurisdiction, and the 
provisions contained in s. 10 or 22 of the Code are 
supplemented by those contained in O. XXXIX re¬ 
lating to injunctions and those which lie in the in¬ 
herent power of the Court. 

Whereas under s. 10 of the C. P. C., a party must 
make an application for stay to the Court in which 
the subsequent suit or proceeding is instituted; under 
3. 22 the High Court has jurisdiction to make an 
order that a matter pending before it or before a 
Court subordinate to it shall proceed, and such order 
is final, and it is not open to any other Court in India 
to dispute it and to allow a suit or proceeding to 
proceed in any other Court than that indicated in such 
order. 

Although a Court will not issue an injunction 
against a person not within its jurisdiction, it will, in 
the ends of justice, w’hen a person has submitted to 
its jurisdiction, restrain such person from doing any¬ 
thing which it considers is improper and will amount 
to an abuse of the process of the Court. 

An application for the grant of Letters of Adminis¬ 
tration in respect of an estate was made by the peti¬ 
tioner before the District Judge of Patna in the 
Province of Bihar and Orissa. The respondent was 
served with notice of the application and he submitted 
to the jurisdiction of the Patna Court. Subsequent¬ 
ly, however, he made an application for grant of Letters 
of Administration in respect of the same estate before 
the District Judge of Mathura in the United Pro¬ 
vinces. The application before the District Judge of 
Patna was eventually dismissed and an appeal was 
lodged against such dismissal in the Patna High Court 
and the appellant filed an application in the High Court 
praying for an injunction restraining the respondent 
from proceeding with his application before the 
Mathura Court: 

Held, that the respondent having submitted to the 
jurisdiction of the Patna Court and having entered 
appearance as respondent in the appeal pending in 
the Patna High Court, the latter Court had jurisdic¬ 
tion to issue an injunction restraining him from pro¬ 
ceeding with his application in the Mathura Court 
Pat Laloo Lal V. Raohbt Lal oeo 


-8. 11 —Matter directly and substantially in 

issue—iSubject-matter of previous litigation different 
—Res judicata. 

PlamtiS sued for a half share of certain groves bv 
trtition. It appeared that there had been a nreviona 


Civil Procedure Code—1908—oontd. 

litigation of the same nature between the parties but 
it related to another grove ; 

Held, that as the groves now in suit were different 
from the grove which formed the subject-matter of the 
previous litigation, it could not be said that the matter 
now in issue between the parties was directly and 
substantially in issue between them in the former 
litigation and the matter was not res judicata. A 
Bhacn Pratap Singh v. Bhagwan Singh, (1924) A. I. R. 
(A.) 922; L. R. 5 A. 406 Civ. 76 

-8.11—Res judicata - Change of law, effect of 

Plea not permitted to be taken in previous suitt 
whether operates as res judicata. 

Where a suit is not rta judicata on the date when 
it is filed, no change in the law can make it res 
judicata after it is filed. 

An alienee from a judgment-debfor sued on attach¬ 
ing creditor under O. XXI, r. 63 of the C. P. 0., 
to establish his right to the attached property. The 
defendant contended that the sale in favour of the 
plaintiff was fraudulent and voidable uijder s. 53 of 
the Transfer of Property Act. The Coiiii found that 
the sale was not an absolute sham, but held, follow¬ 
ing the then prevailing view, that a plea of fraudu¬ 
lent transfer was not open to a defendant and de¬ 
creed the plaintiff’s suit. The attaching creditor 
thereupon filed the present suit for a declaration that 
the sale in favour of the claimant was a fraudulent 
transfer. The rulings on the basis of which the pie* 
of fraudulent transfer had been disallowed in the 
previous suit had since been overruled by a later 
Full Bench judgment. On defendant’s plea that the 
decree in his favour in the prior suit was res judi¬ 
cata in the present suit: 

Held, that in the absence of any decision in the 
previous suit on the question whether the sale was a 
fraudulent transfer or not, no question of res judicata 
on that point could arise in the present suit. M 
Rauakkal V. Oovindanayakanpalaiyau 574 * 

8. 11 —Res judicata— Decision arrived ex 
parte, effect of. 

Plaintiff filed a suit to recover rent of certain pro¬ 
perty to which 2nd defendant was a party. OneM 
the allegations in the plaint was that the 2nd defend¬ 
ant had no right to share in the management of we 
property. The 2nd defendant was ex parte 
decree was passed in favour of the plaintiff. Sub¬ 
sequently, the plaintiff brought another suit to recover 
the rent of the same property from another tenant. 
To this suit also the 2nd defendut was a party. 
The tenant pleaded that he held th^roperty under a 
renewal obtained from ^e 2nd d^endant; 

Held, that the question of the fed defendant’s right 
to share in the management of the property 
become res judicata by virtue of the decision j® 
the previous suit, and the tenant, therefore, could 
not avail of the plea put forward by him. •jj 
ChBBIAKKATAVAX V. VbbTTIL PoNMILBfti 5oZ 

-s. 11—Res judicata —Decision in previous suit 

not baaed on finding in dispute—Unnecsssary findtng 
— Defendant mertly pro forma party, effect of. 

In order that the decision on s particular 
should operate as ret judicata in a subsequent suit 
between the same parties in which that issue is 
^sed, it is not necessary that the decision of tv 
issue ^ould have been the basis of the decree in 
previous suit. It is enough that the issue was finsiv 
heard and determined and that it arose directly ow 
substantially (and not incidentally oy coUat^rMiy) sHt 
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determination, that is to say, tlie decision of the issue 
should have been necessary for the determination of 
the suit, though it may not have been ultimately made 
the basis of the decree. If the dotennination of the 
issue was inconsistent with the decree it cannot be 
said that it was necessary for the determination of the 
suit and a liiidingon the issue will, in such a case, be 
treated as having been unnecessary and will not ope¬ 
rate as res judicata. If, however, there was a real 
contest between the parties in the previous suit it is 
immaterial that the defendant was described as a pro 
forTTia defendant and that the contest was opened by 
him Dii^ not by the plaintiff. C Tabitbarasi Dasi r. 
Basumati Devi 953 

— — — S. 11—Res judicata— Decision on iss^ie not 
arising on pleadings. 

Where a particular issue does not arise on the 
pleadings of the parties and is not framed in express 
words and tlio parties are not aware that they have 
to adduce (•vi<i*‘noe in support or rebuttal of such 
i.ssue, a decision arriveil at on such i.«.sue does not 
operate as res jii lirnin. A Lallu Singh v. Raghc- 
NANDAN, L. K. 6 A. Ill Rev. 690 

-- S. 11 -Res judicata—Fiodinj in proceeding 

between decree-holder an.i judgment-debtor, whether 
binding on subsequent decree-holder. 

A decree-holder is not bound by the result of 
revious proceedings, to which he was not a party, 
etween the judgment-debtor and another decree- 
holder regarding the title of the judgment-debtor to 
certain properties, nor can he take advantage of 
findings arrived at in those proceedings which are 
favourable to him. M Atmakur Ohisna Ciirnchayya 
V. Khai^da Kondiah, 20 L. W. 798; (1925; A I. R. (M.; 
300 454 

- 8.11 —Rea judicata—Question of title decided 

tn rent suit. 

The decision in a rent suit in which the title of a 
person is in issue for the purpose of deciding his 
right to receive a share of the rent, operates as res 
judicata in a subsequent civil suit by him relating 
to the property. C Gopal Chandra Dctt v. Surendra 
Nath Dutt 804 

■- —8.11 —Res judicata—5peci;7c Relief Act (I 

of 1877), s. 9 — Possessory suit, decision in, whether 
operates as res judicata— Relevancy of decision— 
Evidence Act (/ of 1872), ss. IS, 1,0,1*1, 1*2,1,3. 

Where the contention is that an issue should not 
he re-tried inasmuch as it was directly and sub¬ 
stantially tried in a former suit between the same 
parties, the question must be determined with 
reference to the provisions of s. 11 of the 0. P. C., 
and it is not open to either party to rely upon the 
principle of finality which forms the basis of the 
general law of res judicata apart from the provisions 

of 8. n. 

A judgment in a case under s. 9 of the Specific 
Relief Act does not come either under s. 41 or under 
fl- 42 of the Evidence Act and it is relevant only under 
as. 13, 40 and 43 of the Act. that is to say, as evidence 
of a transaction or instance where the right to 
ossesaion was claimed or disputed and also as evi- 
enc© to show that there w'as such a judgment or 
decree in order either to found a further claim or lo 
determine whether cognizance should or should not 
be taken of a suit or whether a trial should or 
should not be held. The use to which a decree 
passed in such ft suit may be put in a subsequent 
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suit between the parties is only to show that a right 
to possession was asserted and it was denied end a 
suit was instituted and was either decreed or dis¬ 
missed. 

Proceedings under s. 9 of the Specific Relief Act 
do not possess the character of finality which is 
essential to invest a decision with a character wliich 
will make it operative as res judicata. C Chh.\I)KK 
Karikar r. Sayad Ali Kaviraj 979 

St 11, O. XXI, r. 63 -Claim — 'Judgment- 

debtor impleaded as party--Finding as to title, whe¬ 
ther res judicata between claimant and judgment- 
debtor. 

In a suit under 0. XXI, r. 63 of the C. P. C.. the 
claimant objector, who was the plaintiff, impleaded 
the execution-creditor and also the judgment-debtor 
as parties to the suit, and prayed for a declaration 
that the property in dispute which had been pur¬ 
chased by him from tlie judgment-debtor belonged 
to him and was not liable to be attached in execution 
of the decree obtained by the e.xecution-credilor against 
his judgment-debtor. The judgment-debtor admitted 
the plaintiff’s claim but the execution-creditor con¬ 
tested it and the suit was dismissed, it being held 
that the sale in favour of the plaintiff was not valid. 
In a subsequent suit between the plaintiff and the 
representative of the judgment-debtor ; 

Held, that the validity of the sale-deed in favour of 
the plaintiff had been put in issue in the previous 
suit and that the question having been decided against 
the plaintiff the finding operated as res judicata be¬ 
tween the plaintiff and the representative of the 
judgment-debtor. M Chinnakozhandai Nainar v. 
Ananta ViJAVA Nai.vab, 20 L. W. 979; (1925) A. I. r! 
(M.) 319 689 

-8. 11, O. XXIII, r. 1 — Mortgage — Redemption, 

suit for—Money paid into Court-Mesne profits, whe¬ 
ther can be claimed in suit—Withdrawal of claim-— 
Separate suit, whether maintainable. 

Where in pursuance of a decree in a redemption 
suit the mortgage-money is paid into Court by the 
plaintiff, mesne profits from the date of the payment 
cannot be claimed in the suit itself. 

A Court will not pass a hy’potlietical decree with 
reference to a cause of action that may never accrue 
for one or other of several reasons. 

Where a claim for mesne profits is made in a re¬ 
demption suit, but is subsequently withdrawn, a 
separate suit to recover mesne profits from the data 
of payment up to the date of delivery of possession 
would not be barred by the provisions of s. 11 or O. 
XXIII, r. 1 of the C. P. C. C Sudiianya Kumar Bosk 
Ray V. SusHiLABALA Bose Ray 547 

- 8 . 11, O. XXXIV, rr. 7, 8 - Mortgage — Re¬ 
demption, suit for—Possession not obtaijied by 
mortgagor—Secoiid suit for redemption, whether 
maintainable —Res judicata. 

Where in spite of a previous suit for redemption 
the right of redemption of the mortgaged property 
still subsists, not Imving been extinguished either by 
an act of the parties or by an order of the Court, a 
second suit for redemption is not })arred. An order 
of the Court which would have the effect of extin¬ 
guishing the right of redemption woiil<l, however, 
bar a second suit for redemption and it is not neces¬ 
sary that the order should also purport to extinguish 
the right of redemption. 

A decree in ft redemption suit directed the mort- 
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gftgep to withdraw the amount which had already 
been dcpositetl by the mortgagor and to deliver 
possession of the mortgaged proi>erty. The mortgagor 
made an application for delivery of possession of the 
property to him, but after inaking this application he 
giflerl the ]>roperty to the plaintiff, and the apidica- 
tion for delivery of possession was subsequently dis- 
misvs .i. Plaintiff, tliereafter, bnmght another suit to 
redeem tlie pnipcrty Troiu the defendant who had 
continued in possession of it: 

Held, that the decree in the previous suit was not 
a decree as contemplated hy r. 7 of (). XXXI\' of 
the C. P. C.. b\it was a combinefl decree under i-. 8 of 
the Order an<l as it permitted the mortgagee to 
withdraw the money wliich was already in deposit, 
it had the effect of extin^iishing tlie mortgage and a 
second suit for redemption was not. therefore, com¬ 
petent. A Ki uhai’ax Sisoii 1 '. Matabauai. Sivcir. L. K. 
GA. 241 Oiv. 480 

-S. 11, Exp. IV—.Wrt»cr ivhwh ourjht to have. 

been raised — Test - K^uit ior rent— Ivx parte decree — 
Srihsequent .yNif—Res judicata Statute, csto}>pel 
against. 

■ The decision in a previous suit for rent, whether 
ex parte or inter partes, operates as 7'es judicata in n 
subsequent suit for rent, even for a different period, 
if it decides any question whicli arises in the suit or 
if it omits to decivle any (piostion which ought to have 
been decided if objections were taken by a jmrty. 

When a matter which ought to have heen raised 
was not raised, it must be taken to be a matter which 
also ought to or must have been heard and Jinally 
decided in the previous suit. 

. One of the tests for determining whether a que.stion 
should bo regarded as one that ought (-* have been 
raised in the previous suit ,is whether hy raising the 
question the decree which Was jiassed in the previous 
suit could have been d-fcated. varied or in anyway 
affected. 

There can he no estoppel against a Statute and 
what is illegal in law cannot be legalised by opera¬ 
tion of the doctrine of res judicata. C Snin Chavdra 
V. Lakui Priya Gi'ha. lO C. 1-. J. 507; 20 O. W. X. 

(102.")) A. I. R. iC.M27 123 

- S. 11, Expl. VI—f/indu joint /omi7i/— Parti¬ 
tion, suit for, by one member of famihj—hes 
judicata. 

A suit for partition by a member of a joint Hindu 
family, to which all the members of the family are 
made parties and in which all matters in dispute 
between the members of the family are decided must 
be regarded as a suit brought by the plaintiff in his 
representative capacity under Kxpl. VI, s. 11 of 
the 0. P. C.i and all matters decided in the suit 
operate as re« judicata between the different members 
of the family O Nageshae v. Darshan 792 

- S. 24— "Suit," whether includes execution 

, proceeding—Ti'ansfer of exe<nition proceedings— 
Jtirisdiction of Court to ivhich proceedings trafis- 
ferred. 

. The word “suit" in s. 24 of the C. P. C., includes 
an execution proceeding and a Court to which an 
execution proceeding is transfeiTcd under the section 
has, jurisdiction to continue the proceeding- A 
MuHAuyAD UAUiBULLAn V. Tikam Ohasd L R a 
^03 Civ.; U925) A. I. R. (A.) 276; 47 A. 57 ’ 74 s 

-_.i — s. Interest-Transaction not unfair— 

rote, pendente lite. ' 
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Where there is no question of any \mfair dealing 
a creditor is entitled to int-erest at the contract 
rate not only up to the time fixed for payment bat 
also during the time that the suit has been pending. 
C Jo(;endua Nath Roy v. Nawab, Murtaza Bboum, 29 
C. W. N. 118; (1925) A. I. R. fC.) 268 218 

- S. 34 Money-decree—Interest till realisa¬ 
tion. 

When a suit for the balance of purchase-money of 
a house has been decreed, it is equitable to allow 
interest on the decretal amount from the date of the 
decree to tlie date of realisation. L Wasawa Map v, 
Cim-LAM J 11 .AX 1 . 6 L, L. J. 421; (19251 A. I. R. (L.) 128 

327' 

- s. 36. See Prbsipenty Towns Issout?n'cy 

Act, 1909. as. 52. 53 291 

- SS. 39, 41 —Trans/^r of decree,—Certificate 

of execution ■ Jurisdiction. 

The. Court to which a decree is transferred for 
execution under s. 39 of the C. P. C., has jurisdiction 
only up to the time that it issues the certificate pres¬ 
cribed by s. 41 of tlie (’ode. It has no jurisdiction to 
deal with the matter after having certified the result 
of execution proceedings, when the application for 
execution must be made to the Court which passed 
the decree. A Shiam Lal v. Kozrpal, 22 A. L. J 
1039; h. R. 6 A. 28 (^iv.; (1925y A. I. R. (A.) 179 390 

-- S. 39, SUb-s. 1, cl. id) —Transfer of decree 

— Disci'etion of Court. 

The jurisdiction of n Court in transferring a decree 
from itself for e.xecution to another Court is not 
limited by the fact that there is no property within 
the juri.srliction I'f that Court .sufficient to satisfy 
sucli tlecrce. as under cl. id) of sub-s. (1) of a. 39, 
C. P. C , the croiirf can make an order of transfer if 
it considers for any other reason that the decree 
should be executed by the other Court. O MoimU' 
MAD Samq Atr Khan* v. Sharp Jaha.s Hroam, 10 O. A 
A. L. K. 1467; 1 O. \V. N. 409 411 

- S. 41, O. XXI, r. 2-Limitation Act (IX of 

mS), Sch. 1 Art. IS2 (5;—Oudh CiHl Digest, r. I7i 
In)—Execution of decree—Transfer of (Ucree for 
execution—fnrisdiction of Court to which decree 
transfci'red -Certificate, absence, of, e^ect of ■ 

. Certification of part payment, application for, to 
Court not having jurisdiction, effect, of — Limita¬ 
tion, extension of. 

The Court to which a decree is transferred for exe- 
cutipn is not divested of its jurisdiction until 
scuds the certifi<?ate under s. 41 of the C, P. C., to the 
Court whicli passed the decree. Before such certi¬ 
ficate is sent, any application for certification of » 
part payment must be made to the Court to whom 
the decree was transferred for execution and not W 
the Court which passed the decree. Such an appu- 
catiou made to the (3ourt which passed the decree 
will not operate to extend the period of limitation for 
execution of the decree under Art. 182 (5) of Sch. A 
to the Limitation Act. - 

The part satisfaction referred to in r. 172 (a) 01 
the Oudh Civil i)igest must be such that no 
satisfection of the decree in that Court would 

possible. The rule dues not apply to a case where Iho 

parties have entered into an agreement by which fnu 
aatis^ction can be obu^ed by the decree-holder on 

a future date. 

A rule made by the High Court if it is in co^i^ 
with the provisions of a section of the C* P* 
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ultra vires. O Mohammaix Shakir iv Jfiu r. Kishork. 
10 0, & A. R. 1277; 1 (). \V. N. 794; 28 O. C. 160 455 

-S. 47. See Hekual I’enancy Act. 18S5. s. IT.’i 

750 

'" S. 47— Execution of decree — "ISetu'ccu 

parties to the suit, ' meaning of—^Decree for .<tpecific 
performance of contract on payment of purchase- 
money — Coxifesi between judgment-debtor inter se as 
to right to receive purcha.sc-money, decision of 
Suit, separate, whether maintainable. 

1 'he expression “between the parties to the suit ' 
in s. 47, C. P. C.. imports between parties opposed 
to each other in the suit, Ixut <loes not nccessarilv 
mean between parties wlio are plaintiff and defend¬ 
ant respectively in the suit. 

A suit for specilic performance of a contract for 
.the sale of immoveable j)roperty was decrectl against 
.the vendor and a subsequent pureliaser from him. 
.In execution of the decree, a contest arose Ixetweeii 
the judgment-debtors as to wliich of them was en¬ 
titled to receive the amount of the purchase-nu)ney 
from the decree-holder an<l it was decided that tin* 
money should be paid to tlie snlxsequont purcbasi r 
from the vendor. The vendor then hrougJit a suit 
against the subsequent purcha.ser to recover tlie 
amount of the purcluise-money j)aid to liim by the 
_ decree-holder: 

Held, that tlie order of the ICxeeution C'ourt 
deciding that the purehase-money should be paid l(» 
the subsequent purchaser fell within the purview of 
8 . 47 of the C. P. C., and that a sejiarate suit in 
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respect of the same question was barred by the 
provisions of that section. M Sistla Venkata Sastki 
V. Zbrnini Venkatagoi'ali’DL-, 20 L. W. 742; {192ai 
A. I. R. (M.) 353 209 

-- S. 47 --Suit to enforce obligation created 

by decree, whether maintainable —jSuR to recover 
money from pa7't7ie7'— Limitation. 

In India no action lies on an executable judgment, 
the only remedy of the decree-holder being by waj’ of 
execution. This principle is embodied in s. 47 of the 
C. P. C. 

Ordinarily the Court.s in India pass judgments 
'which are to be enforced in execution, and even when 
they create a new relation involving fresh rights and 
obligations, they provide for working out the rights 
in execution. Rarel}’ do they create a new obligation 
Without providing for its execution and indicating a 
^uit as the only method of enforcing it, but when they 
do so, a suit to enforce the obligation is maintainable. 

A claim to recover a sum of money due from one of 
the partners in a firm must form pari of the enquiry 
ip the action for winding up the ])artnership, and no 
separate suit will lie for such relief after a suit for 
8 n account is barred by limitation. M Ramasa.wi 
V. MuTHiATi Chettiar, 47 M. L. J- 21 L. W. 75 
(1925) A. I. R. (M.) 279 991 

- -s. 47, O. XXI. rr. 35, 98 -r» # % 

Property Act (IV of ISSS), s. r,2—Execution of 
decree — Scope of deci'ee, determuiation of—Duty of 
Odurt—Purchaser pendente lite, position of — De¬ 
livery of possession— Resistance- - Pi'ocedtire. 

Where a question arises in execution proceedings as 
to what is included in the decree, the Execution Court 
must go into the question and decide it. 

A purchaser peyidente lite is bound by the decree 
I^eeed in the suit and his purchase cannot affect any 
Oghts obtained by the decree-holder under the decree. 
^ 8uoh a purchaser refuses to vacate the prc>perty 


after a decree ha.s been passed, delivery of possession 
inay be made to the decrce-lioldor Ij\- remov¬ 
ing the purchaser under O. XXI. r. 35 of tlie C. J’ (' 
and in case of his l•c-^istance to the CAecution of the 
decree an order may be passed under r. 98 of O 
XXI. C (jolam Nai!i CiJAPAw.Ai,.\ r. K. ^V. Needham 

--- ^7,0. XXI, rr. 53. 61 . 63, O. XXX^V- 

r. to—Mortgage decree Exciiilion of decree—Objec¬ 
tion by judgnicrit-debtor that that property not liable 
to sale, dismissal of—Appeal whether lies - proce 
dn rc. 

In the course of the e.xecution of a decree imdiM- 
(). XXXIV, r. 6 of llic C. P. C. certain items of mo' 
I)erty were attached and proclaimed for .sale The 
judgment-debtor objected to the sale of some of the 
items of the jiroi.erty on tlie ground that he did not 
posse.ss any saleable interest in llmm. The objection 
was di.smissed on the ground that it was not bona fide 
and was made very laic. On ajipeal; 

//e/d, (1) that the order of the E.vecuting Court dis¬ 
missing the olijection was ojien to apjieal; 

(2) that the K.xecuting Court should have inquired 
into the merits of the objection and should not have 
dismissed it on the ground of its having been prefer¬ 
red at a late stage and not being bona tide O 
L.vchman Prasad v. Miknali ni Dhiu, 10 0 S: A I 
13!)2; 1 O, \V. X. 857; 28 O. C. 175 ' 997 

— - - S. 47, O. XL, r. 4— Execution of decree - 
Order against person not /wrty—Appecil whether 
lies- Order against Receiver -Second appeal whe¬ 
ther cumpeteiit. ’ 

No appeal lies against an order passed in execu¬ 
tion proceedings against a jierson who is not a 
• party to those proceedings. 

An order passed against a Receiver directin*^ him 

to pay back the amount realised hv him from the 
sale of the attached projierty is appealable hut no 
second appeal lies in such a case. A Jwala Prasad 
V. CmriTAN. L. R. (> A. :>G Civ,; . 1925) A. I. R. (Aj 328 

- - ^^SS. 50, 146, O. IX, r. 13 Ex parte decree 

—Death of defendant after decree Legal repre¬ 
sentative, whether entitled to make application to 
.set aside decree — Procedure. 

Where a defendant dies after an ex parte decree 
has been jiassed against him. his legal representative 
is entitled to make an application to set aside the 
ex parte decree under (). IX, r. 13 of the (J P C 
and is not bound to wait till he is actually lirouglu 
on the record ,a.s legal reiiresentative under s 50'of 
the Code. O Deoki r. Jiurn Kishork. 10 O &A L 
R. 1001; 27 O. C. 299; 1 O. W. N. 619; (1925) A 1 
R. (0.) 370 I 29 

- s. 53. 'See Hi.vntj Law—Debt 181 

- G. 60 (C)—*Agricultu7'ists,' meaning of 

An agriculturist is not a per 6 <jn wiio obtains his 
livelihood otherwise than by cultivating himself or 
through his servants, even if iie may have some sort 
of interest in a field or two. O Lachman Dass i- 
Partari, 10 O. & A. L. R. 1275; (1925) A. I. R. (O.j 
365 7 QQ 

-S. 60 {X\)—Execution of decree—Attach¬ 
ment—Right to future maintenance. 

A dispute between one I/, and his wife with regard 
to the. dower-debt due to the latter was referred to 
arbitration and the arbitiiitors made an award wJijcJi 
declared that the property ot M. should, from the 
date of the award, be construed to be the property 
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of his wife but that M. should be flowed to remain 
in possession of the property and to manage it and to 
collect the income. Out of the income A/, was to 
pav' a certain sum to his wife, the balance being le- 
tained by himself by way of maintenance and also 
.0 enable him to pay his debts. A creditor of Af. 
obtained a simple money-decree against him in 
respect of a debt incurred by A/., and in execution of 
th^b sought to attach and sell M.s light of 

possession as a life-tenant in the property acquired 
by him under the award: 

Held, that what was reserved to A/, under the award 
was something more than a mere right of future 
niaiutenancc within the meaning of s. 60 (n) of the 
C. P. C. and Avas not, therefore, exempt from attach¬ 
ment under the provisions of that section. A Mahpcz 
Ali Kh.\n V. Radha Kishek, 23 A. L. J. 149; L. R. 6 
A. 133 Civ.; (192o) A. I. R. (A.) 297 477 

_ s 64. See Limitation’ Act, 1908, Sch. I, 

Arts. 137, 138 ^ 349 

___ s. 92. See Court Fees Act, 18<0. Sch. II, 

Art. 17 

S 92—Collector's sanction for suit with 


certain prayers—Suit omitting some prayers, mam- 

tainability of. , . ,.v • 4 -* 4 - t 

Where a Collector sanctioned the institution of a 

suit under s. 92. C. P. C., for removal of a trustee, for 

sotting aside certain alienations by him and for 

recovery of the properties from the alienees, but tha 

plaint as ultimately filed omitted the latter two reliefs 

and asked only for the removal of the trustee : 

Held, that the suit was not maintainable and that 

the plaint must consequently be rejected. M Alla- 

BAKSH Mira Mohadeen* v. Fakruddin, 21 L. W 71; 

(1925) A. I. R. (M.) 636 4 c 

1———S. 92 —/ntercst in tnist—Suit xn respect of 

place of worship—Worshippers, whether competent 
to sue. 

In the case of a temple or a mosque, persons 
entitled to attend there for purposes of worship are 
beneficiaries, and must, as such, be held to possess a 
sufficient interest to support a suit under s. 92 of 
the C P C. L Narinjan Singh v. Kirpal Singh, 5 
L 455; 1 L.C. 139; (1925) A. 1. ^ (L.) 189 111 

_ S. 92—Ptt6itc trust—Grant, whether to 

Arcliakas or deity—Long enjoyment, efect of— 
Scheme—Provision for continued supervision by 
Court, undesirability of—Scheme, whether ultra 

vifcs* 

In considering the question whether the grant of 
nn irtOTrt was to a tempi© or to the Archakas thereof 
personally, burdened with the performance of daily 
worship, the evidence of user and enjoyment, how¬ 
ever long uninterrupted and unquestioned, would be 
evidence of the grant only, in the absence of any 
reliable or cogent evidence with regard to the terms 
of the grant itself or in case of any ambiguity in 
the grant. Where the grant is clearly to the "mana¬ 
ger for the time being of the temple" and referred 
to avS Devada^am, subsequent decree, transactions, 
and other dealings amongst members of the family 
of the Archakas, indicating that the properties are 
being treated as their own, are not of any evidentiary 
value in the absence of the parties or persons in¬ 
terested in setting up the rights of the temple as 
distinguished from the Archakas. 

U is undesirable that Courts should assume them¬ 
selves the continued supervision of institutions for 
the of vrhicit the^ sro called upon to 


frame schemes. Under such schemes the Courts of 
Law constitute themselves in some manner as 
temple committees as the wliole burden of such func¬ 
tions for ail time is thrown upon the Courts. It is 
ver>' undesirable that the Courts should be burdened 
Avith such tasks. Even in the interests of institu¬ 
tions themselves, it is doubtful if such provisions are 
calculated to promote their improvement or efficiency. 
Decrees of Courts making such provisions in the 
schemes framed by them are really ultra vires hav¬ 
ing regard to the express provisions of 6. 92 of tho 
C. P. C. M Ayinavilli Narayanamurthi v. Bijlusu 
Achayya Sastkulu, 20 L. W. 687; 47 M. L. J. 714; 
(1925) A. I. R. (M.) 4U 188 

-S. 92,0. XXII, r. 3 —Scheme suit—Appeal 

—Death of one appellant — Abatement. 

A suit once instituted by tAvo or more plaintiffs duly 
authorised under s. 92 of the C. P. C. does not abate 
in consequence of one of the plaintiffs dying during 
the continuanc.e of the suit, and the case of one of 
tAvo or more appellants dying after the filing of an 
appeal against a decree in such a suit is a fortiori 
a case of abatement not resulting from the death of a 
party. M Gulam Gousb v. Dost Muhammad Khan, 
47 M. L. J. 745; 20 L. W. 882; (1925) A. 1. R. (M.) 
244 6 66 

-;— S. 96 —Findings neither implied nor em¬ 
bodied in decree—Appeal by successful party, whe¬ 
ther lies. 

Findings which are neither necessarily implied nor 
embodied in the decree have no operative force and do 
not constitute res judicata between the parties and a 
successful party cannot appeal merely against such 
findings. 

Where a suit for partition was dismissed but find¬ 
ings were recorded on certain issues raised between 
the defendants inter se : 

Held, that an appeal by one of the defendants against 
such findings was incompetent. M Parigi Vknkoba- 
ctiARLu V. Sa&iji Radhadayamma, 47 M. L. J. 612; 
(1924) M. W. N. 867; (1924) A. I. R. ^M.) 858 868 

- 8. 96 (3), O. I, r. ^0^-Compromii^i decree 

— Appeal, when competent—Addition of parties— 
Court, discretion of. 

When a consent decree has been made as between 
some of the parties to a suit, the other parties, who 
have not assented to the compromise, are entitled 
to appeal against the decree, provided they have 
been prejudicially affected thereby. 

The Court has very wide powers, under the C. P. 
C., in respect of addition or transfer of parties. This 
discretionary power must be exercised in such a way 
as to achieve the ends of substantial justice. C 
Kirode Chandra Banerjeb v . Propuixa Chandra 
Banbbjee, 40 C. L. J. 535; (1925) A. I. R. (C.) 421 

168 

- s. 98. See Letters Patent (Mad.), cl. 36 

1016 

- 8.102. See Provincial Shall Cause Courie 

Act, 1887, Sch. U. Art. 42 488 

-s, 104, Sch. II —Arbitration Act (IX of 

1809), reference under—Order staying «uit —Appeali 
whether competent. 

Unless the provisions of the Arbitration Act, 
1899, are contrary to any of the provisicMis of th® 
Second Schedule to the C. P. C., that Schedule musi 
apply to a reference made under the Act, and con* 
89<iuently any order passed in such proceedings it 
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open to appeal \mder s. 101 of the Code. A Kachiuri 
MaL-KaLYAN' MaL l’. ALl ftlCHAiiilAD-AUDl't, LaTII-' 

22 A. L. J. 1031; L. R. 5 A. 756 Civ.; (1925) A. I R 
(A.) 154; 47 A. 179 341 

7 S. 105-—“A.;^ecting' the decision of the case, " 
meaning of—Order setting aside abatement--Appeal, 
whether lies. 

An order setting aside an abatement and allowing 
substitution of the legal representatives of the de- 
cea^d party is not one which aflfects the decision 
of the case and cannot be questioned in appeal from 
the final decree Avhether such order is passed before 
or simultaneously with the decree. 

The phrase “alTecting the decision of the case” in 
8. 105 of the C. P. C. means aft'ectuig the merits of 
the case or affecting the decision of the case with 
reference to its merits. C Mohamed Nurul Amin v. 
Monohar SORAN Dbb. 40 C. L. J. 588; (1925) A. I. R. 
(C.) 473; 29 C W. N. 675; 52 C. 472 100 

- S. 105— Limitafion Act {IX of WOS^. Sch. 

I, Art. ISI — Mortgage suit- -Order setting aside final 
decree while retaining preliminary decree, whether 
“order affecting decision of the case" — Order whe¬ 
ther can be challenged in appeal from final decree 
—Final decree, application for—Proceeding in suit 
or in execution—Limitation. 

An appiicatictfi*to set aside an ex parte final decree 
following an ex parte preliminary decree in a mort¬ 
gage-suit was allowed. The notes paper of the Judge, 
however, showed that he had called for written state¬ 
ment and draft issues. On the plaintiff contending at 
the time of re-hearing that not only the final decree 
but also the preliminary decree which was also ex 
parte had been set aside by the order: 

Held, that the prayer in the application and the 
order thereon and not the notes paper ought to be 
considered and that the final decree alone was set 
aside by the order. 

Aq application for a final decree in a mortgage 
suit is a proceeding in a suit and not in execution, 
and, therefore, only one application is permissible and 
it must be put in within three years of the prelimi- 
imry decree. 

Ad order setting aside an ex parte final decree 
while retaining the ex parte preliminary decree in a 
mortgage suit is an order “affecting the decision of 
the case” within the meaning of s. 105, 0. P. C., and 
Its propriety can be challenged in an appeal against 
a decree finally passed in the suit. M Athausa 
Rowtheb V. Ganesan, 47 M. L. J. 641; (1924) M. W. N. 
884; 35 M. L. T. 131; (1924) A. I. R. (M.) 890; 20 h. 
W. 954 8 0 8 

- 8 . 107, 0. XXII, rr. 4, 9- Abatement against 

one respondent—Appeal, whether a6at«a in toto. 
Plaintiffs, uncle and nephew, sued to recover pos¬ 
session of certain land, claiming it as tenants-in- 
<»mmon. The nephew having died, his widow was 
joined as his legal representative. The suit having 
been decreed, defendants appealed to the District 
^ourt and during the pendency of the appeal the 
Widow of the nephew died in November 1919. No 
Steps were taken to bring her legal representative 
jn the record up to March 1921. The Appellate 
held that the appeal had abated in toio. The 
vofondant fileci a second appeal to the High Court: 

« '^“^cr O. XXIf, r. 4. sub-r. (3) read with 

^ 107 (2) of the C. P. C., the appeal would abate as 
^unst the deceased respondent only and not in into. 

" ^o,NOi(APPUAi V. Moti Lal Rampas Saha 
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26 Bom. L. R. 1217; (1925) A. I. R. (Bj 122; 49 11. II8 

197 

-s. no.' See LniiT.iTioN Act. 1908, s. 5 191 

-- S. 1\0- Appeal to Privy Council Long 

consetuius of opinion (Question, whether substantial 
question of law. 

Where there is a long oonsensu.s of opinion on a 
question of law the matter cannot be treated as a 
substantial question of law within the meaning of 

^ i^>slify an appeal to 

the PruT Council Pal R.vmniranm.vn r. Gorardha.v. 
IP L. K. 314; (1921) A. I. R. (Pat.) 271 g 

-— • S. 110-Appea/ to Privy Council—Suhstan- 

tial question of law, what is. 

In order that a question of law mav be treated as 
substantial within the meaning of s. IK) of the C. 
P. C., it must be debateable or of general interest 
or without previous decisions of their Lordships of 
the Privy Council to guide the Indian Courts. O 
Hari Kishcn Dass v. Mohammad Safi Ja.v 10 O & A 
L. K. 962; 1 O. W. N. 608 ' 409 

-S* 115 —Tenancy Act (VIII of 1885) 

s. loS (h)~Rent suit tried by Munsif specially 
empowered—Appeal, whether lies—Revision. 

Where a second appeal is dismissed on the ground 
that no appeal lies to the High Court, the decree of 
the lower Appellate Court stands good a.s between the 
parties and is the only decree-which is capable of 
execution. It is also capable of revision bv the Hieh 
Court. * ® 

No appeal lies against the decision, in a rent-suit 
of a Munsif specially empowered under s. 153 ( 6 ) of 
the Bengal Tenancy Act, where the value of the suit 
does not exceed Rs. 50. C Scre.vdra Krishna Roy 
V. Abr.is Ali 760 

-S. US—Interlocutory order—Revision—IUuh 

Court, interference by. ^ 

In exceptional cases the High Court has jurisdiction 
to interfere in revision with interlocutory orders 
A Judge cannot assume as a matter of law liiat 
which in fact has no existence in law and so give 
himself jurisdiction, He cannot by wrongly deter¬ 
mining a question give himself jurisdiction and in 
the same way he cannot by a wrong determination of 
the meaning of a Statute deprive himself of the 
jurisdiction which properly belongs to him and if ho 
refuses jurisdiction in such a case the High Court 
may interfere in revision and set the matter right 
C Kajani Kanta Bag v. Raja Bala Dasi 29 C U’ m' 
76; (1925) A. I. R. (C.) 320; 52 C. 128 ’ QyQ 

- 8 . 115—Revmon pending suit—Suit refers 

ence of, to arbitration. ’ ^ 

Where the matter to be revised arises out of the 
proceedings of a pending suit, there can be no revi 
eiou till the suit has been decided. A Shaji Muham¬ 
mad Fakhruddin V. Rahimulla Shah, L. R 6 a 99 
Civ.; 47 A. 121 ' 

—;-— ^Appeal-Filing wrong decree 

by mistake—Substitution of right decree whether ' 
permissible—Court, inhere7it power of—Revision 
In an appeal against a decree to set aside an 
award, the appellant Jilcd by mistake another decree 
between the same parties in opposite capacities It 
appeared that both the parties had the same names 
The appellant asked the Court to allow him to sub¬ 
stitute the right decree. The Court held that there 
was no provision of the C. P. C. permitting the SAm« 
and rejected the appeal. In revision: 

Held, that the Court had inherent Jun'idipimri 
under 9 . Z51 of the C. P. 0. to allow the 
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to substitute liie (iecree and in refusing so 

had failed to exercise jurisdiction vested m it by law 

and its order mu^t be set aside. R ^ 

V . Matno Po Thin, 3 Bur. L. 3. 325; (192o; A. I. K. 


1 1\ ) 18S 196 

_Lss. 115, 151, O.VI, r. ^6—Un(Ur•proprie- 

tarv and occupancy land, suit for possession of— 
Order directing striking out of claim, with, regard 
to occupancy land, legality of Revision, whether 

1 ^^^- ■ i- . • 

Plaintiff sued for possession of certain properties, 
part of them under-proprietary interest and part 
ocoupanev interest, in different plots of land. Ihe 
suit was‘decreed by the First ('ourt but on appeal 
the Appellate Court was of opinion that a suit for 
the recovery of occupancy land even as against 
strangers did not lie in the Civil Court and passed 
an order that the plaintiff should strike nut from the 
plaint the (daim for possession of the occupancy lands. 

On revision: , - , , » n * 

Held (1) that the order of the lower Appellate 

Court amounted to an order in a “ease'* within the 


meaning of s. 115 of the C. V. V., inasmuch as it 
finallv settled the matter whether a suit foi iiossession 
of occupancy land did lie in the Civil Court or not. 
and that, therefore, the order was open to revision ; 

(2) that the lower Appellate Court had no jurisdic¬ 
tion to pass the order as the order was not necessary 
for the ends of justice or to prevent any abuse of the 
process of the Court within s. 151, C. P. C.. nor could 
the pleading with regard to the occupancy land be 
considered at? unnecessary within the meaning of O. VI. 
r. 16 of the C. P. C., inasmuch as the view which the 
lower Appellate Court had taken was disputed by 
the plaintiff. O Maluka v. Patesiu r Slnuh. 10 O. & 
A. L. U. 10C2; 1 O. W. N. 754 703 

_ss. 115, 151, O. IX, rr. 8, 9—Plaintiffs 

Pleader instructed to apply for adjoin'nment~Ad~ 

> journment refused— Dismissal of suit, nature of■— 
Application to set aside dismissal—Dismissal, whc~ 
ther can he set aside as matter of grace—Illegality 
— Revision. 

Where a plaintiff’s Pleader has instructions to apply 
onlv for an adjounnnent, and the adjournment is 
refused, it is a case of nou-appearance of the plaintiff, 
and the dismissal of the suit, in consequence, is for 
default of appearance. 

Order IX, r. 9 of the C. I*. C. gives no power to a 
Court to set aside a dismissal of a suit for default 
of appearance of the plaintiff as a matter of grace, nor 
has the Court any inJierent power to set aside the 
•dismissal on this ground. 

A party who goes to law is entitled to insist that the 
law shall be followed and that an order not in accord¬ 
ance with the law shall not he allowed to be in force. 

• When an order is passed wholly without jurisdiction 
the High Court is bound to interfere in revision and 
•not to allow’ the order to remain in force. M Manic- 
K.\M PiLLiM r. Mahi'Dah B.vthcmal, 20 L. W. 82‘J; 48 
M. L. J. 152; a925) A. I. R. (M.) 209 499 

-s. 115, O. VII, r. 10, O. XLIII, r. 1 (a). 

See Provincial Small Cause Courts Act, 1887 

s. 23 1 002 

.8> 115,0. XXI, r. 90— iijrgctifion of decree 
. — Sale—Application to set aside sale—Procedure — 
■ Duty of.CouH. 

• If a litigant believing that he has certain valid 
•grounds to urge against certain proceedings going on 
m hia case, puls fonvard his grievance in the form 
of a petition, justice and equity require iat the 
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matter should disposed of one w’ay or the other 
by formal ordei’S dealing w’ith the points raised. It 
is’ not intended that the Courts should be so techni¬ 
cal as to throw aw’ay tlie application practically with¬ 
out any orders. 

Courts are bound to dispose of matters timing up 
for consideration before them by an adjudication in 
some form or other whether the same be an order or 
a judgment or a decree. 

A summary rejection of an application to set aside 
an auction-sale on tlie ground of fraud, without an 
enquiry or an adjudication thereon, is not warranted 
by law. Such an order is liable to be set aside in 
revision. N Madhorao v. Manohaklal, (1925) A. I. R- 
u\.)289 “79 

-s. 115, O. XXIII, r. ^-Withdrawal of suit, 

permission for, after conclusion of trial ~Irregu~ 
laritif—Rei'ision. 

It is the duty of the High Court to see that justice 
is properly done and that a subordinate Court docs 
not pass any orders transparently for the purpose of 
avoicliiig the trouble of writing a judgment. 

After the evidence of both the parties to a suit had 
boon recorded and a date was lived for arguments the 
plaintiff ma<le an application to the Court for permis* 
sif)n to withdraw the suit with leave to bring a fresh 
suit on the same cause of action and the Court granted 
such leave. On revision : 

//cid, (1) that the Trial Court had exercised .i|P 
jurisdiction w’ith gross irregularity and that palpable 
injustice was done to tlie defendant by the order 
passetl by the Trial Court; 

(2) that in such circumstances the High Court w^ 
entitled to interfere in revision and to set aside the 
order of the lower Court. O Rabdul Arhin v. BiBi 
Raza, 10 O. & A. L. R 1130; 8 O. W. N. 861 324 

-;- s. 115, O. XXIV, r. 4 —Examination of 

witness on commission, refusal to order—Revision 
Interference by High Court. 

There, is nothing in law to prevent the High Court 
from interfering in revision with an interlocutory 
order refusing to issue a commission for the examiM- 
tion of a witness, if the High Court is of opinio® 
that the order complained of is one which is cai(^- 
lated to do irreparable injury to a party to the 
•suit. 

There is nothing in the C. P. C., which 
‘ a Court to fix a place w’here a certain person ehoul® 
be brought for examination on commission, 
there anything restricting its power in that direclioo- 
Plaintiff applied for a commission for the 
tion of a witness, w'ho was a man of advanced^ 
and in feeble health and unable to undertake 
ney, but whose evidence was material to the case 
up by the plaintiff. The Court directed the is^e 
a commission but fixed the place of examination 
the witness at a distance from his house 
w’as impossible for the witness in his state of ben* 

~to appear. On revision: .u- 

Held, that in the circumstanced of the 
order of the Court amounted to a refusal to • 

commission and was likely to do iri'eparable 


to the plaintiff and the order must, therefore, w / 
aside with a direction that the witness * 

examined at his house. C Anan'DA Chasdba 
V. SuK Chand Prodhax, . ® ^ t 


-ss. 148,149, O. VII, r. 11 -Court-fse ^ i ^ 

able on plaint, deficiency in—Time > 

ing up deficiency, whether can be extended—*'*^’ 
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ency made up after expii'y of period tilloivcd, effect 
of—Discretion of Court—Appellate Court, interfere 
ence by. 

Where a plaintitT has been given time to make up 
the deficiency in the Court-fee i>ayablp on hi.s jilaint. 
but fails to do so, the Court lias jurisdic-tion to ex¬ 
tend the time payment fixed by its original 

order. 

Where after tlie expiry of the period originally 
allowed to a plaintitT f .>r making up a deliciency in 
the Court-fee leviable ou the i)laint, the deliciency 
is made up by the plaintili and the Court accepts 
the payment and directs that th^ ])laint should he 
registered, it must be presumed that tlm Court actecl 
regularly, and in the exercise of ite di.scretiori extended 
the time originally alh)Wed for payment of the defi¬ 
ciency. 

Where, however, the order of the Court is not 
carried out and no further extension of time is granted, 
the Court must reject the idaiiit irrespective of the 
fact whether the claim made in the plaint or any 
portion of it lias or lias not become barred by time. 

It is of the utmost importance that (luestions such 
as the one aiising under s. Mil cf the C. P. C. 
should be left to the discretion of the Court whirh 
has to determine them in the first insl.incc, and the 
exercise of that discretion should not be interfered 
with by an Appellate Court unless averystrongcasc 
for interference is made out. Pat Kaohi’na.vI'.vn sS-ihay 
V. Ram Sun'H^u Prasau, Pat. G P. ly, T. 1; 3 

Pat. L. R. A. I. R. (Pat.i 2JU: 1 Pat 100 172 

- s. 151. i’cc C. P. C.. 1908, 8. ll.i 195 

-S. 151,0. XLVl, r. ^~Plaint returned by 

two Courts on ground of want of jurisdiction —Re- 
ference, application for, whether maintainable — 
Inherent power of Court. 

Plaintiff filed a suit in the Court of the Subordinate 
Judge but was told to go to the Court of the Munsif. 
When he went to the Court of the Munsif the latter 
declined jurisdiction in thy case. On an application 
to the High Court for a reference under O. XLVI, r. 

. 1 of the C. P. C.: 

Held, that the application for reference did not lie 
but that the High Court could take action under 
6. 151 of the C. P. 0. and pass such orders us may be 
necessary for the ends of justice. O Jaiak Husai.v 
.Khan v. Chouthi, 10 O. & A. L. R. 1191; 2 O. W. N. 
81; 12 O. L. J. 189 702 

-O. Ir. 10. See C. P. C . 1908, 3. 93 (3) 168 

__0.1, r. ^0-Order striking out defendants 

name—Appeal, uhether lies. 

It is open to a plaintiff to app?al from the order of 
the Court striking out the name of the defendant on 

the ground that the plaint disclosed no cause of action 

against him. Pat Ramji Pandev v. Ai.af Khan, 3 Pat. 
859; (1925j A. I. R. (Pat.) 121 , ^90 

--O. II, r. 2—Sale by widoiv of half of hus¬ 
band's estate to son-in-law—Subsequent devise ofothet 
half to daughter—Suit to set aside sale Daughtei 
and son-in-law in joint possession— Subsequent suit 
for possession of share bequeathed, whether com- 

A widow in. possession of her deceased husband s 
estate sold one-half of the estate to her son-in-Iaw. 
and bequeathed the remaining half to her daughk-i 

The widow died, and the daughter entered mto joint 

possession of the whole eetata along with her hus¬ 
band. A collateral of the deceased husband brought 

luit fvr poflseasion of that portion of the estate 


Avhich was !noM to ihi' son-iii-lan. The'luiiglilcr wa.s 
not impleaded. Siibseiiucnlly tlio collatiTul broiiglil 
another suit agiiinsl the dangliler l-’i' po.-^S'-Hsioii of (la; 
jirtiperty Ijeipuathed to hci' • 

//t'/d, that as the <lei’(“nilant «.>. in joint {Kissession 
with her hnsbiiml of tin unili\id-ii estate at the 
time the juevioiis suit was brought against iiiiri, the 
jiresi'iit claim .should have been jniiird with tlie 
earlier suit and was now })iirred niuiei' (). 11 . r. 2 of 
til© C. P. C. L .Mai i-a H.vkii.'H r .Jiv. i, li)23 A. I. R. 

iL.i 


n 


- O. II, r. 2 Truii.i/rr '•/ Cmpy i ly .let {l\' 

•>f /^‘.S2i. .s‘. o’.S [V} --Mortguin’ h'udurf xf iiinrtgit>j<'r 
tn deliver possession Sail fnr ii, dlsniis.-dl 

of Suit to recover mortgogc-nioneii, u'hether main- 
tainalilc —Cause of action, what i.s, 

A cause of action foi- a suit Is tin* I'undle of essen¬ 
tial facts wliieli it is neeessaia- I'.-r the plaiulitT tu 
prove in ortler to succeed. 

Where a moitgagci* is eiitiih d to possession ef 
the mortgaged property ami the inoiigagor fails to 
deliver posses.«:ion the mortgagee becomes entitled to 
either of two reliefs, ric., recovery of possession or 
recovery of tlie mortgage-money, in suing for eillur 
of these reliefs he is to pj-ove the same faet.s, vl:., 
that a morlgage-(le<‘(l had been executed and (iiat 
tlie mortgagor Innl failed to .secure him in [Hissession. 
Proof of these facts would entitle tlm mortgagee not 
only to possession Imt also to a decree for money. 
He is bound, therefore, to sm* for both reliefs in tins 
alternative in the same suit and where lie sues for 
possession of the i>roperly and fails, he cannot siili- 
sequeiilly bring a suit again.st the niortgagi>r for re¬ 
covery of the moitgagc-moiiei-. 0 Shko iiAi'AN Sixam 
V. Ram Sisaii, 10 O. A A. P. K. UGj; 1 O. W. N. 7-19; 
2 S O. C. 82 391 

- O. VI, r. 17 Agra Tenancy Act (II of IVOI), 

ss. i6'4, W5- Suit for prajits under s. lo'i—Plaint 
indicating s. W5—Aincndmc/it of plaint. 

The nature of a suit is indicated by the allegations 
made in the plaint, and not by quoting a section in 
the plaint which tloes not ajiply. 

Where the plaint in a suit for profits which falls 
properly under s. IGl of the Agra Tenancy .Act, 
quotes s. 1G5 of tlie Act, the irregularily should be 
allowed to b© cured by an aniendmeiit. A Chandra 
BBN r. MoharSinch, 1;. R. 5 A 335 Rev. 700 


- o. VI, r. 17- .1 mendinenl of plaint —Encro¬ 
achment-Suit for injunction - Possession, prayer 
for, addition of. 

PlaintitT, who Avas the zemindar, sued the defend¬ 
ant, a cultivator, for a perpetual injunction restrain¬ 
ing him from using a eertaiu piece of land over 
wliieli he had encroachcil. After the issues wt-rc 
framed, but before the trial of the suit, the plaintitT 
applied for amendment of llie plaint by adding a 
prayer for possession of the portion eiK'roachcd upon, 
but the application was rejected on the ground that 
the addition of the prayer for possession u’ould 
change the nature of the suit: 

Held, that the real cpie.stion in controversy between 
the parties was whether tlie plaintitT had lost lii.s 
possession in such a Avay that lie. could not oust the 
defendant and that this ivas a lit case in which (ho 
application for amendment should be allowctl as the 
amendment would not alTect the grounds of Ihe claim. 
O Wauib Ali V, AiiBAS Am, 10 O. & A. L. R. 1185; 1 
O. w. N. 757 344 

•—OiVlif. )7^Amendmenl of pleadings, 
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A Higli Court like r.ny one else, inny make 

a mistake or omission in his iileadinps and if lie 
has really done so ho is as mucJi entitled as any one 
else to put the matter right by amendment in order 
that the real question in controversy between him 
and his opponent may he decided. So far from being 
slow to grant leave to amend pleadings or from pin¬ 
ning the parties to the strict letter of their pleadings, 
it is tlie duty of the Court to assist parties in bring¬ 
ing out clearly the real questions in issue between 
them. The questions in controversy between the 
parties, however, which should he brought out 
clearly and decided are, save in exceptional cases, tlie 
questions in controversy when the parties join issue, 
that is, when the deC-udant jnits in Ins written 
statement. They do not include new questious which 
the defendant i either wished nor intended then to 
dispute but which at a later stage in the proceedings, 
either because he has changed his min«l or sometliing 
lias happened after he liled his written atateinent, he 
thinks it profitable to dispute. M SiiiHAiiAKiA Iykr 
V. Hitchcock, '22 L. W. 2G 900 


■-O.VI, O. VII- uh(i! ix- D<icuni(nt 

setting forth cause of acticn —Instiluticn of snit, 
date of. 

A document purporting to le a plaint setting forth 
a cause of action, and drawn up substantially in 
accordance with the rules eontained in O. VI and 
O. VII of the C. V. C. is a plaint though it may contain 
some imperfections. 

The date of the institution of a suit should be 
reckoned from the date of the presentation of a plaint, 
or from the presentation of a document purporting 
to be a plaint notwithstanding its imperfections. 
S Mitsui Bussain Kaisha Ltd. v. Totaram-Bhagwandas 
17 8. L. K. 260; (1925j A. I. R. (S.j 21: 26 Cr. L. J. 189 

893 

-O. VII, r. 7. See Possession*, suit for 95 

- O.Vll, r,11. See C. P. a. 1908. s. 118 172 


' 0» VIII, rr. 3, 5 —Denial, what constitutes — 

Admission, whether can be re.racted. 

Rules 3 and 5 of O. \ 111 of the C. P. C., must be 
read together. The words “stateu to be not admitted" 
in r. 5 must be taken to mean “specihcally staled 
to be not admitted." 

A defendant who deliberately and under no mistake 
or misapprehension admits a material fact in his 
written statement cannot be allowed, at a later stage 
in the proceedings, to change lus front and make a 
new case for himself by denying that fact. Ivi fijUBR- 
AMANiA Iyer V. Hitchcock, 22 li Sv. 26 9o0 

-O. VIII, r. b~iUeadings^Failure to deny 

allegation, eyject of. 

The provision contained in r. 5 of O. VIU of the 
C. P. C., which is applicable expiessly to allegations 
in the plaint and to a aelenuant a laiiure to aeny 
them, cannot be extended to an oial pieaaing of tue 
defendant, so as to justify an luiereiif*© fiom tlie 
absence of a reply thereto oy the piaintill that the 
lattw accepts it as true. N Laxwan v. Babusa 7ba 


0. IX, rr. 2, 3, 4. See IjImitation Act 
1908, ScH. 1. Arts. 181,182 

-O. IX, rr. 3, 8- Contract Act (IX of ISIS' 

e. US~Dxsmissal of suit for default in absence d 
some dtfendanu, efect of~Freshsuit, whether maid 
tainahle^oint tenants, liability of, for rent, natur 
of—Su%t against some tenants dismissed, whethe 


Under r. 8 of O. IX of the C. P. C. the law cen 
templates a partial or a total dismissal of a suit for 
the default of the plaintiff, and in either case it 
precludes the plaintiff from bringing a fresh suit in 
respect of the same cause of action. But a fresh suit 
in respect of the same cause of action against defend¬ 
ants who were absent on the date of the dismissal of 
tlie suit is not barred. 

The liability of joint tenants for the payment cf 
rent is joint and several and the effect of section 43 of 
the Contract Act is to exclude the right of any one of 
joint tenants to claim to he sued along with his co- 
tenants, and a judgment obtained against some only 
of the joint tenants, which remains unsatisfied, is no 
bar to a second suit on the contract against the other 
joint tenants. A Parbhu Dayal Singh v. Tirbhuwan 
Singh, L. R. G A. 71 Rev. 788 

-— O. IX, rr. 3, 8, 9, O. XXXHI r. 15—AppB- 

cation fen'leave to sue in forma pauperis— Dismissal 
for default — Fresh application, maintainability 
of. 

I ho dismissal of an application for leave to sue in 
forma pauperis for default of appearance docs not 
amount to an "order refusing to allow the applicant to 
sue as a pauper" within the meaning of O. XXXlll, r. 
15, C. P. C., and does not operate as a bar to a fresh 
application. 

Assuming that O. IX, C. P. C., is applicable to an 
application under O. XXXllI, where it is not proved 
mat the dismissal of the previous application was not 
under r. 3 but under r. h, r. 9 of the Order cannot he 
invoKed as a bar to the maintenance of a later appli¬ 
cation. 

It is incumbent on the party who relies on the bar 
of U. IX, r. y, C. P. O., to show that the dismissal of 
the previous suit or application Was under r. 8 of 
the Order. M Chinnaumal v. Papathi Ammal 982 

-O. IX, r. 13, O. XVM, rr. 2, z—Adjourn¬ 
ment of case—DefauU iri appearance —Procedure. 

^V here one of the parties lo a suit fails to appear 
on the date to which the case is adjourned, the case 
falls under O. XV11, r. 2 and not under O. XVll, r. 3 
of tile C. P. 0 , and must be disposed of under one 
of the modes laid down in O. lA of the Code and 
cannot be considered to have been disposed of on 
the merits. O Punu B.m v. Chhutko, lu O. A A. L. 
K. lU-iU; 1 O. . A. GoG; (1^25; A. 1. R. (O.j 36u 628 
-O. XIV, r. 2, O. XV, r. 3—ia^ue of law, whe¬ 
ther can oe triea firal— Court, power of. 

Both O. XiV, r. 2 and O. XV, r. 3 of the C. P-C.> 
give ample power to the Court to try issues of law 
hrst. 'ihe powerunderO. Xl\ , r. 2, can be exercised 

at the issue stage, but O. XV, r. 3, empowers the 
Court to proceed to determine issues of law at a 
stage suDsequent to the issue stage and it is for 
the couii to uecide at its discretion as to which course 
to adopt. Pal i.AChui ^sakain biNOB v. Kup hiAXiiK. 

2 Pat. 1 ^. R. 3U3 29 

-O. AV, r. 3. See C. P. C., 1908, 0. XIV, r. 2 

29 

-O. XVll, r. 2 — "Make such other order as it 

tAin/cs Tit," scope oj — Party talcing ume to produce 
eviuence— Paiiurtio ap^.ear — Cemt t, duty of — Decree 
— A^ppheutMu jot' re~neat-ing —ivevision. 

W ncie a parc> has taken time to produce evidence 
ana, on the uate nxea lor hearmg ot that evidence, 
he is absent, the Court is bound to proceed unoer 
O. XVll, r. 2 of the 0. P. C. and cannot proceed 
under r, 3. 
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The words “make such other order as it lliinks tit” 
in r. 2 of O. XVII, C. P. 0., do not authorise a Court 
to pass a judgment on the merits. 

A Court must bs presumed to have passed such an 
order as it could pass according to law. wliatevcr sec¬ 
tion it may have mentioned in its order. 

On the failure of the defendant to produce liis 
evidence on the date fixed for the purpose, the Court 
decreed the plaintiff's suit for redemption. Tlie de¬ 
fendant treating the order as one passed cx parte 
applied for re-hearing. This application was dis¬ 
missed, the Court holding that tlie application did 
not lie and the defendant ought really to ap])eal 
from the decree. On appeal to the District Judge, 
that Court came to the same con(dusion and dismissed 
the appeal. The defendant applied in revision to the 
High Court: 

Held, that tlie decree passed was an ex parte 
deciee, and inasmuch as the District Judge refusc<l 
to exercise t!ie jurisdiction vested in him of 
hearing an appeal from the refusal of the Trial 
Court to grant an application for re-hearing, the High 
Court could interfere in revision. A 1 ?am Adhin a. Uam 
BnARO.SB, 22 A. L. J. 1041; L. li. a A. 740 (.’iv.; (1925) A. 
I R. (A.) 182; 47 A. 181 27 

—- 0. XVII, rr4 2, 3 -.\djournr.ienl of case - 

Failure of defendant to appear— Order of ('imrt, 
nature of—Application to set aside order, whether 
competent—Revision ~High Court, whether will inter¬ 
fere —Kx parte proceedings — Court, duty of. 

When a defendant does not appear on the <latc 
to which the hearing of the case has been adjinirned 
at his request, and the Court proceeds to dispose t>f 
the suit, the order of the (]ourt must be presumed 
to have been passed under 0. XVII, r. 2 of the C. P. 
0. in the absence of anything to the contrary. 

Where there is a refusal to exercise a jurisdiction 
which was undoubtedly possessed and there is an 
appeal to the District Judge and tlie District Judge 
comes to the same conclusion as the Court below, mi 
application in revision would lie against the orders 
of both the Courts. 

Where a partj' absents himself, wlietlier on an 
adjourned date or not and whether lie has taken time 
to produce any particular evidence or not, the pro¬ 
visions of O. XVII, r. 2, C. P. C., become applicable. 

A Court by purporting to decide a case before it 
as a contested case, where, as a matter of fact, the 
contest has ceased owing to the absence for the time 
being of a party, cannot deprive, the absent party 
from showing to the Court that he had a very good 
reason for his absence. 

Where a defendant has filed a written statement 
denying some of the allegations of the plaintiff and 
issues have been framed on the pleas raised, the 
Court is bound to consider the issues and decide them 
even if the proceedings are ex parte. A Oaxeshi Lal- 
H^rnarain V. Debi Das, (1925; A. I. R- (A.) 267; 

O.XXI, r. 2- Satisfaction of ^cree,^ ap- 
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O. 


XXI, r. 36. 
Coi RT Act, ss. 17, 23 

-o. XXI, r. 90. 

-O. XXI, r. 90. 


s. 18 


plication to record—Receipt given by decree-holder 
•^Discretion of Court. 

Where a judgment-debtor has obtained from 
deoree-holder a receipt reciting satisfaction of 
decree on a promise by the former which he 
*wver attempted to discharge, it is within the 
ontioQ of the Court to refuse to record satisfaction of 

tte decree under O. XXI, r. 2 of the C. P. C. M 

g^OADBARA MuPALIAB V. BkaMBABA MuDALUR, 20 D. 

. V. (IMj) A. I. R, (M.) 206 876 


the 

the 

has 

dis- 


See Rangoo.n Shall Cai sk 

501 

■See Hindi' L.\w 1014 

See Llmitation Act, I'lOS, 

622 

*-0. XXI, r. 90 —Court sale, setting side of — f..ow 

price—Onus of pr<iof. 

On an application to set aside a Court s.nle under 
C). XXI. r. 1)0, C. P. 0., it is nece.s.sary to prove tliat 
there was material irregularity or fraud in puhli.-iiing 
or conducting tlje sale and tiiat the irregularity or 
fraud so provecl caused substantial injury to tlie parties 
who seek to set aside the sale, the emus of proof hcing 
on the person seeking to set aside the sale. The mere 
fact tliat the price fetched under the sale is low i.-, by 
itself no ground to set aside the sale unless tlier. iias 
been irregularity or fraud by reason of whieli (lie [rice 
fetched was low. M O.vnai'athi Pill.vi r. MAiAd EUiMAL 
Chettiar. 20 L. W. 736; 115)25) A. I. K. i.M.) 202 342 


- O. XXI, r. 90 —Execution of decree — Sale, 

proceeding to set aside—Sale, whether can be set 
aside by comirromise. 

The prucedure for setting aside an execution sale 
is prescribed in 0, XXI. r. 90 of the Civil Pioeedure 
Code and it is not oj»en to the partie.s to adopt any 
other method «f having the sale set aside. 

An execution sale cannot be set aside hv a eoni- 
proiiiisi between stiinc of the ])arti<‘s to (ho j)r<)ceed- 
iiig in which the sale took place in the absence of 
the remaining parties. C Dm pksdka Xath Laskak r. 
Rai Chara.n Pl'kkait 529 

O. XXM, r. 2 — Appeal—Death of one of seve¬ 


ral respondents, effect of — Abatement. 

Where during the pendency of an appeal by tlie 
plaintiff in a suit for ejectment against vSeveral sets 
of tenants who hold distinct plots of land which arc 
separately described in the jilaint, some of the tenant 
respondents die and their legal representatives arc 
not brought on tlie record within the period of limi¬ 
tation. the appeal does not abate in toto, it abates 
only with respect to the interests of the deceased 
tenants and those respondents who were, joint witli 
the deceased respondents. C Gopika Raman Kov r. 
Atal Singh 678 

O. XXII, r. 3, O. XLI, r. 4 Partnership suit 


- Decree against partners — Appeal—Legal represent¬ 
ative of deceased appellant not brought on record, 
effect of^Abatement. 

Ordinarilv, to a partnership action, all the partners 
must be made parties, since an account cannot be taken 
in the absence of any partner. A plaintiff, therefore, in 
a partnership action is liable to have his suit dis¬ 
missed if he does not make all the partners parties 
to his suit. 

Where, however, plaintiff prays for and obtains 
a decree for a lump sum against all the other part¬ 
ners of the firm, the defendants putting forward 
a common case, and there are no disjaites among 
the latter themselves or any rights or obligations to 
be determined or adjusted, inter se, the omission 
in an appeal by the defendants, to liriiig on record 
the legal representatives of one of the deceased 
appellants is not fatal to the sustainability of the 
appeal. M Qanoulu Naido v. Namineni Chengama 
Naidu,47 M. L. J. 871; (1925) A. I. R. (M.) 237 3 9 7 

--O. XXIIiT. 4— Appeal—Death of respondent 

^Legal representative, failure fo substime—Abater 
mnt. 
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Where in aa :ippc:\l again?t a 
appellant fails In bring on the record * 
nresentatives of one of the jomt decree-holder^ '^ho 
dies during the pendency of the suit the appea 
abates under (*. XXII. r. 4 of the C P. 0-. as against 
tlie heirs of the deceased decree-ho der 
result of such abatement is that the appeal becomes 
imperfectlv c<.nstituted and. in the absence of a neces- 
sarv party; the Court cannot proceed decide the 
appeal on the merits. A Daya Ram Ojha v. R\n 

Naraik 

_O. XXll, r. 4— of some of several de¬ 
fendants Abateinent, extent of—Application to set 
aside abatement—Procedure. . • 

Where some of the defendants to a suit die during 
the pendency of the suit and their legal representatives 
are not brouglit on the record within limitation, but 
an application is subsequently made for setting aside 
the abatement, it is desirable that the cjise of each of 
the deceased defendants should be dealt with on its 
merit.s and that it should he held with regard to each 
of them wlieliicr the suit has abated and if so, 
whether there is no just eause for setting aside the 
abatement. 

In a suit for < jeetmenl against several tenants some 
of the defendants died during the pendency of the 
suit and their l.‘.;al representatives \vero not brought 
on record within limitation. It was found that in 
their written statements the defendants had stated 
with precision exa(rtly what plots they were indivi¬ 
dually and separately in possession cf, so that it was 
})ossible to grant to the plaintilT. if he succeeded on 
the merits, a decree for ejectment with regard to 
specific plots against each set of tenants: 

Held, that under the circumstaces the r?sult of the 
death of some of the defendants was that the suit 
had abated witli regard to the interests of the deceased 
defendants alone and could be proceeded with with 
respect to the interest of the surviving defendants. C 
TaraPuasanka Sixuh r. RakjitLal 553 

- O. XXII, r. ^-Pre-emption suit, appeal in — 

Death of one of respondents—Appeal, whether abates 
—Payment of consideration money, e^ect of. 

Where, in a pre-emption suit, the vendee appeals 
against a decree allowing the claim of four plaintiff- 
pre-emptors, and the appeal is decreed in ignorance 
of the fact that one of the respondents was <^ad, and 
the suit is dismissed, the wdiole appeal abates and con¬ 
sequently the appellate decree is a nullity. 

The fact that the consideration money has been 
paid by all the pre-emptors jointly without specifica¬ 
tion of shares in terms of the decree of the Court 
of first instance, in the said Court, before the appeal 
is heard, makes no difference, so far as the question 
of abatement is concerned. A Wajid Ali Khan v 
PUKAN Singh. 22 A. h. J. 994; L. R. 6 A. 39 Civ.; (1925) 
A. LR. (A.) 108: 47 A. 100 6 6 

O.XXII, r* 4| scope of—Death of party—Ont 
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of several legal representatives already on record _ 

Suit, whether abates—Belated, knowledge of death of 
deceased—Abatement, when can be set aside. 

The fact that one of the legal representatives of 
R deceased respondent is already on the record, but 
not M such, does not relieve the appellant from the 
duty of applying for the substitution of the legal 
kepreaentatives of the deceased. ^ 

4 of O. XXll, C. P. O., does not require that 
ftU m legal representaUveq should be on the record, 
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and if one of them is properly brought on the record 
as legal representative there will be no abatement. 

The Court will set aside an abatement where it 
appears that the appellant lives at a distance from 
the residence of the deceased respondent and the 
application is made wdthin time from the date oi the 
knowledge of the death of the deceased. Pat biLO 
Sonar v. Jhagru Sahu, 3 Pat. L. K. 97; 3 Pat. 853; (l^^^) 
A. I. K. (Pat.) 123; 6 P. L. T. 313 25 

-O. XXII, rr. 4, 9. See C. P. 0., 1908, s^W^ 

-O. XXII, rr. 4, 9, O. XLIII, r. 1 (k)—Appeal 

—Death of respondent—Application for 
tionnot filed within limitation — Procedure—(^der 
refusing application filed after expiry of 
Appeal, whether lies—Ignorance of death —Aeyli* 
ijence and delay, absence of. 

When during the pendency of an appeal a respond¬ 
ent dies and no application for substitution of his 
legal representatives is made within the period 
cnbed by law, the appeal abates automatically under 
the provisions of O. aXII, r. 4 of the C. P. C., and 
an application which is thereafter made for substitu¬ 
tion oi the legal representatives of the deceased must 
be treated as an api>Ucation for setting aside the 
abatement and then for substitution. An order re¬ 
jecting such an application is open to appeal tinder 
tlio provisions of U. XLIII, r. 1 (/c) of the Code, which 
is applicable to the abatement or dismissal 
appeal as well as to the abatement or dismissal of » 
suit. - 

Once the respondents to an appeal are served with 
notice of the appeal it is not the duty of the appellant 
to be on the iooaout and to be always enquiring as to 
whether the respondents are alive or dead. 

One of the respondents to an appeal who * 
pardanashin lady residing in the interior of a di^ 
trict other than that in which the appellant 
who had been seiwed with notice of the appeal, diOT 
before the appeal came on for hearing, and m appli¬ 
cation for substitution of her legal representatives was 
made after the expiry of the period prescribed foranen 
an application. The appellant alleged that he naa 
become aware of the death of the respondent on j 
week before the application was made : 

Held, (1) that the application must be 
application to set aside the abatement under O. » 
r. 9 of tlie C. P. C., as the appeal had aba^ 
automatically on the expiry of the period presenbea 
for making an application for substitution ; 

(2) that under the circumstances of the case wo 

abatement should be set aside as the appeU^t 

not been guilty of any negligence or delay. 

Saras* Singh v Mohammad Eradat HfSSAiN, z rjj-^ 
K. 279; (1925) A. 1. R. (Pat.) 162 

-- O. XXII, r. 9-Sui( against tUfendarUtl^^ 

trustee — Appeal by defendant himself Ezptns^ 
payment of, by trustee—Death of appellant r 
to bring legal representative on record —Aba^g”*^ • 

A suit against one D, through one 
of D's estate, having been decreed, D himaeu 
an appeal through Counsel but died 
dency of the appeal and no one was brou^t on 
record as his legal representative. Af paid the 
of the appeal and an application was rnadeou 
behalf staling that the suit had 
estate of D and that the appeal also had been nieo^^ 
behalf of that estate and praying Uiat Af maj^b®*®^^ 

lathe appeal M lepreeeatlog the eetete. 
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however, brought on the record as a party to the 
appeal. At the hearing, an oral application was made 
on behelf of M that the swi of D, should be brought 
on the record as the legal representative : 

Held, (1) that as D alone had preferred the appeal 
and nobody had been brought on the record as his 
legal representative, the appeal had abated : 

(2) that the payment of the expenses of the appeal 
by M did not necessarily make him a party ; 

(3) that the application for bringing .V on the 

record was untenable, having been made after the 
lapse of a considerable time since the d'^alh of D. L 
Daulat Rai V. Lila Ram, (1923) A. I. R. (L.) 170 82 

* 

-O. XXIII, r. 1 —Application for leave to with- 

■ draw suit with liberty to bring fresh suit, disposal 
of — Procedure. 

Where an application is made for leave to with¬ 
draw a suit with libertj’ to bring a fresh suit, but 
the Court sees no reason to grant such leave, it 
should simply refuse the application and proceed 
■vyith the suit, or give the plaintiff an opi>orlunity of 
accepting or refusing an unconditional withdrawal. 
It has no jurisdiction to pass an order on such appli¬ 
cation granting leave to withdraw the suit but, 
refusing leave to bring a fresh suit. A Nath-M r. 
Laxgwria, L. R. 6 A. 62 Civ.; (192.5) A. 1. R. (A.) 272 

548 

-O. XXIll, r. 3 —Compromise by some of 

parties to suit — Court, whether c«n reject com¬ 
promise. 

Where some only of the parties to a suit join in. 
a petition of compromise the other parties are entitl¬ 
ed to object to the compromise being recorded, and 
if they show good c.ause the Court has discretion to 
refuse to grant a decree in terms of the compronnse. 
C Qopika Raman Roy V. Atal SiNc.K 678 

•-O. XXX, r. 10— S’ujf against firm, nature of 

—Person carrying on business under <nuythernamc, 
suit against—Defendant dead at time of suit. 

There is no such thing us a firm known to the 
law. 

• A suit against a firm is essentially a suit against the 
partners constituting thefinn. If a suit is brought 
against a firm in the firm’s name and a decree is pa«s<*d 
forth© plaintiff, it is a decree against all the parlncis 
constihiting the firm assuming that they were nil 
alive at the date of the suit and decree. If a partner 
dies before suit and the suit is against the firm in the 
firm’s name, the suit is one solely against the surviving 
partners and judgment can only be obtained as 
against the surviving partners and be enforced against 
them and against the partnership assets. 

When a person carries on business in a name 
other than his own and a suit is brought against 
him in the name in which he carries on business, the 
suit is essentially one against him and he is the sol® 
defendant in the suit. If he dies before suit, an<l a 
Biiit is brought against him in the name in 
wliich he carried on business, the suit is against a 
dead man and it is a nullity from its inception. Ihe 
suit being a nullity, the writ of summon.s issued in 
the suit, by whomsoever aewpted, is also a nullity. 
Bimilarly, any order made in amt allowing 

BTnendment of the phint by substituti ig ihi 
representative of the deceased asdefmdant unuallou- 
blg the suit to proceed against him is also a nullity, 
is intiuRterial 4hat the suit was .brought bona /iJc 


Civil Procedure Code— 1908—conid. 

and in ignorance of the deatli of sucli person. 8 RAif- 
PRATAB BrIJMOHAVDA.S V. CrAVRI.SHA.VK.Mi K.VSHIRAM. 25 
Bom. L. R. 7: (1924i A T. U (B.i 10!) 464 

-O. XXXIV, r. 1 —Transfer «f Property -let 

of IS$2), 3. 91—Attaching creditor—Right of 
rede mption. 

The statutory right given by el. (7) of s. 91 of 
the Transfer of Property Act can he exercised only 
by a iudgmont-creditor of tli* mortgagor when he 
has obtained execution by attachment of the mort¬ 
gagor's interest in the property, but an auction-pur¬ 
chaser in execution of .such a (h’cive sheds his 
character as attaching creditor by such a purchase 
and is not entitled to redeem. 

In O. XXXIV, r. 1. C. P. C., the expression “liavingan 
interest either in the mortgage security or in the 
right of reflemption ” does not ineliule a person wlio 
has a mere statutory right lo redeem given to him 
under cl. (/) of 91 of tlio Trau.-fei' of J^i'operlv 
Act, and the expro.-sion '• in the right of redemption " 
ineans and refers only to an iulere,-.t in the estate 
itself which is called the eipiitv of l■e<lemption. 
M SUHRAMANIA CttRTTIAR r Sl\NAMM.\L, 20 L. W 761- 

(1925) A. I. R. tM.) 26'j 312 

-O. XXXIV, r. 6. HtKDr Law 963 

-O. XXXIV, r. 6. See Provi.stial IxsoLVFNrv 

Act, 1907. s®. 21, U 543 

-O. XXXIV, r. 11— Redemplinn suit--Decrce 

for posse.ssion and recorery of surplus profits— i,\rcca- 
finn of decree barred—Fresh suit, udiether lie.s. 
Where in a suit for redemption of a uaufrueluary 
mortgage the plaintiff allege.s that the mortgage has 
been satislied out of the iiflufru(;t and he claims pos¬ 
session of the property and of the surplus amount re¬ 
ceived by the mortgagee out of flc' profits, and a 
decree is pas.sed for po.sseesion and the surplus amount, 
the decree is purely one for recnvmy of possession 
and recovery of money. After the ]ias.sing of .such a 
decree the rights of the mortgagor and mortgagef? 
become merged in the decree and the mortgage is 
no longer subsisting. The mortgagor's remedy in 
such a ea.se is to take possession of the luoi lgaged pro- 
p?rt.v by execution of the docrct* aiul to realise the 
surplus by execution. If be allows this remedy to 
become barred by tim-' it is no longer open to him 
to evade (he Law of Limitation anrl bring a new suit 
for redemption with a view to seek tlie same relief. 
A Bl'Rajral Singh v. Sahib Singh, li. R. 0 A. 104 (Mv.- 
(1925) A. I. R (A.1 323 749 

-O, XXXVHl, r. 6 Suit on mortgage — Attach¬ 
ment before judgment, application for—Propei’ties 
other than mortgaged properties, whether liable. 

AVliere it appears in a suit on a mortgage that the 
mortgaged propert.v is not a aidCciont security and 
the mortgagee will have to claim a personal decree 
eventually, he can obtain attachment before judgment 
of properties other than the mortgaged jiroperties if 
he satisfies the Court that circumstanc.es entitling 
him to such an attachment exist Pat Jotir.moyek 
Debi V. Raghunath Pathak, 3 Pat 9G6; (1925) Pat. 63: 
(1925) A I R. ‘Pat ) 291 94 

-O. XXXIX, r. 1 {to)-lHjnnction-Plaintiff, 

what must prove. 

No injunction can be granted under O. XXXTX. r. 

1 of the O. P. C. unless the plaintifT proves by 
definite evidence that the defendant threatened nr 
intended to remove or dispose of his property with 
a view to defraud his creditors. U TvAf.iA.N Singh v. 
SiUNXO. (1924) A. 1. R. (L.) 718; C L. L J. 298 88 
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—-O. XL, r. 1 — Receiver, appointment of — 

Mortr/afie-siiit—Right to receive rents and profits, 
whether essential. 

Sub-rule (2) of r. 1 of 0. XL of the C. P. C. refers 
to the case of removal of a person other than a party 
to the suit, and it does not debar the Court from 
removing one of the parties to the suit from the 
possession of the property. 

There is nothing in r. 1 of O. XL of the C. P. C., 
•which excludes mortgage-suits from its operation and 
a Receiver can, therefore, be appointed in a mortgage- 
suit. 

Order XL, r. 1 of the C. P. C. gives the widest 
power to a Court to appoint a Receiver of any pro¬ 
perty whenever it appears to the Court to he just and 
convenient. The existence in the plaintiff of a right to 
receive rents and profits is not an essential pre¬ 
requisite for the exercise of this power. 

A Receiver can be appointed in a mortgage .suit 
where the security is insufficient for the realisation of 
the decree bv its sale alone. L pAfi.is Ram v. Pi’ran 
Mal-Ditta Mal, I L. C. 21 737 

-‘O. XL, r. 1 Receiver, appointment of-Suit 

ior partition—Party to .suit when can be appointed. 

It is a settled rule that one of tlie parties to the 
cause shall not he appointed Receiver without the 
consent of the other parly unless a very special case 
is made. 

This rule is no doubt subject to exception in part¬ 
nership an^ partition cases but the exception is 
limited to such cases where there is no charge of 
misconduct against a party and it is not unsafe to 
trust him. Pat Hhagwan Das v. Sheoxandan Pba.sad 
Sahu, 3 Pat. 061; (1025) A. I. R. (Pat.) 203 93 

•-O. XUr. 4. 5ee C P. C.. 1908, s. 47 161 

-O. XLI, r. 5. See Registration Act, s. 77 

192 

-O. XLI, r. 17 — Counsel instructed to apply 

for adjournment--Adjournment refused—Dismissal 
of aopeal, nature of — Appeal, whether lies. 

The mere attendance in Court of a Counsel on be¬ 
half of the appellant who is not prepared to argue the 
case doce not amount to an appearance of the appel¬ 
lant within the meaning of O. XLI, r. 17 of the C. P. 
C., and the consequent dismissal of the appeal must 
he regarded as a dismissal in default and is not open 
to appeal. 

A Counsel on behalf of an appellant made an appli¬ 
cation for adjournment of the hearing of the appeal 
and on the adjournment being refused stated that he 
was not in a position to argue the appeal. The Court 
then referred to the judgment of the loAver Court as 
clear and well-reasoned and remarked that there was 
nothing on the face of it to suggest that any mistake 
had been made either in law or in fact. It wound up 
with the remark “The appellants Counsel being 
unable to argue the appeal I have no alternative, 
therefore, but to di.smiss the appeal with costs:” 

Held, that the o»-der dismissing the appeal was 
really one dismissing it in default and was not 
appealable. O Mcrlidhar r Faqir Bakhsh. 10 O & 
A. L. R. 1410; 1 O W. N. 736; 28 O. C. 166 811 

^ O* XLI, r. 27 — Appeal — Additional emdence, 
admission of—Discretion of Court. 

Both under the general law and under O. XLI. r. 
27 of the O. P. O., an Appellate Court may for a 
substantial cause, admit additional evidence in appeal 
but the question is one of discretion. Pat .Titan Dusadh 

V. JawAHiB Sjnqh, U925) A. J. R. (Pat.) 504 469 


- 0. XLI, r. 27—Appeal—Additional evidence. 

admission of — Evidence, whether can be admitted 
on application of party — Procedure. 

Under O. XLI. r. 27, C. P. C.. an Appellate Court 
has power to receive additional evidence in appeal 
not merely of its own motion but also on the appli¬ 
cation of parties. 

When the application is by a party to receive ad¬ 
ditional evidence, the Appellate Court can make an 
order upon the application even without hearing the 
appeal, although in most cases it would be desirable 
to hear the application and the appeal together if 
possible. M Brahma Scbbaya v. Kanala, 20 L. W. 840; 
48 M. L. J. 32; (1925) A. I. R. (M.) 181 385 

- O. XLI, r. 27—Appeal—Additional evidence, 

admission of — Reasons recorded in judgment. 
Where an Appellate Court does not record at the 
time when it admits additional evidence, the reasona 
for the admission of such evidence, but records those 
reasons in its judgment, this amounts to a substantial 
compliance with the provisions of O. XLI, r. 27 of the 
C. P. C. A Ram Charan v. Lal Bibari 676 

4 

- O. XLI, r. 33. See Possession, suit for 95 

- O. XLI, r. 33—Appellate Court,- powers of-- 

Grounds for varying decree under appeal. 

Per Fawcett, J. — Under O. XLI, r. 33, C. P. C., 
the Appellate Court has power to vary the decree 
under appeal, not only for error, but also on grounds 
which have come into existence since it was passed. B 

SlIANKARRUAI MONOHARBHAI V. MoTILAL RaMDAS SaHA, -6 

Bom. L. R. 1217; (1925) A. I. R. (Bi) 122; 49 B, 118 197 

- 0. XLI, r. 33—Appellate Court, powers oj—- 

Interference in favour of non-appealing respondent 
—Pmnciples applicable—Discretion of Court- 
Grounds f or not filing appeal. 

The powers of the Appellate Court under 0. XLI, 
r. 33, C. P. C., may be exercised notwithstandiM 
that the appeal is as to part only oj 
the decree. They may be exercised in favour <» 
all or any of the respondents or parties, altkougu 
such respondents or parties may not have filed any 
appeal or memorandum of objections, kut n6t against a 
party not before the Appellate Court, without hear¬ 
ing him and without affording him an opportunity 
to show cause or arg^e against it. 

Where a respondent when called upon to support 
the judgment of the lower Court supports it, cr is 
able to do so, not on the ground on which the 
lower Court has based it, but on more fundemental 
grounds which may go to the very root of the ca^ 
of the appellant, it becomes necessary for the C^rt 
of Appeal for the purpose of deciding the apF^sl ^ 
give its decision on those more fundamental grcun<» 
If in coming to a conclusion on such fundaracnla* 
grounds, the Court finds that the result of giving 
effect to its decision on the fundamental queiticn 
or questions involved would be to render illogical 
or illegal that portion of the decision of the 
Court which has not been appealed against, then 
subject to the Court not making an order against s 
party behind his back the Court is empowered to 
make the decision as a whole logical and consistent. 
The question, however, is one for the judicial discre¬ 
tion of the Court. In any case in which there are 
gr*»unds justifying a party in not filing an appealer 
memor.v.iHum of objections, judicial discretion may 
properly be exercised in bis favour. 

Where, a party does not file an appeal or ir.en:^ 
randum of objections against the decree owing W 
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judicial authorities being against liim,which authorities 
aro subsequently overruled, there is sumcicnt excuse 
for not filing the appeal or memorauduui of obj.^c- 
tions. 

The provisions of r. 3j of O. XLT. C. P. C. 
should not be read and construed as subject to the 
provisions of r. 22 of the said Ordc*r and tlie Cnirt 
Fees Act, Limitation Act, etc., M SfURAMANiA 
Ohettiar IV vSiNNAMUAL, 20L. W. 7.»I; (1025) AIR 
(M)2fi6 312 

——— O. XLVIl, r. 1 —“/?>Tor appaj'ent on the face 
of the record," scope of—Judf/mcnt delivered l>if 
. putting wron^ construction on Prirg Cunncil decision 
-Re view, whether justified—Court, power oi. 

The words “error apparent on the face of the 
record" in O. XLVlI. r. 1 of the C. P. C. are wide 
enough to cover a caso where judgment has been 
given by putting a wrong construction on a decision 
that the Court was bound to follow and imagined that 
it was following, and th? Court is. in such circtun- 
stances, justified in granting a review of its previous 
judgment. 

In granting an application for review the Court 
can, in addition to setting aside the judgment unclf- 
review, deliver anotlior jmlgment on tlio merits. C 
Brindaran Chandra (Jnosit iv Damodor Prosad Pandav. 
29 C. \V. N. U8 ; (192.5] A. I, R. (C.) .‘{Ol 65 

- O. XLVlj, r. 1—A ew evidence, requirements 

of —Other sufficient eause~-Pctition for rei iew, whe¬ 
ther can be admitted. 

Where the new evidence relied on by a petitioner 
for review <loes not comply with the requirements 
of 0. XLVn, r. 1 of the C. P. C. the petition for 
review cannot be admitted on the ground of other 
sufficient reason. A Ram Naresh Sin-(;h iv Jaoar 
Nath Singh, (1921) A. I. R. (A.) 759; L. R. 5 A. .302 
Civ. 180 

~ O. XLVIl, r. ^ — Revien\ grounds for—Point 

considered and decided — Error, whether ground 

for review. 

When a point of f-ict or law has been brought to 
the notice of the Cou.''t trying the casa and has bc-'n 
referred to in its judgment and deciflerl by it. no 
ground for review is furnisli^d by tlie far*t that such 
decision is considered erroneous h^' the jtarf'’ 
whom it was given. O Maduo Prasad r Sc.:;: l‘tv. 
10 O. & A. L. R. 1044 752 

Colonization of Government Lands (Punjab) 

Act (V of 1912), S. 19. See Transfer of Pkof.-rtv 
Act, 1882, s. 63 802 

Companies Act (Vii of 1913), ss. 162 , 163 - 

Petition fro' winding up—Disinited debt, enforcing 
o/— Abi^e of process of Court. 

A petition for winding up of a Company which is 
put in by a creditor in order to ol)lain an unfair ad- 
yantage over other creditors at a time when the 
Company is not known to l)e insolvent or with a view 
to bring pressure to bear upon the Company and 
enforce payment of a disputed debt ainount.s to an 
abuse of the process of the Court and ahouhl be dis- 
^tssad. M Pyda Satyaraju r (Il-nti'r Co'n-ris, Jrtp. 
Paper Mills Co., 47 M. L. J. 710; 21 L. W. i:{6; (1925) 
A. I. R. (M.) 199 3 3 3 

-S3. 229, 230, 233—Presidency Towns 

Insolvency Act (III of J 0 on),s. 52—Floating charge 
^eated by Company—Applicability of s. 52 --Agent 
for sale — Liquidation — Principal whether has pt*i- 


ority—Deht before co»L'e?*^iou into limited Company, 
whether binding. 

Section 52 of the Presi{lency Towns Insolvency Act 
has no application to ca.ses nf floating charges created 
by a Company wliieh has since gone into Pquidation 
Wliere it appears that a Company in liquidation had 
acted .as agents for sale of goods under an agreement 
by which goods were to be sold hv the Companv and 
the sale-proceeds were to be paid over to the princi¬ 
pal and the unsold goods returned to the principal, 
the principal has priority in respect of the unpaid 
price of goods. 

The liability ofa Company incurred before it was 
turned into a limited C)mpany and not undertaken 
by the latter, cannot be discharged by the limited 
Company on its liquidation. M In the matter of 
idouRisoNs (India) Ltd . 20 L. W 801; (1925) A. I. R. 
(M l 271 526 

-S. 235, scope or—Contract oi tenancy be¬ 
tween Company and Director—Arrears of rent, whe¬ 
ther recoverable. 

Section 2.‘5.5 of the Companies Act is intended to 
provide a summary procedure for the recovery of 
money or propertv mi.sapplied or retained by a 
Director or other Ollicer of the Company or money or 
property wJiich such Otlicer or Director has become 
liable for by misfeasance or breach of trust in rela¬ 
tion to the Company. It is not in term.s meant to be 
applied for tlie jiurpose of enforcing sums due under 
(MuiDvict.s between the Company ami other persons 
wh^'ther such pcr.sons hnjipen to be Directors or not. 

Therefore, the provisions of s. 2.15 of the Companies 
Act cannot be invoked for the purpose of enforcing 
payment for the urrxir.s of rent due by a Director to a 
Company. L Sri Ram e. Xi-r Muham.mad, 5L.4fi]- 
(1925) A. I. R. (L.r 191 126 

Compromise—Coa.9caf gi"en under misapprehension 
— Court, poiver of, to refuse to act on compromise 
—Coiimcl, power of, to comprofnisc, limits on. 
Where a decree has once been jjassed and entered 
on a compromise, a fresh action is necessary to have 
the compromise set aside. But before a decree is 
passed there is power in the (.Jouvt lo refuse to put 
its seal on what has been done under some rnisappre- 
hea''ion to f“:;c .-(a e of alTairs. 

Wliero no limitation is iilnced on Counsel's author¬ 
ity, he may bind his client by agreeing to a com¬ 
promise. If, however. C Hinsel is only empowered to 
compromise on certain term.s, lie is thereby implied¬ 
ly prohibited from settling on other terms, and if 
notwithstanding that prohibition, he docs effect a 
settlement on such other l«*nns, that settlement does 
not bind his client. B Jam.shedji Xaoko.ji e. Sorarji 
Xaoro.m, 25 Mom. L. R. 11.37 504 

-decree. See C. M. C.. 1908, s. 96 (3) 168 

- Undue influence and coercion—Decree based 

on compromise challenged — Procedure. 

The proper remedy in a case wliere a decree passed 
in accordance wdth a coinjiromiso is assailed on the 
ground of undue influence, coercion and compulsion 
is not by way of motion or application for review of 
judgment but by a regular suit to set aside the decree. 

A DwAUKADiiisn Prasad Srvoti iv Keshava Prasad 
SfNOH. L R. 6 A. 26 Civ.; (1925) A. I. K. (A.) 260 557 

Construction of document. Set Vendor and 
PrROH.X.SER 1038 

- Document to be read as a whole — Court, duty 

o f - Tnfention of parties, c'mjecturea as tc, not pev> 
missible. 
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Construction of document^concld. 


It is a cardinal principle of consti-uction that a 
deed must be read as a whole and that it must be 
read as far as possible so as to make tlie different 
clauses which it contains consistent with each other. 

The Court must construe the contract which the 
parties have made and is not at libeity to maice a 
fresh contract on their behalf because it thinks that 
they might have intended to do certain things w'hich 
they have not expressed in their written agreement. 

A OuLZARi L.\l V. Har Prasad, L. R. 3 A. 260 Civ.; 
(1925) A. I. R. fA.) 97 99 

_ Gift—Estate taken—Principles applicable. 

Where ilie question arises as to the quantum of 
estate conferred upon the donee by a deed of gift the 
construction of the document ej^sentially depends on 
the werds used therein and the special circumstances 
under which it came into existence. The true guide 
in all cases is the intention of the donor to be dis¬ 
covered from the language used by him. If the 
words employed are clear and unambiguous, whether 
the doneo is a male or a female, effect must be given 
to their plain meaning. 

When the operative v.'ords of a document are clear 
and unambiguous, the fact that in the later part of 
the document there are additions or omissions can¬ 
not warrant the deed being construed in such a way 
as to render the operative words ineffective. 

A deed of gift ran as follows;—“Deed of gift exe¬ 
cuted in favour of M. daughter of R. 

.As we have this day gifted away to 

you ami put you in possession of the following. 

vou and your male is.sue shall enjoy the said lands 

with all kinds of rights.■ you shall yourself pay 

the Sircar kist due for the lands. To thin effect we 
have executed this deed of gift in favour of .M:" 

Held, (1) that .1/. took an absolute estate in the 
property gifted and the deed did not operate to 
convey any interest in favour of any one else; 

(2) that the provision about enjoyment with regard 
to the male issue must be regarded as an idle 
attempt to derogate from the grant and did not vest 
any interest in the male issue. M Narauaja Iykr v. 
N.itesa Iyer 993 

_ Language of document notin suit, whether 

can be considered. 

To construe tlie words of a particular document 
which is in suit, the language of other documents 
not in suit cannot be called in aid. C Puasanna 
Kumar R.\y v. Arun Chandra Sinc.ha, 29 C. W. N. 353; 
(1926) A. 1. R. (C.) 656 693 

- yUnigage—Deed of further charge — Redemp¬ 
tion, suit fi>r, by transferee of mortgagor—Amount 
payable on redemption. 

The predecessor-in-titlo of the plaintiff mortgaged 
the property in suit to the defendant for a certain sum. 
Sometime nftenvards the mortgagor executed a 
second deed in favour of the mortgagee which was 
described as atamasuA: zar mazid and provided that 
at the time of vedemntion the money due under it 
shall first be paid and then the original mortgage 
money, and that until this money was paid neither 
the mortgagor nor his heira would be entitled to 
redemption. No details of the property were given in 
the deed but a reference was ma<ie to the previous 
mortgage deed and to the description rf the property 
contained in it. In a suit for rv’dcniiUum by the 
plaintiff: 

Held, that no further charge on the mortgaged i)ro- 
potty was created by the 8ubs?quent deed, and that 


the o^inal mortgagor was only under a person^ 
liabilfiy to pay the amount due under that deed, which 
did^ot involve the plaintiff, who was a transfere<i 
frenn the original mortgagor, in any liability, and that 
the plaintiff was, therefore, entitled to redeem the 
property on payment of the amount due under the 
original mortgage-deed. O Kakdhaiya Bakhsh v. 

Ram Chauitau, 10 0. & A. L. R. 1065; 1 0. W. N. 678 

328 

- Sale of zemindari— Maintenance granted in 

perpetuity to vendor—Charge on pi'operty —Khewat, 
entry in, value of. 

A zemindar sold his zemindari to the defendant 
and, afl?r the sale was completed, the defendant 
executed a document in favour of liis vendor whereby, 
in consideration of the sale having been made to 
him. he agreed to pay to the vendor and his de¬ 
scendants a certain sum ns maintenance in perpetuity. 
The vendor sold the right of maintenance to the 
plaintiff who brought a suit to recover arrears of 
maintenance as nankar from the defendant. At the 
time when the agreement for maintenance was exe¬ 
cuted the allowance was entered in the khewat as 
nankar and was treated as an inferior and under- 
proprietary right. In column 5 it was also described 
as being '‘mustasna az bai:" 

Held, (l)that the agreement did not create a charge 
on tlie property sold and that no order could be made 
for the payment of the maintenance out of the pro¬ 
fits of the zemindari] 

(2) that the vahie to be ascribed to the entry in 
the khewat was that of contemporanea ex po^tto and 
nothing higher and that the construction of the 
agreement itself being clear the Courts could not be 
compelled to follow a contemporaneous but incorrect 
construction adopted in the khewat. O CnHOTBV LaL 
V. Iqdal Xarain, 10 0. & A. L. R. 1203; L. R. 6 A. (O.l 
28 33t 


Contract Act (IX 071872), s. 11. See U. P. Coi bt 
OP Wards Act, 1899, ss. 0, 15, 24 409 

S. 11 —Contract of sale by minor—Suit /or 


cancellation of sale—Decree conditional on re-pay- 
ment—Court, equitable power of— Test. 
Notwithstanding the fact that a contract of rale 
entered into by a minor has been declared to be desti¬ 
tute of legal effect, the Court has the equitable j ewer 
wholly distinct from the existence of a conlractval or 
non-contractual relation of the ])arties, to make a 
decree for cancellation of the sale-deed conditions 
upon re-payment of the purchase-money. In 
case the test must be the conduct of the parties. 

The very request for equitable relief puts upen the 
Court the obligation of looking carefully into the 
conduct of the petitioner in each case. A Mchamsiad 
Said r. Bishambhar Nath, 21 A. L. J. 3SG; 45 A. 64-^ 
(19241 A. I. R. (A.) 156 79 

S. 17. See Transfer of Pr.cpBRTY Act, IMJ; 

597 

s. 23. See Transfer op Property Act 
S3 6 (h) 53 459 

S. 23 —Bond executed in contideration of debt 


s. 55 


due and withdrawal of pi’osecution, legality of 
Public policy. 

Where a bona fide debt exists and where the trsre- 

between the parties inTclve a civil liability 
as well ns po;»ibly a criminal act, a bond g’ven by 
the debtor as security for the debt constitutes a valid 
and enfcrceable agreement, 
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Where there is 8:ood consideration for a bond, 
the mere fact that the creditor on recovering the 
bond gave up a non-compoundable criminal pro¬ 
secution against the debtor does not invalidate the 
agreement contained in the bond to pay a debt whicli 
was justly due. L U.\m Gopal i’. Gankshi Lall, {ll)2r>) 
A. I. R. (L.) 364 610 

-S8. 23, 65— Chit fund transaction — Lotteyn/ 

—for refund of amount paid, maintainability of. 
A chit fund conducted by the defendant consisted of 
500 tickets, of a nipes each, and was to continue for 
50 months. Two prizes to be of Rs. 25 each were to be 
drawn each month; a winner of one prize in the series 
paid annas 8 only as monthly subscription after 
winning; a winner of two prizes paid nothing subse¬ 
quently. The prize winners were to be determined by 
lot. At the end of the 50 months, all the subscribers 
who had won no prizes were to be paid back the whole 
of the money they had subscribed, namely, Us. 50 each. 
The fund was discontinued after 27 months. PlaintifT, 
who was one of the siibscribers sued to recover the 
amount of the subscription pai<l by him: 

Held, Per Krishnan, J .—(U that the arrangement 
regarding the giving of prizes was clearly a lotteiy. 
and any suit brought, to recover the prize money, must 
fail as being one to enforce an illegal contract; 

(2) that, however, the main contract between, 
the parties was to pay back the total sum of 
the subscriptions collected intact in a lump sum at 
the end of the period, the prize arrangement being 
added on to it as a collateral arrangement to the main 
contract; 

(3) that the contract to re-pay the subscriptions at 
the end of the period was separable from the arrange¬ 
ment to give prizes and the illegality of the latter did 
not necessarily attach to the former ; 

(4) that the suit was. therefore, maintainable. 

Per Odf7€r5, J. (Coatra).~(l) that the c/iit fund was 
a lottery or distribution of prizes by lot or chance 
and was, therefore, illegal under the law ; 

(2) that part of the plaintiff's sub.scriptions had gone 
in paying the prize winners and the lottery could not 
and ought not to be separated from the contract to 
return the subscription at the end of the period 
fixed : 

(3) that there having been a partial carrying into 
effect of an illegal purpose in a substantial manner, 
though there remained something not performed, the 
money paid under the illegal contract could net be 
recovered back; 

(4) that s. 65 of the Contract Act was inapplicable to 

the case. M NAGAPrA Pillai i». Ahuschala-m Ciiftty, 

47 M. L. J. 876; (1925) A. I. K. (M.) 281 1016 

% 

-S. 24. See Trasspeu ok Pkopei:tt Act, 1882. 

8.68 802 

--s. 30—Contract for sale of cotton—Stipula¬ 
tion to pay profit or loss in cowe of failure to take 
delivery — Coustruetion—Intention of parties. 

In a suit to recover damage.s for breach of con¬ 
tract entered into by the plaintiff with the defendant a 
father, it appeared that the contract was for the sale 
of cotton which the plaintiff was in a position to 
delivery of, if the defendant was ready to take deli¬ 
very on the due date, and that certain silver lodas lyere 
given ns earnest for the fulfilment of the » 

the defendant. The contract further provided that 
if the defendant failed to take delivery he was to pay 
tlje Joss according to the prevailing market rate and 


Contract Act -contd. 

he was to get the profit if the price was above that 
agreed upon between the parties ; 

Held, that the contract was not a wagering trans¬ 
action as there was no intention on the part of the 
parties not to give or take delivery or to deal in 
difference only. 

Per Fawcett, J.—The onus of establishing the 
plea that the contract sued on is u wagering one 
falling under s. 30 of the Contract Act is on the de¬ 
fendant. 

Where plaintiff’s conduct is shown to be otherwise 
unexceptional the Court should lean towards a con¬ 
struction favouring the validity of the contract rather 
than its illegality. B Balvant Vish.M’ c. MishriLal 
26 Pom. L. R. U94; (1925) A. I. R. (R) 115 177 

-S. 30 Suit to recover money as price of shares 

sold Wagering contract -Harden of proof' 

Where in a suit for money alleged to be due on 
account of shares sold by the plaintiff to the defend¬ 
ant upon the Stock Exchange, the defendant pleads 
that the transaction was a dealing in differences and 
partook of the nature of a wagering contract, the onus 
of proving that there was a mutual understanding that 
shares should not be delivered lies upon the defend¬ 
ant who asserts the same, and the onus is particularly 
heavy where both parties are tfiemselves members of 
the Stock Exchange, for the reason that it is of the 
nature of dealings between stock-brokers that they 
should settle differences jieriodically between them¬ 
selves on a settling day and pay the balances due 
and that sharCvS sliould not be actually transferred 
between the two as they would be between a mem¬ 
ber of the Stock Exchange who sells shares and a 
member of the public who purchasc.s them. M G. 
SiRi’R V. A. M. Bhamia, 20L. W. 971; (1925) A. I. R. 
(M.) 320 4 1 0 

--S. 37— Transfer of Property Act {IV of 18S2), 

s. i 4 t)—Contract of pre-emption Time for perform¬ 
ance not limited Contract, whether cayi be en¬ 
forced against representatives of parties. 

Per Lindsay, —The obligation which arises under 
a contract subsists until llie contract is performed or 
until non-pcrformance of it is excused or justified 
under operation of law. 

A contract for pre-emption is enforceable between 
the representatives of the parties if the parties liave 
filed before perfonnanee, and having regard to s. 40 
of the Transfer of Propeitj' Act, the contract is 
enforceable against a person who has taken property 
affected by the contract with notice of the contract 
or who has taken it gratintfuisly. 

A contract for pre-emption is not void or unenforce¬ 
able merelj’ because no time is limited for perform¬ 
ance. 

Per Sulaiman, J.- It is of the essence of a contract 
that the liabilities which it imposes must be imposed 
on definite persons within a definite time, and the 
rights created by it must of themselves he definite. By 
a definite time is meant a period not unlimited in its 
duration. If a contract is supposed to bind an in¬ 
definite class of persons, generation after generation 
and to bind them for an indefinite length of time, it 
completely loses its character of an obligation in 
personam. If no period of time is fixed by the parties 
themselves, the Court, would not be justified in filling 
up the gap and fixing a time which it considers 
rca.8onable. 

Unfler the provisions of s. 37 of the Contract Act 9 
contract of pre-emption can be enforced against th® 
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eraonal representatives of tlie. promisor in case of 
is death, before performance, unless a contrary 
intention appears from the contract, but where a con¬ 
tract does not specify any period of limr within which 
it has to remain in force, it is too vague, indelinite and 
uncertain to he capable of being enforced except in the 
lifetime of the parties thereto. A -Mohammad Jan v. 
Fazxl Uddin, 22 a. L. J. 100; Itl A. all; (1024) A. I. 
R. (A.) 657; L. R. 5 A. 761 Civ. 482 

-S. 39 — Repudiation by one. party, how long 

subsists —^bUicipafori/ breach -Ivte.ntion. 

A repudiation of a contract must be deemed sub¬ 
sisting until it is withdrawn, and, until withdrawn, 
the other party to the contract is entitled at anytime 
before the date for performance to accept it. 

.\nticipatory breach of a contract is a matter of 
intention and* the intention of one party to breach tlie 
contract must be acted upon by the other party before 
the contract can be put an end to. LJuasdoo Mal- 

Jagan Nath i\ Phcl Chand-Fatkh Cuand, 5 L. 407; 
7 L. L. J. 10; (1025) A. I. R.<L.)217 118 

_S. 43. Sec C. P. C,, I90S. O. IX. n. S. 788 

-- S. A3 --Contract for purchas-e of immoveable 

properly—-foint contract by mnjur and minor vendee 
— Contract, whether can be cu/orced ajai)ist major 
vendee. 

A contract for the purchase of immoveable pro¬ 
perty entered into by a major and a minor may be 
enforced against the major alone under s. 43 of the 
Contract Act, provided there is a joint promise to pay, 
and the jointness of the transaction maybe inferred 
in a case where although the share of eacli vendee is 
specified in the agreement of sale, the portion of tho 
purchase-money to be paid by eaeli vendee is not so 
specified. L Sain D.vs v. Ram Chand, 4 L. 3:i4; 5 L. 
L. J. 469; (1924) A. 1. R. (L.) 146 701 

- S. 62 — \ovation~ Parties. 

It is open to the parties to a contract to supersede 
that contract by another contract. Rut in order to 
do so, all the parties to the first contract must he 
parties to the second contract. M I^eri Ram.\sami v. 
Chandra Kottaya, 47 M. L. .1. 810; (1925) A. I. R. (M.) 
261 2 9 7 

—-S. 62— what amounts to~\ew con¬ 

tract illegal, effect of - Old contract, rigbt.-i under, 
whether affected -Abandonment, proof of. 

In the case of a novation the consideration for the 
new contract is the discharge of the old contract. 

An agreement euXoreeahlc by law is a contract. 
U an agreement is held or declared by law to be 
in contravention of the provisions of any Statute, it 
is not a contract, and, therefore, it cannot serve* as 
novatio. What is essential for a novation is the 
■wiping out of the original contract as well as the 
creation of a new valid contract. 

Where parties enter into a contract which, if valid, 
•would have the effect, by implication, of rescinding 
a former contract and it turns out that the second 
transaction cannot operate as the parties intended 
it does not have the effect, by implication, of affect¬ 
ing their rights in respect to the former transaction. 

Where the question is whether one party is set free 
by the action of the other, the matter for considera¬ 
tion is whether the acts or conduct of the one do 
or do not amount to an intimation of an intention 
to abandon and altogether to refuse performance of 
the contract. The true question is whether tlie acts 
and conduct of the party evince an intention no 
longer to be bound by the contract. The Court 


requires as clear evidence of the waiver as of the 
existence of the contract itself and will not act upon 
less. An abandonment of the old agreement must 
be clearly made out. There must be clear and pre¬ 
cise evidence of a mutual intention to determine and 
abandon the contract. 

Where the intention to substitute a new contract 
is frustrated by the fact that the new ontract is a 
nullity, the original contract may be enforceable. 
Much more so, where the agreement itself is a con¬ 
travention of the Statute and does not ripen into a 
contract in the legal sense of the tenn. 

In the absence of proof of an express abandon¬ 
ment, the rights under the old contract cannot be 
taken away. N Gam*at v. Mahadeo, (1925) A. I. R. 
(N.)26 2 64 

- SS. 69, 70. 5ee Benami Transaction 855 

-38.70,72. See Provi.ncial Small C.^usb 

Cor RTS Act, 1887, Sch. II, Art. 41. 549 

-3. 73 — Contract for lease of immoveable pro* 

perty—Lessor, failure of, to give possession—Damages 
for breach of contract. 

Where a lessor of immoveable property breakfl 
the contract of lease through inability to give pos¬ 
session. he is legally bound to pay damages to the 
lessee which must be assessed in the usual way 
unless it can be shown that the parties to the con¬ 
tract expresslj' or impliedly contracted that this 
should not render the lessor liable to damages. L 
Mj hammad Ahol’l Latik V. Ladha Ram, 5 L. 527; (1925) 
A. 1. R. (L.) 2G2 421 

-3. 73 —Sale of goods—Breach of contract by 

vendee — Vendor, remedy of ^Damage.n, measure of. 
Where a vendor is obliged to re-sell the goods on 
account of the breach of contract by the vendee to 
accept and pay for the goods, he (the vendor) is 
entitled to claim damages to the amount of the 
difference between tlis contract-prico and the market 
price on due date. L Mehr Cha.nd v. Firm Jtoal 
Kishore-Gclad Singh, 6 L. L. J. 415 317 

-SS. 73, 151, 161 —Railways Act (IX of 

IS90), s. 72 —Carriage of goods~Late delivery — 
Liability of Railway Company — Negligence—Burden 
of proof — Damages, measure of. 

Under s. 72 of the Railways Act, a Railway Com¬ 
pany, in the absence of a special contract between 
the consignor and the Railway, occupies the position 
and suffers from the liabilities of a bailee imposed by 
SS. 151 and 161 of the Contract Act. In such a case 
the lose or non-delivery in proper time of goods en¬ 
trusted to the Railway Company for carriage is 
prima f acie evidence of negligence and the burden of 
disproving the negligence lies on the Railway Com¬ 
pany, and the latter cannot shake off its statutory 
liability by pleading pressure of work or avoidable 
accident. 

Where a Railway Company fails to deliver goods in 
the ordinary course and the goods come to a fallen 
market, the difference between the market value of the 
goods at the time they would have been sold if they 
had been carried according to the contract and their 
market value at the earliest period at which they 
could have been brought to the market after delivery 
to the consignee will be the measure of damages re¬ 
coverable. 

Under the Explanation to s. 73 of the Contract Act 
in estimating the loss or damage arising from a breach 
of contract the means which existed of remedying the 
inconvenience caused by the nuu-i.-erformance ^ the 
contract must be taken into account. Where, for 




GENERAL INDEX. 


1083 


Vol. 85] 


Contract Act— concld. 


instance, deliverj" of goods is contributed to by the in¬ 
action or negligence of the consignor this fact must 
be taken into consideration in fixing tlie date with 
reference to which tlie market value of the goods must 
be ascertained for the purpose of assessing damages 
for late delivery. C Fikm Arjuxoas HARiraM v. 
Bbgretary of State for India 786 

——S. 74—Chit fund—Bond by chit holder to 
stake-holder—Provision for payment of future instal¬ 
ments on default in payment of one instalment, whe¬ 
ther penal. 

Where the holder of a chit in a chit fund became en¬ 
titled to a cAit amount as the bidder of the highest 
amount of premium, and he executed a b(^nd in favour 
of the stake-holders for due and proper payment of the 
future instalments of chit and the bond provided that 
if default should be made in the paj'ment of any one 
instalment, the whole of the balance due for all tlie 
future instalments was to be payable: 

Held, that the stipulation as to payment of the 
whole of the balance wa.s penal and ought to lie re¬ 
lieved against. 

Where the real agreement between the parties is 
to the effect tliat the whole amcjuul is on the thUc (if 
the bond a debt due. but that the creditor for the con¬ 
venience of the debtor allows it to he paid liy instal¬ 
ments, intimating that if default should he made in the 
payment of any instalment he would withdraw the 
concession, then the stip»dation ns to the wlude 
amount of the balance becoming payable is not penal. 
But if, on the otlier hand, the tiebt itself is an in¬ 
stalment debt, arising or becoming due or payable 
by the debtor on the respective dates fixed for the 
instalments, the stipulation that on default being 
made in payment of any instalment, the whole of the 
balance should become due and payable is in the 


nature of a penalty. 

The question whether the parties to a contract 
treated the amounts for which the bond is given ns 
debita in prcBsenti although sohenda in fuliiro is a 
question of intention to be gathered from the terms 
of the document itself. 

Scope of 8. 74 of the Contract Act and illusli-ations 
(g) and f/) to the section discussed. , 

Adaviarh. Menakshiscndaram Pii.t.Ai. M- 
21 L. W. 51; (1925) A. I. H. (M.) ITT , . . 

-s. 7 /i.—Compound interest, stipulation jor, on 

default of payment of interest - Penally. 

A bare stipulation to pay compound 
the rate provided for in the bond on default o 
payment of interest is not penal. M 
KoN’AR V. PirilAMUTHU NaDAR. 20 L. 

910; (1925) A I. R. (JI.) , . , , 

-- 7A—Penalty—Interest, hujher rate of, 

Pdyable on default. , . # 

A mortgage-deed provided for the payment of oiu 
instalment of principal together with the interest 
thereon every year, and in default, there was a p 
vision for a certain rate of interest, the ^ 

being slightly higher than the rate 
the body of the document and compound mtcn.st 

^as stipulated for: , nf 

BM. that having regard to the “"'.‘"".’’‘"f 
the document the provision for a Inghei r 
terest on default waa not hy way 

ViSHKD ChOTLA VENKATASUBniAH V. /^*'*'* w ) 30‘> 
I^akshmipathi, 20 L. W. 801; (1920) A. l.K C - 
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Contribution, #«/( for — Suit against two de/eJidantS 

—Contest by one of them — Contribution, basis of. 

A suit was brought against two defendants by a 
plaintiff to declare a certain deed to be fraudulent 
and voidable in consequence. (Jiu* of the defendants 
put in a written statement and failed to appear suh- 
sequcntl)'. The other defendant coutesteci the .suit 
and a decree was passed against both of them. The 
contesting defendant satisfied the deciee as to cc.sts 
and brought a suit to recover half the amount of the 
costs from the other defendant: 

Held, that the defendant who became ex parte after 
filing his written statement ivas liable only to con¬ 
tribute costs of the prior suit on the basis of ex parte 
pleadings and not on the ha.sis of.contentious plead¬ 
ings. O Mahara.i Din r. HALaiiAiuuR Parshad, 10 O. 
& A. L. R. 1320; 2 O. W. N. 8; 12 O. L. J. 26.5; (l‘)25) 
A. I. R. (0.) 10;i 481 


Co-sharers—/Idrcrse posse.-ision —Denial of title, pi’oof 
of—Recital in previous judgment summarising 
defence, ralue of. 

The ordinary presumption of law is that the joint 
possession of co-.sharers is continued until there is 
.some overt act of ouster or separation. 

In a suit by a co-sharer for possession of certain 
property by partition the defendants set up title hy 
ndver.se possession and in proof of their allegation 
relied upon a recital in a previous judgment in which 
the defence was summarised as stating that the plaint¬ 
iffs had not been in actual possession or receipt of rent 
of tlie property : 

livid, that in the absence of the written statement 
of the defendants filed in the previous suit the recital 
in the judgment summarising the defence could not 
be relied on as an overt and public denial of the 
plaintiff's title as co-sharer, inasmuch as it was im¬ 
possible to say exactly what the as.sertion made by 
the defendaiitH in that case wa.s or precisely to what 
extent they denied the title of the plaintiff and set 
up title in themselves. O Ram Ninn v. Janki, 10 (). 
& A. L. R. 93T; 1 O. W. X. 674 387 

- One co-sharer, whether entitled to build on 

joint land Suit for demolition and joint posses- 
.sion, maintahiability of. 

One co-sharer out of many has no right to build 
on what is joint land without the consent of the 
others, and if he does so. the other (’o-aharers are 
entitled to .sue for the demolition of the building and 
for joint possession of the site. A Ram Lai. v. Mi’Iiam- 
M.vD Amir Mustafa Khan, L. R. 6 A. 274 Civ. 849 

_, rights of—Exclusii'i user, whether justified — 

Remedy. 

One co-sharer has no justification to change, with¬ 
out the con.sent of his co-sharers, the state of posses¬ 
sion of the joint property as enjoyed by the co- 
slid 

Where a co-sharer is unreasonable and obstructs 
another co-sharer in making beneficial use of the jciint 
property the remedy of the; latter is to seek partition 
and not to take forcible possession of the joint pro¬ 
perty to the exclusion of his co-sharers. C Ashutosh 
Rot r. Chairman op the Comrs., Raufork Boalia 
Municipality, 29 C. W. N. 463 796 


,Sts—Separate sets of defendants—Separte sets of 
*(ysts 

iVhere the interests of parties aiTayed on the same 
e are different they arc not bound to engage the 
lie Pleaders and are entitled to separate sets of 
its. O Mohammad Hasan v. Ali Kvder, 10 O. A A. 
R 1229- 12 O. L. J. 1; 1 X. ?03; 28 O. C. 8; 

■25) A.l. R. (0.)337 509 
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Court Fees Act (VII of 1870), s. 7 (Iv), (o), Sch. 

II, Art. 17 {\\\)-Declaration that certain property 

not saleable in execution, suit for—Court-fee payable. 

A suit for a declaration that certain property 
b 0 longs to the plaintiff and is not liable to be sold 
in execution of a mortgage-decree obtained against 
another person, Involves no consequential relief and 
falls within the purview of Art. 17 (Hi) of Sch. II 
to the Court Fees Act. The plaint m such^ a suit 
requires a Court-fee stamp of Ks. 10 only. O Sri Ram 
V. Mathura Prasad, 10 0. & A. L. R. 906; 1 O. N. 
582 349 

_S. 7 (V), Sch. I, Art. 1-Cross-oi>;ec(ion- Ad 

valorem— Court fee. 

' In a cross-objection claiming possession of an im¬ 
moveable property, an ad valorem Court-fee is pay¬ 
able on the value of the subject-matter in dispute 
and not on five times the land revenue in accordance 
with s. 7 (v) of the Court Fees Act. A Hushen Sahai 
1 *. Chhotey Lal, 22 A. L. J. 911; R. R. 5 A. 712 Ci^., 
(1925) A. I R. (A.) 119; 47 A. 89 2 7 0 

___S. 7 (V), Sch. I, Art. 1— Decree fcr posses¬ 
sion of land onpayment of money—Appeal by de- 
fcndant-CouH-fee payable. 

Where a plaintiff obtains a decree for possession 
of a certain land on payment of a sum of money, 
and the defendant appeals on the ground that the 
plaintiff is not entitled to the land at all, the land 
itself is the subject-matter of the appeal, and for the pur¬ 
poses of valuation, the rules laid down in the various 
sub-clauses of clause (v) of s. 7 of the Court Fees 
Act as applying to various kinds of immoveable 
properties should be applied and the defendant 
should value his appeal for the purposes of Court- 
fees, quite irrespective of the condition imposed by 
the decree on the plaintiff to recover the land. 

If the plaintiff appeals in such a case and con¬ 
tends that the amount payable by him is too large, 
and that it should be reduced by any particular 
amount, the subject-matter of the dispute in the 
appeal would be the difference between what he ad¬ 
mits is due and what the lower Court has declared 
to be due. 

The words "the value of the subject-matter” in 
Sch. I, Art. 1 of the Court Fees Act mean the same 
thing as "the value of the subject-matter” as set out 
in various sub-clauses of clause (r), s. 7. MCarapati 
Butchi Seethayamma, in re, 47 M. L. J. 919; (1925) M. 
W. N. 15; (1925) A. 1. R. (M.) 523 405 

--S, 17 — Pre-emption, suit for—Decree on pay¬ 
ment of certain »um— Appeal by vendee claiming 
dUmissal of suit or enhancement of deo'etal amount 
—Alternative reliefs—CouH-fee payable. 

In a suit to pre-empt the sale of a house the 
plaintiff asserted that the ostensible price mentioned 
in the sale-deed, vis., Rs. 10,000. was fictitious and 
claimed a decree on payment of Rs. 5,100. The suit 
was decreed on payment of lis. 6,800. The vendee 
appealed claiming that the suit should be dismissed 
or else that the plaintiff should be required to pay 
him an additional sum of Hs. 3,200. The appeal was 
valued at Rs. 6,800 and Court-fees were paid accord¬ 
ingly: 

Held, that the reliefs claimed in appeal were altei- 
native reliefs based on the same cause of action and 
only one of them could be granted, that they were not 
two-distinct subjects within the meaning of s. 17 of 
the Court Fees Act, and that the correct fee, therefore, 
woe one calculated not on- the aggregate of the two 
vhluea baton the higher of the two. L Tek Ciiand 
Ohasd, 5 U114; (.1921; A. I. R. (.L.) 494 556 


Court Fees Act—concld. 

-Sch. I, Art. 1, Sch. II, Art, Amount or 

value of subject-matter in dispute," meaning o/— 
Cross-o6;eclion as to costs — Court-fees payable. 

The words "the amount or value of the subject- 
matter in dispute” in Art. 1 of Sch. I of the Court 
Fees Act mean, in reference to a cross-objection u to 
costa, only the amount or value of the sum claimed 
as costs. 

A cross-objection which relates to costs only must be 
stamped ad valorem under Art. 1 of Sch. 1 of the Court 
Fees Act and cannot be treated merely as a petition 
under Art. 1 of Sch. II to the Act. R Ma Shin v. 
Mauno Shwe Hnit, 3 Bur. L. J. 279; 2 R, 637; (1926) A. 

I. R. (R.) 145 257 

-Sch. M, Art. 17—Ciini Procedure Code {Act 

V of 1908), 8. 92—Scheme suit—Prayer for tempo¬ 
rary mandatory injunction for deposit of money by 
defendant—Court-fee payable. 

Where in a suit under s. 92, C. P. C., for removal 
of a trustee, for appointment of fresh trustee and for 
framing a scheme, the plaintiffs prayed for the issue 
of a temporary mandatory injunction to compel the 
defendant to deposit in Court a sum of money alleged 
to be due from the defendant to the trust: 

Held, (1) that the prayer for an injunction to com¬ 
pel the defendant to deposit the money was really 
one to direct accounts and enquiries and the suit was. 
therefore, substantially one under s. 92, C. P. C.; 

(2) that the Court-fee payable was only Rs. 50 under 
Art. 17 of Sch. 11 to the Court Fees Act. M Ramanuja 
Naidu V. Muthu k. r. V. Allaoappa Chetty, 47 M. L. 

J. 65 5; 2J L. W. 716; 35 M. L. T. 124; (1921) A. I. R- 

(M.) 882 801 

-Art, 17 (6)— Partition suit — Decla¬ 
ration o/ title and possession—Court-fee payable. 

If in a partition suit, in the forefront of his prayer 
in the plaint, the plaintiff asks for a declaration of 
title and possession, he is claiming in the guise of a 
partition suit a declaration of his title and must pay 
an ad valorem Court-fee. 

The mere fact that a petitioner is too poor to pay 
Court-fees or there are other circumstances justifying 
leniency, furnishes no ground to the Court for 
neglecting an express decision of the High Court 
and the provisions of the Court Fees Act, or for 
depriving of its dues the Government Revenue in the 
interest of which the Court Fees Act was passed. 
Pat Kashaya Lal v. Baldeo Lall 538 

-Art 17 (6)—Suits Valuation Act 

{VII of 1887), s. 8 ^Partition suit — Jurisdiction, 
value for purposes of, how determined. 

Ordinarily a suit for partition is triable by the 
Court which is competent to try a suit valued at the 
entire value of the property and not merely the 
ject-matter of the share which is to be i«rtitioned. 
It is the entire value of the property which dete^ 
mines jurisdiction and not the value of the share whieh 
the plaintiff claims in the property. The mere fart 
that in a suit for partition a question as to the title 
of the plaintiff is raised and it is necessary to deter¬ 
mine such a question before a partition can be direct¬ 
ed would make no difference to the suit being one lot 
partition. In such a suit the plaintiff may be liable to 
pay ad valorem Court-fees upon the value of the share 
that he claims, but the suit will still be one for parti¬ 
tion and the jurisdiction of the Court would be detof* 
mined by the value of the entire property whiA » 
sought to be partitioned. C R.uasi Kasta 1?ao v. Kj^* 
Bala Dasi, 29 O. W. 76; (1925) A. I. B. (CO 32ft W 
C, 128 . , V 
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Criminal Procedure Code (Act V of 1898), s. 

35 (1)- Conciirrcn? sentences, when can be passed. 
Under 8 . 35 (1) of the Cr. P. C. a Criminal Court 
has power to direct sentences to run concurrently 
only when the accused is convicted at cnc trial of 
two or more distinct olTenccs. The Court has no 
power to order sentences to run concurrently with 
sentences passed in other trials. A Dri.M v. pMrEuok, 
L. R. 6 A. lOCr; 20 Cr. L. J. 570; (1025) A. I. R. lA.) 
305; 47 A. 59 714 

-SS. 37, 195, 407 {2)—Ihnch of Ilonorarn 

Magistrates with Second Class powers- Order grant¬ 
ing sanction Appeal, when lies. 

An appeal against an order L^ranting sanction to 
prosecute passed by a Rench of Honorary Magistrates 
exercising the powers of a Magistrate of >-ecoud t'lass 
lies to the District Magistrate to whom the Bench of 
Honorary Magistrates is subordinate. O Ahmad 
Husain v. Rahiman. 20 O. O. 358; 9 O. A. L. R. oil; 
(1924) A. I. R. (O.) 230; 20 Cr. L J. 123 39 

_SG. 54 (7), 491 Extradition .let 

1U03) s.:iS—Arrest withciit warrant, when jiistihed 
—"Credible in-foinKation," "Reasonable suspicion," 
what amounts to- Police Othcer, duty of—Person 
liable to be extradited, when can be un-csted 1 ro- 
cedure after arrest. 

Petitioner’s brother was arrested without a warrant 
by tho Calcutta Police acting on the basis of two 
tel^groms icceived frcni the Jodhpur fctatc luuce 
requesting the arrest and stating that the person 
whose arrest was requested was “wanted for embezzle¬ 
ment of money to the value of a couple of lacs of 
rupees.” On an application being made by the 
petitioner under s. 491 of the Cr. P. C. for a writ of 

habeas corpus-. « .u 

Held, (1) that the Crimiual Appellate Bench of the 
High g.ourt had jurisdiction to entertain and dispose 
of the application under s. 401 of the Cr. 1. C., 
( 2 ) that the arrest of the petitioner s brother was 
unlawful as the assertion contained in the telegrams 
from the Jodhpur State Police did not constitute 
"credible infoimation" or create a “reasonable sus¬ 
picion” as required by clause seventhly of s. 54 of 

the Cr. P. C. ,, • 41 .,, 

Per Mukerji, J.-Secticn 54 seventhly oi the Cr 

P. C gives a Police OlBcer personal authority and 

involvfs a personal responsibility and 

suspicion and credible information must be based 

upon definite facts which the Police 
consider himself before he acts under the section 
and he cannot delegate his discretion or Ukc 
shelter unto the plea or judgment of another cfficer 

***^The^wording of clause seventhly of a. 54 of Cr 
P O clearly indic^ates that the arresting Police 
Officer has to exercise his own judgment and fwm 
his own opinion as to whether he or should 

notact anS to enable him to do so he innst 

necessary facts before him. ''hat eircum- 

complaint or suspicion must depend np . 

stances of each particular case but it mu^st be ^ least 

founded on some definite fact lending vague 

picion on the person arrested and not on mere -vagu 

surmise or information. , t 

The last portion of clause ^<^\^rxthly oi ® ^ the 
Or. P. 0. contemplates cases *n y^ch the 
present liability and not coses m detention 

|e Uability in^future for 

wo^d crUt sSch a liability althcpgh 


Criminal Procedure Cede- contd. 

Ihc process may not liave arrived and is not avail¬ 
able for execution. 

ICveu where all the conditions necessary to satisfy 
the rccinireinents of clause seventhly of &. 5-1 of 

t’r. P. 0. arc made out and the arrest is validly or 
lawfully made the i>c-rsiin iirrested must fortliwitli be 
prodiu-ed before a .\lagi.strate in order that the deten¬ 
tion may conform to the provisions of s. 23 of the 
Extnulition Act. C Si nomi (’uandua Roy r. Kurkror, 
2!) 0. ^V. X. 98; 40 C. 1. J. 189; . 1925i A. I, R. fC.) 278; 
2G Cr. L. J. G25; 52 C. 319 913 

.—-S. 94 Statements of witnesses at ingt/cst in¬ 

quiry Accused s right to copies. 

An accused j>erson nmy lie given cojiies of state¬ 
ments made by witnes.scs at. the inc[uest inciuiry. If 
the record of iho inquest proceedings is in tlie custody 
of tlie Couit. the Mjigistiiitc may allow certified 
copies to lx* given on the ;ip)'lication of the accused's 
\'}ikil. If tin* iiuiue.st report is not in Court, the 
Magistrate Inis power under s. 9], Cr. P. 0.. to call 
for it to he produced l)V (he Police. M In re Cha.ni.et, 
20 L. \V. 715; 2(> Cr. L' 3. 420; il925i A. I. R. iM.) 424 

42 

- (as amended by Act XVIII of 1923). s. 

106 - Security for keeping peaee — Ordcr, when can 
be passed. 

No order can he }ia.<sc'l under s. IflO of the Cr. P. C., 
1898. as amended in l92.‘i, whov tlie only section under 
which the accused ar'* convicted is a section of the 
I’enal C»'dc which is read with s. 119 of the Cede. 
Pat Cuu^;l>I SiNou r. bAn'i-Rou, 3 I’at. 870; il925) A. I. 
R. (Pat ) 117; 26 Cr. L. J. 126; G P. L. T. 330 42 

-SS. 107, 112, 117, ^23~-Security proeeed- 

higs—Strict compliance with law essential Proce¬ 
dure -Rigorous imprisonment in default of security, 
legality of. 

The provisions of s. 112 of the Cr. P. C-. ought to bo 
complied with strictly. 

A case under s. 107 of the Cr. P. C. should not be 
treated as a warrant casi*. 

An order directing tliat in default of furnishing 
the required security the accused shoidd undergo 
rigorous imprisonment is allogctlicr illegal. A Uttam 
Ohani) Singh v. MnrKkOR. > 1924) A. I. R. (A.) 695; L. R. 

5 A. 21 Cr.; 26 Cr. L, J. 430 46 

-SS. 110,11 2, 117, 118. See Burma Habitual 

Oi-FENUBRs' Restriction Act 33 

-S. 110 - General repute—PJvidence of wit7iessea 

living near accused, admissibility of — Magistrate, 
duty of. 

In proceedings under s. 110, Or, P. C., evidence of 
general repute given by witnesses who live sufficiently 
near to the accused to be in a position to know Ida 
real reputation should not be rejected merely on the 
ground that they are not his immediate neighboura. 

In proceedings under s. 110, Cr. P. C., it is not 
for the Magistrate to consider whether the Police and 
village authorities could not ensure good behaviour 
on the part of the accused if they exerted themselvea 
more in executing iheir duties. R Emi'BROR v Po Yin, 

2 K. 686; 4 Bur. L. J. 6; (1925) A. I. R. (R.) 174; 26 Cr. 

L. J. 518 368 

_- s. 110— Security for good behaviour—Defence 

evidence reliable, effect of- Desire of Police to get 
rid of accused, ivhctker can betaken into considera¬ 
tion. 

There is no legal bar to a prosecution for had liveli¬ 
hood of men acquitted of the substantive offence of 
dacoity, but in weighing the evidence against thenj 
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Criminal Procedure Code— contd. 

this matter must he taken into consideration as in- 
dicatini? tlie desire of the Police to get rid of the pre¬ 
sence of such men from villages, whether satisfactory 
evidence of the bad character be available or not. 

Where in proceedings under s. 110 of the l.r. I . ( .. 
cL number of wilnosscs who considtfred 

be respectable and relia!)le by the Magistrate, depose 
that the accused are men of good character, there 
iustification for an order ro(iuiring security to be 
passed against the accused. O Bahadur r. hMi'ERja:. 
10 0. & A. L. K. 1014; 27 O. C. 327; 20 Cr. L. J. a30 

_S ^23—Pt'oeedure—Session:} ilntyof. 

Proceedings under s. 123 of the Cr. P. C. are not 
proceedings in conlirmation but for orders, and under 
that section the Sessions Judge must pass a dchnite 
order binding over and is not merely requirtnl to con- 
firm an order passed by the MaRistrate. O H.MlAj;rK_r. 
Empkrok, 10 O. & A. L. H. HOb; 1 (). 1\ . N. 

Cr. L. .1. 650 

_S. 133 Mu'ji^trate, power oj— Verdict, whe- 

they'can be split up—Costs. 

Under s. 133, cl. 2 of the Or. P. 0.. a Ma.gi.s- 
trate has only the power to order the removal of an 
obstruction, and the section does not provide for the 
re*consU*uclion of a bundh whicli has once been remov¬ 
ed under it. 

• A Magistrate is not entitled to split up a verdict 
in order to give himself jurisdiction to deal with the 
matter under s. 133 of the Cr P. Code. p , 

Tliere is no provision in Chap. X of the Cr. P. Code 
for the payment of costs by any party to a proc!eedlng 
under s 133 of the Code. C Rahimuddi Jaxjauar v. 
SherAli, 40C. L. J.597; UOSS) A. 1. R. (C.; 399; 2G 
Cr.L. J. 517 357 

-s. 144. aettou under, ivhen to be'taken — 
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Nuisance-Remedy of complainayit—Civil dispute— 
Duty of Coui't. 

It is not proper that Criminal Courts should take 
upon themselves to decide what are really civil dis- 

^^A^ion should be taken under s. 144 of tlie Cr. P. 
C. only in urgent cases of nuisance or apprehended 
danger. Action under the section should not be 
taken at the instance of a party who can easily remedy 
the consequences of the act complained of and whose 
complaint is really of a civil nature and cun be pro¬ 
perly adjudicated upon in proceeding in a civil suit. 
AHaji Ali V. Exiperor, 2G Cr. L J. 500 656 

S. 145i proce€(iifi< 7 S unde?’—A’umcrou^ claim^ 


ants for possession—Joint trdal. legality of. 

There is nothing to prevent a Magistrate from join¬ 
ing together numerous claims for possession in pro¬ 
ceedings under s. 145 of the Cr. P. C. and dealing with 
the matter at one hearing. 

The only objection which can really be taken to such 
a course is, if it can be shown, that the objector is ad¬ 
versely prejudiced by such proceeding. Pat . Gaga- 
PHAR iluLL V. Thakur Sisoh, 1 P. L. R. 135 Cr.; (1923) 
A. I. R. (Pat.) 545; 26 Cr. L. J. 424 40 

8.145| proceedings under—Sale of crops — 


Deposit in Court—Proceedings dropped by consent — 
Disposal of sale-pt'ocecds—Question of title, decision 
of —f4*ocedure. 

During the pendency of proceedings under s. 145, 
Or. P. 0,, the crops on the land were seized and 
gnMk and the proceeds deposited in Court. The pro> 


ccedings were then dropped with the consent of the 
parties : 

Held, that it was not thereafter competent to the 
Magistrate: to decide which of the partie.s was en¬ 
titled to the money and to hand it over to him; the 
proper order to make in the case was to direct the 
monev to remain in deposit yicnding the decision in 
a Civil Court as to which of the parties was entitled 
toil. M Xatesa Kaickek v. R.uuiavachariar 20L. W. 
924; (1925) A. I. R. .M.i 327; 2G Cr. L. J. 512 256 

. -ss. 145, 146. iS’ee Limitation Act, 1908 

s. 23. S' H. 1. Art. 120 631 

-SS. 145, 147 -Proceedings under, s. H5 — 

Conversion iyito proceedings under s. Jit?. 

Where proceedings under s. 115 of the Cr. P. C. 
are in.stituted on the basis of a Police report which 
states that there is an imminent risk of a breach of 
the peace, but the Magistrate subsequently discovers 
tliat the question at issue is not one of possession 
under s. 145, but is one as to a right falling under 
p. 117 of tlie Cr, C., he has jurisdiction to couvert 
the proecetlings from these under s. 145 into these 
under s. 117. C An.vth Banmiu r. Wahid Ali, 26 Cr. 
1.. .1.558 654 

-S3. 145, 439—Prcltminary order, absence 


of, effect of - Revision. 

Where a Magistrate fail.s to yiass an order ns 
required by euh-s. (li of s. 115 of the Cr. P. C., sub¬ 
sequent proceedings under that section are vitiated 
and the tin?.l order is liable to be set aside in revi- 
sion. 

bubordinatc Magistrates exhorted to study the Cr. 
P. C. O Ra.m Bhusha.n Das v. Ram Lakhan Hahu, 10 
O. & A. L. U 1391; 1 O. W. N. 70l; 26 Cr. L. J. 630 

918 

-S. 149. See Penal Code, 1860, 88. 151,188 

823 

-S. 154. See PA idencr Act, 1872, ss. 32 (2), 

647 

-SS. 154,157,158— /^ridence Acl(I of 1872), 

s. do- b'irst Information Repr/rt, what amounts to— 
Statemetit recorded during investigation, whether first 
information—First Information Report, whether 
substatitive evidence — Statement, oral, made to Police 
during investigation, whether can be proved. 

Section 154 of the Cr. P. C. contemplates that the 
First Information of the commission of an offence 
actually received by the Police should be recorded as 
such and not a statement made by a witness during 
investigation after the investigating officer has actually 
arrived on the scene and has himself seen what has 
happened. . 

A First Information Report taken down by a Poli^ 
Officer amounts to an entry in an official record 
stating a fact in issue and made by a public servant 
in the discharge of his official duty and in the 
formance of the duty especially enjoined upon him 
under which such record is kept and, therefore, fell® 
within the scope of s. 35 of the Evidence Act and m 
a relevant fact. But it is not a substantive pie^ » 
evidence and is no evidence of the existence ot tM 
facts which it mentions. It can be used merely by 
way of corroboration, or contradiction and not any 
further. 

Where a person who is alleged to have made an 
oral statement to the Police during the inveatigaticm 
of a case denies at the trial that he made any 
statement, the alleged statement cannot 

the evidence of neraona who eleim to have hsavd n 
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Criminal Procedure Code -could. 

at the time whon it was made, nor is such evidence 
admissible. A Cimttar Singh c Emperor. 23 A. L. J. 
14; 25 Cr. L. J.r)54; ill)25) A. I. U. (A.) :50:5: 47 A. 2 S(I 

650 

-S. 159—.-IccRScd not identified immcdiat'dy 

after arrest — Cunviction. whct/ier yood. 

In no dacoity cas?, would a {\Mirt convict a ])ers'i>n, 
who was not identified in the Jail or before a proper 
authority, immediately after the arrest, simplvonthe 
strength of identitioation conducted in the Court of the 
Committing Magistrate or the Sessi<»ns Judge. A 
Kishen Lal r. Emperor. 22 A. 1.. J. '>01; i 1024j A. I. li 
(A.) 615; L. U. 5 A. 177 L'r.; 26 Or. L. J. aOl 245 

-SS, 164, 533 -Confessiitti, recordof —I’cri- 

fication, failure to comply tvilk formalities of, effect 
of — Irregularity. 

The failure to comply with the formalities ns to 
yeriticatioii at the end of the record of a confession 
is an irregularity which is cured by .s. ri.l.'l of the 
Or P. C. S Emperor v. MniAMVAn Pix, IGS. I., R. 
113; 26 Or. L. J.GO:) 833 
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S. 'ly'i- Bigamy and abelmtnt of bigamy 


Jurisdiction. 

The offences of bigamy and nbclmcut of bigamy 
are triable only in the district in wJiich the second 
marriage or the abetment takesj)lacc. LAMruCuAXi) 
V. Emperor, C L. L. J. 422; i l})24y A. I. R. (L.) 7.32: 26 
Cr. L. J.525 365 

S. 172 — Pci'sonal diary of Police Oi'iher, 


entries in, whether admissible—List of stolen pro~ 
perty supplied during investigation and list of 7iames 
of suspects, admissibility of~Map prepared by 
Police Ofiicer during investigation—Statements made 
by third pei'sons, whether should be entered. 

Kutrios made in a personal diary kept by a Police 
Officer, who did not start the investigation of a case 
and did not take any part in the investigation, do not 
fall within the purview of s. 172 of the Cr. P. C.,and 
are not, therefore, inadmissible in evidence by virtue 
of the provisions of that section. 

A list of stolen property handed to a Police Officer 
in the course of investigation is not admissible in evi¬ 
dence and should not be placed before the Jury. 'J'he 
admission of such a list, however, would not of 
itself vitiate the trial unless it is shown that the 
accused have been prejudiced by such admission. 

A map prepared by a Police Officer during the course 
of the investigation of a criminal case should not, on 
the face of it, contain statements wliich have been made 
to the Police Officer by some other person. 

Where the names of certain persons are sent to the 
Police as being the names of those who are suspected 
of being concerned in the commission of an offence, 
and the evidence of the person who supplied these 
names to the Police is challenged in Court, the list 
of names supplied by him is admissible in evidence 
to corroborate the statement of the witness in 
answer to the challenge. C Kalia t-. Emperor, 26 Cr. 
L.J.579 7 2 3 

-88.177, 5 2 6 (1) (\)—Complaint filed in 

wrong Court-Transfer of cast—High Court, power 

of. 

where an offence is being enquired into and^tried 
by a Court contrary to the provisions of s. 177 of 
wie Or. P, C., the High Court has jurisdiction to 
the transfer of the case under s. 526 (1) lij of 
the Code to a Court having jurisdiction to try the 
Mee. 0 Mubarak Ali v. Abdul Haq, 10 0. & A. ^ R. 
•80; X 0. W. N. 615; 26 Or. L. J. 577 7 21 


S. 190. See. Bombay Prkve.vtion of pRosTiir- 
Tio.s- Act, R>2.3, s. ;) 57 

S. 195. Sre ri;. I’. C.. 18!tS, s. l!).") 39 

‘ 

/.SWi. .V. en,},plaint by mihlic sercfuit-Cvn- 

nrto>n nnrhr.^. i:.:, C,.,L- Section J.^S, Cr. P. 

C .. (ipphcatoiii of, 

A AJii.ulstrato has no jiii-isdictiou ti' take cognizance 
ofim jilfcneo nndtT s. I 7.3, Penal Ci-dc. excr>pt on the 
coinpiaiiU 111 writing <>f the juililic sci’vant concerned. 
\\ hen file ( r I’. (’. j>n>viries iliat the Chjiirt shall 

not take cognizance of a <-erlain offence without com- 

]»la»nl iiom a juiblie servant, n is nut open to a Magis¬ 
trate tc» Ignore tills j.ruvision bv the device of insti¬ 
tuting the ca.^e with ivference'to some offence, of 
whicli lie IS eiitilli’d t<i take coguizaiiee, and then con- 
iioling the acou.Sfd j.,,- jiif proJiihited offenee with the 
aid of s. 2>. Cr. P. (’. A 8111 Xarain Singh r. 
h-MDERMR. 22 A. L. . 1 . loj.-,; i> 5 i:,.3Cr.: (Iff25j A. 

I. E J. It); 47 A. 114 62 

~ S. 195 1) (C) Prn^ii'ctiliof} for forgey'ii when 
eaui bc enUytanud--Penal Code {Act XL\' of ISlith, 

A pi-iisecution f,,,- forgery cannol be entertained 
except upon tin* complaint of tlie Court before wiiicli 
the f..rgod ducnmcnt was pixiduced in evidence. 

Section Ib.J of the Piiial Code* is used in h cem- 
prehensive sense in s. p.p, , J > (e;of the Cr. P. C., so as 

to embrace all species of forgery and includes a case 
falling under .s. 46:, Penal Code. L Khairati Ka.m r. 
Mai aw.x Ram, d L. .>50; (VJ'Jb) A. J. It. {L.) 260; 26 Cr. 

ij. 0. Otii 377 

SS. 195 (C), 47Successor of Trying Judge, 

xvhether can ordt r prosecution—Omission to make 

formal complaint, cjfcct of-Complaint ayainst per^ 
son not puiiy to suit- Court, Jurisdiction of. 

Under s. 4i6 of the Cr. P. C.. the power to 
Pf^'semilion may be exercised by any Judge 

tried thJ'caLL''""* who 

plaint, the Court samtioiiing (he proseeution merelv 
directs a copy of its order to be .sent to the Distii(‘t 
Magistiale for nece.ssary action does not vitiate the 
order intrsmuch as the defect is merely fonnal 

hor offences mentioned in s. VJ5 (c) Cr p'c tia 
Court has jurisdiction to file a complaint only' Laiult 
parties to the suit. R Mai ng Shwk Phwe v Mv Mp 

500 " (Rdm; 26 

-s* 20 ^ c^ 361 

-- S. ^03~C(ymplaint, dismissal of—Hxamina- 

tion of com;)I q tyrant h wuneeaes ^ 

A complaint cannot be disniis.sed without examining 
the witnesses of the complainant who arc present 

>n support of the com¬ 
plaint. A joinplainant is entitled to have an 

oppor unity of es abJishmg the truth of hisallega- 
tions by haying the evidence of his witnesses tested 
by the Magistrate. C Purosattam v. Ram Das, 26 Cr 

It. J. obl 

I8t0), 83. U,t~Charge, form of—Rioting— 

Common object, specification of~Enforcementof 
rxfjht-ProseciiUon, duty of-Trial by Jury- Charge 

to charge on vital points- 

An accused is entitled to know with certainty and 
accuracy the exact value of the charge brought against 
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him, for unless he has this knowledge he may be 
seriously prejudiced iu his defence. In framing 
charges it is always a sound rule for the Court to 
adhere to the language of the Statute as far as pos¬ 
sible. A departure from the words of the Statute 
benefits nobody and only introduces complications in 
many instances. 

In a charge of rioting, the common object of which 
is to enforce a right, or a supposed right, it is neces¬ 
sary for the prosecution only to show that the accused 
was not in actual possession at the time of the occur¬ 
rence. 

In a trial by Jury omissions on vital points in 
the Judge's charge to the Jury may amount to such 
misdirection as to vitiate the trial. 

Where the Judge's direction as to the probabilities 
has the effect of putting the probabilities in favour 
of the prosecution too strongly before the Jury and 
upon a mere assumption of the facts which tlie Jury 
are not asked to find for themselves, it amounts to a 
misdirection which vitiate.s the trial. C Chhakaui 
Shaikh v. Kmpfror, 2o Cr. L. J. 5o7 711 

-SS. 222 (2), 303 0)—Penal Code 

XLV of WaO), s. /,0S~ Criminal breach of trust, 
ci>nviction for— Finding as to misappropr'intion of 
definite, sum, whether necessary - Verdict not simple 
one of guilty or not guilty- -Judge, duty of. 

The offence of criminal breach of trust involves 
entrustinent or dominion over property and dishonest 
misappropriation, conversion, use or disposal thereof. 
It is not possible to find these elements unless one 
can form a conception as to what that property is. 
There must, therefore, be a definite finding of a 
certain definite sum traced to the accused in order 
to form the basis of his conviction. 

In a case of criminal breach of trust in respect of 
& sum of over seven thousand rupees, the Jury re¬ 
turned a unanimous verdict of guilty but recom¬ 
mended the lightest punishment consistent with 
justice as in their opinion the amount misappropriat¬ 
ed by the accused was much less than the amount 
stated in the charge. As to the amount embezzled 
they were not unanimous and they said they were not 
able to ascertain it definitely, but the majority of 
them were of opinion that it might be a thousand 
rupees or so out of the amount mentioned in the 
charge. The Judge agreed in the verdict. He, 
however, was of opinion that the amount em- 
bezsled was not a thousand rupees or so but nearly 
rupees five thousand. He accepted the verdict and 
convicting the accused under s. 408, Penal Code, 
sentenced him to undergo rigorous imprisonment 
for three years. On appeal: 

Held, (1) that the verdict returned by the Jury was 
not a simple verdict of guilty or not guilty on the 
whole matter covered by the charge but a special or 
qualified verdict, to ascertain the exact scope and 
import of which it was the duty of the Judge to ask 
the Jury such questions as were necessary ; 

(2) that the Judge should have endeavoured to 
ascertain how the Jury arrived at the amount of 
‘‘about a thousand rupees or so” which in their opinion 
the accused was gmlty of having embezzled ; 

(3) that his omission to put questions to the Jury 
in this respect had deprived him of the opportunity 
of finding out whether the said amount or any part 
of 4t was included within the figure which he himself 
arrived at, so as to determine whether he really agreed 

the Terdiot or &ot \ 


Criminal Procedure Code— contd. 

(4) that it could not under the circumstances bo 
decided whether the verdict was a proper one or not, 
for it was not knoAvn upon wliat materials it was 
founded or what it really meant; 

(5) that, therefore, the conviction must be set aside, 
it being left open to the prosecution, should they eo 
desire, to jirocced afresh against the appellant in 
respect of such gross sum or specific item or both as 

lie maybe charged with, in accordance witli the provi¬ 
sions of the law. 

Tlie object of the amendment made by the in¬ 
troduction of aub-s. (2) to 8. 222. Cr. P. C., was not 
to amend the Penal Code, but merely to get rid of 
a technical difficulty in framings formal document, 
viz., tlie charge. It was not intended either to tliroAv 
the onus on the accused by bringing n charge against 
liim of a deficiency in his accounts or to do away 
witli the necessity of jiroving the elements of the 
offence as laid down in the Penal Ctxle. 

Under s. .mi (1), Ur, P. 0.. the Judge is always 
entitled to ask the Jury such questions as are neces¬ 
sary to .ascertain wliat their verdict is. C Khirodb 
Kumau MrKKaji v. Kmfekou, 29 C. W. N. 51; 40 C L. 
J. 555; (1925> A. 1. H. (C.) 260; 26 Ur. L. J. 532 372 

-S3. 233, 235, 23S-Penal Code (Act XLV 

of ISW), s. 11.—Charges of murder, ar’san and 
conspiracy- -Joint trial of several acewsed—Pre¬ 
judice to accused ~ FmbaiTassment to Jnry—H^" 
trial. 

The accused were charged at one trial with the 
offences of conspiracy to murder, murder and areon, 
in that they were alleged to have set fire to a house, 
barred the doors, burnt most of the inmates and 
killed such as tried to ese.ape. It appeared that there 
was really no foundation for the charges of murder 
and arson ns regards moit of the accused acc^U' 
ing to the facts alleged by the prosecution. The 
Jurj’, however, foimd all the accused guilty on all 
the charges: 

Held, that since a multitude of charges not having 
any proper foundation and obscuring tlie case whi^ 
the accused had to meet were put forward, the 
accused were prejudiced in their defence and the 
Jury misled and confused, and that, therefore, the 
accused should be re-tried. , 

Per Walmsley, J .—The charges should be framed 
in such a way as to render it beyond doubt that 
there was neither prejudice to the accused nor em¬ 
barrassment to the Jury. 

Per Mukerji, J .—The provisions of s. 233 of the 
Ur. P. C. are mandatory. 

The provisions of ss. 235 and 239, Cr. P. C., W* 
merely enabling ones and if there is a risk of 
ban'assing the defence by a joinder of charges such 
joinder should not be resorted to. . . 

Where a conspirator is present at the commiam<® 
of the offence, he may, under the provisions of a- 
Penal Code, be deemed to have committed t^ 
offence, but if that is the way in which the ®o®u8W 
are all to be made responsible for the offences, th^ 
should be specifically charged with such offen^ 
as read with the provisions of s. 114, 

C Aliuuddix Nasksr V. Empbrob, 26 Cr. L. J. 467 ; 

C. W. N. 17.3; 40 C. L. J. 541; (1925) A. I. K. 

52 C. 253 237 

- 93.236, 237,238. See Penal Coo*. WJJ 

ss. 109,147.149, 150, 188, 304 

-s, 238, Sec Cb. P, C.^ 1898, 
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- S. 239—Pena? Code (Act XLV of lS(iO), 

as. llfS, 201, 30^— Rioting and culpable homicide — 
Caxtsing disappearance of dead hodij—Joint trial, 
whether legal. 

Where a riot results in the death of a person, and 
thereafter one of tlie rioters takes away the dead 
body and causes its disappearance, a joint trial of 
that rioter for an offence under s 201. Penal Code, 
along with a trial of all the rioters for offences under 
88. 148 and 304 of the Code is illegal, as the offence 
under 8. 201 cannot be said to have been committed 
in the same transaction in which the other offences 
were committed. C Surendra Lal Das v. Emperor, 
40 C. L. J. 359; (1925, A. I. R. (0.) 413; 26 Cr. L. J. 
467 147 

- 8. 250— Case instituted upon mformation 

to Police — Compeyisation, order for, xrhethcr can 
be made—Order directing compensation, whether 
exempts complahiaxit from criminal liability. 
Under s. 250 of the Cr. P. C. compensation can be 
awarded in a case instituted upon information given 
to a Police Officer. 

A complainant does not escape liability for pro¬ 
secution under s. 211 of the Penal Code by reason 
of an order directing payment of compensation having 
been passed against him under s. 250 of the Cr. P. C. 
O Hafiz Khas* v Emperor. 10 O. & A. L. R. 1189; 
1 O. W. N. 878; 26 Cr. L. J. 527 367 

- S. 250 (3) —Order of compensation — 

Appeal, when competent. 

Section 250 (3), Cr. P. C., means that whenever a 
complainant or informant has been ordered under 
sub-s. (2) to pay compensation exceeding lifty rupees, 
the right of appeal is given, whether compensation 
has been awar led only to one accused or has to be 
distributed amongst a number of accused in sums 
not exceeding Rs. 50. B Augustin Manwal r. Dumixo 
Pascol, 26 Bom. L. R. 1243; (1925) A. I. R. (B.) 129; 
26 Cr. L. J. 480; 49 B. 440 160 

- SS. 250, 637 —Order of compensation when 

should be made—Defect, whether curable. 

An order directing the complainant to show cause 
Whv he should not pay compensation to the accused 
under s. 250 of the Cr P. C. should be made at the 
same time as the order discharging the accused. The 
failure to do so is not a defect curable by s. 537 of 
the Code. C Suresh Chandra Gupta v. Ardul 
Jabbar, 29 C. W. N. 127; (1925) A. I. R. (C.) 264; 26 
Cr. L. J. 449 129 

- 8S. 263 (h), 537- Non-appealable case — 

Omission to record reasons for finding — Defect, 
Vihether fatal. 

Where in a non-appealable case there is clear 
evidence to justify the conviction, the omission on 
the part of the Court to comply with the provisions 
of cl. {k) of 8. 263. Cr. P. C.. merely amounts to an 
irregularity which can be cured under s. 53/ of the 
Code. B Namdeo Lakman v. Emperor. 26 Bom. L. 
li . 1236; (1925) A. I. R. (B.) 138; 26 Cr. L. J. ^^66 

-_S8. 266, A-IBSeasions trial by Judicial 

Commissioner — Appeal, whether lies. . 

An appeal lies from the decision of a of 

the -Court of the Judicial Commissioner of bindh, 
holding a Sessions trial where the Judge has accepted 
the finding of the Jury. For the purposes of appeal 
such trial continues to be a trial by a bessions 
pourt notwithstanding the amendment of s. -to of 
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the Cr. P. C. S Khudabux v. Emperor, 26 C'r. L. J. 562 

706 

-SS. 275, 446—Acci/.sc(/, claim of. to he tried 

by Jury — Magistrate, duty of — Xation- 
(ility of accu.fcd. 

Wlicn an aecus(*(l person olfiiin.s tiuif he sl)oiil«l Ije 
ti’ied under Ch. XXXIIl of Ihe Cr. P. (\, ttie dut}' 
of the Magistrate in<iuiring into or trying tlie ease 
is to satisfy liiinself that tlie complainant and tlie 
accused person are respectively European and Indian 
British subjects, or rice rersu and tliat in view of 
such status of the aconeed and the complainant res¬ 
pectively it is expedient in the intore.sts of just ice 
that the case should be triexl under the jirovisions of 
tliat Chapter. 

When the ifagistrate is so satisfied the trial must 
take place under the provisions of .s. -146 of the Code 
i.e., the accused must be tried by a Juiy. the inajoi ity 
of whom shall if the accused so requires, be of the 
category within which tlie accused liim.self conics. 

But when the trial before the Court of ^e.^sion 
would in the ordinary course be with tin- aid of 
Assessors, the accused has the right under the proviso 
to s. 44C of the Code to be tried witli the aid of 
Assessors, all of wliom shall be J^luropeans or 
Americans or Indians according to the category witliin 
which the accused comes. 

By "ordinary course", in s. -t i() of the Cr. P. 0., 
is meant the course wliich would be followed in the 
absence of a claim by the accused to be? dealt with 
under the provisions of Ch. XXXllI of the Code, or 
in the absence of a notification by the Local Govern¬ 
ment under tlie provisions of s. 269 of the (Jodc. L 
Brav i'. Emperor, 5 L. 515; (1025) A. I. R. (L.) 236; 
26Cr. L. J. 540 380 


- S. 288—Previous statements of witnesses, 

whether admissible—Value for purposes of coatic- 
fjon. 

Previous statements of witnesses made before tho 
Committing Magistrate are adrnis.eiblo in evidence, 
and if the High Court is satisfied that they are true 
while the statements made subsequently before the 
Sessions Judge are false, it is open to the Court to 
rely upon the previous statements for the purpose of 
upholding the conviction. A Ti lli r. Emperor, 22 
A. L. J. 1075; L R.6A. 33 Cr.; (1925) A. 1. R. (A.) 185; 
26 Cr. L. J. 450; 47 A. 276 130 

-S. 297— Charge to Jut'y--Demeanour of 

witnesses, statement as to — Misdirection. 

The mere fact that a Sessions Judge states to the 
Jury his impression of the demeanour of some of the 
witnesses, does not amount to a misdirection, as the 
witnesses having appeared before the Jury, it is for tlie 
latter to judge wliether the demeanour of the wit¬ 
nesses was sucJi as to discredit in any way the evi¬ 
dence which they had given. C Shamlal f^ji.vun v. 
Empepor, 26 Cr. L. J. 572 716 

- 88. 298, 299—^ui/ience Act (I of 1S7J), 

8s. 2!t. 25—Trial by Jury—Judge and Jury, func~ 
lions of—Confession, voluntary nature of—Mis¬ 
direction—Inadmissible evidence, admission of, 
efect of—Confessional atatement made to Police 
Oj^cer, admissibility of. 

Under s. 298 (1) (a) of the Cr. P. C. it is the duty of 
the Judge in a trial by Jury to decide on the adniis- 
sibility of the evidence, and he must digeharge this 
duty irrespective of the question whether objection 
has or has not been taken to the evidence by the 
parties themselves. In the case of a cunfession h« 


1090 


INDIAN CASES. 


[1935 


Criminal Procedure Code—contJ. 

must decide whetlier the confession is admissible in 
evitlence or not, that i.-> to say, he must ccnsirier whe¬ 
ther It lias been duly recoru-. a and whether it is free 
from the iutirmilies u.eiiti^n^d m s. 21 of llie 
denee Act. in dealing witli the c.uestion of its ad- 
misfcibilily he has lo whether it Is volui;- 

tarv or not. , , . , 

Under s. 2'..9 of the Cr. P. C. the Jury must weigh 
and value the evidence admitted by the Judge and in 
order to do so they also must themselves go into tlie 
qu-stion as to whether u confession admitted in evi¬ 
dence was made voluntarily, for a free and volimtaiy 
statement is some guarantee of its truth. 

it is therefore, the duly of the Judge to place 
before the Jurv the facts and circumstances, pro and 
con with regard to the question whether a confession 
was voluntary or not and to ask them lo form their 
own conclusions as to the character of the confession. 
AVhere the consideration of the question as to whe¬ 
ther a confession is voluntary or not is taken away 
entirely from the Jury.it amounts to a serious omis¬ 
sion Bufticient to vitiate the verdict of the Jury. 

Where evidence of bad character of the accused s 
complicity in other crimes, confessional statements 
made to the Police and hearsay evidence are admitted, 
it must be assumed that such admission has prejudic¬ 
ed the accused, and in such a case the trial must he 
set aside. A verdict based on such inadmissible evi¬ 
dence cannot be upheld. ^ 

In a trial in respect of an offence under s. oOo of 
the Penal Code the Investigating Police Ollicer was 
allowed lo depose that one of the accused pointed out 
to him the route tarcen by him and his comrades in 
going to the place where the alleged dacoily was 
committed and also the place where they di^•ided 
the booty and where they had first met: 

Held, that these were confessional statements and 
having* been made to a Police Officer were inadmis¬ 
sible in evidence. 

Where in his charge to the Juiy in a case under 
s. 395 of the Penal Code the Judge failed to give 
any direction to the Jury with regard to the fact that 
there was opportunity of recognition and that none 
of the accused were recognised at the lime of occur- 
rcnco* 

Held, that the omission was of vital importance 
and that the non-direction amounted in law to posi¬ 
tive misdirection which vitiated the trial. C Sheikh 
Abdul v . Embkror, 26 Cr. L. J. 606 830 

- (as amended by Act XVIU of 1923) 

SS. 337 (2A), 347, retrospective, operation of— 
THaL wild approver-^Committal to i^essions—Proce¬ 
dure. 

A case under s. 401 of the Penal Code, in which 
there was an approver, was being tneu by a Alat'is- 
trale wiin poweis under s. of the Cr. P. C. After evi¬ 
dence iiaa been recorded ana argmueuls w*ere heard 
but before judgment was pronounced, the amended 
Cr. P. C. ot 1UJ3 came into force. 'Ihe Magisti-ate 
nevertheless pronounced judgment in the case- 
Held, that navmg regard to the provisions olf s 337 
( 2 aj and 3-ii of tne code, the juriaoiction of the 
Magistrate to try tne casenad been expressly taken 
away, and he was bound to commit tne accused lor 
trial ueiore me Court of session. L dincN oaaH v 
Euvbrob, Or, L., j. 049; (iy25) A. 1. K. 378 

--8. 339 (l)~Pros€ct<tioTi of approver^ 

(i;fieate 0 /Pu9he Pmccutor, 7i«ce5«i{y y/. 
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It is illegal to institute proceedings against an 
approver for theoiieiice in resj-ect ol which pardon 
was tenoeied lo him without the certificate of the 
Public Prostcutor. 6 KiiPLROR r. Maria 15as^vppa, 26 
Bum. L. K. A. 1. K. (b.) 135; 26 Cr. L. 

J. 109 149 

- SS. 340, 540— of accused person to 

be rep)cscjited by Pleader and to cross-examine 
p}'o.-iccu(i<>n witnesses—Duty of Magistrate—-Proce¬ 
dure—Witness called by Court—Cross-examination, 
right of. 

Where a witness is called under s. 540 of the Or. 
P. C., Iioth sides have a right to cross-examine that 
witness freely. It is entirely wrong to describe as 
cru.=s-c.\aniii:ation that which consists of certain 
questions being suggested by the defence to the Court 
and those questions being put by the Court. 

'I’he spirit of the law requires that if an accused 
lit rsun wishes to be represented by a Pleader he 
should be given an opportunity of being so represented 
ami should also ha\e an opportunity of cross-ex¬ 
amining the witnesses for the prosecution 

Wiicrc at the commencement of a trial the accused 
desires to be given an opportunity to engage a 
Pleader and there bus not already been a sufficiently 
lung periud given to him for this purpose, the Magi^ 
traie may proceed up to the end of recording his 
evidence of the prosecution witnesses and from 
that stage he should allow an adjournment in order 
to enable the accused to appoint a Pleader and that 
a<ljournmeui must be long enough to enable the 
Pleader to get proper instructions and to prepare 
liiinself for cross-examination. A Pita v. Empbbor, 
L. K. li A. 17 Cr.; 26 Cr. L. J. 575; (1925) A. I. R 
(A J 2e5; 17 A. 147 719 

-s, 342-fividgnce Act (I of J87S), s. HB- 

'"Accused," meaning of — Accomplice, when compe¬ 
tent witness. ^ , • a 

An accused person when not being jointly tried 
is-ith ft co-accueed is a competent witness for or 

against him. ^ xi /» 

The “accused’' in cl 4 of s. 342 of the Cr. P. U. 
means the accused then under trial and under exa¬ 
mination by the Court. 

Section lib of the Evidence Act makes no diatmi> 
tion between witnesses called for the prosecution and 

those called for the defence. R Joseph v. Empebce 
3 Lur. L. J. 265; (1925) A. I. R. (K.) 122; 26 Cr. L. J. 
492; 3 R. 11 ^ . *36 

- S. 342 —Examination of accused, mode oj— 

Duty of Court—Criminal trial. 

Per Miikerji, ./.— Section 342 of the Cr. P. C. »» 
the benefit of the accused, the provisions embodiw 
in the section being meant to enable the accused to 
explain the circumstances appearing against him m 
the prosecution evidence. Ihe section is not, howevCT, 
intended merely for the benefit of the accused. It is 
a part of a system for enabling the Court to dis¬ 
cover the truth and it may happen that the explana¬ 
tion of the accused or his failure to explain is 
most incriminating circumstance against 1^°*' 
result of the examination may benefit the accused tf 
a satisfactory explanation is offered by him; it may, 
however, be injurious to him if no explanation, 
false or unsatisfactory explanation, is given. The 
Court should, therefore, not only have the power to 
point out to the accused the circumstances appearing 
in the evidence which require explanation but it must 
exercise that power in such a way that the acc«s«« 
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may know what points in the oinnion of the Court 
require explanation, failure or refusal to give which 
will entitle the Court to draw an inferenco against the 
accused. 

The word “generally,” in s. 342 of tlie Cr. P. C. 
does not limit the nature of the questioning to one or 
more questions of a general nature relating to tlie 
case, but it msans that the questions should relate to 
the whole case generally, and should not be limited 
to any particular part or parts of it. 

In examining an accused person under s. 342 of the 
Cr. P. C. the Court should always frame, queslion.s 
dealing with such salient points in a case as in its 
opinion call for explanation. Every precaution 
should, however, be taken not to entrap the accused 
to make incriminating answers, and all questions in 
the nature of cross-examination sliould be avoided. 

The incompotency of a Tribunal in administering 
the law or the difficulty in administering it is no 
ground for whittling down its provisions. 

Per iVeiuijoK/d, ./.--What is necessary under s. 312 
of the Cr. P. C. is that the accused should lie brought 
face to face solemnly with an o()porlunity given to 
him to make a statement from his place in tlu; 
dock in order that the Court may have the advantage 
of hearing his defence, if he is willing to make one 
with his own lips. A formal (luestion in general 
terms which gives the accu.sed an opportunity of 
making a statement of his defence witli hi.sown lips, 
for instance, the question “Wliat is your defence''y. is 
a sufheient compliance with the mandatoiy provisons 
of s. 312, since it enables the accused to explain any 
circumstances appearing in the evidence against him. 

It is neither necessary nor desirable that then; 
should be any detailed (piestioning of the accused 
under this section. The i)oint at which tlie Court 
is bound to question the accused is after the witnes¬ 
ses for the prosecution have been cross-examined. 
From that cross-examination it will usually appear to 
tlie accused what are the circumstances appearing • in 
the evidence which require explanation. If this is 
apparent, it is not necessary for tlie Court to tell the 
accused what those circumstances are. 

In the Court of the Committing Magistrate llio 
accused was asked “ what is your defence ?" He 
replied, “ I am innocent. What 1 have to say, I shall 
say in the Sessions Court.” In the Court of Session 
this statement was read out to him and he was then 
asked “ Do you wish to say anything more?” He 
then made a statement from wliich it appeared 
that he was not altogether ignorant of some of the 
salient points appearing in tlie evidence against him: 

Held, {Per Mukerji, >f.) ihnt the examination of the 
accused was perfunctory and was not a sufficient 
compliance with the provisions of s. 342 of the Cr. T. C. 

(Per Curiam):-^That, however, the object of the 
provisions contained in s. 312of the Cr. P. C. having 
oeen attiained tlie trial was not vitiated. C I*].Mi*KaoR 
V. Alimaddin Naskar, 29 C. W. N. 231: 41 C. L. 3. 101; 
(1925) A. I. R. rC.) 361; 26 Cr. L. J. 631; 52 C. 522 
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- 8. 342 —Sessions trial—Exanunation of 

accused, method of. 

The proper method of applying s. 342 of the Cr. P. 
C. is to bring to the attention of the accused 
specific matters which appear in the evidence against 
him. Merely questioning him generally as to whether 
he has anything to say or anything to add to what he 
said before the Committing Magistrate is not a 
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satUfactory metiiud of applying the section. C .'?iiA.\r- 
r. K.mi-eror, 20 Cr. I>. .1. .572 716 

-S. 342 Summon.-i C(is<‘— Exnmi-iation •./ 

noca.,•«-’(/, lolictln'i' ncccsMry—-Failure, to c.ra>nii)-: 
urCKsvd- -I'reju lice. 

Where an accusvvl p-rson in a .suinmon.s ease i.s pre- 
judic ;d by the failure of the .\1 igi.-;trate to e.xaniine him 
at the conclusion of the prosecution case, tlie trial is 
liable to beset aside and a fresh trial ordc-red. 

Quicre :— Whether an examination of the accused 
under s. 342 of the Ci. P. is necessary in siiininons 
ea.s?s. O Emi’Euor c. Sheopal, 10 O. A A. L. R. I.ISI- 
1 (). W. X. 833; 26 Cr. L. .1. G5.3 943 

-S. 347—U arrant case. Inal <</' Charge 

framed —Co»jai</»ifOit to Sessions for portion ol' 
cha rye — I * race dnrr. 

.'8'etion 317 of tlie (Jr, P. (’, authni'i.-»os a 
Magistrate at any stage of the trial of a wairnni 
ease to commit th- accused foi- trial In the C'>uri 
of Sc.-sioii instead of completing the trial liim- 
s»df. 'I’he new eharge wliieh is then drawn iiji liy 
the .M.agistrate lias the effeet of cancelling any fire- 
vious (dnirge franie<l by him Init this is .s«> only witli 
res|ieet to tlie .'^ui>ie(•t-Inalter of the new’ eliai’gc. 
So far a.s this subjeel-matter is eoneerned the jne- 
viou.s jiroceedings before llu* Magistrate' must be 
rc-garded as jn'oeeedings in an eii<[niry preliminaiy to 
commilinent but tliis alteration of the cliaraeter of 
the enquiry doe.s not extend to any matter which is 
not the subieet of the new charge. 

Where a Magistrate after having taken c*.>gnizam .'0 
of a waiTanl ease finds that tlie aeeu.sc'd ongiit to 
be eommilled to the Court of Session in ii'spect of 
a portion of the sniiject-matter of llu; chargi', but 
that he Inis not committed a jiart of the otToncc! with 
which he has been eliargcd, liis duty i.s to eommit 
the accused for trial in respect of the subject-tiiaKor 
of the former jxirtion of tlie oliargi* and to accpiit 
liiiii so far as the latter iiortioii of the ch.-irge is 
ctincerned. 

St'clioii 317 of the Cr. P. C. docs not em))o\Vi‘r a 
Miigi.stratc to discharge an accused against whom a 
charge has been framed. It is only in respect of 
the offence for which the accused is to be committed 
to the Court of Ses.sion that the proceedings aro 
taken out of Cli. XXI of the Code and the other 
proceedings of the Magistrate continue to be governed 
liy the ])roviHions of that Chajiter. O Hish.\.\(hiiaii 
Nath p. Emperor, 10 O. & A. L. U. 1210; 1 O. W. N. 
705; 26 Cr. L. J.52() 3 6 0 

- S. 350 —Transfer of Magistrate—Trial de 

novo-Transfer of ca.se to tratisfcrred Magistrate, 
effect of -Procedure. 

When on the transfer of a Jfagistrate to anotlier 
station, a criminal ca.se pending before liim is taken u[> 
by anotlier Magistrate and the trial i.s started de novo, 
the proceedings which had already taken place before 
the Magistrate who has been transferred are wiped 
out, unci such Magistrate has no jurisdiction, on tlie. 
case, being transferred to him again by the District, 
Magistrate, to proceed with the trial from the point 
where he had left it. M Sardar Khan i-. Attaella, 
20 L. W. 847; 17 M. L. J. 926; (PJ25t A. I. R. (M.) 174; 
26 Cr. L. J. 510 254 

- 8. 350 (a) —De novo trial — Accused, right 

of, to re-examine some ivitnesscs only — Procedure. 
Under proviso (a) to s. 350, Cr. P. C., the right 
given to an accused person is the right of demanding 
that the prosecution witnesses or any of them be re* 
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suniiiionfd and re-heard, and it rests on the accused 
to s:iy niio shall be re-suinmoned and re-heard. The 
coinplaiiiant, liowever, has no sucli right, and when the 
accused is exercising liis right under the proviso in 
regard to some witnesses only, the complainant can¬ 
not claim a dc novo trial from the beginning. It is 
op: II to the accused at any time to say that he does 
not wish certain witnesses to be re-summoned and 
re-lieird. even though previously he had asked for 
them to be re-suminoned and re-heard. M V'adioala- 
In re, 20 L. W. 016; (1925> A. I. R. (M.) 317; 
26Cr. L. J.526 366 


-S. 362 — Trial before Presidency Magistrate 

•lixnrcl of evidence, when necessary. 

I nder s. 332 of the Cr. P. C . it is the duty of the 
Ibesideney .Magistrate to keep a record of the evidence 
in a case in which the sentence indicted upon the 
accused exceeds six months. 

Even in cases falling under sub-s. (4) of a. 362, Cr. 
P, C., the discretion which is allowed to a Presidency 
iSIagistrate not to record any evidence should be exer¬ 
cised reasonably. B Mohamkd Koshan v. Emperor, 
‘26 Bom. L. K. 1232; (1025) A. I. R. 'B.) 147; 26 Cr. L. 
J. 4 j1 134 

7 SS, 369, 439— Review—High Court, power 
'•f. to review order—Order enhancing sentence, in ab~ 
Hence of accused, validity of. 

The High Court has no jurisdiction to review or 
revise its own orders in criminal matters. 

An order of enhancement of sentence passed without 
opportxmity being given to the accused of being heard 
eitlier personally or by Pleader, is null and void ab 
initu), as being without jurisdiction, and does not bar 
the Court from dealing with the matter a second time. 
O Paras Ram i\ Emperor, 10 O. & A. L. R. 1328; 1 O. 
\V. N.8Jl;:i6Cr. L. J.543 383 


SS. 415A, 562 —Order of release on probation 
0 / good conduct-Appzal, whether lies—Xon-appeal- 
able sentence—Convicts, when can appeal. 

All appeal lies on behalf of a convicted person 
against whom an order, under s. 562 (1) of the Cr. P. 
C., has been passed. 

By operation of s. 415A of the Cr. P. 0.. a right of 
appeal is also conferred on those who are jointly 
tried with a person against whom an order under 
s. 5 j 2 (1), Cr. P. 0., has been passed, and having 
been convicted, are given non-appealable sentences. 
C Bauauur Molla V. Emperor', 2y C. \V. N. 151- 41 C 
L. J. 45; (1925) A. I. R. (C.) 329; 2ti Cr. L. J. 455; 
52 C. 463 135 

- SS. 435, 439— Revision, application for, 

disposal of—Fresh application, whether barred. 
Ordinarily a Judge disposing of a revision petition 
filed by a convictea person or his Pleader against the 
propriety of hia conviction cannot be said to be ad¬ 
judicating on the question of enhancing the sentence 
A Court exercising its revisional powers upon a 
revision petition orUinarily deals with the points 
raised in. the petition and has no occasion to travel 
outside them and consider the whole case upon its 
merits as the Court that tries the accused and the 
Court that hears the appeal, if any, does. It might 
be othenvise, in a revision case taken un bv the 
Court suo motu. ^ 

The only limitation to the exercise of the riaht 
to apply for revision is that an application for 
rjvision ca^ot be made both to the Bessiona JudM 

Magistrate, also that a 
pautionar is m praskioe required to state aU hia 
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grounds for revision in a single petition. With 
these exceptions there is nothing in the Cr. P. C. to 
make the disposal of one criminal revision case a bar to 
the disposal of another revision case arising out of 
the same original trial. It is only when there has 
been an actual adjudication upon a particular point, 
such as the jurisdiction of the lower Court to try 
the accused or the adequacy of the sentence, that the 
High Court will not review its own decision. 

Whei-e, therefore, the High Court has once dismies- 
ed a revision petition filed by a ocmvict against the 
propriety of his conviction, it still has jurisdiction ,to 
consider another application made by the complain¬ 
ant or the Crown to enhance the sentence passed 
upon the convict. 

Per Wallace, J.—No Court can reasonably accept 
the principle that once it has passed any sort of order 
in a criminal revision it is precluded from entertain¬ 
ing any further revision petition or reference in the 
same case, or even from proceeding suo motu. When a 
Court has refused to allow as adequate certain 
reasons put fonvard by a party for interference in revi¬ 
sion it cannot be said to have endorsed the correctness, 
legality and propriety of the finding, sentence or 
order in revision beyond all further possibility of 
question. M Asif Sahib, Inre, 26 Cr. L. J. 583 7 27 

- S. 436 —Further €n<ruiry, when to be ordered. 

Where the whole evidence has been heard by a 
Magistrate hearing the case and has been disbelieved, 
a revising authority would not lightly interfere with 
the order of the Magistrate. 

The provision! of s. 436 of the Cr. P. C. are meant to 
apply to cases where there has been some misinter¬ 
pretation of the law or principle of law, or there has 
otherwise been miscarriage of justice. The mere 
fact that on the evidence a revising authority comes 
to a different conclusion from that arrived at bv the 
Court that heard the evidence does not justiiy an 
order for further enquiry. A Zabar Sinoh v. RaM 
Sarup. L. R. 6 A. 47 Cr.; 20 Cr. L. J. 582 726 

-s. 438— Reference, when to be made—Adhiar, 

whether labourer or tenant. 

A reference to the High Court in a criminal mattei* 
can only be made in respect of an error on a point 
of law. 

An adhiar may be a mere labourer or he may be 
a tenant, and the question whether he is a mere 
labourer or a tenant must depend on the facts of 
each case. C Emperor y. Asimullah, 26 Or. L. J. 651 

939 

- S. ^39—Conviction, setting aside of—Aecueed 

previous convict — Sentence, adequacy of. 

_The High Court will not set side a conviction and 
direct a re-triai merely because after the conclusion 
of the case the Crown has discovered that the accused 
is a previous convict and the sentence passed upon 
him is not adequate. A Emperor v. Ham Din, L. B« 

6 A. 16 Cr.; 26 Cr. L. J. 654; (1925; A. 1- R. (A.) 292 

942 

- 439 —Magistrate oemsulting Appellate 

Magistrate—I regularity—Proceedings, whether can 
be quashed—High Court, power of. 

It is extremely irregular for a Magistrate to con¬ 
sult and take the advice of an Appellate Magistrate 
in regard to proceedings pending before himsclfi 
The High Court will not, however, quash the pro¬ 
ceedings on revision on that ground alone during 
the pendency of the trial before the Magisirete 

although it baa power do so at asy stage or • pi^ 


Vol. 85J 

Criminal Procedure Code— contd. 

per casip being made out. M Sami Goun’dan, In re 20 
L- (1925) A. I. R. (M ) 315; 26 Cr. L. J. 421 

_ 37 

~-S. 439~0rdcr of acquittal—Revision—Uiqh 

Court, powers of. 

The High Court can no doubt revise orders of 
acquittal, but the power of reversing acquittals is one 
that will only be used sparingly and when the in¬ 
terests of public justice demand. 

It is in very exceptional cases that acquittals are 
Bet aside in revision on the application of private 
persons. R Khkm Chakd v. Lalu, 3 Bur. L. J. .•{23- 
(192o) A. I. R. (R.) 193; 26 Cr. L. J. 511 255 

-S. 439— Question of fact—Revision. 

A Magistrate trying a case is entitled to his opinion 
on facts and his order is not liable to be set aside 
in revision merely because he has not acted accord¬ 
ing to a superior Court with “fair mindedness and 
breadth of vision". O Hafiz Khan* v. Emperor 10 O 
A A. L. R. 1189; 1 O. W. N. 878; *26 Cr. L. J. 527 367 

-S. 439— Revision—High Court, power of, 

to quash proceed infirs. 

Where it appears to the High Court that the con- 
tmuance of certain proceedings before a Subordinate 
Court would mean an abuse of the processes of the 
Court it is the duty of the High Court to interfere 
and to quash the proceedings. C Harandra Nath Das 
v.JoTiSH Chandra Dutt, 10 C. L. J. 283; (192.5) A I R 
(C.) 100; 26 Cr. L. J. 545; 52 C. 188 641 

- SS. 439, 562 (l-A)—Penal Code (Act XLV 

of 1860), s. 279, conviction under, by Magistrate of 
Second Class--Magistrate, jurisdiction of, to I'clease 
accused after admonition—Revision—High Court, 
interference by. 

The proviso to sub-s. (1) of s. 562 of the Cr. P. C. 
must be read as a part of the sub-section. It is super¬ 
seded as regards the effect of aub-s. G-A) by the 
words “the Court before whom he is so convicted," 
in the aforesaid sub-section, and cannot be used so 
as to control those words. A Magistrate of the Second 
Class, therefore, has jurisdiction to pass an order of 
release of an accused person convicted by him under 
s. 279 of the Penal Code after due admonition, under 
8 . 562 il-A) of the Cr. P. C. 

The High Court will not in revision interfere with 
an order passed by a Magistrate under s. 562 (1-A) 
of the Cr. P. O., unless the order is clearly mistaken 
or injudicious or amounts to a failure of justice. A 
Murlidhar V. Mahroob Khan, 26 Cr. L. J. 624; 47 A. 353 

848 

—8. 440—Partiea, whether entitled to be heard. 
Under s. 440 of the Cr. P. C. no party has any 
right to be heard either personally or by Pleader 
before any Court while exercising its powers of revi¬ 
sion. O Hafiz Khanv. Emperor, 10 O. A. L. R. 1189; 

1 O. W. N. 878: 26 Cr. L. J. .*^27 3 6 7 

—-8. 476. See Cr. P. C.. 1898, s. 195 (c) 244 

--8. 476— Perjury committed in judicial pro¬ 
ceeding—Order for prosecution, when can be made — 
Reasonable probability of convictioyi. ■ 

Where perjury is alleged to have l)een committed 
in the course of a judicial proceeding and is duly 
brought to tlio notice of the Court, the Court is 
JVatilled in taking action under s. 476 of the Cr. P. 
0 ., and’ order prosecution of the offender. 

It is not necessary that the Court should form its 
opinion a^s to the desirability of prosecuting the 
offender during the progress of the actual case. 

It is not fair to allow proceedings for perjury to 
take their course where the evidence is evenly balanced 
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and there is no reasonable probnbilitv of sc.-uiing 
a coiivictiom R Valab Das r, ilAi'N,; lu Thax, 2 

? rr t' ^ 

Aj wf. ij. J, oJo 3S2 

——- (^as amended by Act XVIII of 1923), 

-J to prosecute—Sanction under 

o d Procedure, legality of. 

A sanction to prosecute for peijurv granted ac- 

n tliQu ^ procedure prescribed' bv the Cr. P 
C. 1898 after its amendment in 1923, prescrihin- a 
different procedure, is illegal, .and no Court can t ike 
cognizance of iL B Jn rc (}afl'R D.vir Sahi n. 2G Bom 
L. H. 123o:(I92o A. I. R. B l.:i; ou p, j, pj,^ 

64 

isr,ih, 

f' ‘^'--Complaint dismissed by Bench of Magis¬ 
trates—Order by District Marjistrate directlnf/ 
5 ecut.on of complainant for perjury, Icyality ui- 
Perjury— Oath not administered, effect of 
A complaint was dismissed by a Bench of Honorarv 
Magistrates The District Magi.sfrale, to whom aii 
appeal would ordinarily lie from the oivlcr <;f the 
Bench took up the matter under .<?. 4 76.\ of the ('r 
1. C. and ordered tlie pro.secution of (he complainant 
under s. 193 of the Penal Code; 

Held that the District Magistnile had jurisdiction 
to make the order which he had passed although the 
original complaint was not heard by him. 

Even where no oath is administered to a witness 
in a judicial proceeding in a Court of Ju.stice tlie 
witness i.s bound to state the truth and if lie fails to 
do so he IS guilty of an offence under s. 19:{ of tlie 
Penal Code, A jMoti Ram r. Kmfrror. I,. R, f, a. 44 
Cr.; 26 Cr. L, J. 5C6 710 

S. 488 —Lnable to inaintniu ifseh' meaniii'i 
of—Maintenance for child—Child's ability to earn 
something, relevancy of—Reference to Hi.jh CiOirt • 
Refendng Court, duty of. 

The words “unable to maintain itself" in s. 188 of the 
Cr. P. C. mean “unable to earn a livelihood for 
itself,"—that is to say, n complete livelihood, sucJi as 
on adult person might earn, wdthout depending on any 
other person. 

In fixing the sum payable for maintaining a child 
it is not permissible in law to take into consideration 
the fact that the child is able to corn something to¬ 
wards its own support. 

In all cases where a reference is made to the High 
Court in proceedings for maintenance it is desirable 
that the Referring Court should itself hear both 
parties before making anv recommendation. R 
Baran Suanta V. iU Chan Tha Mat, 2 R. 6t<2' (192.5) A 
I. R. (R.) 197; 26 Cr. L. J. 535 375 

- S. 491 -Habeas corpus—Gtiardmn de jure, 

application by-Girl over 17 years of age - Consider¬ 
ations applicable—Welfare of minor- -Minor's pre¬ 
ference. 

On an application for habeas corpus in respect iff de¬ 
tention of a minor child against the guardian's wislit s, 
the jurisdiction of the Court is essentially u parental 
one and must be exercised for the benetil and welfare 
of the child, the word “welfare” being taken in its 
widest sense. The moral and religious ivelfare of 
the child as well as its physical well-being nlu^t iu* 
considered, with due regard to its lies of affeciion. 

The order of the Court inu.st be made with refer¬ 
ence to the position of the parent, that of the child 
and its happiQcss and all the circumaf^nee.') oT i);*. 
case. 
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If Aa infant capable of forming an intelligent 
opinion expresses its vie^vs, the Court is bound to 
take them into consideration. In weighing the ques¬ 
tion what is for tl)e benelit of the child, this will form 
an important element and the degree of the child's 
mental development must to a ceilain extent weigh 
with tlie .Judge in deciding how far its wishes shall 
be given elTcct to. In the same way, the age of the 
ehild is also an important factor. There is. however, 
no hard and fast rule that in the case of a girl over 
IGand a bov over 14, the Court has no option in the 
matter and'that thewishesof the infajit must he given 
offeet to. Such a rule is too artificial, and even if such a 
rule obtains in Kngland, there is no warrant for the 
extension of the doctrine to India where diiTereiit con¬ 
siderations may apply and different conditions do 
prevail. 

The mother of a minor girl between 17 and 18 
years of age applied for a writ of habeos corpus for 
Ihe production of the girl who was living with her 
step-sister and had consented to give herself in mar¬ 
riage to a relation to whom the mother objected. 
The girl's choice of her future husl)and was a free 
tjue and she expressed a decided preference to remain 
with the step-sister : 

Held, that tlie proper order to make in the case 
was to free the girl from all restraint and to set her 
at liberty to go wIk'VC she ehose. M Sauaswathi 
Ammal V. Duanakoti Ammal. 47 M. L. .T. Gil; (11)24)M. 
\V. K. 870; 20 L, W. 902; (1924) A. I. R. (M.) 873; 26 
(h-. L.J.G16 840 

-(as amended by Act XVIII of 1923), 

S. 49'7, scope of — Bail in non~bailable cases — 
Magistrate, powers of—High Court, discretion of. 
Section 41)7 of the Cr. V. C.. 1898, as amended in 
192.'^, tends to limit rather than enlarge the poAvers 
of Magistrates in granting bail in non-hailable cases. 

The High Court, hoAvover, is not limited witliin the 
bounds of s. 407, Cr. P. C., and has absolute discre¬ 
tion in the matter, but it is bound to follow the gen¬ 
eral laAv as a rnle, and not to depart from it. except 
under very special circumstances, especially so in the 
initial .stages of a case. R BocdvilLe v. KMPi;nou, 2 R . 
r)4G; (1925) A. I. U. (R.) 129; 2G Cr. L. J. 427 43 

-SS. 517, 520— 0?*der for disposal of exhibits 

-Court, power of—Question, whether can be sepa¬ 
rately considered. 

Section .517 of the Cr. P. C. docs not limit tho 
power of the Magistrate or .Tudge, Avho has omitted 
to pass an order for disposal of exliibits as part of 
his judgment convicting the accused, so as to deprive 
him of all poAver to subsequently pass orders for the 
disposal of the property. 

Similarly a Court of Appeal or Revision is not so 
limited. Section 520 of the Code expressly autho¬ 
rises the separate consideration, where necessary, of 
matters referred to in the section. R Ma Wet r. *Mo 
PoTaik, 3 Bur. L. J. 302; (1925) A. I. R. (R.) 183; 26 
Cr. L. J. 518 358 

-S. 526—Trans/cro/ cose—Pleader appearing 

in Court of his father. 

There is no rule against a Pleader appearing in 
the Court of his fatlxer, and the mere fact that the 
son of a Magistrate appears as a Pleader in a case 
before him, cannot be a gromid for transfer of the 
case from his Court. O PKAR,\y I..AL v. Puttan* 10 () 
& A. L. R. 784; 26 Cr. L. J. 440; (1925) A. I R (O) 

56 
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-s. 528 —Transfer of cast by Distnet Magis^ 

trateSuh-Divisional Magistrate, power of, to re¬ 
transfer ccLse—Use oi strong language by Court. 
Under s. .528 of the Cr. P. C. a Sub-Divisional 
Magi.«;trate has the power to withdraw a case pend¬ 
ing before a Subordinate Magistrate. But the section 
cannot be so read as to imply that after a District 
Magistrate has transferred a case from the file of one 
Magistrate to that of another, a Sub-Divisional Magis¬ 
trate, Avho is subordinate to the District Magistrate, 
has jurisdiction to nullify that order by ordering a 
fre.sh transfer of the case to his own file. 

The use of strong language by a Court is never 
calculated to satisfy the litigant public before it. An 
officer is sometimes bound to feel strongly on Parti¬ 
cular occasions but as soon as he expresses himself 
strongly he gWes himself away, and if he raises by 
his langAiage an apprehension in the mind of a par^ 
that he is prejudiced he has only himself to thank. 
A calm state of mind is absolutely essential for the 
disposal of all cases AA’hether civil or criminal. A 
Mi’hammai) Aktuu V. Kmperoh, 23 A. L. J. 133; L. R. 
G A. 57 Cr.; 2G Cr. l,..l. .538; (1925) A. I. R. (A.) 283; 
47 A. 288 378 

-S. 537. See Ck. P. C., 1898, s. 2G3 146 

—-s. 562. .SVe Cr. P. C., 1898. s. 415-A 135 

-S, 562 —Receiving stolen property, offence of 

—i’ccfioTi. whether applies. 

Section 5G2 of tlie Cr. P. C. cannot be applied in a 
rase under s. 411, Penal Code. Pat Kasib Shah r. 
Kmprror.(1923) A. I. R. (Pat.) 297; 1 Pat. L. R. 174 
Cr.; (1923) Pat. 237; 26 Cr. L. J. 419 35 

Criminal trial—Appeal to Privy Council^sptcial 
leave— Letters Patent (Cal), cl. Ifl. 

Points net properly raised at the trial are not 
points ^s’hirh, in ordinary circumstances, deserve much 
consideration as grriunds for special leave to the PriAry 
Council. 

Appeals in criminal matters under cl. 41 of the 
Letters Patent (Calcutta) should not be encouraged 
where no point of laAv has l)een raised by the Trial 
.ludge nor will an application for special leave to 
appeal as an alternative he granted as a matter of 
course. 

Obiter. —Clause 41 of the Letters Patent (Calcutta) is 
not apjilicable to a case Avhere any jwint or points of 
laAv have been reserved for the opinion of the High 
Court, by an authority outside the High Court; viz., 
by the Advocate-General of Bengal. P C Barendw 
Kumar Ghose r. Emperor. (1925) A. 1. R. (P. C.) 1; 29 
C. W. N. 181; 11925) M. W. N. 26; L. R. 6 A. (P. 0.) 
1; 26 P. L. R. 50; 27 Bom. L. R 148; 6 P. L. T. 169; 23 
A. L. J. 314; 41 C. L. J. 240; 48 M. L. J. 543; 1 O. w • 
N. 935; 3 Pat. L. R. 1 Cr.; 52 C. 197 (P. C.) ^7 

- Irregular Police investigation—Trial, wh^' 

ther roid— Charge against one person — O'fftnee aiw 
disclosed against another’- Stay of procetdingi-^p^ 
novo tnal — Charge of substantive offenet— Aott-^ 
ment, crmviction for—First Information Report, 
nature of. ^ , 

A trial is not necessarily void simply because it 
preceded by a Police investigation which has failed t® 
comply with Ch. V of the Cr. P. C. , 

A Magistrate avIio finds that there is a chance ol 
^tting a conviction against a person not charged, 
is not bound to stop the proceedings at any stage of 
Hie trial, arrest such person and start the original trial 
de noi’o. 
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Criminal trlal-concW. 

A man who is charged with a substantive offence 
and nothing else, can ahvays without framing a fur¬ 
ther charge be convicted of abetment of it. 

A First Information Kep..rt need not be made 
With the same precision and particularity as chai 
or a plaint in a civil suit. R Joskph r. K\n*FRoir.*5 
Bur. L. J. 2G5; (1925) A. I. R. ^R.) 122; 26 Cr. L. J. -I'i2 

n 236 

- Prosecution case found to he untmte— 

Acquittal—Procedure—Penal Code (.let XLV of 
1860), s$. 14r. UO. 

^Vhe^e in a riot case it is found that the case 
presented to the Court by the prosecution is delinitoly 
untrue it is not necessary for the accused to plead 
the right of private defence or to show that they 
have not exceeded the right of private defence. Oii 
the finding that the case for the pros:;cution is un¬ 
true the accused are entitled to an acquittal. Pat 
Hadhb Sahi V. I3.\iperoii. 2 F. L. R. 217 Cr.; (1925) A 
I. R. (Pat.) 175: 2G Cr. L. J. 617 935 

Custom— Land/ord and tcnant-Well sunk by tenant 
on land appurtenant to house--Landlord, whether 
can sue for demolition of well. 

A tenant is entitled to improve his hou.se in the 
a6adi. 

The sinking of a pucca well in a part of the land 
which is appurtenant to a tenant’s house docs not 
entitle the zemindar to sue for the demolition of the 
well. A Mahadbo Rai V. Jan’ Muha.m.uau, 23 A. L. J. 
231; (1925) A. I. R. (A.) 341 1 

- or personal law — Ili'jh caste Hindus — 

Presumption—Joski Hrahmanf f>aila Katau, 
Tahsil Garhsh'in'c'ir, Distrb't llnsh'arnir — Succes¬ 
sion—Daughters versus co/tjt-’c h. 

Tho initial pr'‘S'i n )‘i) i in •h'* C'S'oF hlch caste 
Hindus is that they arc governed bv their personal 
law. 

Joshi Brahmans of Mama Saila Kalan, Tahsil 
Garhshankar, Di.strict Hoshiarpur, are n(U governed 
by custom and among them daughters ai'enol e.xclud- 
ed by cx)llaterals in the matter of succA;s.sion to 
ancestral propertv. L Avast Ram v Pam R.vttav, 5 I.. 
547; (1925) A. I. R. (L.) 217 431 

- Adoption —Hindu -Juts of Cliunni Khurd, 

Tahsil Kkarar, Ijistrirt Amhaln—Dau{jh(er's son, 
whether can he adopted--Rnrden of proof. 

^yhen a sonle.ss man in any land-holding gnuip 
which recognises a power to adopt assorts that he i.s 
competent to adopt a daugliter's son or other nou- 
agiuite in presence of near agnates, irrespective of 
their assent, the presumption at the outsjt is against 
the power. 

The burden of proving that the adoption of a 
daughter's sou by a sonl'’ss Hiiulu Jat proprietor of 
Chunni Khurd, i'aheil Kharar, District Amhala is 
valid is on the party who sots up the custom. L 
Hari Singh v. Rattan Singh. 5 L. 519; (1925) A. 1, R. 
(L.) 243 412 

— -- Alienation— land- Just antece¬ 

dent debt. 

An alienation of ancestral land for the jiurpo.st^ <■! 
paying just antecedent debts is permissible by custom. 
LArjunv. Juo Lal, (1923; a. 1. R. (L.) 422 95 

— Guyars of Hoshiarpur Tahsil—Gift by 
ionless proprietor to daughter, validity of. 

Among Qujars of Hoshiarpur Tahsil a gift by a 
sonless proprietor of a portion of his ancestral holding 
^,0 a daughter or daughter's son in lieu of services is 


Custom -concld. 


v.alid by custom. L Umrai-. Rajt, 5 L. 473; 6 L L J 
(19251 A. J. R. (L.) 222 135 

~ Succession— Da»r//i/cr V. Collnternl.s-Self- 

acquired property—Sandhu. Juts of Amritsar Dis¬ 
trict. 

iW the custom prevailing among Sandhu Juts of 
the Amrit.sar District, daughters are ousted l)y 
collaterals of tlie last male owner in the matter of 
suecessiiai to self-acquired i)r<>pc'rtv. L Nadjian Singk 
V. Rajo, 1 L. C, 15 733 

-- 7 - k'olasi-a Jats of Dngar Kalasra, 

Mmafjuryarh District—Dauuhter, whether Icses her 
right by marriage outside fainih/ Harden of proof 
The burden of proving that the daughier of a 
ponle.ss proprieft-r loses her right of succession to her 
fatlier's estate by marrying outside the family is on 
the collaterals. 

Among Kalasra Jats of D..gra Kalasra. iMuzaDar- 
garh District, the daughter of a .sunless proprietor 
loses her right of .succession by marrying outside the 
faniily. L Allah W.v.saya r. Zohran.o ly, 535; (1925i 
A. I. R. tD.) 258 436 

Defamation. See. Penal Code, ISGO, s. 500 144 


Divorce Act (IV of 1869), S. 7 - Divorce petition— 
Domicil — Adultery, evidence of—Submission by 
respondent, whether sufficient — Adultery with, 
unnamed person — fielief, grant of. 

T-’nless it is shown that tlie parties to a divorce 
petition are domiciled in Hritish Tndi •, tlie L)ivorce 
Act give.s no jurisdiction to the Courts t(. I,,ar tlie 
petition. 

An all->gation to the efTect that the pnrties are domi¬ 
ciled in Hritish India ought to be co’^'ei'od ■»' e’>-'i v 
petition und-’r the Divorce Act. 

A mere submission, ncjt an :ul-os-.. . 

that she harl commifte I adiiUciy wp.'i . . i i . .. '.vu 
person is insulTicient evidence to estalili^h a(ii;lt<'rv. 

Per .Uorlea, —In a petition f<n- divorce founded 
on adultery with a named j)er.son and also witli some 
person or jiersons imktiown, relief cannot l)e granted 
in respect of the latter allegation, unless leave to 
dispense with the iianual co-respondent is lir.st obtained 
from the Court. B Hkwson r. Hiiwso.v. 2G Rom L R 
407; (1924) A. T. R. (R.) 397 774 

Easement, extinguishment of—Merger, requisites of 
—Suit for declarntioa of easement—Xecessary 
parties. 

In order that an ea.sement may ho extingui.shed tluu'e 
must he complete unity of seisin, i. c., the absolute 
ownership of the dominant and servient tenements 
■must vest in the same person In other cases of 
unity the easement is suspended, not extinguished. 

In a suit for the declaration of a right of easement 
a dominant owner ha.s no cause of action against ser¬ 
vient owners who have neither caused obstruction nor 
raised any objection to the exercise of his right of 
easement. He is not l)ound to make parties any 
servient owners other than those who have so obstruct¬ 
ed or challenged his light. C Dcrua Ua.m Das r. 
RuAR.tT Ra.m Das 739 


..- Right of tvay- I.ong and uninterrupted user 

— Presumption Xoture of obligation — Servient 
owner, whether can object on ground of inronvenienee, 
—Right of way, limit of—Failure to draw infer¬ 
ence that user is as of right—Second appeal. 

Long, uninterrupted and peaceful enjoyment of a 
right of way is presumed to be as of riglil. There 
is no presumption Iha‘. tli3 enjoyment is by license. 
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Easement— ooncld. 


Estoppels^ncld. 


"Under law, the nattire of the obligation resting on 
the owner of the servient tenement is purely negative, 
that is to say, he must not so deal with the ser¬ 
vient tenement as to render the easement incapable, 
or more difficult of enjoyment by the owner of the 
dominant tenement. 

Easements of way must not be vague or indefinite, 
that is to say, they must be limited to a particular 
route over the servient tenement. An easement of 
way confers no right to wander at pleasure over any 
part of the servient tenement for whatever purpose. 

When once a right of way has been acquired, the 
servient owner cannot object to it on the ground of 
inconvenience, nor can he put an end to the right by 
showing that there is another pathway which the 
dominant o^\’ne^ might use. 

The (luestion of the precise limit of the right in any 
particular case must depend upon the proof of the 
particular line between the terminus a quo and the 
iernihius ad quern over which tlie owner of the domi¬ 
nant tenement claims the right. 

Wliere there has been long and continuous user of 
a right of way by a party, it is open to the Court to 
draw the inference that the user was of right, and a 
failure to draw it from the facts proved is a ground 
for interference in second appeal. N Wasudeo v. 
Shankar, 7 N. L. J, 232; (1925) A. I. R. 'N.) Ifi8 84 

Ejectment, for—Burden of proof—Recognition 

of tenancy — Dufy of Court. 

lu a suit for ejectment the initial onus is on. the 
plaintiff to prove his title. As to the right of the 
defendant to hold the land, when there is no con¬ 
tract between him and the plaintiff or any privity of 
contract as between the parties, the defendant must 
also prove his right to remain on the land. 

Where a recognition of tenancy is set up the Court 
should determine in each case whether on a consider¬ 
ation of all the facts, not merely by giving undue weight 
to w'ords'used, a legal inference is or is not to be 
drawn that there has been a recognition establishing 
the relationship of landlord and tenant between one 
who has paid and another who has received rent for a 
number of years. C Salish Chandra Qhosb v. Dbb- 
ENDRA Nath Dey 636 

Electricity Act (IX Of 1910), s. 22, Sch., cl. (vi;, 
paras. 4, 5 — Transfer of supply to new premises — 
Written requisition, whether necessary. 

Before a person can claim a supply of electricity for 
his new premises in substitution of the supply which 
he used to get for his old premises, he must put in , 
a requisition in writing as required by cl. (tri), of the 
Schedule to the Electricity Act. B Bhagwanji v. 
Ahmedadad Electricity Co., 26 Bom. L. R. 1206; (1925) 
A. I.R. (B.)120; 49B. 182 186 

Estoppel. See Execution OP DKCBBB 193 

-against Statute. See C. P. O., 1908, s. 11 123 

- Attestation of document by witness — Know¬ 
ledge of transaction—Mortgage by Hindu widow — 

Attestation by reversioners, effect of. 

Attestation of a document may take place in cir¬ 
cumstances that would indicate that a witness attest¬ 
ing the document did in fact know of the nature of 
the transaction and assented to it. 

A mortgago-deed executed by a Hindu widow to 
pay off a debt due from the rcver.sioners of her deceas- 
€d huabaud was attested by the reversioners: 

Held, )lhet the reyersioners had assented to the 
Stortgage imd that ^ey and their successors were 


estopped from questioning it after the estate had 
fallen into possession. A Ram Adhar v, Bhagwan 
Singh, L. R. 5 i‘. 644 Civ.; (1925) A. I. R. (A.) 209 

580 

Evidence Act (I of 1872), 33.13, 40,41, 42,^. 

5ee C. P. C.. 1908. s. 11 979 

33.24, 25. See Cb. P. C., 1898, ss. 298, 

830 

s. 26 —"In custody o-f Police Officer," mean- 


299 


ing of—Confession made to Mashirs, admissibility 
of. 

The meaning of the words “in the custody of a 
Police Officer” in s. 26 of the Evidence Act, cannot 
be extended by implication to cases beyond what 
is absolutely necessary, that is, where the person is 
really under arrest or in strict supervision and iB 
merely allowed to go for a few moments to converae 
with the person to whom the confession is made. 
But wliere the accused is not arrested or under super¬ 
vision, and is merely being invited to explain certain 
circumstances, it would be going further than the 
section warrants to exclude the statement that he 
makes, on the ground that he is to be deemed in Police 
custody, it, however, by no means follows, that 
because the statement is admissible, therefore, it 
should not he considered with considerable care to 
see how far reliance should be placed on such extr^ 
judicial confession. The weight to be given to it 
depends very much on the circumstances of the case, 
whether suspicion attached to the accused^ at the 
time, whether accused was intelligent or imorant 
of the possible result of the confession, what the posi¬ 
tion of the Mashirs was and the like. S Emperor 
V. Mahombd Box, 16 S. L. K. 143; 26 Or. L. •!. 609 

833 

-3. 30 —Confessional statement of exculpatory 

nature—Admissibility against eo-accused. 

A statement to the effect that the penwn making ij 
and his co-accuscd struck the deceased in exercise of 
their right of private defence is in no sense a confession 
and cannot be taken into consideration against the 
co-accused. L Maulu v. Emperor, 6 L. L. J. 434; 26 
Or. L. J.531 371 

-3. 32 —Dying statement of dacoit — Admxsft^ 

hility against other dacoits. 

The statement of a dying dacoit as to the circi^- 
stances of the dacoity resulting in his death giving 
the names of bis associates, is not admissible m 
evidence against the other dacoits under s. 32 of the 
Evidence Act. A Dannu Singh v. Emperor, L. R. £ 

A. 201 Cr.; (1925) A. I. R. (A.) 227; 26 Or. L. J JJ* 

643 

- 33. 32 (2), 35— CriminoJ Procedure Coda 

{Act V of 1898), 8. 151,—First Informatum Report, 
admissibility of—Statement in First Infopnatiois 
Report, value of —Post mortem report, admissibuxty 
of, after death of Doctor —Statements moae in 
previous criminal trial, whether admissible in sno- 
sequent trial of different accused. ^ . 

A First Information Report is an official reoOT“ 
made by a public servant in the disdhorge of uia 
official duties and is admissible in evidence ^2? 
8. 35 of the Evid^Ce Act. By itself, however, tM 
report would only prove that a certain person 
made that statement and the contents of 
may be used as a corroborative piece of evidei^ to 
show that the implication of the peTMS menti^eo 
in the report in the offence reports is not an aB®*** 
thought. The probative value of the doewuent docs 
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Evidence Act— eontd. 

not go further and it cannot be used as a substantive 
piece of evidence in the case. 

A post mortem report made b}- a Doctor who has 
since died is admissible in evidence under s. 32 (2) 
of the Evidence Act. 

Statements of witnesses made in a criminal trial 
are not admissible in evidence after the death of the 
witnesses in a subsequent trial against an accused 
person who had no opportunity of examining the 
witnesses, nor is the judgment delivered in a pre¬ 
vious trial admissible in a subsequent trial of a 
different acousoc* person in respect of the same offence. 
A Mohan Si.sGH Emperor, L. R. C A.-19 Cf.; 2t) Cr. 
L. J. 55i 647 

S. 32 (5) —Declaration by pey'son as to his 


pat'entage, whether admissible. 

A declaration by a person as to his parentage made 
ante litem mntam is admissible in evidence under s. 32 
(5) of the Kvideno* Act in proof of such parentage. 
O Santc r. Tara, 10 O. & A. L. R. 1226 407 

-S. 35. See Cr. V. C., 1898. ss. 154. 157, 158 

650 

-S. 35 - Judgment containing recital of 

pleadings—Admissibility in evidence to prove ac¬ 
knowledgment. 

06tter:—A judgment inter partes which contains a 
recital of the pleadings is admissible in a subsequent 
suit to prove an acknowledgment contained in the 
pleadings in the previous auit. M Udamanathala 
Naluporatatil Ibraine V. Parameshwara Bavassavar 

996 

- S. 42 —Incidental remarks in judgment con¬ 
cerning property not in dispute, whether admissible. 
The fact that a judgment is relevant under s. 42 
of the Evidence Act would not render remarks made 
in that judgment incidentally about property which 
was not then in suit, admissible in evidence in a sub¬ 
sequent suit. L Baswari Lal v. isHBO Chand, (1923) 
A.I. R. (L.)384 .7^5 

-8. 65—Loss of document—Hearsay evidence. 

Where direct evidence is available, hearsay evi¬ 
dence is inadmissible for the purpose of proving the 
loss of a document. M Venkatachariyullu v. Ramania- 
OHARYULY, 47 M. L. J. 908; 21 L. W. 67; (1925) A. I. 
R. (M.) 345 ^ ^ ,, 524 

— . 8 , 90— Document executed by am-mukhtar— 

Presumption — Plainti^ what must prove. 

When a document 30 years old is signed by the 
am-mukhtar on behalf of his principal, only pre¬ 
sumption that arises under s, 90 of the Evidence Act 
is that the document was sigped by the am-mukhtar 
as such, and it must be proved that the am-mukhtar 
had authority to execute the documents on behalf of 
the principal. C Ramani Kanta Ray v. Bhimnandan 
S iKGH. 50 C. 526; (1924) A. I. R. (C.) 82 221 

-8. 90—WtR thiHy years old— Execution- 

Attestation — Presumption. , 

Where all the attesting witnesses to a \V ill, whicn 
is more th^n thiily years old and ^s produced from 
proper custody, are shown to have been aeaa, a pre¬ 
sumption may be drawn as to its genuinen^s and pro- 
per atteatatioo. under e. 00 of the hviHenoe Act 
O Shiam Sunder SiNOH v. Jaoannath Singh, lU 

A. L. R. 1261; 1 O. W. N. 881: 28 O. C. 91 558 

-s. 92-Salt-died-Hecital of no encuml^ance 

—Parol evidence of vendor's knowledge of existence 

of encumbrance, admissibility of . , 

A declaration or recital in a 
no encumbrance on the property or tliat the 


Evidence Act-^coneld, 

has a good title to convey is not one of the terms of the 
contract of sale, and evidence to prove that the vendee 
was aware of such defect cannot be said to vary or 
contradict the terms of the contract and is not inad¬ 
missible in evidence under s. 92 of the Kviddica 
Act. M Gon-j>i- Kam.isl'huu Iyer r. Muthiah Ko.vf, 

999 

-S. 98—Tecluiical words. See LiMiT.aios’ 

Act, 1908, Sch. 1. Art. 53 2 9 9 

- S. 114, III. (a). See Penal Code, 1860. s. 

411 722 

-- 8 . 114, III. (e). See Limitation Act, 1908, 

s 19 633 

- S. 115 — Estoppel—Admission of mliJily of 

Will and title of devisee, effect of. 

Where a devisee under a Will transfers a portion 
of the property received under the Will in favour of 
a rival claimant to the estate on receipt of a repre¬ 
sentation by him that he admits the validity and 
operative nature of the Will and accepts the devisee 
as the absolute owner of thee.state; the person making 
the representation cannot afterwards be allowed to 
deny the truth of his representation in a suit between 
himself and the representative of the devisee. 
O Moham-mad Hasan v. Ali Hvder, 10 O. & A. L. R 
1229; 12 O. L. J. 1; 1 O. W. N. 803; 28 O. C. 8 ; (1925) 
A. I. R. (O.) 337 509 

- S. 115 — Estoppel — Donee, whether can ques¬ 
tion right of ostensible donor to make gift. 

A person who takes propertyunder agift from several 
ostensible donors, is estopped from asserting tliat 
some of the donors had no right to make the gift. 
M Kf.rzha.nthi Janaki v. Pathiapl'rayikeezhakthi 
Govi.sdan 546 

- S.118. See Cr. P. C., 1898, s. 342 2 3 6 

- S. 165 —Evidence in Court, whether can he 

tested by extraneous matter — fudge, duty of. 

A Judge has no right to test evidence given in 
Court by material which has not legally been made 
evidence*. He has the right and tlie duty to test a 
■witness’s evidence by putting questions to him for 
the purpose of clearing .up any matters which may 
be ambiguous or doubtful. But before he is justified 
in commenting adversely upon a witness’s evidence, 
he must establish the particular fact warranting such 
criticism by proper evidence in Court and not by 
reference to documents which are not properly on tJie 
record. L Auar Nath v. Emperor, 5 L. 476; (1925) 
A. I. R. (L.) 187; 26 Cr. L. J. 463 143 

Execution of decree —Decree allowing interest only 
oncosts—Stay of execution- Security bond reciting 
payment of interest on principal amount—Decree 
whether varied — Decree-holder, whether entitled to 
interest on principal amount. 

A decree was passed in favour of the appellant for 
damages and costs and in the decree interest was 
allowed only in respect of costs.. An appeal was pre¬ 
ferred against the decree by the respondents, and in 
order to obtain a stay of execution during the pend¬ 
ency of the appeal, the respondents executed a security 
bond which recited the fact that interest was payable 
upon the sum allowed for damages also, but there 
was no specific agreement to pay interest upon this 
sum nor w^s there any recibil of the rate of interest. 
The appeal was eventually dismissed. In execution of 

the decree: _ 

Held, that the Appellate Court by dismissing the 
appeal affirmed the decree of the Trial Court and 
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Execution of decree— rontd. 


Execution of decree-conoid. 


that the only decree which could be executed was 
that decree which had not in any waj'been moditied 
by the terms of the security hond. and that the appel- 
laut was, therefore, not entitle I to recover any interest 
ujHin the princijial amount mentioned in the decree. 
Pat MANu.iL Patuak Mi;.-'.ak Sisuii. (1024,' Pat. 

(102.5) A. 1. R- (Pat.i 12S 110 


- fjecree directing payment within certain time 

Failure 10 make payment n ithin lime, eifcct of. 
Where a decree directs that on payment l.iy the 
plaintitT of a certain sum of money within a certain 
period, the defendant shall convey certain property 
to the plaintilf, the failure of the latter to make tlie 
piiyment within the time limited in the tlecreedisen¬ 
titles him from executing the decree. R Ma Pi; Mai 
V. Ko Sit Tin. 3 Bur. L. J. 163; U024j A. I. R. (R.i .'^75 

352 

- Executing Court, whether can go behind dee~ 

ree —Objections taken to maintainability of suit con- 
sidered in judgment, nhethrr cem be taken again in 
execution. 

Where objections to the maintainability of a .suit 
are considered by tlie Court and a decree is j'asscd 
in the suit, the Executing Court cannot 
behind the decree and the judgment-debtor is not 
entitled to re-agitate, in execution proceedings, the 
objections which have lieen disposed of by the Court 
in its judgment before passing the decree. Tlie 
decree must be executed as it staml.s. Pat Oi-riciAL 
Assignee of Bengal r. Jaga Bim 488 


- Judgment-debtor, death of—Legal representa¬ 
tive, doubt as to—Wrong repj'esentation- Sole, vali¬ 
dity of—Mortgagor and mortgagee — Estopj.el. 

B and M. two Hindu cousins, sold cert.ain land 
belonging to them to one I), wlio afterwards conveyed 
one moiety of the land to the wives of B and .V each. 
The wives of B and .1/ subsequently mortgaged llieir 
respecth'e moieties. After this certain crediloisof B 
brought a suit to which both B and M, their wives 
and tlie mortgagee Avere parties. In this suit it was 
held that the conveyance to Divas a sham transac¬ 
tion, and that B and not liis ivife was the tnie oivner. 
SubsetLuently the mortgagee obtained a money-dec¬ 
ree in a Small Cause suit against both M and his 
Avife, which was, after (he death of .U and his wife, 
executed against their son, Avho aa-us brought on the* 
record as their legal representative, and the right, 
title and interest of both the judgnuut-d^-btois' in 
the property Avas sold and purchased by the decree- 
holder. On this a suit was filed by the* daughter of 
M and his Avife for redemption of the mortgnie 
created by her mother, alleging that she was tiie 
preferential heir to her mother’s siridhan, that it Avns 
not open to the defendant to question the title of her 
mother from whom he had taken the mortgage and 
that the sale of the property in execution of the 
money-decree was invalid, as her brother was not the 
proper legal representative of her mother : 

Held, (1) that the defendant as mortgagee was 
estopped from questioning the title of his mortgagor, 
the plaintin's mother; 

(2) that, hoAvever, the sale in execution of the money- 
decree Avas not invalid under the circimistances of 
the case, as the question as to whether M or his 
wife was the true owner of the land Avas to say the 
bast, not free from doubt, in vieAv of the result in the 
suit brought by creditors ofB, and, therefore, it Avas 
difficult to say that the decree-holder had no justifica¬ 
tion whatever to treat the son as the proper legal 


representative for the purposes of execution proceed¬ 
ings. B Madhavrao Harbaji v. Amdabai Laxman, 26 
Bom. L. R. 1210; (1925) A. 1. R. (B.) 125 193 

-^ — Moj’tgage-decree — Decree-holder notifying 

Executing Court that sale ivouldnot affect rights of 
certain defendants, effect of~ Amendment of decree 
—Decree-holder, right of, to proceed against any 
poHion of mortgaged property—Duty of Court. 

No amendment of an execution petition should be 
alloAved after it has boen registered. Where, hoAvever, 
a mortgagee decree-liolder simply notifies to the Court 
that the sale of the mortgaged properties should not 
affect the viirasi rights or interests of certain defend¬ 
ants and makes no further prayer with respect to 
tliem ill the execution application, his action does 
not amount to an amendment of the petition. 

It is the right of a mortgagee-decree-holder, in 
order to realise his dues, to proceed against any of 
the mortgaged properties or any jiortion of them in- 
asmuch as liis mortgage-debt extends to every bit 
of the property mortgaged. 

A question Avith regard to the apportionment of the 
mortgag**-debt betAveen different mortgagors defend¬ 
ants must be raised in the mortgage-suit itself, and 
cannot be raised in execution proceedings. 

A decree-holder is entitled to execute the decree os 
it staiifls and the Executing Court i.s in Ieav bound to 
execute the decree as it finds it and is not entitled to 
go behind it. C Aul'l Hasmat Ahamad v. Hrisuikesh 
1).4S 742 

- Sale—Amendment of decree, effect of. 

If at the time when an auction sale is held there 
is a valid decree standing the sale is perfectly valid 
and a subsequent event that the decree is amended 
or even s •! a.side avouM not nccessaiily LuJlifv the 
sale A Fateh I.al i-.{Shau Singh, L. R. 6 A. 63*Cn-.; 
(1925) A. 1. R. (A.) 2Gi 660 

Bxecutlon sale —Saleable title, whether guaranteed. 

In an execution salo, all that a Court dees is to 
sell the right, title and interest of the judgment- 
debtor. It does not guarantee that the judgment- 
debtor has a good saleable title. M Ammathati Ammal 
r. SiVAUAMA PiLLAL, 20 L. W. 987; 48 M. L. J. 74; (1925) 

A. I. R. (M.) .334 272 

Extradition Act {XV of 1903), S. 23. See Cb. P. 
C., 1898, ss. 54 (7), 491 913 

Factories Act (Xll of 1911), ss. 18 (2),41 (g^ 
"Serve on the manager an oj’der in uriting,” meaning 
of—Order of Inspector, failure to comply with— Bro~ 
secution of manager—Condition precedent. 

'1 he Avords‘ strve on the manager an order in writ¬ 
ing’ in s. J8 (2) of the bactorics Act mean that 
such an order as is referred to in Form O should be 
served definitely on the manager of the factory and 
that it should specify exactly a\ hat measures the man¬ 
ager is to take in order to remove Uie danger. 

Bection lo (2), Pactories Act, contemplates that the 
^spector is to make up his mind definitely what 
is the order which he reqiiires to be carried ont 
under the Act, and for breach of which he will pro* 
secute the factory owner or manager under the Act, 
and that equally definite notice is to be given to the 
latter. 

The mere fact that the manager Avas aware of what 
the Inspector AAanted him to do is not a sufficient 
compliance with the specific requirements of the Act. 

A manager of a factory cannot, therefore, be prose¬ 
cuted under s. 41(g) of the Factories Act unless the 
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condition precedent mentioned therein is complied 
with, that ig to say, that the requisite notice ha.s 
been served on the manager of the factory. B N.vu.v- 
YAN An’akt Dksai i». EMH-noR, 2(i Bom. L. U. 121"); 
(1925) A. I. li. (B.) 14;i; 26 Cr. L. J. 482 226 

Family arrangement. See Muka.muadas Law 

945 

- Share allotted to persons not legally entitled 

and not parties, effect of. 

In the case of a family arrangement arrived at in 
the course of arbitration proceedings persons wlio 
may not be legally entitled to a share in the estate 
but who are given some benefit under the arrange¬ 
ment are entitled to have the benefit of it even tliough 
they were not parties to the submission. M Dada 
Sahib V. Koluvpuram Gajaraj Singh, 2U L. W. 8jI; 17 
M. L. J. 92d; (1925) A. I. K. (M.) 204 258 

First Information, value of. 

A First Information Report is not like the deposition 
of a witness given in Court and cannot be considered 
to be exhaustive. L Jhanih* r. Empkror. 6 L. L. J. 208; 
(1924) A. I. R, (L.) 555; 1 L. C, 411; 26 Cr. L. J. 655 

941 

Foreigners Act (Mi of 1864 , S. S-A—Foreigner, 
apprehension of, by Commis.'douer of 'Foliee— Report 
to Goverujnent, when to be made--Burden of proof 
—Order of Goven\ment not obtained—Detention, whe¬ 
ther legal—Criminal Procedure Code (Act V of 
8. Jt9l. 

It is incumbent on the Commissioner of Police to 
report the case to the Local Government at the sann 
time as he issues a wairant for tiie apprehension of an 
alleged forcign'ii*. 

The onus is on the apprehended person to prove that 
he is not a foreigner. 

Wnere after the appreliension of an alleged foreigner 
no orders have been obtained fro.n the Govern¬ 
ment under s. 3 of the Foreigners Act, the continu'’d 
detention of the person apprehended is an illegal or 
improper detention within the meaning of s. 491 (1) 
(6) of the Cr. P. C., or, in the alternative, the person 
apprehended is not being dealt with according to law 
within the meaning of s. 491 fl) (a). 

The executive powers of deportation of the Govcni- 
me.it must be exercised without delay on the receipt 
of the report from the Commissioner of Police. 

Per Fawcett, t/.—The provision of sub-s. (Siofs. 
3-A, Foreigners Act, about the orJ'^rs being given 
without delay is mandatory, and sub s. ( I) «)f that sec¬ 
tion must be read as if the words "pending the orders 
of the Local Government" were qualified by the words 
“such orders being obtained within a reasonable 
time," for “without delav" mean? this. B In re 
Jaobrdbo.26 Bom. L. R. 1252; tlU25) A. I. K. (B.) UiJ; 
26 Or. L. J. 458; 49 B. 222 138 

Guardians and Wards Act (VIM of 1890), s. 17— 

Muhammadan Law — Guardianship — Mxnor, female 
—Jfttrricd sister, whether can be guardian — Court, 
duty of. 

Under s. 17 of the Guardians and Wards Act, m 
tippoialLag or declaring a guardian of a minor, ino 
Court must bo guided by wiiat appears under tho 
circumstances to be for the welfare of the minor but 
this should be done consistently with the law to 

which the minor is subject. i . .i 

The pi'ecept of the Muhammadan Law is that tne 
custody of a female minor may not be given bi a 
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married sister where there is a possibility of the mar¬ 
ried sister's husband taking the minor into marriage 
for liimself. Where, however, it is impossible to dis- 
cover any suitaljle guardian the poweis of tlie C’ourt 
are not circumscribeil by tlie tenants of the Muham¬ 
madan Law. 

A person who is appointed guartlian by a Court 
must be a person (o whom the Court can render 
every available assistance under tiic law. It is a 
contradiction ill terms to choose a guardian and then 
tell liim that the Court is not prepaix'd to help him 
for the protection of property and person of the 
minor. O Gunna r. Dargaiii. 10 O. A, L, R. 12s1 ; 
28 O. 0. i;i2 624 

_SS. 29, 31, 47, 4S-— Minor ~ Sale of minor's 

property —t>anction oj Conrt—Uuty of Court- Sanc¬ 
tion, uhethcr canbe wiilxlraivn—Interests of minor 
-■Prior agreement for sale—Specific prrfonnance, 
suit for- District Judge, order of, whether can bt 

(piestioned. 

\ guardian aj)pointed by the Court utidi*i the 
Guardians ami War.ls Act is prohiliiled from Imnsfer- 
rin‘^ <inv nropt^rty of tlu* minor without obtaining 
the''i>revious permission of tlie Court and the Court 
must not grant any sueh permission to the guardian 
except in case of necessity or for an evident advantage 
of the ward. In granting .such permission to the 
guardian, it is the duty of the Court to see that tho 
Uansactioa confers the highest benelit on the minor. 

If on account of «-ompetition between intending 
purchasers the minor gets a higher va ue for fie 
property whicli is intended to be sold, it is not the 
business of tlie District Judge to enquire into fie 
motive whicli leads the rival purchaser.^ lo oiler iiiglier 
bids It is to the advantage of llie minor mat Uiure 
should oe such a eompeuuuii belwceu purcna«rs. 

Wnere a sale of a minors property is proposed to 
the District Judge and lie is of .•pinion tiiat a higher 
value than that proposed by the guardian is oblainaole 
for the property iulemlcd to be s.»ld, it is open to 
him to direct the Nazir to hold an auction of fie pro¬ 
perty in order to obtain the best value for tlie pro¬ 
perty. There is notliing wrong in such procedure 

'^TuistderJudge who makes an order on the re¬ 
presentation of a^statutory guardian for sale of the 
property of his ward for the value suggested by the 
EniVdian may withdraw that order if it is brought 
his ar.tico\hat a higher value can be obtained tor 
h-. minor’s properly than the value for wnicu He 
guardian proposes to sell it; it may not be due to ihe 
Sl^rdian’i improvidence, it may ue due to h.s in¬ 
ability to find proper purchasers with his best en¬ 
deavours to do so that he euggeats a lower value. 

Where a person purchases the properly of a minor 
under a sanction granted by the District Judge, the 
cTrt will not grant a decree for specific perfo.man^ 
of a prior contract for the sale of each property 
entered into by the guardian of the minor m favour 
of a third person as against such purchaser. 

An order made by a District Judge concerning the 
«iV nf the nronerty of a minor cannot be quashed 
® suit for^specihe performance of u contract to sell 
eich into by the gnardien of the 

"idian tlx 

.Slllor if i., I>e »-.own io be a bargain 
made to the detriment of the iiunoi. 
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Quccre .—Whether a contract of sale of the pro¬ 
perty of a minor which has been sanctioned by a 
District Judge can be specifically enforced after the 
District Judge has cancelled or withdrawn his sanc¬ 
tion. C Tarini Kumar Dutta v. Sbish Chandra Das 

667 


•-S. 32— Tinists (II of 18S2), ss.77, 78 — 

District Judge, jurisdiction of, to dispossess third 
persons in possession of minor's property—Trust 
created by minor's father for payment of debts, 
whether can be cancelled by District Judge. 

Under the Guardians and Wards Act a District 
Judge hns no jurisdiction to dispossess third persons 
from property over which they may l)e, rightly or 
wrongly, in possession. He can at best give direc¬ 
tions to the guardian to take necesss.ry steps to recover 
the property. 

In order to arrange for the payment of their debts 
three separated Hindu ])rothers executed a deed of 
trust under which trustees were appointed to take 
charge of the management of their entire estate and to 
pay out of its income the debts that were outstanding 
against it. Subsequently, one of the brothers- died 
and his minor son succeeded to lus interest in the 
estate. The widow of the deceased was appointed 
the guardian of the person and property of her minor 
eon, but the District Judge being of opinion that it 
was desirable that the management of the estate 
should conUnue in the hands of the trustees, passed 
an order to that effect and added the minor’s mother 
as one of the trustees. The District Judge also per¬ 
mitted the guardian to enter into a deed of partition 
with the other proprietors under which the minor’s 
ghare in the estate was separated and the exact 
amount of his liability was allocated. Sometime 
afterwards the minor’s guardian became dissatisfied 
with the management of the other tiiistees, and on 
her application the District Judge, after expressing 
the view that it was no longer in the interest of the 
minor that the trustee should continue to manage the 
property when his mother was altogether excluded 
&OIB. the management, said that he thereby "cancell¬ 
ed the trust." He also directed that the guardian 
should herself manage the property through paid 
managers; 

Held, ^1) that the trustees not having been directly 
appointed by the District Judge were not under his 
direct control, and he had no 'jurisdiction in a sum¬ 
mary proceeding either to issue orders to the trustees 
to hand over the possession of the minor’s property to 
the guardian or to terminate the trust; 

(2) that the trust created by the minor’s father and 
uncles had continued to be in existence throughout 
and all that had happened on the death of the minor’s 
father was ^ trustee had been added and 
that, therefore, the District Judge had no jurisdiction 
to set aside the trust'; 

(3) that even if it was assumed that a new trust 

was created 6a behalf of the minos' by his guardian it 
could not be cancelled or revoked unless the case fell 
yrithjip t^'provisipns of s. 77 or s. 78 of the Trusts 
Act. A HsrbaNs Singh v. Rajjndbb Koar, 53A Li J 
28; L. ft. 6 A. 1C2 Civ.; (1925) A.T. R. (A) 277147 a! 
313 ’l047 

- S. 7 2^Lunatic, guardian of, appointment of 

- — Heir, whether can be appointed guardian. 

The provisions of s. 72 of the Guardians and 
Wwds Act imposing a restriction to the appointment 
of the legal hair of a lunatic to be the guardian of 
ms person cannot be attended to in a case where 


near relations alone can be apppipte4 guard^s of 
the person of the lunatic. O Halbir v. Chrdi Lal, W 
O. & A. L. R. U68 27? 

High Courts Act, 1861 (24 & 2$ Vic. C. 
104), S. 15. See Insolvency Act, 1848, (11 & 12 

Vic. c 21), 3.3 102S 

Hindu Law— Fcma/e owner, alienation by—Pay¬ 
ment of secured debts. 

Under the Hindu Law a feipale oivner wlio repre¬ 
sents the whole estate for the time being is bound 
to manage it to the best of her ability, ^hc must 
be allowed reasonable latitude in the exercise of her 
powers provided she does not act unfairly towards 
the reversioners. So long as there are outstanding 
debts which are a charge on the estate and which 
bind the estate and which cajjnbt be got rid of by 
the reversioners without payment, it is her discretion 
to decide whether she shoukl pay them off or not. 
It is not incumbent on a transferee from her to 
establish that some dire consequences would have 
ensued if these debts had not been discharged. A 
A.mbik^i Prasad r. Madho Prasad 86$ 

-Adoption— Ante-adoption agreement be¬ 
tween natural and adoptive father — Contempora¬ 
neous Will—Bequest of properties to third persons, 
binding nature of — Matters for consideraixbn — Bene¬ 
fit to adopted boy. 

Per Spencer, Offg. C. J .—If an adojjtion and a dis¬ 
position of his property by the adoptive father form 
part of one transaction, the adopted eon never 
acquires any interest in the property disposed of 
and no question can arise as to his ^ardiap*8 Com¬ 
petency to deal with it. 

Per Kumaraswami Sastri, J. —Where ap adoption 
is made by a Hindu who at the time of adoption 
has ahaolute power of disposal over hie pronerty. a 
simultaneous agreement between the natural father 
and the adoptive father as regards' alienations which 
the adoptive father wants to make either a docit- 
ment intervivos or by a Will binds the adopted sOnin 
all cases where it is for his benefit. 

Case-law on ante-sdoption agreements reviewed. 

In regard to ante-adoption agre^ih'eOts, the only 
question which Courts ought to' coiiaider is whether 
the transaction is for the benefit of the boy to be 
adopted, ftut the rights of the boy to be adopted 
should not be tested With reference to what his posi¬ 
tion in the family would be after adoption and by 
seeing whether the adoptive ^ther could after the 
adoption haye made the alienations which aire disputed, 
since the right of a Hindu father to give hii son m 
adoption is notgoyemed by afiy questions of benefit 
to the adopted boy. ' ’ ' 

If the adopting father would not moke the adop¬ 
tion but for the 'conditions agr^d to by the natiir^ 
^ther and if in spite of those conditions tne adopted 
son would be benefited, there is no reason Why the 
transaction should not be tested likd any other 
agreement entered into by the natural father aa guar¬ 
dian of his own son. M Krishnauurtrt AiYar r. 

KRisnxAiiuiiTUi Aitar 882 

* 

- Self-acquired property, whether 

becomes joint. 

Under the Hindu Law, self-acquiyed property docs 
not become joint immediately on the adoption of a 
son. L Karam Sinob v. ftopWANTi, $ L. L. J- 412; 
(1925) A. 1.8 CL.)1?8 . SH 
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- 1 - Adoption subsequent to wife's death — Succe-'f- 

sionto relatives of wife—Adopted son, ri'jhtsof. 

An adojptod son can inherit to the relations (»f the 
wife of his adoptive father only where she has taken 
part in the adoption. 

Whore a Hindu subsequent to the deatli of his 
wife, adopts a boy, the adopted son cannot inlierit as 
a collateral to the relatives of the deceased wife of 
his adoptive father. 

A ^yife who does not or cannot take part in the 
adoption of a boy by her husband, cannot become the 
mother of the boy in the same sense as the wife who 
receives the boy in adoption and who is termed the 
"receiving mother." 

The adoption of a boy being only to a man the 
relationship of the adopter to the adopted boy is 
irrespective of there being an adoptive mother. 
M Venicatasl'bbier I'. Sundar.vmm.x, 20 L. W. 925: IS 
M. L. J. 126; (1925) A. I. R. (M.) 310 318 

- Alienation, by husband—Confirmation by 

widow, whether fresh alienation. 

A confirmation by a Hindu widow of a past aliena¬ 
tion by her husband cannot be regarded as a fresh act 
of alienation by her. M Kloan v. Nanjacran 964 

-- hy widow — Necessity—Enquiry by 

alienee—Burden of proof. 

It 18 not sufljcient for a person who proposes to 
take an alienation of property from a Hindu widow 
to assure himself that necessity for the alienation 
exists. He must further assure himself that such 
necessity cannot be satisfied without borrowing; 
although he is in no way responsible to prove that 
the money advanced by him was really utilized in 
satisfying the necessity. O Ramax v. Barati, 10 O. 
& A. L. R. 965; 27 O. C. 329; 1 O. W. N 654 4 8 9 

- Debt —Decree against father—Ancestral pro¬ 
perty in sons hands, whether liable—Civil Proce¬ 
dure Code (-let V of lOOS), s. 53. 

A Hmdu father can by incurring debt, so long as 
it is not for an immoral purpose, lay the estate open 
to be taken in execution proceedings upon a decree 
for payment of that debt, if the other member of tJie 
'family happens to be his son. 

The whole of the ancestral property in the hands 
of a Hindu son is liable to be sold in execution of a 
money decree passed against his father. B Naravax 
Qanesh V. Sangunabai Gaxgadhar, 26 Bom. L. R. 1?00; 
(1925) A. I. R. (B.) 193; 49 B. 113 181 

•- Endowment — Will, construction of — 

Shebsitsbip, devolution of—Gift to unborn persons, 
validity of—Devolution of shebaitship, variation in 
—Directions as to management, whether cease to be 

operative. , 

A Hindu testator by his Will, made a gift of 
Certain properties to an idol and appointed his wife 
and his three brothers shebaits and as to future 
ehebaits made the following provision: hen you 

nl] have ceased to be, he who shall be of the Hindu 
pureuation and senior in age, amongst your legal 
heirs shall have the management of the property: 

Held, (1) that the shebaitship was a hereditary 

office; , . . , . # 

(2) that the provision as to the appointment or 

future shebaits being in the natuie of a 8*“ J® 

iinborn.persons failed,and the shebaitship rev<^ted to 

the 'heirs of the founder, on the death of the heirs of 
the. shebaits mentioned in thc/^dl who were in 
• •existence at the time of the death of the testator. 
The directions as to management of an endowment 
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do lint cease to be operative simply liofause the, 
original provision as to devolution of shebaits/nj> ceases 
to be operative, owing to its lieing varied. C 
pRA.MAtFt.\ N.vrn V. Asiki l C'ha.vdiu, 29 C. W. X. 17: 
lU C. L. J. 561; (1925' A. I. li. iC.) 225 875 

Joint fnmily - .{licnntion by i'ci'tani iiu mbers 
-Subsuiuent adjudicnticn »./ Maiuiyvi- Hcrnin- 
whether van claim property. 

The elder niembers of a Hindu family owning joint 
anccsti'a! bouses and sho|)s and carrying on Imsiucss 
mortgaged certain luntses and sluips belonging to tlu; 
family. Stibscquently the .Manager of the familv who 
wa.s a junior member was adjudicated insolvent and 
the Receiver seized all the transferred pi\)perties. 
The transferee applied for recovery of these properties. 
It appeared that the object of the transfer was to 
save the property from the creditors of the insolvent: 

Held, that the transfer was liable to be set aside and 
the Receiver was justified to claim the properties so 
alienated. A Narai.n Das r. Banki.m Chandra If. A 
912; (1925) A. I. K. (A.) 194 3 96 

-^- Debt incut red by manayiny member 

— Sons, liability of—Alienation of co-pavetnary 
properly--Enquiry as to necessity- t'amily business, 
whether enouyh. 

If llie managing member of a joint undivided estate 
incurs debt, liis sons are liable for the payment of 
the debt to the extent of the estate cf tlie, joint 
fiuuily, provided that the debt is not tainted with 
immorality or illegality. 

The rule of the Hindu Law that no inquiry would 
sustain an alienation of the co-parcenary property 
unless the facts represente<l to the alienee* were such 
as, if true, would have justified the loan is firmly 
established. 

The mere existence of a family business is not 
' sufficient, and the lender must also show that the 
money was required for tlie family business. L 
OiRDHARi Lal r. Kishe.n Chand, 5 L.’oM- (19‘^5) A 
I. R. (L.) 240 ’ 463 

- Decree against father on basis 

of contract of indemnilySons' property, whether 
can be attached. 

One B. made a payment to S. in satisfaction of a 
claim in which the brotliers of S. were jointly interested 
along with S. and S. undertook to indemnify B. against 
any claim made by his brothers. Ihe brolhers of S. 
subsequently sued to enforce their claim against B. 
and obtained a decree. B. liaving died his heirs sued 
S. for the return of the money paid to Jiim and obtained 
a decree in execution of which family property in the 
hands of the sons of S. was attached. The latter 
brought a suit for a declaration that the property in 
their hands was not liable to be sold in satisfaction 
of the decree obtained by the Jieirs of B. : 

Held, that the decree being based upon the liability 
of S. to indemnify B. in the event of a claim being 
made by the brothers of S. the sons were under a 
pious duty to satisfy the decree and, therefore, pro¬ 
perty in their hands was liable to be attached in the 
execution of the decree. O Mata Din v. Mahar.u Din 
12 O. L. J. 33; 1 0. W. N. 96U; a925) A. I. R. (O.j 

325 95 9 

- Guardian, whether can he ap-‘ 

pointed in respect of family property. 

A member of a joint Hindu family cannot ho 
appointed guardian by a Court of another member of 
the family in respect of property belonging to the 
whole family. Under the Hmdu Law the active 
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eldest member of tlie family is manager of the joint 
faniilv property without any order of Court. O 
B.vutiR r. Chkdi Lal, 10 O. A. L.. K-90S 276 

._Joint fanniiy--.l/nrrupye lights—Mhwr co¬ 

parcener, wheAhcr bound- Alienation by de facto 
yuardian for 

LTndor the general principles of Hindu Law a minor 
is under an obligation to provide out of the family 
property the funds necessary for performing the 
marriage of his sister. 

A debt contracted for the marriage of a co-par¬ 
cener in a joint Hindu family is liinding on the other 
co-parceners. 

A Hindu is not entitled to impeach an alienation 
made during hi.s minority for the beneht of the estate 
and with due regard to his interests by his de facto 
guardian. L Deuau Sixoh v. Baksi 741 

_ Mortgaije of portion of family 

property by one brother—Partition - Allotment of 
mortgaged' property to other brother, effect of— 
Salt in execution of mortgage-decree—Suit to recover 
property, whether maintainable. 

One of two undivided brothers executed a mort- 
<>-agc of a portion of the family lu’opcrly. Subseiiucnt- 
fv a partition took place between the two brothers 
and the property to which the mortgage related was 
assigned wholly to the other brother. After tlie 
partition the mortgagee brought a suit for sale on his 
mortgage against the mortgagor, obtaineil a decree 
and bought the property in execution proceedings. 
The brother to wliosc share the property had fallen 
brought a suit to recover the properly from tlio 
mortgagee auction-purchaser: 

i/eT(i, that the plaintiff was entitled to recover the 
property and was not estopped from bringing the suit 
merely because he did not intervene in llie mortgage 
suit brought by the defendant against his mortgagor. 
A Narain V. Ram Sarak Das, 22 A. L. J. 853; (lt)21) 
A. I. K. (A.) 871; L. R. 5 A. 751 Civ. 490 

- Partition, partial, suit for, 

xuhether maintainable—Property bi possession of 

tenants, whether can be excluded. 

A partial partition of Hindu joint family properties 
should be allowed where there are circumstances wliicli 
militate against the division of ail the family pro¬ 
perties, for instance, where property which has not 
been included in the suit is in possession of strangers 
claiming adversely. The mere fact, however, that 
certain items of the property are in the possession of 
tenants does not entitle tjie plaintill to exclude such 
items from the suit. M Agrauara Scbramanian v. 
Agraharam Ramchaxdra Rao, 47 M. L. J. 908; U925) 
A. I. R.(M.) 333 503 

-- Partition — Separate acguisitioxis 

after partition — Piysumptbyn — Partition suit — 

Persons interested in some properties not jobied^ 

effect of — Procedure. 

Where on a partition among the members of a 
joint Hindu family one member separates from the 
others, and thereafter conveyances of property are 
taken in the name of one or the other of the other 
members, the mere fact that the conveyances are so 
taken, is not conclusive of the fact that the property 
acquired by means of such conveyances constitutes 
separate acquisitions of the members in whose names 
the conveyances respectively stand, nor is the feet of 
separate acquisitions inconsistent with tlie feat that 
auoh members continued joint after the partition. 


In a suit for partition the fact that persons inter¬ 
ested in some of the joint properties are not made 
parties to the suit docs not debar the plaintiff y?® 
getting a decree with respect to properties which 
b.dong exclusively to the parties to the suit. C 
Xalixarsya Ghos’al r. Raghuxath Ghosal 662 

-Joint family — Partnership, entered into by 

Manager—ilembers, whether partners. 

A contract of partnership entered into by the man¬ 
ager of a joint Hindu family with strangers does not 
ipso facto make the other members of the family 
iiartners. N Siieonarain v. BABULiiL, (1925) A. 1. R. 

h.) 2C8 775 


- Separation from brothers, effect of^ 

Brother, whether .separated from his descendants. 
Where a Hindu separates from his brothers, there is 
no presiunption that he and his descendants cease to 
constitute among themselves a joint family. P C 
Jai Naraix r. Pkag Narai.x, (1925iA. I. R. (P. C.) 11; 
11925) M. W. X. 13; 21 L. W. 162; 48 M. L. J. 236; 2 0. 
W. X. 157; L. R. 6 A. (P. C.) 73; 27 Bom. L. R. 713; 
29 C. W. N. 775 (P.C.) 2 


- Share of member, whether 

attachable in execution—Sale of joint family proper¬ 
ly —Purchaser of share of one member, right of, 
to demand partition—Suit by another member to 
.set aside sale, whether maintainable—Civil Procedure 
Code (Act V of lOOS), O. XXI, r. 90. 

A member of a joint Hindu Mitakshara family has 
an interest in the joint family property which is 
capable of being attached in execution of a decree 
against him. , . 

The pureha.ser of a share of a member of a joint 
Mitakshara Hindu family acquires the right to TOm- 
pel a partition but not a right to enter into joint 
liossession with the other members of the joint 
family. 

Joint family property was sold in execution of a 
decree obtained against some of the members of the 
family. An application for setting aside the sale having 
been dismissed, plaintiffs filed a suit for recovery of 
possession ; one of the plaintiff.s was not a party to the 
application under O. XXI. r. 90, C. P. C. ; , 

Held, that it was not necessary for all the plaintiffs 
to apply under the provisions of O. XXI, r. 90 of 
the C. P. C., and the suit was maintainable. P3t 
Medxi Prasad Sixgh v. Naxd Keshwab Prasad Sinoh, 
2 Pat. 386; (1923) A. I. R. (Pat.) 451 , 1014 

- \yill—Testamentary guardian, ap¬ 
pointment of, validity of. 

A Hindu father cannot validly appoint by Will a 
guardian of the property for his minor son to take 
effect after his death, where such property is joint 
family property. M Koduri Subbarayadu v. 

L.iMAi)i Sl'bbaxxa, 47 M. L. J. 765; (1925) A. I. R- (Md 
371 457 


-Mortgage by widow — Necessity — CrtdUor 

whether entitled to personal decree — ExecuU^ 
against other property of last male owner, whether 
peT~missibU —Civii Procedure Code (Act V 

0. XXXl V. r. 6. 

Where a creditor lends money to a Hindu widow for 
legal necessity and obtains Security for his debt in tie 
form of a mortgage-bond, he is entitled, where Iw 
property secured proves insufficient to discharge 
debt, to obtain a aecree for the balance of the deb* 
under O. XXXIV, r. 6 of the C. P. C., and in execuU^ 
of such decree to attach property beltagisg to m 
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deceased husband of tlie inortgajjor. 
PiusAD V. Jado Koy, L. li. C A. C’iv • 
I A.) 352 


A Jagannaih 
{Um) A. I. H. 
963 


—-Mortgage 6.V widow- Onerous eondifion.-i - 

Declaration, suit for, by reversioner - }^ccessit)i fur 
Zo-in— Conditions not justijied—Rclicf. ' * 

Where in a suit by tlie reversioner of a deeensrd 
Hindu for a declaration that a deed of mortgage exe¬ 
cuted by the widow of the deceased is invaUd ami 
void as against the plaintiff, the Court finds tliat 
there was necessity for the loan but lliat there was 
no necessity for the onerous coiulitions laid down in 
the deed, the plaintitT is entitled t«) a declarafion 
that the conditions shall not be binding upon him 
O Mohan Lal v. Uhan Kuau, 10 O. & A ' L K 10-U- 
27 O. C. 362: 1 O. W. N. 711 42 6 


-■;- decree against father—Sale in exe- 

cution—Sojis, whether can set aside sale. 

When property has been sold in auction in execu¬ 
tion of a decree against the father, it is not open to 
his sons or grandsons to have the sale set aside on 
the mere ground that the debt on the basis of which 
the decree has been obtained was without any legsd 
necessity or not in lieu of any antecedent d’ebt.^A 
Gajaohar Pas'dr V. jADfiJiK Pande, 22 A. L. J, 08b: 
L. R 5 A. 780 Civ.; (1925) A. I. R. (A.) 180; 17 A. 122 

31 

- Property acquired bij father before birth of 

sons—Interest taken by sons, nature of. 

Obiter dictuai.—Property acquired by a Hindu father 
before the birth of any of his sons descends to his sons 
as separate property and each of the sons is entitled to 
sell his undivided share in the property and his power 
of alienation in respect of such share is not subject to 
any restraint by his brothers. O Mathura Das v. 
Ramji Mal 1006 

- Public religious trust— Misappropriation 

by managing member—Other members, liability of. 

, A Hindu by his Will created a trust for public pur¬ 
poses of a charitable or religious nature. The manag¬ 
ing member of the joint family misappropriated the 
monies belonging to the trust 'and ai)plied them in 
famil}*^ business : 

Held, that the other members of the family were 
liable, jointly with the managing member as well as 
severally, to re-pay the amount with interest to the 
trust. P C Jai Narain i’. Prag Nauai.v, (1025] A. I. R 
(P. C.) 11; (1025) M. W. N. 13: 21 L. . 162: 18 M. L. 
J. 236; 2 O- W. N. 157; L. R. 6 A. (P. C.) 73; 27 Bom. 
L. R. 713; 29 G. W. N. 775 (P. C.) 2 

—— ■ Widow — A lienation — Xecessi ty —Co use n t of 

Ttversioners, x'alue of. 

The consent of the whole body of reversioners at 
the date of an alienation by a Hindu widow wouhl 
uflord presumptive evidence of necessity, but it would 
not estop the actual rev'ersioners from disputing the 
alienation, unless the consenting reversioners them¬ 
selves were the actual reversioners at the date wlien 
the reversion fell due. B Maxjava Sasnava Shanhikk; 

V. SiiEBHGiRi Shamouulinc, 26 Booi L. R. 1267; (1025) 
A. 1. R. (B.) 120; 49 B. 187 207 

■— 7 "- Renunciation in favour of rever¬ 

sioners — Sum'ender, when valid. 

A Hindu widow can renounce in favour of the 
nearest reversioner, if there he only one, or of all the 
reversioners nearest in degree, if more than one at 
the moment, and the surrender must be of the whole 

i eat&te. 
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The surrender to one of the revcrsiciiiers is not 
cquiyalent t.. a surrcml. r to all the reversioners, even 
u It i.s tor the b. nriit of all tlio reversioners, B AIan- 
•lAVA SaNNAVA SHAMiJIoC e. Sni:sHr;i|.| SlIA.Millll LIVG % 

Bom. L. R. 1267; (1025) A. 1. U. fj) qy jj, j 4 y 

207 

■- '<N\<dOwSinyender of rsi.ile in favour of 

)ic^t vcvcvsioilc} ff lun o f effect of 

A Hindu widow iclin(iuishe<i the wlnde of the im- 
inovcable prop-rty of her husband, which she was 
jioldnig, in favour <,f (In* ne.xl reveisioners of her 
hiisljaml and retained only the movea))lcs and one 
liou.se for purposes of residence. Hie reversioners 
agreed to pay a certain amount (,f cash and grain to 
her annually by way of maintenance. It did not 
api)ear that the moveables retained bv the widow liad 
any value and wliethor she had iidierited Ihejii from 
her husband : 

Held, that tlicre was com])lete relinquisiiment of the 
wi«low‘s estate in favour of the reversioners wiiich 
amounted to a s»irren<ler and vested the estate in the 
reversioners. C (Joiui. Cua.xdra Drrr v. Sj ri-ndra 
NAT it DriT 804 


Will -Request of entire /oaperty -(ilft of 
i(ndl.s]) 0 .sed reshluc, efeet of. 

A gift of an undisposed residue of iir«)peitv aJreadv 
al)Solutely beciiu'alhed do**s not <‘uf down flie pre¬ 
vious al>S()Iute gift to a life-inf<‘rest. 

Where, therefore, a Hindu liy his l\’il! left the whoh' 
of liis propeity to iiis wife ab.s«)lulely an<l directed 
that after the death of Ids wife his adopted son 
shouki be the owner of all projicrly; 

Held, that the wife aiajuiivd an ali.solule estate 
aiul the a(lo()ted son got nothing undei- the AVill. 
L Karam Singh r. Ritwanti,(> L. L. J, 112- (1025) V 

I. R. (L.) 122 2 9 6 

- Devise- in favour of widow and pre¬ 
deceased son's u’idou *—Interest taken by legatees _ 

//i/icrila/ice - Stridhan property, succession to—Mar 
riage. in approved form— Presumption. 

A Hindu testator devised Ids juopei-ty l)y Will to 
his widow and to his prcdecea.sed son's whlow : 

Held, that each of the legatees t<x)k an ai>soIute 
interest in one-half of the i)rt)j)eify under tlie Will. 

The heir of a Hindu woman to her stridhan is the 
nearest kinsman of her husliand and not of her father, 
where her marriage liad taken place in one of the 
approved forms. 

The presumption, in the absence of any evidence 
to the contrary, is that a marriage was in one of tlio 
approved fonns. C U.mrao Ki;ar v. SARAn-iiT Singh 
lU O. & A. L. R. 1030; 1 O. W. N. 570 618 

Identification evidence, value of-Accused nut 
previoushj known to witnesses. 

So reliance can be pla<;ed on the evitJence of wit- 
nt'.s.ses, professing after many months to idenlifv 
peraons, previously unknown to them, as having takeii 
part in the crime, unless it is sliown that there was 
a regular identitication parade in wJdch they picked 
out those persons from among others. L Makhan 
S iNGir V. E.MPKROR, (1924) A. I. R. (L.) 722; 6 L. L. J 
320; 26 Cr. L. J. 445 61 

Income Tax Act (XI of 1922), s. 4~~Reciept of 
income in British India, what amounts to~British 
.subject employed in Satire State — Salary, whether 
taxable—Salary paid into Baxik in Native State and 
subsequently transferred to British India, whether 
assessable. 


% 
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Income Tax Act -1922—contd. 

Salary earned by a British subject outside British 
India is not ordinarily chargeable with income tax 
under the Income Tax Act. 

The receipt of income referred to in s. 4(1) of the 
Income Tax Act refers to the first occasion on which 
the recipient gets the money under his own control, 
and where such first receipt is not within British 
India the money cannot be said to have been received 
within British India. 

The Income Tax Act contemplates that income ac¬ 
cruing outside British India shall not be taxable 
unless (1) it is received in British India or is 
deemed to accrue or arise or to he received in 
British India, or (2) unless it constitutes the profits 
and gains of a business received or brought into 
British India within the meaning of s. 4 (2) of the 

The assessee was employed by H. E. H. the Nizam 
of Hyderabad at a fixed salary for a period of five 
years. Before the expiry of the period, however, the 
assessee resigned his post and returned to British 
India. Under the orders of H. E. H. the Nizam the 
balance of his salary for the remaining period of five 
vears was directed to be paid to him through the 
Imperial Bank of India. The Manager of the Bank at 
Hyderabad instructed the Manager of another branch of 
the Bank in British India to pay a certain sum to the 
assessee in British India and to obtain formal receipts 
from him. The latter Bank obtained the necessary 
receipts from the assessee, who instructed the Bank 
to the effect that the money may be paid into his 
account with the branch of the Bank at Hyderabad 
subject to further instructions. The money was paid 
by the Government of H. E. H the Nizam into the as- 
sessee's account with the Imperial Bank of India at 
Hyderabad and was some time afterwards transferred 
to*the assessee's account with another branch of the 
Bank in British India under his instructions: 

Held, that the money had been received by the 
assessee within the meaning of s. 4 (1) of the Income 
Tax Act at Hyderabad and not in British India and 
was not, therefore, liable to assessment under the Act. 
Pat Ali Imam V. Emperor, (1924) Pat. 349; 6 P. L. T. 
47- (1925) A. I. R. (Pat.) 281; 3 Pat. L. R. 85 Or.; 4 Pat. 
210 164 

-ds. 10 (2)i (7), (9), 66 —Expenditure on rc- 

ne wal of parts of car, nature of — "Obsolete," meaning 
of—Total destmction of machinery, whether ren¬ 
ders it obsolete—Reference to High Court. 

The question whether a particular expenditure on 
certain parts of a mbtor-car is capital expenditure or 
merely a repair of wasting parts of the car, is a ques¬ 
tion of fact. The test is, whether, having regard to 
the part of the car which is repaired, it is such as 
requires a renewal from time to time, or such that 
with ordinary repair it lasts for the lifetime of the 
car. For instance, the body or the radiator or the 
wheels generally last for the lifetime of the car, 
while the tyres or the hood or such other parts are 
to be renewed periodically. 

The question whether the total destruction of 
ftiachinery which renders it unfit for the purpose for 
which it was originally intended and compels the 
owner to sell it as scrap iron, entitles him to claim 
an allowance in respect of the machinery under sub- 
cl. (7) of cl. (2) of 8. 10 of the Income Tax Act, 
is one of considerable importance on which the Com¬ 
missioner of Income Tax may be directed to state a 
vase for the opinion of the High Court. 


|i)d25 


Income Tax Act—1922 —oohcld. 

Semble. —The word “obsolete” in sub-cl. (7) of cl. 
(2) of s. 10 of the Income Tax Act, should be taken 
to include cases of unfitness arising from whatever 
cause. Where a car falls into a ditch or otherwise 
becomes so damaged that it cannot be used as’a car 
and has to be sold as scrap iron, it ought to be 
regarded as having become “obsolete” t^’ithin the 
meanifig of that expression. M liATXA Singh, In re, 
20 L. W. 859; (1925) A. I. R. (M.) 157 4 78 

- SS.23 (2), 66 (2), (3)--Return, doubt M io 

correctness of—Failure to give assessee notice — 
Reference to High Court. 

An Income Tax Officer not being satisfied as to the 
correctness of the return submitted by the assessee, 
assessed the tax payable without serving upon him a 
notice under s. 23 ^2) of the Income Tax Act and with¬ 
out giving him an opportunity to produce evidence m 
support of the return. The assessee’s appeal to the 
Assistant Commissioner having been rejected, he 
applied to the Commissioner, praying that the ques¬ 
tion be referred to the High Court. The Commi^ 
sioner refused to do so and the petitioner obtained 
a Rule: 

Held, that the question challenged the very founda¬ 
tion of the assessment and arose upon the prooee<^g8 
adopted in the case and should, therefore, have been 
referred to the High Court, C Nirmal Kumar 6in^ 
V. Commissioner OP Income Tax, Bengal, 29 C. W^N. 
28; (1925) A. I. R. (O.) 173 5 20 

Injunction— Discretion of Court—High Court, inter^ 
ference by. 

The remedy by way of injunction is a discretion¬ 
ary matter but the discretion must be exercised on 
recognised principles and should not be arbitra^. 
Where the discretion has not been so exercised the 
High Court will interfere with the order of the lower 
Court if it is inconsistent with sound principles* 
C Ashutosh Roy v. Chairman op the Comrs., RampoM 
Boalia Municipality, 29 0. W. N. 643 796 

Insolvency Act, 1848 (II & 12 Vic. C. 21),s,3— 
Presidency Towns Insolvency Act (III of 
s. —Legal Practitioners Act {XVIII of 1^9), <*4 

—High Courts Act, 1861, {2U d, 25 Vic. c. lOit), f* 

15 — Vakils, whether entitled to audience in Prest- 
dency Insolvency Court—Insolvency Court, whether 
subordinate to High Court. 

Vakils have no right of audience in the Insolvency 
Court at the Presidency Town of Madras. 

The effect of section 121 of the Presidency Towns 
Insolvency Act is, that if Vakils had the right of audi¬ 
ence in the Insolvency (^urt before 1909 it waa u®* 
taken away from them ; but if they had not * 

right previously it was not cox^eired on ^ tnein* 
The mere fact that appeals lie from the decision w 
the Presiding Judge of the ^solvency Court to the 
High Court and the fact that s. 15 of the High Coo^ 
Act invests the High Court with the power of superin¬ 
tendence over all Courts which are subject to its 
late jurisdiction, does not make the Insolvency Uo^ 
subordinate to the High Court. Rule 13 of Uh. 11* 
of the Appellate Side Rules of the Madras High 
Court, which states that Advocates, Vakils amd Attor¬ 
neys of the High Court are entitled to practise in^y 
of the Courts subordinate to the High (I!oort 
therefore, no application to. the Insolvency Coi^ 
Section! of the Lenl Practitioners Act was ^ 

tended to oyerride the special proyieioas relati&ff 
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insolvency in the Piesidon<’y Iom'us. W! ('•. Krishna- 
SWAMI AyVau. i»i the m-itlcr of an application of. 

M. L. J. 36; (U125) A. 1. K. (M.) 3S5 1025 

Interest. See C. V. CV. liJOS. s. ;14 21 8 

- - - Suit on bond- Liahilili/ for interest fn’ovtd 

—Stipulation as to cnmponn'l interest—Hurden of 
proof. 

When the execution oC a liond sued on is ad¬ 
mitted and it is found that the defendant 
agreed to pay interest as entered in tlic Ixmd, the 
burden rests on him to prove that he did not agree 
to the stipulation contained in the bond for the pay¬ 
ment of compound interest. L Mari Ram Shah e. 
ISAYAT, 6 L L. J. 40i); 1 L. 0. 03 3 40 

interpretation of Statutes. 

A Judge has no dispensing power wliieh allows 
him to go behind the plain import of a statute. W1 
President, Tali'k Hoaiid, Hosim-:t e. I’.vri R (JiiANDU- 
APPA, 47 M.L. J. 774; 20 L. \V. 868 ; «lh23>A. 1. U. (Md 
173; tl925) M. W. N. 266 612 

Jurisdiction, how determined. 

The jurisdiction of a Court to hear a case depends 
on the allegations on which its ludp is sought. It 
may be that after a trial it is found that the case has 
been materially exaggerated, but unless it is found 
at the very tl^at the allegations uuulo hy the 

complainant arc exaggerated with the intention of 
seeking a particular Court for reilress, the statement 
of the complainant must be accepted for purposes of 
jurisdiction. A KAGiii’NANDAN Prasad r. Lmi’KHOK, 
L.R. 6 A. 39 Cr.; 26 Cr. L. J. 586; 1.1925; A. I. K- 
290; 47 A. 64 730 

- Suit of Small Cause nature filed on Riojular 

Side~Appcal~Rlaintiff. udiether can plead ivant of 
jurisdictio7i- Rstoppel. 

Plaintiff filed a suit triable by a Court of Small 
Causes in the Court of tlu* Munsif. Tlic suit was 
partly decreed and the jilaintilT appealed to the 
District Judge. His appeal wa.s <iismissed. In revi¬ 
sion it was contended on his behalf that as the suit 
was triable by the Court of Small (Jau.ses the jud^ 
meats of the lower Courts were void on the ground 
of want of jurisdiction: 

Held, that the plaintiff himself having sought the 
jurisdiction of the Court which decided the suit, and 
having obtained the further advantage of an appeal 
which he would not have obtaini d if the case had been 
tried on the Small Cause Court side, was now 
estopped from pleading want of jurisdiction in the 
lower Courts. O Mahai:aj Din v- 13albhai)I*ap. pAitsHAn, 
30 0. & A. L. R- l;52u; 2 O. vV. X. 8 ; 12 O. L. J. 26d; 
(1925; A. 1. R. (O.) 403 ^81 

Jurisdiction of Civil Court. Sec BoiiDAv 
Revenue Code, 1879, s. 118 204 

-5ec Trust 

Jurisdiction of High CO\Jtri ~Proceedin<js of Lcjisla- 
Hvt Council, whether can be ijuestioncd—Suit against 
President, ■maintainabililif of— Approprial ion of 

jwoinrtciai revenues— Supplementary estimate-—hulis 
and Standing Orders, m'. Id, Olf-Decision of riesi- 
dent, finality of- High Court jurisdiction, whether 
excluded —Quia Timet action, nature of - UiseretKm 
of Cowt—Application for injunction—specific 

Relief Act (I of 1877), s.io. ^ ... 

The proceedings of a subordinate Legislature like 
the Provincial Legislative Council can be questionea 

^ the High Court. 
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Jurisdiction of High Court-conid 

The High Court is a Superior (’ourt of Kcord and 
pi'iina Uicic iio matter is deemed to be beyond its 
jurisdiction unless It is expressly .shown to be so. 

I4y liie word ‘jin isilictiou -is meant the authoriti 
which the Court has to decide matters that are 
litigated before it. or to take cognizam-e of matters 
presented in a formal wav for its decision. 

The President of the H uigal Legishtive (\nincil i.s 
not immune from llie jurisJietion of the High Court 
and a suit can lie against liim for an iniuuotion 
restraining him from putting a certain motion before 
the Council. 

If any person, wliether an oiliccr of State or a siui- 

or<Unate. has t(»jastUy au act alleged to be unlawful 

b V referein* ‘ to au Act of Parliament or State authoi it,\, 

I lie legal justilication cast be enquired into in the 

High Court. . . , 

A proposal for appropriat ion of provincial revenues 

cannot be made at any lime before the Legislative 

Council. 1 ^ 

A hgure in au estimate once passed by tua J_.egis- 
lativc Council cannot lie altered, except as j)rovided 
bv the slalutorv lules. If, therefore, Government 
subsequently liiid tliat any item has been inadver¬ 
tently omitted from the demands for grants, or that 
demands which could not be foreseen at the time of 
presenting the Budget have since arisen or tlmt the 
provision made for any item is lixely to prove msuni- 
cient, the same f-rmality has to be gone through as 
in the case of the original demands and (jovernment 
has to make a fresh <lemand known as a supplement¬ 
ary or additional demand and submit a fresh estimate 
to the Legi.slative Council. 

Supplementarv estimates are always looked upon 
with particular'jealousy by a popular Legislature be¬ 
cause they tend to diminish the control of the 
Legislature, and if for large sums, really amouiU to a 
brcacli of contract between the Government and the 

Save and except what i.s provided for m s. i 
the Governin^^nt o( Icidia Act and r. tho Uulefl 

and Standing Orders, there cannot be made any 
demand for grant even if His Kxcellency the Gover¬ 
nor makes a recommendation for appropriation or 
provincial revenues on occasions not provided for 
in the said .section and the said rule. 

Rule 15 of the Rulos and Standing Orders simply 
m^an.s that when the i*residenl has given his decision 
on a point of order, his decision is final, so far as the 
Members of the Council are concerned, and that it 
cannot be questioned by anybody within the Council. 

The presence of the word ‘final iii r lo does not 
exclude tlie jurisdiction of the High Court, nor does 
it conclude the matter. 

There are two noces-Jary ingredients fora Quia 
Timet action. Tlierc must, if no actual damage is 
Droved, be proof of imminent danger, and there must 
aLo be pi-oved that the apprehended damage will, if 
it comes, be very substantial and irreparable, i. e.. it 
must be shown tliat if the damage does occur at any 
time it will come in such a way and under sucli 
circumstances tiiat it will be impossible the 

plaintiff to protect hiniself against it, if relief is 
denied to him in a Quia Tim^t action. 

The i)ower is entirely discretionary; it is a large 
power and the greater the power, tho more cautious 

must be the exercise of it. . , 

The right to vote supplies is perhaps the greatest 
privilege accorded to a Legislative Body aud.anjr 
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Jurisdiction of High Court- conckl. 


infraction of the Rules and Regulations guarding 
the provision as to the voting of supplies is an 
‘injury' which the members in a representative suit, 
are tuititled to be protected from. 

In disposing of an application for injunction the 
powers of the Court are not wholly circumscribed by 
the Kuies laid down ins. 45 of the Specific Relief 
Act. C Kr.MAR Shankar V. H. L). A. Cotton, 40 C. L. 
J. 515; (1920) A. 1. R. tC.) 373 14 


Land aCQUisItlOn —Khoti lands — Cotnpensation, how 
assessed—Apportionvient between occupant and khot 
—Warkas oj’ bhati land. 


In awarding compensation for the acquisition of 
Ar/ioZi lauds, the value of the interest of the superior 
holder must be included in the award and not 
deducted from the value of the occupant's interest. 

The method of apportioning compensation between 
the occupant and tlie khot in the proportion of two to 
one can only be made applicable in the case of warkas 
or bhati lands which are not surveyed and which cnn- 
noJ be considered to be in the exact occuiiation of 
any particular tenant. B GajananM'inavak r. As.'^ist- 
ANT Collector, Salsette, 25 Bom. L. H. 480; (1924) A 
I. R.(B.)54 11 


Khoti village—hhati lands—Occupiers, 


'Whether can acquire title by prescription—Com¬ 
pensation—Apportionvient between khot and 
occupiers. 


Certain bhati land in a khoti village was acquired 
under the Land Acquisition Act. It appeared that 
the villagers had been accustomed to cut grass on 
the waste lands if it was required for feeding tlieir 
animals or for sale, and had enclosed such lands and 
sold them by registered deeds to the knowledge of 
the khot who never interfered with the exercise of 
these rights: 

Held, ( 1 ) that the villagers acquired proprietary’ 
rights in the lands so enclosed and dealt with and 
Avere, therefore, entitled to compensation ; 

( 2 ) that the compensation money should be divided 

in the proportion of one to the khot and two to the 
occupier. 

The acquisition of rights by prescription is open in 

law to villagers m villages against the khot what¬ 
ever his rights under the lease from Government may 
be. B ^AL^VRHDAS Narayanji 1-. Special Land 
Acg' isiTiON Oi-TicEK, 23 Bom. L. R aq k 579 . 

(1922,, A. 1. R tU.) 365 ' 437 


Lan<d Acquisition Act (I of 1894) s 

value, deurmination of-Sah rtcenT 
Market, fluctuations of. ’ ’ 


Where the property under acquisition has been 

mSet-vaTueSi/^' 


The claimant may claim more than the price naid 
and it IS open to him to contend that he bouffht the 
property^ less than its market-value, or that thS^ 
has been a general m the value of property S 
tween the date of purchase and the date of declaration 

On the other hand, it is open to Govemmenf 

that the price paid by the claimant ^“so hi^h^hZ 

no prudent purchaser would have naid if 

that there has been a general fall in the vain. ^ 

perty in the neighbourhood betweerthe date^Tf 

agreement and the date of declaration B ^ 

xiRN-r u.uD.T. T.,. . 0 Govern¬ 


ment OF Bombay v. IsmaTl AHMBrHAPTAr 
. Bum. fc. K. 817; (19SJ, A. 1, K, 368^ 5 I 1 


Landlord and tenant—Abwabs—AddiHonai Fum# 

payable in excess of rent—Payment for several years 

without objection, efleet of. 

Where a pattak stated the total rent to "be at a 
certain sum and certain additional items for vet 
coccanut and for Beggar were shown in a tabulated 
form and in that form was also shown a sum as 
the total amount payable for the land and the body 
of the pattak provided that the cocoanuts were to be 
supplied and the labour ivas to be performed speci- 
heally on a single occasion only: 

Held, that the additional items in respect of coeoaDUt 
and Beggar were irrecoverable abwabs. 

The payment of a disputed amount as rent for a 
large number of years without objection does not pre¬ 
vent the question as to the legality of the payment 
being raised in a subsequent suit between the parties. 
C Am,uL Karim v. Prosanna Kumar 770 


Adverse possession by tenant, whether possible 


Construction of decree—Decree in ejectment suit 
directing defendants not to be ejected on coTnpHaace 
with certain conditions, eflect of—Defendants, whe¬ 
ther constituted tenants. 

In a suit fur ejectment and mesne profits which 
was decreed, the decree provided that the defendants 
should not be ejected if they continued to pay rent 
at the prevailing rate. The defendants did not take 
advantage of the condition and were formally ejected 
from the lands in dispute in execution of the decree. 
After execution of the decree they retained or re¬ 
gained possession of the lands. In a second suit for 
ejectment: 

Held, that the condition in the decree had not the 
effect of making the defendants tenants of the 
plaintiffs and that their possession after the execution 
of the decree was that of trespassers and that the 
plaintiffs must prove attornment by the defendants 
suhse(|uent to the execution of the decree in order to 
establish that the status of the defendants was that 
of tenants. 

Per B. B. Ghost, J.— A tenant cannot, during the 
tenn of his tenancy, by any act or declaration of his 
disseise the landlord. He may, by repudiating the 
landlord's title, during the term, forfeit the term but 
the landlord is not hound to take advantage of the 
forfeiture and his estate cannot be affected thereby. 
A tenant cannot cause the Statute of Limitation to run 
against his landlord by giving notice to him of sb 
adverse title during the term. The Statute runs 
against the landlord only when the relationship w 
landlord and t<mant is determined and the landlord 
is entitled to take pcssessirn. This principle is also 
applicable to cases where the tenants claim not an 
ai.'solute title in themselves but only an interest 
higher than that to which they are entitled. 

A lease is not determined on a forfeiture until the 
landlord does some act showing his intention to 
termine the lease. It is the privilege of the lan(^ 
lord to take advantage of a forfeiture or not and 
adverae possession of the tenant does not commence 
against the landlord from the date on which the 
tenant renounces the tenancy. C Gopika Kama?* Rot 
V. Atal Sixou 678 


— Adverse possession—Claim based on granty 


failure of— Entry in village record, eflect or 
Tenant claiming under-proprietary rights—Burden 
of proof. 

Where a person comes forward with a claim 
the basis of a grant and fails to prove it, hc cann^ 
turn round and say that he has been holding 
versely from the date on which he founded his titl 

vuider the grant. The theory of adrewity of liUe c* 
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only com© in if no claim is laid to any title •what¬ 
soever for the commencement of possession. 

An entry in the village record, or oven the opinion 
of a Revenue Court, that a pei-son cultivating land has 
rights higher than those of a tenant will not start ad¬ 
verse title of an under-proprietary nattire in the culti¬ 
vator and will not compel the landlord to seek a declara¬ 
tion in the Civil Court at the risk of losing his right 
if he does not do so within six years of the final 
order. 

A mere assertion on the part of a lessee, during 
the currency of his lease, that lie is an under-pro¬ 
prietor does not create an under-proprietary right in 
his favour by adverse possession. 

Where a zemindar comes into Court asking for a 
declaration that the defendants who are cultivating 
land under him are tenants and not under-pniprietors, 
the burden of proving that they are under-propriotors 
and not tenants lies on the defendants. O Stlt.vs 
Khan v. Hardwaui, 10 O. & A. L K 1485; L. R. 6 A. 
(O.) 33; 1 O. W. N. 768 850 


-^Irjricidfarat lease—Svticc to quit—lieasonahle 

period —Custom. 

Neither the provisions of the Transfer of Ih’o|)erty 
Act nor the principles of lOnglish Law in ivgai-d to 
u notie.e to quit are strictly applicable to agricultural 
leases in India. 

All that is required in llie case- of such lea.sus i.s a 
reasonable notice which is a question of fact to be 
decided in each case according to the particular cir¬ 
cumstances and the local custom as to reaping <trops 
and lotting land The exact synchronising of tlie 
date fixed in the notice with the termination of the 
period of the lease is not necessary in every _ case. 
M Jara Foojari V. Somakka, 20 L. W. 941; (1925; A. I. 
R.(M.) 346 339 

_ CoMtruction of deed—Least—Tenancy-at-will 

07 * pevTnanent lease —V oid lease^ acceptance of, by 
lessee- Implied surrender. 

The terms of a lease ran as follows : loii shall 

yourselves cultivate this land iroxn this time forward 
until you yourselves give up the same, ^ou shall 
plough the same and raise the crops which you 
intend to raise and yourselves shall enjoy liotli the 
varams in the produce got therefrom. ’I ou should 
deliver J 7 uf/itt ragi grain to me (by way of rent) m this 
manner until you deliver possession of the said laud 
to mo If you do not act in the above snul iiianiiei. if 
you make any delay and if you fail to measure puffta 
grain to me on Sivaratri day m any yoai, 1 shall take 
possession of my land immediately without ob amiiig 

your consent and lease out the land for cultivation to 

persons to whom I am pleaseil to lease out the same. 

Held, that the intention of the parlies was to create 
a permanent lease in favour of the Ics.secs which could 
be put an end to only in one circumstanrc, j 
non-payment of rent by them aiul that 
not, therefore, be terminated by siinjily gi'ing a notice 

^^Tliere is no implied surrender by the 

the lessee of any lease which is void or 

able and is in fact avoided. Ihe 

is subject to an implied condition that the ay Va 

is to be void if the new lease is made vouI.^^M 

to'respcS-S' excesB lands in the occupation of a 

tte landlord is entitled to recover what la 


called back rent; in other words, the l;tn<ilord is 
entitled in any liligation to have an entpiiry as to the 
exact area in the occupation of the tenant ami tlio 
rent recoverable in respect tliercof for the year.s in 
suit. C Manmati'a I’.vL i*. Sl'kkndra Nath Hixi-;, I0(’, 
L. J. 538; (1925) A. I. K. (C.) 4(i3 162 

(jforc Ahantlonincnt of portion -Lon'llord, 

whether can recover fto.s.ie.'ision. 

According to the usual cn.stom prevailing in tlie 
rrovince of Oudh, when a grove is held by a tenant 
who is not tlic owner thereof, it reverts to tJie land¬ 
lord when it is abandoned b\- tlie leiumt. 

A tenant of a grove is not entitled to sell the grove 
or any portion thereof. 

Where a tenant of a grove sells a portion of tho 
grove, the landlord is entitletl to recover po.ssossioii 
of that portion from tlie transferee on ilie ground 
that the tenant has abandoned tlait [lortion of the 
grove and tlial it has reverted to him. O .MAii.iiiiii 
P.VKSHAt* r. Tman Siia.vkac, 10 (). A A. L. K. l.ilO; 2 () 
W. X. 22; L. K. 0 A. v().> 39; 12 (). L. J. 258; (1925) A 
J. R. (().)319; 28 O.C. 133 5 2 7 


- Manhumla rent, what is. 


Manhuiida rent is a lixed anioiuit not depending 
upon tin* total out-turn of tho crop grown. Pat 
Rauiu nasuan Saiiav i . Ram SrM)i:i: Frasai'. ( J92-1) Pat 
.3.55; (i P, L. T. 1; 3 Pat. L. R. 22; (1925) A. 1. R.^V■At) 
29!) 172 


, - Occitpnncy holding, transfer of portion of — 

Surrender of holding after transfer, whether 
affects transferee. 

A surrender of an occupancy holding by the tenant 
after the transfer of a share of the holding is invalid 
in Ro far as it professes to alTeet the interest of the 
transferee. C Jogesh Chanura Rov v. Tazar Alt 

757 

- Tenancy, nature of — Appeal, second -Ques^ 

tion of law—Permanent tenancy— Presumption — 
}‘rinciples applicable. 

The question whether a i»resuinption of jierina- 
nency of tenancy is justified upon the facts found, 
is a question of law and is open to correction in 
second appeal. 

The circumstances of eacli case must determiim 
whether the presumption sliould or should not bo 
made, as it is impo.ssiblo to give any cxliaiistivo 
enumeration of the facts wJiitdi shall or .sliall not 
justify the presumption to be drawn. 

In the ease of non-agricultural holding.^, created 
before the Transfer of Property Act. where the origin 
of the tenancy is nnknown and its ineeption is lost 
in antiquity, the principle of a lost grant maybe 
invoked by the tenant, and from the conduct of tJic 
partie.s and the surrounding circumstances, the (.’ourl. 
may be asked to i>resumc that the tenancy i.s a jDer- 
manent one. 'I'lie condiK’t of the landlord in recog¬ 
nising succession and transfer and in standing by 
when pncca buildings have been raised ujion tlm 
land, may bo ndied on in Hnding out the tonuK of 
tho lease ut its inception, or, the tenant may rely 
upon the princijile of enquitabJe estopjiel as against 
the landlord, wJiereby the landloid may be estopped 
from showing that tho lease is a terminable one. 

Mei-e forbearanee. however, to enlianca? the rent or 
to eject tho tenant, ivliere. the right exists, means 
nothing. If transfers are made. doHcriliing the ten¬ 
ancy as permanent and tho hindlor^I recognises the 
transfer, he allows the creation of evidence by con¬ 
duct. Otherwise, u transfer of tenancy of hoin^. 


nos 


INMAN CASfilS. 


Landlord and tenant—concld. 


i' l l bind would ordinarily be no evidence of the per- 
'11 111 Ilf, y of the tenancy. The building of pucca 
Ji .'U'^ -s aufl that to the knowledge of the landlord is 
i vid'ace of the assertion of the tenant of his belief 
that till teiianoy at its inception, which is unknoT\Ti, 
was {I'l'inanent. In this connection no question of 
estiippd fir acquiescence arises, and the case depends 
upon the principle of inference of the terms of a lost 
;;rant. 

In order to enable the Court to make a presump¬ 
tion of pennauency the following elements, must 
f'i'din u ily he shown to exist, viz., (1) the origin of 
tlu' t.niancy for residential purposes must be unknown; 

the existence of permanent pucca buildings on 
the laufl i)uilt long before any controversy arises 
and that to the knowledge of the landlord; (3) uni- 
foriu payment of rent, and (4) recognition of succes¬ 
sion and transfer by the landlord. The absence of 
the 3rd and Ith elements w’ould raise difficulties in 
the way of raising the presumption, but would not 
he ch'cisive if tliere are other circumstances in aid 
of th" presumption. C Ahdul Hakim Khan* v. Elahi 
IUksha Saha, 29 C. .N. 138; <’1925) A. I. R. (C.) 309; 
32 0.13 103 


- Tenant not put m possession of whole holding 

—Suspension of rent—Abatement of rent. 

^Vhere a portion of a holding is let out to a lessee 
and the lessor subsequently lets the holding to another 
lessee and is unable in consequence to put the latter 
in possession of the whole holding, there will be a 
full suspension of the rent in respect of the whole 
holding until such time as the landlord puts the 
lessee in possession of the whole holding. Where, 
however, Uie lessee is aware at the time when the 
lea^e is granted to him that a portion of the holding 
is 111 tlie ijossession of another there will not be a 
suspeusion of the whole rent but only a proportionate 
abateuieut olit. C. Joyram CuA^DRiV v. Bisnu Charan 
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LandreVGnU6 —Asli lands assessed at Permanent 
Settleyncnt--:iubiner<jence and re-emergence—Person 
in possession, title of, dispute about—Additional 
assessment, whether justified. 

Lunas sealed as asli lands at the time of the 
Lenuaneat Settlement and assessed with revenue are 
not liable to additional assessment of revenue, when 
they re-einerge after submergence. 

The mere fact that the title of the person in 
possession is in dispute does not give the Govem- 
iiieut the right to make assessment of the lands. C 
Secretary of State for India v. Kali Narayan Roy. 
29 C. W. N. 119; (1925) A. 1. R. (C.) 273 211 


Lease, constntetion of—Document reserving yearly 
rent—Intention of parties—Tenancy Urminable by 
death, whether heritable—Tenant-at-will, ejectment 
of — Notice, whether necessary. 

Every document which reserves a yearly rent or 
which states that the rent is payable in proportion 
to certain aliquot parts of the year does not neces¬ 
sarily create a tenancy from year to year. 

Wnere the intention of the parties is that the ten¬ 
ancy is to be determined by the death of either party 
there can be no estate which the heir can take. 

It is settled both in England and in India that in 
the case of a tenancy-at-will no formal notice is re¬ 
quired but a demand for possession is sufficient Pal 

vi«TriR.Vh“56 SC-, am) Pat, 333^ 


[1935 

Legal Practitioners Act {XVIII of 1879), s. 4. 

See Insolvency Act, 1848, s. 3 1025 

Letters Patent (Cal.), Cl. 41. See Criminal trial 

47 

Letters Patent (Mad.), cl. 15 —Permission to sue 

as pauper, grant of—Order of Judge, Original Side, 
whether judgment — Appeal. 

The linal order of a Judge sitting on the Original 
Side of the High Court, allowing or refusing to allow 
a plaintiff to sue as a pauper is a “judgment” within 
the meaning of cl. 15 of the Letters Patent, and is, 
therefore, appealable. M Baku Sah v. Purushothama 
Sah, 20L. W.845; 35 M. L. T. 136; 47 M. L.J.932; 
(1925) A. I. R. (M.) 1G7 201 

- cl. 36— Civil Procedure Code (Act V of IVOS), 

s. 08—Provincial Small Cause Courts Act {IX of 
1887), S.26 — Difference of opinion — Procedure. 
Where in a revision petition to the High Court 
under 8. 25, Provincial Small Cause Courts Act, there 
is a difference of opinion between the Judges, cl. 30 of 
the Letters Patent applies and not s. 98, C. P. C., and 
the opinion of the Senior Judge, therefore, prevails. 
M Nagafpa Pillai v. Aruncualam Chetty, 47 M. L. J. 
870; (1925) A. I. R. (M.; 2bl 1016 

Libel —Fair comment, what amounts to—Damages, 
assessment of—Nominal and exemplary damages, 
when can be awarded. 

Bodies of trained, disciplined and organized ser¬ 
vants of the Government acting under the instrurtions 
and directions of superior officers, such as the Police 
and the Military, are expected not to give way to 
feelings of vengeance and to observe a higher stand¬ 
ard of conduct than untrained, imdisciplined and 
unorganized rabble in the street among w'hom they 
are expected to keep order. 

Just, however, as a higher standard of behaviour 
is expected from the Police and the Military' as com¬ 
pared with the crowds in the streets, similarly frem 
a body of cultured, highly educated gentlemen pre¬ 
paring to make an enquiry, is expected a calmer and 
more judicial attitude than is to be expected from 
mere casual narrators. 

Where the facts stated are correct, reasonable and 
even plausible, criticism may be justified as fair com¬ 
ment, but if there are no facta to warrant the defama¬ 
tory imputation the defence of fair comment cannot 
be maintained in an action for libel. 

A person who makes a defamatory statement can¬ 
not escape liability in respect of it merely because he 
made it honestly but without due care. 

in a suit to recover damages for libel nominal 
damages will be awarded only when the plaintifl is 
content to clear up his character, and does not care to 
put money in his pocket. 

In assessing damages in a case of libel the conduct 
of the defendant during the proceedings may be 
considered but such conduct is only his conduct in 
the First Court. The repetition in the Appellate 
Court of the defence in the Court below cannot be 
considered as aggravating conduct. 

Where no private malice or personal grudge has 
been proved and it is shown that the defendant acted 
throughout in the public interest, the case is not one 
for exemplary damages. 

Per Reilly, The right of fair comment on 
matters of public interest is a rigbt which it is the 
duty of the Courts carefully to guard and liberally 
to interpret. 

In criticising the conduct of the Police on the 
occasion of a riot, the de&ndants stated in a report 
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that the Police and the superior oflicers were, before 
the commencement of the riot, eng«'\prcd in a criminal 
conspiracy for the pvirpose of provokinR: a breach of 
the peace and violence on the part of non-co-operators 
and then using reprisals and linally tixing the res¬ 
ponsibility on the movement of non-co-operation, and 
they went on to say that they considered the evidence 
was conclusive and unim]jeachable about the com¬ 
plicity of plaintitY, who was the District Superintend¬ 
ent of Police in the transaction. In a suit for 
damages by the plaintiff for libel, it was found that 
the Policemen had misbehaved on the day in ques¬ 
tion. but that there was no proof of any conspiracy 
much less of plaintiff's complicity in it: 

Held, that the report had gone far beyond the 
limits of justiliable criticism and any plea of fair com¬ 
ment mxist, therefore, fail. M Sliiu.^^makia Ivkr v. 
Hitchcock; 22 L. W. 26 900 

Limitation, operation of—Cause of action, accrual 
oi —F^ntni taluk, sale of—Sale set aside — Restora- 
tion of possession- Rent, suit for — Limitation. 

The period of limitation is extended where there 
has been a suspension of the cause of action or where 
the cause of action has accrued not on the date indicat¬ 
ed in column 3 of the Schedule to the Limitation Act 
but on a subsequent dale for no fault-ofthe plaintiff. 

Time runs from the dale on which the rights of the 
party suing are linally settled, giving birth to his 
cause of action, and once it starts running it cannot be 
stopped by any act wliich does not bring about any 
change in those rights. 

The operation of unoriginal decree is not suspend¬ 
ed by the presentation of an appeal nor is it internipted 
where the decree of appeal is one of dismissal. 

Where the sale of a putni taluk is subsequently set 
aside and the patnidar.f are put in possession of the 
taluk the suspension of the zemindar's right to recover 
rent is put an end to on the date of such restoration, 
and limitation for the recovery of rent commences 
from the date of such restoration of possession to t^ie 
putnidars. The mere fact that an appeal is preferred 
from the order setting aside the sale, which is subse¬ 
quently dismissed, does not affect the question of 
Umitation. C Buoy Chan’p MAHATAn v. Nilmoxi Lahiri 
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Limitation Act (IX of 1908), S. 5—Appeal filed 
after limitation—Bona fide mistake—Extension of 
time—Sufiicient cause. 

In answer to a suit for ejectment of certain tenants 
fr()m their holdings on the allegation that they were 
non-occupancy tenants the latter pleaded that they 
cultivated the land under certain other persons who 
were under-proprietors in the village. These latter 
persons were thereupon impleaded as defendants and 
set up under-proprietary rights. The Court held 
that no such rights were proved and decreed the suit, 
but the names of tlie inten’enor were not shown in 
the decree wliicli was pa.“aed in the case. The inter¬ 
vener defendants tiled an appeal in the Court of the 
District Judge bey<>nd the period of limitation and 
explained that tho delay was due to the fact that they 
had first intended to tile an appeal in the Commis¬ 
sioner’s Court and it was only after taking legal 
advice that they had discovered tliat the appeal lay 
to the Court of the District Judge. The District 
Judge refused to admit their appeal on the ground 
that their names did not appear in the decree. 
Thereupon they made an application to the Court for 


Limitation Act—oontd. 

the amendment of the decree and lli • -t . it'-- n.i- 
amended bv inserting their names in tlu* d. i': . 

Held, ni’that the right of the opiH-lhiuts l.. 
from the decree of the First Court ;iiv s 'on tl 
when tlic decree wasamended l>v tlio midiii' .i ■ f d r 
names and that in this view of (he enst lii< ir •![ | ^ .1 
could not be regarded ns having been 111 d 1 • n.l 
time : 

(2) that in any case the appellants were eniitK l io 
the benefit of s. 5 of tlie Limitation .\. l 

An honest mistake made by a liiiu'.Mii in 

correct ailvico amounts t<i snOirlcni e.in-o lor oxfi t. ' 
ing the period oflimitatum within the mo„niiic of 
6. 5 of the Limitation Act. 

The judicial discretion given by .s, 3 of llie Limit -- 
tion Act to admit an appeal after tlie pre.-;. rib'd , - i L,! 
of limitation shoukl be exereised if tho ;,i,}v I i i < 
been prosecuted with due diligence, and wh- n in li;" 
exercise of judicial discretion a .Imlge fails ioii|.|.b. 
the rule, the Appellate Court shouhl eitln r lomit (!- • 
case or itself exercise tlie discretion. A Liiwm: ' 

6Ai) r. BisHfNATn Prasad, L. li. 6 A. 26 Uev 627 

_ S, 5 — A]>pcal filed lidixhtl lirih' 

of time, application' for-Hevieu'opplieniioiK i, „>■ 
spent in! whether can he dcduc:''(i I fur 
An application to extend the lime limilnd f- r liiin-v 
an appeal bv deducting therefrom tlie i ime sjif-nt by 
the appellant, in pre.senting and l>ro.^e^ut ing a i. vi, v, 
application in respect of the judgment a[']’r 'o,| 
against rnav be granted on a consideration of iho o, 
under s’, oof the Limitation Act. provided tlieapi.l- 
lant shows duo diligence in making Hu- a|iiLe:,ti..|, i.-r 
extension. C Krishnadas Achar.ikm 
Rahimanxessa Bibi 

___ 5^5 _ Appeal presented beyond tiutc S'yli- 

pence of Counsel—Extension of timr -- 

TheXet that an appeal is presented hryond limo 
owing to the negligence and forgctfiilne,-s of (.’.mn.- l 
is not a sufficient reason for indulgence umh r fioi 
the Limitation Act. O Dilan r. Ram v lo o. 

& A L U 1276:1 0. W. N. 880; (l!)2.'j A. I U.-o.i 

374 

_S. 5, applicability of- Applicatto), to .svf nsi.l.- 

ex parte decree. . 

Sections of the Limitation Art applies only to 
appeals or applications for a review of juftgmc-iit or h r 
leaW to appeal and not to an npjdieation h-r selling 
aside an ex nuj'/e decree or an onler of <]isni!s>al foj- 
default. RMAKAwNAWr. Somasunduam Oui n^v 2 
R. 655; (1925) A. I. R. (R.) 187 o24 

______ s 5— Civil Procedure Code (Act L of /PoM, 

s ] 10 —Application foi' leave to appeal to rrin, 
Council-Time spent in obtahuny renew pf Ihyh 
Court judgment, whether can be deducted-Suit toy 
partnership accounts--Value of .subject-motley. 

The time occupied in prosecuting an apphcaliou 
for review of the judgment of the High < ourt sh. uid 

be deducted in calculating .the period of lim.iahon 

fo-presenting the application for leave to ap) cal b- 
Hifl Majestv in Council. 

In order to determine the value of the sub)..- - 
matter of a auit for f 

'' ' 

I.Vnrnnertv that should be looked to. B Nao-an 

CtXTS-Ihham Tsmaval. 26 Bom. L. R. 1261; , 

A. I. K. (B-) 137; 49 B. 14J 1S1 
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-S. 10—.Voncj/ entrusted by one brother to 

another In triiat for former's soil — Trust —Swif to 
?T cove r 7t)oney — LjI m itot ion. 

A clef'll c'xec’ntecl between two Muhammadan bro- 
tliers rer*ite(l tlie fact tliat a deceased brother of 
theirs had entrusted a certain sum of money to one of 
them for his son. and that tlie one to whom the money 
liad been entnisted would be I'csponsible for its pay¬ 
ment. In a suit bv the son of the deceased brother 
to recover the monc^v from his uncle to whom it had 
ln'f'n entrusted by his father ; 

I/cld. that an express trust had been created by 
plaintiff's father in his lifetime in respect of the 
money and that the I’ecital in the deed was merely 

t % 

f'vidcnce of such a ti’ust hayinj^ been created and 
that the defendant being an express tnistee the suit 
was governed by the provisions of s. 10 of the Limita¬ 
tion Act and no question of limitation could arise. M 
Muhammau Matthiar r. Kasa Rowthan, 20 L. W. 54(5; 
(1924) M. \V. X. 87f>; il924) A. I. R. (M.) 920 5 0 8 


-s. 14 (2) -Execution petition in right Court 

Proceedings continued in wrong Court- Bona 
tide proceedings - Exclii.siou o f time. 

Where two sei)arate Courts at ditYerent places have 
a common .ludge who .sits for a certain number of 
days in the month in each Court, and an execution 
application presented in one of the Courts which has 
jurisdiction, is taken up and disposed of in the 
other Court which has no jurisdiction, because the 
Judge happens to be sitting at tliat place, and the 
proceedings are eventually set aside in appeal, the 
decree-holder is entitled, in a subsequent application 
for execution, to exclude the time occupied in the 
proceedings in the wrong Court till the decision of 
the appeal under s. 14(2) of the Limitation Act. B 
Panuu Dagadu V. Jamn’adas Chotumal, 2G Bom 1^ R 
470; (192.5) A. I. R. (B.) 113 778 


-S. 18— Civil Procedure Code (Act V of lOOS), 

0. XXI, r. 90 -Execution of decree Sale,' appli¬ 
cation to set aside Eraud and irregularity, dis¬ 
tinction between Fraud, proof of—Limitation. 
Fraud in bringing about an execution sale is as¬ 
sent a . 1 .filial it\ in the conduct of 

the sale. 

In order to obtain the benefit of the i.»rovi8ions of 
s. 18 of the Limitation Act in respectof an application 
to set aside an execution sale, the judgment-debtor must 
establish that there was some contrivance on the part 
of the decree-holder by which he was kept from the 
knowledge of his right to apply under 0. XXI. r. 90 of 
the C. P. C. It is not sufficient to say that as there 
was fraud in the conduct of the sale, therefore it 
must follow that there was a contrivance on the park 
of the decree-holder to keep the judgment-debtor 
from the knowledge of the fraudulent sale 

Fraud is, however, a continuing influence, and until 
that influence ends it retains its power of mischief 
and, therefore, fraud antecedent to the accrual of the 
right of action may also be considered under s 18 
of the Limitation Act. Pat Bajrang Prasad Singh 
r. S0NE.IHARI Kuer 622 

--S. 19. Sec Mortgage 330 

-S. 19 — Acknowledgment—Promise to pau 

amount due, whether necessai^, 

^ To institute an acknowledgment within the mean, 
mg of 8. 19 of the Limitation Act it is not neces¬ 
sary that there should be a promise to pav thp 

*i®®«®sary under the section 
IS that there should be an acknowledgment of pre> 


sent liability before the claim is barred by limita¬ 
tion. M Peri Ramasami v. Chandra Kuttaya, 47 M. L. 
J. 840; (1925) A. 1. R. (M.) 2G1 297 

—- S. -Acktiowledgment, what amounts to — 

Statement by vendee that he purchased property from 
mortgagee, whether acknowledgment of s^ibsisting 
mortgage. 

For a statement to amount to an acknowledgment 
within the meaning of s. 19 of the Limitation Act, there 
should be an acknowledgment of liability and it 
should be a consciou.s acknowledgment. 

When a man says that he purchased a certain 
mortgagee right he only means that he purchased 
certain property which came into the possession of 
his vendor as a mortgagee. All that he admits is that 
liis vendor came into the possession of the property 
on foot of a mortgage. No question arises in his 
mind as to whether tlie mortgage subsists or has 
become time-barred. The statement by itself does not 
signify to the mind of the person making it or to 
anybody ehse that the maker of the statement thinks 
and believes that lie is liable to be redeemed at the 
date of making tlie statement. Such a statement 
does not amount to an acknowledgment of liability 
within the meaning of a. 19 of the Limitation Act. 
A SnAii Devi v. Bhagwaf Dayal. L. R. G A. 139 Civ.; 
(1925) A. I. R. (A.) .353 5 84 

-s. 19 —Evidence Act {I of 1872), s. lilt, ill. 

(e)— Acknowledgment — Agerit, authority of, proof of 
— Presumption —.l/ort.^aj/c—Wajib-ul-arz, entry in 
-Verification by agent of mortgagee, e^ect of. 

The sufficiency of an alleged acknowled^ent which 
is relied on as operating to save limitation must be 
judged with reference to the law in force at the time 
when the question arises and not with reference to 
the law' in force at the date of the acknowledgment. 

No valid acknowledgment can be made by a general 
agent unless he is expressly or impliedly authorised 
in that behalf, hut the authority may he presumed 
from the attendant circumstances. 

Where a mortgage was recited in a wajib-ul-arz 
prepared during a Settlement effected under Regula¬ 
tion ^'II of 1822 as amended by Regulation IX of 
1833, and the wajib-ul-arz was attested and verified 
by the agent of the mortgagees; 

Held, that having regard to the directions issued to 
the Settlement Officers with regard to the prepara¬ 
tion and verification of a wajib-ul-arz, it was open to 
the Court to presume under s. 114 of the Evidence 
Act, that the Settlement Officer had satisfied himself 
as to the authority of the agent to verify the wajib- 
ul-arz on hehuM of the mortgagees, and that, there¬ 
fore, the recital and verification constituted an 
acknowledgment within the meaning of a. 19 of the 
Limitation Act, A Ganga Ram v. Lachaman Sisoh, 
L. R. 5 A. 7.36 Civ.; (1925) A. I. R. (A.) 176 6 33 

-;- S. 22 —Addition of party^ Limitation, zx~ 

piry of—Application to amend plaint, whether can 
be allmced. 

If a new plaintiff is added as a party to a pending 
suit after the lapse of the period of limitotion fixed for 
the suit, the bar of limitation would net be paved- 
A (Tourt acts rightly in rejecting an application to 
substitute the name of a person in place of that ef 
the plaintiff on record after the lapse of the pcri<^ 
of limitation for filing the suit, when the new plaintiff 
claims under a different cause of action. M 
BUBBAU2JA V. PuLIPCtLA ReDDY 
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-S. 23, Sch. I, Art. 120—Crimi/ml Proce¬ 
dure Code {Act V of 1S9S), ss. 0,5, 0,0—Attachment 
of property — Declaration, suit for — Limitation, com¬ 
mencement of. 

In a'Proceeding under s. 145 of the Cr. P. C. the 
land in dispute was attached by the Magistrate under 
B. 146 and a Receiver was appointed in respect of it, 
the parties being referred to tlie CUvil Court for tlie 
determination of their rights. The plaintiff .subse- 
ouently brought a suit for a declaration that he was 
me owner of the land: 

Held, (1) that it was the attachn\ent by t)ie Magis¬ 
trate and not any wrongful act of the defendant 
which had given rise to the right to sue and that 
the right accrued when the attachment was made 
and limitation began to run from that date under 
Art. 120 of Sch. I to the Limitation Act; 

(2) that after the date of the attachment by the 
Magistrate no fresh period of limitation began to run 
under s 23 of the Limitation Act. N \bknatm r. 
Binu, 20 N. Lj. U. 195; (1925) A. I. R. (N.^ 23G 631 

-S. 26— Easement—Riyht of way—1. ninte.r- 

rupted user for twenty year.i—Presinnjytion —Failure 
to draw presumption—Second appeal, whether com¬ 
petent 

An open user continued without interruption fora 
period of over twenty years and not shown to be 
attributable to permission or sutYiranca on the 
owner's part is prima facie evidence of enjoyment 
as of right within the meaning of s. 26 of the Limita¬ 
tion Act. . 

Failure on the part of an Appellate Court to dmw 
from such user a i^resumption that it was as of right 
is an error of law which .n.ilces a second appo il 

petent. N Narais' v. Ikram, (1925) A. I. R. (M.) 270 

81 

-Sch. I, Arts. 29, 36. applicability of-Suit 

to recover compensation for loss sustained by htc- 
gular execution sale —Terminus a quo. 

A suit to recover compensation for loss sustained on 
account of the irregular sale of certain Property in 
execution of a decree is governed by Art. 36 of fecti. I 
to the Limitation Act, and must be brought withm 
two years from the date of the sale. 

Article 29 of Sch. I to the Limitation Act must bo 
interpreted to apply only to the seizure of property 
and not to govern any suits arising out of what Itap- 
pens later at the time of sale. L 
Jai Kwhks Das, 5 L. L. J. 289; (1921) A. 1. R. (L.) LW 

-Art. ^9 —Permissive possession of 

moveables—Possessor's claim to ownership losses 
sionwhen becoms unlawful— Suit for recovery of 

possession —Ter;uinuB a quo. , . 

Where the original possession of moveables is p 

missive the character of that possession isnotchangea 
by the fact that the person in p'js.session seta up 
claim to the property as his own. 1 he possession 
does not become unlawful until a formal detnani o 
its return is made and refused. i 

A suit for recovery of possession under ' 

cumatances is governed by Art. 49 of the Li 
Act and is within time if brought 
from the date of refusal. R Ma Mary v. lU Hr. v i-n, 

2 U. 555; (1925) A. 1. R. (R.) 146 ' ^ 

■---Art. 53-Salf on '“'5,. .7, 

recover price — lAmitation, coramen^ment of , 
■ience Act (I of 1872), s. OS-Tcckmcal u-r.U 


—“Thavani," meaning of—Oral eviden>-e, whether 
admissible. 

Under s 98 of the Evidence Act, evid* -'^e of ‘he 
meaning which words bear in mercantile !• nsactions 
can be given, and where a particular v-' -1 has ob- 
tiiiiied a technical meaning in a paitioiilar tiad'^ or 
when used in a particular context, ‘he Courts wiicii 
construing that word are hound n* take into aecouat 
that meaning. 

The word "fhavani" luis ac(juired in transactions 
in piece-good.s anviigst dealers in Ciodowii Street 
and Coral Mercliant Street in tiie City of Madras a 
particular signilicance and is equivalent to a credit 
periiul. 

In a contract for sale of piect;-goo<lfl in the City of 
Madras, the vemlor sent the vendee a bill and at tli© 
top the following words appeared, “Debit interest 
at J per cent, per mensem after sixty days thnvnni" : 

//e/d. that the sale wa.s n credit sale and not a cash 
transaction; and tliat under Art. 53 of Sch. I to 
the Limitation Act. limitation for the suit commenced 
to run only on the expiry of the period mentioned, when 
the price became payable. M K. iil. P. H. N. M. P lUM 
r S 0 MASI’NI)ARA.M CtiBiTY & Co.. 47 M, L. J. 814; L. 

W. 981; (1925) A. I. R- '.M.) IGl 299 

_Sch. I, Arts. 66, SO-Bond providing for 

repayment of principal after fixed period-Interest 
mvable monthhj-Dcfault in payment o; infa-est 
Principal becoming due-Suit to recover principal 
and intcresl-Limitation, commencement of. 

Th- amount of a l)ond was expre.ssed as payable 
within six months and intinest thorenn was to he 
™ d month by .nontli, and .t wa.s pnn-ided tliat ni 
fh) event of default in [layment of interest for any 
rnonth compound interest was to acen.e on Hm nn- 
ra“d amount and the len.ler was to have a right to 
me V suit at once for tlie reeovery of prmeip.al and 
inLrest without waiting for tlie s ipidated period of 
months No interest was paid under the bond. 

rl, «^,dt to recover primdpal and interest: 

^ Held, {U that the suit was governed liy Art. 80 of 

Sch I to the Limitation .Vet > , , , 

% that the money <luc nmlcr the bonrl became 

UHN^ble on failure, t.i pay tlie Hrsl month s mtei^^st 
pH\ai> e began to nni from the date of the 

the fa<-t that it was also slated in 

Ih^ bond that tlie money was I-ayalde five inontl.s 

If .. ./if! not f'ntitle the creditor t(. ignore the former 

^ the starting point of limitation and select the 

iiTer oL beerse it suited his eonvenienco better 
lateT one purties to an agreement to 

Hrfct thenwelves out of the Law of Limitation by 
in their agreemeul alteriialive starting poiuta 

inserting m me r ^ 

n C 318 1 O. W. N. 647 280 

10-^7. 27 0. C. Provi.stial Small 

~V^Ar«E Courts Act. 1887. Sch. II, Art. 31 704 

95 _ Suit to set aside decree 

- ' , frank—Limitation, commencement of 

K’n urc'of milt, whether changed by failure o 

U'if/i regard to constguential relief. 
aJdace erif/ence u rn evidence in support 

f m/m-a"yerf>r conseq'X’ntiHl relief and treating it 
ofthepia>er ,,uintifT cannot convert a suit tor 

SedmiSr"m.; citetential relief into one for a 

mere a decree on the ground that it 

tat b«n chutned'^y fraud is governed by Art. 95 of 





1112 


INDIAN CASES. 


[1925 


Limitation Act— contd. 

Sch. I of the Limitation Act and limitation for the 
suit begins to run from the date on which the plaint¬ 
iff had notice of t!ie decree. C Svrada Prosad Roy v. 
Kai Mohan .Saha 629 

-Sch. I, Arts. 137, 138-"Cui7 Procedure 

('ode (Act V of ]0ni<), .<?. (il,—Attachment-Mortgarje 
pending attachment, Jt'hefhcr void or voidahle-- 
Auction-purchaser, suit bjf, to recover possession- - 
Limitation Prior mortf/agc, paid i>ff, whether kept 
alive — Intention of parties. 

A private alienation of property pending attach¬ 
ment is wholly void against all claims enforceable 
under the attachment. 

Where pending an attachment the judgment-debtor 
executes a usufructuary mortgage of the attached 
property, the mortgage is void and tlie auction-pur- 
chaser in execution of tlie decree becomes entitled 
to possession of the property on the date of the .sale. 
A suit brought by him to recover possession of the 
property more than 12 years after the sale is barred 
by limitation either under Art. [I.’IT or Art. I.’IS of 
Sch, I to the Limitation Act. 

The question whether a prior mortgage was or was 
not kept alive by a later mortgage executed in dis¬ 
charge of the earlier one. is one of the intention of 
the parties. M Srinivasa Iyknc.ar r. Vrllayan Amba- 
LAM, 47 M. L. J. 01.3; (1925) A. I. R. (M.) :t3S 349 

- Arts. 139,144— Landlord and ten¬ 
ant- Tenant holding over after expiry of lease — 
Adverse possession—Ljectment suit -Liniitation -Co¬ 
sharer holding over after lease—Failure to pay rent 
for long period, effect of. 

A tenant who holds on to the land after the expiry 
of the term of his lease cannot be said to be holding 
"adversely” to the landlord. As long as he is in j)os- 
session he cannot deny that it was from the lessor 
that he got the land. 

Where, however, a tenant holds on after the expiry 
of the lease, time begins to run against the landlord 
from the date of the expiry of the lease under Art. 
139 of Sch. I of the Limitation Act and after the 
expiry of 12 years the title of the landlord must 
cease by the application of s. 28 of the Limitation Act. 
With the cessation of the right to recover the land 
his right to the property is also extinguished. Article 
144 of Sch. I of the Limitation Act has nothing to do 
with such a case. 

Where a co-sharer who obtains a lease of the joint 
property from the other co-sharers continues in pos¬ 
session of the property after the expiry of the lease, 
without i)ayment of rent or a share in the profits to 
the other co sharers for a very long period of time, 
the only inference possible is that he holds adversely 
to the other co-shnrers and not as a co-sharer. A 
Dalmir Singh v. Jott Prasad, L. U. 6 A. 251 Civ. 

550 

■ ■ - Art« Adverse possession — Title, 

pi'oof of—Nature of property—Limitation. 

Where in a suit for recovery of possession the 
plaintiff proves antecedent title and there is no 
allegation of dispossession nor is there any finding 
that the plaintiff was actually dispossessed on a certain 
date, Art. 144 of Sch. I of the Limitation Act 
applies to the case and the Court should consider 
whether the defendant has completed a title in himself 
by being in adveree possession for the statutory 
period. 

In considering the question of possession in such a 
case the Court should consider the nature of the pro- 
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perty and as to how far it is capable of being pos¬ 
sessed directly. A Ali Hammau i’. Ghi'RPattar Singh, 
23 A. L. J. 2-14; L. R. G A. 181 Civ. 578 

-Sch. I, Art. 131. Sec C. P. 0.1908, s. 105 

808 

--Art. 181 —Mortgage-suit— Application 

for final decree — Limitation—Pendency of p^’oceed^ 
ivgs (Ls to mortgagors title —Suspension of time. 

The Limitation Act is complete in itself and any 
ground for extension of time or for the suspension (a 
time must be sought for within the four comers of 
tlie Act itself. 

Artiele 181 of Sch. 1 to the Limitation Act 
applies to an application by the plaintiff for the pass¬ 
ing of a final decree in a mortgage-suit. 

In a mortgage suit where a preliminary decree is 
passed and lime is fixed for payment of the decree 
amount, the plaintiff must apply for the passing of a 
final decree within the time allowed by law, that la 
three years from the date fixed for payment, whether 
the mortgagor has title to the mortgaged property or 
not and whether the personal remedy is or is not out¬ 
standing. 

The period prescribed by Art. 181 of Sch. I to 
the Limitation Act cannot be extended in favour of 
the plaintiff merely by reason of the pendency of pro¬ 
ceedings in Court with regard to the title of the 
mortgagor. 

When time has once begun to run, it cannot be 
suspended by reason of any proceedings in Court 
unless an injunction or a stay order has been obtained 
staying tlic proceedings, or the facts can be brought 
within one of the sections of the Limitation Act 
which lay down the conditions under which the 
nmning of time is suspended. M Ammathavt AmmaI 
r. Sivarama Pillai, 20 \.. W. 987; 48 M. L. J. 74; (1925) 
A. I. R. (M.) 334 272 

-Arts. 181, 182—Civil Procedure 

Code (Act V of 1908), 0. IX. rr. S. S. 4 -F.rerution 
of decree—A ppliention for erecutirm— ContinuaUvH 
of proceedings—Application to continue proceedirgi, 
nature of—Dismissal of application for default of 
decree-holder — Limitation. 

An application contemplated by Art. 181 of 
the Limitation Act must be an application required by 
law to be made. 

There is no provision of law which requires * 
decree-holder to make an application where ta® 
sole object is the continuation of proceedings in a peEd* 
ing case. Where the Court intends to and does, cs a 
matter of fact, maintain an application for execution 
on its pending file, and stays proceedings for the time 
being and does not finally dispose of the .ippHc^w'^ 
an application made to the Court for the sole 
of drawing its attention to the pending file so 
it may proceed with it, is not governed by any 
Article of the Limitation Act. . 

An application for execution of a decree for eal® 
on foot of a mortgage was returned to the oecree- 
holder for certain amendments to be made end for 
the filing of certain papers. application 

again filed by the decree-holder without the amend¬ 
ments having been made and without the P®P*^ 
which had been directed to be filed. The 
directed notice to issue to the judgment-debtors end 
fixed a date for hearing. On the date 
decree-holder did not appear and the notice ifsne 
to the judsnr.ent-dcbtcr rras fennd not to have 
served as the decree-holder had failed to pay costs 
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for jfurther proceedin^js. Thereupon the (.’ourt passed 
the following order; -“The ea.se be c*onsigmd to re¬ 
cord on account of the decree-holder’s del'.nilt in 
prosecution. The decivo-hokler will bear his ’ 

More tliau three years after this orilcr the drerec- 
holder made an aiiplicatiuii for ('ontiiiuiug luocoed- 
ings under his previous a|)i)lieation; 

Held, that the ordei' passe<l by tlu- C«'nrl on the 
previous application could not be iutori’retnl ns 
meaning that the r'ourf merely postponed liie hear¬ 
ing of the ai)plieation, the application was linally 
intended to bi- dismissed and was. as a matter of fact, 
dismi».sed by that order and tliat, therefore, tin- 
subsequent ai)plication was barred by lime. 

When an appli'^alion for eiicciuion hasbo.;-n dis¬ 
missed for tic’fault. in oireumstance.s menliotic<l in 
rr. 2 <and 3 of O. IX of the \\ C. relating lo Miits. 
proceeding.' under r. 1 of the (kale r cannot be taken 
in rcsj)’-et .'f such an api>lical ion. C lou.\i. N'.vuain’ e. 
Jac.u.\n-i. 10 O v'i A. L. K. 12Sa; 1 O. W. N. SIT; O. 
0. 158 . , 450 

-Sch. i.Art. 182 Execution <>i dccra In¬ 
stalment decree ■ Entire amouni iecominn dih' on 
default in pnument of nm’ in!-ta(incnl—^\ nicer 
Limitatlan, commencement of. 

Where an instalment decree i)rovides that tlic decree- 
holder will be entitled to sue for <'r takeout cxecnfioi^ 
for the entire amount on default in payment of any one 
instalment, tlr- entire anunmt beeonu-s due »iu sueli 
default and time begins to run against the tha ive- 
holder from tb.adate of such default. 

The fact of the decree-holder not enforcing the 
right given to him under the <lccree )>y attempting 
to realise tiic entire amount which fall.s (lue on default 
in payment of one instalment does not in itself amoui.t 
to a waiver for all time to come. n<u‘ has such waiver 
the offect c,f modifying the terms of the docile. 

C Kali Cjiar.vn UoY r. Mohksu ruANPUA 784 

Art. 182— Execution of decrc'^—Slny 


of execution, surety for—Apphcntion 
surety whether saves limitation against judgment- 
dehtor—Application for leave to ceaHaae execution 
proceedings -Step-in-aid of execution. 

■ A person who undertakes, during the pendency of 
an appeal by u judgment-debtor, to pay a certain .sum 
of money in the event of the appeal being dismussed, 
as a condition for the stay of execution uu^n^J pen- 
denev of the appeal, does not become a joint judgment- 
debtor with the principal judgment-debtor within he 
meaning of the 2nd paragraph of Explanation (l;o£ 
Art. 82 of Sch. I to the Limitation Act. and an ap¬ 
plication for execution against sucli a person r ne.s not 
operate to save limitation against the judgment- 

^**An application for permission to execute a 
bv the representatives of a deceased decrce-holdei i 
step-in-aid of execution which gives a fresh start to 
the period of limitation; but where such an niiplica- 
tion is made against a person who is not a joint 
judgment-debtor, the application opeiates > . 
limitation only ns against such pers.m and not as 

against other judgment-debtors iv'Vl'nosp 

Birexdra Chandra Singiia r. U'lsi Chakan Oho.e 

- Art. 1S5 (5). See C. P. C.. l!08. 

8. 41. O. XXI, r. 2 

Madras Administration of Estates 
fill of 1802), S. 16 ( 7 ), scope ot-CLMm lij 

more than one person— ^Jurisdiction o; Judge. 


Madras Administration of Estates Regulation 

—concld. 

Clause (7iot s. Ill of the ?^)a<lras Adminislralu n 
lv>tat<-’S Regulat ii‘n, lSil2, i-in|'lati s t lu- '-a r . p b. d 
;i eiaiiiiiint ai-pcai-iiii:' I" oi.iiip tin- [■, i-<nal 

pruperf ii-s li'fl iiiti-siatc b>- a pi'i.~'ii 

'I'hi- duly of a .Ju(lt:<“. if more ;!ian 'aic 
ap!'<',ir-i brft.iv hiiii. is to r«-rrr llio p;:rlifs i" a i’(“- 
gular suit aiui ir-t U- giv.-aay decisit-n acting uiulcr 
The Regulation. M .Maiu imav.wa.sw.wi! c. .Sfia;.v.M.\s!.v 
'I'li vuiUtu'.N. 17 M. L -I. 7(it; 21 L. . b‘>u; l!iL’.> .AI. 

\V. .\. liiC.: iU)2j' A I Iv .^! ‘ 2H> 414 

Madras District Municipalities Act V of 1920) 

--EliClioii Hides Poll not held Elcvtioli jichnoli, 

u'hethcr iiiaint-iinnhh . 

Ciidcr tiic Rul--s fomc'd by tlie Madi.is (iovci nment 
fill' tlie ilc''i.sioi, i)| iii.spHtc'. a> to tlii* \alidil_\ of 
election.s held und< r the .Madras DiMricI Mimc ipidi- 
tiesAct. the Ibstric! oi- Siibordinalc .buig'- h.'is no 
jurisdiction to dccidi'a di.^put'- wIk u lie- uniubcr of 
candidate' being Ii'-s ih.ni tin- miiulx-r of v.-K-ancIc.^. 
a candidate ha.s liccn dci-m^-d to be duly ciccic d nndrr 
r. 7 1 1' of lilt' Rules fur lie- eonduel of el'-ction-. 

The SCO]a-of r. I ufih'- Rules hu-tlsc-<lceisioii < f dis- 
luite.saslo validity of elections inii.st hr liiniti-d to 
ease.s wheri* r. poll jia.s biM ii lu'hi. M Si;i n iv .v.'.ii ii.\i;i.\u 
r lilt \e. >VATH.\i*i i;.\\i. 17 M. L. .T. i()2: (l'.)2.i' A. 1. R. 
i.M.j ;r;i; 218 

Rule.^ for preparation of electoral rolls, rr. T. 


10 -“Preparation", n hether Include.^ action of n ri.f- 
ing aulhorilii “Procenlings:' weaning of. 

In the rules for the preparation i-f ele'-toral roil.s 
under tlie Madras District .Municipalities Act. the word 
‘•prepandion " is used l'.>tli in a general and in a re- 
.stricted sense in different places In r. 8 of tlir- inles, 
whi-h pn'vidc-s that no failure to observe tlie rbivc- 
tions regarding the preparation of tin- electoral loll 
shall eiilitle anv one to (jiustion ftie validity and eon- 
clusivenes.s of the regi.st- rs in ehc-lion pro.-eedings, the 
word •'pre[»aralion ’is use<l in tin- g. iier;!l sen.'-e and 
inelude.s fh<‘ aeii< n of tin- revising aidImrily. 

'I'lierefore, a Judge in((uiiing into an eleetioii di.s- 
rute cannot go behiml tlie <-leeforal roil wliich is final 
and impiire into alleged defects in the fina-edme 
follow<-d bv tlie autliority revising tin eleetornl roll, 
ruder r. 7'of the .said rule.*, Ilic n'vi.sing anthority 
must con-sisl of the Chairman of tlie Munic-ipality and 
two unofficial gentlemen nominated by the (’ollector, 
but an order admitting a i-l;iim to be cnfcre<l in the 
ple<-toral roll cannot be (|iiestionerl on the ground that 
it was signed by llu’ Chairman and only one nnunicia!, 
instead of two as refiuired by the niles. 

I'he word " ro’eedings” in r. H (r.) uf tlie .Tho\-e ruli'.s 
is of the widest import and iindndes an inquiry into an 
l•leeli<»n rlispule. M Pai.anisami PiT.r.Ai r. Suinivasa- 

itANUACHAniAR, 47 M, L .J. Zt)*); 20 L. M . 851; liOJ.ai A. 
I. K. fM.J IGO; tl'J25j M. W. N. 28;, 322 

8S. 3 (21), 180, 347, 362—JJncroaehment 


on land on side of street—Off cnee—Limitation for 

An*enerotmhment upon Innrl liy the side of n street, 
even though such land i.s nneoven d by any pavr inent 
or other structure, amounts to an 
the street Avilhin the meaning of s. IbO of the Madras 
District Municipalities Act. . . .... 

Section 362 of the Madias District .Vimicij alities 
Vet deals with the removal of earth, sand or other 
materials or depositing such mntenals or making 
encroachment i>y depositing such materials on any 
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Madras District Municipalities Act-ooncld. Madras Revenue Recovery Act—concld. 


land, river, estuary, canal, baclc-water or water-course. 
It has n(jthing to do witli encroachment on streets. 

The proviso to s. 317 of the Madras District Munici¬ 
palities Act does not deal with a case under s. 362 of 
the Act, and a prosecution in respect of an act falling 
under the latter section must, therefore, he instituted 
within tha period of three months prescribed by s. 317. 
M Naiiu- c. R.\ma Kao. 20 L W. b31: 17 M. 

L, J. 017; (1!)2")> A. I. U. (M.) 1^6; 26 Cr. L. J. .o50 646 


Madras Land Encroachment Act (III of 1905), 

SS. 7, 14. Sec Kinu.ic way 345 

Madras Local Boards Act (XlV of 1920), ss. 55 
t2) (4), 57 -Ilonoravi/M<t{jlslr<ttc,resi(jn<ititfn It}/ 
Disqualification for election, whether removed before, 
acceptance of resignation bg (h)verninent. 

An Honorary Magistrate, disqualified as s\ich for 
election as a meml)erofa Local Hoard under s. 5.5 (2i 
(4> of the Madras Local FJoards Act. cannot relieve 
himself of that disqualiricatum merely by submitting 
his resignation to (Joverninent. O'he discpialilication 
subsists until the resignation is accepted i)y the 
Government. 

After an office is conferred and assumed, it cannot 
be laid down without the consent of the appointing 
power. M 1’resiuknt. Talck Ho.vko. Hosi-et v. Tctcu 
Chasdrapca. 17 M. L. T. 774; 20 L. W. 86,S; - lSt2.')) A. I. 
R. (M.j 173; (lSt25) M. W. N. 260 612 


Madras Proprietary Estates Village Service 
Act (II of 1894), S. 15 (2) -Notice to proprietor 

by person other than Collector, validity of .Ap¬ 
pointment by Divisional Officer, validity of— Suit to 
recover o'ffice—Burden of proof. 

Under s. 15 of the Madras Kroprietaiy Estates Vil¬ 
lage Services Act, a .stat»itory duty is cast upon the 
Collector to give notice to the proprietor of his 
action under s. 7 of the Act. Any notice by any 
subordinate of his, such as a Sub-Collcctor. does not 
fulfil the conditions laid down in cl. 2 of s. 15, and 
is ineffective. 

When a person comes before the Court claiming a 
village office on the ground of his having been valid¬ 
ly appointed, it is his duty to make out that he has 
been validly appointed. 

A Revenue Divisional Officer gave notice to a 
propiietor under s. 15 of the Aladras I’roprietaiy 
Kstati-s Village Service Act and the nomination by 
the latter of the defendant to a village of.U’C was 
vetoed by the said officer on the ground that it was 
not made within the prescribed time after receipt of 
notice and the plaiutiff was nominated to the office, 
but the order was set aside by the Collector on 
appeal by the defendant. In a suit by the plaintiff 
for rccoveiy of the office: 

Held, that there being no proper notice to the pro¬ 
prietor by the Collector under s. 15, his nomination 
of the defendant was not ovit of time; 

(2) that the appointment of the plaintiff was un¬ 
warranted and illegal; 

(3) that whether or not an appeal lay to the Col¬ 

lector, the plaintiff who was not entitled to the office 
was not entitled to any relief against the defendant 
who was in possession of it. M Vbnkatasubbatsa v. 
Govinda Krishna, 20 L. W. 826; (1025) A. I. R. (M.J 
290 2 82 

Madras Revenue Recovery Act (11 of 1864), 

8. S^—Rtve.mte Settlement — Assessment, validity of — 
Cltusi/ication as di'y or wet—Enhanced rate, legality 
of—Suit for declaration, maintaincbUuy of. 


Once a Land Revenue Settlement has been duly 
notified by Government,. the Collector acting under 
the orders of the Board of Revenue cannot vary 
the rates of assessment, since the annual payment 
is incapable of increase during the period for which 
the Settlement is made. 

When once certain lands liave been as.9e3sed as dry 
at a Revenue Settlement, they cannot within the 
period of .30 years during which the Settlement re¬ 
mains in force be j-e-assessed as wet. Such assess¬ 
ment being illegal and a/tm rnv.v. the party aggrieved 
is not dehai'red l)y the provisions of .s. 58 of the 
Madra.s Revenue Recoveiy Act. from bringing a suit 
for recoveiy of the amount so illegally levied and 
for a declaration that such assessment is illegal. M 
Skcketakv ok State kok India v. RA.\fANUJACHARiAR, 47 
M. L. J. 780; 20 L. W. 973; (1925) M. W. N. 264; (1925) 
A. I. R. (M.) 355 41 9 

- S. 63~Mftdras Sale of Minor's Estates liegula- 

tion(X of ISdl), s. 2—"Regular course of inherit- 
ani'c," whether includes .^urrivorship -Minor owner, 
unregistered, whether protected. 

The -Madras Sale of Minor’s Estates Regulation, 1831, 
applies to all minor owners of property whether regis¬ 
tered or not. 

The expression “by the regular course of inherit¬ 
ance” in the Madras Sale of Minor’s Estates Regulation, 
1831, includes property taken by way of survivorship. 

The effect of s. 63 of the IMadras Revenue Recovery 
Act is to leave the rights conferred on minors by the 
Madras Sale of Minor's Estates Regulation, 1831, 
whether they are technically land-holders or not, un¬ 
affected by the Act. M Kattamanciii Krishna Rrddi 
V. Thola Ramakrishnayya Setty, 47 M. h. J. 667; 20 
L. W. 791; (1925) A. I. R. (M.) 253; (1925) M. W. N. 49 

873 

Madras Sale Of Minor’s Estates Regulation (X 
of 1831), S. 2. See Madras Rkvbsub Recovery Act, 
1864,3.63 873 

Malabar Law— Tarwad—Gi/t of property des- 
cn6ei as jenm, nature of — Suit to set aside gift-^ 
Limitation. 

A mere recital in a deed of gift executed by the 
members of a Malabar tnrwad, that the property gifted 
is jenm property of the donors, does not lead to any 
presumption or inference in law that the property is 
in the hands of the donors as tanvad property. 

Obiter dictum. —A gift of tarwad property by the 
karnavan is not void ab initio and the adult members 
of the tanvad are bound to sue to set aside the gilt 
within limitation. M Kbbzhanthi Janaki v. Pacmia- 
rURAYTKERZHAVTHI GoVINDAN 546 

- Tavazhi — Kamavon, acquisitions by—Pre¬ 
sumption-Maintenance oTT-angement with karnavan 
of t&rwad—Junior members, rights of — Denial of 
tarwad right — Forfeiture. 

In the absence of evidence to the contrary, the pre¬ 
sumption is in favour of the view that property ao> 
quired by the Aramaean of a Malabar tai’OjiAi is acquired 
for the taroz/ii and with the tarozAi funds, and the 
presumption must prevail unless the person who avers 
that the property is a self-acquisition proves that fact 
by evidence. 

It is not open to the junior members of a Malabar 
tarwad to set aside any arrangement that the kamor 
van has made for the purpose of the enjoyment of the 
tam'ad properties by certain other junior members 
for their maintenance, and the latter are entitled to 
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continue in possession of the properties of the tarwad 
until and unless the karnavan of the tarwad asks 
for the return of their possession fi-om them. 

Where the members of ft tavashi are in possession 
of certain properties of their tarwad under an arrange¬ 
ment with the karnavan for their maintenance, a 
recital in a fcarar amongst themselves that the pro¬ 
perties belong to the tavazhi does not operate to 
work a forfeiture of their rights and the otlier junior 
members of the tarwad cannot on that ground get a 
decree for recovery of possession of the j)n>perties, 
where the members of the tavazhi unconditionally 
admit in their written statement in the suit that the 
properties belong to the tarwad. M Appatta Cuathi’ 
Namdiarv. Appatta Sbkharan Nambiar, IT M. L. J. 
(1925) M. W. N. 61; (1925) A. I. R. (M.) 430 1050 

Malicious prosecution— Daniaj/c.?, suit for —.lccH 5 a- 
tions substantially true—Reasonable and 7 jro 6 a/>/c 
cai^se. 

The first thing that a plaintiff in a suit for damages 
for malicious prosecution has to prove is his inno¬ 
cence. 

Where information given to a Magistrate which 
led to the institution of proceedings under s. 107 
of the Cr. P. C. against the plaintiff included more 
than one specific accusation and the Court found 
that one of tliose accusations was not sup[)orte(l by 
evidence but that there was reasonable and probable 
cause for tlie information which was given to the 
Magistrate: 

Held, that the plaintiff was not entitled to r<*cover 
damages for malicious prosecution as the case, as a 
whole, had not been found to have been laid without 
reasonable and probable cause. PatHARiHAR Sinuh 
V. Dasrath Ahir, (1925) A. I. R. (Pat.) 169 476 

Minor —Oon^^acf of maiTiage entered into by guard¬ 
ian, whether enforceable - Breach of promise of 
marriage—Suit for damages by minor, whether main¬ 
tainable — Damages, assessment of. 

A contract of marriage made on belialf of a minor 
hy a person who is the natural guardian of the minor 
and who is the only person wlio couhl enter into 
such a contract is valid and binding. 

Where a contract is made by a guanlian-of the 
minor so as to be binding on the minor and which 
is for the benefit of the minor there is an enforceable 
contract in law and the minor can enforce it. 

Parents in India can make a binding contract of 
niarriage on belialf of their daughters. 

In assessing damages for breach of promise, of 
niarriage, the injury to the affections of the plaintiff, tlie 
prejudice to his or her future life an<l prospects of 
niarriage, the rank and condition of tluj parties 
and the defendant’s means should all be taken into 
consideration. B Fbkn’asdkz v. Gonsalvks, 26 Horn. L. 
R. 1035; 48 B. 673; (1925) A. I. R. (B ) 97; 48 B. 6^3 ^ 

- Guardian ad litem— “Gro.w nrpfjV/enee." wAa; 

is—Omission to file document, whether negligence 
Appeal, second—Finding as to negligence—Mixed 
guestioii of law and fact. , , 

Where a guardian of a minor omits to put forward 
n Pleft which he should hav»> put forward or fails to 
defend a suit which he ought to have defen<led. ne 
would be guilty of negligence. But wliere a smt is 
prosecuted with due diligence, the mere fact thai » 
nortain document which might have helped the pai > 
was not filed in evidence is not by itself Bumcient to 
•now that there was “groes negligence on the par * 


Minor—concld. 


the guardian who conducted the litigation on behalf 
of tlie minor. 

To afford a ground for relief in sub.seqnent pro¬ 
ceedings, the negliijence attril)nte<i to a guardian 
must lie gross negligence in law, that is. .such negli¬ 
gence as would imply that the person guilty of it 
neglected to do what was j)lainly his duty to do or 
did something which lie ought not to have done or 
omitted to do sometliing which any man of ordinary 


prudence would have done. 

The question whether there was negligence or such 

negligence as would vitiate tlie proceedings in a Court 

of Law is not a pure question of fact but a question 

of mi.ted law and fact and it is quite competent to 

the High Court in second appeal to go into the 

question to see whether there was gross negligence on 

the part of the minor's guarflian in the conduct of e 

previous suit. M SiTHA.\ik.\.ii’ An'and.i Rao r. 

... V,.,.. i ;,,. J 7 \i I. .1 7 fin \r iv v 


1 \ \r 


75; 11925) A. I. li. iM.) 258 


812 


- Giianlian, ncgligrnre of - Default of a})[>ear- 

ftucc. whether umoutifs to negligence — Minor, yvhe- 
iher hoiiml by deevee. 

When* the guardian (d a minor defendant omits to 
do his plain duty and by rca.son of such negligence 
tlie .suit is deciilcfl against the minor whicli would 
not have liccn otherwise dccreeil against him, the 
guardian’s negligence must be hchl to have contri¬ 
buted to the Court proeeefling in the manner it did, 
and the decree is not binding on (he minor. 

Where the guanliau of a minor ilefendant had 
taken out suhpienas for his witnesses and ha<l done 
evervthing li* get the case read}', but was absent on 
the 'day of the trial and his Pleader applied for 
adjournment which was refused and llie suit was 
decree<l again.st tlie miimr: 

Held, that as the guardian’s absence prevented his 
Vakil from plai-ing befi*fe the C’oui't all the facts 
necessary in order to enable the Court to grant time 
and this led to the suit being decreed against the 
minor, Ihc guardian was guilty of negligence and 
the decree was not l)in<Ung on tlie minor. M Daua 
SvHiB i- KoLLApntAM CA.ruA-i SiN-OH, 20 L. W. 851; 47 

si. L. J. 928 (1925) A. I. R. (M.) 201 258 


Mortgage—CAatte/.'J- .S'a/c ami re-purchase of other 
chattels —Mortgagor s lien, whether attaches to pur¬ 
chased goods. 

The right of a hypothecatce of chattels does not 
attach to goods or chattels purchased with the eale- 
proec.-ds o7 the chattels or goods hypothecated, unless 
there is a contract that the hypothecalee sliould have 
a right against the goods substituted for the goods 


lien of a hypniheeatee of goods does not attach 
to the g<vjds in the hands of a bona fide purchaser 
for value without notiw of tlie hypothec.iition. M 
Kandasaiii CtiKTTV V. Adimoola Cjjbttv, 47 M. L. J. 
701; (1925) A I, R. (M.) 275 277 

__ Co-mortgagees—Payment to one co-morlgagec, 

whether discharge of liability. 

A payment to one of two joint-mortgagees is ft 
valid discharge of the mortgage lial)ilify. But a 
mere undertaking to pay the uinounl at some fulur.* 
date is not equivalent to payment. M I'liui Ramasvmi 
V Chan'ura Kottaya, 17 M. li. 3. 8*0; (1925) A. I li. 
(M ) *’61 297 

_ P^quity of redemtftion, purchaser of Mort¬ 
gage-decree, satisfaction of ■ Purchaser of equity 
of redemption, rights of. 
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Where, th^ debt due under a mortgage-decree is 
paid otT by the person who had purchased the equity 
of reds mpUoa and the entire interest in the land, the 
riahts luifl.T the m 'rtgage-dccroe are kept alive and 
enure f'»r tlie protection of tho ]>urc‘haspr. 

Wlci«‘ at th' time of the ]niroiia.se, one of the 
items ot ihe incnttrafted i(roperty lias already been 
attached l)^■ ihe moritjagce in execulion nf a money- 
do' ive of his and the property h xvin^ been put to .«ale. 
th • mortgagee ol)tains a sale certiiieate witlmiit the 
knowlc'lge of the purchaser of the equity of redemj)- 
tioii he cannot set up this sale as against tlie |air- 
chas 'i-. R Hla Han- V r. Ua.\ian.\Tiiax CiHvTTVAk. .'iHur. 
L. J. 2S7: (11)2.1) A. I. ii. ([b)S9 308 

_ pon’tr of, to ijyunt lenseSuit on 

m >rtii>v:ic--P"'uinent of rent, when raUd -Morti}a(,ee, 
U'liethf^r hound. 

The powers of a mortgagor to grant leases after the 
exeeution of a mortgage are very limited. He may no 
doubt make a lease confonnahle to usage in tlis 
ordinary coui-.s-^ of management, for instance, he may 
create a tenancy from year to year in the case of 
agricultural lauds or from month to montli in the case 
of houses; but it is well-settled that a mortgagor can¬ 
not after tlc' date of the mortgage, and in the absence 
of an express ])ower in that liehalf, or the eoneurreuce 
of the mortgagee, create except as stated above a lease 
or tenancy which will bind the mortgagee, ami if he 
purports to create su<;h a lease or tenancy, the mort¬ 
gagee or his transferee may proceed to eject the lessee 
or tenant. 

A payment of rent in advance after the institution 
of a sviit on a mortgage and indeed by virtue of a 
lease granted liy the mortgagm- after the execution of 
the mortgage is not binding upon the mortgagee. 

Payments made by tenants to a mortgagor after a 
mortgage, but before notice of it, mu.st in order to bo 
valid against the mortgagee, have been made in res¬ 
pect of rent wlxich was line at the time of payment or 
became due before notice of the mortgage. 

Where a lessee has prepaid to his lessor all the 
rent to become due imder the lease and the lessor tlicn 
mortgages the premises to a mortgagee who neglects 
to make proper enquiry of tlie lessee, who is in 
possession, the* mortgagee cannot recover any part of 
the rent reserved by the lease. C Ivirax Chandra v, 
DuTT & Go.. 29 C. W. N. 04; 40 C. L. J. 500; (1925) A. 
I. U. lC.) 251 522 

__ Redemption partial. 

A mortgage, though originally indivisible can cease 
to retain its indivisible character, if the equity of 
redemption is divided up. L Karim Bakhsh v. Karim 
Bakhsh, (1925) A. I. R. (L.) 22 102 

- Redemption—Transferee from mortgagor _ 

Interest, barred, liability to pay—Usufructuaiy 
mortgage. 

A transferee from the mortgagor is not bound to 
pay to the mortgagee at the time of redemption a 
claim for interest which has become barred by limi¬ 
tation. 

Where a mortgagee has been in enjoyment of the 
mortgaged property, he must be considered to have 
realised the interest from out of the profits of the 
property, and a mortgagor in such a case seeking 
to redeem the property can be compelled only to pay 
the mortgage-money. Wl Manjunath SHAUBHcni « 
Si^NATAL. (1924) U W. N. 776; (1924) A I. R. (M.) 852 

205 


Mortgage- concM. 

- Redemption—Trees planted by mortgagee whi¬ 
ther can be removed by him. 

A mortgagee is entitled to make any use he likes 
of the land in his possession. If he grows any crop 
on it he t-an cut it away before handing over the 
land to the inoitgagor. Similarly, if he plants any 
trees on the laiul lie is entitled to remove the t/ees 
before handing over the land to the mortgagor on 
redemption. A Lallt Si.n'OH v. Raghunandan, !-•. R. 
OA. lURov. 690 

—— - Sub-mortgage to member of Hindu jojnt 
inmihj- Purchnsc by mib-mortgagce in execution 
of decree- Slafcrn‘’nt ro existence of first mortgage 
Suit for red-.in}ition - Acknowiedgment — Other 
mentbers whether, bound—Liniitation Act (JA of 
I0oS),s.]0. 

In the case x»f a mortgage executed in 1859, the 
mortgagees executed a suh-mortgage of their mort¬ 
gagee rights in 1000 in favour of two members of a 
Hindu joint family, and K. The sub-mortgage was 
a .'dimple one. S', and K. got a decree for sale against 
their mortgagors and purchased the property in execu¬ 
tion. In the list of properties to be sold signed by 
iS'. he described the jxroperty as subject to the mort¬ 
gage of 1850. In a suit for redemption of the mort¬ 
gage of 1850 against S. and other members of the 

familv: . 

Held, (1) that prima facie the suit was barred; 

(2) that inasiimch as in describing the property 
purchased by him S. mentioned that it was subject to 
the mortgage of 1850, this constituted n valid ac¬ 
knowledgment and tlie suit was within time against 

(3) that as the purchase was made for the benefit 

of the entire familv and in preparing the list S was 
acting on behalf of the family, the acknowledgment 
was binding on all the members of the family.^ A 
Sanwal D.\s r. Ali Mahiu, 22 A. Ij. J. 1018; L. R. o A 
718 Civ.; (1925) A. I. R. (A.) 174 330 

Muhammadan Law-Co-heirs, po.ution of'-Ten- 
ants-iv-common — Adverse possession — Custom i» 
derogation of personal law, proof of. ^ 

Where a custom has been set up in derogation ot 
the personal law of the parties, which overrides the 
provisions of the personal law, it must be stnctlv 
proved by very clear and definite evidence and su^ 
evidence must’ establish all the elements of a valid 
custom. 

The entry and possession of one tenant-in-common 
is ordinarily deemed to be the entry and oosecfsion 
of all the lenants-in-common and this pr*sumption 
will prevail in favour of all. until some notorioue 
act of ouster or adverse possession by the party ^ 
entering is brought home to the knowledge or notice 

of the others. . , 

Co-heirs under the Muhammadan Law are in *no 
position of tenants-in-common and the entry and 
posse-ssion of one of such co-heirs must be deemed to 
be on behalf of all the co-heirs. C AsiRcnniS Moswl 
r. Latifunessa Bidi Too 

--, interpi'etation of. . 

When once a great Muhammadan Jurist has ^ 
preted a particular precept of Muhammadan Law 
particular way that interpretation should be 
without referring back to original authorities- * 
is the only method of making the Muhammadan_^^ 
Hindu Law certain when administered by idomm* 

^he narrow sense in which the Jiinhainmadsft 
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Jurists understood tlic tonii “propci'ty " is \vl>ollv nn* 
suited to the niodoru and progressive state <>i’ sooioiv. 
O Imdai) Ali i’. AuiiEU Ale, 10 O. A A. L. K. i-'lO; *l 
0. W. N. t5G8; L»8 O. 0. 55 400 

■' ■— Settlement — Gift—licslrivtion on aliLnalion 

Construction — I ested remainder, criatian of, 
validity of—W ill—Bequest In one heir C'.'iiseJit nt 
other heirs when ejYective - t'ainili/ iirran<jement 
Relinquishment, consideration fnr - AH' nation by 
ynardian—Direction of fathcr-^Discfianjc of debt — 
Sons, whether bound. 

Where a iluhanimadan hy a deed of settlement 
gave certain properties to his sons “to be enjoyed by 
them from this (lute with all rights al)solute,'’ but 
later on, the document contained recitals that the 
sons "shall not subject the propei'lios to mortgages or 
other alienations, and that both <>f them shall live 
with the income derived therefrom and maintain 
themselves, and that after them their descendants 
ahall enjoy the same with the right of making aliena¬ 
tions as they pleased" : 

Held, that the sons took an absolute estate in the 
properties settled upon them and the direction against 
alienation was invalid as being only in the nature of 
a pious wish that tlie sous should hand down the 
properties to their children unimpaired. 

Under the Sunni Law a testamentary disposition by 
a Musalinan is invalid in so far as it j)urports to 
dispose of more than one-third of the testator's estate 
or to benefit any of his heirs, unless the heirs whose 
rights are affected by such disposition consent to it 
after his death expressly or impliedly or by passive 
acquiescence. Consent during life is not enough. 

The policy of the Muhammadan Law is to prevent 
a testator from interfering by Will with the course of 
the devolution of property according to law among 
his heirs, although lie may give a specified i)ortion, as 
much as a third, to a stranger. It is incumbent upon 
those who seek to set up the consent of the heirs 
after the death of the testator to a Will made lyv 
him to show very clearly that the forms of the 
Multammadan Law, wliereby its policy is defeated, 
have been complied with. 

If there is a di.spute and all the members of the 
family come to an arrangement, it is not opeilxany 
of the partie.s to go behind such an urrangemenl. but 
where u father and his sons amicably arrange that 
the father should settle all his property upon the sons 
reserving to himself little or nothing, it cannot be 
said that the essentials of a family arrangement are 
present, whicli would preclude any of the parties to 
the arrangement from claiming bv inheritance to auy 
other party. 

^ order to make out a valid family settlement by 
which a person can relinquish his right to property 
not only in' pr<£senti but also in fiituro, there must be 
in the first place consideration for such relinquish- 
naent, and in the second place there must be words 
which convey such an expression of intention on the 
part of the parties to the document, do long as the 
arrangement is merely a one-sided arrangement or 
where there is no dispute to be settled, a mere settle¬ 
ment of property by one person upon another cannot 
be considered to be a family arrangement un<l«T which 
^fights which will accrue in future liave been given up. 

Under the Muhammadan IjUW, the father is entitled 
m deal with the properties as ho likes and the sons 
^anot question any alienation made by him. Therc- 
(ore, an alienation which was arranged to be made by 
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a Muhammadan fallu r and is (-aiiioii uni by iii<‘ 
guardi.'iii his minor .-ons, afivi- hi.', death, i-;ii'ii<.l 
i»e <-onl<-st.(l by ih-in <‘.s]»eci.illy wlnic it is.b., iIm* 
purpo.S'* of <lisc)i;u-giiig -1 'ici.t im'iin-LMl iuiiu' lifc- 
liinc of tlii ir futliei*. 

Obiter - d'lie Muhammadan Law doe.s not pfun.it 
the creation of a vesttMl iciiiaiiidcr Iiy a d<-cd of 
st-tl h-nu nl or by Will, but it is le-t cj.jK s. d to ilie 
Muhafninadan Law to rnako a iici|iu st in favouj' i f a 
legatee sul)jeet to the logatee ] a> iiiLT a e. rlaiit aim unt 
to anothei' person. In other words, a trust can 1 (' 
creatotl subject to wliieh a l. galic can take .a b. quo.-t: 
but tlie Words mu.sl be explicit buMiie purpoc cf 
. creating sueb a trust. M Ib\uiM.\N’ r, rnn- 

-MANs.v UowTHEi: 945 

--Gift niba-l»il-cwaz, n'lmi /.s'- (Hu in iirv 

Ilf scrrircs, ii'/icther rerorablc Wmiir of ri'iht ni' 

rc roco / / t lv, ( ffi'ct it f\ 

rndci* the .Muhiimina<lan Law a <i<'nor inav revoke 
a gift ev<-n wlicrc In- has pui'[iorlc(l fo waive his 
right of revtuation at the tinu-of or aftn- I lie thclai a- 
tion of gift ; pri>vi<led that win rc h<* has aec'-pt/d 
H*)metliing in I'eturn for I lie w ai\ cr he c.uiiuif rc\ oke 
the gift. Where a donor ;vaivt‘s lii.s riulil I'f n vec-a- 
ti )n in lieu of servi<-es rc-iiiicred to him bv tin (ii.nee 
in eonsideralion <,'f. wliicli (he ;;ift is made, the gift 
cannot be revoked. 

Per Dalai. •/. C. A gift made in eonsi/Icjat ion 
unlv of natural love ami affect ion or (d seiviee,': or 
of favours rendered dues not fall uncUu' the eaUgury 
of a hiba-bil-CH'a:. 

Per \Va::ir Hasan, .1. A. ruder the .Muham¬ 
madan Law sei'viees rendered by a donee to the 
donor may form the consideration (d a gift and Mu-h 
a gift must be regarded as a hiba-bil-eira:. O 
Imuah Ali r. AmmivU Ai.i, 10 O. A A. f. It. 1215; I O, 
W. N. 8G8; '2S O. C. 55 400 

Marriage Conrersinn la Islam. i'f/''rt of, on 


prior marriuijr J'rior nunn-iafie, irhether di.'^.-ioltcd. 
The mere fact of a Hindu uomnn elianging her 
leligion, even though bona lide, dees not ipso facto 
dissolve her previous mai riage. Ivvi n umler puie 
Muhammadan Law a eoiivert's iirst marriage is not 
dissolved automatically on conversion. It is only where 
the conversion takes place in a <‘uunliy wluie tin; 
Muhammadan Law is not adminislci-ed that the 
marriage is so dissolv(‘d on the lapse of a woman's 
tennof probation, lint wlu-n she remains in n country 
where, the Muhammadan Law icgarding c|ueslions of 
niarriage is in force*, she hasonly the right to obtain 
a divorce if her husbaml lias refused to c-mbraeo 
Islam. The man'iage is i^ot dissolved but a separa¬ 
tion amounting to a legal divorce can be effected 
through Court. 

No question of the doctrine of /actum valet uviRon 
in a case of a second marriage by a w*)nian wlu-rc lu-r 
first husband is still alive. The second man iage, in 
sucli n cane, is not only irregular but illegal and such 
an illegality cannot l)e cured either by acquiesonee or 
long continued cohabitation. A MAiiATAii-t's-xi.s.sA r. 
Kh-avatuu.ah, L. K. G A. 145 Civ. 459 

_Minor — Guardian -- Maternal yrandfathcr 

—Dischanje for morUjage-money. 

Under the Muhammadan Law the maternal grand¬ 
father of a minor is not his d<’ jure guardian ami has 
no power to dispose of the immoveable propei'ty of 
the minor or to give a valid discharge in l espect of 
mortgage-money due to the minor. L Aul-cl Kazak 

V. ABDUt Kahman', i h. C. 485 632 
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Negligence— concld. 


_Minor— -l/of/icr, whether can alienate property 

ni minor—Suit to recover property alienated — 
Ancestral debt, lial)ilitn to pay. 

The mother nf a Muhammadan minor has no 
j)ower, umler tiie Muliammadan Law, as de facto 
^mardian of the minor to alienate or c-harge the im- 
moveal)le property of the minor, oven if the transac¬ 
tion is for the benefit of the minor. Any such aliena¬ 
tion is void ah initio. 

A Muhammadan minor Avho sues to recover immove¬ 
able jiroperty alienated by his mother during his 
minority as his de /«cfo guardian, is liable to satisfy 
a proportionate share of any ancestral debts due from 
the estate, before he. can recover his share in^ the 

prouertv. L Jhanda v. Sapl'kan Sinoh, 1 L. (>• 

l F . yy2 

l^egWgence—Accident- Child crossing railway line 
at unauthorised place—Proximate eause, what is— 
/nidation, allurement and trap— Suit for damages 
■ -Conti'ibutory negligence. 

Plainliff, a little girl of 7 years of age. was run 
over by a locomotive engine Avhile she was crossing 
the railwav line in broad daylight, and lost her right 
arm and right leg. There was no crossing at the 
point but it was found that people living in the 
neighbourhood were in the habit of crossing the 
railway line at the point where the accident happened. 
There'was nothing to show that it was possible to 
bring the engine to a dead stop as soon as the child 
was noticed crossing the line. In a suit for damages 
against the Kailway Company; 

Held, that the proximate cause of the accident was 
that the plaintiff stepped on the Railway line in front 
of a moving engine and was guilty of negligence in 
not keeping a sharper lookout for passing trains when 
she was crossing the line at an unauthorised place 
of crossing and the accident being thus due to plaint¬ 
iff’s want of care, the suit must fail. 

Per Spencer, Offg. C. J .—Persons who cross an open 
railway line at an imreco^ised crossing do so at 
their own peril. The plaintiff, if not a trespasser, was 
at the most a licensee, and, where a licensee is con¬ 
cerned, the owner of the premises is not liable for 
damage caused by the negligence of the licensee, 
provided that he does not place any trap in the way 
of those who come up on the premises. In the 
present case there was no trap, no allurement and no 
invitation. The existence of a short cut cannot itself 
be treated as an allurement, nor does the failure of 
the Railway Company to prevent passengers from 
crossing the line at the point of accident amount to 
an invitation or allurement either to adults or chil¬ 
dren to cross the railway line without proper circum¬ 
spection. 

It is the party who is last negligent who is made 
responsible for an accident arising from the negli¬ 
gence of both parties. 

Per Srinivasa Iyengar, J .— Negligence is the 
failure to exercise proper care. But what is proper 
care depends on the time, place and circumstance. 
Whether any particular act or omission constitutes 
negligence would have to he decided having regard 
to the person injured, the manner in which the injury 
was occasioned and the time, place and circumstance 
in each case. 

The theory of contributory negligence is not a 
special or separate branch of the law, nor is the 
theory which relates to what may be called the further 
. or secondary negligence of the defendant. They are 


all but different aspects of the one sole question m 
the case “what was the proximate or effective cause 
of the accident?” If the defendant was negligent, 
still if the plaintiff could have by the use of ordinary 
prudence avoided the accident, the plaintiff is held 
not entitled to recover, not because he was also 
negligent but only beciiuse the proximate cause of tlie 
accident should be held in such cases to have 
not the primary negligence of the defendant but 
really the negligence on the part of the plaintiff which 
was what largely contributed to the result, bimilarly 
if in spite of the negligence of the plaintiff the de¬ 
fendant could, even then, by the exercise of ordinary 
ciire have avoided the accident and injury, the 
plaintiff is held entitled to recover not because he 
was not negligent but only because the negligeuc® 
that proximately caused the injury was the negligence 
not of the plaintiff but of the defendant. M 
& Southern' Maharatta Ry. Co. v. Jayaiimal, (11)24) M. 
W. N. 809; 47 M. L. J. 887; 21 L. W. 91; (1925) A. I. R. 
(x\I.) 30-1 

-Muilway Company —Injury to passeng€r~- 

Ijiirden of proof— Duty of Company—Contributory 

negligence. . . 

The dutv of a Railway Company is to exerciw 
due care and skill in cairying passengers. It la 
not bound to earn’ passengers safely and securely, 
i)Ut to take all reasonable care that in the manage¬ 
ment of its trains the passengers are not exposed to 

undue danger. * j « 

In a suit to recover damages for an accident due 
to the defendant’s negligence, the accident may w 
of such a nature that negligence may be preRumw 
from the mere occurrence of it, but when the balance 
is even, the onus is on the party who relies o® 
the negligence of the other to turn the scale. 

Plaintiff, a passenger by one of the defendant Cw®- 
pany’s trains, was lying on the centre berth, 
which should ordinarily have been placed u®der IM 
berth was placed in the rack above, but it could not 
be ascertained whether this was done by a 8®*’^?** 
of the Company or by one of the passengers. 
the course of the journey the ladder fell down from 
the rack and injured the plaintiff who sued the Com 


paiiy for damages : 

lield, (1) that the plaintiff was not in any way 
guilty of contributory negligence ; , 

(2) that, on the other hand, it had not 
lished that the Company was g^iilty of neglige®* 
and that, therefore, the plaintiff’s suit must w - 
B Vishnu Dioambar Palcskar V. B. B. A C. 1. 

WAY, 25 Bom. L. R. 881; (1924) A. I. R. (B.) 278 416 

Negotiable Instruments Act (XXVI of 1881)^ 

29 —Promissory note executed by executor—r*r' 
sonal liability — Pro-note executed by guardian 
minor. . 

Whena promi9sor>’-note is executed by any persj^ 
he is personally liable on it unless it is clear tn**' 
such a liability is excluded. ^ 

Executors are personally liable on notes 
by them as such, even though they may be acting,*” 
the benefit of the testator’s estate in. doing so, 
their liability is excluded, in the manner provided » 
s. 29 of the Negotiable Instruments Act. 

A person who executes a pro-note does not . 

his personal liability merely by saying that he exec^* 
the note as the guardian of a m inor. M KodcM^ 

BAYADU V . Kottalauudi Bubbanna, 47 M. L. J. 765; 
A.I.R.(M.) 371 
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Oudh Estates Act— concld 


. Pro-7iotc, alteration in, after execu- 

Uon, effect of — liability, whether fliachui'tjcd -Suit 
on pro-note.—Admission of defendant, cifeet of. 
Under s. 87 of the KeKotiable'lastruinems Act wlicre 
an alteration is made in a pro-note aftei- its execai- 
tioii without the knowledge or the i-onsent of the 
maker the pro-note heoonio.s void, but the alteration 

has not the effect of discharging the liubilitv of the 
maker. 

Where iii a suit on a pr<j-note which has been 
altered subsequently to its execution without the 
kno^yledge or consent of the defendant, the defendant 
admits the claim but alleges that the debt is re-pavable 
in a certain manner the suit may be decreed in ac¬ 
cordance with the admission, without any reference to 

O ZuLriQAR Ahmki) r. KoHEkT K[.Ltor. 
10 0. & A. L. R. 1008; 1 O W. N. G05 423 

Originating summons ./ oinde.r of parties -One 
individual interested in diffei'cnt capacities — Proee- 
dure. 

In an Originating Suininons the same iiulividual, 
even in different capacities, cannot appear both as an 

* 1 ^ ^ respondent, nor can the same in¬ 

dividual appear as two ])ersons. even on the same 
side, nor can he appear by two different sets of Coun- 
® Naoroji r. SoRAiui N'AOko.ri, 25 Hoin. 

•L. R. 1137 504 


life because the provisions of s. 11 of fhc Act will 

not apply to her. hut during tliat term j,lic is vested 
wall the full cstat<‘. 

A falutplari saiia<l. j)rovi<led that (ho estate shall 
descend to the “nearest male le ii according to the 
rule of primogeniture ' 

Jlehl, tlua not only females 1ml aJ>o the descendants 
of females were excluded from suc<-essiou to the estate 
under the samid. 

Ordinarily in a Muhammadan family where a cus¬ 
tom ()f exclusion of sueeessioii prevai's the entire 
family Hue is excluded and nut only the female on 
account t;f her sex, admitting lier male issue to .suc- 
cesion. 


The Statute Law of India is based on tlie principles 
of ICnglish I.,aw, l)ut in its api»llcation the Courts 
slmuld foUr)w the (.pinions of the Indian Courts 
acquainted with Indian ways of life and thought and 
not of Knglish Courts which deal witli j)eopJe widely 
different from Indian in tlieir social habits niul in¬ 
tellectual developments. 


Whore a Will is acknowledged by the testator in the 
olhi*e of the Sub-Registrar in the piv.sence of witnesses 
and such witnesses sign the in tlie jjresence of 
the testator at the same time oi‘separately, the wit¬ 
nesses must be regarded as atfe.sting witnesses within 
the meaning of s. 50 of the Suc-eession Ad. 


Oudh Civil Digest, s. 172 (ai. Sec C. P. C.. 1908. 
s. 41, O. XXI, r. 2 455 

Oudh Estates Act (I of 1869), ss. 2,11, 13,19, 

22 (7), (11)-— Skcccir^ion to estate of taluqdar - 
vyidou;, position of—Collateral, rights of- Succes¬ 
sion, when*ope7is—Constimctioti of docume/it —'I'aluq- 
dari sanad —"Male heir," viemiiny of — Females, 
exclusion of—Will by taluqdar -- Fotnnalities — 
Attestation — Ack7iowledgnicnt of executio/i at tntie 
of registration, effect of -- Succession Act {X of 
1805), s. 50. ' ^ 

The vesting of a remainder wliieh is a doctrine 
borrowed from English Law does not tirid a jrlace in 
the scheme of devolution of property settled under 
s. 22 of the Oudh Estates Act. Under that Act where 
a widow succeeds to the estate of her husband, suc- 
ceMion to tile (Collaterals opens on tin; death of the 
Just as under the ordinary Hindu Law. 
Ti‘ j Oudh Estates Act applies the principles of 
^ndu Law applicable to the case of a widow to a 
Muhammadan widow als). A iluhammadan rever¬ 
sioner, therefore, does not succeed to a vested right 
on the death of the last male-holder but has only an 
expectation and no interest. The right of the person 
entitlecl to succeed in such a case must, therefore, bo 
determined at the date of the widow’s death and not 
at the date of the death of the last male-holder. 

Under the scheme of devolution of property laid 
down in s. 22 of the Oudh Estates Act no estate 
devolves under cl. (11) of the section until the previous 
clauses have exhausted tliemsolves, t. e.. till after the 
death of the widow. The effect of cl. (11) is simply to 
refer the parties to the law which would govern the 
descent when the special provisions of the Act are 
exhausted. 8o long as the widow is alive those 
provisions would not be exhausted and no right of 
any heir under cl. (11) would vest during the life¬ 
time of the widow. 

K ^ is not an heir under tlie Oudh Estates Act 

but she inherits the property. Not being an heir she 
is debarred fi’om transferring the property during her 


In the cast* of a Will made by a taluqdar in favour 
of a jX'r.son who is (he next successor (o the taluqdar 
under cl. i7i. of s. 22 of the Oudh ivsiatos Act, (he 
directions contained in s. 1.') of the Ac( need not be 
carried out, hnl in virtne of tiie ja’ovisions of s. 19 
of the Act, which is a|)plical>Ie to all Wills made )»v 
a taluqdar, the M'ill must confojin to the provisions c)f 
s. 50 of the Succe.ssion Act. O MonA.\r.\iAi) Hasa.v r 
Ai.i Hyi.kk, 10 O. (fc a. L, R. 122!); 12 O. L. 1 1 ()' 
W. N. 80;h 28 O. U. 8; (1925) A. I. R. (O.) 3:17 509 

Oudh Land Revenue Act (XVII of 1876), s. 40. 
See Ornn Laws Act, 1870, ss. 7, 9 468 

Oudh Laws Act (XVIII of 1876), ss. 7,9-Oudk 
Laud Revenue Act ,X\'I I of 1S70\, s. ',<) p7'e-emp- 

tiofiin respect of heritable, uon-trausfcrabU lease _ 

“Sub-division," meaning of. 

I'ndtJ s. 7ofthe Oudh Laws Act, read wilhs. 10 
of the Oudh Land Revenue Act, a rigJit of pre¬ 
emption .should be presumed (o exist not only iu 
the case of under-proprietary eommunilicH hut also in 
the cast of communities constitut(*d by (he holders of 
heritable and non-transferahlt! lease.s 

Section 9 of the Oudh Laws Act allows a right of 
pre-emption to he exercised by a co-sharer of (he sub¬ 
division of a tenure resulting from a heritable non- 
transferabh; lease. The sub-divisions eont cm plated 
by the section must he units bearing the relation one 
to another of liaving been called into existence by one 
andthe same act oi* event of sub-division wimtever the 
fiurisjse of sul)-divi8ion. O L.u'hmmii'al Si.von e. 
BnAtnvAT Sisun, 10 O. «.VA. L. R. 1291 468 

- S. 20—Land acquired by adverse po3sessio7i, 

whether aacestraf. 

Land acquired after litigation on ground ofadver.se 
possession against a taluqdar to wliom it originally 
belonged, is not ancestral property within the moan¬ 
ing of 8. 20 of the Oudh Laws Act. O Siuaj Ahmad 
i*. Ibxul H.1SAN, 10 0. & A. L. R. 1401; 1 O. W. N. 097 

816 
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Oudh Rent Act {XXll of 1886), ss. 108 (2), 127 

,<■>11 /nr cjcclno III /"'• nrs of yent—Juri.'ifliction 

'iT Cii il >iiiil lii rciiui' dourtH. 

mi'i. r the Ondii Rent Act is dcter- 
ininedi iiv th>' nlieci'alions eoiitaiiied in the plaint, and 
to m ike a sviit i«)r i-rnairs of rent and for ('jectnient 
eo;;!ii/al)ie imd. r s. 127 read witli s. IdS '2) of the Act. 
it is sudieiont for the plaintifi to allege that the de- 
I'eudaut is a mere trespa.sser. O Man( Ram v - as! 
Am. 10 (). ck A. L. R. 1R)7; L. ll. (5 A. (O.) 2j 335 

-- S. 127. .s'cc SPECIFIC Rklief Act, 1877, s. 24 


Parda nashln lady- Gi/f, ralidity pro¬ 

ha ndi. 

^\ hen a i)erson relies upon a deed of sift executed 
by a parda. iiasliin lady, who is such in the Inie 
ineaning ot tlie term, that jiarly must provt- not 
onlv that the transaction is free from any pressure 
exercised to procure tlie milking of llie gift hut also 

that the donor tlioroiigldy understood the nature and 
tlie C'iect of her action. 

A lady who is accustomed to transact business, is 
capable of carrying <iut monetary transactions aiul 
lias no hesitation in appearing before comparative 
strangers cannot be called a parda nashin lady in 
the real scn.se of the term. L Siii Ram r. N.and Kisuork, 

5 L. bio; il'.)2oi A. 1. K. (L.i R)C 169 

Partition, suit for —Partition for convenience of 
possession Decree, whether ran he passed. 

A partition cfTectod for convenience of possession 
cannot stand in the way of a decree for partition so 
long as it is not found that it is in conformity with 
the*shares of the respective parties. C Jolfa Bieu a.- 
Ajaladuis. 20C. W. N. 229; (1925) A. I. U. (C.) 425 

1053 

-suit, nature of. 

A partition suit difters from other suits, in that 
everv party whetlier arrayed ou the side of the 
plaintifi's or on tlie side of the defendants is in the 
position of a plaintifT, in so far as every party, whether 
plaintitT or defendant, is entitled to ask. the Court 
to allot a share of joint property to him. Pat Ramji 
Pasdey V. Alaf Khan, 3 Pat. 859; (1925) A. I. R. (Put.) 
121 90 

Partnership, dissolution of—Acknowledgment of 
debt, whether binding on other partners—Agency — 
pj’esumption. 

Wliere a partnership is dissolved by the death of 
one of the partners, the surviving partners cannot 
bind the representatives of the deceased partner by 
their acknowledgment of a debt of the tirm unless 
they are specially authorised to do so, and such author¬ 
ity cannot be presumed. 

The presumption of agency does not exist in the 
case of a partnership which has ceased to be a going 
concern. N Sheosaraix r. Badulal, (1925) A. I. R. (N.) 

2G3 „ 775 

-:— Suit for account. Sec Limitation Act, 1908, 

S.5 191 


Part-performance, doctrine of, applicability of. 
See Transfer of Propbrty Act, 1882, s. 127 7 9 9 

Penal Code (Act XUV of I860), ss. 34,114, 
scope of —Act done in furtherance of common inten¬ 
tion —All present, whether liable—Abetment — Pre¬ 
sence of abettor at commission of crime. 

Section 34 of the Penal Code deals with the doing 
of separate acta, similar or diverse, by several per- 
Mos; if all axe done in furtherance of a common 
^^iion, each person is liable for the result of them 


Penal Code-contd. 

all, as if he had done them himself, for "that act" 
and “the act" in the latter part of the section must 
include the whole action covered by “a criminal act" 
in the liist jiart, because they refer to it. 

^Section 111 of the Penal Code is a provision which 
is only brought into operation when circumstances 
amounting to abetment of a particular crime have 
hr.st been proved, and tlicn the presence of the accused 
at the commission of that crime is proved in addition. 
Tlie section is evidentiary not punitory. P C Barfndra 
Kr.MAU (iHosB i’. Emfkkor, (1925) A. 1. R. (P. C.) 1; 29 
C. W. N. 181; (1925) M. W. N. 20; L. H. 6 A. (P. C) 1; 
2G P. L. R. 50; 27 Bom. L. R. 148; 6 P. L. T. 169; 23 
A. L. J. 3 4; 4’ C. L. J. 240; 48 M. L. J. 543; 1 
O. \V. N. 935; 3 Pat. L. R. 1 Cr.; 52 C. 197 (P. 0.) 47 

—- SS. 34, 395, 397—Dacoity with grievous 

hurt — Convicti(fn, form of — Enhanced punishment, 
lifibility to. 

Section 397 of the Penal Code does not contain any 
substantive offence but merely prescribes the 
minimum ininislnuent which can be awarded if robbery 
or dacoit}' is attended with certain circumstancefl 
mentioned in the section. A conviction merely under 
s. 397 has no meaning. A conviction in the case of a 
dacoity should be under s. 395 read with s. 397 of the 
Penal Code, in cases where tlie latter section applies. 

Section .397 of the Penal Code applies only to the 
case of persons taking part in a dacoity, who them¬ 
selves used deadly weapons, or themselve.*! caused 
grievous hurt, or attempted to cause death or grievous 
hurt, and does not apply to the case of persons taking 
part in a dacoity who ma}’ be liable for substantive 
offences committed by some of the parties only by 
virtue of s. 34 of the Code. A Dui.li v. Kmperor, L. 

K. 6 A. 10 Cr.; 26 Cr. L. J. 570; (1925) A. 1. R. (A.) 

305; 47 A. 59 714 

-SS. 97, 100— Quan’el picked by accused — 

Attack with lathis—Right of private defence, extent 
of—Death caused by lathi blow—0^‘ence. 

Accused picked a quarrel ^vith another and tri®^ 
to hit him but was set upon by his opponent 
the deceased and tried to run away. After runniDg 
some distance he found that he could not make his 
escape; he then turned round and hit a blow on the 
deceased which resulted in his death: 

Held, that the accused had acted in the exercise 
of the right of private defence and was not guilty of 
any offence. 

An attack with lathis is likely to create a reasonable 
fear of grievous hurt being causetl, and the person 
attacked is justified in striking with a lathi in self- 
defence to the extent of causing grievous hurt or even 
death, under s. 100 of the Penal Code. A Kaji Sewa* 
r. Emperor, 23 A. L. J. . 31; L. H. 6 A. 58 Cr.; 26 Cr 

L. J. 542; (1025) A. I. R. (A.) 313 . 382 

- SS. 97, 141,147 —Private defence, right of, 

extent of—Unlawful assembly, what constitutes. 
Where in a case of rioting the defence set up 
the exercise of the right of private defence, the essence 
of the case is to ascertain who is the aggressor aw 
whether tlie accused party acted in the exercise » 
his or their right of private defence or otherwise. 

A man who is assaulted is not bound to modulate 
his defence step by step according to the attack before 
there is reason to believe that the attack is 
He is entitled to secure his victory as long as the 
contest is continued. He is not obliged to letie^ 
but may pursue his adversory till ho finda bim edt 
out of danger. 
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Every attempt or threat to commit aii oftc-nce would 
not, however, entitle a man to take up arms. He 
mnst pause and reflect wliether tlie threat is intended 
to be put into execution immediately, because f litre 
are many threats which people use as a form of abuse, 
but which are never intemlod to he taken scriui sly, 
and, still others, which the persons sayin^r them 
have not the capacity to put into immediate execu¬ 
tion; for it is only against a danger present and im¬ 
minent that the right of private defence avails. 

The law will always make just allowance for the 
sentiments of a person placed in a situation of peril, 
who has no time to think. His blood is then hot 
and his sole object is to strike a decisive blow so as 
to ward off the danger. The rigid of ] i ivate defence, 
however, is a very limited rigid. It cannot be con¬ 
verted into a right of jeprrsal and would not ex<‘ne- 
rate an accused person from punishment ifhcinllicis 
more harm than is necessary,even though such luum 
is caused under provocation. 

The law does not declare a nu re nssiinblage (d 
men, however large, illegal. In order to be illegal it 
must be inspired by an illegal object as sprcilio<l in 
8. Ill of the Penal Code. N r, l^^t[‘^:RoJ:. 

Or. L. J. 587; (1925) A. I. K. (N.) iTO 7 31 

--SS. 99, ^00 - liiglit of piitule ileUiin-, 

extent of—Amount of force necessuri/, di:U'r}ninntii)n 
of. 

Where a person is attacked wliile doing a lawful 
act he is entitled to stand his ground and defend 
himself and is not required to run away and to seek 
the assistance or the protection of the aidhoritus. 

Where a man is put in a situation in which he is 
entitled to protect his own life again.st an intended 
attack it is impossible to weigh the force of the 
blows which he uses for that purpose in golden 
scales and to adjudicate witli great nicety as to the 
exact amount of force wliich w’ouM be juslilied 
under the circum.stances. O Haij Nath r. K.Mi*i:uon, 10 
O. & A. L. K. 1022; 27 O. C. 292; 1 O. W. N. 588: 20 
Cr. L. J. 513 3 53 

-SS. 99, 332, 333 -RUjht of private defence 

not pleaded—Court, dutyof—Fublic servant actintj 
in good faith—Private defence, right of, whether 
exists—Arresting Police Officers, as dacoils. 

Even wliere a right of private defence is lu't 
pleaded, the Court, on finding cn the «p-idcm-c Ixfoie 
it. that the accused acted in tin; cx«Tcise v.f liis right 
of private defence, is bound to lake cognizance of 
the fact. 

There is no right of private defence again-st an act 
of a public servant acting in good faith and under 
colour of his office, although tliat act may not be 
atriclly justifiable in law. 

^ The rightof private defence again.st |)ropci ty c« n- 
tinues, wliere robbery is attcmpto<l, only so luiig as 
the offender causes or attempts to (!aus(^ to any 
person death or hurt or wrongful restraint or as long 
as the fear of iiislnnt death or<if instant hurt or of 
instant iicrsonal restraiot continues. 

Both SS. 332 and 333 of the IVnal (Jo'lc rt<iuire as rin 
ingredient of the offence the pi’esencc of an intenthai 
on the part of the accused person, namely, to prevent 
or deter a public servant from di.scharging his duty. 
Where, therefore, the accused pereons are unaware of 
the hict that tlie ])craons wliom thc.i’ have eonlinc<l are 
public aeiwants, they arc not guilty of any olTeuco. 

Where the accused believed certain Police Oflicers to 
be dacoitd who had iu the attempt to escape arrest • 
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ij.s<*d a iwulviT iiii<l thus cummitted a iion-hailabii; 
and <‘<>giiizalil<‘ «>!;• u.ar; 

Held, that thi \- well' cntitlr.l tn ari'-st tii.' m. n and 
lo«-pthi-in in (a'liliiiriiK-iif so loiii^-a.s it was ii'’.-<'.'>sai \- 

for Iliak ing llu-iii ox'i r (.i the i-u.-todi' oi' I’olica ('ira-crs. 

A l-.'.Lr, l.'.Mi i;i’ou. 22 .\ i,. .1, .'(il (l‘)2ii ‘i 

1- b. .\. Gl.'.; I.. K. i;7 Cr.; 2G Ci'. i>. .) .Mil’ 
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- SS. 107,304, 323 Const uni ill-ir> tit nuitt — 

^tverc heating- iJeiiih tine to shock- -(iv'i jir. I'ni.s- 

.sion In jneriiil hcil I ng, irln (hi r nhcl me nt. 

When- the a<-cu3cd who subjected iicr daiieiitci-iii- 
law to a Coni inuoiis ill-trcatiiifiit. gave her a s -vci<- 
Leatii;!, on thi* day pivvion.^ to hci’ dcalli, and the 
imuiial cvidrm-c sltowcil that tJic death was <lut; to 
“sli' CK. I'l cui several blows on an uniioni ij,li. d girl 
sulleriiig from chronic lang<li.scasc'' : 

//•/(/, ill that llu* accused did not intend or i‘<>n- 
Itmplate the' <lealli < f the dc’ceascd as a result of ilu) 
I'taliiig that was inlliet. il <-n Iwr anil wn.snot, tlu re- 
fi..re. gudiy of all niK nec iinih r s, .'Kd, IVnal C'odo ; 

2) lll-ll under tlie eireiim.--lai;ei s of llu' ca.-e tlic 
ac.ait-'c'-l was guilty “j an oIVl-uc > under s. 323. Penal 
Cialf. 

'i'o constitute aliclment there niu>t be under < Iu7 
of the Penal (.’< de eilli» r 1 1 i instigation, i2.) <-i'n,>|tiraey 
or (.'b actual aid either by an act or an illegal omi.s- 
.sii n. 

'Idle mere fact that llic aeeu.'-ed was .sitting by 
when aiiothiT pcr.soii was lieatin.g a third, and did 
not interfere, is n"l sullieii-ni to etnistitute al etiiieiil, 

A I'Aii-nitot; r. ('ii.tM'.i, J,., lb 5 A. Ilil (.’r.; (1925) A. 1. 
R. (A. 120; 20 Cr. I.. J. -J70 150 


.... _ss. 109, 147, 149,150, 188, 304-C’ri//n- 
nal Procedure C ode (Act I oj ss. -.fT, 

— Riot- Person eliurged n ith ueliial eul/nilde 
lioinici<le. liCfhev (O n he conintrd ot ci'Uiitrutiii c 
culpable h<imici<lc — Minor otjence—‘ fJonhl" under 
.V. 2>7/, meaning of- Hiring pivson tocommit riot 
and riot, whether .same trunsnetion Person hircil, 
aegiiittal of, ejYeet of, on /lerson charged u ilh hiring 
Disobedience of order and abetment of disobedi- 
ciiec - Common vhjeet. 

Oi’dinarily a ])ersou cannot be eonviclcd at a iScs* 
sions trial of an olhnce with which he has not been 
eJiarged. 'I he excepi ions to l]ii» i iile aielo be foiimt 
in s.s^ 237 and 2.38 of the Cr. P. C. 

.Section 2.3.S of the Cr. P. C. has noai.plieation lo a 
case w Ik* re a man who is charged with actual culpa¬ 
ble lioniicidi'! i.s <*onvicled of consli netive i nlpalilc 
limnicide, inasmuch as con.slriKrt ivo cuJpalde homicide 
cannot be said to be a minor offence compared with 
actual cnljiable homicide. 

The doulit rcferrcil to in s. 23G of the Cr. P. (’. must 
bo a doubt a.s to the application of tin* law to 
jiroved f.icts. The section has noapj*Iicaliou where tlicrc 
may be a donbt as to fa<‘fs which constitiile one of 
the elements of the olicnce. 

Where a jicison is charged with an oJi'cm.-o uuih.r 
s. 301 read with s. 150 of the Penal Code and Iho 
charge against Jiim is a dcliuite one of having 
engaged or emploved a jiaiticular person to commit 
curpabh' homicirle not amounting to murflcr, and the 
.hirv hold.s that tho latter did not commit the culpa¬ 
ble homicide. the person charged with having engaged 
or eniiiloyed iiim cannot ho conviet«.d of coubtruolivo 
honiicido under the provisions of a. 150 of the Penal 
Code. 
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The ntTenc/> of liirincr Ji person to tulce pni't in n 
riof i-.a sef'M'i;- dis(ii;ci ofreiice frum ilie riot 

it'e’fnnd ordiiia/i'y th** hirinff a.id the liot would 
bcs'p rat 1 ; ;i':i :: -as. 'i'liore may. h'-wover, he 
cinnuiist ID'.' - i.i a i o which mi'rht insliCv the 
Court ii I-1 iinir 111-t t'lc all-'^ed iiirin" oi‘ employ- 
in" aa- t!i ■ rioi w-re jir-r' of the s.mie trnnsaetion. 

\Vh-r (or*i;iii per-ons jointly e-iter on certain land 
in de.iii ice of n order ihnf has been passed under s. 
144 of the Or. P. C., though some of tlicin may be 
guilty of an odence under s. 188 of the Penal Code 
and othei's of abetment of that olTence, neverthele.s.s 
the common object of them all is one and the same. 
C Xayan Ullah r. liMPEUOR, L’O Cr. L. J. .V.H 818 

-S. 114. See Cii. V. C.. 1808, s. 231 

-S. 114. 8>e Penal Code, 1800. s. :n 47 

- S. 114 -Persons ijiiinj iin>riil /-• 


offence, liahilitu of. 

Persons wlio are present at the time of a murder 
and have given their moral support to, and abetted, 
the deed, even if they did not take ]nnt in the actual 
murder, are under s. 114 of the Penal Code deemed 
to have eommitted the otYence. A Tl'LI.i r. Pmi’Euou, 
22 A. L. J.1075; L. R. (i A. 33 Cr.; (102')* A. I. K. (A ) 
301 130 

- SS. 141,147. 8ee Cr. P. C.. l8:)S..ss. 221. 208 

711 

SS. 141, 325 - L'nUiwiul assemhiy —"Knftjrcc 


any riyht," mcaniny of—Cse of force to maintain 
riyht. cffrvt of. 

\\'li<'ie li;.' Minon object (d an assembly is to 
ei ni!'!'! i [■• i.' w by means of force to omit to do a 
cfi'i liii il' iHsembly will become an unlawfid 
uii.y li llie act, the omission of vhiclj is 
compelle'l. i.s one which the person so compelled was 
legally entitled to do. 

The true import of the expression "to enforce any 
riglit" in cl. (iv) of s. 141 of the Penal Code 
relates to an initial act when it is done in further¬ 
ance of any right, and not to an act wlien it is done 
to maintain a position already achieved in tlie lawful 
exercise of that riglit. 

A party of men who are not enforcing any right 
by means of criminal force but are, by' means 
of force, maintaining a certain right, for instance tlie 
right to use water, which is being actually exercised 
by them, cannot bo regarded as an unlawful assem¬ 
bly w’itl in the meaning of s. 141 of the Penal Code. 
O Bam 2<aii! r. l£.\iptROR, 10 O. & A. L. K. 1022- 27 
O. 2JL'; 1 O. W. N. 58?; 26 Cr. L. J. 513 353 

-SS. 149, 302 —by less than fire 

persons resulting in death- Accused, whether guilty 
of murder. 

Where it is not proved that live persons took part 
in an assault resulting in death, the accused amnot be 
held constructively guilty of murder under s. 141) 
read with s. 302 of the Penal Code, because s. 149 
only applies where there is an unlawful assembly. 
LMmilu r. Emperor, 6 L. L. J. 434; 26 Cr. L. J. 531 

371 

— SS. 149, 304 (II), 325, 342 —Attempt to 

carnj away woman by force—Rescue—Death and 
grievous hurt caused by rescuers—Wrongful con¬ 
finement of assailants—Offence committed. 

Two years prior to the occurrence, the wife of the 
complainant had been abducted by one of the accused 
with whom she was living. On the day of the occur¬ 
rence complainant organized a raid and’ anived with 
t»B party at the house of the accused who had abduct¬ 


ed his wife and attempted to carry her off by force in 
the absence of her paramour. She resisted and one 
of tlic parly i f tiie complainant struck her and pro- 
ccedcrl to drag her away. On hearing her cries the 
acen.'^cd came up tolicr rescue and proceeded to attack 
the party of the complainant with the result that they 
killed one of them and indicted grievous hurts on 
anotlier. They subsequently proceeded to put the 
members of the complainant's party in wTongiul con- 
linernent : 

Held, il) that although the accused were justified 
ill attempting to rescue the woman from the party of 
the complainant, when they proceeded to assault the 
party of the complainant in a body and caused 
grievous injuries to them, they constituted an unlaw¬ 
ful assembly because their common object was to com¬ 
mit an offence, namely, to cause hurt or grievous hurt; 

'2> that the accused were guilty of offences under 
SS. .’>01 I ii', 325, 312 read with s. 149 of the Penal Code. 
L IvAU.MAN r. Emperor, (1923; A. I. II. ^L) 322 8 45 

-SS.151, "ISS—Criminal Procedure Code (Act 

1’ of }S0S),s. H,0—Procession passing mosque with 
music— Order by Police Officer to stop, disobedience 
or Offence — "Promulgate", in s. 188, Penal Code, 
meaning of — "Interpose,” in s. HO, Cr. P. C., mean¬ 
ing of. 

A Sub-Inspector of Police, on receiving information 
that a certain procession of Hindus playingmusic was 
about to pass before a mosque, hurried to the scene 
and ordered the persons forming the procession, who 
w’ore being led by the accused, to refrain from pro- 
ceerling in the direction of tlie mosque with music 
playing, as there was apprehension of a serious riot 
if they did so. The accused refused to obey this 
f)rder and advanced towards the direction of the 
mos(iue at the head of the procession playing 
music : 

Held, that the accused w’ere guilty of an offence 
under s. 151 of the Penal Code. 

Per Walsh, Actg. C. J. —The word "promul^te" in 
8. 188 of the Penal Code seems to indicate, if not a 
formal document printed or written, at any rate, some 
form of publicativ)n. The promulgation need not be 
in printing or wTiting, and where a Sub-Inspector de¬ 
finitely conveys an order in a loud voice to a crowd in 
the street to slop, so that those who are addressed 
may understand it to be a definite order promulgat¬ 
ed by a public officer in authority, and the order is 
disobeyed, the case would fall within the purview of 
s. 188 of the Penal Code. . , 

Per Sulaiman, J .—A conviction cannot be sustained 
under s. 188 of the Penal Code unless it is found that 
the order of which disobedience is alleged was (a) 
promulgated by a public servant to the knowledge of 
the accused, {h} that that public servant was legally 
einpow'ered to promulgate such an order and (c) ite 
disobedience caused or tended to cause obstruc¬ 
tion, annoyance or injury or risk of it to a person law¬ 
fully employed, or danger to human life, health or 
safety, or tended to cause a riot or affray. 

To be justified in directing a certain act to be done 
or not to be done is one thing and to be legally en^ 
powered to order its commission or omission vnlh 
the consequence of the disobedience being punishable 
under s. 188 of the Penal Code is quite anoth^. 

The word " interpose " in s. 149 of the Cr. P. C. 
conveys the idea of actively intervening and not 
merely a prohibition by word of mouth. A f^**^*^-* 
i». Raghunath, 22 A. L. J. 1049; L. R. 6 A. 1 Or.; 

A. I. R. (A.) 165; 36 Cr. L. J. 599; 47 A. 205 923 
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- S.173. See Or. P. C.. 189^1. s. l!)j 62 

-SS. 182, 211 —Infonntttion to Police • 

Definite charge of offence — Offence. 

There is an essential dift'erence bitwi-en a ni- ro 
infoi'mation to the Police and a dclinile sta(“infiil to 
it that a certain jierson has comniitled a certain par¬ 
ticular offence. In the latter case, wlucli i.s nau-h 
graver than the former, s. 211 of tlie Penal Code 
applies. 

Accused laid a clear and deiinitc information before 
the Police to the effect that there was a dacoity in hi.s 
house and that certain particular perst^ns had tak»‘u 
part in it. It was found that no dacoily had tal;« n 
place and that, at any rate, tlie persons mentioned l>y 
the accused never took part in the dacoify : 

Held, that the accused was guilty of an offence under 
8. 211 of the Penal Code. A ^.kmokuan- r. K.xirEkoi;, 
L. R. 6 A. 71 Cr.; 20 Or. L. J. 594 818 

-S. 186 —f?e/usa/ of sH6ordint/fc to alhnc 

superior to check books—Obstruction. 

The refusal of a Patwm'i to allow a Kunungo to go 
through his books and to check them is only an act of 
insubordination and is not a criminal act falling within 
the purview of 8. 18Gof the Penal Code. A I'Chshoki 
Lalv. EurBuou, L. R. 0 A. 4.‘1 Or., 26 Cr. L. .1. 597 821 

- S. 193. See Or. P. C.. 1M)8. s. 17t)A. 710 

-- S. 196, offence under—Production of (/f»ca- 

ment in compliance with order of Court. 

It is an essential element of tlie offence under s. 19(1 
of the Penal Code that the doexunent should have Ikh-u 
corruptly tised or attempted to be used as trt>e «)r 
genuine evidence. 

The production ofadocxinient incompliance witli 
an order of the Court clues nut amount to using the 
document as genuine within the meaning of the sec¬ 
tion. R Ma Ais Lo.\ r. Ma Ok Nr, 3 Bur. L. J. 319; 
(1925) A. I. R. (U.) 191; 2G Cr. L. J. 509; 3 R. 3G 253 

■ ■ S. 215 —Itecciving gratification to restore 

stolen property —.lccuife<i suspecte.d of actual theft — 
Conviction, whether legal. 

The accused jiromised to return a stolon bullock 
nn payment of Rs. 30. He received the money and 
3 days later produced the bullock : 

ifeld, that the accused must liavc known who the 
actual thieves were and as he took no steps to bring 
them to justice, he was guilty of an offence under 
8. 215, Penal Code. 

Per Walsh, A. C. J. ■ It cannot he a defence to the 
charge of accepting money for returning stolen pro¬ 
perty, that the person avIio takes the money is himself 
the thief. A Emperor r. Mukhtaka, 22 A. L. J. 838; 
(1924) A. I. R. 783; 40 A. 915; L, R. 5 A. 115 Cr.; 20 Cr. 

L.J.481 226 

•— -SS. 224, 323— Assaulting Police constable 

—Accused not in lawful custody-■ P> irate defence, 
right of. 

WJiere a i)ersou assaulted a (Miislabh* win* liiul 
Wrongfully arrested him, in »jrder to t^ff’ecl hi.s e.scapc. 
and it did not appear that the constable was acting 
in good faith under colour of his otHc«^ ; 

Held, that the constable xvas guilty of wrongful 
confinement and as against him the accused^ was 
entitled to tho right of jjrivate defencx'. A Ra.m Sikou 
V. Emperor, (1923) A. I R. (A.) 34; 26 Cr. h. .1. 12K 44 

--— 8. 300, Excep. 1 —Husband finding wife ju 

bed with pai'amour and killing both—Uravc and 
sudden provocation — Offence. . 

The accused on returning home late at night 
found his wife in the same bed with her paraniouv 


Avlio esc.ipcd. but the accused I'aii alter au«l kill<d 
him with a knir>-. lie then came t>acl; to his own 
liovise and kill- '1 liis wife : 

//«./•./, ill lliat the paramour’s j'rc~( nco in tli hon.su 
was a gi'ave ami Midd-u I'linaicatioii suilioioiil to 
d"pi'ivc ihe a»-fii;;ed of liis power >4' aelf-coiih'ol. and 
tile aecusetl's act in killii:.!; the pan.iiuiiii' x\a> in snob 
ciix-iimslances culp:il'le boinicide m4 aiianiiiting to 
inmalei'; 

t'J- that the offence which lie coininitted in kiiliiig 
hi.s wiff* xvas one "f the same ehai'a^’tera.s lie kilbsl lu r 
imineili.dely after, before lie liad lime to i'gain his 
self-e* nhul. L Uaham Shah /■ hlMi-KiaiH, l> L. L. J. ].")7; 

1 L :)27; 'Iffl'.'. A. 1 U. iL.j Ibl; 2(\ Cr. 1,. J. fj^l 

374 

——- S. 302 ~~.\[iird< r--Coniii}nn inti nl Ion—fJeaih 

cniisid by one of .■a’ris;i/ accused — Liabilily of other 
accii.^cd - Confession e.rculpating iiKikcr, ir/nd/nr can 
be ii-'icit a.s against co~accu.‘icd. 

'bwi) accu.sed persons who w.nc elrtrged with having 
commitle*! murder and having .snh.siaiuentiy roi)l)(.d 
the dcccastal. made .st.itcmcnts aocn.'iin'r each oilier 
of tho inurdt-i' Iml confo.sing that (ficli of ihcin had 
taken pait in tin* lohbery : 

Hcl'f'. l) that the conb'ssion made by e.ieli accused 
could not. so far as it related to the miirtlor. be u.-^cd 
as agaitisl the other, inasinvieh as tho makei- of the. 
Confession ex<“idpate<i himself, and tiie eonkssiojis 
being juutiially conlmdictory could not bo relied upon: 

i2; that so bir as Ihe confessions iidated to ihc 
robliery, tliey we)\; valuable e\ ixlenee botli as against 
the I'crson making t!i<‘ e<*nfe.ssion iuul as aiiainst the 
co-acevised wilh n-gar<l to the robljcryaml also as lea*l- 
ing to the inference that the ndibi ry and the imirder 
were parts of the same transaction and were com¬ 
mitted bv th»' same persons. 

Where two men with the common intention iif 
mur<lering a person .-( t upon Iiim and one ..f llujii 
lires a shot whh-h kills him, both of them an* guilty 
of murder unth-r s. 302 of the Penal Code. L 
JhA.K Kuan r. Eui-krou. 1 1923) A. 1. U. !>.> 293 836 

_ s. 302 .Murder—poisoning—Cause of death, 

proof of. 

Before a person can be convicte<I ol mmder liy 
poisoning, it i.s essential to prove that the death of the 
deceased was caused by poison and that the poison 
was jidminkstorcd to him by the accu.^ied. Where the 
cause of death cannot be a.seertained with certainty, a 
conviction for murder by poisoning cannot be sustain¬ 
ed. L (luKi'Evi V. E.mpkror, (1923i A. I. U. (L.) 325 8 1 7 

_SS. 304, 323. .SVc Penal Coin;, 1800, s. 107 

15 0 

SS. 304, 325- -Attack with chhavis and 


sticks - Death caused by chhavi blaic--Offence. 

'1 he accused, three in number, txvo of whom were 
armetl with chhavis and the remaining one with a 
slick on n slight ].rovo<-atiou. attacked tho dccens<!d 
aiul cau.scd injuries to him. ihio of the ueensed who 
WJis armed wilh n chhavi used I lie blade of the rhhavi 
in attacking tho dcceaseil, and Ihe other acamsed xvho 
had a c/dmld in his hand used tho blunt end of lli»‘ 
Hfiek aiul refrained from using the blade. The deceas¬ 
ed died a.s a result of the cA/mn blow : 

Iltld (1) that the accused who used the blade of 
the chhavi was guilty of nn offenco under s. .3ui (u; of 

the I’cnal Code; i . i 

(‘*1 that the remaining two uceused must bc' jjro- 

sumed to have intended at least to cause grievous 

hurt and were, therefore, guilty of an offcucc undo 
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s. 32.j of the Penal Code. L In'iur Singh v. Kmperor, 
(1923) A. I R, -L.) ;‘.2() 822 

-S3. o04, >525— Attack icith dargs —Ljeatii 

coos I i j ninglt vlouv—Culpable Uouiicide — (Jrieiou-'i 


hurta. 

Aocubcd, lh.\e in number, attacked tlie deceased 
with iL.ny^ i-uiisiug two grievous hurts .and one sini|'le 
hurt. Due the grievous liurts aiiiounled to tiie 

fracM n * < if llip •.;kiili <>f t lu» rlpfp;is.-r] aiul resulted in 

his dc.ith. There ^vas no evidence as towUiciiof tlse 
accused gave the blow upon tlie head of the deceased 
which caused his death : 

Held, tliat none of tlie accused could be convicted of 
an otYence under s. 301 11 of the Penal Code, but that 
all of tii'Mi) weiv guilty of an ofienec under s. 325 (d 
the Code. j-.Ihanduc. Riii'EROU, G P. L. 3 2 )N;(U)JIi 
A. 1 H. (L.; 555: 1 L. C. -Ill; 2U Cr. L. J. G53 941 

- SS. 363, 366 -Kidnoppiuij, charge of (lirl 

found to be over sixteen Magistrate, tiutt/ of. 

Where in a case un«ler s. .303. I’cnal Code, 
the Magistrate tiiuls that thuv is prime f<(civ 
surtici(‘iit cvideiK'e to .sliow that the girl was 
enticed aivay as alleged, he should imt ilis- 
eliargo the accused nuu'cly because tlip girl 
is not under agt\ but should c.xanuue ainl dcci<lc 
the (luestion whether the accused can l)e charircd 
witli an orti'iice under s. 30G or sonu* other cognate 
ofTem*e against a feniali* «ff over sixteen. L CoK.u. r. 

Phuma-N Sing;i. ) I92li A. 1. U. (L.;718; G P. P. J. 318; 
26 Cr. P. 3. 120 36 

- S. 379—7'^c/(— Guilty intention, abstnec of, 

effect of. 

Accused wlio was an “illiterate low caste culti¬ 
vator” applied for Potters of Administration with the 
Will unnex(‘<r to tlie estate of a deceased person who 
hajl made a registered Will in favour of the accused. 
Hefore Pettersof Atlministnilion were granted but at 
u time when he had no susiiicion that a careuf was 
likely to be entered, he removed a certain safe which 
was in the possession of the widoiv of the deceased, 
but which had been beijueathed to the accused under 
the SV’ill. Subsequently, the widow entered a curcaf, 
and charged the accused with the theft of the safe: 

Held, that the conduct of the accused difl not dis¬ 
close the presen<!e of a guilty intention on the part of 
the accused and that therefore he could not be con¬ 
victed of theft. C Dl’Lal Bachak r. Pmperok, 2G Cr. 
L. J.652 9 40 

- S. 406 - Cjn 7 ;unaZ breach of trust--Burden 

of proof -Brosecution, duty of. 

The mere fact that a person accused of an offence 
under s. 40G of the Penal Code admits the delivery 
of the property in dispute to him does not place on 
him the burden of proving that he received the pro¬ 
perty in a capacity other than that of a trustee. The 
prosecution must prove affirmatively that a trust had 
been created in respect of the property and that the 
accused had violated that trust. L Piiun v. EiiPRRok 
(1923) A I.R. (L.) 293 839 

—-S. 408. See Cr. P. C., 1898, ss. 222 (2), 303 

(1) 372 

--r-S. 411—fi’tidence Act (/ of 187:2), s. Ilf, lU. 

fa) —Receiving stolen property — Burden 0 / proof _ 

Possession long after theft — Guilty knowledge _ Pre- 

eutnpUon. 

In a case under s. 411 of the Penal Code the bur¬ 
den is on the prosecution to prove the guilty know¬ 
ings of tne person prosecuted. There may. nowever 
circumataaces in which this gviiltv knowledge may 
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be inferred and may !)e accepted as conclusive if no 
explanation is forthcoming on the part of the accused 
persem. 

AVherc certain silver ornaments of the ordinary type 
which had been removed during a dacoity were 
recovered from the person of the accused’s wife, the 
accu-sed lieing a goldsmith, 21 years after the 
d:icoify and the explanation of the accused was that 
he had iiimself made the ornaments for the use of 
his wife; 

Held, that no i)resumption could arise in the case 
that the accused had received the ornaments knowing 
Ih'-ni t'> have lieen stolen. 

The illustrations to s. 114 of the Evidence Act only 
exemplify the law as enacted in the section and C/an- 
not b.- taken to restrict the sense of the section. The 
Section it.self simply say.s that the existence of any 
fact nuiy bs presumed which tlie Court thinks likely to 
have liappened, having regard to the common course 
of natural events, human conduct, etc. A CliorrsY Lal 

r. IvMi'EuoR. L. R. 5 A. 199 Cr.; (1925) A. I. R. (A.) 220 

2GCr.L. 3.578 7 22 

— SS. 415, 420 Cheating— Harm to repiUa- 

lion or property, jiroof of- Intention of accused. 

In a ease of cheating the Court lias got to see the 
iuteation of the accused at the time of tlie offence and 
t<» judge all the conseiiueiices of tlie act or omission 
itself. 

l.'nder s. 115 of the IVnal (A'dc the damage or harm 
caused or likely to be caused must be the necessary 
conse(inruc3 of the act done by reason of the deceit 
practised or must be necessarily likely to follow there¬ 
from. Rut the law does not take into account remote 
liossibilitie.s that may How from the act. The prosi- 
male and nattirnl result only of the act is to be 
juflged .and not any vague and contingent injury that 
may possibly arise. 

The charge framed in a case ran as follows: “that 
you on or about the I9th September 1923 in Calcutta 
deceived Mr. E. J. Pithia of Rirla 3ute Manufacturing 
Co., Ltd. by inducing him to accept a Bought Note 
signed by your firm as brokers on behalf ofSantoko 
Chand-Manik Cliand. who, you represented, were a 
respectable firm of jute dealers carrying on business 
at G5, Xoonmill Loliia L.ane, Calcutta, knowing that 
such representation was false, and further by inducing 
the sai(l Mr. E. J. Pithia by means of such represent¬ 
ations to give a receipt for the said Bought Note, and 
you thereby commitled an offence punishable under 

s. 12J, IiKiian Penal Code;” 

Held, that th.3 charge did not disclose an offence 
either under s. 420 or under s 41.5 of the Penal Code. 
C Harkndua Nath Das v. Jotish Chandra Dutt, 40 C. 
L. J. 28.3; (1925) A. I. R. (C.) 100; 26 Cr. L. J. 545; 52 
C. 18S 641 

- ss. 426, ^27-Mischief of graver kind, 

whether triable by Magistrate of Third Class. 

The law makes a distinction between mischief of • 
minor kind and mischief of the graver sort. Section 
426 of the Penal Code makes an ordinary case of 
mischief punishable with imprisonment to the extent 
of tliree months and with fine; but where the amount 
of damage or loss caused is JRe. 50 or upwards the 
maximum punishment awardable under a. 427 of 
L\>de is two years’ imprisonment and fine. A case of 
the graver kind of mischief is not triable by a 
Magistrate of the Third Class. A Raohitxanpas 
Prasad v. Emperor. L. R. 6 A. 39 Cr.; 26 Cr. L. J. 58^ 
(1925; A. I. R. (A.) 290; 47 A. 64 730 
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-SS. 463, 467. See Cr. P. C., 1898, s. 19.) , li 

377 

-S. 499— Criminal Proce hne Codp (Act 1' 

of 1808'^, s. I9S — Defamation—Worls n'-/ hi/ 
another—Confirmation bi/ cou.liict—Of/cnce - I'n- 
ckastity imputed to luarricil woman - Ilii.'thnn /, 
whether aggrieved - Complaint by hushand. 

An accused person cannot cseapo lial)i!itv for <lc- 
famation merely because he did not liinisdf 
words complained of. Where by Jiis eoiidnct and l»,v 
words which he did speak he inlend -d to and 

KAve the impression that lie adof>fod as his t>\vn the 
words uttered by another, lie must in efr.vt b ' deem ‘d 
to have uttered the words imputed to him. 

Where a married woman is <r*famed in* an impu¬ 
tation of unchastitj*, her husband is a (lerson aerirriev- 
ed within the meaniuj? of s. lO-^oflhy C’r. P. C. and 
has the ripfht to prefer a complaint of ddamaliim. 
M Basixa Aim'an'va r Pkta Akkan'nm, 47 M. L .1. 746; 
20 L. W. 921; (1923) A. I. R. (M.' .did); 26 Cr. L. d. 321 

361 

-S. 500 ■Defamation lieligiiais confrover.-i/ 

—Violent expre.s.-ii<)u>i —Persuril charHctcr nxt 
assa iled —Offence. 

A book was written by the n.' -used, in reply to <>ne 
written by the complainant, on lii^hly c‘(mtrovcr.-.ial 
religious matters, in which tlie aocu.sed use<l most 
violent expressions against the cinnplainanl an<l Ids 
work, without, liowever, assailinsc his iiersonal charac¬ 
ter and respectability : 

ffeW, that the language used when taken with llic 
context was not defamatory. M I\i’.maraiU[U’i>a<.4 
Swamioal V. Krishxaswamy Mudaliar, (192-1) M. W. N. 
768; 47 M. L. J. 661; (1924) A. I. R. (M.) 898; 26 Cr. L, 
J. 464 144 

-8. 500, EX03p. 9—Defamation—Lawyers 

reply notice — ill' /ntions of immoratily—('ommon 
interest—Prioile j‘>. 

The coinplaiuint served a lawyer's notice on (he 
accused, her dccoasod husband's nephew, charging 
him with theft and criminal breach of trust witli 
regard to properties left by lier deceaserl husband 
and threatening him with civil ami criminal proceed¬ 
ings. The accused in rejily to the notice sent a 
letter also through liis lawyer, alleging (hat the 
complainant was living an adulterous life, that lu*r 
daughter Avas not born to her liushaml, lluil she. had 
been discarded by him during his lifetime and that 
she had lost all I’ight to his property. Ih? al.so s't 
up a Will bv the defease<l in his favour in which the 
testator had stated that there was none to pnUcci 
him. On a charge of defamation : 

■ Held, tl) that there was a matter of common 
interest between the complainant and tlie accused 
relating to the title to pr-ipyrty left l)y the deceased 
giving rise to qualified privilege ; 

(2) that there was no malice or w.ant of bona fides 
or pressne,*! of improper motive in the accuscfl when 
he gave instructions to his \'akil to write tlic letter; 

(3) that tho matter fell within Mx'‘.-'i>tion 9 to s. 19!), 

Penal Cods, and Avas not defumatorv. M .S.wK.wt.uv »*. 
OoviNDA Chettv. 20 L. W. 779; (1925) A. 1 R -M • 
246; 26 Cr. U J. 428 44 

PlO&dln^d— New case — Court, power of--Prejudice 

defendant. 

A Court is not entitled to make a case inconsistent 
or different from that Avhich i.s present.-d tv) it on 
behalf of the parties, and it is not permlssihh* for a 
wourt to pass a decree in fuA’our of h plaintitT up 'u 
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the ba.si.s of a c.a«e which inconsiijtent Avifh the 
wlucli he hini-^ -lf !ns put forwarJ, I hi.s rul i- ■ • ti 
np)n tho <nK--iii..n .d prujirUce Ii.) ili dv i.i il 
In a suit 1>\- a l imlloiv] for i'ocovrry .■/ 
of a pl-’t (,f land \vlii<'h (lie clef'.ni'laat allc”"'l (•> 
ln\f purchased fi-'in a f >rmer ten;iiit i-f tin* plaintil'f, 
til'- drfem’'- of tin- d<-f:-ud;mr w;n ilia' iIk- holding 
to whi-'l: I Ilf ploi in dL^pato appiu i; iudl '.vas not llu- 
holdin.:' o| hi- Iran.'-fi-for aloiv '>id in longed to 
him ami si-vcial o(h(rs. h iviiii. 'l' v> p-ial on ihem 
on the death of theii' fathi-r. ami th.al inasinuch a-; 
the othc-r la-iis of tl,,- l-itt.-i war.- -,ii!l living, th*‘ sale, 
of the ho|ilin-g by one of ihcni <iid iioi o|n.-rate (o 
tr-insfer fh-^ mitir- liolding to _'ive tli'- landlord 

th'/ right of re-entiy. 'I'h'- limimg u-as lhat allhoiigh 
tln'i'c w Te oili h-irs of ’I.,- <('•(- a.-^.al tenant living 
they lia.i n> inter-si i^ t:,.o in,Ming and that tho 
transfer.)!’ol tin.-d'-feiii!ml was I he onl\’ li'nanl of tlie 
liohling: 

Held, il) tint the eons-'cituMK-e of tin- linding was 
lhat llie (I’aii.sfer in favour .'f tIn'defemlnnl (>p<*raled 
to oxting’uish llie right.s of hi.s Iransferor in the liold¬ 
ing and r'onslilnled ahandonmeni ^neh as eiUith'd ihe 
lamllnrd to i\'-enler; 

(2) that it could not la- .s.ii(.l that llie linding was 
Contrary lo th<' claim of ihe plaintiff. C .io.vn At.t i-. 
Raiki.shoi:k .Saha 753 

Possession—Pcrmis.sive po.s.s(*.ssion. See Limita- 
TtoN Act. 1908, Sen. I. .\rt. 19 10 

-- for Di claratory dreree. whether ynay 

he giren Ciiil Procedure Code (Art V of PJOS), 
O. VII, r. 0. XU, r.Sd 

The discretion alloAved to the (’ourt un<h'r O, \ II, 
r. 7 and O. XLI, r. of the C, P. (’. is very Avido 
and empowers it to p iss a d‘clara'orv de<'ree in a 
suit for po-'Session when the j i.iinliiT ^peeilinilly 
asks for any alternative relief to wliit ii in, may ho 
found entitied. L Auif.v <•. .Icn Lal, 1929) A. I. R. 
(L.) 422 95 

Practice— -Ippc’/hife Court -New case of fraud. 

An Appellate Court is not justilied in setting up 
a ease of fraud when .smdi a case was not set uj) 
hv (ho p.arties eitlnr in the pleadings or in the evi¬ 
dence liefore the Kir.st Court. M Pi;R( Ra.masami r. 
(’ha\i*ra Kotfava. -17 .M, f,.. J 810; (r.)2."n A. I. R (.M i 
261 2 9 7 

_— Con-tent order, when can hr .tri a.<lde. 

An order <’onsenled to l>y tho Pleader <>f a partv 
oven if flue to a mistake cannot he set .as'do except 
on proof tliat serious and stihstanlial injustice would 
rc.sult to the partv from letting the consent order 
stand M ViiiMRt Doi.APPADiJ v. Thottadi Si’uuanna, 
20 R. W. 900; (1923) A. I, R. (M.) 278 4 0 8 

_ Preliminary order—Appeal from, final 

order, effect of. ■ 

With respect to all Courts, more especially Courts 
of Reeor«l, sncli as the Original Side of (he High 
Court the order of the Court i.s the order that comes 
to bo oruhodied in the formal order drawn up an<l 
i.<suef| l)V the Court, ami when the lirst order f.f the 
Court is' ill t!*<’ n\tur<- of a preliminary order, an 
apne d agninr-d (he linal order wouM hr held to in- 
chide any principles rl-eided for the purpose of (he 
preliminary order. M Pvada S.vtvara.)); r. Gi-nt(:r 
Cotton tluTK an'u Papkk Mills Co., 17 M. R. J. /10, 21 
R W. 166; (1925) A. R R. (M ) 199 333 

_ W’ilncsse.t not' serred Process-sener, negli¬ 
gence of—Suit, w’r‘''ercan he ditmissed. 



1126 


INDIAN OASES. 


[1925 


Practice '-coiic'M, 

Where plaintiff's application for summoning wit¬ 
nesses was !Xi;mtofl and he deposited the diet money 
as well as the prnoess-fee, but the. witnesses were not 
served on account of the negligence of tlie pi\u*ess- 
server and the plaintiirs suit was dismissed for Avant 
of proof : 

that the plaintiff could not be punisliod for 
the negligence f>f an oflicer of the Court. L Mf-ri 
liwi r Firm Kisuoiu: Lal-Ram Saki’p, 0 L. L. d. 

.ll)2r)i A. r. K. (L.' 2!m 321 

Precedents — fluff/ <'/. 

A (.‘'>uit suliordinato to a High Court is bound to 
follow tlie rulings of that High Court and is not 
entitlerl to roly upon the decisions of nther High 
Courts and to decline to follow the decision of tlu' 
High Court to Avhicli it is subordinate. M Ihtki 
Ramasami v. Chandra Kottaya, 17 M. L. J. 

A. I. R. (M.) 2(;i 297 

-, value of 

A case decided years before uj)on another Statute 
cannot be any guide to the Court in interpreting the 
particular Statute before if. C Khirode Ki-mau 
M uKEU.li r. Kmi-frok. 20 ('. W. X. ai; 10 C ]. J. d')-’*; 
(1025) A. I. R. ((’.) 2G(); 2fi Cr. L J. :):12 372 

Pre-emption— of wihhe, wheu vent in pre- 
rmptof (!iI'il Proce<fuvv ( 'ixh' i.IcM of IfifUSr O. XX, 

>'■ ' . ’ . , 

A successful jnv-emptor is vested with the rights 

of the vendee whom he dislodges, not fr<»m the date 
of the sale, but from the dale on whieli lie enforces 
his rights, i. e. fi'om the date on which he satisfies 
the conditions of the decree and brings it into opera¬ 
tion. L Nadir Ali Shah v. Wali, o L. I8G; (1025) A. 
1. R.(L.)202 182 

Presidency Towns Insolvency Act (III of 1909), 

SS. 36, 56 —Fraudulent preference — 

to creditor before insolvency—Consideration and 
•jood faith—Burden of proof—O^^ciol .bwifiniec. 
application by—Jurisdictitai of Court Examina¬ 
tion ofussiynec under s. SO -Statement, admissibility 

of. 

• 

AYhere a person makes an assignment of property 
at a time when he is unable to pay his dei»ts when 
they become due, and within a few days of the 
assignment he is adjudicated insolvent, the assign¬ 
ment, as between the insolvent and the assignee, is 
fraudulent and void as against the Ofticial Assignee. 

If, after it has been established that an assignment 
is fraudulent and void as against the Official Assignee, 
the assignee desires to bring himself Avithin the pro¬ 
visions of sub-s. (2) of s. 56 of the Presidency Towns 
Insolvency Act, the onus lies upon him to show that 
not only did ho give A-aluable consideration for the 
assignment, but also that he acted in good faith. 

A firm, SM, was. on the application of one of its 
creditors, adjudicated insolvent. About two weeks 
befoi'e the adjudication order, Sii assigned to IW 
another of its creditors, certain outstanding debts due 
to the firm. Later, RD assigned these debts to MR. 
The adjudicating creditor of SM challenged the 
as§ignm-mt by to RD, and the latter was called 
upon by the Official Assignee for inspection of the 
assignment to him. IW and MR were examined, 
under s. 3G of the Presidency Towns Insolvency Ac*, 
by the Hegistrar in Insolvency. - Thereafter the Offi- 
' 0 ^ Assignee applied to the Court to declare both 
aaeignmeuta void as against him, and both assign- 
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ments Avere set aside as fraudulent and void undei* 
8. 56 of the Presidency ToAvns Insolvency Act. On 
appeal b\' MR: 

Held, that the Court had jurisdiction to deal with 
the npplic.ilion of the Official Assignee, and the de¬ 
positions ‘.f RD ani MR taken before the Registrar 
in Insolvency Avere admissible in evidence against 
the deponents for the jmrpose of showing the cir- 
emn.slanees in Avhieh they took their assignments, and 
for the purpose of ascertaining all the facts Avhich 
Avere material to that question. C Madhoeam Raohu 
MULE V. Okeh ial Assiuner, 27 C. W. N. 611; (1023) A. 
I. R. iC.i fi:H 984 

-S. 52. See Companie.s Act, 1913, ss. 229, 

230. 2.3.3 626 

-SS. 52, 53 Civil Procedure Code (Act V of 

lUOS), s. :i0--Kxecution of decree Order directing 
payment by instalments and execution of mortgage 
a.f security—Subsequent insolvency of judgment- 
debtor, effect of - Decree-holder, whether entitled to 
obtain mortgage. 

The Court passed an order under O. XX. r. 11 (2) 
<if the C. P. C.. directing that the decree against the 
judgment-debtor shall be payable by monthly instni- 
ments and that he sliall give as security a 
mortgage on certain immoveable property. Subsequ¬ 
ent to this order the judgment-debtor Avns adjudicated 
insolvent: 

Held, (U that the adjudieation could not affect tlie 
position of the decree-holder avIio Avas entitled to 
obtain, from the judgment-debtor the mortgage order¬ 
ed prior to the adjudication ; 

i2) that the orrler that the mortgage l)e executed 
was one Avhich might be executed as if it were a deer© 
by reason of the provisions of s. .30 of the C. P. C. 
R Allan Brothers & (’o. v. Shaik Jooiian Sons A Co., 
2 R. 673: (1925) A. I. R. (R.) 189; 4 Bur. L. J. 32 291 

-S. 102 Obtaining credit by trick—Debtor 

undischarged insolvent- Offence. , ■ 

Obtaining credit by a trick is within the purview 
«»f s 102 of the Presidency Toaviis Insohency Act. 
wheu the fact of the person obtaining it being ^ 
undischarged insolvent is not di8cl<*sed. R 1^* *y- 
Nassk r. Bmpbror, .3 Bur. L. J. 329; fl925) A. I. R. (Rd 
176;20Cr. L.J. l«5 229 

-- 3. 122. See Isrolvkncy Act, 1848. s. a 

1025 
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- Sec Limitation Act, 1908 , s. 26 

- Permanent tenancy. Set Landlord 
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Procedure —Evidence in one ease used in anothif 
— Objection by party — Irregularity. 

Where on the applicatioTi of one of the parties u> f 
suit, the (^ourt used as evidence in the case the ev^ 
dence in another case, though the application was 
opposed by the other party: , 

Held, that the procedure was opposed to law ana 
vitiated the whole trial as irregular. Wl Pi*ia 
■Venkodacitarlu V. Sanoi Radhabayamma, 47 M. ^ 
640; (1925) A. I. R. (M.) 230 , 

- Parties agreeing not to produce oral evtaST^ 

—Court authorised to pronounce y,idgment 
specfioa of spot-^fttdgment, whether award — Appe^ > 
luhether lies. , . 

At the trial of a suit Counsel for the 
that they did not desire to adduce any orw 

mill l.hnir .All crcFcefarl tKat, f^nnrt shonld inSpCCt tE 
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locality and should decide the case on the basis of 
the local inspection and on an examination of siioli 
documentary evidence as misht be n(ldii<'e<l by the 
parties on the day when the statement was recorded. 
The Court inspected the locality, examined the«l<K;u- 
mentary evidence, heard the arguments for the parties 
and decided the case: 

Held, that the parties did not intend to constitul.- 
the Trial Court their sole arbitrator of the case and 
that the judgment of that Court, therefore, did iv>i 
amount to an award and was appenlahlo. A Kaimh - 

niBSARANDAsr.RAMDA.s, L. U. HA. U>2 Civ.; (m.v 

A. I. R. (A.) 348 , 6 0 8 

- Prosecution, failure of, tn produce u’tfnes.s-es 

— Presumption. 

Where the prosecution fails to examine witnesses 
who appear to have been present at the time of the 
occurrence, which is the subject of the trial, it may 
he presumed that if those witnesses had been examinna 
they would not have supported the prosecution: but 
this presumption cannot render inelTcctive or out¬ 
weigh unimpeachable evidence wliieli has l)een 
produced in the case. C ICmphrou r. 

Naskak . , 

- Suit of/ainsl persou in pn.m.-iion ros’-sy/.s-- 

AsseU, existe7ice of, emiuiru as lo Kvcculom 
Where a suit is brought against a person as b.uug 
in possession of the assets of a dc.-eased d. blor. t hy 

question of possession of assets may eitiiei be ii»\e'‘i 

gated in the course of the suit or left for adjmlu-a- 
tion in the course of execution i.r..feedmgs N 
Laxuan V. Babusa ' ^ 

PromlSSary-nOte, .9Uif on — Pro-note invalid—Plaiul- 
iff, whether can fall back on oruiinal cause of 
action— Procedure. 

The principle that in a case wliere a pro-note is 
executed for an antecedent debt, a suit on the piy- 
note failing, an action on the debt would 
applicable only where the antecedent «lel>t is anleinu 
in point of time to the pro-note. \Vhero no such 
prior and independent agreement is proveil, i 

plaintiff's suit must fail. M 

Machiraju, 20 L. W. 94.3; (192:)> A I. K. (M ) .>d 1 38y 

Provincial Insolvency Act 

44_P;.ot..?iciaf Insolvencu Act (V of . 

(S) LI L'^ L7 OL—Civil Procedure Code (Act \ 

&h’o::YA'x/r, r. d - 

ditional dlsckareje.. whether 

-Secxired creditor liealimUon 

Balance of debt, whether can be proved m ah-^ienc 

of pei'sonal decree. 

The discharge contemplated by 
Provincial Insolvency Act of 100 ., which 
to 8. 33 (3) of the Provincial Insolvency : 

is the final discharge and n :)t a conditiona 

of the insolvent. The efteet of a ‘ 

charge is not to terminate the ins'jlven‘-> I ^ 

A conditional discharge of the 
debar a creditor from proving his debt in . 

A creditor is entitled to render ^ iheJc 

auy time during the administration so 1 S : 
are assets to bo distributed and no injust 
to third parties. , . rinift 

A debt which was alive and not the 

of adjudication can be proved at any tim 
continuance of the insolvency proceedings. 

A decree under O. XXXIV. r. 15 of the 0. l - ^ . 


Provincial Insolvency Act 1907 -coutd. 

dot'S not ere.ito .i debt but mi*rely nutlmrises the 
deeree-liold' r t<» ri*alis'^ it by incitns uf ex' ''uti ti in 
tlif i>r<lin:ny w.iv. I’lie abseiici* of .«ui-li a <le( rce, 
th-‘iff<» e. cImcs ii'jt in law del'ai' a err'lii'a’ fi''ij' ["ov- 
ing his dfbt in iusalvi-ui y proc.-edings. All tluil is 
uecfssai'y forllie piirposi-.s rif iu<i>!''-’iny pi'uctM'dings 
is to ju«'\a* tin* e.\i>l<-ne.- (d’ tht- debt 

I’mlrr s. ITofthf I’rttviiu-inl Insolvem v .\el of 1!)20, 
a s.’cui'ed <a'('dil<>i' who ivalist'.s liis .^eeui itv may prove, 
for the iialanc* dn.- to liiin after dfdm-liug the net 
amount ri'.iIisi’d. 1 b ■ fact that la* liad got his name 
removed from the li.->t of seli< dnled rcpclitors and had 
proceeded i«i realise his b.mmily will not d diar him 
of lus statutory riglit to j.rove for '.he balance dim 
to him in the insolvency proceedings. Pat l».u;r L,\i. 
Sviir V Kkisun'.v IhiAsn.M', <l‘.i2o' A. 1. iv. »i’at i I.IS; (> 
Pat, L. T. 41(t; 4 Pal. 12S 543 

Provincial Insolvency Act (V of 1920), s. 2 (1) 
(d)— "l*r<iperty,'' ineatiinfi nf—.f<iinl Hindu Unuilji 
•- fiusiness iv.vid/i/i;/ in insolvency—A nce.'^lrul pro- 
perty, ndicllo r 

AncostiMl j»ro|»^vly of i\ joiiit .MilRksliairi fainily js 
‘■ property" within I he meaning of s. 2 (b id' of tin* 
Provincial liisolvem-y .Vet and is liable to be .sold f.T 
the satisfin'tion of aiib'ci-deiii debts of the insohent.s^ 
Pat Amoi..vk (‘ii.iN'n r. M.wsi'Kii K.'i Mwo.w Lai., ■> 

Pat. 857; ' P.LVi A. 1 U I’at • 127 88 

- S. 5 Interim /trolechon, yronl oj Inhereni 

(Court. 

I’mler s. 5 of the Provincial Insolvency Act. tho 
District Judge has inherent powers to grant injevim 
proteelion ton person who has a|)idie'! to be adjudi- 

rate<lani.isolv,.nl. M N'’t; ’'r’". Vi'd 

(io. NiUK. 17 .\l. L. .1 7-.1- ii) 1. W ■ ' I ■' ' 

(M.U70;(1:)2,-,iJ1. 271 677 

- S. 14-—Creditors pctiti'r. . . “U'l 

drnw—Disrrctiou o( Court. 

Under s M of the Prnvineinl In-olveney Act, no 
petition to adimlieate a person an insolvent can be 
withdrawn without the leave of (lie ( -urt. 

Where a petitioning creditor wlio Inis sinee settled 
his claim with the iii.snlveid nppbcis to the ( ourt 

for permi-s.sion to withdraw the pet.non, It is open to 

the Court to refuse leave and to pass an order of 

f". a:' 

- ss 27 56-Hindu Law—Father, adjudica- 
'lion of ‘ctfect of- Sou's share, whether rest^s ni 
liereiver—Suit by son for partiliou, uuinitainahdily 
oi—Sale by rieceiver prior to le.itiuy order, ralidity 
oy-Rntijicalion- F.iloppel -Transfer of 
Act (/!' V lSS3),s. .i.; Contract Act (/A of W.i. 

bflhv ndjudiction of i, Hindu father n.s insolvam, 

what vests in the Ollieial Reeoiver ns not onl> tlm 

share of the father but also the shares of hus undi- 
stian o Piniilv oronerty which he could 

rro satiafy i.ia ow'n Scbtl This, lanvuvi.,, 
d-Ies not o'rU.e‘RTo.'md’' Hmt‘ th,‘ 

futhei j( the sons who are not 

. hi,.. f<M edit.', shut .dain. i..d. |;™d,.nlly of 

m 5*.'^'n„t barred bv the provisnaia of e. 

ptu there iB no diflcvnce between the Piovmcml 

^.riPiesUlcney Towns lusoivcuey Acts 

n thrahsonco of an order by thf Co..rl ... Insol- 
veiV vesting ‘' n I" 1 erty of an ,ns<.lvenl in tl.e 



1128 


INDIAN CASES. 


ri925 


Provincial insolvency Act~1920~conolfi. 

Ollicial ficccivcM-, the property does not become vest- 
<mJ in the latter and lie cannot give a valid title to 
a vendee from him. 

Where, however, subsequent to the alienation, the 
Co\irt on being appraised of the fact does pass a 
vesting order, such .an orrler is suflicient ratilicatitui 
of the Ivceeivor's act .so as to pass a goo<l title to 
the alienee. 

The alir.oif'e can also (daim in such a case to have 
<it>faiiied a good title by reason of s. 13 (»f the 
'I'ransfcr of I’nqx-iiy Act. 

Where a person who acts ordinarily as an agent. 
h'nui lidc thinking that he has a jight to act for 
llic ]n-in«‘ipal. conveys the propertyof the principal, 
it is f>j>en to the principal to ratify s)!cli act and 
thereby give a good title to the vendee. If an agent 
acts without authority and thereby prejudices the 
riglits of tliinl per-ons, the ralitieation by the prin¬ 
cipal Would not validate the act. but where the 
I'rincipars property is alienated, and the f)nly person 
tiiat could be. prejudiced is the principal himself, 
s. 2(»0 of the Contract Act docs not staml in the way 
()f such an act being ratiti<-d by tin.' principal. M 
(i.\R.\i>,\Ti X..\UASiMri)f r. Hasav.x .SANKAiaM, 17 M. L A 

71!); Ld) L, W. !IUi; A. 1. U. .M.' IM!) 439 

-- SS. 33 (3), 41, 42,47, 64, .sVr I’uovr.sciAi, 

In-.s()I.\ i:\c v Act. 1!)07, ss. LM. 11 543 

--- S. 51 (1) "DhIc <t/ of petidnn," 

iiicanimj of--‘'Affscts rcnlisrd," what ai-e -Kxeciitiun 
creditor, rights of. 

The ]»olk-y and the object of the Statute of Insolv¬ 
ency is to secure the even distribution of a debtor’s 
estate among his creditors, ami to prevent the more 
active creditors from getting an undue advantage over 
those who may be less active. 

The words “date of the admission of the petition” 
occurring in s. 51 (i) of the Provincial Insolvency 
Act (lualify the word “assets realised” and not the. 
Avord “sale", so that only assets realised before the 
date of the admission of the jietition will enure !•> 
the benolit of tlie execution creditor. 

When pn)perly is .sold in execution of a decree, 
the Bale-ju-oceeds may l)e said to ho “assets realised” 
within the meaning of s. 51 (1) of the Provimdal 
Insolvency Act only when the balance of the pur¬ 
chase-money is paid and when the 2.1 per cent, is 
deposited in Court. M R.vmanathax Chettiar v Stumv- 
^^AS•tA Chkttur, 17 L J. 75!'- 20 L W S7‘^- 
(1925) A. I. R. (M.) 218 ' 215 

Provincial Small Cause Courts Act (ix of 
1887), S. 23— Civii Procedure Code (Act V of lOtJS) 
s 113,0 VU,r. 10 O. XUII, r. I(u)~Re(uTof 
plaint by bmall Cause Court for presentation to 
ordinary Civil Court—Retui'n of plaint by Civil 
Court—Order, whether appealable—Revision—Ques¬ 
tion of title—Procedure in Civil CouH ^ 

Where a plaint has been returned under q -Pi 
of the Provincial Small Cause Courts Act t^be nre 
sented to another Court and it is presented to*^an 
ordinary Civil Court, an order passed bv the latter 
Court directing the return of the plaim for nre 
sentation to the proper Court is not an order nniceri 
under O. Vll, r. .10 of the C P. C. and is not Se 
iore appealable under O. XLIII, r. 1 (a) of th^ Code 
ouch art order is consequenlly open to revision 
\yhen a plaint is presented to a Civil Ofvnrf 
tmder an order made under s. 23 of the ProvimHoi 
^mall Cause Courts Act, the case should be tried ni 
inmied. and the question of title should be gone into 


Provincial Small Cause Courts Act— contd. 

only incidentally in order to decide the merits of the 
case. The nature of the suit is not altered and it 
remains a suit of the nature triable by a Small 
(!ause Court. C Kara Mohax Saha r. Sudhanshu 
I biu.sAx Pal 1002 

-s. 25. See Letters Patent (Mad.^, cl. 36 

1016 

-s. 25. See Railways Act, 1890, s. 77 4 74 

S. 25 -Poinding of fact —Revision—IIigh 


Court, power of. 

Wher'* a tinrling fact is j-ocordod by a Small 
Cau-Bf Court with licsitathni, the High Court is eu- 
lilleil to .satisfy itself, under «. 25 of the Provincial 
Small Can.se (.’ourfs .\ef. whetlier tlie decree pa.sscd 
by tiu' Small Causf* Court is aerording to law. 
0 ZcLFiqAU .\hmai) V. Rorert Klliet, 10 O. & A. 1j. R. 
1008; 1 O. W. X. 005 4 2 3 

—;- s. 25 - Revisinn—iligh Court, when will 

interfere. 

I'nder s. 25 of the Provincial Small Cause Ccurla 
Act the High Court should only interfere to remedy 
injustiee and when suhslantial Justice lias been done 
it will not inlcifeje even though the .Small Cause 
Court may technically have orred. 

1 he High Court will not interfere in findings of 
fact when the Jiulgc lias dc(ddcrl them on evidence 
and there is evidence to supimrt the finding. R Valab 
Das r. Mai nu Ha Than, 2 Hur. L. J. 151; 1 R. 372; 

119211 A. I. R. {R.I 51 362 

- Sch. 11, Art. S'} - Limitation Act (IX of 

1908), Sell. I, Art. 80 -Suit for accounUt hy niccessor- 
. in-title of principal—Jurisdiction of Small Cause 
Court — Limitation. 

Plaintiffs’ father purchased certain property and 
entrusted the management of it to defendant, to whom 
he advanced certain sums of money from time to time 
in order that the same might be lent to the tenants. 
After their father’s death the plaintiffs culled upon 
the defendant to render an account of the moneys 
received by him, and on his refusal to render an 
account brought a suit for acroiints against him: 

Held, (!) that the .suit fell within the purview of 
j^t .'ll of Sch. 11 to the Provincial Small Cause 
Courts Art and was excluded from the cognizance of 
a Small Cause Court; 

(2) that the suit was governed hy Art. 89 of Sch. I 
to the Limitation Act. 

Article 89 of Sch. I to the Limlitation Act is not 
conlined in its application to suits by a principal 
himself, and extends also to suits by the succeaaors- 
in-title of a principal. A Maiialeo Pra.sad e. SooraJ 
Prasad, L. R. G A. 273 Civ. 704 

- Art. 41 —Contract Act (IX of 

1872), SS. 70, 72— Revenue paid by plaintiff for 
defendant by mistake—Suit to recover amount 
paid, nature of — Contribution, suit for—Jurisdiiy 
tion of Small Cause Court. 

The word “contribution” as used in Art. 41 of Sch. II 
to the Provincial Small Cause Courts Act signifies a 
payment by each of the parties in respect of his 
share in any co.nmon liability. 

Plaintiff filed a suit for recovery of a sum of money 
from defendant which he alleged hod been paid by 
him by mistake on account of land revenue due from 
the defend.mt: 

Held, that the suit was one to recover money under 
the provisions of a. 70 or s. 72 of the Contract Act 
and w’as not a suit for contribution within tlu? meon- 
ing of Art. H of Sch. II to the Prorincial Small Caws® 
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Public way— oonclfl. 


Courts Act and was not, therefore, excluded from tha 
jurisdiction of a Small Cause Court. O Macla lirx r. 
Ahbaran, 10 O. & A. L. U. 105G; L. R. G A. (O.' G 549 

-Sch. II, Art. 42—Ctyi7 Pvocedun'. Ctide 

V of lOOS), s. — Mortgaff^-decil executed hy tiro 

persons of property belonging to one of ilicin~Exc- 
cutantSy u'liether co-niortgagors—Suit for contribu¬ 
tion, nature of—Jurisdiction of Sninll Cnuse Court. 
Plaintiff and defendant joined in exeeutiu" a 
document wliereby certain pixiperty which belon^jod 
exclusively to the plaintiff' was mortpraged and in tlie 
mortgage-deed the executants <lcs.'ribod tliom.sclvcs 
as mortgagors. SuKsequently, tlie plaintiff jiaid «iff' 
the mortgage-debt and brought a suit for contribu¬ 
tion against the defendant: 

Held, (1) that although the parties were described 
in the mortgage-deed as mortgagors the real mort¬ 
gagor was only the plaintiff and that the defendant 
was not a mortgagor at all ; 

(2) that, therefore, this was not a suit for contribu¬ 
tion by one of several joint inortgag’ors within the 
meaning of Art. 12 of Sch. II to the Small Cau.'^e 
Courts Act and was a suit of the nature cognizable 
by a Small Cause Court. A (Java Pasdk v. A.uak 
Dro Paxdr, 22 A. L. J. 00211 A. T. R. (A.^ 787; L. 
R. 5A. G73Civ. 498 

Public highway—O6.s't>'»ctioa -Suit by prirnle per¬ 
son, when niaintainublc Special damage -Rule of 
equity, justice and good con-adcuee. 

The case of public ways and highways is ••no of 
those cases which must i)e goveiiiofl by tlic ndo <•! 
equity, justice and good conscience. 

No action can be maintained for what is n more 
general obstruction of a highway alTecliug tin* whole 
public at large by one t)or.son witiuuit proof of 
special damage. 

Land which u'as once in private ownership can 
only be converted into public use in respect of its 
surface by an act of dedii'ation. A MuuAii.\iAi> Raza 
Khan* v. Muhammau Askaiu Khan. 22 A. L. .1. 725); 10 
A. ‘170; (1924) A. I. R. (A.) 599; L. R. G A. G7 Civ. 304 

Public way— Lantfs within ambit of zeinindari — 
Zemindar, declaratory suit by—Immemorial use by 
villagers an cattle-paths —Suture, of right- Adrersc 
possession—Villagers not joined as parties —Declara¬ 
tion, whether can be granted --Madras Land I'Jncroach- 
TnentAct(III of 10b'»,ss. 7. H, -Assessment, levy of, 
on occupants -Right of action—Preliminary notice- - 
Limitation—Regulation XXV of ISOJ, s. Lakhi- 
raj lands, what are. 

Plaintiff, the of a village, sued tlie CJovcrn- 

nient for a declaration of ownership ami for recovery 
of possession and injjmction in respect of certain 
puntas or lands used as paths for men and cattle 
and within the ambit of the village. The members 
of the village community using tliese paths were not 
made parlies to the suit. It was found that the 
lands were used as puntas even at the time of the 
Permanent Settlement and continued to be u.sed as 
such without disturbance by the plaintiff. The sanad 
granted to the plaintiff at the time of the Perma¬ 
nent Settlement not tiled and no act was 
indicating any possession of the lands by theplaintill 

adverse to the villagers: , , . i 

Held, that the plaintiff not having shown that lie 
waa or had bee.omc the absolute owner of the suit 

of the suit failed and the suit must 


lanu^ the basis 
h® diamissed. 


TVr Spencer, Offg. C. r— 1 1 1 that tlic meue fart tliat 
assesMUont was levied by (lovrrniiient iindi r tiie 
Jladnis Land En<-r<>a('hminit Act of IffOa. .again.-t the 
occupants of the laiul.s would not givt* a right ••f 
action to the pla.intilY; 

(2i that the period of limitation for a suit by a 
per.son aggrieved by [uaiCec'iings midrr (hat .\r( w.is 
six nnmtli.s un<lcr .s. 11 and that the suit having bre u 
brought iiKUV than a yiar thn.aftrr wa.s l)arn-d; 

(d; fliat a piadiminary notita' under s. 7 of thr Art 
to show cau.sc why a prison should lujt be made to 
]iay prohibitory ass<‘ssmcnt under s, 5 of (lu' .Vrl did 
iiol give rise to a rause of ariiou. 

I'vr Siiaivasa Aiyangar, J. (1) that the plaint 
pa/ji'u lands were not lakhiraj l.ands within ilirmi-a.i- 
ing of s. I of Regulation XX^'of J,s02; 

(2'that these puntas luiving been dedicated to the 
public as highways, tlie Cioveniinent at flic time of 
the grant of the .<!anail to tlie :einin<lar held them 
in trust for the <‘ommunity. and it couId not be 
assnnic«l that in violation of siieh trust the (loviuai- 
ment granted them away In the plaintiff’.s pie<]i,-eessoj'; 
either the (lovenimeiit did not iiielinJc tlu-sc puntas 
in flic grant beeaiise they were ii’^ed only for general 
Communal pur|i<tses, or else t!i'-.\' in Kl-- t>ver the trust 
to the ;< mindur foi" lh<‘ pur|iose uf m.'iiilainiiig the 
trust in favour of tlu' eomniuiiiiy, in whi'di ease iIk* 
trustee eoiild not by adverse po.>ses>ii)n liave reduced 
the trust pro[)<*rty to private. owuer.sliif>, ami that in 
either c.asc, flic plainlilY must fail; 

i.’t; that <-ven if the plaiulitY had ae<piired title to 
the lauds by adver.se possession, tlic body of villagers 
against whmii the plainlilY's po.ssc'ision was elaimc<l 
to lio advm-.sc not liaviiig beam made [larties to the 
suit, fh • plaintilY was not enfillrel to any «le<darafion 
to ttial < IY"rt 

Per Spencer, Offg. - The right of tJie [mlilie 

to the enjoyment of the wli(>le width of land which 
has been set a[iait from lime immeinoia il for use 
as a public way stands upon a higii<“r fouling th.an 
a mere eas.-meiit over pro|)eity liolonging to another. 
M li.UAH OP PITIIAI’CUA.M V. SKcaKTAnv OK Stati; l-OJi 

Ini.ia, 17 M. L. d. 781; tl02.)t M. W. X. 271; ill)2:)) A. 
I. R. (M.) 41.-) 345 


Punjab Alienation of Land Act (Xlll of 1900', 

S. 21-A- .\lienation by agriculturist in Januir of 
non-ogriculturi.'it --Suit by n eersioners Coiniirumise, 
ralidhy of — Recision of decree. 

The widow c.f an agricullurisi sold her occupancy 
ights in certain lan<l to .some non-agrieulfuri.sts. 
Uter her d. ulh her I’oversioners sued for pos.session 
.f 'tli' laud and tli-suit rcs'ilted in a comprotni'-e 
)V which the jdaiiitifTs were given lialf of the 
a’lid, the other half being left withthc veiideeson 
heir paying u certain sum of money. In consc<|uen< c 
ff the coinjironiise the .suit was diMnis.si d. d be 
X'puty Commissioner applied for revision of tlie 
lecree under section 21-A of the Punjab Alienation 
»f Land Act, ns offending again.st the provisums of 

llG \cl * 

JIM that even if the alienation by the widow 
vas contrary to the provisions of tlm Punjab 
Uienation of Land Act, the decree dismis.4ing l-ie 
■eversiouers suit did not,^ in any way eoufravene 
hose provisions. L R.of Ka1-a r. Hin\, ^ 

L.) 21S 


unjab Municipal Act dll of 1911), s. 3 ,2j 

Wooden shed on wheels, uhelkcr hinldir/. 
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A wooden shed mounted on wheels and in¬ 
tended to be a permanent fixture to the site is a 
■'biiikUnj;'’ within the. meaning of s. 3 (2) of the 
Punjab Munieipal Act. Tlie fact that its construction 
permits it to be moved from one ])art of that site to 
another does not render inapjdieable to it tlie des¬ 
cription “'any hut or shofl." L Xasuc Mal r. MfNirr- 
1>AL (' iMMiiTKS, Simla, a L. r)!.'); (IDl'o. A. I. li. (L.) 
2r)2: 20 Cr. h d. "ill!) 379 


Punjab Pre-emption Act (I of 1913), s. 22 (4) 

-Plaintiff, failiiVK oi, l>> makf tiponit within time 
-fixed- CoHJ’t. diilfi of -Omission to reject plaint ■ 
Illconlitii Ciril Procedure, ('mlc (.let I' of lOthS). 

s. oil. 


Where the jdaintift' jire-emptor fails to deposit the 
15th of the purchase-money within the time allowed 
by the (’ourt for this purpose, the mere fact that the 
Court receives a security btind nn<l places it on the 
record after the date iix<-d ilocs not warrant the 
presumption tlnit the Court altered its previous order 
or extended the time within llu* meaning of suh-s. (!' 
of s. 22 of the Pre-emi)lion Act. 

The provision in sub-s. , 1 • of s, 22, Pre-emption 
Act. about the* rejection of ibe plaint is a mandatory 
one’and the Trial Court’s omission to pass an order 
in accordance therewith is an illegality such as c^an- 
uot be covered bv s. 5)0, C. P. C. L UAttADUU Siiaii v. 
AiiMAnS.4A!i.5L.'4h2; f. L. L. d. odS; . 11)25) A. I, U. 
(P.)2()9 200 


Railways Act (IXbf 1890), s. 72. See Contuact 
Act, 1872, s. 7.’i. 786 

-S. 72- Goods consi'jned to Railway Company 

for carriage--Risk S'ote Form "li" —Loss of goods 
— Damages, suit for—Burden of proof—Risk S'ote 
signed by person delivering goods, validity of. 

Where goods are delivered to a Railway Company 
for carriage and the Risk Note is signed by the per¬ 
son who actually delivers the goods to the Railway, 
the Risk-Note is binding on the consignor and the 
consignee. 

Where goods are consigned to a Railway Company 
for carriage under Risk-Note Form “B” and are lost 
in transit the burden of proving that the loss was 
caused by the wilful negligence of the Railway 
Administration or the wilful negligence of or theft by 
its servants lies on the plaintiff. O Bauri Narayan v. 
Agent B. N. W. Railway, 10 O. & A. L. R. 1463; 1. O. 
W. N. 7G0 815 

-- S. 72— .Risk Note Form "B", goods rrta.vi. 7 ned 

nndet—Suit for damages for loss of ^ood^—Good^ 
Inst from wagon standing at platform ■ Presumption 
Burden of pi'oof. 

Whei-e goods consigned to a Railway Company for 
carriage under Risk Note Foito “B" are lost and the 
evidence shows that the loss must have occurred at 
a time when the waggon containing the goods was 
standing at the platform of a station, it must be 
held that the loss was due either to.the wilful neg¬ 
lect of duty bv the Company's servants or to theft 
by one of them. There is always considerable difii- 
p.ulty, almost amounting to impossibility, for a con¬ 
signor to prove wilful neglect or theft by the Company’s 
servants and the evidence given by the Company’s 
servants in such a case must be viewed in favour of 
the consignor. O Shiv Naray'ah v. G. 1. P. Ry. Co., 10 
O. & A. h. R. 1UB9; 27 O. C. 331,* 1 O. W. N. 763 

338 


- S. 72- Suit for damages for late delivery, 

whether competent — Risk-Note Form B — Deterioi'a^ 
tion and loss, meaning of—Railway Company, 
whether liable. 

Sect ion 72 of the Raihvay.s Act does not bar a suit 
to recover damages caused by the late delivery 
of the goods consigned to a Railway Company. 
A full in the market-value of the goods^ is not 
“dctcrionition, ’ nor is delay in delivery “loss” within 
the meaning of tlie Risk-Note B, and the Railway 
Ojinpan.v is ]iabl<* for the damage caused. L East 
Imuav Railway (’o.mpany r. OianaMal (Iri^An SiKOii, 
.5 L. .■)2:5i ilt)25) A. I. R. (L.' 255 404 

SS. 72, 76 Goods consigned under Risk 
Note. Form"B"—l)vty of Rnilwau Company—De¬ 
lay in delivery —/>cria(io7j from route —Deteriora¬ 
tion Burden of proof. 

Wlien a contract is entered into the ]>artiefl must he 
held t<» l)(? bound by tli* ordinary meaning of ll)c 
words iis(‘d, wliei'e the words are n(»t proved tf* l>e 
used in some special .sense. 

If goods consigni'fl to a Railway (hmipany for carri¬ 
age have deteriorated by failure of the Company to 
deliver at the ])roper time, and that failure is due in 
its turn to failure of the Coinfiany to ure ordinary 
prudence, the Company is, in the ab.^ence of a sjiecial 
contract, rcsi)«>nsible for the deterioration. 

Under s. 7(5 of the Railways Act it is sufficient foi 
a plaintiff in a suit to recover damages for deteriora¬ 
tion of goods delivered to a Railway Company for 
carriage, ai>art from any special contract, to prove the 
deterioration' the burden of proof is not on him to 
s1k>w how it was caused. 

A carrier is hound to carry the goods by the (>r- 
dinary route by which he professes to carry and is, 
thereh)re. liable for damages for delay caused by un¬ 
necessary deviation from that route. 

Where goods are (Unsigned under Risk Note Form 
“B” the Railway Company is protected by the terms 
of the contract contained in the note only so long as 
it carries the goods along the route which is expressly 
or impliedly indicated in the note, and in taking the 
goods off the ordinary route the Company goes out¬ 
side the terms of the contract and cannot found a claim 
for exemption on the terras of the contract. A jAjnti 
l)AS-GomNu Ram r. Secretary or Statk for India, 22 
A. L J. 10-20: (1925) A. I. R. (A.) 10; L. R. 6 A. 72 
Civ.; 47 A 231 11^ 

- S. 77 ■ Provincial Small Cattse Courts Aet 

(IX of ISS7), s. 2-5-Goods, non-delivery of—Suit for 
damages - Notice, whether necessary — \Vil/ul neglect 
■Fin ling of fact— Revision. 

The fact that a plaintiff sues for damages on 
account of the “nnn-delivery” of goods consigned 
to a Railway Company does not absolve him from 
giving notice to the agent within six months. 

When a suit for damages in respect of goods coi^ 
signed to a Railway has been decreed on »he ground 
of wilful neglect on the part of the Railway Company, 
the High Court is prima facie bound in revision by 
such a finding cf fact, but if substantial justice 
has not been done, it can take into ^ co^idera- 
tion the grounds of that finding in considering 
question whether the Railway Company is entitled 
to the full benefit of the fact tlmt notice was not 
in time. A East Indian Railway Car. FazalEl^J; 

L R. 6 A. 59 Civ.; (1925) A. 1. R. (A.) 273; 47 A.^^» 

-S. 120 (b)-ofruaire language — Aeiual 

words—Prosecution, duty of. 
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Railways Act— concld. 

When an accused person is put on his ti-ial for rm 
offence under s. 120 (6) of the Rnihvnys Act. it is 
necessary to put the actual words used by the accused 
before the Court in order to enable it to determine 
•whether the accused used abusive lanoruairc williiu 
the meaning of the section. The evidence for the pn- 
seoution should also make it clear tliat the place of 
occurrence came within tlie detiniti«.*n of a Railway "i- 
part of a Railway. L Budha Sinom i\ Kiii'EJtoK, (> L. 
L. J. 469; (1925) A. 1. R. (Ld 151; 26 Cr. L. J. -117 33 

Rangoon Small Cause Court Act (VII of 1920 , 

SS. 17, 23 —Civil Procedure Code (-let V of 
0. XXI, r. 30 —Ejectment decree agninst tenant 
Pi'operty in possession of suh-tejuinl - Sijmholieiil 
posse^s^ion. 

The provision in 0. XXI, r. .‘lO. C. P. C., is. 
under fl. 23 (a) (Hi) cf the Rangoon Small Cause 
Court Act, applicable to a decree for ejectment ob¬ 
tained under that Act. 

Therefore, in a decree for ejectment against a tenant 
obtained imder the Rangoon Small Cause Court 
Act, only symbolical possession can be given when the 
premises are in occupation of a sub-tonant not bouml 
by the decree. R Atchia r. .Ikkwa, ') Bur. L. .1. 2^.'): 
(1925) A. I. R.^R.) m 501 

Registration Act {XVI of 1908 ), s. 17-Com/uo- 

m?>e —Family ay'rangement — Regislrotion. 

A petition oif comproini.se filed before a Revenue 
Officer dealing with a mutation proce.sling which 
intimates that the dispute between the pai'ti--s lia.s 
been settled in a particular manner, and which re¬ 
cognises and confirms an antecedent but disputed title 
operates as a family arrangement and <loes not require 
registration. A Ganga Ram Laciiman- Singji, 1.. R. 
5 A. 736 Civ.; (1925) A. I. K. (A.) 176 633 

•-S. 17 —Oral sale—Separate receipt for part 

of consideration money—EudorsemeTU on old sale- 
deed — Registration, whether necessary. 

Where a sale is effected firally and a receipt f*)r 
a part of the consideration money is cxc uited. and 
an endorsement is made on the back of an old sale- 
deed relating to the site in suit at the time when it 
is lianded over to the vendee, the two put logethei 
cannot be styled as a salc-deecl which requires regis¬ 
tration. L Jai Lal r. Sheo Chand, 6 L. 1^. J.4uH: 
(1925) A. I. K. (L.) 123 293 

- -S. ^7-~SpeciJic Relief Art {1 of IS77), .f. U 

—Criminal Procedure Code (Act V of lS03),s. 
proceedings under—UndertaKing given by party to 
plant no more trees on land in dispute, whether 
rei/uires registratioji - Declaration, suit for, that 
Undertaking is ineffectual, mainiainability of. 

A person cannot be permitted to give an under¬ 
taking to a Criminal Court to ah.stain from certain 
Mtiona and then to go and file a civil suit for a 
declaration that llie undertaking giv'eu by him is of 
no effect. Such a suit cannot be countenanced. 

An Undertaking given by a party to a proceeding 
lender e. 145 of the Or. P. C. to plant no more trees 
on the land in dispute, to remove any new trees that 
Imvo been planted and to abstain iu futun; froiii 
digging holes in the land is not a compromise and 

does not require registration. A I^am Sauan v. Sirro 
PratamSingii 586 

-‘88.17,49. Sec Tranbkep. OP Piiopkiitv Arr. 

1882,6.58 326 

- 88.17, ^9—Mortgage—Agreement by mort- 


Reglstratlon Act-concld. 

f/fl.yoc to remit mortgage amount — RegisirnIi-m. whe- 
ther 

A receipt executc-d by :i niorlgagr'C evidencing an 
agivemcnl to remit a sum of monev in tcxces.s nf 
Rs- l<iv> out of lli<“ mo)-tgaue amount is iuadmi^.sil le 
in evidenee without n-ci>fration. M ('non ,a 

V. TA[.LAri:.\<:A[>A, 20 \V. stM; il02;v A 1. R. i .\1 "02 

392 

- S. 17 (1) b) -ttnhr by rnanidar /t. rilhige 

officers—Recittil us to nutntr of Icmirc Order, e7n - 
iht-r ri>)ii]>iilstiril y registrable. 

An ord “r issued by an inamilur to tla- village ollici-rs 
rlirccting tlicm to treat ceitain lands, ns held by the 
pcr.smi numfioned therein on a permanent tomiie on 
j.aymcut of a certain rcnl,do(‘s juM ci'eate <'r deelart^ 
any right but only alford.s evidence as to the true 
nature of the tenanev, and i.s admi.ssibic in evidema* 
without registration. B R.v.\t('MANj)iiA Pa.mu haxu r. 
Ykm.ava Mauau. 2i; B(.m. L R. 12 o;i; fl!l2:)) A. 1 R. iPj 


191 


184 


- S. 17(1) 1)—Partition - Deed nf relir.ijuish- 

ineni tiled in proreeding.-t-■ Deed relating in other 
projH'rly- -Registration, vhellu r noiipulsory. 

A deCx'l of relituiuislimcnt relating to iiniuo\‘eab|e 
piv'perty of the \aliie of moje thati a huiidre<l nipe. s 
is not absolved fjom registration simply Ijeeause it 
was filed in certain partition proceedings wlum it 
appeals that tlie pii-perly eovered by it was kept wholly 
separati-from the )jartilion. L Amau Sin-uii r. Nur 

JlrjiANtMAi' Kuan', t* L P •!. .‘tJ)!; (192.)i A. I. R.(L.) 

125 2 8 5 

- - SA7 D) (i>)t i2) tX\)-Mortgage-deed, endorse¬ 

ment on, acknowledging receijil, whether reguires 
regist ration Receipt "f mortgage-money, whether 
requ ires registraI ion. 

All endorsement on a mortgage-deed acknowledg¬ 
ing payment of the whole or part of tlu- mortgage 
money, does not require registrati<<n,‘ irrc.spective of 
the fact whether tlic C'ndor.semcnt purports to extin- 
gui.sh the mortgage or not. Tlie limitation imposed 
by sub-cl. (.ri) of el. (2) of s. 17 (b) of the Ih-gistra- 
tiou Act, on an independent rfc«*i[>t that it should 
not purport to e.xtingnish the mortgage in order to 
exempt it from registration, docs not apply to an 
endorsement on a mortgage-deed. 

A receipt gnintcd by a mortgagee for money paid 
“for the discliaige of tli»‘ liyputlioc'ation deed” does 
not ()urpoi-t to extinguish tlie mortgage, within the 
meaning of sub-cl. (a-i) of cl (2) of s 17 <h) of the 
Kegisiralion A«-t and is, therefore, exempt frem re- 
gisTrathm. M Gopalaswamy Iyfr v. Kachi Kalyana 
Ran'gai'p.v, 20 li. W. 9.31; IH M. P. J. 155; (1925) A. I. 
R* (M ) 318 433 

._ ._ . s. 77 Ciril Procedure Code (.let I of lOOS), 

0. XLI.r. 3 -Decree, directing registratiim- Appeal 
—Stay of execution. 

Pending an appeal against a d^t-rec directing regis¬ 
tration of a do<‘ument under s. 77 of the Registration 
Act, the Appellate Court has power under the C. P. 
C to stay execution of the decree. 

Section 77 of the Registration Act rcfcr.s to t>'e 
final decision of a Civil Court and not to the deeiri. ii 
ofa Court whose judgment is likely to he reve.onl 
nniiDDcal M Ramascmiu Nayakau «■. Doaim Raj, I< .M. 

Regulation XXV of 1802, 8 . 4 - lm,Jj 

xvhiitftre. Sec I'riiLU- HAY 845 
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Res judicata, Acra TiiN'AN'cY Act, lOOl,108 (2'» 

302 

- Morigage— Redemption, suit for, beyond time 

—Acknoudedgment document -Rcmnnd for decision 
as to authority of person making acknoudedgment — 
Admissibility of document, <ntestion of, whether 
decided. 

In a suit for rcdomi'lion of a mortgage the plaintiff 
reli “<l 111)011 a (.’ertain floouinont as ainoiuit ing to an 
aokn'*-.\ Iv Igiiient of liis riglil to rtMleom witliin the 
meaniiig of s. 10 of Iho limitation A^l. Tlie High 
Court remanded tlie case fora doeision on the (jues- 
tion whether the jiersoii who acknowledged the mort¬ 
gage, was the ka.rnucan of tlie dehuidant turji’Ct/at 
the time; the acknowlodutnent was made; 

Held, that the High Court, by its order of remand, 
must be presumed to have decidcul that the document 
relied on by the plaintiff was admissible in e\d<lence. 
M Vl'AMANTHALA NaI.LM'URATATIL luRAlNC V. FaRAMKS- 

WAKA Bavasn'avar 996 

- Rent-decree. 

A )>revious rent decree in the al>senee <'f the judg¬ 
ment cannot amouni to more than a slomg piece (d 
evidence regarding the amount of rent le ilis*‘d from 
vear to year. C Audi l Karim r. I’uosanna K( >tAR 

770 

Shamilat land Sale by co-.diarer—Purchaser, 
rights of. 

A co-sharer in shamilat land is not competent to 
sell full }>roprietary rights in a spccitle jilot out of 
the shamilat land, but a sale by him nevertheless 
holds good to the extent of conveying the rights 
which he can sell, including the right to retain posses¬ 
sion till partition. 

Where a co-sharer has beem long in pos.session of a 
portion of the shamilat land no other co-.sharer can 
oust him therefrom or even get joint j)ossession with 
him, 80 long as a partition of the shamilat does not 
take place. A transferee from snch a co-sharcr has 
the same rights in tlie land as his transferor had. 
He is entitled to imdislurVied po.ss?s.sion of tlie land 
as long as the shamilat is not partitioned, and the 
other co-sharers have no right to prevent him from 
building on the land. L S.un Ur.LAit r. Ihuahi.m 553 

Specific performance Coyitract for sale of land— 
Time, whether of essence of Contract -Condition, im- 
po-ssihle, put forwanl by plauiti_^‘, e ffect of. 

In cases of contracts for the sale of land, time as a 
rule is not of the essence of the contract, but it i.s 
open to the parties to make time of the essence of 
the contract. To have this effect, however, the 
language of the stipulation must show that the 
intention was to make the rights of the parties 
depend on the observancs of the time limit pre¬ 
scribed in a fashion which is unmistakeable. 

In a contract for the sale of land a certain period 
was fixed for completion of the contx'act jind a penalty 
was provided for non-performance. A day before the 
expiry of the period the purchaser, without tender¬ 
ing the purchase-money, put forward a demand which 
was not contained in the contract and which was 
impossible of fulfilment within the period prescrib¬ 
ed. A further opportunity given by the vendor to the 
purchaser to complete the sale was not availed of by the 
latter. In a suit by the purchaser for specific per¬ 
formance of the contract: 

Held, that the parties liad attached importance to 
the completion of the contract within the period pre¬ 
scribed and that such completion having been made 
impossible by the plaintiff and that he having failed 
to complete the contract within the further opportu- 


Speclfic performance—concld, 

nity allowed by the defendant, he was responsible for 
the default and w^as not entitled to any remedy. 
M Si RYASAR.vvANAXu iaHi I’. Satvanarayanamurthi, 20 
L. \V. 8.12; 18 M. L. J. 150; (1925. A. I. R. (M.) 211 

521 

Specific Relief Act (i of 1877), s. 9. See C. P. 
(’., 19i)8, .s. 11 979 

• 2.2. — Spe.ci tic performance- Delay hy vendor 

—Deposit, return of -Time of essence of cexntraet - 
Sotice Rea.oninble time - Discretion of Court. 

I'Jquity will n<»l a.ssi.st a vcmlur under a contract fur 
the .s:ilc of immovealdo property where there has been 
undue delay on hi.s part and the vendee has given him 
rcasonal)le notice that he must complete within a 
definite time. Nor will it exercise its jurisdiction to 
decree specific performance when the character of the 
jiroperty or other circumstances would render such 
exercise likely to result in injnstiej*. 

Tlie dfnninant prineiplo has always been that equity 
will only grant sjK'citie perfoi-mance if, under all the 
<’ircumstaiK*es. it is just and erpiitahlc so to do. It 
would be unjust and ine<[uital)le to allow a vendor 

to put fojavard his own unnecessary delay in the face 

of the pnrchaser'.s fnujueni re<piest.s for expedition as 
a ground for allowing him fnrtlicr time or as 
rendering the time limited by a notice given by the 
purchaser requii'ing the completion of the contract 
within a certain time, as unreasonable time. 

Where in a contract for sale there has been no 
default on cither side but the Court for some reason 
refuses to grajit specific performance in the exercise 
of its discretion, til'* purchn.ser would be entitled to 
a return of th« dejiosit. In order to enable the 
vendor to retain the deposit, there must be acts on 
the part of tlie jiurchascr which not only amount to 
delay sufficient to deprive him of tlie equitable remedy 
of specific performance, but which would make his 
conduct amount to a repudiation on his part of the 
contract. 6 KaRSANUAS Pt’KSHC»TTAM0A8 V. Gopalpas 

Trikamda-s, 25 Bom. L. R. 1141; {192H A. I. R. (B.l 282 

491 

- S. 24 Ovdh Rent Act (XXII of IS86), 3. W 

— Vsuiructuary mortgagee- Covenant for payment 
of creditors—Suit fi'v ejectment of mortgagor — Efpttt' 
able defence, whether available. 

In a suit for possession by a usufructuary mortgagt^ 
who has undertaken to pay off certain creditors of 
the mortgagor ^vith a part of the mortgage-money 
left with him, it is open to the mortgagor to set up 
the equitable defence that the mortgagee has not 
paid the creditors and has not iierforraed his part of 
the same contract. 

The mere fact that in such a case as the above. tM 
mortgagee chiH'ses to sue the mortgagor in eject¬ 
ment under s. 127. Oudh Rent Act, instead of suing 
him for possession and damages in a Civil Court, 
no reason for depriving the mortgagor of his 
able defence. Such defence is clearly supi^rtw "7 
the second part of cl. (6) of s. 24 of the Specific Rehex 
Act. . 

In order to obtivin a decree under s. 127 of theOiwu 
Rent Act the plaintiff must show a title in ejectm«i 
as against the defendant. O Avantika Prasad V.Gca 
Bcksh, (1924) a. I. R. ro.) 425 . . ® 

- S. 26—Specific performance ivith yariattc^^ 

A contract can be specifically enforced with vafi^ 
tion under certain circumstances only which *** ^*\'^ 
in detail in tho Specific Relief Act. C 
Kumar Dutta v. Sarsa Chandra Das 
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Specific Relief Act— conclU. 

- s. 27 (b) —Contract uf mU of immoveable 

property by one member of joint familySubsetiuent 
settlement of all properties in favour of another 
member—Partition, whether amounts to transfer 
Suit for specific performance—Sale of particular 
item—Right of alienee to share of specih'c property. 
Tliough the right of a member of a joint Hindu 
family to ask for partition of the family properties is 
by virtue of birth, a partition amounts to a transfer 
of the right of each member in favour of the otlier. 

Where in a family arrangement between two bro¬ 
thers, one brother relinquishes all his rights in the 
famil^r properties and settles them ujion the otlior. 
there is a “transfer" in favour of the latter of all the 
rights of the former within tJie meaning of el. (bjol 
8 . 27 of the Specific Relief Act, so as tj render liiiu 
liable in a suit for specific performance at tlie in¬ 
stance of a person in who.se favour the transferor had 
entered into a contract for sale judor to rclimiuishing 
his rights. 

It is unnecessary in sucli a suit for the plaiulitY to 
show that the partition arrangement is a fraudulent 
one. It will be enough if it is sliown that the bro¬ 
ther who got the projjerties under the arrangement 
took them with knowledge of the contract of sale 
entered into by his brother. 

Where a junior member of a Hindu family agrees 
to sell any specilie property belonging to the family, 
there is no invariable hard and fast rule of law tlial 
a decree cannot be passed against him for si)ec*ilic 
performance of the contract. 

Whether it is an actual sale or a inere contract of 
sale, the question would depend upon the circum¬ 
stances of each case. If the other membois of the 
family are not likely to suffer by giving the vendee, or 
the person who has contracted to buj', a speciUc item, 
the Court should give him that item. M Vknk.vi.v- 
RAUAYYA V. Ragiiavau*, 21 L. W. G2; A. J. R. (M.) 

492 1 0 5 4 

-- S. 42. See Rkuistk.vtion Acr, 1908. s. 17 

586 

-- S. 4^2~Declarafory suit by reversioncragainst 

alienation—Reversioner figure-head for alienor- iJe- 
elaration, grant of. 

A decree declaring that the alienation in suit shall 
Rot affect the plaintiff's reversionary lights should not 
he passed in a case where the minor on whoso behalf 
the suit is brought is merely a figurc-Iiead an<l tlic 
real plaintiff is the alienor himself who has caused the 
suit to be instituted for the purpose of undoing Ins 
own act. L Ajaib Si.s'uh r. Sham Sisuh, 6 L. L. J. 
(1925) A. I. R. (L.) 127 284 

-- 45. See JfuisDiCTioN ok High Couirr 14 

Stamp Act III of 1899), Sch. I, Art. 1- Balance 
etmick and signed by debtor—Acknou'ledgment -In¬ 
tention. 

The question wliether a document comes under 
Art. 1 _ of Sch. I of the Stairip Act is one which de¬ 
pends in each case on the writer's intention. 

If an acknowledgment is written witli the intention 
of supplying evidence of debt it comes within Art. 1 
of Sch. I to the Stamp Act. LArjan* Das v. Kam 
LaRHaya, 6 V. L. J. .393; (1925j A. I. R. (D.) 119 290 

Succession Act (X of 1865), SS. 50. 6 Ve Ouoh 
Ebtatrs Act, 1869. ss. 2, 11. 13, 19, 22(7), (11) 509 

— . . - SS. 50, 54—Will by taluqdar— by 

^viset—Ruidence that devisee did not sign as attest- 
mg witness, whether admissible. 


Succession Act-concld. 


It is*>pcn to ai):iity to ivljut tijc prosuiiiptiuu 
ai'ising fioiii tin* fart* uf a dui'UJiieiil that jinson.'' who 
purported tu 1)1* aUrstiiig wnnrssrs wrre r(‘ailv nut 
such. 

A \\ ill exrriilrd liy a talu'idor coui (iur<l llir follow¬ 
ing «-lause : ‘1 have* ••xcciurd this Will with tin* r<m- 

sent of ait my s<.us and liavr g..[ titriu to .sign ii as 
witncss(*s with this vt‘iy piiip s * that this Will 
should he acted upon fully and tin y jnav not (juarrri 
among themselves .ifli-r my <iemise.' '1 lie sons of 
the testator put their signatures to the Will, eaeli 
sigiiiUmv being jiiit under the woril ■witru'ss;” 

llrld. that llir* Irslatoi* obtained tin* signatures uf 
his .sous for some s[jeei:i| pni'imse < f his own and that 
this was sullieient imliiatiun of a want of intention 
of attestation l)y tiieni and that fhe>' were enlitlc'l 
to lead evideuee to .-;how tliat th« y <(id not sign the 
Will ;is attesting witm-sses. 

Aceording to Jmlian ideas of dignity it would lii* 
derogatory to tin* suns of a (aluiidar f«) sign a docu- 
meut after men of small cireunistaiices, wlmtevt'r may 
be the object for whieli the signatures of the sons 
of the lalioplar may ha\i* been ol)lained. O Shia.m 
S rsmm Sin«;ii v. .J.\i:.\NNAtii .'sixoti. ]() O. A A. L. If 
U’Gl; 1 O. W. X. ^81: 28 O C. 91 558 


- -S. 118 Will, viiiistriiftion of (li/l, subject ti> 

vmidition sabseynvut - Condifi'Oi, failurr <>/, e ffect 

I*/. 

A testatrix deviscl the wljule of her i>rojjcidy to 
h<*r soil ami daughter, ami directed that should eitliei' 
of her children (lie unmanied Jiis or her sliar(* wonid 
goto the survi\or. I'mier a codi<'il a ])i«)visioii was 
added that .should both llie tc.slatrix's chihlren die 
unmarried, the ]>roporly should go to one of Jier steji- 
children. TJic.son married amt died leaving a widow 
who succeeded to iii.s estate. Subsecpienlly, tlie 
daughter died unmarried : 

Held, fbat llie cliildren of (lie testatrix took 
vested interests under the Will and llic codicil subject 
to being divested in Ihc event of the Jiappeuing of 
certain conditions ; 

i2> iliat the son iiaving married and predeceased 
his sister the possil>ilily of the (“stales taken by him 
and his sister becoming divested citlici* under tlie 
or the codi(-’il canio to an end and tlm estate in (|ucs- 
tion must be regarded as Iiaving vested absolutely in 
the daughter; 

(3i that, therefore, th(5 heirs of the daughter were 
entitled to succeed to her estate in preference to the 
heirs of the testatrix. 

A conuilion subsequent imi»os(:d ujjon a gift must 
be strictly consirut^cl. L iliits. l'athk.rink ilAUV Cha.nij- 
LKK r. AI>.\IIXISTKATOR-(iE.VKKAL, 1‘I NJAIJ 564 


Jits Valuation Act (VII of 1887 >, S. 11 -Overvalu¬ 
ation or under-ralualiou of suit, effect •>/ - Change 
o; forum ■furisdiclion, want of, whether cured — 
Prejudicial disposal of suit, meaning of. 
l'’or the pnrpo.ses of sub-s. (6) of s. H '*f tJic Suits 
aluation Act, it must hr decided on the circumstances 
each case whether tlm change of forum owing to 
•er-valuatiou or undtr-valualion has atlVcted tlic 
sposal of the suit on its merits prejudicially or not. 
ho disposal of a suit on its merits is prejudicially 
fectod within the nisaning of the sub-section wlien 
,ch (Ii 3 pus.tl is made by a District Judge, instead of 
■ing mach'.as it ought to have been if the valuation 
ere correct, bv a Dench of two Judges of t ie Court 
highest jurisdiction in a province. In such a case 
e luck of jurisdiction in the Court which has dis^ 
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Suits Valuation Act -coucUl. 

I'osed of the suit i.s ni I cured l)y the provisions of 
s. 11 of tlic Suits Valuation Act. O Shkoiiaj Sint.h r. 

Pm LUASA Ki'ku, 10 (>. o: A. L. K. 1314; 1 O. . N. OOO 

445 

Transfer Of Property Act' IV Of 1882ss. 6 (h>, 

53 -Contract Act ilXof 1S7J), s. M-Transfer yj 
property in lieu of pant illicit Cfhabiiation, leyahly 
“t -Void and unlawful consideration, distinction be¬ 
tween- Fraudulent transfer. 

If, ill order to compensate a woman for past illicit 
connection,the olYending ])arty gives her some property, 
tlic consideration for the transfer i.s not necessarily 

illegal, . 

Where apart of the consideral luii for a transfer is 
void l)ul not unlawful, the transfer is not a nullity 
unless the balance of tlie consideration is al.so a void 
consideration. 

Where, however, after excluding the voitl con¬ 
sideration the reduced consideration is grossly 
inadecpiatc, the transfer may be presumed to have 
been made with intent to defraud, defeat or delay 
creditors within the meaning of s. 33 of the Transfer 
of Propertv Act. A Mautah-i n-sissa v. Kn-AoAT-VLi.AU. 
L. RO. A.’lloCiv. 459 

-S. ^0—Compromise confen'inij full proprie¬ 
tary liijht—Restriction on power of alienation, 
whether valid. 

When full proprietary rights pass to a person under 
a deed of compromise, any restriction contained in 
the compromise on the power of alienation is a 
derogation from tlie full proprietary riglit conferred 
upon him and is consetiuently void. L Pautap D.vs i'. 
Nano 8ixc.ii. OL. L. J. 110; (1024) A. I. U. (.L.) 720 

323 

-S. 40. See Contract Act, 1872, s. 37 4 8 2 

-S. 41, principle of, applicability of. 

Section 41 of the Transfer of Property Act, prrwided 
its conditions are tlioroughly satislied, affords a pro¬ 
tection to 6o?ia fide purchasers from ostensible owners 
and lavs down an exception to what may be said to be 
the general rule that a person cannot convey a better 
title than he himself has in the property. 

The section is based on the principle that if a paity 
having an interest to prevent an act being done has 
full notice of its having been done and acciuiesces 
in it so as to induce a reasonable belief that he con¬ 
sents to it, and the position of others is altered by their 
giving credit to his sincerity, he has no more right l«) 
challenge ths act to their prejudice than he would 
have had if it had been done with his previous license. 

if, however, any one of the essential elements men¬ 
tioned in s. 41 of the Transfer of Property Act be 
wanting, the transferee is not entitled to the protec¬ 
tion provided by that section C Umakam Goooi r. 
PuRCK Chani> 540 

—--s. 43. See Provincial Insolvency Act, 1920. 

ss. 27, 56 4 3 9 

- S. 52. .sVc O. I*. C.. 1908. s. 17. O. XXI. 

IT. 35, 98 1004 

-- S. 55—Contract Act {IX of l$7:i), s. IT — 

Seller, duty of—Restrictive covenant, non-disclosure 
of - Purchaser, whether can repudiate contract — 
Right of repudiation, when should be exercised. 

The seller is bound to disclose to the buyer any 
material defect in the property of which the seller is 
and the buyer is not aware and which the buyer 
could not with ordinary care discover. 

An omission to make such a disclosure may be a 
fraud within the meaning of s. 17 (5) of the Contract 


Transfer of Property Act—contd. 

Act and so render the contract voidable at the option 
of the purchaser, if his consmt to the agieement has 

been caused by the fraud. 

A restrictive covenant with regard to the property 
sold is a material defect in title which must be 
siH'citically brougiit to the notice of the buyer and its 
non-disclosure by the seller would entitle the buyer 
to rescind the contract. 

The purchaser’s right of repudiation must be exer¬ 
cised, if it is to be exercised at all, as soon as the defect 
in title is ascertained. B Dosiiiai i’. Dhanbai, 26 Bom. 
L. R. 1071; A. 1. R. (B.j 85; 49 B.325 597 

- S. 55 — Material defect, whether includes en¬ 
cumbrance. 

The expression “material defect’’ in s. 55 of the 
Transfer of Property Act includes a defect of title and 
an encumbrance on the property. 

The existence of an encumbrance undisclosed to the 
vendee which he could not have discovered by 
the exercise of reasonable care would make the sale 
voidable; where, however, the vendee is aware of the 
existence of an eucumbrancej no duty is cast on the 
vendor to inform him of its existence. M Gondu 
Rama.svhkc IvER r. Mcthiahkose 999 

- S. 58 —Registration Act (XVJ of i908),s8. h, 

JfO- Mortgage, usufructuary—Unregistered deed—Re¬ 
cital ns to tran.ffcr of possession, admissibility of— 
iS’aR to recover possession, maintainability of —omR 
to recover mortgage mf>ney. 

An unregi.stered deed of usufiaictuaiy mortgage 
contained a clause to the effect that the mortgagee in 
the event of his losing po.'ssession of the mortgaged 
property could reipiire the mortgagor to re-pay the 
loan out of liis assets other tlian the mortgaged 
perty. Tlio mortgage-deed contained a recital that 
possession of the property had been given to the 
mortgagee. Sometime afterwards the mortgagee 
brought a suit for possession of the land and in the 
alternative for recovery of the mortgage money : ^ 
Held, (1) tliat tlie mortgage-deed being unregis¬ 
tered the claim for possession must fail; _ 

(2) tliat the usufructuary mortgage did notinitseu 
imply a pcr.sonal liability on the part of the mort¬ 
gagor to rc-t>ay the debt; 

(3) that the recital in the mortgage-deed that pos¬ 
session had been transferred to the mortgagee was 
inadmissible iu evidence to prove the transfer of pt»- 
session uuder s. 49 of the Registration Act; 

(4) that the personal liabilit)' of the mortgagor 
under the clause in the mortgage-deed arose ^7 
upon loss of possession by the mortgagee and tnai 
the mortgagee having failed to show that he ever 
got into possession, it could not be held that 

lost possession and that, therefore, he was not 
ed to recover the mortgage money from the mort¬ 
gagor under the clause, O Japar Kw.an v. 

10 O. &. A. L. K. 119.3 . 3^0 

-S. 60— Mortgage—Purchase of yyrixon^. 

moi-igaged property by one of several mortgagee, 
effect of —Redempiiori, piecemeal, whether can 

allowed. • • in 

It is only when all the mortgagees have joined 

purchasing a portion of the property 

them that the integrity of the mortgage is X 

and the mortgagor or mortgagors become entitled 

redeem tho property piecemeal. Where oiw oniy^ ^ 

number of mortgagees has acquired by 

part of the mortgaged property, the 

that portion of the mortgaged property does not mers® 
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in the sale. In such a case the purchaser mortgagee 
IS in no different position from an outsider so far as 
the riglit conveyed by his purchase is concerned. Tlio 
mortgage remains one and undivided and if redeemed 
at all can only be redeemed in its entirety. O Ja«;- 
MOHAN Singh v. Harhans Singh. 10 O. & A. L. K. t»7(); 
27 O. C. 3G0; 1 O. W. N. 637 621 

S. 65 (a) —SaU execution of mortguije-dcc- 


ree, effect of—Defect in mortgagor's title- Mortgagee 
purchaser, position of— Rcfund of purchase-moneg. 
In the case of a sale under a mortgage-decree, t in- 
purchaser acquires the interest of liotli the mortgagi-r 
and mortgagee, whilst in the case of a sale in execu¬ 
tion of a money-decree, the purchaser obtains only the 
interest of the judgment-debtor, (i. e. mortgagor'. 

A mortgagee who purchases the mortgaged property 
at a Court sale but subsequently finds that the veiulor 
had no title to a portion of the projierty .sold is entitl¬ 
ed to claim a proportionate refund of the purchase- 
money. R Ma Gi n r. Mg. Lf Gale, 3 Bur. L. J. 
(1925) A. I. U. (R.) i;iO 223 

S. 68 —Contract -let {IX of IS7J), s. — Colo- 


nizatioti of Government Lunds (Punjab) Act G' <>f 
1912), s. 19—Mortgage of tenancy rights—Void con¬ 
tract—Possession of mortgaged pntperty given up by 
mortgagee —Suit to recover mortgage-money, whether 
maintainable. 

A mortgagee can invoke the help of s. G 8 of the 
Transfer of Property Act only in cases where the 
mortgage is not void. 

Section 68 of the Transfer of Property Act is appli¬ 
cable only to cases where the security is lost to the 
mortgagee otherwise than by his own fault. A suit 
to recover the mortgage money is not maintainable 
where the mortgaged property is lost owing to a 
default on the part of the usufructuary mortgagee 
himself. 

Where a iiart of the consideration of a contract is 
unlawful, the whole contract must be regarded as 
void under 8 . 24 of the Contract Act. 

A plaintiff is not entitled to claim a decree for 
money upon a plaint which on the face of it sets up 
as its cause of action the breach of a contract wjiich 
is forbidden by law. 

Defendant, who was the grantee of special tenancy 
rights in land belonging to Government, executed a 
usufructuarj’ mortgage of his tenancy rights in favour 
of the plaintiff in contravention of tlie provisions of 
8-19 of the Colonization of Government Lands(Punjab) 
Act and put the i)laiutiff in possession of the ten¬ 
ancy land. The mortgage was fora period of eight 
years, after the expiry of which the mortgagor was 
entitled to recover the land from the mortgagee free 
from the mortgage-debt. The mutation in respect <)f 
the transfer was rejected by the Revenue Authorities 
on the ground that the transfer was in contravention 
of the provisions of the Colonization of Government 
Lands (Punjab) Act, and, thereupon, the plaintiff 
voluntarily gave up po.ssession of the land and brought 
J suit to recover the mortgage money from the de- 

xondant: 

Held, ( 1 ) that the transfer being in contravention 
0 . 19 of the Colonization of Government Lands 
(Punjab) Act was void under s. 24 of the Contract Act, 
*^d the plaintiff was not entitled to recover the 
mortgage money on account of a breach of that con¬ 
tract : 

that the contract being void and the possession 
Of the mortgaged property having been lost to the 
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plaintiff not owing to any act or defaiill uf the 
defendant but having been given up Iw llio plaintiff 
liiinsc'lf, s. 68 cf tin' 'I’ransfer of Proi » iiy iV.'i was not 
applicable to tlie case. L Hamad V.\i; K>‘\\ Sm.\.sKai: 
Das, (1‘»23j A. 1. R. (L.) :}57 802 

-s. 91. Sec Benami iih'.--, ,.‘i- 855 


-S. 91. .See (’. I’. C- ' XXXIX. n. 1 

312 

- S. 108 Lessor ((lid li.'.ii I.edsc granlcd by 

pcrsiiu haring no title -- Possession not seeiired—licnl, 
whether can be recorered. 

Wliere a per.son knowing (hat lie luts no title to cer¬ 
tain proi)er(y giunts a Ica.se of it to anotlcT. hut in 
consequence (d his want - f title either fails to hecure 
possession cd th< {uojierly to tlie ]es.-;(c in the Jiist 
in.stam<' or fails to .sccnire him mKlisliirhed |)ossession, 
he fail.s to carry out (ho ohligatiou ini]H].sed upon 
him by s. 108 of tlie Tran>fer of Projici’ly .\ct, and 
is not I'lititlcil to rci-over rent fiiun the lessee. A-Mort 
Lalj'. Vau -\li-HAM.MAi>. L. R, 6 .\. 108 ('iv.; (l!)25t A, 1. 
R. u\.)27ji 17 A, 63 756 

- s. 127 (li 'l on basis oj ante-nuptial agree¬ 


ment. validity of - Possession transferred I'nngis- 
tcrc'l deed Part-pi rformance. doelrinc of, appli¬ 
cability of. 

RlaintilT promised to make a gift of a house to liis 
ilaugliter as her dowiu* at the time of Jier marriage 
and lh(‘ latti>r’s husband agrecfl to marry her on such 
a promi.se having been inad(‘ by her fatluu’. .Vftor 
tlie marriage jdaintiff trunsfericci possession of the 
liou.se to the daughter ami su})se<pi(“iitly excimted an 
unregistere<l <lee<l of gift in her favour. The (laugh¬ 
ter and her husband continuml in possession of the 
house for several v('.ars and (hen sold it to eertain 
other jiersons. In a suit by the jilaintilf to recover 
the house against, his daugliter ami (lie transferee 
from her; 

Held, that the transfer having been made on tlu- 
basis of an ante-nu]t(ial agreement there was good 
and valid consideration for it, and that the donee 
having been put in the possession and liaving held 
such ])os.sessiou for a mimher of years was Justified 
in resisting the claim of the i>)aintiff'on the jirinciple 
of the doctrine of jiart-jierfonnance of a <’ontracl, and 
that the plaintiff was e.slopj>ed from urging that the 
transfer was invalid as not being evidenced by a re¬ 
gistered deed. C Bran Mohan I)as r. Hari Mohan 
Das; 29 C. W. N. 889; 52 C. 425 7 9 9 

Trespass— Da»i«(/c.v. assessment of Principles ap¬ 
plicable. 

In awarding damages for unlicensed trespass on 
land, a distinction must be made between a tresiaisser 
bona Jidc claiming a title and a wilful trespasser. 
Against a wilful tre.spasser, the damages awarded 
ought in no case to ho less than the amount for 
which, having regard to all the ciremnstanccs, a piai- 
dent an<l reasonalile landlord would have agreed to 
let the land for the purpose, or less than the amount 
whirdi the trespasser would liuvo had to pay as the 
result of reasonable negotiations for such use or 
occupation of the land. 'Pho amount so arrived at 
would be the minimum of damages awardable against 
him, but over and above that thc^ animus witli which 
the trespasser cemmils the wrong, its wilful chiiiHc- 
ter, for cxamj)le, may be taken into consideral ion for 
the i)urpose of awarding higher damages. 

A plaintiff, however. Avho stancKs by and virtually 
encourages the wrong is not entitled to damages on 
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the same sealo as one who lias clone 1"^ 
prevent the commission of the wron-. M Ramasami 
k-An-KKR r. Mi:KVAKs.iisrNi.;uAM CnF/m.v^^^ 20 L_^V 

Boh; -17 M, L. -1. h22; a02o) A. I. K. 'M.) 222 268 

Trust -7)e-o/ of (irr(in'jcint')it -}\ew trastees, appoint- 
of-Trustee.-!, duty of, to call for accnintts— 
lAahilit:/ of old trustee-Disuus^'al of trustee—A ui is- 
diction of Cti'd Colt vis. 

Where V)V a private avranfceinent between i)ei-sons 
interested in tlie administration of a trust, new trus¬ 
tees are appointed to manage tlm trust propeitie.s. 
thev are bound to take steps to acquaint ll emsehcfl 
with the state of the trust properties and to get n 
the trust estate including any funds belon.png tcj the 
irwtkution. In order to discharge this 
the law casts upon the trustees, they are entitled o 
call upon the old trustee to produce the accounts 
relating to tlie period prior to the appointment of 
the new trustees and the old trustee is not ju&lihecl 
in ienorin" this demand merely on the ground that 

the arrangement under which the new trustees were 

appointed did not expressly autlioriso them to ca I 
for the accounts for the period lu ior to their appoint ■ 

"^T\4ere under a deed of arrangement pocyer is 
triven to a certain number of trustees to dismiss 
a trustee and they proceed to 

their action cannot be ciuestioned by the Uy 1 (-omt.. 

L Kul’UA Bakhsm V. Nru Mi hammau, (IJ-d) A. h R 

(L.) :i7<) 

Trusts Act (M of 1882), SS. 77, 78^ See 

Guardians and Wards Acr, IBDU. s. .12 1047 

_S. 90 -doint pattadars ic/ieJ/icr co-owners-• 

Default hi paiimentof land revenue - Revenue sale— 
Purchase. by one putladar. effect of~CoUcctor, order 
hy—Notice,'absenee of, effect of. 

The mere fact that a rait/nfu’ari patta stands m the 
name of two or more iiersons whv) own speciiic items 
in the property covered by it, does not make them 
co-owners within the meaning of s. IH) of the Tiiists 

Act. , , 

Section DO of the Trusts Act applies only to llic 

case of a co-owner who takes advantage of his posi¬ 
tion as co-sharer and does something in that capacity 
qua co-sharer to bring the properties to sale or gain 
an advantage in derogation of the rights of the other 
co-owners. 

The mere fact of a purchase of joint property by 
one co-sharer in a Court sale not bi'ODght about by 
any act or illegal omission on his part is not srifli- 
cient to entitle the other co-sharers to the benelit of 

the sale. . 

The District Collector is the tinal authority entitled 

to set aside or confirm a revenue sale and not tho 
Deptity (’ollector who has only delegated authority. 
In^every case in which an order is made against 
a party, notice slioukl be given to that party before 
such * order is made, whether the or<ler is mode by 
a Revenue iVuthority or by a Judicial Authority. But 
where it appears that the party Jias not been preju¬ 
diced by his not being given notice, the order would 
not be invalid. M Nag.vsami Iyer v. Ramasami Iyer, 47 
M. h. J. 755; (1925) A. I. R. (M.) 288 212 

U. P. Court of Wards Act (III of 1899), ss. 9, 15, 

34—Contract Act {IX of 1S72), $. 11 —ITard of 
Court, contract entered into by, validity of —Portiem 
only of property of wal'd under management, 
ej^ect of. 
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A person wliose property is under the superintend¬ 
ence of the Court of W.ircls labours under the dis¬ 
ability enunciated in s. .34 of the U. P. Court of 
Ward's Act, and is. therefore, incompetent to contract 
under the provisions of s. 11 of the Contract Act, and 
a contract entered into by such a person isvoidfrom 

its inceplion. ^ 

The whole of the moveable and immoveable pro- . 
perty of a person, in regiu'd to whose property n 
declaration has been made under s. 9 of tlio P* 
Court of Wards Act. must be deemed, under 8 . loot 
the Act. to he under the superintendence of the C^ourt 
of Wanls from the date of such declaration, and t le 
mere fact that the Court of Wards purports to take 
some of the property under its management and not 
the rest of it. makes no difference to the appli^bility 
of tile provisions of s. 15. O Hari Kishus D^S r. 
Mohammad Saki Jan, 10 O, A A L. R. 902; 1 O. 

008 409 

U. P. Municipalities Act 11 of 1916', ss. 2 (23J| 

211 "'Street," ivhat is—Blind lane icith houses on 
either side, whether ' street"—Xolice under s. 211, 

when may be {lireii. . 

The jurisdiction of a Municipal Board to issue a 
notice under s. 211 of the V. P. MunicipaliticB Ax:t 
d‘-pen<lson wliether or not the projection coniplaniea 
of overliangs a street. Where a projection does not 
overhang a street but overhangs a private piece oi 
propertv. the Municipal Board lias no jurisdiction to 
pa.ss ari order under s. 211. and if an order 
that .‘section is passed in sucli a case, it may be caJlca 
into question in a Civil Court ns being without 

iurisrlictioii. . , — . . i, 

A blind lane witli houses on either side over whicn 

the residents of tliose houses have a right of pas^gc 
id a .street within the meaning of cl. (23) of ^ ^ 
the P. Municipalities Act. A^ 

Mi nicu'-M. Board of Amroha. U U. •) A. 818 

K. (i A. 271 Civ., .11)251 A. I R. ^A ) 231 761_ 

_S. 178— -Wferution in huildinrj, sco^ of-- 

Raising wall above prescribed height —Penalties,wtie 

Jioiild be inliicted. „ . 

The expression “an alteration in a building m 
s. 178. r. P. Municipalities Act includes a part of such 
buildin 


To rafse a wall above the prescribed height of the 
building is clearly within the mischief aimed at oy 
9 . 178. V V. Municipalities Act. 

Penalties must be provided and 
must be used for bad rases where the 
been contumacious and has.palpably acted .7 

But the penalty is only intended in 

to be used vindictively for technical offence^ A ct ' 

Muh.vmmad V. Kmperor, 21 A. L. J. 774; (1924) A. • • 
(A.) 200; 2G Cr. L. J. 125 . 

_S. 307—D(>o6edience of notice- OJfejice 

Sotice, validity of, proof of. ^ j. 

For a conviction under s. 30< of the ^ ^ ,j-p 

cipalities Act it is necessarv* to prove that 
disobeyed by the accused was issued under the y 
visions of the Act or under a rule or a ^7. . ^ 
If n notice is not issued according to the 1,3 

of the Act or under a nile or a byc-law a ^ 

whom notice is issued may disobey it and ye* 

liable to punishment. . under 

From the mere fact that a pei*soii ,i,«» he 

s. 307 of the V. P. Municipalities Act “ not 

received the notice and disobeyed it. nload 

follow that hu is guilty. It is open to h**** ^ P 
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that the notice was issued without authority and 
•without reason. O Ram Charan v. Improvement 
Trust, Lucknow, 10 O. & A. L. K. 035; 1 O. W. N. Oil; 
86Cr. L. J.499 243 

Vendor and purchaser- Co»5«?‘ucaufi of docu- 
mtnt—Agreemtnt to Kazandaii, mrunif/y of— 

Least held under Government, whether Fuzandari— 
Re-entry, right of, extsfeucco/, effect of. 

The word t'azandari in its strict or proper mean¬ 
ing denotes, an indefeasible right to hold laud in 
perpetuity cm payment of a small quit or ground rent; 
in its loose sense it means any kind of tenure agreed 
Upon between the parties. 

The term Fazandari cannot in its strict sense be 
applied to a lessee from Government, where a right 
ot re-«ntry is reserved to the Government. 

Defendant agreed to sell to the plaintifT a Fazan¬ 
dari estate which was described as “an estate 
equivalent to an estate in fee simple in possession 
free from incumbrances” subject to a small quit rent. 
It turned out that the estate was hedd by tlie superior 
holder under a leass from Government containing 
a covenant for ijerpetual renewal which reserved a 
right of re-entry to Government in certain contin- 

gc'ncies: , . 

Held, (1) that by the use of the tei-m tazandnri 

in the agreement of sale the parties contemplated a 
Fazandari estate in the strict sense; 

(2) that the estate held by the defendant was not a 
Fazandari estate in the strict sense of the word. 
B Rahimtulla a. Hasanali, 25 Horn. L. R. 1192; (192-1) 
A. I. R (B.) 212 1038 

‘ Village Shamllat— Partition—'H'ds&h rasad khewat,' 
meaning of. 

The term 'khewat' in the phrase 'kasab rasud 
khewat' admits of two interpretations and may mean 
proprietary land or the land revenue assessed on that 

• land. . , 

The actual meaning of the term in any particular 

case depends upon the circumstances of that case. 
L Daya V. Buuh Ram, 6 L. L. J 398; (^1925j A. I. R. (L.) 
127 337 

Wagering contract -Knccha udatia, poaitiun of— 
Teji mandi transaction, nature of —Tratisaction, 
when leaner- -Intention to deal in differences only— 
Forward traiuiactions. 

A kaccha adatia in Bombay enters into transactions 
on behalf of his up-countrv constituent with third 
parties in Bombay, and when he enters into such 
transactions under instructions from liis up-country 
constituent, the third party is responsible for the 
losses to the up-country constituent. To the third 
party in Bombay both the kaccha adatia and his 
constituent woui<i be responsible. The name of the 
up-country constituent is not communicated to the 
third party in Bombay, but the name of the third 
party with whom the kaccha adatia transacts business 
on behalf of the up-country constituent is communi¬ 
cated to the up-country constituent. The adatia enters 
into contracts with the third parties in Bombay on 
behalf of his up-country constituent as an agent, 
the name of the principal not being disclosed. 

There is no presumption as regards teji mandi 
transactions that they are wagering transactions. 

Where the plaintiff is employed as a kaccha adatia 
by an up-country constituent, and where transac¬ 
tions arc entered into by the adatia with third parties 
m Bombay, and whore the intention of the tiiird 
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parties is not shown to be to deal in differences only, 
it is not enough for th« defendant to prove an 
agi’cemenl bctwe<'n liiinself an<l his adatia that the 
adatia wonM ari'ange ))usiness for him as not to 
refjuirc Iiiin ti» give or tiiKe clt’livor\‘. Jn order that 
a trims>ctii>ii may bi-ticatt-d ns a wager, it is essen¬ 
tial thal tile (•I'lmuou iiUtaition of the two parties 
should 1)6 to deal ill diliercnces only. B Mckund- 
CHANI'H \LiA r. Souh.mim.vl-Gta.vm.vl, 20 Horn. L R. 
1097; (1925' A. I. R, (11.) TO 613 

Waiver. 6'cc Limit.\tion Act. 1908. S( h, I, Akt. 182 

784 

Waiver. 

Waivi'j’ must In- an intentional act witli 
knowledge and cannot be presumed. B 1)osiba[ v . 
Dn.VNUAi. 2G ilom. L. R. 1071; (192.V' A. I. R. (B.) 85; 
JOB. .325 597 

Will - Probate - Revdcatioii - Disapjauntucc of WHl-- 

Pre.-itiiiif.tion. 

It i.s not always to lie presuinod from llie disappear¬ 
ance of a \\'ill lliut th(^ testator had revolced it. 

Where it apjteared from the ccrlilied copy of a Will 
which could not be found that tiie Will had been exe- 
jtuted in favour of the beneliciarics because they had 
l)een tirought up by the testator, who was their great 
uncle; an«t the caveators wej’c r«*lated to the testator 
ill the sam.‘<l(‘give as tlu* benelieiai ies : ‘ 

Held, that from the mere faert tint the Will had tlis- 
appeared, it could not be presumed that the testator 
had revoked it, L Feroze Din i-. Mula Sinuh 542 

- Probate-Sound disposing mind, what consti¬ 
tutes—Burden of proof. 

The onus of proof is ujion an applicant for Pro¬ 
bate to satisfy the conscience of the Court that the 
testator had a sound di.sposing mind at the time of 
making the Will. 

If a testator has given instructions for his Will and 
It is prepared in accordance ivith those instructions, 
it will be valid though at the time of execution the 
testator merely recollects that lie has given those 
instructions but believes that the Will which he is 
executing is in accordance with those instructions. 

It would also be sufficient if it is proved that the 
testator Ivad apjiroved the Will although there might 
be no direct evidence as to liis giving any instruc¬ 
tions. 

In order to constitute a sound disposing mind, a 
testator must not only be able to understand that he 
is by his Will giving the whole of .his property to 
one object of his regard, but he mujt also have capa¬ 
city to comprehend tlie extent of Hs property and the 
nature of the claims of others wlom, by his Will, ho 
is excluding from all participttion in that property. 
The protection of the law is in no cases more needed, 
than it is in those where tlm mind has been too much 
enfeebled to comprehep* more objects than one, 
and most cspeoially wlini that one object may be so 
forced upon the attent*t>ii of the invalid as to shut out 
all others that mig-H require consideration. 

The question, ^nerefo^e, whi<fh tlie Court is to 
decide in a case tu which a testator has devised the 
whole of his p'^l'Prly to one of his relatives, is not 
Avliether the <Jstator knew that he was giving all his 
property t' devisee and excluding ail Jus other 

orth^AviU cap^ 

thetim' o: exc understanding their 

Jes^ccMvc claims upon hia regard and bounty, and oi 
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deliberately forming an intelligent purpose of exclud¬ 
ing them from any share of his property. If he had 
not the capacity required, the propriety of the dis-’ 
position made by the Will is a matter of no import¬ 
ance. If he had it. the injustice of the exclusion 
would not affect the validi'y of the disposition though 
the justice or injustice might cast some light upon the 
question as to his capacity. 

A testator who was a young man of about 21 years 
of age and had been suffering from diarrheea and 
fever for two months before his death and was enfeebl¬ 
ed both in body and in mind devised his entire pro- * 
perty by Will, shortly before his death, in favour of ^ 
his aunt by whom he was being nursed during his' 
illness: 

Held, that in the circumstances of this particular 
case, it was necessary for the propounder of the Will 
to prove that the terms of the Will had been clearly 
understood by the testator and had been approved by 
him; and that the mere fact that the testator could at 
the time of execution say that it was his Will or could 
answer some simple questions winch were put to him 
did not show that he had a sound disposing mind at 
the time. C Brajeswari Dasi v. Rasik Chandra Ghose 

581 

WORDS AND PHRASES 

Accusedi meaning of. Sec Cr. P. C., 1898, s. 342 

236 

Affecting the decision of the case, meaning 
ol SeeC.P. a, 1908. s. 105 100 


Amount or value of subject-matter In 

dispute, meaning of. See Court Fees Act, 1870, 
ScH. I, Art. 1 257 

Assets realised, what are. See Provincial Insol¬ 
vency Act, 1920, s. 51 (1) 216 

Between parties to the suit, meaning of. See 
C. P. C.. 1908, s. 47 209 

Date of admission of petition, meaning of. 
Sec Provincial Insolvency Act, 1920, s. 51 (1) 

* 216 

Make such otherorder as Itthlnks fit, scope 
of. See C.P. G., 1908, O XVII, r. 2 27 

Owner, meaning of See Bengal Municipal AcTi 
1884,8.340 533 

Preparation, whether includes action of revising 
authority. See Maura.s District Municipalities 
Act, 1920, r. 7 322 

Proceedings, meaning of. See Madras District 
Municipalities Act, 1920, r. 8(e) 322 

Serve on the manager an order In writing, 

meaning of. See Factories Act, 1911, s. 18(2) 

226 

Street, what is. See U. P. Municipalities Act, 
1916, s 2(23) 761 

Sub-division, meaning of. See Oudh Land Reve¬ 
nue Act, 1816, s. 40 468 

Suit, whether includes execution proceeding. See 
C. P C., 1908, s . 24 746 
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